69 {17 


A 


| Complete Colledion = 


or 


STATE- TRIALS| 


AND 


PROCEEDINGS 


UPON 


H 1 GH. TREASON|| | 


AND OTHER 


CRIMES and MISDEMEANOURS; 


FROM 
The * of King RICHARD IL 


0 


{| The End of the Reign of King GEORGE . 


The FouRTH VoLUM E. 


With two Alphabetical Tables to the Whole. 


— 


—— 


The Senn Eprrrox, with great ADDITIONS. 


— 


» 
— 


L o NDON: 


Printed in the Year M.pcc.xxx:. 


— 


4 
GG 


7.7!!! OCHS 
eee 
ee 


ov 


he ſeveral TRI AL J c. contained in 
the F ourth Volume. 


. 
* F Tried The Trial cu Standsfield in 8 
ue HE Trial of Titus Oates 168 e Trial of Philip Standsfield in Scot- 
1 10 E D. D. for — Pag.1.| land. for the Murder of bis Fr 
80 e CXXXIII ther. 279 
_ "OL TheTrial of the Lady Alice CXLII. 
| 9 Liſle for High- Treaſon. 1688. The Trial of the ſeven Biſhops for 
105 publiſhing a Libel. 300 
 CXXXIV. CXLUI. 
The Trials of John Fernley, William 1689. Proceedings in the Houſe of Come 
Ring, Elizabeth Gaunt, and Henry mons againſt Roger Palmer Earl of 
Corniſh 2 for High- Treaſon. 130 Caſtlemaine, for High- Treaſon, 2 
CXXXVvV. going Embaſſador to Rome. 393 
The Trial of Charles Bateman for CXLIV. 
High- Treaſon. 162 Proceedings againſt John Price Eſq; 
' $&ir John Hawles's Remarks on /e- and one hundred other Proteſtants 
veral Trials, &c. in Ireland. for High- Treaſon againſt 
0 Fitzharris's Trial. 165 King James. 397 
—— On Colledge's Trial. 173 CXLV. 
—— On the E. of Shaſtesbury's Gretel The Trial of Maurice Cavenagh, Ed- 
| ary. 183 mond Poor, and William Bowland, 
— Oz Mr. Wilmer's Homine Reple- for flealing Cows in Ireland. 404 
giando. 186 CXLVI. 
On the Lord Ruſſel's Trial. 187| 1690. The Trials of Sir Richard Grabme 
—— On Colonel Sidney's Trial. 197 Bar. Viſcount Preſton, and John 
——— On the Award of Execution a- Aſhton, for High-Treaſon. 406 
| gainſt Sir Tho. Armſtrong. 198 XL VII. 
— On the Trial of Count Conings- 1692. The Trial of Henry Harriſon for the 
mark. 199 Murder of Dr. Clenche. 484 
On Mr. Corniſh's Trial. 200 | CXLVIII. 
On the Trial of Char, Bateman. 204 Trial of John Cole for the ſame. 502 
CXXXVI. I. CXLIX. 
The Trial of John Hampden E/q; for The Trial of Charles Lord Mohun for 
High-Treaſon. 207 the Murder of Wm. Mountford. 506 
CXXXVII. CL. 
The Trial of Henry Lord Delamere| 1695. The Trials of Robert Charnock, Ed- 
for High- Treaſon. 210 ward King, and Thomas Keyes, for 
CXXXVIII. High- Treaſon. 550 
1686. Proceedings againſt Dr. Hen. Comp- CLI. 
ton, Lord Biſhop of London, for The Trial of Sir John Friend Kt. for 
not ſuſpending Dr. Sharpe. 243 High-Treaſon. 587 
CXXXIX, _ CLII. 
10 Proceedings againſt Dr. John Peach-⸗- The Trial of Sir William Parkyns Ke. 
ell, Vice-Chancellor, and the Uni- Por High- Treaſon. 615 
verſity of Cambridge, for not ad- CLIII. 
mitting Alban Francis, 4 Benedic-| 1696. The Trial of Ambroſe Rook wood for 
tine Monk, to the Degree of Maſter High-Treaſon. 649 
of Arts. 250 CLIV. 
CXL. The Trial of Charles Cranburne for 
Proceedings againſi St. Mary Mag- High- Treaſon. 686 
dalen College n Oxford, for not CLV. 
electing * Bi Farmer Preſident The Trial of Robert Lowick for ye 
of that College. 258 Treaſon. 


CLVI. 2 Je | 


A Catalogue of the Tx 14Ls. 


CLVI. City of London am au [xformation in 

$696. The Trial of Peter Cook for High- ature of a QuoWarranto, 1683, 769 
Treaſon. 725 Proceedings between the King 4 

| C. VII. | Thomas Kendall aud Richard Roe, 

The Trial of Alexander Knightley for on an Habeas Corpus, upon a Com- 

High- Treaſon. 765 witment for High-Trealog, 1693. 

Proceedings between the King aud the! $54 


— * 5 . . YH. * 4 + *\ av. *S , #4%*4 W 23 © * 


E RR AT A in VOI. IV. 


P* G. 191. col, 1. I. 15, r. not known. | , 
p 203. in Notes, |. 5. for 39 r. 23. | | 
L 249. in Running Title, r. for not ſuſpending Dr. Johy Sta · 
| 2.57. in Running Title, r. for not admitting Altar, Frangis to d Degree. 
262. col. 2. I. 24. for Liberty, r. Libel. 


% (291221 0: 
3.4 <) 513 / 


The Trial of Tiras 1 D. D. * Ts the King' «Bench, 


for Perjury, Nay 8. 1685. Faſchæ 1 LJac II. 


* k 


215 a med 
Trial of er the 


reign Lord the King, and 
Titus Oates for Perjury; the 
ſame began between eight 
and nine in the Morning, 
and proceeded in the man- 
2 5 ner following. 

Firſt, Proclamation was made for Silence, then 
the Defendant was called, who-appeared in Per- 
ſon, being brought up by Rule from the King's- 
Bench Priſon, where he was in cuſtody, and was 
adviſed to look to his Challenge to the J ury that 
were impannel'd to try the Cauſe, 

Oates. My Lord,' I am to manage' my own De- 
fence, and have a great many Papers and things 
which I have brought in order to it; I pray I may 
have ſome Conveniency for the managing my own 


Trial. 
Sir L. C. J. Ay, ay, let him ſit down 
5 there within the Bar, and let him have 


Conveniency for his Papers. 


Clerk of Cr. Cryer, ſwear Sir William Dodſon. 
Oates, My Lord, I except againſt Sir William 


Dodſon. 
Mr. At. Gen. What is the Cauſe of 


Sir Robert 
Sawyer, Exception, Mr. Oatess 
J. C. 7. Why do you challenge him? 


© Yor. IV. 


* Bury, Hiſt, of his own Times, * 2-637: 


* 
.. 


Oates. My" Lord, 1 humbly conceive in theſe 
Caſes of Criminal Matters; the Defendant has liber- 


1 of excepting againſt any of the Jurors, without 
A. Cauſe, provided there be a full Jury be- 


d No, no, that is not ſo, Jou are miſta- 
ken in that, Mr. Oates, 

Oates. My Lord, I am adviſed fo, I do not un- 
derſtand the Law myſelf. N 

L. C. J. But we will tell you then, it cannot be 
allow'd; if Mr. Attorney will conſent to wave him, 
well and good. 

Mr. At. Gen. No, my Lord, I know no reaſon 
for it, I cannot conſent to an ſuch thing. 

L. C. J. Then, if you will not have him ſworn, 
you m ſhew your Cauſe preſently. 

2 4 I cannot aſſign any Cauſe. 

5, Then he muſt be ſworn. 

2 py 55 Swear him. 

Cryer. Sir William Dodſon take the Book: You 
ſhall well and truly try this Iſſue between our Sove- 
reign Lord the King, and Titus Oates, and a true 
Verdict give according to the Evidence; ſo help 
you God. 


Cl. of Cr. Swear Sir Edmund Wiſeman. 


DL bicb uas dont. 
Richard Aley Eſq; - LL was [War the 
Benjamin Scutt. 


ite 
| Oates. My Lord, I challenge him, _ 


L. C. 7. For what Cauſe? 
SCE Lord, he was one of the Grand Jury 


that found the Bill. 


I. C. J. Was he ſo? that is an Exception in- 


| deed ; what ſay you, Mr. Attorney? 
Mr. At. Gen. My Lord, I believe he was upon 


one of the Indictments, but I think it was not this. 
I. C. J. But if he were in either of them, he can- 
not be ſo impartial. ; 
Mr. At. Gen. My Lord, we will not ſtand upon 
it, we'll wave him. 
Cl. of Cr. Thomas Foclis. 
Oates. Pray let me ſee that Gentleman. [bo 


| was ſhown to him. 
Are you not a Goldſmith in Fleetftreet, between the 


two Temples ? 
Fowlis. Yes, I am. 4 4 
Oates. Very well, Sir, I do not except againft 
ou, only I deſir'd to know whether it were you or not. 
Cl. of Cr. Swear him. 


Thomas Blackmore, 

Peter Pickering, 

Robert Bedding field, > Sworn, 
Thomas Rawlinſon, 

Roger Reeves, 


Edward Kempe, Sworn. 
Oates. My Lord, I challenge him. 
L. C. J. You ſpeak too late, he is ſworn already. 
Oates. My Lord, they are ſo quick, I could not 
ſpeak, but he was one of the Grand Jury too. 
L. C. 7. We cannot help it now. | | 
Mr. At. Gen. I did not know that he was ſo; 
but to ſhew that we mean nothing but fair, we are 
content to wave him. 8 3 
L. C. J. You do very well, Mr. Attorney Ge- 
neral; let him be withdrawn. . 
Cl. of Cr. Mr. Kempe, you may take your eaſe ; 
ſwear Ambroſe Iſted. [Which was done, 
Henry Collier, — 
Richard Howard, . — 
Cl. of Cr. Cryer, count theſe. 
Cryer. One, Sc. Sir William Dodſon. 
Cl. of Cr. Richard Howard. 
Cryer. Twelve good Men and true, hearken to the 
Record, and ſtand together, andhear the Evidence. 


- The Names of the Twelve ſworn, were theſe. 


Sir William Dodſon, 5 Robert Bedding field, 
Sir Edmund Wiſeman, Thomas Rawlinſon, 
Richard Aley, Roger Reeves, 


Thomas Fowlis, SJur Ambroſe Iſted, 
Thomas Blackmore, | Henry Collier, and 
Peter Pickering, | Richard Howard. 


Oates, Before the Counſel opens the Cauſe, I de- 
_ fire to move one thing to your Lordſhip. 

L. C. J. What is it you would have? 

Oates. My Lord, I have three Witneſſes that are 
very material ones to my Defence, who are now 
Priſoners in the Ning's- Bench, for whom I moved 
* that I might have a Rule of Court to 

ring them up to-day, but it was objected, that 
they were in Execution, and ſo not to be brought ; 
I humbly move your Lordſhip now, that I may 
have a Haheas Corpus for them, to bring them im- 
mediately hither. | 

- C. 2 We cannot do it. 

Vates. Fray, good my Lord, they are very ma- 
— Witmeſſes for me, i I motel Ar for 


[Which was done. 
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L. C. J. You did ſo, but we told your Counſel 
then, -and ſo we tell you now, we cannot do it by 
Law, it will be an Eſcape. IN 

Oates. My Lord, I ſhall want their Teſtimony. 

L.C.F. Truly we cannot help it, the Law will 
not allow it, and you mult be ſatisfied. 

Cl. of Cr. Gentlemen, you that are ſworn of this 
Jury, hearken to the Record : By virtue of an In- 

ullion taken at Fuſtice-Hall in the Old-Bailey, in 
2 Pariſhof St. Sepulchre, in the Ward of Faringdon 
without, London, upon Wedneſday the roth of Decem- 
ber, in the 36th of the Reign of our late Sovereign 
Lord Charles II. by the Grace of God, of England, 
Scotland, France, and Ireland, King, Defender of the 
Faith, Sc. before Sir James Smith, Knight, Mayor of 
the City of London; Sir George 7efferies Knight and 
Baronet, Lord Chief Juſtice of this Honourable 
Court ; Sir Thomas Jones Knight, Lord Chief Fuſtice 
of the Court of Common Pleas ; William Montague, 
Lord Chief Baron of the Exchequer ; Sir James 
Edwards Knight; Sir Fobn Moore Knight, Alder- 
men of the ſaid City; Sir Thomas Fenner Knight, 
one of his Majeſty's Serjeants at Law, and Recor- 
der of the fame City, and others, their Compa- 
nions, Juſtices of Oyer and Terminer, by the Oaths 
of twelve Jurors, honeſt and lawful Men of the 
City of London aforeſaid, who then and there being 
ſworn and charged to enquire for our ſaid Lord the 


King, and the Body of the City aforeſaid, upon 


their Oaths preſent, That at the Seſſion of our So- 
vereign Lord the King, holden for the County of 


Middleſex, at Hicks's-Hall, in St. Fobn's-ſtreet, in 


the County aforeſaid, on Monday, to wit, 16 De- 


cember, in the Year of the Reign of our late Sove- 
reign Lord Charles II. of England, Scotland, France, 
Ks. reland, King, Defender of the Faith, Fc. the 
thirtieth, before Sir Reginald Foſter, Baronet ; Sir 
Philip Matthews, Baronet ; Sir William Bowls Kt. 
Sir Charles Pitfield, Knight; Thomas Robinſon, 


Humphrey Wyrley, Thomas Hariot, and William 


Hempſon, Eſquires, Juſtices of our ſaid Sovereign 
Lord the King, to enquire by the Oath of Honeſt and 
Lawful Men of the County of Middleſex aforeſaid, 
and by other ways, manners, means, by which 


_ might better know, as well within Liberties as 
Wi 


out, by whom the Truth of the Matter may 
be better known and enquired, of whatſoever Trea- 


ſons, Miſpriſions of Treaſons, Inſurrections, Re- 


bellions, Counterfeitings, Clippings, Waſhings and 
falſe Makings of the Money of this Kingdom of 


England, and of other Kingdoms and Dominions 


whatſoever; and of whatſoever Murders, Felonies, 


M anſlaughters, Killings, Burglaries, and other 


Articles and Offences in the Letters Patents of our 
ſaid Sovereign Lord the King, to them, orany four or 


more of them therefore directed, ſpecified ; asalſo the 


Acceſſaries of the ſame within the County aforeſaid, 
as well within Liberties as without, by whomſoever, 
howſoever had, made, done or committed ; and 
the faid Treaſons, and other the Premiſſes, to hear 
and determine, according to the Law and Cuſtom 
of this Kingdom of England, being aſſigned by the 
Oath of Ralph Wain, Jobn Vaughan, Richard 
Foſter, Thomas Paget, Robert Newington, Henry 


Tompkins, Robert Hays, Fohn Greenwood, Peter 


Stimpſon, Joſias Crofley, Richard Richman, Au- 
guſtine Bear, Fohn King, Nathaniel Brett, Francis 
Fiſher, and Samuel Linn, Honeſt and Lawful Mer 


of the County aforeſaid, ſworn, and charged to 


enquire for our faid Sovereign Lord the King, and 
the Body of the County aforeſaid, upon their 


Oaths : It was preſented, That Thomas I hite, other- 
1 wWuoiſe 
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7 hitebread, late of the Pariſh of St. Giles 
wa in the County of Middleſex, Clerk ; 
William Ireland, late of the Pariſh aforeſaid, in the 
County aforeſaid, Clerk; John Fenwick, late of 
the Pariſh aforeſaid, in the County aforeſaid, Clerk; 
Thomas Pickering, of the Pariſh aforeſaid, in the 
County aforeſaid, Clerk; Jobn Grove, of the Pariſh 
aforeſaid, in the County aforeſaid, Gent. as falſe 
Traitors againſt the moſt Illuſtrious, Serene, and 
moſt Excellent Prince, our faid late Sovereign 
Lord Charles II. by the Grace of God, of England, 
Scotland, France, and Ireland, King, Defender of 
the Faith, Sc. their Supreme and Natural Lord, 
not having the Fear of God in their Hearts, nor 
weighing the Duty of their Allegiance, but being 
moved and ſeduced by the Inſtigation of the Devil: 
The Cordial Love, and True and Natural Obe- 
dience, which faithful Subjects of our ſaid Sovereign 
Lord the King towards him, ſhould, and of right 
ought to bear, utterly withdrawing, and contri- 
ving, and with all their Might intending the Peace 
and Tranquillity of this Kingdom of England to 
diſturb, and the true Worſhip of God within this 
Kingdom of England uſed, and by Law eſtabliſh'd, 
to ſubvert; and Rebellion within this Kingdom of 
England to move, ſtir up, and procure, and the 
Cordial Love, and true and due Obedience, which 
faithful Subjects of our faid Lord the King, to- 
wards him, the ſaid Sovereign Lord the King, 
ſhould, and of right ought to bear, utterly to 
withdraw, put out, and extinguiſh ; and our faid 
Sovereign Lord the King, to Death and final De- 
ſtruction to bring and pur, the four and twentieth 
Day of 47ril, in the Year of the Reign of our late 
Sovereign Lord Charles II. by the Grace of God, 
of England, Scotland, France and Ireland, King, 
Defender of the Faith, Sc. the thirtieth, at the 
Pariſh of St. Giles in the Fields, in the County 
aforeſaid, falſly, maliciouſly, ſubtilely, adviſedly, 
and traitorouſly did purpoſe, compaſs, imagine and 
intend, Sedition and Rebellion within this Kingdom 
of England to move, ſtir up and procure ; and a 
miſerable Slaughter among the Subjects of our ſaid 
Lord the King to procure and cauſe ; and our ſaid 
late Lord the King from the Regal State, Title, 
Power and Government of his Kingdom of England, 
utterly to deprive, depoſe, caſt down, and dif- 
inherit; and him our ſaid late Sovereign Lord the 
King to Death, and final Deſtruction to bring and 
put, and the Government of the ſaid Kingdom, 
and the ſincere Religion of God, rightly by the 
Laws of the ſaid Kingdom eſtabliſp'd, at their 
Will and Pleaſure to change and alter, and the 
State of this whole Kingdom of England, through- 
out all its Parts well inſtituted and ordained, 
wholly to ſubvert and deſtroy, and War againſt 
our ſaid late Sovereign Lord the King, within this 
Kingdom of England to levy : And thoſe their moſt 
wicked Treaſons, and traitorous Imaginations and 
Purpoſes aforeſaid to fulfil and perfect, they the 
aforeſaid Thomas I/hbite alias Whitebread, William 
Ireland, Fohn Fenwick, Thomas Pickering, and 
John Grove, with other falſe Traitors to the Ju- 
rors not known, the ſaid four and twentieth Day of 
April, in the Year of the Reign of our faid late So- 


vereign Lord the King, the thirtieth, with Force 
and Arms, Fc. at the Pariſh of St. Giles in the 


Field, in the County of Middleſex aforeſaid, falſely, 

maliciouſly, ſubtilely, adviſedly, deviliſhly, and 

traitorouſly did aſſemble themſelves, unite and meet 

together, and then and there falſely, maliciouſly, 

N 3 deviliſhly, and traitorouſly, 
OL. IV. | 


for Perjury. 3 


did conſult and agree our faid late Sovereign Lord 
the King to Death, and final Deſtruction to bring 
and put, and the Religion within this Kingdom ot 
England, rightly, and by the Laws of the ſame 
Kingdom eſtabliſh'd, to the Superſtition of the 
Romiſh Church, to change and alter; and the ſoon- 
er to fulfil and perfect their ſaid moſt wicked Trea- 
ſons, and traitorous Imaginations and Purpoſes, 
they, the ſaid Thomas White alias Whitebread, 
William Ireland, Jobn Fenwick, Thomas Pickering, 
and John Grove, and other falſe Traitors of our 
ſaid late Sovereign Lord the King, to the Jurors 
unknown, afterwards, to wit, the ſame 24th Day 
of April, in the ſaid 3oth Year of our ſaid late So- 
vereign Lord the King, at the aforefaid Pariſh 
of St. Giles in the Fields, in the County aforeſaid, 
falſely, ſubtilely, adviſedly, deviliſhly, and traito- 
rouſly among themſelves, did conclude and agree, 
that they the aforeſaid Thomas Pickering, Fobn 
Grove, him the ſaid late Sovereign Lord the 
King ſhould kill and murder: And that they the ſaid 
Thomas White alias Whitebread, William Ireland, 
Jobn Fenwick, and other falſe Traitors to the Ju- 
rors unknown, a certain Number of Maſſes be- 
tween them, then and there agreed for the Health 
of the Soul of him the ſaid Thomas Pickering, there- 
fore ſhould ſay, celebrate and perform, and there- 
fore ſhould pay unto the ſaid Fohn Grove a certain 
Sum of Money, between them then and there a- 
greed. And the Jurors aforeſaid, upon their Oath 
aforeſaid, did further preſent, that the ſaid Thomas 
Pickering and John Grove, upon the Agreement a- 
foreſaid, then and there falſely, ſubrilely, adviſedly, 
maliciouſly, deviliſhly and traitoroufly did take up- 
on them, and did promiſe to the ſaid Thomas Il hite, 
alias Whitebread, William Ireland, Fohn Fenwick, and 
other falſe Traitors of our late ſaid Sovereign Lord 
the King, to the Jurors aforeſaid unknown, then and 
there, falſely, ſubtilely, adviſedly, maliciouſly, de- 
viliſhly, and traitorouſly, did promiſe that they 
the ſaid Thomas Pickering and Fobn Grove would 
kill and murder our ſaid late Sovereign Lord the 
King ; and they, the ſaid Thomas White alias - 
Whitbread, William Ireland, Jobn Fenwick, Thomas 
Pickering, Fohn Grove, and other filſe Traitors of 
our ſaid late Sovereign Lord che King, afterwards, 
to wit, the ſaid four and twentieth Day of April, 
in the thirtieth Year aforeſaid, at the aforeſaid 
Pariſh of St. Giles in the Fields, in the County of 
Midileſex aforeſaid, ſubtilely, adviſedly, malici- 
ouſly, deviliſhly, and traitorouſly, did ſeverally 
every one of them give their Faith each to the 
other, and upon the Sacrament then and there 
traitorouſly did {wear and promiſe, to conceal, and 
not to divulge their ſaid molt wicked Treaſons and 
traitorous Compaſſings, Conſultations and Pu 
ſes ſo between them had, him, our ſaid late Sove- 
reign Lord the King, traitorouſly to kill and mur- 
der, and the Romiſb Religion in this Kingdom of 
England to be uſed, to introduce, and the true Re- 
formed Religion in this Kingdom of England riglit- 
ly, and by the Laws of the ſame Kingdom eſta- 
bliſhed, to alter and change; and that the 
aforeſaid Thomas Pickering, and Jobn Grove, in 
Execution of their traitorous Agreement aforeſaid, 
afterwards, to wit, the ſame four and twentieth 
Day of April, in the thirtieth Year aforeſaid, and 
divers other Days and Times after, at the a- 
foreſaid Pariſh of St. Giles in the Fields, in the 
County aforefaid, Muskets, Piſtols, Swords, Dag- 
gers, and other offenſive and cruel Weapons, him, 
our ſaid late Sovereign Lord the King, to kill and 
B 2 murder, 
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murder, falſely, ſubtilely, adviſedly, maliciouſly, 
and traitorouſly did prepare, and obtain for them- 
ſelves, and them had and kept; and that they the a- 
foreſaid Thomas Pickering and John Grove afterwards, 
to wit, the ſaid four and twentieth Day of April, in 
the thirtieth Year aforeſaid, and divers Days and 
Times afterwards, with Force and Arms, Sc. at 
the Pariſh aforeſaid, in the County aforeſaid, and 
in other Places within the County of Middleſex 
aforeſaid, falſely, ſubtilely, adviſedly, maliciouſly, 
deviliſhly, and traitorouſly did lie in wait, and en- 
deavour our ſaid late Sovereign Lord the King to 
murder, and that the ſaid Thomas White alias 
Whitebread, William Ireland, John Fenwick, and 
other falſe Traitors to the Jurors unknown, after- 
wards, to wit, the ſame four and twentieth Day of 
April, in the thirtieth Year aforeſaid, at the Pariſh 
aforeſaid, in the County of Middleſex atoreſaid, 
falſely, ſubtilely, adviſedly, maliciouſly, deviliſh- 
ly and traitorouſly did prepare, perſuade, excite, 
abet, comfort and counſel four other Perſons, 
Men to the Jurors unknown, and Subjects 
of our ſaid late Sovereign Lord the King, him our 
faid late Sovereign Lord the King traitorouſly to 
kill and murder, againſt the Duty of their Allegi- 
ance, againſt the Peace of our ſaid late Sovereign 
Lord the King, his Crown and Dignity, and againſt 
the Form of the Statute in that Caſe made and pro- 
vided; and thereupon it was ſo far pI that 
afterwards, to wit, at the Court of Goal-Delivery 
of our Sovereign Lord the King, of Newgate, at 
Juſtice-Hall in the O!d-Bailey, in the Suburbs of 
the City of London, in the Pariſh of St. Sepulchre, in 
the Ward of Faringdon without, London aforeſaid, 
the ſeventeenth Day of December, in the thirtieth 
Yearaforeſaid, before the Juſtices of our ſaid Lord 
the King, then and there being preſent, held by 
Adjournment for the County of Middleſex afore- 
ſaid, before whom the Indictment aforeſaid was 
then depending, came the aforeſaid William Ireland, 
Thomas Pickering, and John Grove under the Cuſ- 
tody of Sir Richard How, Kt. Sir Fohn Chapman Kt. 
Sheriffs of the County of Middleſex aforeſaid, 
into whoſe Cuſtody, for the Cauſe aforeſaid be- 
fore that were committed, being there brought to 
the Bar in their proper Perſons, and immediately 


being ſeverally ſpoken unto concerning the Premiſ- 


ſes above charged upon them, how they would ac- 
quit themſelves thereof; the aforeſaid William Ire- 
land, Thomas Pickering, and John Grove did ſay 
that they were not thereof guilty, and for the 
ſame, for good and bad, they ſeverally put them- 
ſelves upon the Country, and by a certain Jury of 
the Country on that behalf, in tis manner impan- 
nePd, ſworn and charged, then and there, in the 
ſame Court before the Juſtices of Goal-delivery 
aforeſaid were tryed, and that upon that Trial be- 


tween our ſaid late Sovereign Lord the King, and 


the aforeſaid William Ireland, Thomas Pickering, 
and Jobn Grove, at London aforeſaid, to wit, at 
Juſtice-Hall in the. Old-Bailey aforeſaid, in the Pa- 
riſh and Ward aforeſaid, the Defendant Titus Oates, 
by the Name of Titus Oates, late of the Pariſh of 
St. Sepulchre aforeſaid, in the Ward aforeſaid, 
Clerk, was a Witneſs produced on the behalf of 
our late Sovereign Lek the King upon the Trial 
aforeſaid, and before the aforeſaid Juſtices of Goal- 
delivery in the Court aforeſaid, then and there 
held, upon the Holy Evangeliſts of God, to ſpeak 

and teſtify the Truth, the whole Truth, and 
nothing but the Truth of, and in the Premiſſes be- 
tween our ſaid late Sovereign Lord the King, and 


the aforeſaid William Ireland, Thomas Pickering, 
and John Grove, put in Iſſue, was duely ſworn; and 
that he, the aforeſaid Titus Oates, then and there, 
in the Court of Goal-delivery aforeſaid, upon his 
Oath aforeſaid, upon the Indictment aforeſaid, at 
the Pariſh and Ward aforeſaid, by his own proper 
Act and Conſent, of his moſt wicked Mind, falſcly, 
voluntarily, and corruptly did lay, depole, ſwear, 
and to the Jurors of the Jury aforeſaid, then and 
there ſworn, and impannel'd to try the Iſſue afore- 
ſaid, between our ſaid late Sovereign Lord the 
King, and the aforeſaid William Ireland, Thomas 
Pickering, and John Grove, did give in Evidence, 
that there was a traitorous Conſult of Jeſuits that 
were aſſembled at a certain Tavern, called the 
White Horſe Tavern in the Strand, (in the White 
Horſe Tavern in the Strand, in the County of Mid- 
dleſex aforeſaid, meaning) upon the four and twen- 
tieth Day of April, in the Year of our Lord 1678. 
At which Conſult, Whitebread, Fenwick, Ireland, 
(the aforeſaid Thomas White alias Whitebread, 
Fohn Fenwick, and William Ireland, meaning) and 
he the ſaid Titus Oates, were preſent; and that the 
Jeſuits aforeſaid did ſeparate themſelves into ſeveral 


leſſer Companies, and that the Jeſuits aforeſaid 
came to a Reſolution to murder the ſaid our late 


Lord the King, and that he, the ſaid Titus Oates, 
did carry the Reſolution aforeſaid from Chamber to 
Chamber, and did ſee that Reſolution ſigned by 
them (the aforeſaid Jeſuits meaning:) whereas in 


truth and in deed, the aforeſaid Tits Oates was not 


preſent at any Conſult of the Jeſuits at the Mhite 
Horſe Tavern aforeſaid in the S/ rand, in the Coun- 
ty of Middleſex aforeſaid, upon the 24th of April, 
in the Year of our Lord 1678, nor did carry any 
Reſolution to murder our ſaid late Lord the King, 
from Chamber to Chamber by any Perſons to be 
ſigned. And ſo he, the aforefaid Titus Oates, on the 
17th Day of December, in the chirtieth Year afore- 
ſaid, at the Juſtice-Hall aforeſaid, in the Court 
aforeſaid, upon the Trial aforeſaid, upon the In- 
dictment aforeſaid, between our ſaid late Lord the 
King, and the aforeſaid William Ireland, Thomas 
Pickering, and John Grove, ſo as aforeſaid had, by 
his own proper Act and Conſent, and of his moſt 
wicked Mind, falſely, voluntarily, and corruptly in 
Manner and Form aforeſaid, did commit voluntary 


and corrupt Perjury, to the great Diſpleaſure of 


r God, in manifeſt Contempt of the Laws 
of this Kingdom of England, to the evil and per- 
nicious Example of all others in like caſe offending, 
and againſt the Peace of our ſaid late Sovereign 
Lord the King, his Crown and Dignity. Upon 
this Indictment he has been arraign'd, and there- 
unto hath pleaded Not Guilty, and for his Trial 
hath put himſelf upon the Country, and his Ma- 
jeſty's Attorney-General likewiſe; which Country 
vou are; your Charge is to enquire, whether the De- 
tendant be guilty of this Perjury and Offence whereof 
he is now indicted, or whether not guilty: If you 
find him guilty, you are to ſay fo ; if you find him 
not guilty, you are to fay ſo, and no more, and 
hear your Evidence. Cryer, make Proclamation, 
Oates. Hold, Sir, I beg one Favour of your 
Lordſhip, to give me leave to have that part of 


the Record, wherein I am ſaid to have ſworn ſuch _ 


and ſuch things, read diſtinctly in Latin. 
L. C. 7. Let it be read in Latin. | 
Cl. of Cr. Juravis & jur jurat* predif ad tunc & 


thidem jurat” & impanelat' ad triend exitum prædicte 


inter dif D'num noſtrum Regem & prefar Wilbm 
Ireland, Thomam Pickering, & Johannem Grove 
in 
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„ Ev'dentiis dedit, quod fuit proditoria Conſultatio, 
__ Conſult Jie qui Aſemblal fuer apud 
yandam Tabernam vocat the White Horſe Tavern 
Le White Horſe Tavern in le Strand 
predif? innuendo) ſuper viceſmum 
vartum diem April“ Ann. Dom. milleſi mo ſexcen- 
toſimo, ſeptuageſimo octavo, ad quam quidem Conſul- 
/aticnem, Whitebread, Fenwick, Ireland, (predif? 
Thomam White alias Whitebread, Johannem 
Fenwick, & Will'm Ireland innuendo) & prefar 
Titus Oates fuer preſent” & quod Feſuitæ preditl 
ſeſe ſeparaver* in ſeparales minores Conventus quod- 
que Feſuite predic” venerunt ad Reſolutionem ad 
murdrand* diftum D'num Regem, & quod ipſe idem 
Titus Oates portavit Reſolutionem prædict d C amerd 
ad Cameram, & videbat Reſolutionem illam fignat 

per ipſos (præfal Feſuitas innuendo.) That is the 
Perjury that you are ſaid to have ſworn. 

Oates. Pray go on, Sir, Ubi revera 

Cl. of Cr. Ubi revera & in prædid Titus Oates 
non præſens fuit ad aliquam Conſultationem Jeſuit 
aud le White Horſe Tavern prædict in le Strand, 
in Com? Mid præditlꝰ ſuper viceſimum quartum diem 
Aprilis Anno Domini milleſimo ſexcenteſimo ſeptuage- 
imo octavo, nec portavit aliquam Reſolutionem ad 
di D'num Regem tows a Camerd ad Cameram 

er aliquas Perſonas ſignand'. : 
: Mr. Juſt. — — ou have read it, go 
on, Sir, to make your Proclamation. 

Cl. of Cr. Cryer, make an O- yes. 

Cryer. O-yes! If any one can inform our So- 
vereign Lord the King, the King's Serjeant, the 
King's Attorney-General, or this Inqueſt now 
taken concerning the Perjury and Offence, whereof 
the Defendant Titus Oates ſtands indicted; let them 
come forth, and they ſhall be heard, for now he 
ſtands upon his Diſcharge. : 
Mr. Phiore. May it pleafe your Lordſhip, and 
you Gentlemen of the Jury f 

Oates. My Lord, I deſire your Lordſhip and 


in le Strand, ( 
in Con? Mid 


the Court would be of Counſel for me in one thing, 


which I take to be a Fault and Error in my Indict- 
ment. 

L. C. F. Look you, Mr. Oates, whatever you 
have to ſay of that nature, you mult not ſpeak to it 
now, you will have yourtime asto that hereafter, 
in caſe you be convicted. i 

Oates. My Lord, I have but one ſmall Exception 
to open to you. 

L. C. J. We are now upon the Fact only. 

Oates. My Lord, I beg you would give me leave 
only to tell you of a Miſtake in the Indictment, 
which I hope, when I have opened, will ſatisfy 
your Lordſhip, that it ought not to be put upon 
me or the Court to try this Cauſe ; or to be ſure, 


| if there ſhould be a Conviction, I hope I may move 


an Arreſt of the Judgment. | 

L. C. J. So I tell you you may, but not now. 

Oates. Good my Lord, hear me but a few Words; 
the Indictment charges me to have given ſuch and 
ſuch Evidence, that there was ſuch a Conſult of the 
Jeſuits at the Vite Horſe Tavern in the Strand, the 
24th of April 1678. that the Jeſuits did afterwards 
divide themſelves in ſeveral leſſer Companies, that 
they came there to a Reſolution to murder the late 
King, and that I ſwore that I carried that Reſolu- 
tion from Chamber to Chamber, and ſaw the Re- 
ſolution ſigned by them, ſo the Word is, Signat“; 
now the Perjury aſſigned is, that I was not preſent 
at that Conſult, nor did carry the Reſolution from 
Chamber to Chamber to be ſigned, and there the 
Word is Signand ; now I conceive if Signat” be the 

I 


for Perjury. 


/s 


Word, that is uſed in ſetting forth the Oath chat I 

made, the Aſſignment of the Perjury ought to 

follow that Form, and the Word there ought to 

12 too; being Signand', I take that to be an 
or. 


Z. C. J. Look, that is not proper at this time, 
as I told you at firſt; but withal I do not think there 
is any great Matter in what you ſay. 

Mr. At. Gen. Either I do not underſtand Mr. 
Oates what he means by the Objection, or he will 
find himſelf much miſtaken in it, 

T. C. J. Well, well, we have nothing to do 
with that now; go on with the Cauſe, 

Mr. Phipps. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, this is an Indictment 
againſt Titus Oates for Perjury, which Indictment 
ſets forth, that Thomas White alias Whitebread, 
William Ireland, Fobn Fenwick, Thomas Pickering 
and Jobn Grove, the 16th of December, in the thir- 
tieth Year of the late King, at the Old-Bailey, were 
indicted of High Treaſon for Conſpiring the Death 
of the King, and that Ireland, Pickering, and 
Grove, were tryed the 17th of December in that 
Year, and upon that Indictment 7s Oates was 
produced as a Witneſs on the behalf of the King 
againſt the ſaid Ireland, Pickering and Grove, be- 
ing ſworn to give Evidence to the Jury that were 
impannelled and ſworn to try that Cauſe ; he did 
{wear and give in Evidence that there was a treaſo- 
nable Conſult of the Jeſuits at the bite Horſe Ta- 
vern in the Strand, (meaning the White Horſe Ta- 
vern in the Strand, in the County of Middleſex) the 
24th of April 1678. at which Conſult, Whitebread, 
Fenwick, and Ireland, and the ſaid Titus Oates were 
preſent, and that they ſeparated themſelves into 
{everal leſſer Clubs, and came to a Reſolution to 
murder the King, and that he, the ſaid Titus Oates, 
carried the ſaid Reſolution from Chamber to 
Chamber, to be ſigned by them, meaning ag 
ſuits 3 whereas in truth and in fact, he, the ſaid 
Titus Oates, was not preſent at any ſuch Conſult, 
the four and twentieth of April, 1678. nor carried 
any ſuch Reſolution from Chamber to Chamber to 
be ſigned; and he, the ſaid Titus Oates, the 1 th 
Day of December, in the thirtieth Year aforeſaid, at 
the Old-Bailey aforeſaid, upon the Trial aforeſaid, 
on the Indictment aboveſaid, between the King, 
and the ſaid Ireland, Pickering, and Grove, fo as 
aforeſaid had, by his own proper A& and Conſent 
of his moſt wicked Mind, falſely, voluntarily and 
corruptly in manner and form aforeſaid, did com- 
mit wilful and corrupt Perjury; and this is laid to 
be to the Diſhonour of God, in Contempt of the 


Law, to the evil Example of others in the like cafe 


offending againſt the King's Peace, Crown and 
Dignity. To this he has pleaded Not Guilty, and 
that is the Iſſue that you are to try; if we prove 
= Guilty, we queſtion not but you will find him 

o. 
Mr. A.. Gen. May it pleaſe your Lordſhip, and 
ou Gentlemen that are ſworn, I am of Counſel 
in this Cauſe for the King, and our Caſe ſtands thus: 
The Defendant ſtands indicted for corrupt and wil- 
ful Perjury, for what he ſwore at the Trial of Ire- 
land, and that which he ſwore was this, in order to 
convict the Priſoners then at the Bar of the High 
Treaſon they were accuſed of : Oates did ſwear, 
that upon the 24th of April, 1678. there was a 
Conſult of Jeſuits held at the bite Horſe Tavern 
in the Strand, where Ireland and ſeveral other Je- 
ſuits were preſent, and their Buſineſs was to conſult 
how they might murder and deſtroy the * ON | 
ubvert 
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prove that; for every Sunday and Holiday through- 


ſubvert the Government, and there they came to a 
Reſolution that Pickering and Grove ſhould Kill the 
King; and he was preſent at the Debate, and he 
carried the Reſolution from Chamber to Chamber, 
where they had ſeparated themſelves in leſſer Num. 
bers; and there he ſaw the Reſolution ſigned : and 
this is the Matter that he ſwore, upon which this 
Indictment is founded. And, Gentlemen, we do 
charge that this was a falſe Oath, and in a point 


expreſsly to the Matter then in Controverſy before 


that Court, for we ſhall prove he was beyond Sea 
at that time, and on that day; and in order to his 
Conviction we ſhall make out by clear Evidence to 
you as full and plain as ever was given, that from 
Chriſtmas before, which was in December 1677. 
till Midſummer after, which was the latcer end of 
Fune 1678. Oates, that ſwears this Conſult in 
April, was at St. Omers, and in all that time was 
not abſent from the College there above 24 Hours, 


and that but once only, which was in January when 


he played Truant, and went to ation, which is 
about two Miles from Sr. Omers, but otherwiſe he 
was all along in the College. And, my Lord, that 
we may give ſuch a ſatisfactory Evidence as may 
make it undeniably plain to the Jury, I deſire your 
Lordſhip, and you Gentlemen of the Jury, would 
pleaſe to obſerve ſome particular Periods of Time, 
that I ſhall open for the better clearing our Evidence 
methodically ; and the firſt Period of Time is 
from Mr. [i/ſey's leaving St. Omers ; now he left 
St. Omers the 14th of April Old Stile, which is 
the 24th of April New Stile, and then when he 
came away, he left Oates there at S7. Omers, Mr. 
Hilfley when he came into England, in Kent in his 
Journey to London, meets one Mr. Burnaby ; this 
was I ſay in Mr. {i/{-y's Return into Exgland from 
St. Omers, which he left ten Days before the time 
aſſigned by Oates for this Confult, at the ite 
Horſe Tavern in the S rand. And the next Period is, 
Mr. Burnaby was going to St. Omers, and there he 
arrives in Time the 21ſt of Avril Old Stile, and 
there he finds Mr. Oates, who ſwore he was then 
in London: and by the Evidence you will hear 
that Mr. Oates, according to his uſual Cuſtom; and 
according to that Virtue he 1s endowed with, very 
boldly inſinuates himſelf into this Gentleman's 
Company, as he utes to do with all new Comers ; 
and you will hear from Mr. Burnaby himſelf, and 
many others, that from the time of his coming to 
St. Omers, which was the 21ſt of April, he con- 
vers'd with Mr. Oates ſeveral Days, every Day 
till after the 24th of April Old Stile at St, Omers. 
Then, my Lord, another Period of Time that I 
would deſire you to obſerve, is, from Mr. Pool's 
coming from S/. Omers, which was in Time the 
25th of April Old Stile, the very Day after the 
Day that this Conſult was ſworn to be on ; and when 
he came from &. Omers, you will hear from many 
Witneſſes that he left Oates there, and there he ſtay- 
ed. For, my Lord, we ſhall, beſides theſe particular 
times of theſe Gentlemens coming over who left 
him there, prove the very Day when he left §/. 
Omers, and that was the end of Mid/ummer-day 
following, which was the 23d of June; then was 
the time when Oates came firſt from St. Omers to 
England, and we ſhall prove he took his leave of 
them then. My Lord, we have many other Cir- 
. cumſtances that will unanſwerably ſtrengthen this 
Evidence, and ſhew that our Witneſſes teſtify no- 
thing but the Truth ; one particularly isthis: This 
Gentleman being a Novice of the Houle, was 
. Reader in the Sodality, as they call it, we ſhall 


out all April and May, he did officiate in that place, 
and did read to the Society according as the Cuſtom 
there is; and we ſhall prove another particular 
thing, that upon this 24th of April he was in tlie 
College, by a particular Circumſtance, and that by 
ſeveral Witneſſes: ſo that, Gentlemen, not to de— 
rain you with any long Opening of the Matter, if 
we prove this that I have opened, as we ſhall with a 
Cloud of Witneſſes, it will make an end of the 
Queſtion. We ſhall firſt call our Witneſſes to 
prove that he ſwore at that Trial, that ſuch a Con- 
{ult was, and he was at it, and then if we prove that 


he was at another Place beyond Sta, at ſuch Di- 


ſtance that it is impoſſible for him to be here; Ido 
not doubt but the Court and the Jury will conclude, 
he hath wilfully and corruptly forſwore himlclt ; 
the ſad Effects of which we are all Witneſſes of; it 
was to take away the Lives of his Fellow-Sabjects 
wrongfully ; and it will appear to the World, he 
has been one of the greateſt Impoſtors that ever did 
appear upon the Stage, either in this Kingdom, or 
in any other Nation. 


Mr. Sol. Gen. We will now go on with _ W 


our Evidence, and prove all the Parts of 

the Indictment, and firſt produce the Record of the 
Trial of Ireland, and then by Witneſſes, viva voce, 
that were preſent at that Trial, we ſhall prove what 
he ſwore, and then prove that Oath of his to be 
falſe, Swear Mr. Swift. [hich was done. 
Where is the Record of Ireland's Trial? 

Mr. Sift. Here it is, my Lord. | 

Mr. Recorder. Is that a true Copy, Sir? 

Mr. Scoiſt. Yes, I examin'd this from the Re- 
cord, it is a true Copy. 

TL. C. NX Nan. 

Mr. At. Gen. If Dr. Oates does deſire the whole 
may be read, ler it be ſo ; otherwiſe a Word of it 
may ſerve, it being only an Inducement. 

Oates. Yes, I deſire it may be all read. 

L. C. J. It muſt be read, if he will have it. 

Mr. Sol. Gen. Well, I ſubmit it, I did only offer 
it to ſave the time of the Court. 


Oates. I would fave the time of the Court too all 


that I can; but I think it may be material for me to 
have the whole read. 

L. C. J. In God's name let it be read, we will 
not hinder you in any thing that may be for your 
Defence. 

Cl. of Cr. Memorandum quod 

Mr. At. Gen. Now this long Record in Latin is 
read, I would fain know whether it be to any great 


purpoſe, but only to ſpend Time ? | 


L. C. J. Nay, I think it has not been very 
edifying to a great many; do you think, Mr. Oates, 
that the Jury, who are Judges of this Fact, do 
underſtand it ? 

Oates, I cannot tell, may be they may, my 
Lord. 

Mr. 7uft. Withins. Do you underſtand it your- 
ſelf, Mr. Oates ? | 

Oates. That's not any Queſtion here ; but to ob- 
lige the Court and the Jury, I deſire it may be read 
in Engliſh too. | 

L. C. J. No, the Court underſtands it well e- 
nough, and they can tell the Jury what it is; it is 
only the Copy of a Record, to prove that Ireland 
was tried for High Treaſon at the Old Bailey, the 


17th of December 1678. 


Mr. Sol. Gen. Now, my Lord, we will call our 
Witneſſes, ro ſwear what Oates did at that Trial 
ſwear : Pray ſwear Mr, Foſter, [M bich was done. 

” | Mr. 
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Mr. Ai. Cen. Pray, Mr. Foſter, will you acquaint 
the Court and the Jury, whether Pr. Oates was pro- 
duced as a Witneſs at Ireland's Trial, and what he 
did there depoſe about a Conſultin April 78. 

Mr. Foſter. My Lord, I was fo unhappy as to be 
one of that Jury, by whom Mr. Ireland, Mr. 
Pickering, and Mr, Grove were 1 

ury- men. My Lord, we deſire that Mr. Faſter 
would lift up his Voice, for we cannot hear him. 

Mr. Fyſter. Truly, my Lord, I have been very 
ſick of late, and am not now very well, and there- 


fore cannot ſpeak louder than I do. 


L. C. J. Go nearer the Jury, and ſpeak as loud 


as you can. 


Mr. Foſter. My Lord, I lays I did ſee Mr. Oates 
produced as an vidence at the Seſſions in the Old- 
Bailey, where I was ſo unhappy as to be a Jury-man, 
when Mr. Pickering, Mr. Ireland, Mr. Grove, and 
Mr. M hitebread were try'd. 

Mr. At. Gen. When was that? 

Mr. Foſter. It was in December 78. 5 

Mr. At. Gen. And what did Oates then ſwear? 

Mr, Fofter. I did ſee Mr. Oates ſworn as an Evi- 
dence there, in behalf of the King, againſt the 
Priſoners; and he did then ſwear, that there was a 
Meeting of ſeveral Jeſuits at the Vbite-borſe Ta- 
vern in the Strand, upon the 24th of April 78. and 
that Mr. Whitebread, Mr. Ireland, and Mr. Fen- 
wick were preſent at the Meeting, and there they 
did conſult the Death of the King, and the altering 
of the Religion; and ſome went away, and others 
came : at laſt they reduced themſelves into ſeveral 
ſmaller Companies or Clubs, and they came to a 
Reſolution, that Pickering and Grove ſhould go on 
to aſſaſſinate the King, for which the one was to 
have 1500 Pound, and the other 30,000 Maſſes, 
and that this Reſolution was drawn up by one Mico 
(if I am not miſtaken in his Name) J have it in my 
Notes I then took of the Evidence; and he ſwore 
further, that he himſelf went with this Reſolution 
to ſeveral of their Chambers; he went to Vbite- 
bread's Chamber, and ſaw Whitebread ſign it; he 
went to Fenwick's Chamber, and ſaw Fenwick ſign 
it; and went to Jreland's Chamber, and ſaw Ire- 
land ſign it; and this was upon the 24th of April 
78, My Lord, I am poſitive in this, for I had the 
good-hap to take the Notes at the Trial for my 
own help, being a Jury-man, and I never look'd 
upon thoſe Notes afterwards, till the printed Trial 
came out, and then I compared my Notes with the 
Print, and found them to agree, and I have kept 
them ever ſince by me, and this is all under my own 
Hand as I have teſtified, 

Oates. My Lord, may I ask this Gentleman a 

ueſtion ? | 

L. C. J. Ay, if the King's Counſel have done 
with him. 
* Mr. At. Gen, Yes, my Lord, we have done with 


m. 
Mr. Foſter. Pray, my Lord, give me leave to 
fir down, for I am not able to ſtand. | 
Oates, My Lord, I deſire you to ask that Gen- 
tleman, whether in the Oath that I took, I call'd it 


2 Conſult, or I call'd it a Traitorous Conſult. 


Mr. Fofter. Truly I think you call'd it both, if 
Iam not miſtaken ; but if your Lordſhip pleaſe, I 
will look upon my Notes. | 

E. C. J. You may look upon your Notes to re- 

freſh your Memory, if you will. 

Mr. Juſt. Withins. Truly I think if it were a Con- 


ſult to murder the King, it muſt be a traitorous 
one without doubt. 


for Perjury. 


Oates. Sir, that is not to the pu ſe, my Quez 
ſtion is, what I ſwore it was. * F 2 


L. C. J. He tells you, he believes you did ſwear 


bath ways. | ED 

Mr. Fofter. At that Conſult he ſaid ſuch a Re- 
ſolution was taken, and I think he called it a Trai- 
torous Conſult, 4 285 | 

Oates. If you pleaſe, I'll tell your Lordſhip the 
Reaſon, why I asked that Queſtion. 

L. C. J. No, you may fave yourſelf the trou- 
ble of that, you beſt know the reaſon of your own 
Queſtions ; he has given you a ſatisfactory Anſwer. 

Oates. Then if your Lordſhip pleaſe, ask him 
this Queſtion, whether I ſwore that all theſe three 
2 were preſent at one time, or how many of 
them - 

— C. J. Tou hear the Queſtion, what ſay you 
to it 

Mr. Fofter. Sir, you ſwore that Ireland, Fenwick 
and Whitebread were at that Conſult, but whether 

were all three of them there at one time, 
I cannot tell, or which of them were together; 
but this you did ſwear, that they were there, and 
came to ſuch a Reſolution, and you carried it to 
all their Chambers, and did fee them ſign it; 

Mr. 7uft. Withins. He gives you a plain Ac- 
count, what you did ſwear, I think, Mr. Oates. 

Oates. Very well, my Lord, I would ask him a 
third Queſtion, if you pleaſe. 

L. C. J. Ay, in God's Name ask him as many 
Queſtions as you will. 

Oates. Whether did I ſwear that it was reſolved 
to kill the King at the White-Horſe Tavern, or 
whether that Reſolution was made after they ſepa- 
rated themſelves into leſſer Clubs? 

L. C. J. Mr. Faſter, this is his Queſtion, whe- 
ther you did — by what he ſwore, that he 
affirmed, the Reſolution to kill the King was made 
at the White-Horſe Tavern, or afterwards when 
they were divided ? _ 

Mr. Foſter. They came to a Reſolution, 
ſaid, at the White-Hor/e Tavern, and the Reſolu- 
tion was there drawn up by one Mico, I think, and 
it was carried by you, for every one to ſign it from 
Chamber to Chamber ; for I remember you were 
asked the Queſtion, whether you ſaw them ſign it, 
and you anſwered that you did carry it, and faw 
them ſign it. 
= Juſt. Withins. He ſpeaks very plain, Mr. 

ates. 

L. C. F. He anſwers your Queſtion very fully. 

Oates. AYs my Lord, ſo he does, Iam glad of it. 

L. C. J. Have you any more Queſtions to ask him? 

Oates. I ml ask him another Queſtion ; whe- 
ther I did ſwear, that I did carry this Reſolution 
from Chamber to Chamber to be ſigned, or that 
I carried it from Chamber to Chamber, and ſaw 
them ſign it. 

Mr. Fofter. You did ſwear that you carried the 
Reſolution from Chamber to Chamber, and ſaw 
them ſign it. 

Oates. But did you remember it ſo particularly, 
as to ſay, which you ſwore, whether I did it to 
be ſigned, or carried it, and ſaw them ſign it? 

Mr. Fofter. You ſaid, you carried it to be ſign- 
ed, and you ſaw it ſigned, 

L. C. J. He tells you for Satisfaction in that 
Point, that he does remember you did ſwear it 
both ways. : 

Oates. He does ſay ſo indeed, but whether it 
was ſo or no, is a doubt. 


Z. C. J. That will be a Queſtion by and by, it 


may be; if he be in the wrong, I ſuppoſe you can | 


rectify him. | 

Oates. We are now, my Lord, upon my Oath, 
and therefore it concerts me to enquire whether I 
ſwore as is laid in the Indictment, 

L. C. J. You ſay right, it does ſo. . 

Oates. And I the rather ask theſe Queſtions, my 
Lord, becauſe it is fix Years ago ſince that Trial. 
I. C. J. I hope you have not forgot what you 
ſwore, have you? = wn WE 
Oates. My Lord, I think it is fair for me to ask 
the Witneſſes what they remember after ſo long a 
time. 8 
L. C. J. Tis very fair, no body ſays any thing 
to the contrary. N 
Oates. Then, my Lord, I hope I may ask this 
Gentleman how he comes to remember all this at- 
ter ſo long a time ? | 

L. C. J. He has told you already, but tell it 
him again, Mr. Foſter. | 

Mr. Foſter. Truly it is ſo long ago, that had I 
not taken all theſe Notes at the Trial, I had not 
been able to have given ſo good an Account. 

L. C. J. Tis a very good reaſon, 

Oates. Tis ſo, my Lord, I have ſubpœna'd others 


of the Jury, and they will, I ſuppoſe, give you as 


good an Account. 
L. C. J. Have you done with him then? 
Oates. I have one Queſtion more to ask Mr. Fo- 
fer, and that is, whether I ſwore they met all in 


one Room, at the White-Horſe Tavern, or in more 


than one? 
Mr. Foſter. You ſwore they were in ſeveral 
Rooms, | | 
' Oates. Then I would ask him this Queſtion, my 
Lord, whether he were then ſatisfied that Ireland 


was guilty of the High Treaſon he was then in-' 


dicted of ? | 

TL. C. J. The meaning of the Queſtion is, I ſup- 
pole, whether you did believe Mr. Oates at that 
time. | 
Mr. Foſter. Yes, my Lord, I had no reaſon to 
the contrary. 

L. C. J. ButI would ask you a Queſtion then 
Mr. Foſter. Do you believe him now? Do you 
think, Mr. Oates, he would have found him guil- 
ty, if he had not believed the Evidence againſt 
him? 

Oates. We know how Juries have gone alate. 
L. C. J. Ay, very ſtrangely indeed, Mr. Oates, 

and I ho 8 as we ſhall never ſce them go a- 
ain. | 


Mr. Fofter. My Lord, I have lived ſo long in 


* 


the City of London without any Blemiſh, that I hope 


it will not be thought I would give corruptly a 
Verdict againſt my Conſcience. 1 
Oates. My Lord, I ſpeak of later Times than 
Treland*s Trial. | 
TL. C. J. He is an honeſt Man, I know him. 
Oates. Good my Lord, be pleaſed to hear me. 
L. C. J. Nay, you ſhall hear me, as well as 
J ſhall hear you, PII aſſure you that, Mr. Oates, 


in plain Eugliſb: ask as many Queſtions of the 


Witneſſes as you will, that are proper to be asked ; 


but Pl have no Deſcants, nor Reflections: I know _ 


him, and he is very well known in the City of Lon- 
don, he is a Man of very conſiderable Quality, 
and very good Repute. | 
Oates. I beſeech your Lordſhip to forgive me, 
if I miſtake in my Queſtions, I do aſſure you] de- 
ſign no Reflections on Mr. Foſter. ' 
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TL. C. J. Ask what Queſtions you will, but do 


not reflect. | | 13 
Oates. I deſire to ask Mr. Foſter one Queſtion 


more, and that is, that he would be pleaſed to tell 


the reaſon why at the beginning of his Eyidence he 
ſaid, it was his unhappineſs to be a Juryman at that 
time? 

Mr. Foſter. Really, Sir, I think it not a happineſs 
for any Man to be of a Jury, where the Lite of a 
Man is in queſtion. I aſſure you for myſelf, Ineverac- 
counted it ſo, and if I could have avoided it, I ſhould 
have been very glad to have been excuſed. 

Oates. I have done with Mr. Foſter. 

Mr. At. Gen. My Lord, thus we prove what 
Mr. Oates ſwore at the Trial, which Mr Oates him- 
ſelf will not deny; for the Fact, Mr. Oates has prin- 
ted in his Narrative, as we have nowproved it. 

Oates. I intend to produce ſome others of the 
Jury-men by and by. | | 

Mr. Sol. Gen. Now we ſhall call our Witneſſes ta 
prove, that what he then ſwore was falſe. 

Mr. At. Gen. We call no more to +the Poinr, 
what he did ſwear ; but go on to diſprove what he 
did then ſwear. | 

Oates. My Lord, I would put this Queſtion to 
the Court, whether this be a Proof ſufficient for 
this Point ? | 

I. C. J. Ileave that to the Jury, it is a Point of 
Fact that they are to try. 3 

Oates. T beſeech your Lordſhip, that the Court 
would be pleaſed to give me an Anſwer. 

L. C. F. If you ask impertinent Queſtions, the 
Court is not obliged to anſwer them. Go on, Mr. 
Attorney. | 

Mr. 4:. Gen. Call Martin Hilfley Eſq; and Hen- 
ry Thornton Eſq; Swear Mr. Hilſley. [Thich 

| Was done. 
Come Mr. Hilſiey, pray acquaint my Lord and 
the Jury what time you came from St. Oners, in 
the Year 78, 

Mr. Hilſley. My Lord, I came from &. Omers, 
the 240% of April New Stile, where I left the Priſo- 
ner, Mr, Oates. | 

L. C. 7. From whence did you come, ſay you? 

Mr. Hiley. From St. Omers the 24th of April, 
New Stile. 

L. C. J. What Year ? 

Hilflzy. In the Year 78. that is, the fourteenth of 
April here; and the three and twentieth of April 
New Stile, I ſaw the Priſoner at St, Omers, and 
went to School with him, and on the four and 
twentieth I came from Sr. Omers, and went to Ca- 
lais, and from thence into England; but he was 
never in my Company all the while I was coming 


for England, though he ſwore he came over with 


me. 
L.C. 7. The three and twentieth of April you 
ſay you ſaw him ? 

Mr. Hilſſey. Yes, I was with him, that was the 
Day betore ſ came from St. Omers. 

L. C. J. You left him there the Day before you 
came away, you ſay ? | 

Mr. Tlilſſey. I did not fee him that Morning that 
I came away, but here are others that did. 

Mr. At. Gen. Was he a Scholar there? 

Mr. Tlilſey. Yes, my Lord, he was. 

Mr. At. Gen. Did you know him very well? 

Mr. Hilſſey. Yes, my Lord, I did. 

Mr. At. Gen, Did he come over into England 
with you? WE 


Mr. Tlilſey. My Lord, I came from S:. Omers to | 


Calais, and never faw him; from Calais to Dover; 
| I 
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I never ſaw him from Dover to London, I never ſaw 
him all the way; and I am confident, he was not 
in the ſame Ship I came over in, for I ſhould have 
ſeen him if he had. ; 
Mr. At. Gen. Was he for ſome time before that 
conſtantly at S. Omers ? . YE 
Mr. Hilſſey. We went perpetually to School to- 
ther. 3 | 
ws C. J. What time did you take ſhipping after 
ou went from St. Omers? 3 
Mr. Hilſſey. The very next Day; the Day I 
went from St. Omers was on the Sunday morning: 
On Monday I took ſhipping from Calais to Dover, 
and I arrived in Zng/and at Ten of the Clock the 
ſame Night. „ | 
Oates. When does he ſay he arrived in England ? 
L. C. J. He ſays, he went from St. Omers on 
the Sunday, he came that Night to Calais, and the 
next day went on board from Calais, and came 
that Night to Dover, that was Monday Night. 
Mr. Hilſſey. Yes, I came that Night to Dover, 
and I lay there that Monday Night, the next Day 


was the 26th of April New Stile. 


Mr. At. Gen. Where came you then, from 
thence ? | | 

Mr. Hilfey. I came as far as Bockton-ftreet, and 
there I lay four or five Days, and then I came to 
Sittenbourn, and by long Sea from thence to Lon- 
don. 


Mr. At. Gen. Where did you meet Mr. Burnaby? 


Mr. Hilſley. I met him hard by there, ata Rela- 
tion's of mine. | 
Mr. At. Gen, Do you remem 
met him ? | 

Mr. Hilſiey. I think it was a Day or two before I 
came away from thence to London. 

Mr. Juſt. Witbins. Had you any Diſcourſe with 
Mr. Oates, about your coming into England ? 
Mr. Hilley. Nothing at all, Sir Francis, that I 
remember. 

L. C. J. What time did you come to London? 

Mr. Hilſey. I came within a few Days to London, 
I ſtaid four or five Days there by the way; and I 
ſaw Mr. Burnaby within four Days, I think, after I 
came into England. It was about Monday ſeven- 
night after I came from &.. Omers, that I came to 
Landon. 

Mr. At. Gen. That was May New Stile. 

Mr. Hilſiey. That is their Stile. It was ſo. 

Mr. Sol. Gen. In our Stile it was the 21ſt of 
April. 

Mr. Hanſeys. Pray did you give an account to 
any body, / you came to London, that you left 
Oates at St. Omers when you came away. 

Mr. Hi/ſley. What ſay you, Mr. Hanſeys? I did 
not well underſtand your Queſtion. 

L. C. J. Then mind me, Sir: It was asked of 
you, whether you had any Diſcourſe with any body, 
after you came hither, that you had left Mr. Oates 
behind you at S/. Omers ? 

Mr. Hilſſey. I did tell ſome Perſons I left an Eng- 
lifþ Parſon there, at the ſame time I came away. 
T. C. J. Did you not name him, who it was? 

Mr. Hilſſey. Yes, I named him by the Name he 
went by there, and that was Sampſon Lucy. 

Mr. At. Gen. To whom did you tell it? 

Mr. Hilfley. To one Mr. Oshcurn. 

Mr. Sol. Gen. Did he go by that Name of Samp- 
fon Lucy in the College? 

Mr. Hilſſey. Yes, he did ſometimes, he had three 


or four Names, he was called ſometimes Ti/us 
Ambroſius. 


Vor. IV. 


r what Day you 


for Perjury. 9 


Oates. Now my Lord, I deſire I may ack that 
Gentleman a Queſtion or two. | 

L. C. J. Ay, if they have done with him. 

Mr. At Gen. We have, my Lord. 

L. C. J. Then ask him what you will, 

Oates. I deſire, my Lord, that you would K. 
pleaſed to ask that Gentleman what Religion 1 
of ; for it is a fair Queſtion, and an equitable one, 
and that which very nearly concerns me; and 
I defire to know where he lives. | 

L. C. F. What Religion are you of, Sir? 

Mr. Hilſiey. I am a Roman Catholick. 

TL. G5 Where do you live ? 

Mr. Hilſſey. I live in London, I am of the Inner 
Temple. | | 

L. C. J. He ſays that he is a Roman Catholick, 
and lives in London. | 

Oates. Pray be pleaſed, my Lord, to ask him 
when he went to St. Omers firſt, and how long he 
ſtayed there? | | 

Mr. Hilſzy. My Lord, I was there about fix 
Years, I preſume it was about the Year 1672, 
when I went there firſt. 

Oates. Pray ask him what he did there, what 
was his Buſineſs? . 

Mr. At. Gen. That is not a pertinent Queſtion 
at all, with ſubmiſſion, my Lord. 

Oates. I beſeech you, Mr. Attorney, give me 
leave to ask my own Queſtions. 

L. C. J. Ay, but you mull ask fair and pertinent 
Queſtions. 

Oates. My Lord, I would know what was his 
Employment hone: at St. Omers ? y 

Mr. Hilſley, ow not my ſelf of any parti- 
cular Ema had, a more sf any of 
the reſt that were there. 

L. C. J. But, Mr. Oates, you muſt not ask any 
ſuch Queſtions 3 what hes © but by asking him 
the by you may make him obnoxious to 
ſome Penalty, you muſt not ask him any Que- 
{tions to enſnare him. 

Oates. My Lord, it tends very much to my De- 
fence to have that Queſtion truly anſwered. 

L. C. J. But if it tends to your Defence never 
ſo much, you muſt not ſubject him to a Penalty by 
your Queſtions. 

Oates. The nature of my Defence requires an 
Anſwer to that Queſtion. 

L. C. J. But ſhall you make a Man liable to 
Puniſhment, by enſnaring Queſtions ? If a Man 
ſhould ask you what Religion you are of, 

Oates. My Lord, Iwill tell you by and by my 
Reaſon, and I hope a good one, why I ask it. 

L. C. J. I do not believe you can have any Rea- 
ſon, but to be ſure we muſt not ſuffer any ſuch en- 
tangling Queſtions to be asked. 

Oates. Pray ask him, my Lord, when I came to 
St. Omers? 

L. C. J. When did Oates come to St. Omers? 

Mr. Hilſley. As well as I remember, he came to 
St. Omers either the latter end of November, or the 
beginning of December, in the Year 1677. I think 
it was that Year. 

Oates. I deſire you would ask him, whether 
they were not Prieſts and Jeſuits that govern'd that 
Houſe ? 

L. C. J. What a Queſtion is that! I tell you *tis 
not fit to be asked. 

Oates. I demand an Anſwer to it, upon the Oath 
he has taken. 

L. C. J. And I tell you, upon the Oath 
have taken, you are not bound fo anſwer any ſuch 
Queſtion, C Oates. 
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Oates. Good my Lord, let my Queſtions be an- 


ſwered. 
L. C. J. No, Sir, they ſhall not: How now, do 


not think to put Irregularities upon us, if you will 


. hehave your ſelf as you ought to do, and keep to 


Aye which is proper, well and good. i 

Oates, If your Lordſhip pleaſes, I think this very 
proper for me. : : 

L. C. J. What, to ask ſuch improper Queſtions 
as theſe are? 

Oates. Truly, my Lord, I think they are fit 
Queſtions to be asked. = 

J. C. J. But we are all of another Opinion. 

Oates. My Lord, I deſire to know, whether 
they are not ſet on by their Superiours to do this? 

L. C. J. That is not a fair Queſtion neither. 

Oates. Give me leave to make my Defence, my 
Lord, I beſeech you. 

L. C. J. Ay, in God's Name; but I pray you 
then make it in a regular and becoming way; for 
I know of no Privilege you have more than other 
People, to uſe Witneſſes as you do. 

Oates. My Lord, Ilook upon my elf as hardly 
uſed in the calc. 

L. C. J. I care not what you look upon your ſelf 
to be, it you will ask Queſtions, ask none bur 


fair Queſtions, and while you keep within Bounds | 


ou ſhall be heard as well as any of the King's Sub- 


jects; but if you will break out into Queſtions that 


are impertinent, extravagant, or enſnaring, we 
muſt corre& you, and keep you within proper 
Limits, 

Oates. Then, my Lord, I ask whether he was 
not a Witneſs at the Trial of the five Jeſuits, and 
at Langhorn's Trial? 

L. C. J. Ay, that is a proper Queſtion, what ſay 
you tor, Sir? | 

Mr. Hilſiey. J was ſo, Sir. 

Oates. Pray, my Lord, ask him what Credit h 
received at thoſe Trials ? | 
* C. F. What a Queſtion is that to ask any 

an | 

Oates, My Lord, I think it is a fair Queſtion. 

J. C. J. No, indeed, it is nota fair one at all. 

Oates, My Lord, I deſire to know what induces 


him to come here as a Witneſs now, ſince it appears 


that now he comes to give an Evidence that he 
gave ſix Years ago, and was not believed? 

Mr. Hilſſey. My Lord, I am ſubpœna'd. 

L. C. J. He has given you an Anſwer to the 
ef though I think it was an idle Queſtion, 
and not at all to the purpoſe. 

Oales. It may be he may have ſome particular 
reaſon to induce him to it now. 

L. C. J. Well, he tells you he came becauſe he 
was ſubpœna'd, and that is ſufficient: He is not 
compellable to be a Witneſs, unleſs he be ſub- 
pœna'd; but if a Man will come without a Sub- 
pœna, and give Evidence in a Cauſe, that is no 
Objection to his Teſtimony, 

Oates, My Lord, I deſire to know of him, whe- 
ther he is to have any Reward for ſwearing in this 
Cauſe ? | | oh 

L. C. J. What ſay you, Sir, are you to have 
yr = 11nd for your Evidence ? 

. Hilfley, None at all as I know of, my Lord, 
Taflure you. 5 

Mr. 7uft. Withins, He is not paid for his Evi- 
dence, Mr. Oates. "SF: | 

Oates, If he be or be not, I cannot tell, nor do 
know who ever was paid for it. 

L. C. J. Have you any more Queſtions to ask 


him? 


Oates, Pray my Lord, I deſire to know what 
was the occaſion of his coming away from S.. 
Omers ? . | 
Mr. Hilſley, T had finiſhed my Studies. 

Oates, Pray, my Lord, be pleaſed to ask him, 
if he never heard of any Conſult of the Jeſuits 
here in England, in the Month of April 78. and 
from whom he did hear of it? | 

Mr, Hilſſey. I did hear of it among the reſt of 
the Students of the College. | 

I. C. F. What did you hear of? | 

Mr. Hilſley, I did hear of a Conſult of the Fa- 


thers in April 1678, 


Mr. At. Gen. Les, there was, but not ſuch an 


one as Mr, Oates ſpeaks of, nor was he at it. 

Mr, Fuft. Holloway. For what was that Conſult, 
I pray you? RE 

Mr. Hilſey. It was nothing but a Triennial Con- 
gregation about the Affairs of the Society. 

L. C. J. What were they to do there? 

Mr, Hilſſey. My Lord, I was informed among 
them there, that it was only what they uſed to have 
once in three Years for ordinary Affairs. 

Oates, My Lord, he pretends to tell when I 
came thither, I deſire to know of him from what 
time it was he ſaw me there, and how often? 

Mr. Hilſſey. Generally every day, as near as I 
can remember, I think, Mr. Oates ; you and I, 
Mr. Oates, went to School in the ſame place. 

Oates, Pray, how many Days was I abſent from 
thence in that time you were there? 

Mr. Hilſſey. You were there generally as often as 
I, Ido not know whether ever you miſs'd a Day or 
no, 
_ Oates, Pray, my Lord, will you ask the Gen- 
tleman one Queſtion more, whether he can particu- 
larly tell that he did fee me every Day at St. Omers ? 
For *tis not enough for him to ſwear that he ſaw 
me there; but he ought to give an account how he 
comes to know it by ſome particular Circumſtances, 

L, C. J. He has given you ſeveral Circumſtances 
of his Knowledge, for he ſays he was there all the 
while from your coming, till the 23d of April New 
Stile, that he came for England; he ſays he was a 


Scholar in the ſame Form and Claſs with you, and 


becauſe he does not remember himſelf to have 
been abſent, he does not remember you to be ab- 
ſent neither, 

Mr, At, Gen, And he ſwears particularly to the 
very time he came over, which was April the 14th 
Old Stile, 

Oates, Well, I have no more Queſtions to ask 
this Gentleman, | 

L. C. J. Then call another. 

Mr. Sol. Gen, Cryer, Call Mr. John Dorrel. 

[ho was ſworn, 

L. C. J. Look ye, Mr. Attorney, you did open 
things at the firſt for Method's ſake by Periods of 
Time; the firſt was Hilfey's coming over, the next 
was the meeting with Burnaby, now pray obſerve 
that Method, and call that Burnaby next. | 

Mr, A. Gen. My Lord, we ſhall call him by 
and by; but we have not done with this Buſineſs 
about Hilſſey, we have ſome Witneſſes that will 
give an Evidence to ſtrengthen and back his Teſti- 
mony. Come, Mr. Dorrel, what have you to ſay 
to this Matter ? | 

Mr. Dorrel, My Lord, in April 1678, I came 
from Bruſſels to England, where preſently after I 
came, I was with one Mr, Osbourn and my Mother; 
and there was a Diſcourſe between my Mother and 
him about Religion, | 
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C. J. Where was that? 

Mr. 3 It was here in England. 

Mr. At. Gen. Now tell the time when that was. 

Mr. Dorrel. As near as 1 can gueſs, it was the 
15th or 16th of April Old Stile, in the Year 1678. 

Mr. At. Gen. Well, Sir, go'on with your Story. 

Mr. Dorrel. My Mother was laughing at his Re- 
ligion, and telling him ſome ridiculous Stories, 
and he replied, there are a great many that are ſo 
ignorant, that are bred up in the Religion of the 
Church of England, that they are forced to be ſent 
to the Colleges abroad to be taught, even ſome of 
the Clergy of that Church, and particulariz'd in 


one Sampſon Lucy alias Oates, that was a Scholar at 


that time at St. Omers, as he was aſſured by a Gen- 
tleman that was newly come from thence. My 
Mother is now ſick, or elſe ſhe would have been 
here, and would have teſtified the ſame I now do. 

Mr. Sol. Gen. This Gentleman is a Proteſtant, 
Mr. Oates... : 

Oates. What is your Name, Sir, I pray ? 

Mr. Dorrel. My Name is John Dorrel, Sir. 

Oates. Were you never at St. Omers a Student 
there? | | Ee 

Mr. Dorrel. J was there, but before your time, 
Doctor; I had not the Happineſs to be there, 
while you were there. oe 

Oates. I pray, Sir, what Religion are you of ? 

Mr. Dorrel. I am a Papift now. a} 

Oates. I deſire, my. Lord, the Court would be 
cil'd to the Church of Rome. 3 
Mr. Dorrel. Mr. Oates, to ſatisfy you, I went 
over when I was a Child of 12 or 13 Years old, 


and ſo was bred in that Perſuaſion, 


L. C. J. Well, well, we all obſerve what he 


— - - 5 | 
Mr. Sol. Gen. Pray ſwear Mr. Oshourn. 
[hich was done. 


Mr. At. Gen. My Lord, we call this Perſon obly' - 


to this Matter. Pray, Sir, will you give the 
Court and the Jury an Account what Diſcourſe you 
had with Mr. Hilſiey about Oates, and pray, Sir, 
tell the time when 1t was. 

Mr. Osbourn. My Lord, I went out of Town the 
3oth of April, the Year before the pretended Plot 
was diſcover'd by Mr. Oates, and I met with Mr. 
Hilflzy two or three Days before, and enquiring of 
him about the Affairs of St. Omers, he told me of 
a Miniſter of the Church of England that was come 
thither to be a Student there, who went under the 
Name of Sampſon Lucy, but his right Name was 
Oates ; I ask'd him what he pretended to; did he 
intend to be of that Order? He told me, he did 


believe that he would not be admitted for his irregu- 


lar and childiſh Behaviour, and that he had left 
him in the College; and this I afterwards in Diſ- 
courſe told to Madam Dorrel, who is a Proteſtant ; 
and to my Mother, whoris ſince dead. | 

Mr. At. Gen. Will Mr. Oates ask this Gentleman 
any Queſtions ? 

Oates. I only ask him what Religion he is of ? 

L. C. J. What Religion are you of, Sir? 

Mr. Osbourn. IJ am a Roman Catholick, my 
Lord. | | 

Mr. Sol. Gen. Now, my Lord, we come to call 
Mr. Burnaby. Pray ſwear him. 

[Which was done. 

Mr. At. Gen. Mr. Burnaby, pray will you ac- 
quaint my Lord and the Jury, of the time when 
you came from S/. Omers to England, and when 


you met with Mr, Hilſiey? 


Vol. IV. 
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leas'd to take notice of it, he owns he was recon- 
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Mr. Burnaby. I met with Flilſſey on the 18th of 
April Old Stile, in the Year 78. then I purſued my 
Journey the following Day to St. Omers. 

L. C. J. Where did you meet him? 

Mr. Burnaby. Between Sittenbourn and Canter- 
bury, and afterwards I purſued my Journey from 
Canterbury to Dover, from thence to Calais, 
from thence to Sg. Omers. I arrived at $:. Omers 
the 21ſt of Apri/ Old Stile, which was the 1ſt of - 
May New Stile; upon the 2d'of May Mr. Oates 
was in my Company, I was walking in the Garden, 
and he came into my Company. 

L. C. J. When was it? 

Mr. Burnaby. The 2d of May New Stile, and the 
yo of May again I went into the Garden, and 
there he was with me again; and the 5th of May L 
ſaw him again. | 

Z. C. F. Where? 

Mr. Burnaby, In the Rhetorick Form. 

L. C. J. But where, in what Place? 

Mr. Burnaby. At St. Omers. | 

L. C. J. You ſpeak of your own Knowledge, 
you are ſure you ſaw him there at thoſe times? 
Mr. Burnaby. Yes, in the Rhetorick School, and 
in the Garden. 

Mr. At. Gen. What more do you know of him ? 

Mr. Burnaby. I faw him again the 8th of M 


New Stile, that is the 28th of April Old Stile; 


mean by New Stile, that Stile which was uſed in 
the Place where I was then. 


Mr. At. Gen. How long was he there before he 
went away ? . 

Mr. Burnaby. I know he was there from the 24 
of May, the Day after I came thither, to the 20th 
of June, and then I went away, or thereabouts: 

L. C. J. Did you ſee him daily all that time? 

Mr. Burnaby. Yes, from Day to Day he was not 
out of the Houſe, l 

L. C. J. Were you a Scholar there with hinr? 

Mr. Burnaby. Yes, I was. 

L. C. F. What Year was that? 

Mr. Burnaby. In the Year 78. 

Mr. At. Gen. Mr. Oates may ask him what 
Queſtions he will. | 

Oates. My Lord, he ſays he went away, I deſire 
to know whither he did go. 

Mr. Burnaby. Iwent away the 20th of June from 
St. Omers, it is no matter whither I went. 

— Oates. I deſire he may give an account what Re- 
ligion he is of. 

Mr. Burnaby. I am a Roman Catholick. | 

Oates. My Lord, I deſire to know whether he be 
not of that Order. . 

J. C. J. That will not ask him, I'll aſſure you. 

Oates. Truly, my Lord, I think it is a very hard 
matter for me to have Jeſuits admitted as Witneſſes 
in ſuch a Cauſe againſt me. 

L. C. J. I have told you already, you are not to 
ask any Queſtions of any Witneſſes that may ſub- 
Je&t them to any Penalty, or make them accuſe 
themſelves of any Crime. 

Oates. My Lord, I humbly deſire he would give 
an account, whether he were not admitted into the 
* 

L. C. J. I tell you, he is not to be ask d that 

ueſtion. | 

ates. He has own'd it before. 

L. C. J. Do you take your Advantage of it, if 
you can prove it. 

Oates. Then, my Lord, I deſire to ask him, 
whether or no he did appear as a Witneſs at the Trial 
of the five Jeſuits, A 
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Mr. 
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Mr. Burnaby. No, my Lord, I] did not. 

Oates. Pray, my Lord, ask him whether he was 
not ſummon'd to appear then. | 

Mr. Burnaby. No, I was not. 

Oates. Pray, my Lord, ask him what Reward 
he is to have for coming, and giving this Evidence. 

L. C. J. Are you to have any Reward for being 
a Witneſs in this Cauſe ? | 

Mr. Burnaby. None, my Lord, that [ know of. 

L. C. J. That was a proper Queſtion to be 
ask' d, and you have a fair Anſwer to it. 
Oates. Pray, Mr. Burnaby, by what Name did 
you go at S/. Omers * 

Mr. Burnaby. By the Name of Blunt. | 
Mr. At. Cen. And what Name did he go by 

there ? 

Mr. Burnaby. Who, Sir? 

Mr, Ar. Gen. Mr. Oates. 

Mr. Burnaby. By the Name of Sampſon Lucy. 

Oates. My Lord, I deſire you to ask him whether 
he did know of any Conſult that was to be held here 
in London, in Atril 78. and by whom he knew 
it? 

L. C. J. What ſay you, Sir, did you know of 
any Conſult? : 

Mr. Burnaby. No, I neither heard of it, nor 
knew any thing of it. | 

Mr. At. G.. Now, my Lord, we ſhall go on 
to another Period of Time, and that is concerning 
Pool. Swear Mr. Pool. [1/hich was done. 

Mr. Sol. Gen. Pray will you acquaint my Lord 
and the Jury, whether you knew Mr. Burnaby at 
St. Omers. | 

Mr. Pool. Yes, I did, Sir. | 

Mr. Sol. Gen. Do you know the time when. he 
came to $7. Omer; ? 

Mr. Poo!. No, I do not remember it. 

Mr. Al. Gen. When did you come over from 
St. Omers | | 

Mr. Pool. The 25th of April. 

Mr. At. Ger. What Stile? 

Mr. Pool. Old Stile. 

Mr. At. Gen. In what Lear? 

Mr. Pool. In the Year 78. . 

Mr. At. Gen. Did you know Mr. Oates at St. 
Omers ? | 

Mr. Pool. Yes, I did know that Gentleman 
there ? | 

Mr, At. Gen. Was he at St. Omers that time you 
were there ? 

Mr. Pool. Yes, he was. 

Mr. Sol. Gen, Did you leave him there when you 
came away ? 

Mr. Pool. Yes, I did leave him there when J 
came away. 

Mr. Sol. Gen. Pray tell the Court ſome particu- 
lar thing why you remember it, and upon what 
account you came away. 

Mr. Pool. Upon the Occaſion of my Brother's 
Death I came over, and I can tell ſeveral Par- 
ticulars of my Journey ; I came away upon the 

_ Thurſday, and I came to London upon the Sunday 
following. 8 
| Mr. At. Gen. You are ſure you left Mr. Oates 
there then. | | E 
Mr. Pool. Yes, I am ſure I did leave Mr. Oates 
there when I came away, and I came away thence 
the fifth of May New Stile, the twenty- fiſth of 
April Old Stile. | 

Mr. Sol. Gen. Pray how long did you know Mr. 
Oates there ? | 


Mr. Pool. I knew him there from Chriſimas be- 
fore that. — 


L. C. J. You were of the Co:l-ge, were you 
not ? | 
Mr. Pool. Yes, I was a Student there. 

L. C. J. You are ſure he was there all the 
while. a 

Mr. Pool. I do not remember he was a Day ab- 
ſent, and if he had gone away, particular Notice 
would have been taken of it. | 

L. C. J. Did you ſee him there two or three 
Days before you came away ? _ 

Mr. Pool. I faw him that Morning I came away. 

L. C. J. And what time before? | 
Mr. Pool. F ſaw him two or three Days before 
that. | | 

L. C. J. Can you name any particular Days? 

Mr. Pool. I law him the firſt of May, and the 
ſecond of May, and the fifth of May, which was the 
25th of Aril Old Stile, and then I came away. 

L. C. J. Are you ſure you left him there then? 

Mr. Peol. I am ſure I left him there, I can ſwear 
it without any difficulty at all. 

L. C. J. What do you ask him, Mr. Oates ? 

Oates. I deſire to know what Religion he is of. 

L. C. J. What Religion are you of? 

Mr. Pool. I am a Roman Catholick. 

Oates. I deſire your Lordſhip would ask him, 
whether he was a Witneſs at the Trial of the five 
Jeſuits, or at Langhorn's Trial. 

Mr. Pool. No, I was never an Evidence before 
in my Life. | 

Oates. Pray, my Lord, ask him, whether he 
was not admitted into the Sodality of the Virgin 
Mary. 

L. C. J. No, indeed, I ſhall aſk him no ſuch 
Queſtion. i 

Oates. Pray, my Lord, let him anſwer it. 

L. C. J. Prove what you can when it comes to 
your Turn, but aſk him no entangling Queſtions. 

Oates. He has made himſelf liable to a Penalty 
by being in that Seminary. 

IL. C. J. I hope a Man may be at St. Omers, and 
yet not be puniſh'd for it, Mr. Oates. 

Oates. It is my Defence to diſable the Witneſſes 
againſt me. 

L. C. J. But they muſt not be aſk'd what may 
make them accuſe themſelves. 

Oates. My Lord, it is hard that the Witneſſes 
ſhall not be made to anſwer my Queſtions. 

L. C. J. Pray, Sir, be quiet, we have told you 
often enough already, you muſt not think to go- 
vern us, it muſt not be allow'd. 5 

Oates. My Lord, I deſire he may be aſk'd then, 
what Reward he has to come, and ſwear in this 
Cauſe. | 

Mr. Pool. My Lord, I do not know that I am 
ſo much as to have my Charges borne. 

L. C. 7. Are you to have any Reward ? 

Mr. Pool. No, my Lord, that I know of. 

Oates. Pray, my Lord, I deſire he may be aſkd, 
what was the occaſion of Mr. Hilſtzy's coming a- 
way from St. Omers. | | 

Mr. Pool. Indeed I did not examine into the oc- 
caſion at all, for I was never a Man that meddled 
or made on any ſide, but lived quietly in the Col- 
lege, and minded my Studies. 

Oateßs. My Lord, I deſire your Lordſhip to aſk 
him whether he did know of any Conſult of the 
Jeſuits in Apri! 78, and from whom he knew it. 

Mr. Pozsl. I know not of any particular Conſult, 
I heard ſomething in general of a Triennial Con- 
gregation, but cannot ſpeak any thing of my own 
Knowledge, 
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Oates. My Lord, I deſire to know of him, if he 


11 when I came to &. Omers. 
—E 7, Do you know when Oates came to S.. 


_— Pol. About Chriſtmas, as near as I can re- 
member, it was the latter end of November. 
Oates, How much before or after Chriſtmas was 
7” 
2 Mr. Pool. I cannot tell exactly. 
Oates. What Year was it in? 
Mr. Pool. In the Year 77. 
Oates. I defire to know of him, my Lord, whe- 
ther he ſaw me every Day at St. Omersat Dinner. 
Mr. Pool. I cannot ſay that ever I knew he was 
abſent any one Day, never three Days I think I may 
affirm, but only when he was in the Infirmary. 
Mr. At. Gen. That's the Place where they go 
they are ſick. 
"= 8 my Lord, aſk him by what Name 
he went, when he was there in the College. 
Mr. Pool. By the Name of Kilingbeck. 
Mr. Sol. Gen. By what Name did he go, I pray 
ou ? | | 
Mr. Pool. By the Name of Samp/on Lucy. 
Mr. Sol. Gen. Swear Mr. Henry Thornton. 
[hich was done. 
Mr. A.. Gen. Mr. Thornton, pray where were 
in the Year 78? _. 
Ms Thornton. ot: St. Omers, my Lord. . 
Mr. At. Gen. Do you remember Mr. Oates there, 
do you know him ? TN 
Mr. Thornton. Yes, I know him very well. 
Mr. At. Gen. When did he come thither ? 
Mr. Thornton. He came there about Chriſtmas 77. 
Mr. At. Gen. How long did he continue there? 
Mr. Thornton. He ſtaid there till St. ohn Baptiſt's 
Eve in Zune 78. 
Mr. At. Gen. Midſummer you mean. 
Mr. Thornton. Yes, the Eve of St. Jobn Baptiſt. 
Mr. At. Gen. What Stile? 
Mr. Thornton. New Stile. 
Mr. Sol. Gen. Did you ſee him there all the 
while ? | 
Mr. Thornton. Yes, I did ſee him every Day, I 


believe, in the Refectory at Dinner-time, and at 


Night in the Dormitory, where all the Collegians 
have their Beds: I lay over-againſt him every 
Night, I ſaw him particularly upon the Day of 
Hilſley's Departure, which was the 24th of April 
New Stile, and I faw him the 1ſt of May New 
Stile, upon the coming of Mr. Burnaby to the Col- 
lege; and particularly again I remember him there 
the 2d of May, when my School-fellows exhibited 


an Action, or Play. 


Mr. At. Gen. Was Mr. Oates there then? 

Mr. Thernton. Yes, I ſaw him preſent at it, and 
Iknow it by this particular Circumſtance, there 
was a Scuffle between him and another about a 
Place to ſee the Play. 

Mr. Jones. Did you ſee him the 23d of April Old 
Stile, that is, the 2d of May New Stile, which was 
the Day after your Play, that you remember? 

Mr. Thornton. I do not remember that I did ſee 
him that Day, by any particular Circumſtance, 


tho' Þ believe I did. 


Mr. Jones. Do you remember when Mr. Pool 
came away from St. Omer; ? 

Mr. Thoriton. Yes, I do. 

Mr. Jones. When was that? 

Mr. Thornton. The 5th of May New Stile. 

Mr. Jones. Was Oates at Sl. Omers at that time? 

Mr. Thornton. Yes, he was there then, I am ſure. 


for Perjury. 
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Mr. At. Gen. Was not he Reader there in the 
College? 

Mr. Thornton. He was Reader in the Sodality, 
and to my knowledge, he did not miſs once from 
the 24th of April New Stile, to the 24th of May 
New Stile, from being there, and reading in the 
Sodality. 

L. C. 7. What did he uſe to read? 

Mr. Thornton. Some ſpiritual Book, or piece of 
Divinity, or the like, as it was uſual to have read 
every Sunday and Holiday. | | 

L.C. 7. And that is one reaſon why you conclude 
he was there all that while, becauſe every Sunday 
and Holiday he was to read, and did read. 

Mr. Thornton. Yes, my Lord, 

Oates. Pray, my Lord, be pleas'd to ask this 
Gentleman what Religion he is of 

Mr. Thornton. A Roman Catholick. 

Oates. Where does he live ? 

L. C. J. Where do you live, Mr. Thornton? 

Mr. Thornton. J am a Northumberland Man, 
that's my Country. 

Oates. My Lord, I deſire to know of him, when 
he did come from St. Omers. | 

Mr. Thornton. I came from S.. Omers, my Lord, 
about two Years after that Oates went away from 
thence. | 

Oates. Pray, my Lord, be pleas'd to aſk him, 
who it was that was Rector or Governour of that 
Houſe or College. 

Mr. Thornton. It was one Mr. Richard Aftby. 

Oates. Pray, my Lord, be pleas'd -o ask him 
what School he was in there. 

Mr. Thornton, I was in Syntax, my Lord, 

Oates. Then, my Lord, I would aſk him ano- 
ther Queſtion, — that is this, whether he was not 
a Witneſs in behalf of the five Jeſuits and Mr. 
Lang born? 

Mr. Thornton. No, I was not, my Lord. 

Oates. My Lord, I deſire to know if he can tell 
the occaſion of Mr. Hilſſe)'s coming away from 
St. Omers. 

Mr. Thornton. It never concern'd me at all, and 
I never enquired into it. 

Oates. Then, my Lord, I would aſk him this 
Queſtion, why he is ſo preciſe as to his Remem- 
brance of what was done in April and May, when 
he does not give any account of any other time, nor 
did the other Witneſſes. 

L. C. J. Yes, but they do; they give you a 
particular account from the time of your coming 
thither, which was about Chriſtmas, — ſay the 
latter end of November, or the beginning of Decem- 
ber, they are not poſitive to any particular time, 
but thereabouts, and ſo from that time all along 
till June. F 

Oates. I beg your Lordſhip's pardon, I did not 
hear that he ſaid any ſuch thing. 

L. C. J. If you will, Pll atk him that Queſtion 
again for your Satisfaction. 

Oat-s. It you pleaſe, my Lord. 

L. C. J. Then mind what is ſaid; do you re- 
member that Ou tes was there in March before, and 
in February before? 5 

Mr. Thornton. Ves, I particularly remember in 
March before, he did read a ridiculous Book in the 
Sodality, and he was remarkable in the Houſe by 
twenty ridiculous Paſſages. 

Oates. I do acknowledge I did in March read a 
pleaſant Book, call'd, The Contempt of the Clergy. 

L. C. J. By whoſe order did he read that Book in 
the Sodality ; | 1 
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Mr. Thornton. I do not know whether it was by 
his own Election that he was Reader there, or by 
the Command of the Prefect of the Studies, that has 
the Care of the Students, and appoints them their 
Buſineſs. _ 

Oates. Pray, fny Lord, be pleas'd to aſk him 
how long he was reſident at St. Omers. | 

Mr. Thornton. I was there ſeven Years. | 

L. C. J. You ſaid he was there in June till 
Midſummer Eve. 

Mr. Thornton. Yes, he was ſo. 

Oates. I own that I was there in June, but that 
was after I return'd from England. 

I. C. J. When do you fay he left the College 
firſt ? | | 
Mr. Thornton, He never teft the College from 
the time of his coming thither firſt till Midſum- 
mr Eve, only one time that he was at Watton, and 
that was but a Day or two at moſt, which is not a 

League out of Town. 

L. C. J. Do you remember him there about 
Chriſtmas time? 

Mr. Thornton. Yes, my Lord, very well. 

Z. C. J. When was it he went to Watton ? 

Mr. Thornton. About the latter end of Fanuary, 
as I do remember, and in February above Shrove- 
tide, T remember him particularly to be there. 

I. C. J. Now, Mr. Oates, you ſee he ſpeaks to 
other times beſides April and May, and he brings, 
upon my Word, very notable Circumſtances. 

Oates. He ſays he went to School with me there, 
I think, my Lord? . 
Mr. Thornton. No, I fay he was in the fame Col- 

lege. | | 
| I» C. J. But not in the ſame Claſſis, for it ſeems 
- you were in the Rhetorick Form, and he in the 
Syntax. | 

Mr. Thornton. we Lord,- he went there by rea- 
ſon of his Age, and upon no other account; he 
might have gone elſewhere with us who were of 
” 1255 Form for any great ſtore of Learning he 

L. C. F. You hear him, I ſuppoſe, Mr. Oates, 
he gives no great Commendation of your Scho- 
larſhip. | : 

= That is nothing to this Queſtion ; but 


pray, my Lord, be pleaſed to ask him, whether 


he did not hear of a Conſult of the Jeſuits held here 
in England in April 78? | 

L. C. J. What ſay you, Sir? Did you hear of 
any ſuch Conſult ? | 

Mr. Thornton. Yes, my Lord, I did hear of a 
Triennial Congregation, ſuch as uſed to be held by 
them, but that did not belong to me to enquire in- 
to it. 

Oates. My Lord, I deſire to know of whom he 
did hear it? 

L. C. F. How do you know there was ſuch a 
Conſult, who told you of it? 

Mr. Thornton. J heard of it in the Houſe, and I 
had read that it was the Cuſtom of that Society of 
People, to have ſuch a Meeting once in three 
Years. © 

Mr. At. Gen. Pray for what purpoſe did they ſo 
meet? 

Mr. Thornton. As I have been told, it was to 
ſend a Procurator to Rome, and for their managing 
their other Affairs, which concern'd their Society. 
Mr. Sol. Gen. Have the Jeſuits uſually ſuch a 
' Conſult once in three Years, Sir? | 

Mr. Thornton. I was never preſent at any ſuch. 
Congregation, I was not capable of it. 


L. C. J. But was it uſed to be ſaid ſo? 
Mr. Thornton. Yes, my Lord, I have heard it 


ſaid ſo, and read of it. 


L. C. F. Mr. Oates, will you ask him any more 
Queſtions ? | 

Oates. No, my Lord. : 

L. C. J. Well then, go on, Mr. Attorney, and 
call another Witneſs. | 

Mr. At. Gen. Swear Mr. William Conway, 

[Which was done. 
Mr. Sol. Gen. Mr. Conway, pray will you give 


my Lord and the Jury an account where you were 


in the Year 1677, and in the Year 1678? 


Mr. Conway. I was then at St. Omers, my Lord. 


Mr. Sol. Gen. Do you remember Mr. Oates there 
at any time? 

Mr. Conway, Yes, my Lord, I ds. 

Mr. Sol. Gen. Pray, at what time was he there, 
as you remember ? Es 

Mr. Conway. He came in December before Chriſt- 
mas 1677, and did not go away till Zune 1678. 

Mr. Sol. Gen. What time in June did he go a- 
way ? | 
2 Mr. Conway. About the twentieth of June, I 
ink, : 

Mr. Sol. Gen. Were _ there all that Year ? 

Mr. Conway. Yes, I was there a Scholar in the 
College. 

Mr. Jones. Was he all the time you ſpeak of in 
the College? | 

Mr. Conway. He lay out one Night. 

Mr. Sol. Gen. What time was that? 

Mr. Conway. In Fannary, to the beſt of my re- 
membrance. 

Mr. Sol. Gen. Could he be out of the College any 
time and not be miſsd? 

Mr. Conway. No, my Lord, he could not. 

Mr. Sol. Gen. Did you miſs him at any time? 

Mr. Conway. No, my Lord. 

Mr. Sol. Gen, Was he there in April 1678? 

Mr. Conway, Yes, my Lord, | 

Mr. Sol. Gen. Can you tell any particular Paſſa- 
ges that can make you remember it? 

Mr. Conway, Yes, my Lord, I can. 

Mr. Sol. Gen, Fell my Lord and the Jury how 
you can remember it. | 

Mr. Conway, I remember Mr. Hilſey's Depar- 
ture, which was the 24th of April New Stile, and 


ſoon after Mr: Burnaby came, but I do not know 
the time exactly; I was deſirous to know of Mr. 


Burnaby whether he met Mr. Hilſey upon the way, 
and he told me he did meet him, and the next Day 


I ſaw Mr. Oates and Mr. Burnaby walking together 


very familiarly, and I took particular notice of it 
at that time, Mr. Burnaby being but newly come; 
ſo that I-took him to have known Mr. Burnaby be- 
fore, or elſe I concluded him to be a little impu- 
dent by his intruding into his Company. 


Mr. Sol. Gen. Do you remember him in March 


before? 

Mr. Conway. Yes, Sir. 

Mr. Sol. Gen. What Particulars do you remem- 
ber of his being there then? | 


Mr. Conway. I remember him to be there on the 


T burſday in Mid-Lent, the Scholars in the College 
had a particular Recreation, which they call, Saw- 
ing 7 the Witch, and Mr. Oates was among them, 
and I was one of them that broke a Pan about his 
Head for Recreation, | 

Mr. Sol. Gen. Do you remember the 1ſt of May, 
that there was in your College a Play acted ? 


Mr, 
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Mr. Conway. As for the Play, I remember what 


Part Eſquire Poo! acted in it: but I remember 


not any Particulars that can make me ſo ſure as to 
ſwear that Oates was there? 


Mr. At. Gen. Do you remember any ſcuffling for 
a Place there ? ; 

Mr. Conway. I do not remember it of my own 
Knowledge, I heard of it afterwards, 

Mr. So! Gen. You ſay that you ſaw Mr. Burnaby 
and him walking together the next Day after he 
came ? 

Mr. Conway. Yes, I did ſo, Sir. 

Mr. Sol. Gen. Did Oates uſe to read in the Soda- 
lity ? 
Mr. Conway. My Lord, there was another cho- 
ſen according to the Cuſtom to read, but Mr. Oates 
took the Book, and did read. | 

Mr. Sol. Gen. Did he read conſtantly ? 

Mr. Conway. I did never miſs him any Sunday 
or Holiday all the time. f 

L. C. J. From what time to what time did he 
read? 


Mr. Conway. From a little after Eaſter till he 
went away. | 
Mr. At. Gen. Is it uſually taken notice of in the 
College, when any Perſon who is a Student goes 
away from the College? ED 
Mr. Conway. There is nothing more diſcours'd 
f among the Scholars than that, when it happens 
ny one goes out of the College, 
L. C. J. And pray when did he go away? 
Mr. Conway. In June, about the twentieth, as 
ear as I can remember. 
Mr. Sol. Gen. Did you obſerve him at Dinner 
1ere conſtantly ? 
Mr. Conway. Yes, he fat by himſelf. 
Mr. Sol. Gen. How came that to paſs ? 
Mr. Conway. He fat at a little Table in the Hall 
j himſelf, for he pretended, being a Man in 
ears, he could not diet as the reſt of the young 
tudents did, and therefore obtain*d leave to fit 
lone at a little Table by himſelf, and he fat next to 
he Table of the Fathers, to which all the Students 
vere to make their Reverence before they ſat down. 
L. C. J. He was a very remarkable Man by his 


Mr. Conway. He chang'd his Table once, and 
I took notice that he fat on the other ſide of the 


1 Refectory. 


Mr. Sol. Gen. When was that I pray, ean you 


Mr. Conway. That was a little after Eaſter. 


0 Mr, At. Cen. Will Mr. Oates aſk him any 


Queſtions ? 
” Oates. Pray, my Lord, will you aſk this Gentle- 


man what Religion he is of. 
* Mr. Conway. Iam a Roman Catholick. 
Oates. Pray, aſk him where he lives. 


L. C. J. Where do you live, Sir? 

Mr. Conway, Where now at preſent, my 
L. C. 7. Where do you uſually live? 

Mr. Conway. I am a Flintſhire Man, my Lord. 
> Oates. Pray aſk him what Name he did go by at 
S.. Omers. 

> Mr. Conway. By the Name of William Parry. 

> Oates. Pray aſk him by what Name he gave his 
= Evidence in at the five Jeſuits Trial. | 
I. C. J. Were you a Witneſs at the Trial of the 
5 five Jeſuits ? 

= Mr. Conway. Yes, I was. | 

L. C. J. By what 


for Perjury. 


Lon? 


Name did you give your Evi- 
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Mr. Conway. By the Name of Parry. 

Oat-s. Then I defire the Court o take notice he 
repreſented himielf by a feign'd Nan; > ot 
of Record. | 

Mr. Conway. I went by both Names, my 

L. C. J. Well, make what Advantage you can 
of it by and by. 

Oates. Pray, my Lord, aſk him, if ever he 
heard of any Conſult of the Jeſuits held here in 
England in April 1678. 

Mr. Conway. Yes, I did. 

Oates. Pray, my Lord, aſk him who inform'd 
him of that Conſult. 

Mr. Conway. I heard it among the reſt of the 
Scholars, and ſeeing ſome of the Fathers go over to 
it, I was told ſo. 

Mr. At. Gen. Is it an uſual thing for them to 
have ſuch Meetings ? 

Mr. Conway. They have a Congregation ordina- 
rily once in three Years. 

Mr. Sol. Gen. Does it go by the Name of a Con- 
ſult, or what Name has it ? 

Mr. Conway. Some call it a Congregation, and 
ſome a Conſult. 

Mr. Sol. Gen. What is the end of ſuch Meeting, 
as you have heard? 

Mr. Conway. They ſay it was to chuſe a Procu- 
rator to ſend to Rome, and give an account of the 
Province. 

Oates. My Lord, I would aſk him another 
Queſtion, whether he is to have any Reward for 
giving this Evidence here. 

Mr. Conwpy. No, not that I know of, but what 
I expect from Almighty God. 

Oates. Pray aſk him how long he liv'd at St. 
Omers. 

Mr. Conway. Five Years. g 

Oates. My Lord, I have done with him. 

Mr. Sol. Gen. Then call Mr. Haggerſtone, and 
ſwear him. [Which was done. 
Mr. At. Gen. Mr. Haggerſtone, pray will you ac- 
quaint my Lord and the Jury, were you at St. Omers 
in the Year 1678, with Mr. Oates ? 

Mr. Haggerſtone. Yes, I was, my Lord, I had 
the Honour to be of the ſame Bench with the 
Doctor of Salamanca. 

L. C. J. You mean you were of the ſame Claſs 
with him. | 
A Haggerſtone. Yes, my Lord, of the ſame 

aſs. 

I. C. J. In what Year was it? 

Mr. Haggerſtone. In the Year 1678. : 

Mr. At. Gen. In what Form were you? 

Mr. Haggerſtone. In the ſame Bench with Dr, 
Oates, in the Rhetorick Form. 

Mr. At. Gen. Do you remember Mr. Oates in 
April 1678. 

Mr. Haggerſtone. Yes. 

Mr. At. Gen. Whattime? ; 

Mr. Haggerſtone. He ſpoke unto me on the 25th 
of April. 

Mr. At. Gen. What Stile do you mean ? 

Mr. Haggerſtone. New Stile, Sir; to avoid Con- 
fuſion, I Peak of the Stile of the Place where I 
was ; he aſk*d me concerning our School-fellow 
Mr. Hilley who was then gone from the College, 
whether I had heard any thing from him ſince he 
went away, and he ſpoke of an Indiſpoſition he had, 
for which he preſcrib'd him a Medicine o Poppy» 
and he thought it would do his Buſineſs effectually. 

L. C. J. Who faid ſo? 


= 


of it. 
Mr. At. Gen. Can you remember by any par- 
ticular Token he was there in April or May? 


= 132. The Trial of Titus Oates D. D. Paſchæ I Jac. II. 


Mr. Haggerſtone. The Doctor of Salamanca; he 
was call'd Sampſon Lucy in the College: and like- 
wiſe he forbid him to chew Tobacco, which he uſed 
to do very much ; he was call'd Titus Ambroſius, 
he had twenty Names. : 

Mr. At. Gen. Was he there all April, Sir? 

Mr. Haggerſtone. Yes, he was, Sir. 

Mr. At. Gen. Did you know him in March be- 


fore? | 
Mr. Haggerſtone. Yes, he was there all March 


before. | 
Mr. At. Gen. Was he there in February ? 
Mr. Haggerſtone. Yes, as near as I can remem- 
ber, he was abſent but one Day, and then he went 


to Watton in February, or elſe in January. ; 
L. C. J. Do you remember when he came thi- 


ther firſt? | 


Mr. Haggerſtone. Yes, my Lord, he came in 
December near Chriſtmas, as I remember. 

L. C. J. Was it about that time, upon your Oath? 

Mr. Hagger/tone. ] ſpeak it upon my Oath, it 


was. | 

L. C. J. When did he go away? 

Mr. Haggerſtone. About the latter end of June. 

L. C. J. Was he abſent any time between De- 
cember and une? 

Mr. Haggerſtone. I do not remember that he was 
abſent, ſave only in Jamary or February, and that 
was not for above a Night, when he went to 
Watton. | | 

L. C. J. Might not he be abſent, and you not 
mind it, or know it? | 

Mr. Hagzer/tone. Sure if he had been abſent, we 


could not but have known it. 


L. C. J. How ſo, pray you? 
Mr, Haggefſtone. It any goes away, *tis ſo pub- 
lick, that it cannot be without notice being taken 


- 


Mr. Haggerſtone. He ſpoke to me on the 29th 
of April New Stile, and told me, that there was a 
Craving Erg/i/þhman had been there to beg an Alms, 
and there was a Collection made for him among 
the Scholars, but he ſaid he would give him no- 


thing, for he told me he had been cheated by ſuch 


an one of ſome Pieces of Eight in Spain ; this I 
remember was the 28th or 29th of April New 
Stile. I ſaw him there the 1ſt of May; upon the 
2d of May there was an Action of the Scholars, and 
he was preſent at it; the 5th of May I was at School 
with him, when Mr. Pool went away for England, 
and I heard him about that time preach a plea- 
ſant Sermon, for he would undertake ſometimes 
to preach, and he ſaid in it, That the late King 
Charles II. halted betwixt two Opinions, and a 
Stream of Popery went between his Legs. 

L. C. J. Was this in May? Ns 

Mr. Haggerſton?, Yes, juſt after Mr. Pool went 
away for England, and he had ſome pretty Refle- 
= in his Sermon about Toby's Dog wagging his 

all, 

L. C. J. Well, do you ask this Witneſs any 
Queſtion, Mr, Oates ? | 

Oates, Pray be pleaſed to ask him, my Lord, 
what Religion he is of? 

Mr. Haggerſtone. Tam a Papiſt, my Lord, I am 
not aſham'd of it, 3 | 

Oates, Pray, my Lord, ask where he lives? 

Mr, Haggerſtone. At London, 

Oates, Pray ask him what Countryman he is? 


Mr. Haggerſtone. Iam a Northumberland-man ; 
my Father 1s Sir Thomas Haggerſtone, a Man bet- 
ter known than your Father, Dr, Oates, 

I. C. J. Nay, nay, do not be in a Paſſion, Man, 

Oates, Pray ask him how long I was with him ar 
St. Omers. | 

Mr. Haggerſtone. For half a Year at leaſt, 

Oates. My Lord, I deſire to know how long he 


ſtaid there himſelf? _ 
Mr, Haggerſtone. I ſtudied my whole Courſe of 


Humanity there. 
L. C. J. How long were you there in all? 


Mr. Haggerſtone. Seven Years, 
Oates. Pray, my Lord, ask him, whether he 


| knows of any Conſult held, or to be held here in 


in England in April 1678 ? 


Mr. Haggerſtone. Yes, my Lord, I ſaw two of 


the Fathers go from St. Omers to the Congrega- 


tion, and was there at their Return; but all that 


time I frequented Dr, Oates's Company, and he re- 


mained in the College. 
Oates. Pray, who were theſe two Fathers ? 


Mr, Haggerſtone. Mr, Williams and Mr. Marſh ; 


and when they return'd, Oates asked me about it, 
whether they had been at the Conſult, and I told 
him there was ſuch a thing, but he never knew it 
till afterwards ; but this I am ſure of, he was never 
miſſing all the while, I fat on the ſame Bench with 
him. | 

Oates, Pray, my Lord, ask him what Name he 
went by at S;, Omers, 

Mr. Haggerſtone. I went by the Name of Harry 
Howard, my Mother was a Howard, Doctor. 

Oates. Pray ask him, whether he came into Eng- 
lard when he went away from thence ? 

Mr, Haggerſtone. No, I went and ſtudied my 
Philoſophy at Doway, | 

Oates, I deſire to ask him one Queſtion more. 


Mr, Haggerſtone. Twenty, if you pleaſe, Do- 


Etor, 

Oates, I deſire to know of him the occaſion of 
Mr. Hilſſey's coming away? | 

Mr. Hagger/tone, I do know it, but truly I can- 
not tel] whether it be fit for me to ſpeak of it ; it was 
upon ſome unhandſome account, but I muſt not 
blemiſh any Gentleman, I think. 

Oates, My Lord, I will ask him one Queſtion 
mere, whether ever he was admitted into the So- 
ciety * 

L. C. J. I will not ask him that Queſtion ; how 
often have I told you no ſuch Queſtions are to be 
ask'd? Muſt I make him liable to Penalty? No, 
ask Queſtions thar are fair, and you have a 
fair Anſwer, RY 

Oates, My Lord, I have done then with him. 

Mr, Sol. Gen. Then ſwear Mr, Robert Beeſton, 

| [Which was done, 
Mr. At. Gen, Pray, Sir, were you at St, Omers 
in the Year 77 and 78 ? = 
Mr. Beeſton, Yes, my Lord, I was, 


Mr, Al. Gen, Did you ſee Mr. Oates there then? 


Do you know him ? 

Mr. Beeſton. Yes, I know him very well, I did 
ſee him there, 

Mr. At. Gen. What Months did you ſee him 
there ? | 

Mr. Beeſton. He came there in December, the 
beginning as I remember, and he ſtaid there to 
June the latter end. 

Mr, A.. Gen, What Year was that in? 
Mr. Becton, He came in 77, and went away 
in 78, Mr. 
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Mr. At, Gen. Did you obſerve him to be there in 
toril and May 7 * * 
4 Mr. 7 or — The latter end of April, and the 
beginning of May, I did, ; | 

Mr. Al. Gen, Tell the Court particularly how 
you remember It, 

Mr. Beeſton, My Lord, I ſaw him the firſt of 
May at St. Omers, where he played at Nine-pins, 
and I laid a Wager upon the ſame ſide that he did, 
and loſt my Money as well as he. 

L. C. J. Do you remember any other time? 

Mr. Beeſton. I ſaw him the 2d of May, by the 


ſame token that I met him in the College that Day, 


when our School exhibited an Action in the Hall, 
and I met him after Supper; now in this Action 
I had both acted and ſung, and they came and con- 
gratulated me for my ſinging. Mr. Oates faid, If I 
had paid for learning to ſing, I had been baſely 
cheared : and then in the Morning I was choſen 
Reader in the Sodality, the 25th of April, or there- 
abouts, for a Fortnight, and Mr, Oates by his own 
Submiſſion was admitted to read, only with this 
Condition, that if ever he were wanting, I was to 
read again: but this I ſay, I never ſupplied the 
Place; therefore I am ſure he did continue there 
all the while, and if he had been out, I muſt have 
been called upon to read, 

L. C. J. Were you in the College all the time 
he was there? 

Mr. Beeſton. Yes, my Lord, I was, 

J. C. J. Did you mils him at any time? 

Mr. Beeſton. No, I never miſs'd him, 

J. C. J. Are you ſure he was not away all that 
time ? 

Mr. Beefton, I am ſure, as much as a Man can 
be certain of one that is of the ſame Family with 
himſelf ; nay, I am as ſure of it, as that I was there 


my ſelf, 


J. C. J. Can you ſpeak any thing particularly 
of his reading? | | 

Mr. Beeſton. My Lord, I was to have read, if 
he was abſent ; but I was never called upon to read, 


and therefore I may well conclude he was there all 


the while. 

L. C. J. He gives a material Evidence. | 

Mr. Sol. Gen. Was Mr. Oates ſuch a remarkable 
Man that he muſt be miſs'd? 

Mr. Beeſton. He was very particular, both for 
Age, and that he had a particular Table to eat at. 

Mr. Sol. Gen. Can you remember any thing 
elſe ? | 

Mr. Beeſton. T remember too, that when Mr. 
Burnaby came firſt, he was often with him ; the 2d, 
3d, and 4th of May, I ſaw him there with Mr. 
Burnaby, and] took particular notice of the Friend- 
ſhip between them, which I thought Frange be- 
tween Perſons that I ſuppoſed never ſaw one an- 
other before. 

L. C. J. Have you any Queſtions to ask this 
Man, Mr. Oates? 

Oates. My Lord, I deſire to ask this Gentleman 
what Religion he is of? 

Mr. Beeſton. Jam a Roman Catholick. 

Oates. Pray, my Lord, be pleaſed to ask him, 
when he went to St. Omers, and when he came 
away from thence, and how long he was reſident 
there ? 

Mr. Bee/ton. 1 know not exactly what Year it 
was I came, but ſtaid the greateſt Part of ſeven 
Years there. 

Oates. Pray, my Lord, ask him, what Jeſuits 
"NY, fr * 8 Omers to the Conſult of April 78 ? 
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Mr. Beeſton. There was ſome that paſs'd by, I 
did not take much notice of them. 

Oates. Pray, my Lord, ask him, who it was in- 
formed him of that Conſult ? 

Mr. Beeſton. I do not know who particularly, I 
only heard of ſuch a Rumour, 

Mr. At. Gen. Was it an extraordinary thing ? 

Mr. Beeſton. No, it was but an ordinary thing, 
as they uſed to have once in three Years. - 

Oates. You ſay you ſaw me every Day there? 

L. C. J. He ſays he believes he might, becauſe 
you were Reader in his ſtead ; and if you had been 
abſent, he muſt have been called upon to read, 
which he was not, he ſays. 

Oates. Very well, my Lord, I deſire you would 
ask him, whether he does not remember ſuch a 
thing as an Eight-day's Exerciſe, wherein thoſe 
that perform the Exerciſe, are ſeparated from all 
Company during that time. 

Mr. Becſton. Yes, my Lord, I do remember 
that he was once in that Eight-day's Exerciſe, and 
during the Eight Days I ſaw him walk in the Gar- 


den ſeveral times. 


Oates, Pray, my Lord, ask him, if he were an 
Evidence at the Trial of the five Jeſuits, or Lang- 
ore, and whether he gave this Evidence long 
ago * | 

Mr. Beeſton. No, I did not, I was not there. 

Oates. Pray, my Lord, ask him what Reward 
he 1s to have ? 

L. C. J. Are you to have any Reward for your 
Teſtimony, Mr, Beeſton ? 

Mr. Beeſton. No, my Lord. 

Oates, My Lord, I deſire to know of him, how 
he comes to be pick'd out among the reſt of the 
Students there, to come here, and be an Evidence 
in this Cauſe ? 

Mr. Beefton. My Lord, I was ſubpœna'd by his 
Majeſty, if I knew any thing of this Matter, that 
I ſhould come here and teſtify my Knowledge, 

Oates, Pray, by what Name did he go at 
St, Omers ? | | 

Mr. Beeſton. By the Name of Beeſton, as I do 
noWw, 

Oates. And is that his own Name ? 

Mr. Beeſton, Yes, my Lord. 

L. C. J. Pray go on, Mr. Attorney. 

Mr. A.. Gen, Swear Clement Smith, | 

[Which was done, 

Mr. Sol. Gen. Pray, Sir, were you at St. Omers 
in the Year 77 and 78? 

Mr. Smith. Yes, I was. 

Mr. Sol. Gen. Do you remember Mr. Oates there 
at that time ? 

Mr. Smith. Yes, I was in the ſame Claſs with him. 

Mr. At. Gen. Pray when came he thither, and 
how long did he ſtay there? 

Mr. Smith. He came a little before Chriſtmas, 
and ſtaid till June. 

Mr. At. Gen. Was he not abſent at any time all 
that while? 

Mr, Smith. No, he was not, except one Day. 

Mr. At. Gen. Do you remember Watton's Buſi- 


_ neſs, his going thither in January? 


Mr. Smith, He told me of it, and that he de- 
ſign'd to ask the Rector leave to go. 
L. C. J. Was he abſent any other time till June? 
Mr. Smith. No, my Lord, for I will tell you, 
I every Day dined with him, eat a Collation with 
him in the Afternoon, and breakfaſted and ſupp'din 
the ſame Refectory, during all that time, except 
when he or I was in the Infirmary. 
D L. C. J. 
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L. C. 7. When ever he was abſent, he was in 
the Infirmary, was her? 
Mir. Smith. Yes, my Lord. : 
I. C. J. Did not he miſs his Breakfaſt any time 
all that while ? | | 
Mr. Smith. If he dia, we uſed to enquire after 
him. | : 
y Mr. At. Gen. Pray when were you in the Infir- 
mary ? 5 ; 

Mr. Smith. The 2 1ſt of April New Stile, I fell 
fick, and I remain'd ſick till May the 7th, and 
was in the Infirmary, and then he viſited me almoſt 
daily, or every other Day in the Infirmary 3 and 
on the 2d of May I ſaw him and one Mr. Burnaby 
together, and on the Day Mr. Poo! departed, which 
I take to be the 5th of May, Mr. Oates came to 
me as ſoon as he was gone out of the Houſe, and 
told me of it; and he did the ſame too that Day 


that Mr. Hilſey went away, which was the 24th of 


April New Stile. Es ; 
Mr. Al. Gen. Was not he ir. the Infirmary him- 


ſelf ? : 
1nto 


Mr. Sfiirh_Yes, during this time he came 
the Infirmary, nd was ſick there. 1 
6 1. When was that? 


Mr. Smith. A Day or two after Mr. Hilſſey went 
away, and continued there two or three Days, and 
I remember it particularly by this Circumſtance, 
that he propoſed a 8 to the Phyſician about 
himſelf in Latin, and ſpoke a Soleciſm, which was 
this, he ſaid, Si placet Dominatio veſtra. 

Oates. Who did fay fo? 

L. C. J. You did, he ſays, ſpeak that falſe La- 
tin to the Doctor. 

Oates. That's falſe Latin indeed! | 

L. C. J. We know that, but it ſeems it was 
your Latin. 

Mr. At. Gen. When came he away from &.. 
Omers ? 

Mr. Smilh. About the 2oth of June; ſomething 
after the 2oth of June, as I remember. 

L. C. J. Are you ſure he was not out of the 
College ſo long as to make a Journey to London, 
and back again ? 

Mr. Smith. No, I am ſure he could not' without 
being miſs'd; and going to School with him, and 
eating Dinner and Supper with him conſtantly al- 
ways at the ſame place, I muſt needs know if he 
had gone. 

Oates. When wentI away from $7. Omers, does he 
ſay ? 
| Mr. Smith. After the 20th of June 78. 

L. C. J. He is your old Acquaintance and School- 
fellow, Mr. Oates; you viſited him when he was 
ſick. 

Oates. What Religion is this Gentleman of, my 
Lord, I would know ? 

Mr. Smith. Tam a Roman Catholick. 

Oates. I deſire your Lordſhip to ask him how 
long he liv*d at S. Omers ? 

Mr. Smith. Above ſix Years. 

Oates. Pray ask him, when he came away ? 

Mr. Smith. A little after Dr. Oates came away. 

Oates. Did he come directly for England? 

Mr. Smith. No, I did not. 

Oates. Whither did he go then? 

Mr. Smith. I went about a little 

Oates. Where, my Lord? | 
| Mr. Smith. I went about to take ſome Turns in 

the Low-Countries ; I went to atten, and up and 
down. | 

Oates. He is a Jeſuit, my Lord, and that the 
World knows, and muſt know. 
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L. C. J. I know nothing of it, I do aſſure you. 

Oates. Pray, my Lord, be pleaſed to ask him, 
whether he did not hear of a Contult of J-luits in 
April 78, and what Jeſuits went from Si. Omersto 
it? 

Mr. Smith. I heard it as a Rumour in the Col- 
lege, that there was to be a Congregation at that 
time, but I know not where particularly it was to 
be kept; but I know that then there paſs'ꝗ by &. 
Omers two Fathers, Mr. Marſb, and Mr, Williams. 
Oates. What were they ? 

Mr. Smith. Jeſuits. 

L. C. F. He told you they were Fathers. 

Mr. At. Gen. Pray, was it an extraordinary, or 
an ordinary Meeting that ? 

Mr. Smith. They uſed to ſay in the College, 
that it was an ordinary thing to have ſuch a Con- 
gregation every three Years. 

Mr. Sol. Gen. Pray, ſwear Mr. Edward Price. 

[Which was done. 

Mr. At. Gen. Pray, Mr. Price, will you give my 
Lord and the Gentlemen of the Jury an account, 
whether you were at S/. Omers in the Year 77, and 

8. | 
: Mr. Price. I was there both theſe Years. 
Mr. At. Gen. Do you remember Mr. Oates 
there ? 

Mr. Price. Yes, my Lord, I do. 

Mr. At. Gen. When did he come, 
he go away ? | 

Mr. Price. He came there about December 77, 
and he continued there till June 78. 

Mr. At. Gen. Was he abſent from St. Omers at 
r all that while? 

r. Price. Never, that I know of, but one 
Night at J/atton, when he came back the following 
Day, and that was in January. 

Mr. At. Gen. Do you remember particularly that 
he was there in Apriland May 78 ? | 

Mr. Price. I remember Mr. Hilſley, according 
to the foreign Stile, left St. Omers upon the 24th of 
April 78. ] was told the following Day that Mr. 
Oates went into the Infirmary, which was Monday 
the 25th, and ſtaid there a Day or two, and upon 
Wedneſday the 27th T ſaw him going to Maſs 
then upon the Sunday following, which was the 1ſt 
of May New Stile, came Mr. Burnaby to St. Omers, 
and I ſaw him in Oates's Company that Day, and 1 
ſaw him on Monday again the 2d of Ma" in his 
Company; I ſaw him the 3d of May at the Table, 
which] particularly remember, becauſe it was the 
Feaſt of the Invention of. the Holy Croſs: The 4th 
of May I have no Circumſtance to remember him 
by; bur the gth of May I ſaw him take his leave 
of Mr. Poo!, and I likewiſe ſaw him the 1oth or 
11th of May at another of our Actions, wherein 
Mr. Watſon had a Quarrel with him, and beat him. 
I ſhould have miſs'd him above any other Man, be- 
cauſe he was ſo noteda Man. | 

Mr. At. Gen, What was he noted for? For any 
thing ele but his diſtinct Place in the RefeCtory ? 

Mr, Price, Yes, he was very abſurd, and always 
quarrelling with the Students there, | 

L. C. J. Do you remember him read in the So- 
dality? | 

Mr. Price, I was not of that Bench that he was 


and when did 


of, 


Oates. My Lord, I deſire to know what this Gen- 
tlemar's Religion is? 
Z. C. 7. What Religion are you of, Sir? 
Mr. Price, If your Lordſhip pleaſe to know, I 
ama Naman Catholick. | 
1 Oates. 
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Lord, I deſire to ask him, when he 
* Omers, and when he came away? 
Mr. Price. I was ſix Years at St. Omers ; I was 
there a twelve-month before Mr. Oates came thi- 
ther, and came from thence about three Years 


_—_— Did you come directly to England when 


ou came away ? 


Mr. Price. My Lord, I went to Liege to ſtudy 


' Philoſophy, and I live now with my Father at 


home. 


Oates, My Lord, I defire to ask him, whether 


he did not hear ofa Conſult to be held in April 78 ? 


Mr. Price, I did hear there was a Congregation 
which was their uſual Triennial Meeting, and par- 
ticularly 1 remember about that time there came 
Mr. Milliams, and Mr. Marſh, and it was reported 
that they were going to the Congregation, 

Oates, I deſire to ask him, if he was nota Wit- 
neſs at the Trial of the five Jeſuits, or at the Trial 
of Langhorn? 

Mr. Price, No, I was not. | 

Oates, Pray, what Name did he go by at &.. 
Omers ? | 3 

Mr. Price. By my own Name, which is Edward 

ice. 

IC Sol. Gen, Then ſwear the next, that is, Mr. 
James Doddington. f 

Mr. At. Gen. Pray, Sir, were you at Sr. Omers 
in the Year 77, and 78? 

Mr. Doddington. Yes, Sir, I was. 

Mr. At. Gen. Did you know that Gentleman Mr. 
Oates there ? 

Mr. Doddington. I know him very well. 

Mr. At. Gen. What time did he come to St. 
Omers, and how long did he ſtay there ? | 

Mr. Doddington. He came about Chriſtmas, and 
ſtaid about the latter end of June. 


Mr. At. Gen. How do you remember he ſtaid 


there ſo long, what Circumſtances have you to 
make you remember it? 

Mr. Doddington. In general his Converſation and 
Canting Stories after Dinner and Supper, and Times 
of Recreation, made him fo remarkable, that no 


body could nuſs him all the time he was there. 


Mr. At. Gen. Did you obſerve him to be in the 
Hall, or at the Exerciſes ? 

Mr. Doddington. Yes, I ſaw him ſeveral times, 

Mr. Sol. Gen. Do you remember the time Mr, 
Hilſſey went away? ; ' 

Mr, Doddington. Yes, it was a little after Eaſter, 


and I do remember that two or three Days after I 


went into the Infirmary, and ſaw Mr, Oates there, 
and had Diſcourſes with him, | 

Mr. At. Gen, Do you remember Mr. Burnaby's 
coming to St. Omers, and when was it? 

Mr, Doddington. Yes, the iſt of May Mr, Bur- 
naby came to òt. Omers, and the next Day I ſaw 
Oates with him, and for ten or twelve Days ſucceſ- 
ſively they were in one another's Company; and 
then of a tudden the Correſpondence broke off, but 
I know not upon what account. 

WP... C. J. Was he Reader there, as you remem- 
ri 

Mr. Doddington. I do remember he did read in 
the $ odality, 

J. C. J. When was that? 

FY a Doddington. I remember he read at Shrove- 
ide. 
Oates. Did you hear me read there? 

Mr. Doddington. Yes, that I did, Sir. 


Oates, Were you of the Sodality ? 
Vor. IV. 
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Mr. Doddingion. Yes, I was, Sir. 

Mr. At. Gen. Do you remember the time he 
came away from St. Omers ? 

- — Doddington. It was about Mid/ummer, my 
ord. 

Mr. At. Gen. Were you out of the College your 
ſelf at any time when he was there? . 

Mr. Doddington. No, I was not. 

L. C. J. Come, Iwill ask you a plain Queſtion ; 
Was he ſo long at any time — the College as 
to come to London and ſtay here two or three Days, 
and come back again? 

Mr. Doddington. My Lord, he was ſo remarka- 
ble by his Stories and ridiculous Actions, and fall- 
ing out with every one of the College, that if he 
had been abſent, we muſt needs have miſſed him. 

TL. C. 7. Did you miſs him at any time ? 

Mr. Doddington. My Lord, I never miſs'd him 
but one Day. 

L6H When was that? | 

Mr. Doddington. They ſaid he was gone to Wat- 
ton. 

L. C. F. What time was that? 

Mr. Doddington. In January, about fix Weeks 
after he came firſt, 

Oates. Pray, my Lord, ask him what Religion 
he 1s of ? 

Mr. Doddington. Tama Roman Catholick. 

Oates. And a Scholar of Sr. Omers. 

L. C. J. Make your Remarks by and by. 

Oates. Pray, my Lord, ask him what Name he 
went by at St. Omers ? 

Way Doddington. By the Name of Hollis, my 
rd. 

Oates. Pray, my Lord, ask him how long he 
was reſident there ? 

Mr. Doddington. Near upon five Years. 

Oates. Pray, my Lord, ask him the occaſion of 
his coming over at firſt ? | 

Mr. Doddington. Thad Buſineſs in England, and I 
had a mind to fee my Friends. 

Oates. Pray, my Lord, ask him, whether he 
did not pretend at the five Jeſuits Trial, that he 
came over upon the King's Proclamation, to call 
home thoſe that were in the Seminaries ? 

* J. Were you at the Trial of the five Je- 
ſuits ? 

Mr. Doddington. Yes, I was; but if I came over 
upon the King's Proclamation, what hurt is there 
in that? | 

L. C. J. None at all, as I know of. 

Oates. Pray, my Lord, ask him, whether he 
did return again to St. Omers, or no? 

Mr. Doddington. My Lord, I paſs'd by St. Omer 
once, but I never ſtaid a Day in the College 
ſince. 

Oates. Pray, my Lord, be pleaſed to ask him, 
whether he ever heard of a Conſult of the Jeſuits 
in April 78? | | 

Mr. Doddington. I did hear of a Congregation. 
. Call it a Conſult or a Congregation, it is 

one. 

L. C. 7. He ſays he did hear of it. 

Oates. Ask him by whom he did hear of it? 

Mr. Doddington. I ſaw the Provincial when he 
came back from England. 

Oates. Who was that Provincial, what was his 
Name? 

Mr. Doddington. Mr. Whitebread. 

Oates. Was not Mr. Whitebread reſident ſame 
time at St. Omers ? a 

Mr, Deddington. Yes a while he was. | 

5 D 2 Oates. 


Oates. Pray, was not that Houſe under his Go- 
vernment ? 

Mr. Doddingion. My Lord, I can give no account 
of that, bur it is generally under the Government 
of the Rector of St. Omers. 

Mr. Hanſeys. Pray, Sir, give me leave to ask 
you one Queſtion: Mr. Oates ſpeaks of Mr. I/ bite 
bread ; pray, how did Mr. Whitebread ule Oates, 
when he came back from England ? 


Mr. Doddington. I heard lay, he did check him 


very ſeverely tor his many Miſcarriages. 

I. C. J. He heard it, he ſays, but he does not 
know it of his own Knowledge; that is no Evi- 
dence. | 
Mr. Sol. Gen. Pray ſwear Mr, William Gerrard. 

| [Which was done. 
Mr. At. Cen. Were you at St, Omers, Mr. Ger- 
rard, in the Years 77 and 78 ? | 

Mr. Gerrard. Yes, I was. 

Mr. At. Gen. Did you know Mr. Oates there? 

Mr. Gerrard. Where is he, Sir ? 

Mr. At. Gen. There he is in that Corner, do you 


know him? 


Mr. Gerrard. Yes. | 
Mr. At. Gen. When came he to St. Omers? 

Mr. Gerrard. He came to S-. Omers in the 
Year of our Lord 77, and he went away in June 
ry | | 

. Mr. At. Gen. Was he there all the time? 

Mr. Gerrard. I never remember to have miſs'd 
him, but only once when he went to Watton for 
a Night. | | | 

Mr. At. Gen. By what Tokens do you remember 
him at any time there in April or May? 

Mr. Gerrard. The 2d of May we had a Play, 
and he was there then, and I remember the 26th of 
May he was confirmed, and ſo was I, it being St. 
Auguſtin's — and in the Refectory he had a Ta- 
ble by himſelf, and J uſed always at Meal - times to 


| pals by that Table and make a Bow to the Fathers 


above before I ſat down at Table; and I do not re- 
member that ever he was abſent, and if he had, I 


' ſhould ſurely have miſs'd him. 


L. C. J. When was St. Auguſtin's Day, that 


youſay you and he were confirm'd ? 


Mr. Gerrard. It was the 26th of May. 

Mr. At. Gen. Do you remember him in April 
there? | 

Mr. Gerrard. I cannot tell any particular Cir- 
cumſtance in April, but I do not remember to have 
miſs'd him at all in April. ; 

Mr. Sol. Gen. But you ſaw him there the 2d of 
May, you lay ? | 

Mr. Gerrard. Yes, I did ſo, and the 26th of 
May. | 
Oates. The 26th of May Old Stile I was there, 
my Lord. - | 
6 1 C. J. Ay, but he ſays the 26th of May New 

tile. 1 
Oates. I was not there then, my Lord. 

J. C. J. He ſwears you were. 

Mr. Sol. Gen. Pray, between the 2d and 27th of 
Ma) ew Stile was he abſent from St. Omers at any 
dime: 

Mr. Gerrard. I never remember to have miſg'd 
him at all in that time. 

Mr. At. Gen. Do you remember Mr. Pool's and 
Mr. Hilſley's going away? 


Mr. Gerrard. I do remember Mr. Hilſty's and 
Mr. Pool's going away, but I cannot ſpeak particu- 


larly and exactly what time that was. 


T. C. J. Is it uſual to have Scholars go away 


without being miſs'd ? 


20 132. The Trial of Titus Oates D. D. Paſche Lac. II. 


Mr. Gerrard. No, my Lord, and he had a parti- 


cular Place by himſelf. 


Oates. Pray, ask him, my Lord, how he came 
to know that I went away in June? 

Mr. Gerrard. We miſs'd him in his Place then, 
and ?twas diſcours'd of all over the Town, that 
when the Provincial came he was to be diſmiſs*d. 

Oates. I deſire to know what Religion this Gen- 
tleman 1s of ? | 

Mr. Gerrard. My Lord I am a Roman Catho- 
lick. 

Oates. Pray, my Lord ask him what Name he 
went by at Sz. Omers? 

Mr. Gerrard. By the Name of William Clovel. 

Oates. Pray, my Lord, aſk him, when he went 
to St. Omers, and how long he was reſident there? 

Mr. Gerrard. I came there about two Years before 
he came, and was there about two Years after he 
went away. 

Oates. 3 my Lord, aſk him, whether he 
came directly for England when he left St. Omers ? 

Mr. Gerrard. No, my Lord, I was four Years 
in Low Germany and France, and came into Eng- 
land the laſt Year. 1 

Oates. Pray, Sir, were you a Witneſs at the five 
Jeſuits Trial, or at Langhorn's Trial? 

Mr. Gerrard. No, I was not; I came but laſt 
Year to England, I tell you. | 

Oates. Pray, my Lord, aſk this Gentleman, whe- 
ther he did not know or hear of a Conſult of Jeſuits, 
that was to be in April 78, and from whom he heard 
it? 

Mr. Gerrard. My Lord, I know it is the Cuſtom 
of the Fathers of that Order to have a Congrega- 
tion once in three Years, about the Affairs of their 
Society, but then no Perſon is admitted to be one 
of that Congregation, but them that have been 
eighteen Years Jeſuits; and he not having been ſo 
much as a Novice, I know not how, if he had been 
here, he could have been preſent at it. 

L. C. J. He ſays, that there uſed to be a trien- 
nial Congregation for the Buſineſs of the Society, 
but you could not be preſent at it, becauſe you 
had not been eighteen Years a Jeſuit. 

Mr. Gerrard. Ann. decimo octavo currente, is the 
Word of the Rule. 

Oates. Pray, my Lord, ask him this Queſtion, 
how he knows that to be the Rule? 

| Mr. Gerrard. Lou or any Man may read them in 
their Books. 

L. C. J. It ſeems he has read them, and he ſays, 
you mult paſs through eighteen Years before you 
be admitted of the Congregation ; and he believes 
you were not there, for you were not capable of ſo 


muchas a Noviceſhip. 


Oates. I deſire your Lordſhip to aſk him, whe- 
ther or no he heard me read in the Sodality ? 

Mr. Gerrard. Yes, I did. 

Oates. Were you of the Sodality ? 

Mr. Gerrard. Yes, I was. 

Oates. Pray, my Lord, aſk him, what Oaths are 
_ taken before they be admitted into the Soda- 

ity * | 

L. C. F. No, by no means, I will not do it. 

Oates. Why, my Lord, may not I ask it, to 
ſhew what kind of Men theſe are ? 

L. C. J. No, indeed, it is but the ſame Queſtion 
again, that I told you before is not to be aſked, for 
it may make him liable to a Penalty; if you come 
to be a Witneſs, no man ſhould aſk you a Queſtion 
that might make you obnoxious to a Penalty, no 
more mult you aſk them any ſuch Queſtions, A 
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Oates. I have done with him, my Lord. 


Mr. Sl. Gen. Where is my Lord Gerrard of 


ley ? ; 
3 Gerrard. Here I am, Sir. 


Mr. At. Gen. Pray, my Lord, do you remem- 
ber Mr. Oates at St. Omers in the Year 77, and 78 ? 

Lord Gerrard. He was diſguiſed in another Ha- 
bit. and another colour'd Perriwig, the Hair was 
blacker than that he has on now; but I remember 


his Face very well, and know him again by the 


Tone of his Voice, which was very remarkable; 
but I never remember that he was abſent from St. O- 
mers after he came thither. Iremember his coming 
exactly, which was about Chriſtmas ; nor did I ever 
hear that he was abſent till June 78, New Stile, 
en he went away. 
* Sol. Gen. Do you remember, my Lord, when 
Mr. Burnaby came ? 

Lord Gerrard. I do remember Mr. Burnaby's 
coming, but what time it was, I cannot exactly tell. 

L. C. J. Is my Lord Gerrard ſworn? 

Mr. Sol. Gen. I think fo. 

Lord Gerrard. No, my Lord, I am not ſworn. 

L. C. J. You muſt be ſworn, my Lord. [hich 

| was done. 
Now if you be pleaſed to ask my Lord any Que- 
{tions, do. 

Mr. At. Gen. My Lord, we deſire to know of 
my Lord Gerrard of Bromley, whether he knew 
Mr. Oates at St. Omers ? 

Lord Gerrard. My Lord, I remember he came 
in 77, as take it, it was the beginning of Decem- 
ber; and never heard he was abſent or miſs'd till 
June 78. I remember particularly upon the 25th 
of March, there was a new Lector to be Reader of 
the Sodality ; and Mr. Oates deſiring it, he was ap- 

inted to read. I was there my ſelf, and I never 
miſſed him ; I heard him read, that I do remem- 
ber, ſeveral Sundays and Holidays, and never knew 
him abſent any one : however, for five or ſix Weeks 
he was conſtant at Reading ; and I can the better 
remember.it, becauſe he had a particular Cant in 
his Tone, which all Men may know, who ever con- 
verſed with him. | 

Mr. Sol. Gen. If Oates pleaſe to aſk my Lord 


Gerrard any Queſtions, he may. 


Lord Gerrard. Pray, my Lord let me ſpeak a 
Word or two more. 

I. C. J. Ay, my Lord, pray go on. 

Lord Gerrard. I remember I heard Mr. Oates was 
at the Confirmation, which was upon St. Auſtin's 
Day; there was a Confirmation by a Catholick Bi- 
ſhop, about the 26th of May New Stile, I remem- 
ber I heard Mr. Oates was there, and the Biſhop did 
particularly note him as a Perſon of elder Years 
than the reſt of the Students, 

L. C.F. Do you know this, my Lord, of your 
own Knowledge? 

Lord Gerrard. I do, my Lord. 

L. C. J. Becauſe you ſay, you heard it. 

Lord Gerrard. My Lord, further I remember 
this, when the News of the Plot, being diſcovered 
by Oates, came to St. Omers, where he went by the 
Name of Sampſon Lucy, and ſometimes Titus Am- 
Broſius, it was wondred by all the Scholars that 
knew him there, how he came to be ſo impudent to 
pretend he was at ſuch a Conſult the 24th of April 
78, when all the College ſaw him every Day in A.- 


pril and May at St. Omers, as much as a man can 


be ſeen in a Family, and was never known to be 
abſent ſo much as one Day; beſides, my Lord, tis 
a thing as generally noted as a thing can be, that no 
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Scholar goes away from, or comes to the College 
of St. Omers, but it is particularly known to the 
whole Houſe ; it is the common News and Diſcourſe 
as much as any new Occurrences are here about the 
Town. 

Mr. Sol. Gen. If Oates be pleaſed to aſk him 
Queſtions, he may. d r 

Oates. My Lord, I deſire this noble Lord may 
be aſked a Queſt ion or two; I do not remember his 
Lordſhip there. 

Lord Gerrard. I do very well remember the Man 
by particular Remarks. 

Oates. Yes, my Lord, you have occaſion to re- 
member me, and ſo have your whole Party. Pray, 
my Lord, let my Lord Gerrard be aſked what 
Name his Lordſhip went by at S/. Omers ? 

Lord Gerrard. Mr. Oates, I am not difficult in 
telling the Name I went by there. It was Clovel. 

Oates. Pray, my Lord, I defire to know what 
Religion his Land ip is of? 

Lord Gerrard. Neither am I aſhamed to own my 
Religion, Mr. Oates ; I am a Catholick. 

Oates. Pray, my Lord, if you pleaſe, becauſe 
this Noble Lord pretends he heard me read, I de- 
fire to know of him whether he was of the Sodali- 


ty ? 

Lord Gerrard. I remember you particularly by 
your Voice, and that is one thing that particularly 
brings you to my Remembrance now. 

Oates. Pray aſk this Noble Lord, if he was a 
Witneſs at the Jeſuits Trial ? 

Lord Gerrard. No, I was never a Witneſs in my 
Life before; by the Oath that I have taken. 

L. C. J. Tis very well, my Lord. 

Oates. Pray, my Lord, aſk this Nobleman, whe- 
ther he did not know of a Conſult in April 78, and 
from whom he knew it? 

Lord Gerrard. No, I know of none, nor heard 
of any but by Rumour, after that you pretended to 
diſcover ſuch a thing. 

a _ Did his Lordſhip ſee me every Day, does 
e ſlay? 

Lord Gerrard. I cannot fay every Day, but I ſaw 
him at the Refectory generally, and I remember it 
E becauſe he ſat at a Table by himſelf; 

believe he could not be abſent without being 
miſs*'d, becauſe we knew every Perſon that came 
in and went our. 

Mr. Sol. Gen. Then ſwear Mr. Samuel Morgan. 
| | [Yhich was done. 
Mr. At. Gen. Mr. Morgan, were you at St. O- 
mers in 77, and 78? 

Mr. Morgan. I was, my Lord, 

Mr. At. Gen. Did you obſerve Mr. Oates to be 
there at that time ? 29S 

Mr. Morgan. Yes, I did. 

Mr. At. Gen. Pray give an account when he came, 
and when he went away. 

Mr. Morgan. He came 14 or 15 Days before 
Chriſtmas, as I remember, and went away in June. 

Mr. At. Gen. What Chriſtmas do you mean, Mr. 
A ? 

r. Morgan. Chriſtmas 77. 

Mr. At. Gen. And when did he go away? 

Mr. Morgan. In June 78, he went away. 

: Mr. At. Gen. Was he abſent any time during that 
pace ? 

Mr. Morgan. My Lord, I know not that he was 
ever abſent above one Night in all that time. 

Mr. At. Gen. What time was that one Night ? 

Mr. Morgan. Truly, my Lord, I cannot tell what 
Month it was very exactly. Mr. 
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Mr. At. Cen. Whither was he gone that Night? 
Mr. Morgan. He went to Waiton, three Miles 
off from St. Omers. 
Mr. At. Gen. Do you remember the time when 
Mr. Hilſey came away, and when Mr. Burnaby 
came to St. Omers ? 
Mr. Morgan. Yes, I do, my Lord, very well. 
Mr. Sol. Cen. Was Mr. Oates there when Hilſſey 
went away? | 
Mr. Morgan. He was there then. 
Mr. Sol. Cen. Was he there when Mr. Burnaby 


came ? 
Mr, Morgan. He was there when Mr. Burnaby 


came thither. 

Mr. Sol. Gen. Was he there when Mr. Poo! cam 
away ? ; 

Mr. Morgan. Yes, my Lord, he was ſo. ; 

Mr. Sol. Gen. I will aſk you this ſhort Queſtion, 
do you believe in your Conſcience that he was ab- 
ſent any particular time all that while ? 

Mr. Morgan. No, my Lord, I have no reaſon to 
believe fo. : 

Oates. Pray, my Lord, aſk him what Religion 
he is of. 

Mr. Morgan. I am of the Church of England. 

Oates. When were you reconciled to the Church 
of England ? 

Mr. Morgan. Five Years ſince. 


Oates. I deſire to know of him what induced him 


to be reconciled to the Church of Exgland. 


I. C. J. That is not a pertinent Queſtion, nor 


fit to be aſk'd. Is he to give an account of his 
Faith here? 

Mr.7uft. Withins. It ſeems Mr. Oates is angry 
when the Witneſſes are Papiſts, and when they are 
Proteſtants too. 

Oates. When was it that I came to St. Omers, do 
you ſay ? 

Mr. Morgan. You came thither in December 77. 

L. C. J. So he told you before; why do you re- 
peat things over and over again ? 8 

Oates. When was it I went away from thence, 
bun 

Mr. Morgan. In June 78. 

Mr. Sol. Gen. Do you remember the 24th of A. 


pril Old Stile that Year ? 


Mr. Morgan. Les, my Lord, I do remember it 
very well. | | 
Mr. Sol. Gen. Do you remember him to be at 
St. Omer: that Day? | 
Mr. Morgan. Yes, Ido, by this Circumſtance. 
Mr. Sol. Gen. Ay, pray tell my Lord and the Jury 
that Circumſtance, how you come to remember it. 
Mr. Morgan. We had the Trial of Ireland 
brought over to us ſoon after it was printed, and 
there we found mentioned, that Mr. Oates had de- 
pos'd, that the 24th of April 78, there was a Con- 
ſult of the Jeſuits, and they met at the White Horſe 
Tavern, where they reſolv'd to kill the King, and 
he carried that Reſolution from Chamber to 
Chamber, and he did nominate the Day ; and ha- 


ving it then freſh in my Memory, tho? he ſwore: 


that he was the 24th of April Old Stile in London 
at that Conſult, yet I found him to beat Sr. Omers 
by a very particular Circumſtance. My Lord, I 
was playing at Ball that Day, and ſtruck it over 
into a Court, into which I could not get over my- 
ſelf, but I ſaw Mr. Oates then walking in he 
Court, and I came and borrow'd his Key, and 6 
went in, and there paſs'd between us W 
Friendſhip. 

L. C. J. When was this, do you ſay? 


ords of | 


Mr. Morgan. The 24th of April 78, Old Stile. 

Oates. I deſire to let his Orders be ſeen. 

L. C. F. No, he ſhall not be put to ſhew any 
ſuch thing. | 

Oates. He isa Miniſter of the Church of England, 
my Lord. | 

IL. C. J. Sir, we tell you we will not do it; what 
ado is here with your impertinent Queſtions, have 
not I told you, you ſhall not enſnare the Wit- 
neſſes? 


Oates. He was going to pull out his Orders him- 
ſelf. | | 
Mr. At. Gen. My Lord, Mr. Oates may ſee them 
if he will, he is a Beneficed Miniſter of the Church 
of England. 
L. C. J. Does he mean thoſe Orders? 
Mr. At. Gen. Yes, he does, and here they are. 
L. C. J. Let him ſee them. [hich was done. 
Oates. My Lord, I defire to know of this Gen- 
tleman, what Name he went by at Sr. Omers. 
Mr. Morgan. By the Name of Morgan. 
Mr. Sol. Cen. Swear Mr. Arundel. | 
[hich was done. 
Mr. At. Gen. Pray, Sir, will you give an account 
in ſhort, whether you were at St. Omers in 77 and 
78, and the Time when Oates came thither, and 
when he went away ? 
Mr. Arundel. I was there when Dr. Oates came, 
and when he went away. | 
Mr. At. Gen. When was that ? 


Mr. Arundel. Sir, J cannot be poſitive to the 


time exactly, but I think it was about January 77, 
that he came there, and he went away about June 
78. I cannot be poſitive to the time exactly. 

L. C. J. He does not particularly remember the 
time, but he tliinks it was about January 77, he 
came thither. 

Mr. Arundel. I beg your Lordſhip's pardon, he 
came there about December. WTF 

Mr. At. Gen, Do you remember any particular 
Circumſtances, that you ſaw him there at any par- 
ticular time ? 25 2 

Mr. Arundel. Upon St. Auguſtin's Day I ſaw him 


confirm'd. 
Mr. Sol. Gen. What Day is that? 


Mr. Arundel. The 26th of May according to the 
foreign Account. | 
L. C. J. Did you know him there then? 


Mr. Arundel, Yes, my Lord, I fay I ſaw him 


confirm'd. 

Mr. Sol. Gen. Do you remember Mr. Hilſlzy's 
going away? | | 

Mr. Arundel. I do not remember the time parti- 


cularly, but I do remember Mr. Oates was actually 


there then, 

Mr. Sol. Gen. Do you remember when Mr. Bur- 
naby came to St. Omers ? | 

Mr. Arundel. No, I do not remember the time, 
but he was there then too. 5 

Mr. Sol. Gen. Do you remember when Mr. Pool 
went away? 

Mr. Arundel. No, I cannot tell what Day it was, 
but he was there at the time of his going away, 
upon my Oath. 2 

f Mr. Sol. Gen. Can you tell any other particular 
ume: | 

Mr. Arundel. The 11th of May New Stile, there 
was an Action exhibited in the College. a 
L. C. 7. Was Oates there then? 


Mr. Arundel. To the beſt of my remembrance : 


he was. 
L. C. J. He does not affirm any Particular, but 
only ſpeaks in general. Oales. 
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Oates. Are you a Proteſtant too, Sir ? 

Mr. Pe No, Doctor, I am not. 

Oates. Pray, my Lord, I deſire to know what 
Religion he is of ? : 

Ms. Arundel. T am a Papiſt, m Lord. 

Oates. Pray aſk him by what Name he went at 


S. Omers. 
Mr. Arundel. J believe you know that as well as 


I, Dr. Oates. i ; 
L. C. J. You muſt anſwer his 1 
Mr. Arundel. J went by the Name of Spencer, 


my Lord. : | 
Oates I do remember him, my Lord, to have 


been there, 

Mr. Arundel. Sir, your humble Servant. 

Oates. It is almoſt ſeven Years ago, my Lord, 
and I may not ſo well remember them as they 
do me; but I defire to know when he went to 
St. Omers firſt, and how long he was there. 

Mr. Arundel. I was there ſeven Tears. 

Oates. Pray, my Lord, aſk him whether he was 
of the Sodality. . 

Mr. Arundel. Yes, my Lord, I was. 

L. C. J. Was he Reader of the Sodality ? 

Mr. Arundel. Yes, my Lord, in my time he was 
Reader. | | 

Oates. Then, my Lord, I deſire to aſk him whe- 
ther he ever heard of a Conſult of the Jeſuits, that 
was to be held in England, in April 78 3 and from 
whom he heard it. | : 

Mr. Arundel. Yes, my Lord, I did hear in the 
College of a Congregation. i 

Mr. Sol. Gen. Was that an extraordinary one, or 
of courſe? 

Mr. Arundel. It was only of courſe, as they told 
us; once in three Vears they have one. : 

Oates. Pray, my Lord, be pleas'd to aſk this 
Gentleman what Studies he follow'd at St. Omers. 

L. C. J. He was of the Sodality, he ſays. 

Mr. Arundel. My Lord, I ſtudied to the end of 
Rhetorick. 

Oates. My Lord, I deſire to know whether when 
he came from $S!. Omers, he did come directly for 
England. | 

Mr. Arundel. No, I went from thence to Paris, 
my Lord. 

Mr. Sol. Gen. Swear Mr. Chriſtopher Turbervile. 

| [Which was done. 

Mr. At. Gen. Pray, Mr. Turbervile, will you ac- 
quaint my Lord and the Jury whether you were 
with Mr. Oates at St. Omers, and when? 

Mr. Turbervile. Yes, my Lord; he went by the 
Name of Sampſon Lucy there, and there I ſaw him, 
and there I was with him all the time; I was there 
before him, and I remain*d there after he went 
away. | 

Mr. At. Gen. What time did he come to St. O- 
mers, I pray you? 

Mr. Turbervile. Before Chriſtmas. 

L. C. J. In what Year? 

Mr. Jurbervile. In the Year 77. 

Mr. At. Gen. What time was it he went away? 

Mr. Turbervile. In une 78. f 

L. C. J. Were you there all that while at St. Omers? 

Mr. Turbervile. Yes, I was. 

L. C. J. And to the beſt of your Apprehenſion, 
you think he was there all that while. 

Mr. Jurbervile. Yes, I do fo, my Lord. 

Mr. Sol. Gen. Can you ſpeak of any particular 
Days you can remember ? 

Mr. Turbervile. Yes, I do remember him upon 

the fourth, fifth, and ſixth of May, for two or 
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three Days together ; for, my Lord, I do remem- 
ber this Circumſtance, Mr. Pool about that time 
went away, and that very Day Mr. Pool went from 
the College, I chang*d my Lodging, and went into 


his Lodging, and that Day I faw Dr 
Chamber, and 11 Chamber-Door. 

Mr. At. Gen. Did he continue in the College from 
the time he came about Chriſtmas, to the time he 
went away in June? 

Mr. Turbervile, Yes, he did, all the while, ex- 
cept it were one Night in January, when he went to 
Walton, 

L. C. J. What time in June did he go away? 

Mr. Zurbervile. T am not poſitive, but I am mo- 
rally ſure he went away the 23d of June, as near as 
I can remember. | | 

Oates. I was there in June, that is very well 
known. 

Z. C. J. What do you remember of his reading 
in the College ? | 

Mr. Turbervile. I do remember he was Reader 
there on Sundays and Holidays for a great while ; I 
cannot ſwear upon what Sunday he began, but he 
left off che Sunday before he went away. 

L. C. J. As near as you can remember, when 
did he begin to read ? 

Mr. Trvervile. It was the beginning of April, 
or latter end of March, I cannot juſtly ſwear which 
It was. 

Mr. Mozlloy. Did he read on Holidays as well as 
Sundays? 

Mr. Turbervile. Yes, he did. | 

Oates. I muſt ask this Gentleman one Queſtion, 
if your Lordſhip pleaſe, and that is this, what 
Name he went by at Sr. Omers. 

Mr. Turbervile. I went there by the Name of 
Farmer. 

Oates. Pray you, my Lord, aſk him what Re- 
ligion he is of? 

. Mr. Turbervile, It is a hard Queſtion to anſwer 
that. 

Oates. Nay, my Lord, I deſire to know what is 
his Religion, 

Mr. Turbervile. I am, my Lord, a Roman Ca- 
tholick. | 

Oates. Aſk him when he went to St. Omers firſt, 
and how long he ſtaid there. 

Mr. Turbervile. I was there ſeven Years very 
near. 

Oates. I deſire to know whether he did come a- 
way directly to England, when he came from St. O- 
mers. | 
Mr. Turbervile. No, my Lord, I went into Haly. 

Oates. Pray you, my Lord, I defire to know 
whether he did go to Rome. 

L. C. J. What if he did, what then? that is 
not at all to the purpoſe, he went into Tal). 

Oates. Pray, my Lord, be pleas'd to aſk him 
this Queſtion further; was he a Witneſs on the 
behalf of the five Jeſuits, or of Langborn at their 
Traals ? | 

Mr.Turbervile, No, my Lord, I was not. 

Oates. Pray, my Lord, be pleas'd to aſk him 
then what Reward he has been promis'd, or is to 
have for giving this Evidence, 

Mr. Turbervile. None at all, my Lord. 

Oates. Pray, my Lord, aſk him whether or no 
he heard of any Conſult of the Jeſuits in April 78, 
and from whom. 

Mr. Turbervile. There was a Congregation, as I 
heard, but I do not remember that any of the 
Fathers went from the College to it; ſeveral came 


by 
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by chere, and lodg'd there as they went, and as 
t hey came back. N 

Oates. Pray, my Lord, aſk him how he came 
here to be a Witneſs in this Cauſe. 

Mr. T»rbervile, I was ſubpena'd. 

Oats. Who ſerv'd the Subpœna upon him? 

Mr. Turberviſe. The Managers; it was ſent to 
me by the King's Counſel, I ſuppoſe 3 a Man 
brought 1t to me. | A 

L. C. J. *Tis no matter who brought it you, 
you were ſubpœna'd, that's enough. | 

Mr. Sol. Cen. Swear Mr. Anthoy Turbervile. 

[Which was done. 

Mr. At. Cen. Were you at St. Omers in 77 and 78 ? 

Mr. A. Turbervile. Yes, my Lord, I was. 

Mr. A.. Gen. Did you obſerve the Defendant 


Mr. Oates there at that time ? : 
Mr. A. Turbervile. Yes, I obſerv'd him all the 


while he was there. | 

Mr. Az. Cen. When did he come to &. Omers ? 

Mr. A. Turbervile. In the Year 77, about Chriſt- 
MAS. 

Mr. At. Gen. When went he away ? 

Mr. A. Turbervile. A Gentleman who was for- 
merly ſworn (Mr. Thornton) and I were at Break- 
faſt with him the ſelf-ſame time when he went away. 

L. C. J. When was that? 

Mr. A. Turbervile. I ſuppoſe about the latter end 
of June 78. | 2 5 

Mr. Ai. Gen. Did you obſerve him to be there 
in April or May 78 ? 

Mr. A. Turbervile. He was not abſent above one 
Night in January that I can remember, from his 
firſt coming thither, for it was impoſſible he 
ſhould be abſent and not miſs'd, he fitting at a 
diſtinct Table by himſelf, and his Converſation 
being ſo remarkable for a great many ridiculous 
Actions, and a great many pretty Jeſts that he 
uſed ; fo that he was like a filly Perſon, as I may 
call him, that uſed ro make ſport, and no body 
could be miſs'd ſo ſoon as he: And I faw a little 
Boy in the College bear him up and down with a 
Fox's Tail. Indeed, my Lord, all his Actions 
were very remarkable: I faw him very much abu- 


- five to Perſons that liv*d with him in the College; 


and Mr. Oates could not be a Perſon of this Note, 
bur all the World muſt take notice of him, and all 
that knew him muſt miſs him, if he were away. 

L. C. J. You hear him, Mr. Oates ; he gives 


you a particular Character; he ſays you were a 


very notorious Perſon in many Inſtances. 
Mr. A. Turbervile. My Lord, I was a Perſon 


chen the youngeſt in the whole Company, and 


Mr. Oates being very abuſive to me, I did what be- 
came me to right myſelf upon him. EE 

Oates. Pray, my Lord, be pleas'd to aſk this 
Gentleman what the Name was he went by at 
Sh Omers. | 

Mr. A. Turbervile. By my Grandmother's Name, 
which was Farmer. | 

L. C. J. Do you remember the time when Mr. 
Hilſley went away from St. Omer: ? 

Mr. A. Turbervile. He went away upon a Sun- 
day. - Mr. Oates remain'd afterwards there : I am 
poſitive I faw him ſeveral days after. 

T. C. J. Do you remember when Mr. Burnaby 
came thither ? 

Mr. A. Turbervile. Yes, my Lord, and Mr. Oates 
was there then. | 

L. C. J. Will 1 ask him any Queſtions? If 
you are not ready, I will ask him tome for you, 


Come, what Religion are you of? 
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Mr. 4. Turbervile. I am a Roman Catholick, 


my Lord. 


IL. C. J. Well, and how long were you at &. 


Omers ? | 
Mr. 4. Turbervile. Six Years and upward, my 


Lord. 


L. C. F. When you came away from thence, 
did you come directly for England? 


Mr. A. Jurbervile. I took a Circumference round. 

Oates. My Lord, I do find my Defence is under 
a very great Prejudice. | 

L. C. J. Why ſo? becauſe we won't let you aſk 
impertinent Queſtions, or ſuch as may render the 
Witneſſes obnoxious to a Penalty. 

Oates. No, my Lord, it is not fit they ſhould, 
for there is a Turn to be ſerv'd. = 

L. C. J. What do you mean by that? Ay, and 
a good Turn too, it theſe Witneſſes ſwear true : 
*Tis to bring Truth to light, and perjur'd Villains 
to condign Puniſhment. 

Cates. Good, my Lord, be pleas'd to hear me. 

L. C. J. If you behave not yourſelf with that 
Reſpect to the Court as you ought, pray get you 
gone. Doyou think you ſhall give ſuch Language 
as this in a Court of Juſtice ? 

Oates, My Lord, I did not deſign 

L. C. J. If you behave yourſelf as you ſhould, 
you ſhall have all due Regard ; but if you fly out 
into ſuch abuſive Extravagancies, we'll calm you 
as you ought to be calm'd. 

Oates. I would vindicate myſelf, I meant it not 


of the Court. 
L. C. J. So you had need. Don't think we fic 


here to let you aſperſe the Juftice of the Court and 
of the Nation, as if the Judges ſat here to ſerve a 
Turn, | 

Oates. I ſay theſe Men do come to ſerve a Turn 
but I laid no Aſperſion upon the Court, nor meant 
it of them, 

T. C. J. Behave yourſelf as you ought, and yu 
ſhall be heard with all the Fairneſs can be deſir'd. 

Oates. I did perceive your Lordſhip and the 
Court made yourſelves pleaſant with my Queſtions, 


L. C. J. I did not make myſelf pleaſant with. 


your Queſtions, but when you aſk impertinent 
ones you muſt be. corrected : You fee we do the 
ſame thing with them ; I find fault with nothing 
but what is not to the purpoſe. 

Oates. My Lord, I deſire it may be obſerv'd, 
that theſe Men that come now, are the ſame 
Witneſſes that appear'd at the Old Bailey, and were 
not believ'd there. | | 

L. C. J. Obſerve what you will by and by. 

Mr. At. Gen. No, they are other Men, but 
they bear the ſame Teſtimony indeed. 

Mr. Sol. Gen. Swear Mr. Clavering. | 

[Y/Vhich was done. 

Mr. At. Gen. Come, Sir, Þ'll aſk you a ſhort 
Queſtion ; were you at &/. Omers with Mr. Oates, 
and when ? | 

Mr. Clavering. Yes, I was: I came the 1oth of 
December 77, to St. Omers ; he told me he came thi- 
ther that Day too, and I liv'd there all the time 
that he was there, which was till towards the middle 
of Summer: I do not remember that he ever was 
abſent, but once at Matlon. 

Mr. At. Gen. Do you remember Mr. Burnaby's 
coming thither ? | 

Mr. Clavering. Mr, Oates was there when Mr. 
Burnaby came there. 

Mr. Sol. Gen. Was he there when Pool came a- 
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Clavering. He was there when Mr. Pool went 
_ and likewiſe I remember his being there at 


ime of the Congregation. 
— At. Gen. Pray tell the Circutnſtance how 


ou know he was there then. Hs 

Mr. Clavering. There came a Gentleman there 
chat defir'd a Charity of the Students, and I was 
the Perſon that made the Collection for him in the 
Houſe ; and I remember he did aſk if there was 
any one that was a Student there that had been in 
Spain: We told him there was one, and deſcribꝰd 
him; upon which he knew the Gentleman in Spain. 
Upon that I told Mr. Oates, that there was one 
there that knew him, but he deny*d to come and 
ſpeak with him. Now I remember that it was the 
time of the Congregation, for ſome made Enquiry 
why he got ſo little Money at Watton, and it was 
ſaid it was becauſe the Fathers were gone to the 
Congregation in England. And he aſk*d me parti- 
cularly, what was done at the Congregation in Exg- 
land ? | 

L. C. J. Did Oates aſk that Queſtion ? 

Mr. Clavering. Yes, my Lord, he did, 

L. C. J. Whom did he aſk it of? 

Mr. Clavering. Of me. 

L. C. J. When was that? | 

Mr. Clavering. I think it was about the time of 
the Congregation. | 

L. C. J. How came he to enquire after it? 

Mr. Clavering. I was talking with him, and ſaid 
he to me, Know you nothing what the Buſineſs is that 
they are to do at the Congregation ? Said I, Mr. Lucy, 
I know not what they do; I think not much: For I 
hear at thoſe Meetings many times they ſtay an hour or 
t, and have done when they have choſen their Pro- 
curator. | 

Mr. Sol. Gen, And you believe he was there all 
the time ? 

Mr. Clavering. Yes, my Lord, I do believe it. 

Oates. Pray, my Lord, let me aſk him a Que- 
ſtion or two. 

L. C. J. Ay, what you will. 

Oates. What Religion is this Gentleman of? 

Mr. Clavering. Iam a Catholick. 

Oates. A Roman Catholick you mean, I ſuppoſe? 

Mr. Clavering. Yes, I always underſtood it ſo, 
Mr. Oates. 

_ Oates. My Lord, I defire to know how he came 
not to be produc'd at the Jeſuits Trial, to give this 
Evidence he gives now ? 

Mr. Clavering. I can give a very good Reaſon 
perhaps : I was then, my Lord, in Germany. 

L. C. J. That's Reaſon good enough of all con- 
ſcience. | 

Mr. Juſt. Withins. That was a new Queſtion, 
and you have a ſatisfactory Anſwer, I think. 

Mr. Sol. Gen. Swear Mr. John Copley. 

| [hich was done. 
fa At. Gen, Were you at St. Omers in 77 and 
78? 

Mr. Copley. Yes, I was. 

Mr. At. Gen. Was Oates there then? 

Mr. Copley. I ſaw him all the time he was there. 

Mr. Sol. Gen. When did he come thither ? 

Mr. Copley. He came a little before Chriſtmas, to 
the beſt of my Remembrance. 

Mr. Sol. Gen. When went he away? 

Mr. Copley. In 78. 

Mr. Sol. Gen. In what Month in 78 ? 

Mr. 1 In June 78. 

_ Sol. Gen. Was he abſent any part of that 


Vo L. IV. 


for Perjury. I 


25 
Mr. Copley. I was there, and he was there too. 
Mr. Sol. Gen. Was he abſent any part of the time 

from Chriſimas to June? 

Mr. Copley. Nay, I am ſure he was there all the 
time, except that Night that he was abſent at Wat- 
ton, and that was in Fanuary. | 

_— Pray, my Lord, aſk him what Retigion 
he is of? 
= Copley. Does your Lordſhip aſk me thatQue- 

on! | 

L. C. J. Yes, I do aſk you; Mr. Oates would 
know it. 

Mr. Copley. I am a Roman Catholick, my Lord. 

Mr. Sol. Gen. Swear Mr. Cook. ¶ V bicb was done. 

Mr. At. Gen. Did you know Mr. Oates at St. O- 
mers, and when ? 

Mr. Cook. He came there a little before Chriſt- 
mas 77. 

Mr. At. Gen. How came you to know him there? 

Mr. Cook. I liv'd in the Houſe then. 

Mr. At. Gen. Was he there all April and May ? 

Mr, Cook. Yes, he was till the latter — of 


une. 
a Mr. At. Gen. Did you ſee him every day? 

Mr. Cook. Yes, I did. 8 

Mr. At. Gen. Can you tell any particular time? 

Mr. Cook. I am poſitive he was there the goth of 
April. 

NI. At. Gen. What Stile? 

Mr. Cook. New Stile. | 

L. C. J. How do you know he was there then? 

Mr. Cook. It is a remarkable time; there is a 
Proceſſion that they keep there on that Day from 
the Sodality to the Church, and I ſaw him go among 
the reſt at the latter end among the Rhetoricians. 

L. C. J. What ſay you, was he there on that 
Day Mr. Hilſley went away? | 
Mr. Cook. I do not remember that. 

L. C. F. Do you remember Burnaby ? 

Mr. Cook. I was there when Mr. 8 went 
away. 

L C. F. But when he came, was Oates there ? 

Mr. Cook. I cannot ſpeak particularly to that. 

Mr. At. Gen. What was your Place in the Col- 
lege ? | | 
Mir Sol. Gen. My Lord, he is a Lay- man, be ſure, 

Mr. Cook. I was a Servant in the Houſe, 

Oates. In what Place do you ſerve ? 

Mr. Cook. I was a Taylor. 

Oates. I donot remember him. 

Mr. Cook. But I remember you. 

Mr. Sol. Gen. Swear Jo. Wright Eſq; 

[Which was done. 

* At. Gen. Do you remember Oates at St. O- 
mers! 

Mr. Wright. Yes, I do. 

Mr. At. Gen. When was it? 

Mr. right. The Winter before the notice of the 
Plot was. 

Mr. At. Gen. What Year was it in? 

Mr. Wright. In the Year 77. 

Mr. At. Gen. What Month in that Year did he 
come thither ? 

Mr. Fright. I cannot tell, it was Winter- time. 

Mr. At. Gen, When did he go away? 

Mr. right. He went away in Summer, I cannot 
tell juſt the time, 

Mr. At. Gen. Was he abſent at any time, from 
his — in Winter, to his going away in Sum- 
mer 

Mr. Wrigbt. The Scholars ſaid he was once at a 
Place called Hatton. 

L. C. F. 
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J. C. J. Come, this ſays nothing to the purpoſe. 
Mr. Sol. Cen. My Lord, we leave it here. 

L. C. J. What ſay you to it then, Mr. Oales 2 

Oates. Has Mr. Attorney done? | 

Mr. At. Gen. Yes, we have done for the pre- 
ſent. | | 
L. C. F. Then are you to make your Defence. 
Oates. My Lord, here is an Indictment brought 


- againſt me for Perjury; and this Indictment ſets 


forth, That I ſhould upon the 17th of December ap- 
pear at the Old Bailey, and there fwear, That there 
was a Treaſonable Conſult of the Feſuits met at the 


 White-Horle Tavern in the Strand, and that this 


Treaſonable Conſult did divide itſelf into leſſer Compa- 


nies and Meetings, and that I carried about a certain 


Reſolution, which the Feſuits came to, concerning kil- 
ling the King, from Chamber to Chamber to be ſigu d. 


My Lord, I have a great Exception to make to this 
— and that is, my Lord, as to the Form. 
For, by your ies ty Favour, I think. the Per- 
jury is not well aſſign'd, and according as I am ad- 
viſed, I offer this to your Lordſhip's Conſideration. 
It fays in the Aſſignment of the Perjury, Us: revera 
S in facto prædictus Titus Oates non præſens fuit ad 
aliquam Conſultationem Feſuitarum apud le White- 
Horſe Tavern predi#” in le Strand in Com? Midd' 


predifÞ ſuper vicęſimum quartum diem April* anno 


Dom? Milliceſimo. 

I. C. J. How, Millice/imo ! „ 
Oates. My Lord, it is Law-Latin, I ſuppoſe it 

may ſerve in a Court? 

I. C. J. No, it is true Latin there, : 
Oates. I cannot tell how to read it better, 

L. C. J. I do believe that. 

Oates. It is written in ſuch a Hand, I cannot read 
it but the Subſtance of it is, it ſays here, That! 
did not carry any Reſolution from Chamber to 
Chamber ſignand'. Now the Evidence charged up- 
on me to be given, is, that I did not ſee it fgnar : 
So chat the Aſſignment of the Perjury does not pur- 
ſue the Oath as it is ſet forth; for if it be ſigna?* in 
the Evidence that was given, it ought to be ſignal” 


in the Peryury that is aſſigned; and I humbly crave 


the Opinion of your Lordſhip and the Court upon 


this Paint. 


L. C. J. Look you, Mr. Oates, that you offer*d 


before, and 1 gave this Anſwer, which I muſt now 


repeat, That now we are upon the Fact, and this 


Exception will be ſav'd to you for its proper time, 


if you be convicted. It is not proper now; but ſup- 
poſe there were that thing which you ſay is an Ob- 


jection, yet you muſt know, that there are two 


Perjuries that are aſſign*d ; the one is upon the firſt 


| wm of your Oath, which was, that you were pre- 
e 


nt at a Conſult of the Jeſuits the 24th of April 78, 
at the Yhite-Horſe Tavern in the Strand, Ubi reve- 
ra you were not there. Now, do you admit in the 
firſt place, that you were forſworn in that parti- 
cular? | | 

Oates. No, my Lord, I do not. 
I. C. J. If the Jury find that you were forſworn 
in that firſt Point, that you were not there, it will 


be eaſily believed you ſwore falſe in the other Point, 


that you did not carry the Reſolution from Chamber 
to Chamber. | 
Oates. But, my Lord, it is not well aſſign'd, I 


L. C. J. That will be ſav'd to you after the Ver- 
dict, I 3 if there be occaſion for it. 

Oates, My Lord, I ſuppoſe the Proof ought to 
be according to the Record, and the Record makes 


he Perjury differ from the Oath. 


L. C. J. I tell you, that is to the Form, and that 
will be ſav'd to you after the Verdict one way or 
the other. ; | 

Oates. Then will your Lordſhip be pleaſed to 
conſider there was a Record brought in, which is 
almoſt the ſame with that I am to offer to be read 
on my behalf, and which is the firſt Proof that I 
have to offer of the Conſult that was held in London 
in April 78. And I deſire Mr. Percivile may be 
called, I forget his Chriſtian Name, and Mr. Vaugban 
who is my Sollicitor : But pray, my Lord, let 
me firſt have the Opinion of the Court, whether 
they did prove the Words that I am faid to ſwear, 


as they are laid in the Indictment, | 


L. C. J. Yes, very fully, we think ſo ; but the 
Jury are to try that, that is a Point of Fact: but 
if you will, you ſhall have our Thoughts about it; 
We think they are fully proved. 

Cryer. Here is Mr. Percivile. 

Oates, Pray ſwear him. ¶Vbich wwas done. 

L. C. 7. What do you aſk him? 

Oates. Mr. Percivile, you examin'd the Convi- 
ction of Mr. Ireland, pray put it in: Is it a true 
Copy? 

Percivile. Yes, it is. 8 

Oates. My Lord, I defire that the Conviction anc 
Attainder of Mr. Ireland may be read. | 

Mr. At. Gen. It has been read already. | 

Oates. My Lord I will not take up the Court's 
time any more than is neceſſary for my Defence. 

L. C. J. Nay, do as you will, as long as you offer 
things pertinent and decent, the Court will hear you 
with all Patience, and you may take what time ig 
neceſſary for you. 

Oates, I thank your Lordſhip: I deſign'd no- 
thing at all of Reflection upon the Court, but a 
Reflection on the Witneſſes that came in againſt 
me. | 
Cl. of Cr. This is a Copy of the ſame Record 
that was before read, 

Oates. Well, if that be allowed for Evidence for 
me, Iam contented to ſpare the time of the Court, 
not to read it again; but, my Lord, I offer this, 
and deſire to have Counſel aſffign'd me to argue this 
Point in Law; that is, whether or no the Convi- 
Etions and Attainders of Ireland, Mhitebread, and 
the reſt of them, of a Treaſonable Conſult of the 
24thof April 78, where it was reſolved to murder 
the late King, ought not to be taken as a ſufficient 
Legal Proof of the Fact, ſo long as thoſe Attain- 


ders remain of force? And whether the Aver- 


ment of that being falſe, is to be received againſt 
thoſe Records ? 

L. C. J. There is no difficulty in that at all in the 
World, Mr. Oates. 

Oates. My Lord, I do not know the Law, and 
therefore I pray I may have Counſel aſſign'd to ar- 
gue that Point. 

L. C. J. There is no queſtion in it. God for- 
bid, if a Verdict be obtain'd by Perjury, that 
that Verdict ſhould protect the perjur*d Party from 
being proſecuted for his falſe Oath. There were 
no Juſtice in that; nor is it an Averment againſt a 
Record, for this is not a Writ of Error in Fact that 
will reverſe it, but the Record remains a good Re- 
cord and unimpeached ſtill: Bur tho' it be a good 
Record, yet it is lawful to ſay this Verdict was ob- 
tain'd upon the Teſtimony of ſuch an one, that 
forſwore himſelf in that Teſtimony, and for that 
particular Perjury he may ſurely be proſecuted. 

Oates. Is not that Attainder an uncontroulable 
Evidence of the Fact, till it be reversd? 
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Fes, it is againſt the Party attainted z 
Kg Attainder was founded upon a Verdict 
chat was obtain'd by Perjury, God forbid but he 
ſhould be told ſo that did perjure himſelf. 

Oates. Well, my Lord, it your Lordſhip rules 
that for Law, then I will go on; and I muſt now 
obſerve to the Jury in the opening the Evidence 
two things. F irſt, That the Indictment upon 
which Ireland was try'd, was found the 16th of 
December 78, and on the 1 7th of December, the 
next Day 1reland was tried at the Old-Bailey ; and 
then I find this Indictment brought againſt me for 
Perjury, is found at the Old- Bailey ſix Years after 
the Fact, by ſpecial Commiſſion, Now, I ſubmit 
it to your Lordſhip's and the Jury's Conſideration, 
why the Preſentment and the nding of this Bill 
for Perjury has beeen ſo long delay d, ſince it ap- 
pears by the Evidence, that the Witneſſes that have 
been produc'd to prove the Perjury, were either at 
the Trial of the five Jeſuits, or might have been 

roduced then; and tho' they are not all the ſame 
— yet they all bear the ſame Teſtimony that 
was then offered, but were not credited 3 and 1 
hope when my Evidence is heard, they will have the 
ſame Reputation with this Jury that they had with 
thoſe others. My Lord, I muſt acquaint your 
Lordſhip and this Court, That in this Indictment 
for which Mr. Ireland was convicted, Mr. White- 
bread and Mr. Fenwick did undergo part of the 
Trial, and did hear the whole Body of the Evi- 
dence that the Witneſſes teſtified againſt them 3 
but there being but one Witneſs againft them two 
at that time, which was my ſelf, (Mr. Bedloe being 
then upon an Intrigue, as your Lordſhip may re- 
member) my Lord Chief Juſtice Scroggs, who was 
then the Mouth of the Court, did diſcharge the 


Jury of Mr. Vbitebread and Mr. Fenwick, and re- 


manded them to Priſon, which Mr. Whitebread fix 
Months after did remark to the Court, and urg'd it 
as a Plea for himſelf to be diſcharged ; but that be- 
ing over-ruled by the Court, he was tried. Now, 
he had ſix Months time to provide himſelf with new 
freſh Evidence to aſperſe me, and to endeavour to 
falſify that Teſtimony I gave in againſt I hitebread 
and Fenwick, when Ireland was tried, and ſo he 
knew what it was. I muſt further obſerve to you, 
my Lord, and Gentlemen of the Jurys That my 
Caſe is very hard, that ſince the Subſtance of my 
Teſtimony was with Credit receiv d, and the Jury 
upon convicting them were acquainted, ** That 
te they had found an unexceptionable Verdict; 
«< That all the Objections againſt the Evidence 
« were then fully anſwer'd ; That there was no- 
« thing that the Priſoners had been wanting in to 
« object, which could be objected ; and that the 
« thing was as clear as the Sun:“ And yet after 
ſix Years time, I muſt come to be called to an ac- 


count for Perjury in my Teſtimony of that part of 


the Popiſh Plot, with which the King and King- 
dom, four ſucceſſive Parliaments, all the Judges 
of the Land, and three Juries were ſo well ſatisfied. 
I ſhall therefore offer to your Lordſhip and the 
Jury's Conſideration the unanimous Votes of three 
Houſes of Commons; I ſhall offer the Proceedings 
of the Houſe of Lords, that is the higheſt Judica- 
ture in the Kingdom ; I ſhall prove what I have 
open'd by the Teſtimony of ſeveral Noblemen 
that are here, who will teſtify this for me. My 
Lord, I ſhall prove, that ſeveral Attempts have 


been made to baffle this Teſtimony, as that of the 


Murder of Sir Edmundbury Godfrey, who took my 
Depoſitions, the Contrivance of Paine, Farewell, 
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and Thompſon, made in the Year 8 1 or 82, I forget 
which ; I ſhall then produce Evidence that I was 
actually here in Town at the time in queſtion ; and 
then upon the whole I ſhall ſubmit it to your Lord- 
ſhip and the Jury. But to prepare your Lordſhip 


and the Jury the better for my Evidence, I would 
agan urge the ſtrangeneſs of this Proſecution, and 
the Hardſhip that is put upon me, to be tried for 
Perjury in an Evidence given fix Years ago, and 
formerly very induſtriouſly, tho? not ſucceſsfully, 
endeavoured to be falſified by ſixteen St. Omers 
Youths, that were produced and examined before all 
the Judges in the Kingdom, and that not ohly once 
at Mhitebread's Trial, but a ſecoad time at Lang- 
borr's Trial; in neither of which would the Jury 
believe them, becauſe of their Religion and Edu- 
cation, and the Perſons under whom were 
educated, who were Men of known Artifice. Then, 
my Lord, I would argue thus : If at that time my 
Evidence were true, it muſt be true ſtill, for 
Truth is always the ſame; and if it were then 
true, and I can prove it to be true, *twill be thought 
a hard thing without all doubt, that this ſhould be 
put upon me. Then, my Lord, I would fain know 
from my Proſecutors, why this Indictment of Per- 
Jury has been deferred ſo long? Why theſe Witneſ- 
ſes that come now to teſtify this matter, and could 
then have been brought, did not come before, ta 
Juſtify at the Trials of theſe Perſons what they now 
lay, which might have ſav'd their Lives, if true, and 
had itbeen credited. Then I ſhall offer to your Lord- 
ſhip what I deſire you and the Jury would pleaſe to 
obſerve, That tho? the King's Counſel are now againſt 
me, yet they are alſo againſt themſelves, for they were 
of Counſel for the King in thoſe Caſes ; particular- 
ly Mr. Sollicitor at Langborn's Trial, Sir Robert 
Sawyer at Sir George Wakeman's Trial ; they were 
of Counſel before for the Truth of my Teſtimony z 
they are now againſt it : I only mention that, and 
paſs it over, But this is not the firſt Attempt that 
has been made to diſcredit the Teſtimony of the 
Popiſb Plot, as I told you before. Now, can it be 
ſuppoſed that the Love and Deſire of Publick 
Juſtice can be the Cauſe of this Attempt to falſify 
my Evidence after ſo many Trials, in which it has 
been credited and confirmed ? Can an thing, my 
Lord, more plainly tend to deſtroy and ſubvert the 
Methods of Juſtice, to frighten all Witneſſes from 
henceforth from ever appearing to diſcover any 
Conſpiracies? And does it not tend to expoſe and 
vilify the known Underſtanding and Juſtice of the 
late King of Ever- bleſſed Memory, to arraign the 
Wiſdom of his Privy Council, his great and noble 
Peers, his loyal Commons in three ſucceſſive Par- 
liaments, his twelve Judges, and all thoſe ſeveral 
Juries that were upon thoſe Trials? Had not thoſe 
Juries Senſe? Had they not Honeſty ? Had they 
no Conſciences? And the Judges before whom 
thoſe Conſpirators were tried, were they Men of na 
Juſtice, nor Honour, nor Integrity, nor Conſcience, 
nor Underſtanding ? Shall thoſe Juries be ſaid to have 
drawn the innocent Blood of theſe Men upon their 
own Heads and the Nation ? As, if I were perjur'd, 
it muſt be innocent Blood that was ſhed upon it. 

L.C. 7. No, no, that goes a great deal too far, 
Mr. Oates : The Jury have no ſhare, nor the Judges 
neither, in that Blood which was ſhed by your 
Oath. 

Mr. 7uſt. Vithins. No, that is your own moſt 
certainly, and not theirs. 

Oates, But this, I ſay, makes it moſt plain: The 
Evidence was then true, 2 Ihope I ſhall make ic 
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as evidently. plain, *tis as true now 3 and I do not 
queſtion, but upon the Evidence I ſhall now give, 
both poſitive and collateral, the Jury will believe 
me, and acquit me of this foul Accuſation. Pray, 
my Lord, be pleas'd to conſider, that when the 
Jury brought in Jrecland guilty of the High Trea- 
jon, of which he was accuſed, and convicted him, 
Pickering, and Grove ; fays my Lord Chief Juſtice 
Scroggs (that then was) to them : Gentlemen, you 
have done like very good Subjects, and very good 
Chriſtians, that is, like very good Proteſtants 3 and 
mow much good may do them with their thirty thouſand 
Maſſes ; as I ſhall prove he did ſay. Then I inſift, 
in the ſecond place, that J/hitebread's Conviction 
does reinforce the Conviction of Ireland, becaule of 
the Attempt by the S. Omers Witneſſes to have 0- 
verthrown my Evidence : But fince I am attack*d 
again in the ſame kind, by the Violence of the Po- 
piſh Intereſt, and by the Malice of my Popiſh Ad- 
verſaries, I am contented to ſtand the Teſt with all 
my heart. And then, to conclude all, I ſhall ſhew 
the Court, that 'tis in vain for the Popiſh Party to 
expect and think to wipe their Mouths, with Solo- 
ons Whore, and ſay, they have done no Wicked- 
neſs. No, I queſtion not but thouſands of Pro- 
teſtants in this Kingdom are fully ſatisfied and con- 
vinced of the Truth of the Popith Plot, all and eve- 
ry Part of it. Now, my Lord, if you pleaſe to 
ive me leave to proceed on in my Evidence, L 
Fhall beg that theſe Records of Conviction may be 


' read, which are my firſt Proof of the Conſul ; and 


J ſhall then bring Witneſſes, vivd voce, and ſhall 
make it appear, that what I did ſwear at thoſe 
Trials was true. : | 

L. C. J. Not to interrupt you in your Defence, 
or the Method you will take for it, I would put 
you upon that which is proper for you to apply 
yourſelf to, becauſe the Queſtion now is not, whe- 
ther there was a Conſult or Congregation of the Je- 
ſuits here upon the 24th of April 78 ? but the 

ueſtion that toucheth you is, whether you were pre- 
ſent at any ſuch Conſult here in London the 24th of 
April 78 ? Theſe Gentlemen, ſome of them, do ſay, 


there was a Conſult, and others that they heard of 


it, and believe there was ſuch a one, becauſe it was 


uſual to have a Triennial Congregation for ſome 


particular Purpoſes : But the Queſtion is, whether 
ou have ſufficient Proof to prove yourſelf to be 
a on the 24th of April 78, at which time it is 
agreed on all hands there was a Conſult? 
Oates. But will your Lordſhip be pleas'd to take 
notice of the drift of the Evidence, how they are 
conſiſtent one with another? Theſe Gentlemen 
that have now been ſworn to prove that I was not 
at this Conſult, do attempt to prove that I was at 
St. Omers: Now to anſwer this, I ſhall not go a- 
bout to prove that I was not then at St. Omers, but 


that I was actually then, and about that time, here 


in London; and then all that Proof that Mr. At- 
corney-General has brought, mult be laid aſide. 

L. C. J. You ſay well; prove that. 

Oates. Now, my Lord, to introduce and pre- 


pare the Jury for this, it will be neceſſary, I hum- 


bly conceive, to read the Records of the Conviction 
of HYhitebread and Jreland. 
L. C. J. Well, go your own way; we are not to 


direct you: I only tell you where the Queſtion 


lies, 
Oates. Sir Samuel Aſtrey, pray be pleas'd to read 
them in Engliſb, that the Jury may underſtand 


them. Fiſt read 1relaxd's Record. 


[//Tuch was done. 
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Oates. Now read Whitebread's Record: Read 
but the Attainder, I will not trouble the Court 
with the whole Record. | | 

Cl. of Cr. Thomas White alias Whitebread, Wil. 
&« liam Harcourt alias Harriſon, John Femwick, 
« Jobn Gaven, and Anthony Turner, were found 
« guilty of High Treaſon, and attainted, and Exe- 
« cution awarded againſt them upon that At- 
e tainder.“ 

Oates. Does not the Record ſay, the Jurors ſay 
upon their Oaths they are guilty. "9 

L. C. J. Yes, I'll warrant you. 

Cl. of Cr. It is dicunt ſuper ſacramentum ſuum. 

Oates, Very well. Theſe, my Lord, I do pro- 
duce as my firſt Evidence, to prove that there was 
a traitorous Conſult, held upon the 24th of April 
78, at the White-Horſe Tavern in the Strand, it 
having been believed and affirmed by two Verdicts. 
Now give me leave to offer but this to the Court, 
that at the Trial of Mr, Ireland I gave ſo full and 
ample a Teſtimony againſt Vhitebread and Fenwick, 
accompanied with all the Circumſtances of Time 
and Place, that my Lord Chief Juſtice Scroggs ſaid, 


The Evidence might be ſufficient to have ſatisfied a pri- 


vate Conſcience, ibo it was not a legal Proof then ta 
convift him, there being but one Witneſs againſt them $ 
And for this I call Mr, Robert Blayney. | 

Mr. At. Gen. Pray ſwear Mr, Blayney. 

14 hich was done, 

IL. C. J. What do you aſk Mr. Blayney ? | 

Oates. Mr. Blayney, have you your Notes of Ire- 
land's Trial here * | y 

Mr. Blayney. Yes, Sir, I have. | 

Oates. Pray will you look into what my Lord 
Chief Juſtice Scroggs ſaid when he diſcharg'd the 
Jury of Whitebread and Fenwick, 

Mr. Blayney. Whereabouts is it, Sir, in the 
printed Trial 2 | 

Oates. It is Page 55, 

Mr, Blayney, I have found the Place, what is it 
you would aſk me about it ? 

Oates, Whether my Lord Chief Juſtice Scroggs 
did not uſe theſe Words to the Jury? I do ackrow- 
ledge that Mr. Oates has given @ very full and ample 
Teſtimony, accompanied with all the Circumſtances of 
Time and Place, againſt them all ; that may go far 
with you, all things conſider*d, to believe there is a 
Plot: Yet I do not think they have proved it ogainſt 
Whitebread and Fenwick by two Witneſſes ; tho? the 
Teſtimony be ſo full as to ſatisfy @ private Conſcience, 
yet we muſt go according to Law too. It will be con- 
vement from what is already proved, to have them ſtay 


till more Proof come in; lis a great Evidence that is 


againſt them, but it not being ſufficient in point of 
Law, we diſcharge you of them. It is not a legal 
Proof to conviet them by, whatſoever it may be to ſa- 
497 3 ys | 
r. Blayney. T have look*d upon my N and 
I cannot find exaly thoſe Words, | : = 
L. C. J. He fays he cannot find that Paſſage ag 


it 15 there, 


Mir. Blayney. T here is ſomething to that pur- 


poſe, my Lord, 
Oates, Pray, Sir, will you look into your Notes 


in the very ſame Place, what my Lord Chief Baron 


ſaid: Tou muſt (ſpeaking to the Jailor) underſtand 
they are no way acquitted : The Evidence is ſo full a- 
gainſt them by Mr. Oates's Teſtimony, that there is 
0 Reaſon to acquit them ; it is as flat as by one Wit- 
weſs can be. | 
Mr. Blayney. There is ſuch a Paſſage, I find, in 
my Notes. | 
L. 
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F He ſays there is ſuch a Paſſage. 

a_ A 1 Gelire Mr. Blayney would look into 
his Notes, what my Lord Chief Juſtice Scroggs ſaid 
in his ſumming up the Evidence againſt Ireland. He 
mentions the Evidence of Sir Dennis Aſbburubam, 
who was produced to diſcredit me, and then he 


adds, When the Matter is fo accompanied with ſo ma- 


ny other Circumſtances which are material things, and 
caumot be evaded or deny d, it is almoſt impoſſible for 
any Man either to make ſuch a Story, or not to believe 
it when it is told. It is Ireland's Trial, Page 72. 
Mr. Blayney. My Lord, I do find ſuch a Paſſage 


Notes. E 
— C. F. He ſays there is ſuch a Paſſage in his 


Notes. 

Oates. Then I would aſk Mr. Blayney another 
Queſtion at the bringing in the Verdict of the Jury 
againſt Treland, Pickering and Grove, my Lord 
Chief Juſtice Scroggs (that then was) had this Ex- 
preſſion : Zou have done, Gentlemen, like very good 


Subjects, and very good Chriſtians, that is lo ſay, like 


very good Proteſtants z and now much good may their 
30,000 Maſſes do them. "2 
Mr. Blapney. Yes, my Lord, there is in my 
Notes ſuch an Expreſſion of my Lord Chief Juſtice 
Scrog gs. | : 
Oates. Pray you, Mr. Blayney, have you White- 
breads Trial? The Trial of the five Jeſuits, I 


mean. 

Mr. Blayney. My Lord when I receiv*d a Subpœna 
from Mr. Oates to be here this day, and to bring 
my Notes of Ireland, Whitebread, and Langborn's 
Trials, I did (as I did before upon another occa- 
fion) make a Search for all my Notes, but could 
not find any but thoſe of the Trial of Ireland and 
Langborn, and thoſe I have brought here, but have 
not Whitebread's. 

L. C. J. He ſays he has not the Notes of Hhite- 


$read's Trial; he cannot find them. 


Oates. Then J muſt deſire, my Lord, that the 
Printed Trials may be read. 
L. C. J. No, they are no Evidence: If you can 
rove what was ſaid at any of them, you may by 
Wunelles but not by the Printed Books. 
Oates. Then will your Lordſhip be pleas'd to 


ive me leave to mention what was ſaid by your 
Fordſhip at that time, when you were Recorder of 


| London, about your Satisfaction with the Evidence. 


L. C. J. Ay, with all my heart; and whatever 
J ſaid, Iwill own, if I can remember it. 


Oates. Will your Lordſhip be pleas'd to be ſworn 


then? 


L. C. J. No, there will be no need for that; I 
will acknowledge any thing J ſaid then. 

Oates. Then, if your Lordſhip pleaſes, I will 
read thoſe Paſſages out of the Books. 

L. C. F. Ay, do ſo. 

Oates. Says Mr. Recorder of London, (in parti- 
Eular to that Part of the Priſoners Defence, at 
the Trial of the five Jeſuits, and the full Scope gi- 
ven them of making Objections to the Evidence) 


| when he gave Judgment of Death upon theſe five 


Jeſuits and Langborn (for I now ſpeak of your Lord- 
Mp in the third Perſon,) Your ſeveral Crimes have 
been proved againſt you; you have been fully heard, 
end Hand convicted of thoſe Crimes you have been in- 
difted for. | 

L. C. J. I believe I might ſay ſomething to the 
ſame purpoſe as you have read now, 

Oates. I thank your Lordſhip for that Acknow- 
ledgment. 


L. C. J. Ay, TIl own any thing I did ſay. 
1 | 


for Perjury. 


29 
Oates. My Lord, I have one Paſſage more to 
urge, and that was, my Lord, after the Jeſuits 
had been convicted, when the Jury brought in their 
Verdict, _ found rms Fenwick, Harcourt, 
Gaven and Turner guilty, your Lordſhip applyi 
yourſelf to the Jury, ſai — to them: CES 
you of the Fury, there has been à long Evidence given 
againſt the Priſoners at the Bar; they were all in- 
difted, arraigned, and tried for High Treaſon, de- 
pending upon ſeveral Circumſtances : They can none A 
them jay the Court refus'd to hear any thing they could 
ſay for themſelves; but upon a long Evidence, and a 
Talient Hearing of the Defence they made, they are 


found guilty ; and for any thing appears to us, it is 4 


juſt Verdict you have given. 

L. C. F. I believe I might ſay ſomething to that 
purpoſe too at that time; no doubt the Jury 
did (as the Caſe then ſtood) find an unexceptiona- 
ble Verdict. | h 

Oates. There is another place, my Lord, that 
I would inſtance in, for your Lordſhip's Opinion 
of the Evidence of the Popiſh Plot, and thar is this : 
Now, ray Lord, I bring your Lordſhip as you were 
of Counſel for the King at Mr. Colledge's Trial at 
Oxford, the 17th of Auguſt 81. There you, my 
now Lord Chief Juſtice, directing yourſelf to the 
Jury, had this Expreſſion 3 We come not here to trip 
up the heels of the Popiſb Plot, by ſaying that any of 
them who ſuffer for it did die contrary to Law); for 
if Mr. Dugdale was not a Perſon fit to be believ'd, or 
if the reſt of the Judges who try d Gaven were out iu 
the Law, then that Man died wrongfully ; for be had 
as much right to be try'd according to Law, as any 
other Perſon whatſoever. This was your Lordſhip's 
Opinion of the Matter then, and your Lordſhip, as 
Counſel for the King, did * eliver the Law as 
well as Fact to the Jury. If then went againſt 
— that would go to trip up hs bod, of the Po- 

iſh Plot 
1 Mr. Juſt. Withins. We are got into an endleſs 
Wood of Sayings of People, I know not where and 
when; and when all is done, it is to no purpoſe. 

Oates. My Lord, it is a Part, and a great Part 
of my Defence, to ſhew what credit has been given 
to the Evidence of the Popiſn Plot. 

L. C. J. Ay, but what Counſel ſays at the Bar, 
or what Judges ſay in the Court of their Opinion, is 
no Evidence of a Fact, of which the Jury are 
Judges only. 

Oates. My Lord, every Judge is upon his Oath, 
and delivers his Judgment according to his Oath. 

IL. C. J. Not as to the Fact, but only in Points 
of Law, ſo as to tell the Jury what the Law is, if 
the Fact be ſo and ſo. 

Oates. My Lord, it goes a great way with the 
Jury to have the Judge's Opinion. 

J. C. J. Mr. Oates, deceive not yourſelf; all this 
you have inſiſted on hitherto, has not been to the 
purpoſe, nor is any fort of Evidence in this Caſe 3 
and therefore do not run away with an Opinion of 
this as Evidence; a Judge's Opinion is of value in 
Points of Law that ariſe upon Facts found by Ju- 
ries, but are no Evidence of the Fact: for Judges 
only do preſume the Fact to be true, as it is found 
by the Jury; and therefore ſay they, out of that 
Fact ſo found, the Point of Law ariſing is thus or 
thus, Then in caſe, after a Jury has given a Ver- 
dict of the Fact, a Judge's Opinion of the Fact 
(which may be perhaps contrary to the Verdict) 
ſhould be an Evidence as to that Fact, that would 
be to overthrow and nullify the Jury's Verdict : 
No, that is not the Judge's Province. Surely you 

Wo 
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would not have a Judge's private Opinion, that 


twelve Men have found a Verdict againſt the Fact, 
to be an Evidence as to that Fact: No; but ad- 
mit the Fact to be ſo or ſo, then the Perſon convicted 
of the Fact ought to ſuffer ſo or ſo. And by the ſame 
reaſon as this, a Jury of honeſt Gentlemen here, 
when I tell them here is a plain Fact either to con- 
vict you, or to acquit you upon this Indictment, are 
not bound to go by what J ſay in point of Fact, but 
they are to go according to their own Oaths, and 
according to the Evidence and Teſtimony of the 
Witneſſes: It is not my Opinion that is to weigh at 
all with them, whether you are guilty of this Per- 
jury, or are innocent, but the Evidence that is given 


here in Court. Therefore what my Lord Chief Ju- 


ſtice Scroggs ſaid at any of thoſe Trials, or what I 
ſaid, or any other Perſon, that either was of Coun- 
ſel, or a Judge on the Bench, ſaid as our Opinions, 
is but our Opinions on the Fact as it occurr*d to our 
preſent Apprehenſions, but is no Evidence nor 
binding to this Jury. I muſt tell you, there is no 


doubt, but that thoſe Juries did every one of them 


believe the Evidence you gave, or they would not 
have convicted the Priſoners. Do you think they 
would have found a Verdict againſt their own Be- 
lief, and being upon their Oaths to make true De- 
liverance between the King and the Priſoners, have 
perjured themſelves to hang others? If they had 
ſo done, they had committed wilful Murder, and 


the worſt of Murders too, being under Colour of 


the Proceſs of Law; but yet all this is no Evidence. 
I do not diſcommend you for inſinuating theſe 
things, as introductive and preparative to what E- 
vidence you have to offer ; but it is no Evidence one 
way or other. Alack-a-day! how many times 
have we Cauſes here in Weſtminſter-Hall, wherein we 
have Verdict againſt Verdict? and yet no Imputa- 
tion to either of the Juries, which might give diffe- 
rent Verdicts upon different Grounds. There was 
a notable Caſe lately of my Lady Ivies at this Bar: 
We all thought upon the firſt Trial, that ſhe had 
as good a Title to the Land as could be; all the 
Judges and the Counſel went away (I believe) ſatiſ- 
fied with the Jury's Verdict for her: But when the 
Cauſe came to be heard again, we found all the 
Witneſſes to prove her Title, were guilty of noto- 
rious Perjury, and the ſame Perſons which did be- 
lieve before that ſhe was in the right, and the J 
had done well ; when they heard the ſecond Trial, 
did believe ſhe was in the wrong, and according]! 
the ſecond Jury found it ſo ; and we believe that fall 
Verdict to be good, without any Reflection on the 
Credit of the firſt Jury, becauſe the Evidence was 
as ſtrong on her ſide then, as it was afterwards 
againſt her. In theſe Caſes we give our Opinions 
always according to the preſent Teſtimony that 
is before us. 


Oates. Then, my Lord, I offer this to your Con- 


ſideration, that thoſe Men that were thus charged 
by me with High- Treaſon, were Prieſts and Jeſuits 


moſt of them, and particularly Mr. Ireland, in 
whoſe Trial I am ſaid to have committed this Per- 
jury 3 and you ſhall find him to have been by others 
proved a Prieſt and a Jeſuit, and actually engaged 
in a Deſign againſt the Life of the King. If I then do 
prove that Ireland was engaged in a Deſign againſt 
the late King's Life, and was a Prieſt and a 
Jeſuit, I deſire to know, whether this be not a 
Collateral Evidence to render me of Credit ſuffi- 
cient, and ſupport my Teſtimony ? 

L. C. J. By no means upon this Indictment. 


It's true it may give ſome Credit to your Teſtimo- 


ny, but it is not of it ſelf ſufficient: Nay, I'll go a 
great way further than that; I will ſuppoſe that 
there was a Conſult of the Jeſuits upon the 24th of 
April 78, at the White-Horſe Tavern in the Strand, 
where thoſe you ſay were preſent, were all preſent ; 
Ireland, and Whitebread, and Pickering, Grove and 
Fenwick, were all there, and that they did there 
come to a Reſolution to deſtroy the late King: Sup- 


poſe all this to be true, and yet you all this time 


are not innocent of the Fact imputed to you, be- 
cauſe you ſwore directly, That you were there at 
that Conſult too, which you were not, if theſe Men 
ſwear true, for then you were at Sz. Omers at that 
time; and therefore give us ſome ſort of Teſtimo- 
ny to ſatisfy. us that you were here, and then you 
will ſet all right again. If the Jeſuits and Prieſts did 
plot, that is nothing to make your Evidence true, 


if you ſwore that which you did not know of your 


own Knowledge. 

Oates. Shall it be allow'd then, that Ireland was 
a Jeſuit and a Papiſt? 

L. C. J. If it ſhould, that will be to very little 
purpoſe for your Turn. 

Oates. There is the Evidence of a Record for it, 
my Lord ; but if that be not ſufficient, I can call 
Wimeſles to prove it. Pray, call Mr. Miles Prance. 

¶ ich was done, but be did nat appear. 

Cryer. He is not here. 

Oates. He was ſubpæna' d, my Lord, to come hither. 


L. C. J. I can't help it, if he will not come; but 


I'll tell you, for method's ſake, not to preſcribe ta 
you, but to tell you what I think may be more for 
your advantage than any of theſe Inferences that 
you are making. If you did call two or three Wit- 
neſſes to prove that you were in Town the 22d, 
23d, or 24th of April, it would be the beſt De- 
fence you can make, and would give the belt An- 
{wer to all that is objected againſt you. | 

Oates. I will do that, my Lord, then, and fol- 
low your Directions. 

L. C. J. Do ſo, that's the beſt way. 

Oates. Cryer, call Cecilia Mayo. 

Cryer. Here ſhe is. 

Oates. Swear her. [Which was done. 

L. C. J. Well, what do you aſk this Witneſs? 

Oates. Pray, Mrs. Mayo, give my Lord and the 
Jury an account, whether you did ſee me in Lon- 
don the latter part of April, or the beginning of 
2 78? For that is the Queſtion now before the 

Urt. | d 

L. C. J. Ay, what ſay you? When did you ſee 
him in 78 ? 

Mrs. Mayo. My Lord, I ſaw him the latter end 


of April: He came to Sir Richard Barker's Houſe, 


where I did then live, and afterwards he came a- 
gain thither within a few days. By this Circum- 
{tance Iremember it; Sir Richard Barker my Ma- 
ſter was ſick all the Month of April, and in the 
Country, only he came now and then home for a 
little while, and went again: Now Mr. Oates came 
there when he was abſent, and a young Man that 
lived in the Houſe came to me, and told me, there 
was one Mr. Oates in the ſtrangeſt Diſguiſe that ever 
was. Says he, I think he is turn'd Quaker. No, 
ſaid I, he is no Quaker, for they wear no Perri- 
wigs, and I rebuked the young Man for ſaying ſo. 
As for Mr. Oates, I never ſaw his Face before that 
time, that I know of. 
: E. C. J. How do you know that to be Mr. Oates 
then! | 
Mrs. Mayo. The Family knew_him, and they 
told mg it was he: That 15 the Gen there. 
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ak now nothing but that which I teſtified ſeven 
1 — and it is all Truth, and nothing but 


h. 
wr : 7 Ay, no doubt of it, thou ſweareſt no- 


ing but the Truth. | 
1 My Lord, he came three or four 


days afterwards again to the Houſe, and then the 


| Young-man came to me, and told me, that Par- 


5 was turn'd Jeſuit 3 and thereupon I ſaid to 
N Lord! Why doſt thou concern thy ſelf 
with him? Can'ſt not let him alone? I look*d upon 
him, and ſaw him at that time: And when he came 
that time, he went to Sir Richard's Lady's Siſter, 
who is now in Wales, and coming to her, ſaid ſhe, 
Mr. Oates, ] hear you are turn'd Jeſuit, and we can 
have no Society with you now: At laſt, he ſtaid to 
Dinner with them, and ſtaid moſt of the Day 


| there, Then he comes the latter end of May; 


I/ bitſuntide was in May that Tear, and I know he 
came before Whit/untide by this Token; I ſpeak of 
the ſecond time of his coming : Our Cuſtom in the 


Houſe was to wath and ſcour before the time, and 


I was ſending for a Woman to come and help to 
waſh and ſcour, and then he was walking in the 
Garden ; and the Young-man came and told me 
Oates was there : He came into the Pantry to me, 
Look ſaid he, he is come again, and he is turn'd 


Jeſuit by his Diſguiſe. Why, Benjamin, ſaid I, 


what haſt thou to do with the Man? Can'ſt not 
let him alone? 

L. C. F. What was the Name of that Young- 
man you ſpeak of? _ 

Mrs. Mayo. Truly, my Lord, he is dead, or he 
would have teſtified the ſame thing, 

L. C. J. But what was his Name? 

Mrs. Mayo. Benjamin; I can't tell his other 
Name. 

L. C. J. Well, go on. | 

Mrs. Mayo. Said I to him, Why doſt thou ſcorn 
this Man? Prithee get out of the — Iam not 
able to hear it: So he walk*d the ſpace of an Hour 
in the Garden. 

L. C. J. Is Sir Richard Barker living? 

— Mayo. Les, my Lord, he is, but he is not 
well. 

L. C. J. Was he at home when Oates was there? 

Mrs. Mayo. No, my Lord, I think not. 

L. C. J. Who din'd with him, do you ſay, when 
he din'd there? 

Mrs. Mayo. My Lady's Siſter, 
I. C. J. What is her Name? 

Mrs. Mayo. Madam Thurrel. 

L. C. J. And who elſe? 

Mrs. Mayo. And her Sons. 

L. C. J. Where are they? 

Mrs. Mayo. They are both dead. 

L. C. 7. And who elſe was there? 

Mrs. Mayo. One Dr. Cocket. 

L. C. F. Where is he? | 

Mrs. Mayo. He is in Wales too, my Lord. 

TL. C. J. Tis a great Misfortune to have ſo ma- 
ny de ad, or ſo far remote. 

Oates, My Lord, fix Years time makes a great 
Alteration ina Family. 

Z. C. J. Was there any body elſe there? 

Mrs. Mayo. There were two of the Daughters, 
and they could all come and teſtify the ſame thing. 

L. C. I. Where are they, and what is become of 
them ? Why are they not here? 


2 | They are living in Lincolnſhire, my 


T. C. J. What elſe have you more to ſay ? 


for Perjury. 
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Mr. At. Gen. Pray, Mrs. Mayo, let me aſk you 
a Queſtion: What coloured Clothes had he on 
when you ſaw him firſt ? 

Mrs. Mayo. He had a whitiſh Hat, and colou- 
red Clothes. 

Mr. Sol. Gen. What time of the Day was it you 
ſaw him? 

Mrs. Mayo. In the Morning. 

L. C. F. Did he go publickly ? | 

Mrs. Mayo. Yes, he went publickly. 

Mr. Sol. Gen. Did he come often to the Houſe ? 

Mrs. Mayo. He was there frequently, my Lord. 

Mr. Sol. Gen. Then it ſeems he was fo di is'd 
that he could walk publickly in the Streets of Lon- 
don at Noon-day, and was frequently in the Family ? 

Mrs. Mayo. Yes, my Lord. 

L. C. F. 
ly? 

Mr. At. Gen. Mrs. Ma. 

L. C. F. Pray, give me leave to aſk her the Que- 
ſtion: Who was there at that time? 

Mrs. Mayo. Sir Richard Barker's Lady's Siſter, 
Madam Thurrel, and his two Daughters, and two 
of his Kinſmen, and two of the Servants, one is here 
a Witneſs now. 

L. C. F. Whois that, that is a Witneſs now ? 

Mrs. Mayo. One that belongs to Sir Richard Bar- 
ker, and the other is now dead, and thoſe two Kinſ- 
men are dead. 

L. C. 7. What is become of the two Daughters, 
ſay you? | 

Mrs. Mayo. They are in Lincolnſbire, as I take 
it, my Lord. 

L. C. J. When did you hear from them? 

Mr. At. Gen. My Lord, it is half a Year ago al- 
moſt ſince Mr. Oates had notice of this Trial. 

L. C. J. Where is Sir Richard Barker himſelf? 

Mrs. Mayo. I was with Sir Richard Barker, and 
he purpoli to have come hither ; but being a cra- 
zy Man, and antient, it ſeems he could not, and 
deſired to be excuſed, for he had a bad Night, and 
was not well; but he deſired that the Court ſhould 
know, ifhe were well, he would be there. 

Mr. At. Gen. Were you ſworn at a former Trial 
about this Matter, Mrs, Mayo? 

Mrs. Mayo. Yes, Sir, I was, 

2 Mr. At. Gen. Do you remember what you ſwore 
en? | 

Mrs. Mayo. The ſame I do now. 

Mr. At. Gen. Then I aſk you this Queſtion, 
How long before Whit/untide was it that you ſaw 
Mr. Oates at Sir Richard Barker's ? 

Mrs. Mayo. A pretty while before, twice. 

Oates. Mrs. Mayo, I'll put you a fair Queſtion, 
Whether or no it might not be a Fortnight before 
Whitſuntide, you think? 

Mrs. Mayo. The laſt time I ſaw you was a Week 
before Whitſuntide. 

L. C. J. How can you tell it was but a Week? 

Mrs. Mayo. *T was but a Week, becauſe at that 
time I had ſent the Boy for the Woman to ſcour 
and waſh there. | 

L. C. J. Was that the laſt time you ſaw him? 

Mrs. Mayo. Yes; I ſaw him ſeveral times before, 
and it was all before Mhitſuntide. 

L. C. 7. How long betore that, wasthe firſt time 
that you ſaw him ? 

Mrs. Mayo. He would be away for three or four 
Days, and come again.” : 

IL. C. J. But how long before the laſt time, was 
the firſt time you ſaw him? 

Mrs, Mayo. He came ſtill to and again. 


ow tell me who was in the Fami- 


L. 
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L. C. J. When was the time that you ſaw him 


next before the Week before Whitſuntide, which, 
as you ſay, was the laſt time you ſaw him? 


rs. Mayo. Iam not able to ſay that. 
L. C. F. Did you believe it was within the com- 


paſs of a Week before? 


Mrs. Mayo. To the beſt of my remembrance it 


was. . 
I. C. J. When was the firſt time you ſaw him? 
Mrs. Mayo. Twas in the beginning of May. 

L. C. F. You ſaid at firſt it was at the latter end 


of April. 


Mrs. Mayo. Pray, my Lord, let me a little 
think; I am unwilling to be miſtaken, I would ſay 


nothing but the Truth. | 
L. C. J. No, I would not have thee ; but for 


| God's ſake, let us have the Truth, that is that we 
look for. 


Mrs Mayo. I ſay, the Coach-man ſaw him there 


as well as I, and he can tell you better than I. 


L. C. J. ButIaſk you this Queſtion poſitively, 
Was it in May or April ? ; 
Mrs. Mayo. To the beſt of my remembrance it 
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vas the beginning of May. 


I. C. J. Was it within a Week of May? 

Mrs. Mayo. I believe it was, I cannot tell ex- 
actly toa Day. 

Mr, Sol. Gen. Was it ſo or not? 

Mrs. Mayo. I cannot be poſitive to a Day ; it is 


now ſix Years time ſince I was firſt examined about 


it. 
Mr. A. Gen. But you can remember what you 
ſwore then, can't you? | 
Mrs. Mayo. I declare it, I ſpeak not a Syllable, 
but will aver to be true, before the great God. 
Mr. Sol. Gen. Can you ſwear it was within the 
firſt ſeven Days of May ? 
L. C. J. You ſee, Mr. Sollicitor, ſhe ſays ſhe 
cannot. 
Mr. At. Gen. Did not you ſay at that Trial, 
that you did never ſee his Face till a Week before 
Mpitſuntide, or a little after? 


Mrs. Mayo. I did ſwear the ſame that I do now, 


to the beſt of my remembrance, and that is the 
Truth. | 
Mr. At. Gen. But did not you ſwear ſo ? 

Mrs. Mayo. I never ſaw him before that firſt time 
he came to Sir Richard Barker's, and after the laſt 
time that he came, I ſaw him not till after the Plot 


was diſcovered. 


Mr. Sol. Gen. How long was that after he had 
been at your Maſter's Houſe ? 

Mrs. Mayo. It was a good while, I cannottell 
how long. | 

L. C. J. Was it within a Month, or two 


Months ? 


Mrs. Mayo. It was more, my Lord. 
f L 0. F. Where was Sir Richard Barker at that 
time? |; 
Mrs. Mayo. He was at Putney. 
L. C. J. Then he did not ſee him? 
Mrs. Mayo. Not then he did not. 
L. C. J. Did he afterwards? | 
Mrs. Mayo, Yes, he did ſee him afterwards, 
L. C. J. How long afterwards was it? 
Mrs. Mayo. I can't tell how long afterwards it 


was, my Lord. 


L. C. J. About what time was it? 


Mrs. Mayo. After the Plot was diſcovered he was 


up and down in the Family. | 

L. C. J. Youneverknew Mr. Oates before that 
time he came in a Diſguiſe, and you did not know 
him then, but as they told you it was he? 
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Mrs. Mayo. No, I didnot, but as they told me 
then; and this is the Man, I'll ſwear it, 

Oates. Call John Butler. 

Cryer. Here is Fohn Butler. | 

Oates. Swear him. [Which was done. 
My Lord if you pleaſe I will propoſe my Queſtions 
to your Lordſhip ; and my firſt Queſtion is this, I 
pray your Lordſhip would ask him, whether he 
gave in any Evidence at the five Jeſuits Trial, or 
Langhorn's Trial, about my being in Town in 
April or May 78? 

L. C. J. Did you give any Evidence at the five 
Jeſuits Trial ? 

Butler. Yes, I did. 

L. C. J. Did you give any Evidence at Lang- 
born's Trial? 

Butler. Yes, my Lord, I was a Witneſs there. 

Oates. My Lord, it is ſo long ago, that ignorant 
People that come innocently without deſign, ma 
not be ſo ready in their remembrance, as hot 
that conn*d their Leſſon for ſo long time together. 

L. C. J. Well, well; what do you aſk him next, 
y_ he will ſtand by that Evidence he gave 
then; | | 
Butler. That is all I have to ſay, my Lord: I 
did teſtify the Truth then, and will abide by it. 

L. C. J. But he muſt give the ſame over again 
here, or it will ſignify nothing. 

Oates. My Lord, it is now fix Years fince, and 
this Queſtion was not thought to be ſtirr'd ſo long 
after: Therefore I beg ſo much Favour, that the 
Evidence he did give at Mr. Langborn's Trial may 
be read to him, 

L. C. 7. Oby no means. | 

Oates, My Lord, it is ſuch a diſtance of time 

L. C. J. Look ye, if he has any Notes himſelf, 
he may look on them to refreſh him. 

Oates. My Lord, he comes raw hither, without 
any Inſtruction at all. | 

L. C. J. So ſhould every Witneſs : God forbid 
we ſhould countenance the inſtructing of Witneſſes 


what they ſhould ſwear. 

Oates. I beg your pardon, my Lord, I did hope 
this Favour might be granted: I will then aſk him 
ſome Queſtions, 


L.C. F. Ay, ay, do, refreſh his Memory by 
Queſtions as much as you can. Come, I'll aſk him 
ſome Queſtions for you: Do you remember you 
ſaw Mr. Oates at any time in the Year 58? 

Butler. If it pleaſe your Lordſhip, as near as I 
can remember I ſaw him in May before the Plot 
was diſcovered. ON. | 

L. C. J. That was the Year 78. 

Butler. Tam ſure ] did ſee him about that time. 
I. C. J. Where did you ſee hin:? 

Butler. J was a Servant to Sir Richard Barker, 
and Mr. Oates I had been acquainted with before he 
went to Sea; he uſed to come to my Maſter's 
Houſe frequently, and divers times he din'd at the 
Table, and I waited upon my Maſter there. 

L. C. J. When was it that he din'd there at the 
Table ? | 

Butler. A Year before that time in May that I 
ſpoke of before : It was before he went to Sea, 

L. C. J. When did you ſee him again? 

Butler. After he came from Sea, I ſaw him at 
my Maſter's Houſe. 1 

L. C. F. When was it that he went to Sea? 

Butler. It was a Tear or two before the May 
that I ſaw him diſguis'd coming to my Maſter's 
Houſe. | 

Mr. At, Gen. Ay, what Diſguiſe did he come in? 

| DE. | Buiter. 
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Butler. His Hair was cut off, cloſe cropt to his 
Ears, and an old white Har over his Head, and a 
ſhort gray Coat over like a Horſe. man's Coat. 

L. C. J. How came you to take ſuch notice of 
him at that time, as to be able to ſwear when this 

82 
"Baths: I was call d preſently after for a Witneſs. 

L. C. J. How long after this was it, that you 


were call'd to be a Witneſs? 
Butler. It was when the Trials were at the Old- 


Bailey. ; 

L. C. J. Was this the firſt time you had recol- 
lected theſe Circumſtances ? 

Futler. Yes, my Lord, that was the firſt time. 

L. C. J. Then how came you a Year and an 
half's time afterwards to remember the preciſe 
Month of May, when you did not know yow ſhould 
be call'd to queſtion about it, and yet you cannot 
remember the time particularly when Oates went 
to Sea, but take the Compaſs of a Year or two? 

Butler. 1 gueſs it was a Year before, I cannot ex- 
actly tell. 

L. C. J. When you can but gueſs at the time of 
ſuch a remarkable Paſſage, within the Compaſs of 
a Year or two, how can you pitch upon the very 
Month for ſuch a thing as this is, a Year and a 
half's time after? | 

Oates. No, my Lord, it was not ſo long as a 
Year and a half. 

L. C. J. Pray, Sir, have patience. | 

Oates. My Lord, the Records ſhew, that Ire- 
land's Trial was the 17th of December 78, and the 
five Jeſuits Trial was the 15th of June 79. 

L. C. F. Then it is a full twelve-month's time 


and more from the May that he ſays he ſaw you at 


Sir Richard Barker's, to Whitebread's Trial, in 
which he was examin'd the firſt time. Now that 
which I deſire of him, 1s, togive me a reaſon why 
he remembers 1t was in the May was twelve-month 
before? 

Butler, My Lord, the Lady whom ] did ſerve, 
died in February before, that Yate 

L. C. J. But give me ſome reaſon of your Re- 
membrance ſo long after. 

Builer. My Lord, I do as well as J can, 

L. C. J. Well, what is it? 

Butler. My Lady was buried in February, and 
he comes into the Yard where I was cleaning my 
Coach, in May following that February, which was 
May before the Diſcovery of the Plot. He ask'd 
me what Alteration was in the Family? I told 
him my Lady was dead, and the Eſcutcheon was 
over the Door for her. He ask*d for Dr. Tongue 
when he came firſt in the Houle, 

L.C. 7. Why ſhould he ask for Dr. Tongue ? 

Butler. My Lord, Dr. Tongue lodged there, and 
he didaſk for him: I come to juſtity the Truth; 
upon my Salvation what J fay is true. 

L. C. J. Well, when he aſk'd whether Dr. Tongue 
was within, what ſaid you? 

Butler, J told him, no; but he went into the 
Room where Dr. Tongue ud to lic, but found him 
not there: ſo he went out again, That was the 
ſame time Mrs. Mayo ſaw him. 

L. C. J. But, Friend, prithee mind what I aſk 
thee, becauſe thou muſt give me ſatisfaction how 
thou com'ſt to remember this, ſo as to be able to 
ſwear it; for his going to aſk for Tongue, or the 
Eſcutcheon being over the Door, neither of thoſe 
can be a Reaſon for you to remember that this was 
in May, tor the Eſcutcheon may be up in June, or 
n 7 Ys Tv. Auguſt, or in any other Month after 
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the time you ſpeak of: But how came you to take 
notice of this Buſineſs that it was in May? 

Butler. Sir Richard Barker my Maſter was then 
ſick at Putney, which was in May, tho*I cannot 
ſpeak to a Day or a Week particularly. 

L. C. J. Then prithee let me aſk thee this Que- 
ſtion, how long had your Maſter been ſick before 
that ? 

Butler. He had never been well fince my Lady 
died. 

L. C. J. When was it that your Lady died? 

Butler. In February betore. 

L. C. J. How long after that did your Maſter 
Sir Richard Barker continue fick ? 

Butler. Half a Year, I believe. 

L.C. F. Why then, ſuppoſe your Maſter fell 
ſick N after your Lady died, and he 
continued ſick half a Year after, yet all this while 
Oates might come during his Sicknels even in the 
Month of June or July, when ' tis acknowledg'd he 
was in Town, and not be here in February, which 
is teſtified by a great many Witneſſes, 

Butler. My Lord, I tell your Lordſhip the 
Truth, it was in May. 

I. C. J. But how doſt thou come to take notice 
it was in the Month of May, ſo as to be able to 
ſwear it? | 

Butler. My Lord, I tell your Lordſhip my Lady 
was dead, and the Eſcutcheon was over the r. 

L. C. J. So it might be, tho' he came in June or 
July, I tell ye. 

utler. My Maſter was ſick at Putney at that 
time. 

L. C. J. How long did he lie ſick at Putney ? 

Butler. He was ſick there a Fortnight, my Lord. 

L. C. 7. Then prithee when did thy Maſter go 
to Puiney? 

Butler. I cannot tell to a Day. 

L. C. J. In what Month was it that he went? 

Butler. It was the latter end of Abril, my Lord, 
as I remember. 

L. C. J. How long continued he ſick at Putney ? 

Butler. The matter of a Fortnight. 

L. C. J. Was not your Maſter ſick, when your 
Lady died, at Putney ? 

Butler. No, he was not there then. 

L. C. J. When did he go to Putney, fay ye? 

Butler. He went not thither till the latter end of 
April, my Lord. 

L. C. J. And did he continue at Putney but a 
Fortnight ? 

Butler. Not at a time, but he continued going 
and coming a quarter of a Year. 

L. C. J. But this was the firſt time of his go- 
ing, was it? 

Buller. Yes, as I do remember. 

Oates. My Lord, he is my Witneſs, and I de- 
fire I may examine him. 

L. C. J. Hold there, Mr. Oates ; he is mine too. 
All the Witneſſes are mine to ſatisfy me in the 
Truth of the Fact. 

Oates. And to fatisfy the Jury too, my Lord. 

L. C. J. Yes, and to ſatisfy the Jury too; but 
I muſt and will ſift out the Truth, for both our 
Satisfactions. 

Oates. My Lord, it is now, come the next 
Month, fix Years ago ſince the Evidence of this 
Matter was firſt given by theſe Witneſſes. 

L. C. J. Then, Mr. Oates, Il come a little 
rounder to you, and I'll put you inttꝰ a certain 
way of clearing this Buſineſs. PII tell you what 
you ſhall do; you had 5 Lodging in Town, as 

well 
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well as Diet, and as well as you did eat at Dr. 
Barker's ſometimes, ſo you eat and lay ſometimes 


elſewhere. You were here in Town a great while 
together, if your own A ſſertions be true; for you 
were from April till June in Town: Now come 


and give us account by ſome Witneſſes, if you 


can, where did you lodge at that time, and where 
did you diet? For it ſeems you had but one Meal 
at Sir Richard Barker's. 
Oates. Is that the Queſtion, Sir, here in hand ? 
L. C. J. Ay indeed 1s it, and the main one too. 
Oates. I beg your Lordſhip's pardon if I miſtake, 


but I think that is not now in queſtion ; for theſe 


St. Omers Men do ſwear, That I was all Ari 
and May at St. Omers: Then if I do prove that in 
April and May I was not at &. Omers, but here 
in London, it is Argument good enough againſt 
them that their Evidence is falſe. And indeed, 
can your Lordſhip or the Jury expect, that I be- 


ing then engag' d among and for the Papiſts, and 


afterwards an Evidence againſt them to diſcover 
their Treaſons, can bring any of them to teſtify 
for me now? No, they will as certainly forſwear 
themſelves, as theſe young Fellows have all done. 

L. C. J. Let me aſk 0 a ſhorter Queſtion : 
Did you always lie in a Papiſt Houſe all the two 
Months you ſay you were here? 

Oates. My Lord, I lay at ſeveral Houſes. 

L.C.F. Tell me the Names of thoſe Houſes, 
or any of them. 

Oates. It is not to the Point in queſtion: here, 
my Lord, | 

L. C. J. Yes it is very much; but I perceive 
it is a Secret, and let any body judge why. 

Oates. My Lord, they that have by the Prin- 
ciples of their Religion, Liberty to affirm or 
deny any thing, and can have Diſpenſations for 
the Violations of Oaths and Sacraments, certainly 
are 1 to be admitted as Witneſſes in ſuch a Caſe 
as this. 

L. C. J. Talk not to me of Diſpenſations, and 
I know not what; I ſpeak from a plain demon- 
ſtrative Proof: Can it be believed that you ſhould 
be here in Exgland ſo long, and as they ſay, pub- 
lickly, and no Perſon living ſee you that we can 
hear of, but an old Woman that never ſaw you, 
nor knew you before, and a Coachman that tells 
a wild Story without reaſon? If you will not tel] 
me where you lay, can you tell me where you 
did eat all that time ? | 

Oates, I can tell where I did lie that time. 

L. C. J. Do ſo then. Let us hear it, that will 
be your beſt Defence. 

Oates. Is that the Point, my Lord, in queſtion ? 

L. C. J. Ay, upon my Word is it the main 
Point in this Caſe. | 


Oates. If it ſhould go upon that foot, my Lord, 


it is impoſſible for me now to prove it; for *tis 
well known, I lay ſometimes with Mr. J/hitebread, 
and ſometimes with Mr. Mico, neither of which 
can I have to teſtify for me ; and beſides, I muſt 
inſiſt upon it, theſe things were in queſtion at 
Whitebread*s Trial, nor do I believe that Mr. 
Whitebread, if aſk'd at his Death, would have juſti- 
fied, and ſtood by it, that I was not here then. 

L. C. J. Well, this I muſt certainly ſay, I can- 
not help it, but it will ſtick with me till better 
anſwered, I can never be ſatisfied, that if you 
were here ſo long, there ſhould no better Evidence 
be produced to prove you here. 

Otes. My Lord, nor can I help your Diſſatiſ- 
faction, but I am to ſatisfy all that hear me this 
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Day, that it is a very hard Caſe that is put upon 
me; I have taken the moſt effectual Courſe that 
I could, to provide for Evidence to make my De- 
fence; and I think, by your Lordſhip's good 
Leave, thoſe that I have produc'd, do prove me 
here in Town in April and — 78. And if your 
Lordſhip has done with this Witneſs, I'll call an- 
other. | 

L. C. J. Well, go on as you will. I tell you 
what ſticks with me. | | 

Oates. Pray call Mr. Philip Page. 

Mr. Sol. Gen. Hold, Sir, a little; I would aſk 
theſe Witneſſes a few Queſtions before they go 
away. You Butler, let me aſk you, pray, the 
firſt rime you ſaw Mr. Oates at the time you ſpeak 
of, was it in April or May? | 

L. C. J. He ſwore it was the beginning of May. 

Butler. To the beſt of my knowledge it was 
the beginning of May. 

Mr. Sol. Gen. Who did you tell firſt, that there 


was Mr. Oates at that time? 


Butler. I told it Mrs. Mayo. 

Mr. Sol. Gen. Conſider, Friend, what you ſay 
now, you are upon your Oath, and conſider what 
you ſaid at the former Trial, when you were up- 
on your Oath too. | | 

Oates. Pray, my Lord, I defire my Witneſles 
may be examined without Threatnings. 7 

L.C. F. It is not a Threatning, it is an Admo- 
nition not to go beyond the Truth, 

Mr. Sol. Gen. Be ſure you be in the right in what 
you ſay, and now I aſk you upon your Oath, when 
was the firſt time you ſaw Mr, Oates when he 
came in that Diſguiſe you ſpeak of? 

Butler. I told you it was in May, Sir. 

Mr. Sol. Gen. How far in May, conſider well 
what you ſay. 

Butler. To the beſt of my Remembrance, it 
was the beginning of May. | 

Mr. Sol. Gen. Do you think it was within a Week, 
or the firſt ten Days of May? 

Butler. I cannot tell that, as well as I remem- 
ber, it was the beginning of May. | 

Mr. Sol. Gen. When you ſaw him firſt in May, 


who elſe, as you remember, was by? 


Butler. Mrs. Mayo. 

Mr. Sol. Gen. And no body elſe ? 

: _ Yes, one Benjamin Turbet, who is ſince 
ead. 

Mr. Sol. Gen. But conſider your Oath, Friend, 
once more, and recollect yourſelf; Do you ſwear 
poſitively Mrs. Mayo was by, and did ſee him at 
the ſame time? | 

Butler. I faw her look out of the Window into 
the Yard, and I believe ſhe did ſee him. | 


Mr. Sol. Gen. Well then, let us examine her 
Evidence and yours together, and ſee how they 


are. 
| Oates. My Lord, theſe are not Queſtions tend- 
ing to ſatisfy the Jury at all, as to the Point in 
queſtion. 

L. C. J. Are they not? methinks they are, what- 
ſoever you think. 

Oates. After fix Years time, to aſk ſuch poor 


ignorant People ſuch trifling Queſtions ! 


IL. C. J. Pray, Sir, be contented, and let the 
King's Counſel examine the Witneſſes. 

Oates. My Lord, he ſays I was here in May, 
that's enough. 

L. C. J. Well, Sir, I know what he ſays. 

Mr. Sol. Gen. And you ſhall hear Mr. Oates, how 


your Witneſſes agree, 
EU. J. 
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I. C. J. Go on, Mr. Sollicitor, and do you ſit 
| e quiet. 

ay ay 9-04 Then, my Lord, I would aſk him 

this Queſtion more; the firſt time you ſaw Oates 

come to Sir Richard Barker's, what Habit, pray 

you, was he in? 87 

Butler. He was in a Diſguiſe. 

Mr. Sol. Gen. Ay, what Diſguiſe? = | 

Butler. He had a white Hat flapping over his 
Fars; his Hair cut ſhort, cloſe to his Ears, anp 
a grey ſhort Coat. NN 

Mr. Sol. Gen. Had he never a Perriwig on ? 

Butler, No, his Hair was cut ſhort to his 

rs. | 
115 Hanſes. Was he in ſuch a Diſguiſe, that a 
Man might not ordinarily know him, that had 
known him before ? 

Butler. Truly, my Lord, I did not know him 
when he firſt came in, till he ſpoke to me, and 
aſked me, how do you, Fohn ? and then I recol- 
lected who he was, that it was Mr. Oates. 

Mr. Sol. Gen. Was he always in the ſame Habit, 
when he came thither ? 

Butler. The next time he came he had a Cin- 
namon-coloured Suit, and a long black Perriwig 
that was curl'd down thus far, and a black Har, 
with a green Ribbon and green Cuff-ſtrings about 
his Writs. 

L. C. J. Did you ever ſee Oates dine there? 

Butler. Yes, I did. 

L. C. J. When was that? 

Butler. After my Maſter came home from Put- 
ney. 

L. C. J. Who was there beſides ? 

Butler. One Sir William Thurrel and Madam 
Thurrel, 

IL. C. J. How often did he dine there? 

Butler. Several times, 

L. C. J. Who elſe was there? 

Butler. My Maſter and his Daughter, 

L.C.7. And who elle ? 

Butler. Mrs. Mayo. 

L. C. J. What is become of your Maſter's 
Daughter ? | 

Butler, T beg your pardon for that, my Lord. 

L. C. J. Where is ſhe, Man? 

Butler. She is at home, I ſuppoſe. 

L J. What doſt thou beg my pardon for 
then: 

Butler. My Lord, I call to mind ſhe did not 
dine with them. 

L. C. J. Did ſhe dine at any time with him 
there? | 

Butler. Yes, I remember ſeveral times ; but not 


then. 


L. C. 7. When did you ſee your Maſter's Daugh- 
ter laſt ? 7 


Butler. I have not ſeen her this Quarter of a 
Tear. 


L. C. 7. Where is ſhe now ? | 
Butler. At home at Putney, my Lord, I be- 


lieve, 
L. C. J. And ſhe was ſeveral times tha when 


he din'd' there? 


Butler. Yes, ſhe was at home. 


L. C. J. Did Mrs. Mayo ſee him at Dinner 
there ? 


| Butler. Yes, I believe ſhe did. 


I. C. J. How often did he dine there about this 
time you ſpeak of? 
Builer. Several times. 


L. C. J. ou think imes? 
vi 7 ſeven times ? 


for Perjury. 


Butler, 1 do think he might have din'd there 
ſeven times. 

L. C. J. Did he more than ſeven times, do you 
think ? 

Butler, I cannot number how many times it 
Was. 

L. C. J. Now come in Mrs. Mayo again, 

Mrs, Mayo, Here I am, my Lord, 

L. C. J. Mrs, Mayo, give me leave to aſk you 
a Queſtion or two. 

Mrs. Mayo, Yes, my Lord, what you pleaſe, 

L, C. J. You ſay (if I do not miſ remember; 
if I do, I beg your pardon, and you'll cor- 
rect me) a Week in May was the firſt time you 
ſaw Mr. Oates, and that was at Sir Richard Bar- 
ker*s. 

Mrs. Mayo. I think it might be about the be- 
ginning of ow 

L. C. J. Had he been in the Houſe before? 

Mrs, Mayo, Not at that time that I know of, 
but as they told me. 

L. C. J. Who told you? 

Mrs. Mayo. That Coach- man there, Jobn Butler, 
and one Benjamin who liv'd in the Houſe, 

L. C. J. Then you did not ſee him the firſt 
time he came; what ſay you, Butler? 

Butler. She did ſee him out of the Window in 
the Yard, 

L. C. J. Well, let that paſs then: come PII 
aſk you another Queſtion upon your Oath, How 
often have you ſeen him dine there ? 

Mrs, Mayo, I ſaw him dine that time that I 
ſpoke of. 

L. C. J. Did not he dine there above once? 

Mrs, Mayo, No, he did not. | 


L. C. J. What ſay you, Butler? 
Butler. He did dine there ſeveral times with 
them. 


L. C. J. Then one of you two muſt be miſta- 
ken, I am ſure. | | 

Oates. My Lord, if your Lo would pleaſe 
to give me leave co ſpeak, I woul ſet it right, 

L. C. J. Good Sir, let them ſer themſelves right 
if they can, we need none of your Inſtructions. 

Oates, My Lord, I defire _—_ 

L. C. J. Why, how now; pray, Sir, be at 
quiet, Mrs, Mayo, pra what Habit had Oates 
when you ſaw him firſt 

Mrs, Mayo, He was in a grey Hat and a grey 
Coat, 

L. C. J. Was his Hair ſhort or long? 

Mrs. Mayo. He had on a kind of a ſhort Wigg. 

Mr. Sol. Gen. Are you ſure it was a Wigg? 

Mrs. Mayo. Yes, a kind of a brown Perriwig. 

L. C. J. And he ſays his Hair was cut ſhort to 
his Ears. | 

Oates. Theſe things are very lean ſtuff to perjure 
a Witneſs upon. 

Mr. Sol. Gen. When he came the ſecond time, 
what Clothes had he on? 

Mrs. Mayo. Afterwards he came in black 
Clothes and a long Perriwig. | 

Mr. Hanſes. What coloured Perriwig was that, 
a black or a white one? 

Mrs. Mayo. Not a black, but a brown. 

Mr. Sol. Gen. You ſay it was long. 

Mrs. Mayo. Longer than his other, yet not very 
long neither, 

L. C. J. Here are I know not how many Contra- 
dictions in theſe Witneſſes Teſtimonies. 

Oates. Truly, my Lord, I do not find in the 
Examination of the St. Omers Witneſſes, you mw 
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ſo ſtrict, or bore half ſo hard upon them, as you 
do upon my Witneſſes ; what docs it ſignify, my 
Lord, whether the Wigg were long or ſhort, 


black or brown ? a 
L. C. J. We have no other way to detect Perju- 


ries, but by theſe Circumſtances ; and *ris the Duty 
of a Judge to enquire into all Particulars ; as in a 


- Controverſy about Words, were they ſpoken in 


Latin or in Engliſh, and ſo to all Places and 
Poſtures of ſitting, riding, or the like ; as you 


know the Perjury of the Elders in the Caſe of Su- 


ſanna, was by their different Teſtimony in particu- 
lar Circumſtances diſcovereed. 

Oates. My Lord, I will aſk her but one ſhort 
Queſtion 3 by the Oath you have taken, Mrs. Mayo, 
to ſpeak the Truth, the whole Truth, and nothing but 


the Truth, as you expect the Face of God with Com- 
fort in another World; did you ſee me at Sir Ri- 


chard Barker's at any time in May 78 ? the May 


before the Plot was diſcovered, for that is the main 


Queſtion. *_ : 
Mrs. Mayo. Yes, I did, and I ſpeak nothing 


here, but what I ſpeak as in the Preſence of the 
Lord. 

L. C. J. Prithee, Woman, doſt thou think we 
aſk thee any thing that we think thou doſt not 
{peak in the Preſence of the Lord? We are all of 
us in the Preſence of the Lord always. | 

Mrs. Mayo. And ſhall anſwer before him for all 


that we have done and ſaid, all of us, the proudeſt 


and the greateſt here. 
IL. C. J. But I would not have ſo much to anſwer 


for, asthou haſt in this Buſineſs, for all the World. 


Mr. Sol. Gen. Well, we have done with her now, 
ſhe may go away. 

L. C. J. Where does ſhe live now? 

Cryer. Mrs. Mayo, where do you live now? 

Mrs. Mayo. In Leaden-hall-ftreet, my Lord. 

IL. C. 7. When did you ſee Sir Richard Barker's 
Daughter ? | 

Mrs. Mayo. About a Fortnight ago. 

L. C. 7. Where? 

Mrs. Mayo. In Barbican, in London. 

I. C. J. Do you live with Sir Richard Barker now? 

Mrs. Mayo. I do not live with him now. 

L. C. J. Did his Daughter uſe to be at the Ta- 
ble at Dinner? 

- ons Mayo. She was often in the Country, my 
ord. | 

L. C. 7. Did ſhe eat at his Table at that time 
when Oates was there? 

Mrs. Mayo. I am not able to ſay whether ſhe 
did or not; ſhe uſed to be in Wales at Sir Thomas 
Middleton's ſometimes, and with Madam Thurre! 
her Aunt, who was her Mother's Siſter, and her 


two Daughters, 


L. C. J. In Wales, doſt thou ſay, where? 

Mrs. Mayo. My Lord, in your own Country, 
at one Dr. Cocket's ; I know your Lordſhip, tho 
your Lordſhip does not know me. | 

L. C. F. I am very glad of it, good Woman; 
but prithee did ever Sir Richard Barker dine with 
Mr. Oates ? 

- Mrs. Mayo. I cannot ſay he did, he went to and 
ro. 

L. C. J. Well, have you any more Witneſſes? 

Oates, Cryer, call Philip Page. 

Cryer. Here he is, Sir. 15 

Oates, Pray fwear him. (Vhich was done.) Pray 
be pleas'd to give my Lord and the Jury the belt 
account you can of my being in 'Town. Bur, 


Mr. Page, the Queſtion that I firſt aſk you, Is, 


whether I was here in April or May, and in what 
Year it was that you did ſee me at your Maſter's 
Houle ? 

L. C. J. When did you fee Mr. Oates at your 
Maſter's Houſe ? You mean Sir Richard Barker 
to be his Maſter, I ſuppoſe. 5 

Oates. Yes, my Lord. 

L. C. J. What do you fay to it? 

Page. Truly, I cannot be poſitive to the Year, 
but to the beſt of my Remembrance it was 78. 

Oates. Pray tell my Lord and the Jury ſome 
Circumſtances in that Year that did happen to you, 


that makes you believe it was 78. 


Page. Sir, Pl give = the beſt Satisfaction I 
can to the beſt of my knowledge; he came to Sir 
Richard Barker's one Evening, and there he en- 
quired for Dr. Tongue: He was in a Diſguiſe, in a 
light-colour'd Coat, ſomething like to Frize, but 
it was not Frize; the Term that they give it, I 
cannot ſo readily tell. He had his Hair cur ſhort, 
almoſt to his Ears, and he had a broad- brim'd Hat 
on, anda ſmall Stick in his Hand, walking melan- 
choly about the Hall: I happening to be the firſt 
body he met with, as I ſuppoſe, he aſk'd me if 
Dr. Tongue was within. I told him no, I nad not 
ſeen him of a conſiderable time. He then afſk*®d me 
where Sir Richard Barker was? I told him he was 
ill now at Putney. Says he, when will he be here? 
I told him, I could not tell. 

L. C. J. Did he ſee any body there but you? 

Page. That I cannot tell, my Lord; not that I 
know of. | | 

L. C. J. What time of the Year was it? 

Mr. At. Gen. And what Month? 

Page. What Year and what Month it was, I am 
not able to ſay, my Lord. | 

I. C. J. What became of him after that? 

Page. He went out of our Gates then, Sir; he 
was walking up and down melancholy, and not 
finding any one, as I ſuppoſe, to anſwer him, he 
continu'd walking in the Patients Hall, where 
they uſed to wait on Sir Richard Barker, that came 
to diſcourſe with him about Phyſick ; and upon 
my Anſwer to his Queſtion, he went away. 

L. C. J. Did you ever ſee him any other time 
near to that time? | 

Page. No, I did not. | 

L. C. J. Did you uſe to wait at Table? 

Page. No, I did not. 

L. C. 7. What Service were you then engaged in 
at Sir Richard Barker's? 

Page. I made up the Phyſick, my Lord. 

L. C. J. Did you not acquaint the Coachman, 
nor Mrs. Mayo, nor Sir Richard Barker with it? 

Page. I think Sir Richard Barker was in Town 
ſoon after, and I did acquaint him with it. 

Oates. But can't you tell what time this is, Sir? 

Page. I can ſay no other than J have ſaid; I be- 
lieve it was in 78. 

L. C. 7. Was this in June, Fuly, or May, or 
when ? | 

Page. I. cannot ſay punctually what Month it 
was, my Nord; but, to the beſt of my Knowledge 
and Remembrance, it was in the Beginning of 
May. 

Oates. Had not your Maſter a Patient at 1/iag- 
ton at that time, that was ſick of a Fever? 

Page. Yes, he had. 

Mr. 7:/t. Withins. Why, would Mr. Oates have 
give the Patient Phyſick ? 

Page. No, my Lord, but *twas about that time 
that the Patient was under my Maſter's Cure. 

Oates. 
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Oates. Indeed the St. Omers Men do ſwear 
thorough · ſtitch, but my honeſt Witneſſes are cau- 
tious, it being ſo long ago; and he that is a Mi- 
niſter of the Church of England (as they ſay) ſpeaks 
to a very Day, upon a much ſlighter Circumſtance. 
Pray call Mr. William M. alker. 

Cryer. Here he is. 

Oates. Swear him. (Which was done.) Be pleas'd, 
Walter, to give my Lord to underſtand, when 
*twas you ſaw me here in London in Diſguiſe, and 
when it was you ſwore ſix Years agone at the Old 
Bailey, that you ſaw me here in London : Sir, the 
time in Controverſy 1s this : I came here to diſcover 
a Plot of the Papiits againſt the King's Life and the 

L. C. J. You muſt not aſk Queſtions in that 
manner. It is propereſt for you to propoſe your 
Queſtions to the Court, and they will aſk the Wit- 
nefles. | 
\ Oates. Then I will not aſk him, but propoſe it 
to your Lordſhip. 

L. C. J. Ay, propoſe what Queſtions you pleaſe, 
and if they are fair, I'll aſk them. 

Oates. Then, my Lord, I would aſk Mr. Walter 
this Queſtion ; when *rwas he met me with a Diſ- 
guiſe, in what Year and what Month ? 

Mr. Walter. My Lord, I have been interrogated 
in former Times upon this Point, fix or feven Years 
ago; and I do confeſs I did fee the Man, and met 
him between St. Martin*s-Lane and Leiceſter-fields ; 
and truly, my Lord, I think I may fay it was my 
Unhappineſs to meet with him ; for I have had a 
great deal of Trouble by it ſince, - Subpœna upon 
Subpœna, Trouble after Trouble, that I am even 
weary of it; for Iam an old Man. But ] do ſay I 
did meet him at that end of the Town, between 
St. Martin*:-Lane and Leiceſter-fields in a ſtrange 
Diſguiſe ; he was juſt like a Vagrant, a very Raſ- 
cal, and that's true, I believe, my Lord. 

Mr. At. Gen. Did you know him before ? 

Mr. Walker. Yes, or I had not known him then. 

L. C. J. When was this? 

Mr. Walker. My Lord, Fl tell you; my Lord 
Chief Juſtice Scroggs, when I was at the Old Bailey, 
aſk'd me if I knew what time I ſaw him thus; ſaid 
I, my Lord, *tis almoſt a Year and an Half ſince 
I ſaw him; and I being an old Man, little thought 
it worth the while to lay up the particular time in 
my Memory: but Pl] caſt about in my Thoughts 
to make the beſt Conjecture I can; for now I will 
not be upon my Oath, it being but Conjecture. 

L. C. J. But now you are upon your Oath, re- 
member that, Man. 

Mr. Walker. My Lord, I am ſpeaking what I 
ſaid to the Court at that time. 

L. C. J. Pray do not tell us an old tedious Story 
of the Queſtions and Anſwers in the Old Bailey, 
but mind what is ſaid to you here; my Queſtion is 
now, what time you faw Oates diſguiſed between 
St. Martin's-Lane and Leicefter-fields, as you ſay 
you did. 

Mr. Waller. My Lord, I cannot preſcribe the 
time; but Pl gueſs as near as I can with the beſt 
probability, and that is, upon this Circumſtance ; 
when I went forward into Leiceſter-fields, in the 
Court before the Houſe, I ſaw the Elm-Trees 
budded forth as big as an Hazle-Nut ; fo that I 
did conjecture by that Token, it might be between 
Lady-day and the latter end of April; that was the 
time as near as J could gueſs. 

L. C. J. In what Year was it ? 


Mr. Walker, I cannot very well tell what Year it 
WAS, | | I 


for Per jury. 


L. C. J. Was it in 77 or 58 ? 

Mr. Walter. Truly, my Lord, I never thought it 
worth ſo much taking notice of, to fix the particu- 
lar time in my Memory. 

Oates. Whether was it that Vear the Plot was 
diſcover'd, or the Micbaelmas following? 

Mr. Walker. T cannot tell when the Plot was 
diſcover'd, or whether it be found out yet or no. 

Oates, But was it the Year before you were exa- 
min*d ? 

Mr. Walker. To anſwer you, Mr. Oates, when it 
was exactly, I cannot fay ; truly I would give you 
the beſt Satisfaction I could, and do you as much 
Right as I would do myſelf. I think if that time 
when I was examin'd were in 77 or 78, it was near 
a Year and a Quarter before I did ſee you. 

L. C. J. Well, what can you make of this? 

Oates, *Tis not to be ſuppoſed he is a very willing 
Witneſs ; but yet he ſays, *rwas a Year — Quar- 
ter before the Trial in which he was examin'd, 
which muſt be in April 78. 

L. C. J. I would know this Queſtion of you: 
Were you preſent at the Old Bailey, when the five 
Jeſuits were tried? | 

Mr. Walker. J was there, my Lord. 

L. C. J. Were you at any Trial but one? 

Mr. Walker. I was not examin'd at any time but 
one. 

L. C. J. Have you any more Queſtions to aſk him? 

Mr. Walker. My Lord Chief Juſtice that then 
was, did aſk me, if I knew any of the Priſoners at 
the Bar; and I look*d upon all of them, and I faid 
I knew not either of them. . 

Oates. Pray, my Lord, aſk him whether he was 
not produc'd, when the St. Omers Men were 
produc'd, and gave his Evidence as to my being in 
Town at that time. 

L. C. J. He hears the Queſtion, let him anſwer 
If. 

Mr. Walker. J am not able to anſwer you, be- 
cauſe you put ſeveral Queſtions together ; but this 
I fay, I was never examin'd but once, though I 
have been ſubpcena'd often, to my great Torment 
and Trouble. 

Oates. Did you give Evidence at that Trial, 
that you ſaw me in April 78 ? | 

Mr. Walker. I teſtified that I ſaw you, and by 
ſuch Circumſtances, it muſt be about ſuch a time 
as well as I could ſuggeſt; but I could not, nor 
cannot ſpeak poſitively. 

Oates. Now, my Lord, I ſhall go on to another 
Part of my Evidence, and call ſome other Wit- 
neſſes; and firſt of all, I come to Mr. Serjeant 
Maynard, and I deſire he may be ſworn. 

[Which was done. 

IL. C. J. What do you aſk my Brother Maynard? 

Oates. I call Mr. Serjeant Maynard to give an 
account of the Proceedings of the Houſe of Com- 
mons upon my Diſcovery of the Popiſh Plot. 

L. C. J. We will not admit that to be any Evi- 
dence at all ; nor can it be by Law. 

Oates. My Lord, Mr. — Maynard was 
one of the Committee of the Houſe of Com- 
mons that managed the Impeachment, and can 
give an account of the Evidence and Records that 
were produced at the Trial of the late Viſcount 


Stafford. 


Mr. Serj. Maynard. I know nothing truly, nor 
can remember any thing of 1t now. 
IL. C. J. He ſays he remembers nothing. 
Mr. Serj. Maynard. If Mr. Oates had told me be- 
fore-hand, when he ſubpaena'd me, what _ 
an 
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and what particular things he would have examin*d 
me to, probably if I was there, I have Notes that 
I then took; but I can never ſwear to my Memory, 
tor any Cauſe ſo long ago. 8 

Oates. My Lord, I am very ſorry Mr. Serjeant 
 Majnards Age ſhould fo impair his Memory. 

L. C. J. I dare ſay, you are not more ſorry than 
he 1s for his Age. : 

Oates. Well, my Lord, I cannot help it: Then 
I defire Mr. Blaney may be aſk'd whether he has his 


Notes of my Lord Stafford's Trial. 


Mr. Blaney. No, my Lord, I have them not 


here; Mr. Oates by his Ticket of his Subpcena, 
deſir'd only the Notes of Ireland, Whitebread, and 
Langborn's Trial. 

T. C. J. But J muſt tell you, Mr. Oates, if thoſe 
Notes were here, they could be of no uſe to you, 
without the Record of my Lord Stafford's At- 
tainder; if you aſk any thing upon another Trial, 
you muſt produce firſt the Record of that Trial, 
and then you may examine to what was given in 


Evidence at the Trial. 
Oates. My Lord, it is of Record in the Houſe of 


Lords. 


L. C. J. But that we are not to take notice of, 


without the Record be brought in Evidence before 


us: We muſt go according to the Courſe of Law 
in all Caſes. 

Oates. Then, my Lord, I muſt betake myſelf to 
another Part of my Defence ; and that is, to 
prove the frequent Attempts made to baffle the 
Diſcovery of this Popiſh Plot, and to ſtifle the 
Murder of Sir Edmundbury Godfrey, and to fling it 
upon a Proteſtant Peer. | 

L. C. J. But that is no Evidence neither. 

Mr. Juſt. Holloway. Surely that is very collateral 
Evidence. 

IL. C. J. Nay, it is no Evidence at all in this 
_ Cafe; we muſt not admit of any ſuch Evidence to 
be given. | 

. Oates. Good, my Lord, if this had not been 
true, which was ſworn by Witneſles that had diſ- 
cover'd the Plot, why ſhould theſe Men appear to 
ſuborn Witneſſes (and they have been convicted of 
Subornation, and endeavouring) to baffle the Diſ- 
covery, particularly as to Juſtice Godfrey's Death ? 

L. C. J. Mr. Oates, I muſt keep you to Evi- 
dence that is proper; we are upon our Oaths to go 
according to Law, and the Jury are upon their 
Oaths to try this Cauſe according to their Evi- 
dence; and we are bound to give them this Ad- 
vice in point of Law, that nothing muſt weigh, or 
have any Conſideration with them, that you offer, 
if it be not legal and proper Evidence. it you can 
lay and prove, that any of the Witneſſes that have 
been produc'd this Day againſt you, have been 
tamper'd with; or that they have tamper'd with 
any of the former Evidence, that is a good Evidence 
againſt them; but it muſt not be by any means ad- 
mitted, that the Time of the Court be taken up, 
or the Jury inveigled by that which has not a na- 
tural Tendency to the Buſineſs before us. 
Oates. But if your Lordſhip pleaſe, this Conſult 

in Arril 78, was diſcover'd to the Houſe of Com- 
mons, among the other Parts of the Diſcovery of 
the Treaſons of ſeveral Noblemen and Gentlemen: 
Now upon the Diſcovery of the Plot, I deſire that 
I might give in Proof the Proceedings of the Houſe 


of Commons. 


L. C. J. No, no, you cannot. 
Oates. Pray, my Lord, is not the Journal of the 


Houſe of Commons Evidence ? 
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L. C. J. No, ve ſay it is not at all. 
Oates. Is that the Opinion of the whole Court, 


my Lord? 
L. C. J. Yes, undoubtedly, there is no Queſtion 


of it. | 


Oates. Is any Record of the Houſe of Lords 
Evidence ? 

L. C. J. Yes, I tell you it is, and that becauſe 
it is a Record; but there is a vaſt Difference be- 


tween the Records of the Houſe of Lords, and the 


Journals of the Houſe of Commons. 
Oates. The Journals have been deliver'd in as 


Evidence before now. 

L. C. J. I cannot tell what they have been, but 
I am ſure they ought not to be, and whatever they 
have been elſewhere, they cannot be here; and P11 
tell you a plain Reaſon tor it, becauſe they have 
notſo much Power in the Houſe of Commons, as 
to give an Oath: But the Houſe of Peers is a 
Court of Record, and therefore their Proceedings 
are Evidence, as the Proceedings of the King's- 
Bench here, or any Court of Record are. 

Oates. Then, my Lord, if that part of my Evi- 
dence be over-ruPd, before I come to ſum up my 
Evidence, I deſire to offer this thing: My Lord, 
I can produce ſeveral Members of the Houſe of 
Commons in the ſeveral Parliaments, that can re- 
member how they proceeded againſt the Lords in 
the Tower, and the Popiſh Traitors upon my Diſ- 
covery, and what Credit I had in the Houſe of 
Commons ; will that be Evidence, pray my 
Lord? | 

L. C. J. No, it will not, if you will produce 
any one that you told this to before the publick 
Diſcovery, that may be Evidence ſuch as it is, and 
is often allow*d ; but what the Houſe of Commons 
did upon the Diſcovery, that's not any Evidence 
at all. 

Oates. Then, my Lord, ſuppoſe I can prove, 
that I gave an early and timely Account to any of 
the Houſe of Lords of this Conſpiracy, and did ac- 
quaint them with the Conſult in Aprilas Part of it; 


I deſire to know whether in producing any of thoſe 


Lords, I ſhall give that which 1s Evidence. 

L. C. J. Call whom you will that you told any 
thing to, that is a ſort of Evidence, I tell you. 

Oates. Then] call my Lord of Devonſhire. 

L. C. J. Here is my Lord of Devonſhire. 

Oates. My Lord, i beg your pardon for the 
trouble I put your Lordſhip to ; but your Lord- 
ſhip ſees the Neceſſity of it: It is for 1 Juſtifica- 
tion of the Truth, to which I will give my Blood 
for a Seal if I be call'd to it. 

L. C. 7. My Lord of Devonſhire, your Lordſhip 
muſt be ſworn. [Which was done. 

Oates. Will your Lordſhip pleaſe to acquaint the 
Court and the Jury (your Lordſhip being at that 
time a Member of the Commons Houſe) what 
Account I gave there of this particular Conſult (to 
keep tothat Point that is here in queſtion) before the 
Court this Day, and with what Credit I was received 
in all theſe Parliaments ; for my Credit and the 
Credit of the Parliament is now in queſtion. 

Earl of Devonſhire. My Lord, all I can fay to it 
is this; you Mr. Oates gave a long Account of a 
Conſult and Conſpiracy among the Jeſuits: But I 
cannot remember any Particular, itis ſo long ago. 

L. C. J. Every body knows this, you gave a 
long Narrative into the Houſe of Commons and 
Houſe of Lords too. 

Oates. Ay, and it was a true one; but my Lord 


of Devonſhire, 1 deſire your Lordſhip would be 


pleaſed 
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leaſed to give the Court and the Jury an Account, 


* with what Credit I was received in thoſe three Par- 
liaments your Lordſhip fat as Member in. 


Farl of Devonſhire. I remember that the two 


* Weſtminſter Parliaments after the Long Parliament, 


” were ſo fatisfied with the Diſcovery, that they paſſed 
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a Vote in the Houſe of Commons 
L. C. F. The Votes of the Houſe of Commons 


are no Evidence at all. 8 : 
Oates. They ſhow what Opinion the Parliament 


was of, 

I. C. 7. Many Votes that have been made of 
late, I hope will neither be Evidence for, nor put 
in practice again. 55 

Earl of Devonſhire. My Lord, it is well known 
to all the World the Vote I ſpeak of. 

L. C. J. Nay, my Lord, I ſpeak not to your 
Lordſhip ; for we all know thoſe Votes that I ſpeak 


of were not according to your Lordſhip's mind: 
: But we only ſay thus in general, that becauſe the 
> Houſeof Commons cannot give an Oath, therefore 
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what is done there, is not an Evidence here, or in 
any Court of Record. 

Oates. But, my Lord, that I muſt urge; I do per- 
ceive that in the time of Parliament, and during 
the ſitting of the Houſe of Commons, Votes have 
been brought in as Bars to the Proceedings of Infe- 
rior Courts; and this Court does not look upon 
itſelf as ſuperior to the great Court of Parliament: 
and then if they may be brought 

L. C. F. Which they cannot be, nor never were, 
nor I am ſure ought to be; nor J hope never will be 
a: long as there is any Juſtice in the Nation. 

Outes. But, my Lord, yo will allow the Records 
of the Houle of Lords to be Evidence? 

L. C. F. Yes, I tell you, I will, and for that 
reaſon, becauſe they are Records out of a Court of 
Record: An Order of Court-Baron is no Evidence, 
becauſe it is no Court of Record; but a Judgment 
of a Court-Leet is Evidence, becauſe it is a Court of 
Record]; and there's the difference. 

Oates. My Lord, I call in the next place my 
Lord of Angleſey, if he be in Court. 

L. C. J. No, he is not here. 

Oates. Pray, will you give me leave to call my 
Lord Keeper then? 

L. C. J. See in the Court of Chancery, whether 
my Lord Keeper be there. 

Cryer. No, my Lord, he is not; he's gone. 

Oates. He was /ubpena*'d, my Lord, and I can 
have Affidavit made of it: He was a material Wit- 
neſs for me. 

L. C. J. I cannot help it; he is not here. 

Oates. Pray call my Lord Chief Baron. | 

L. C. J. Go one of you into the Exchequer, and 
ſee if my Lord Chief Baron be there, and tell him, 
Mr. Oates calls for him as a Witneſs, 

Oates. And Mr. Juſtice Levinz. 

Cryer. The Courts are both up; and they are all 
gone, 

Oates. They were ſubpæna' d, I am ſure, to be 

here; well, go and ſee, whether they are or no. 
L. C. J. In the mean time do you call ſome o- 
ther Witneſſes. 

Oates. I call my Lord Chief Juſtice Jones. 

L. C. 7. The Cryer is gone to look for the 
Judges. 

Oates. Then I call my Lord of Clare. 

L. C. J. Here is my Lord of Clare. 

Earl of Clare. My Lord, I can remember no- 
thing, it is fo long time ago. 


ſor Perjury. 
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L. C. J. My Lord of Clare ſays, he can remem- 
ber nothing. 

Oates. I only call my Lord of Clare to aſk him 
one Queſtion, which I hope his Lordſhip will re- 
member. 

L. C. J. Swear my Lord of Clare. 

[Which was dune. 
Well, what is it you aſk my Lord? 

Oates. My Lord of Clare, the Queſtion I would 
aſk your Lordſhip is, with what Credit I was re- 
ceived in the Houſe of Lords upon my Diſcovery ; 
and that you will, to the beſt of your Memory, 
give my Lord and the Jury an Account, how the 
Houſe of Peers proceeded upon my Evidence ? 

Earl of Clare. Truly, my Lord, I cannot give 
any Account, it is of ſo long ſtanding. 

Oates. It is a great while ago, my Lord, and 
therefore itis hard meaſure, that I muſt be brought 
to this Trial ſo long after. 

L. C. J. If it be a long time, we cannot help it: 
We cannot force People to proſecute ſooner than 
they will do. | 

Oates. 1 deſire Mr. Baron Gregory may be called. 

L. C. 7. He is not here, but ſee and call my 
Brother Gregory; I hear they are all together in the 
Treaſury. 

Oates. Then I call Mr. Williams, that was Spea- 
ker in the Houſe of Commons, 

L. C. J. Here is Mr. Williams. [| He tras ſtvorn. 

Oates. I defire, Mr. Williams, becauſe you were 
then Speaker of the Commons Houſe of Parliament, 
you would be pleas'd to tell what you remember 
concerning the Credit I received in that Parliament, 
in which you were Speaker, upon the Diſcovery I 
made of the Popiſh Plot; and particularly as to 
the Conſult of Jeſuits to kill the late King in the 
Month of April 78 ? 

Mr. Williams. My Lord, my Memory is never 
very good; but eſpecially in a Caſe that is at ſuch 
a diſtance of time, and which conſiſts of ſo many 
Particulars as this, I mean Mr. Oates's Diſcovery. 
But this, my Lord, I do remember ; he was exa- 
min'd at the Bar of the Houſe of Commons, and 
gave a long account: But it is more than any Man 
can do, to tell every Particular that is ſaid in that 
Houſe. | 

L. C. J. Was he upon his Oath, Mr. Williams, 
at the Bar of the Houſe of Commons? 

Mr. Williams. My Lord, he was as other Men 
are, that are examined in the Houſe of Commons. 

IL. C. J. We all know it could not be upon Oath, 
they have not Power to give an Oath. 

Mr. Williams. What Reputation he was of, L 
gelt ſay ſo well, as what their Proceedings did 
teltity. 

L. C. J. Nor in caſe they did believe him never 
ſo much, is it any thing to this Queſtion; which 
is, whether he ſwore true or falſe at Ireland's Trial. 

Mr. Williams. My Lord, when a Perſon is brought 
to the Bar, there to be a Witneſs in any Cauſe, 
every body is ſilent, and the Witneſs is heard what 
he has to ſay ; and ſo was Mr. Oates. When he had 
done, he withdrew ; but what the Opinion of the 
Houſe was upon it, I muſt ſubmit to their Votes 
and Reſolutions. 

L. C. J. Which you know, Mr. Williams, are 
no Evidence. 

Mr. Williams. That I muſt ſubmit to the Court. 

Oates. I deſire my Lord of Clare would be plca- 
ſed to tell, if he remembers, what Credit the Houſe 
of Lords gave me upon my Diſcovery. * 
| r 
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Earl of Clare. My Lord, I do not well hear 
Mr. O4t:ss Queſtion. N 

Oales. My Lord, my Queſtion is this, When I 
was brought to the Bar of the Lords Houſe, whe- 
ther J did not receive the Thanks of the Lords 
Houle for my Diſcovery ? 3 

Earl of Clare. Truly, Sir, at the beginning of 
the Diſcovery of the Popiſh Plot, I was not in 
Town, nor in the Houle. 

L. C. J. But now, Mr. Oates, I hope you are 
ſatisfied by the Anſwer that is given by your own 
Witneſs, that what is done in the Houſe of Com- 
mons, is no Evidence; and I would have you re- 
member that is the Reaſon of it, becauſe they are 
no Court of Record, and becauſe they cannot ſo 
much as give an Oath. 


Oates. My Lord, I ſee my Lord of Huntingdon is 


here; and though I did not ſubpoena his Lordſhip, 


nor deſign'd to have troubled him, yet being here, 
I deſire his Lordſhip would give an account what 
Credit I had in the Houſe of Lords upon my Diſ- 
covery. 
I. C. J. Swear my Lord of Huntingdon. 
[Which was done. 

Earl of Huntingdon, I do believe, my Lord, 
Mr. Oates's Diſcovery found a good reception in 
the Houſe of Lords; but it was grounded upon the 
Opinion, that what he faid was true, and that he 
was an honeſt Man; for ſo the Houſe then ac- 
counted him to be: and upon this it was their Lord- 
ſhips gave credit to his Teſtimony. And indeed 
had the matter been true, it was of high impor- 
tance to have it thoroughly examined: But ſince 
that time it being apparent there were ſo many and 
great Contradictions, Falſities, and Perjuries in his 
Evidence, upon which ſo much innocent Blood hath 
been ſhed; I believe a great many Perſons who 
were concern'd in the Trials of thoſe . unfortunate 
Men, are heartily afflicted and ſorry for their ſhare 
init: And I do believe moſt of the Houſe of Peers 
have altered their Opinion, as to this Man's Cre- 
dit; and look upon his Evidence as I do, to be 
very falſe. 

L. C. J. Do you hear him, Mr. Oates? 

Oates. No, my Lord, Ido not very well. 

L. C. J. Then, my Lord of Huntingdon, turn 
your Face to the Jury; and ſay what you ſaid to us 
over again. | 

[Which his Lordſhip did to the ſame eſfect. 

Oates. Very well, my Lord. 

Mr. Juſt, Withins. There's your Credit with the 
Houſe of Lords, Mr. Oates. 

Oates. My Lord, I call'd you in to anſwer my 
Queſtion, as to ſomewhat that is paſt, and not to 
give your Judgment how you are inclined to believe 
now. 

L. C. J. Nay, but with your Favour, it was to 
declare what Opinion the Houſe of Lords had of 
you; and he ſays very well, and that this is in 
truth the ſame Anſwer that muſt be given, for the 
Judges and the Juries that tried the People upon 
your Evidence. Says my Lord of Huntingdon, at firſt 
truly I did believe Mr. Oates did ſwear true, and he 
had Credit with me, and ſo he had with others; but 
now upon further Examination into things, and in 
proceſs of time Diſcoveries have been made of the 
Truth, and that what he ſwore is falſe ; ſo that now 
believe in my Conſcience he is actually forſworn, 
and has drawn innocent Blood upon the Nation; 
and no body will believe a Word he ſays. 


Oates. Well, my Lord, I have d l 
ere Hamden ve done with my 


Mr. Juſt. Withins. And he has done with you, as 
J perceive. | | | 
L. C. J. Yes, truly, methinks ye ſhake hands, 


and part very fairly. 


Mr. Juſt. Holloway. There's my Lord Chief Ba- 
ron; what ſay you to him, Mr. Oates ? 

L. C. J. Is my Lord Chief Baron ſworn ? 

Cryer. Yes, my Lord, he is. 

L. C. J. Then what do you aſk him? ; 

Oates. My Lord, I calld your Lordſhip, becauſe 
your Lordſhip fat as a Commiſſioner of Oyer and 
Terminer in the Old Bailey, at Ireland, Whitebread 
and Langhorn's Trials; and that which I call your 
Lordſhip for, is to give an account to my Lord 
and the Jury, of the Satisfaction your Lordſhip re- 
ceived concerning the Fulneſs and Fairneſs of the 


Evidence then deliver'd by me in thoſe Trials? 


L. C. Baron. My Lord, I cannot charge my Me- 
mory with it. c 

L. He oy he cannot remember. 

L. C. Baron. No, not in particular; but in ge- 
neral I remember there were a great many Perſons 
that gave Evidence in thoſe Trials on the one fide 
and the other : There were a great many Perſons 
that came from St. Omers, that gave Evidence there 
of Mr. Oates being at St. Omers, when he ſaid he 
was in Town. 

Oates. And-what Credit were they of, at that 
time, pray, my Lord? : 

L. C. Baron. I think they were Perſons of very 
good Credit; they were Gentlemen of good Fami- 
lies many of them. 

Oates. Did the Jury believe them at that time ? 

L. C. Baron. 1 cannot tell what the Jury did. 

L. C. J. Nor is it any matter at all what they 
did: But I would aſk you, my Lord, but one Que- 
ſtion; Have you heard this Evidence that has been 
given here to-day ? | 

L. C. Baron. No, my Lord, I have not. 

L. C. J. If you had, I would then have aſked 
you, whether you believe him now or not? | 

L.C. Baron. Truly, my Lord, I never had any 
great Faith in him, I do aſſure you, as to my ſelf. 

Mr. Juſt. Vithins. You hear what he ſays, Mr. 
Oates; you had never any great Credit with him. 

Oates. My Lord, I am not at all concerned at 
this; I value my. ſelf more upon my own Innocency 
and Integrity, than any Man's good or bad Opinion 
whatſoever. | | 

L. C. F. Ay, your Innocency is very great 

Oates. Then, = Lord, I will — my Evi- 
dence. 

Mr. At. Gen. My Lord, before Mr. Oates goes 
to ſum up his = we have ſome other Evi- 
dence to give. | 

L. C. J. What ſay you, Mr. Oates ? Will you 
call any other Witneſſes to this Point? 

Oates. My Lord, if they bring any other Evi- 
dence, I hope I may have my turn to anſwer it. 

L. C. J. Ay, truly, if they bring any new Evi- 
dence that you have not applied to already, God 
forbid that you ſhould not be heard; but if it only 
gives an Anſwer to the Evidence that has been 
given, then you mult not retort on them; for they 
are to have the laſt Word: but it is not fit withal, 
that you ſhould be denied any thing that is neceſſary 
or really of advantage to you. . 

Oates. If they offer any new Evidence to my Diſ- 
reputation, the Queſtion is, whether I may have a 


time allotted me to make my Defence againſt that 
Evidence? SE 
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in God's name, by all means. 


Ay, 2 
LEE 0 This is the uſual Method of Pro- 


ceedings 3 but I would know if Mr. Oates has any 
more Witneſles to 8 to this Point, that he 
amin'd to already: ; 
ye Lord, Think 1 have no further Evi- 
dence at preſent, till I hear what they further ſay. 

Mr. At. Gen. Then ri it pleaſe your Lordſhip, 

u Gentlemen of the Jury 
* I hope when your Lordſhip ſums up the 
Evidence, you'll remember what has been ſaid by 

Witneſſes. 
_ C. F. You may aſſure your ſelf, I will remem- 
ber whatſoever has been ſaid on the one fide and 
bother, as near as I can: The Gentlemen of the 
Jury are Men of Underſtanding, and I ſee they take 
Notes, and I'll give them all the Aſſiſtance I can. 

Oates. Truly, my Lord, I have fome more Wit- 
neſſes to the ſame purpoſe, if your Lordſhip pleaſe 
to ſpare time to hear them. ; 

L. C. J. Ay, ay, we fit here to hear the Wit- 
neſſes, call whom you will. 

Oates. Is my Lord Lovelace here? 

L. C. J. ] cannot tell, I do not ſee him here; but 
you did call my Brother Gregory, there he is, what 
lay you to him ? 

Oates. Mr. Baron Gregory was Speaker of the 
Houſe of Commons in one of the Weſtminſter Par- 
liaments. 

L. C. J. Swear my Brother Gregory. 

[Which was done. 

Oates. I deſire your Honour would be pleaſed to 

ive this Court and the Jury an account, you being 
Speaker of the Houſe of Commons, what Credit 
I received there in that Houſe upon my Diſcovery 
of the Popiſh Plot? 

Mr. Bar. Gregory. My Lord, that is a pretty 
general Queſtion, it is not poſſible for me to re- 
member the Proceedings in the Houſe of Com- 
mons ſo long ago. | 

L. C. J. But, Brother, I tell you what he means 
by it: He would have you to anſwer this — 
whether he was of good Credit in the Houſe of 
Commons or not ? | 

Mr. Bar. Gregory. I know not what Anſwer to 
make about the Credit he there had ; any Member 
of the Houſe of Commons may give as good and 
better an account in that matter than I; and truly 
I do not remember that Mr. Oates was before the 
Bar of the Houſe when I was Speaker: I believe it 
was before I was Speaker, that he was examined at 
the Commons Bar. | 

L. C. J. Well, he can remember nothing of it. 

Oates. Is my Lord Lovelace there? 

Cryer. He has been called, but he is not here. 

Oates, Call my Lord of Stamford. 

Cryer. He is not here. 

Oates. Call Sir Francis Winnington. 

Cryer. He is not here. 

Oates. Call Silas Titus, Eſq; 

Cryer. He is not here, 

Oates. Call Sir George Treby. 

Cryer. He is not here. 

Oates. Call Sir Francis Pemberton: Theſe have 
been all ſubpœna'd. 

Cryer. He is not here. 

| Oates. Is my Lord Biſhop of London? 

L. C. J. Here is my Lord Biſhop of London, pray 
ſwear my Lord Biſhop of London. [Which was done. 

Oates. I beg your Lordſhip, if you can, would 
give an account of your Remembrance in this 
pe : —_— Lordſhip was often in Committees of 
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the Houſe of Peers about this Buſineſs, and from 
firſt to laſt you were in the Committee for further 
Examination of the Popiſh Plot; and you were 
not only of the Committee, but you allo ſat as a 
Baron in the Houſe. I humbly beg your Lordſhip 
would pleaſe to tell as far as you can charge your 
Memory, what Reputation I had in the Houl: of. 
Lords, where I was 125 my Oath , and in particu- 
lar, whether your Lordſhip remembers thar I re- 
ceived the Thanks of the Houſe for the Service I had 
done for the King and Kingdom in the Diſcovery. 

Mr. Juſt. Holloway. It is a long Queſtion, my Lord. 

L. B. ef London. It is fo, my Lord; but my 
Anſwer will be very ſhort: For it is a very little 
I can remember after fo great a diſtance of Time, 
and the Tranſactions have been publick ; nor can 
I acquaint the Court with any thing, but what is 
known already; and that is this, I remember that 
the Plot was diſcovered by him, and his Diſcovery 
was receiv*d as Evidence at the Bar of the Houſe of 
Lords, and believ*d, and the Thanks of the Houſe 
were given him at that time for it. 

L. C. J. There's Sir George Treby ; what do you 
aſk him? Bur firſt let him be ſworn. 

[Which was done. 

Oates. Pray be pleas'd to aſk Sir George Treby, 
who was Chair-man of the Committee of Secrecy, 
and was Manager in the Trial of the Lord Viſ- 
count Stafford, that he will be pleas'd to tell what 
Credit I had in both Houſes upon that Trial. 

L. C. J. I told you before, you muſt urge no- 
thing of that Trial, unleſs you have the Record here. 

Oates. Then, my Lord, Ideſire Sir George may give 
an acconnt what he knows of the Correſpondencies 
between Mr. Coleman and the See of Rome ? 

L. C. J. No, that will not be any Evidence at all 
in this Caſe; for that 1s not at all here in queſtion. 

Oates. Then, my Lord, Idefire Sir George Treby 
may ſpeak what he knows of my Credit in the 
Houſe of Commons. | 

L.C. 7. Ay, what fays heto that? 

Sir George - W's My Lord, I can anſwer for no- 
thing but my own Judgment; I cannot tell what 
Credit he had with any particular Member of the 
Houſe of Commons ; 7 do remember indeed, he 
was there ſeveral times at the Bar, but not upon 
Oath, but as others uſually are there: and con- 
cerning the Diſcovery, there was a Vote all the 
Kingdom knows of, that they were ſatisfied there 
was a Plot, but whether that Vote was grounded 
altogether upon his Evidence, or how far upon 
his Evidence, I cannot tell, nor what any Man 
thought of it beſides my ſelf. 

Oates. I deſire Mr. Serj. Pemberton might be 
call'd again. 

Cryer. He is not here. 

Oates. Then pray call Sir William Delben, 

Cryer. He 1s not here neither. 

Oates. Then I call Sir Edward Atkins. 

Cryer, He is not here. 

Oates. Call Mr. Richard White. 

Cryer. He is not here. 

Oates. My Lord, theſe were all ſubpœnaꝰd, but 
they will not come; they are frighted away. 

L. C. J. We know nothing of that, they may 
come if they will. 

Oates. Call Mr. Thomas Cox. 

Cryer. He is not here; but here is Mr. hie. 

Oates, I pray he may be ſworn. ¶Tbicb was 
done.] I deſire to know of him, whether he were 
not a Jury-man upon the Trials of Jre/azd and 
IWhitebread ? 

G Mr. 
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Mr. I/hite. No, I was not. 

Oates. Then Iam miſtaken ; I beg your pardon 
for this trouble, 

L. C. J. Well, there's my Brother Dolben,come 
now. What ſay you to him? Swear my Brother 
Dolben. [Which was done. 

Oates. May it pleaſe you, Sir William Dolben, 
you fat as a Judge upon the Trials of Mr. [reland, 
Mr. Whitebread, and Mr. Langborn; and I call 

ou, Sir William Dolben, to give an account to my 
ord and the Jury, what Credit my Evidence had 
at thoſe Trials, and how the Jury was ſatisfied 
with 1t. | 5 


L. C. F. There is the Verdict, Man, that finds 


the Perſons you ſpeak of, guilty. | : 

' Oates. If that be Evidence enough, I am ſatis- 
fied, my Lord. : 255 

L. C. J. Is not that better than his Opinion to 
ſhew how the Jury was ſatisfied? Ay, certainly; 
better than the Opinion of all the Twelve Judges 
for that point; they would not have convicted them, 
except they had been ſatisfied with the Evidence. 

Sir William Daollen. Have you done with me, 
Sir? 

Oates. I have, Sir. 

L. C. J. Have you called all your Witneſſes, or 
wil! you call any more? 
Oates. No, my Lord, I will call no more at pre- 
ſent. | 

Mr. AJ. Gen. Then, my Lord, we'll go on with 
another part of our Evidence, Gentlemen, you 
lee Dr. Oates, to ſupport his Credit, has given two 
forts of Evidence; the one is, ſome Records of 
Trials at the Old Bailey, wherein he had the good 
hap to be believed; the other is, ſeveral noble 
Perſons, and other Gentlemen, as to the Credit he has 
had given to his Evidence before, What they have 
{aid I ſhall not meddle with ar al! at this time, 
but leave the Obſervations that are to be made there- 
upon, till we come to ſum up the Evidence for 
the King. But as to the firſt part of his Evidence, 


that is, as to the Records produced, and the Verdicts 


therein given, and the Opinions of the Judges, we 
have this to ſay in point of Evidence as an Anſwer. 
Firſt, we ſhal] produce to youſeveral Records, where- 
in he has not been believed; as that of Sir George 
IVakeman, and my Lord Caſtlemain: and not only 
ſo, but we ſhall actually prove that he was per- 
jur'd in them; that what he ſwore againſt them 
was utterly falſe, and you will hear this was not the 
firſt time that he had ſworn falſe ; for in an Accu- 
fation that he gave at a Trial at Haſtings, we ſhall 
prove he {wore Buggery upon a Perſon, which was 
prov*d falſe. 
Oates, Can you produce any ſuch Record, Mr. 

Attorney ? 

Mr. At. Gen. Yes, we ſhall. 

IL. C. J. Do not interrupt the King's Counſel ; let 
them go on; you ſhall be heard quietly in your time. 

Mr. Hanſes. Nay, Mr. Oates need not be ſo haſty 
as to ask for the Records, by degrees we ſhall pro- 
duce Records enough againſt him. 


Mr. At. Gen. We ſhall prove alſo by the Jour- 


nals of the Lords Houſe, that he did forſwear him- 
ſelf; for after he had there made a long Narrative 
of the Plot, being ask*d whether he had any more 
to accuſe, than thoſe Perſons that he had nam'd, 
and this upon his Oath; he did there ſwear that he 
had no more Perſons to accuſe. 

Oates. That were Members of that Houſe, it 
was, 

L. C. J. Sir, you mult be quiet till they have 
done. 1 


Mr. At, Cem But ſoon after he bethought him- 
ſelf, and accuſes the Queen and his Royal High- 
neſs the Duke, our now preſent Sovereign, of being 
in the Plot. | 

Oates, What Plot did I accuſe them of? 

L. C. J. Nay, you muſt fit down and be quiet; 
how now, will you not let the King's Counſel 
ſpeak ? You were heard quietly, and ſo ſhall they 
be too. 

Oates. Well, my Lord, I will be quiet, 

Mr. At. Gen. Theſe things, my Lord, will ſhew 
what Credit he was of at that time. Another 


thing we ſay to theſe Records, is this; There were 


two other Witneſſes, Mr. Clay and Mr. Smith, 
beſides thoſe that were now produced, which were 
the Home-Witneſſes, that did poſitively ſwear, that 
in April and May 78, Oates was here in Town; 
he did then led make uſe of thoſe other canting 
Witneſſes, for I cannot call them any otherwiſe, 
that beat ſo about the Buſh, and ſpeak of Uncer- 
fainties, and contradict one another; but thoſe 
that I name, Clay and Smith, were Home-Wit- 
neſſes; and there lay the Credit of his being in 
town, when the Witneſſes which came from St. 
Omers, ſay he was beyond Sea. 

Oates. My Lord, I beg I may ask one thing; 
whether my Lord Biſhop of London be there ſtill? 

L. C. J. No, my Lord of London is gone. 

Oates. I am ſorry for it, becauſe he could have 
given an account of this Smith, for he knows him. 

L. C. J. I cannot help it, you ſhould have deſi- 
red him to ſtay while he was here; go on, Mr. 
Attorney. | 

Mr. At. Gen. I will, my Lord; and this which 
I am going to ſay, as an Anſwer to his Evidence, 
will give a full Anſwer to that other Obje- 
ction which he made; which was, what was the 
Reaſon, when he had given ſuch an Evidence ſo 
long ago, it ſhould be delay'd fo long &er it was 
proſecuted. I'll give your Lordſhip a Reaſon, and 
a ſatisfactory one: Till thoſe Diſcoveries were made 
that have lately been made, the Evidence theſe 
Witneſſes gave, carricd a Probability of Truth in 
it; and Sir Richard Barker himſelf added his Te- 


ſtimony to it, tho? he does not think fit now to come 


and confirm it : I ſay hitherto it had ſome ſemblance 
of Truth, and ſo did ballance the other Teſtimony 
of them that came from S,. Omers. But when we 
had diſcover'd that it could be teſtified by twenty 
Perſons, that had not been at any. of the former 
Trials, that he was certainly all that time at 
St. Omers; and when we had diſcover'd the Tam- 
pering and Practices of Mr, Oates, in ſuborning 
theſe Witneſſes to ſwear as corruptly as he ſwore at 
firſt, which we ſhall ſhew you palpably to be true 
that he did ſo ; that gave us Encouragement to go 
on to make Enquiry into the Matter: but this 
was not diſcover'd till half a Year ago, or there- 
abouts. Now as to one of thoſe Witneſſes, that is 
Mr. Clay, the Caſe ſtands thus: indeed I expected 
he would have brought the ſame Witneſſes he did 
then, for I preſume they are all about Town, but 
he has not thought fit to do that : This Clay was 
then a Prieſt, and a Priſoner in the Gate-Houſe 
for that very reaſon, as being accuſed for being a 
Romiſh Prieſt, While he was there a Priſoner, 
Mr. Oates comes and threatens him, and ſollicits 
him to ſwear that he was here in town in May 78, 
that he might be provided with Proof againſt what 
the Boys of Sr. Omers (as he call'd them) would 
come to teſtify ; and threaten'd him, if he did not, 
he would hang him, for he could ſwear him to be 
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jeſt; and this was about three or four Days 
9 the Trial of the five Jeſuits: At length they 
came to a Bargain and Agreement, as you will 
hear, that he ſhould come and ſwear this; when 
Mr. Oates cannot pretend that the Evidence of Clay 
was known at all by any of the Committees that 
were concern'd in the Management of his Diſco- 
very; or that he was ſo much as thought of for 
a Witneſs. But we ſhall prove how it came to pals z 
and I believe, if Mr. Oat?s would call him now, 
(as I do not queſtion he knows where to have him) 
Clay would not be ſo hardy now, as to affirm his 
former Teſtimony. Then as for Mr. Smith, his Caſe 
{tands thus : Mr. Oates had ſworn him into the Plot, 
as you will find in his Narrative that he gave in 
upon Oath, which is upon Record, and enter'd in 
the Journals of the Lords Houſe. He was a School- 
maſter in 1ſingzon, and Oates ſwears High Treaſon 
ainſt him, and thereupon Warrants went out to 
take this Smith, and Mr. Oates was very violent 
in the purſuit of him but two or three Days before 
the Trial; and then, when all theſe Witneſſes from 
St. Omers were come, as he knew very well, he 
was in ſome doubt his Deſign would have fail'd, 


and then does he prevail with Smith to become a 


Witneſs for him. And *tis evident he did tamper 
with him, from that which was done by him at that 
time : For now he gives him under his Hand (to 
ſhew the Impudence, as well as Villany of the Man, 
as it has been evident enough in all his Carriage) 
a Paper that ſhould give him authority to go free 
from all Proceſs and Arreſts upon any Warrants ; 
and this Protection under Mr, Oates's Hand, is 
directed to all the King's Officers, thereby com- 


manding them to take notice that this Mr. Smith, 


whom before he had accus'd of being in the Plot, 
was an honeſt Man, and employed in great Service 
for the King at that time. This Paper, when pro- 
duc'd, will ſhew the Time when it was made ; 
and then it will appear, that two Days after Smith 
comes and ſwears that he din'd with him the firſt 
Monday in May 78. This was what Smith ſwore 
then; and upon my mentioning of this Practice, if he 
have any ſhame in him, it muſt put him in ſome con- 
fuſion ; for we are prepared to prove by undeniable 
Teſtimony, that Mr. Oates did not dine with this 
Mr. Smith that Day; we ſhall prove it by the 
whole Family: but the firſt time ever Mr. Oates 
came there, was in July after, when he came into 
England from St. Omers, which theſe Witneſſes ſay, 
was the latter end of June. Then it was that he 
was with Mr. Smith, and came to his Houſe, and 
not before. And we ſhall prove by ſeveral Wit- 
neſſes, that upon the Queſtion being asked of 
Mr. Smith, how he came to teſtify ſucha thing, his 
Anſwer was, I muſt have died for it, if I had not 
done it; *twas only a Miſtake in point of time : 
But he threatened me, and ſo did ſome others too, 
that he would have me hang'd for being in the 
Plot, if I did not comply with him, and ſwear this 
for him. My Lord, I ſhall offer this Evidence that 
I have open'd, and then I hope we ſhall ſatisfy the 
Jury, and all that hear this Trial, that he is one of 
the moſt notorious Villains that lives upon the 
Earth; to be ſure that ever was known in this 
Kingdom. 

Mr. Sol. Gen. Firſt, my Lord, we'll produce our 


Records: Where is the Record of Sir George Wake- 


man? 


Mr. Swift. This is the Record of Sir George 
Wakeman, and this is a true Copy; I examin d 
It, 

Vol. IV, 


for Perjury. 


Mr. Sol. Gen. Pray, Sir Samuel Aſtry, read a 
Word or two of it. 

Cl. of Cr. Here is an Indictment againſt Sir 
George Wakeman for High Treaſon ; he pleaded not 
guilty 3; and here is an Acquittal by the Jury: 

Mr. At. Gen. He being acquitted, I deſire he 
may be ſworn. _ [hich was done. 

Mr. Sol. Gen. Pray, Sir George Wakeman, was 
Mr. Oates ſworn againſt you at the Trial ? 

Sir George Wakeman. Yes, Mr. Sollicitor, he was. 

Mr. Sol. Gen. Do you remember what he ſwore 
againſt you at that Trial ? 

Sir George Wakeman. Yes, Ido, Sir. 

Mr. Sol. Gen, Was that true that he ſwore, by 
the Oath you have taken ? 

Oates. Is that a fair Queſtion? I deſire the Opi- 
nion of the Court? 

L. C. J. Ay! why not? 

Oates. He was legally accus'd; he cannot ſwear 
himſelf of, | 
L. C. J. But he is legally acquitted too; we 

have a Record for that here. 

Oates. Ay, my Lord, he was acquitted ; it's 
well known how. 

Mr. Sol. Gen. Come Sir, was that he ſwore againſt 
you at your Trial, true? | 

L. C. J. What do you ſay, Sir? 7 

Sir George Wakeman. T was talſe upon my Oath, 


my Lord. 
Mr. Sol. Gen. What Particulars did he ſwear 


againſt you? | 

Mr. Pollexfen, Ay, pray tell the Particulars as 
near as you can what he ſwore againſt you. 

Sir George Wakeman. My Lord, it your Lord- 
ſhip pleaſe, I will give a little Account what he 
ſwore againſt me before the King and Council. 

Mr. Sol. Gen. That will not do, Sir George Wake- 
man; we do not ask you that. 

IL. C. J. No, it muſt be only the Evidence that 
was given upon this Acquittal, which is the Re- 
cord here produc'd before us; what did he ſwear 
againſt you then? 

Sir George Wakeman. He ſwore at that Trial, as 
near as I can remember, that I undertook for a 
certain Sum of Money, 150007. as I think it was, 
to poiſon the Ring; and I was to do it by the means 
of the Queen. I was to provide this Poiſon for 
her, and ſhe was to give it to the King. This 
he ſwore at my Trial, which God forbid it ſnould 
be true; nothing can be more falſe. 

L. C. J. I ask you by the Oath you have taken, 
2 are now acquitted, and ſo in no danger; and 

ing upon your Oath, ought to ſpeak the Truth, 
without Malice or IIl-will to him that did accuſe 
you; was that he ſwore true or falſe? 

Sir George Wakeman. Falſe, falſe, upon my Oath ; 
J ſpeak it without any Malice againſt the Man in 
the World. 

Mr. At. Gen. Then ſwear my Lord Caſtlemain. 

[hich was done. 

Sir George Wakeman. My Lord, I'll be bound to 
make it appear, that all he ſwore againſt me was falſe. 

Mr. At. Gen. And fo was it he ſwore againſt my 
Lord Caſtlemain, and others that were acquitted at 
the ſame time with Sir George Wakeman. 

Mr, Sol. Gen. Firſt, — the Record of my Lord 
Caſtlemain's Acquittal. 

Cl. of Cr. Here is the very Record itſelf : it was 
in this Court, my Lord Caſtlemain was indicted of 
High- Treaſon, and tried and acquitted. 

Mr. At. Gen. My Lord Caſtlemain, pray what 
did Oates ſwear _ you at your Trial? And 
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Pray 
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Earl of Caſtlemair. Have you done with me, Sir? 
L.C. F. Have you any other Queſtions to aſk 
my Lord Ca/tlemain ? : 
Mr. At. Gen. No, my Lord. | 
L. C. J. Then your Lordſhip may ſit down again 


pray tell the Court, whether that was true or 


falſe. | 
Farl of Caſlemain. My Lord, as near as I re- 
member, Mr. Oates did fwear at my Trial, that he 
met me in Lincelns-1an-Fields, and that he went 
with me ſomewhere to Mr. Fenwick's Chamber in 
Duk?:-ftreet in Cyvert- garden, where he ſaid I did 
talk a great deal of Treaſon, and a great Diſcourſe 
of that kind he ſaid there was, and he ſwore tharl 
was in ſeveral Cabals in relation to the King's 
Death. I was afterwards acquitted by the Jury that 
tried me, as appears by the Record; and here I do 
declare, as in the Preſence of God, and with all the 
Imprecations of divine Vengeance to fall upon me, 
if I ſpeak any thing but the Truth, that not only 
that which he ſwore, was falſe, but that I never had 
any Thoughts in my Heart, much leſs did ever de- 
clare in my Words, of any injury or hurt againſt the 


late King. And beſides, that I never ſaw the Face 
of Ootes in my Life, till after I was put in Priſon. 


upon his Accuſation of me. 


Oates. My Lord, Idefire to know what Religion 
that noble Lord is of? 


Earl of Caſtlemain. Tam a Roman Cartholick, my 


Lon | 
L. C. J. We all know what Religion my Lord 


Is of, you need not aſk that Queſtion. 


Oates. That's not the Point, my Lord, I muſt 


have it declared in Evidence. 


I. C. J. I wonder to ſee any Man that has the 
Face of a Man, carry it at this rate, when he hears 


ſuch an Evidence brought in againſt him. 


Oates. I wonder that Mr. Attorney will offer to 


bring this Evidence, Men that muſt have Malice 
againſt me 


I. C. J. Hold your tongue; you are a ſhame 


to Mankind. 


Oates. No, my Lord, Iam neither a ſhame to 
my felt or Mankind: What I have {worn is true, 


and I will ſtand by it to my laſt Breath, and ſeal it 


it occaſion be with my Blood. | 

L. C. J. Twere pity but that it were to be done 
by thy Blood. 

Oates. Ah! Ah! my Lord, IKkKnOw. why all this 
is, and ſo may the World very caſily too. 

L. C. J. Such Impudence and Impiety was never 


known in any Chriſtian Nation. 


Oates. But this will not do the Work to make the 
Plot to be disbelicved; Things are not to be done 
by great Noiſes: I will ſtand by the Truth. 

I. C. J. Can you think to out-face ſuch Evi- 
dence as this with your Impudence ? : 

* Oates. But I hope you'll give me leave to make 
my. Defence. 

L. C. J. Then carry yourſelf as becomes you in 
the Courr. 

Oates. My Lord, I willdo fo. 
I. C. J. It you do not, we know how to make 
you do it, you ſhall not think to domineer here. 
at's. My Lord, I hope I do behave my ſelf as I 
ought. 
I. C. J. No, you do not. 

Oates. Il Language may provoke any Man's 
Paſſion, my Lord. | 

L. C. J. Keep your ſelf within Bounds, and you 


_ ſhall be heard; but we'll ſuffer none of your Extra- 


vagancies. - | 

Oates. My Lord, if I had been aware of this, I 
could have produc'd Evidence that would have ſup- 
ported my Teſtimony in theſe Matters. 


I. C. J. Go on with your Proofs, Mr. At!cra-y. 
Mr. Attorney. We will do fo, my Lord. ö 


where you were. 
Mr. A.. Gen. Now my Lord, we ſhall ſhow the 


Lords Journal where it is recorded, that he {wore he 
could accuſe no body elſe but thole that he nam'd, 
and then we ſhall give an Account, that ſoon aſter, 
he accus'd our preſent Sovereign, and the Queen 
Dowager. 

Mr. Sol. Gen. Where is the Clerk of the Parlia- 
ment ? 

Mr. Swift. Here he is ; Mr. Walker ! 

Mr. At. Gen. Swear him. [Which was done. 

Mr. Sol. Gen. Mr. Walker, is that the Journal of 
the Houle of Lords? | 

Mr. Walker. Yes, my Lord, it is. 

Mr. Sol. Gen. Deliver it in to the Clerk, and let 
him read it. 

L. C. J. Then you muſt direct to the time, or 
elſe it will be to no purpoſe. „ 
Mr. Swift. Sir Samuel Aſtry, pray turn to Friday 
the 29th of November 78. | 

Cl. of Cr. Reads. Die veneris decimo nono Novem- 
bris 1678. Titus Oates being call'd in at the Bar, 
deſired to be heard a few Words before he was 
{worn 

L.C.F. Mr. Attorney, I doubt this will not be 
Evidence: It is only a Paper of what hefaid, taken 
before the Lords; but now whether that was upon 
Oath or no, is the Queſtion: nay it appears it was 


— 


not upon Oath; but ſays, it was before he was 


ſworn. 

Mr. Al. Gen. My Lord, I deſire it may be read 
all out. 

Cl. of Cr. Reads. Titus Oates being called in at the 
Bar, deſired he might be heard a few Words before 
he was ſworn to ſpeak to the main Buſineſs: which 
being granted to him, he complained of the Re- 
ſtraint he is under, and being debarr*d of the liber- 
ty of his Friends coming to him, and of conver- 
ſing with any body in private, and that no Eugęliſb- 
man ought to be reſtrained, unleſs accuſed by one or 
more Witneſſes; and pray'd that the Reſtraint 
might be taken off, that he might be enabled to 
give his Evidence more cheerfully, and that the 
Houſe would be pleaſed to addreſs the King for 
that purpoſe, and that his Pardon may be renewed, 
becauſe he his under Miſpriſion of Treaſon. Towhich 
the Lord Chancellor told him, that the Houſe 
would rake his Condition into Conſideration : And 
then being ſworn, he was told by the Lord Chan- 
cellor, that the Lords have received an Addreſs 
from the Houſe of Commons in part upon Evidence 
by him given there, and that the Houſe expects he 
ſhould give an Account what that is, which has be- 
got ſuch Aſtoniſhment in the Houſe of Commons as 
is expreſſed in the Addreſs. Upon which, T:tus Oates 
ſaid, that in July laſt, he ſaw a Letter from Sir 
George Wakeman | 

L. C. J. Is this Evidence, Mr. Attorney? 

Mr. At. Gen. My Lord, the uſe we make of 16 
is to prove that he did accuſe the Queen. 

L. C. J. What is the Accuſation of the Queen to 
this purpoſe ? | | 

Mr. At, Gen. My Lord, we ſay he had ſworn ſe- 
veral Days before that he had no other Perſons to 
accuſe. | 

J. C. 7. You ſhould produce that firſt, that he 
ſwore ſo. N 

Mr. 
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Mr. At. Gen. My Lord, we ſhould fo, I think, 
and I thought ĩt had been ſo done. 1 
I. C. J. This is no Evidence, for it is not upon 
Oath; it does not ſay ſo. 
Mr. At. Gen. Yes, it does, my Lord; but we will 
Oo 1 er. |; 
* C. J. — then, let us ſee what was ſworn 
about his having no mort Perſons to accuſe. 
Mr. A.. Cen. Pray Sir Samuel Aſtry, look the 
| Zober 78. 
4 7 3 3 Die Mercuri 30 OFubris 1678, 
Titus Oates, being called in, was tworn at the Bar, 
and required to anſwer to what he is now called in 
for, concerning his Diſcourſe with the Lord Anneſley 
laſt Night, about the Duke of 2%. 
L. C. 7. I doubt this will not be Evidence net- 
ther ; for we are now ſpeaking only about what 
ſhall be Evidence: We are not now meddling with 
the methods of the Houſe in their Examination of 
Witneſſes, but what is Evidence here; ſuppoſe an 
Oath be adminiſtred to me for a particular purpoſe 
in the Houſe of Lords, that I ſhall anſwer to what 
is aſked me concerning a Diſcourſe that I had with 
a third Perſon. | . 
Mr. At. Gen. Pray Sir Samuel Aſtry look the 
next Dy ; for there, my Lord, he is examin'd 
upon the general. | 
Sir Samuel Aſtry Reads. Die Jovis 31 Ottobris 
1678. 
Mr. At. Gen. But firſt read the latter end of the 
former Day's Proceedings, beginning at thoſe 


Words, Upon Conſideration. 


Cl. of Cr. Reads. Upon conſideration of what 
Titus Oates had ſaid, he was call'd in again, and 
told by the Lord Chancellor that the Houſe has 
directed he ſhall be heard again to-morrow at 
Nine a-clock, and the Lords do expect that by the 
Oath he hath now taken, he ſhould go thorow with 
what he hath to ſay, and therefore he ſhould pre- 
pare himſelf to deliver the whole Truth of what he 
knows concerning the Deſign againſt the King's Per- 
ſon, and the Government of this Kingdom. 

L. C. J. But ſtill, Mr. Attorney, we are but where 
we were; for ſuppoſing upon my Examination 
upon Oath given me in the Houſe of Lords to a 
particular purpoſe, that my Lord Chancellor 
ſhould tell me here, my Lords intend to-morrow, 
that you by virtue of the Oath now given you, 
ſhould come and give them Satisfaction as to other 
Queſtions, I doubt that would not be Evidence in 
Weſtminjter-HalF: Let us not ſtretch any thing fur- 
ther than it ſhould be upon any account whatſo- 
ever. For ſuppoſe I give you an Oath to make true 
Anſwer to ſuch Queſtions as I ſhall aſk you con- 
cerning what was ſaid at the Seſſions-houſe at ſuch a 
Trial, and then I come after and aſk you upon the 
Oath you have taken, what do you ſay concerning 
ſuch a Buſineſs ſeven Years ago, would that be 
Evidence ? 

Mr. At. Gen, With Submiſſion, my Lord, if a 
Man be told he is upon his Oath, to fay all he 
knows of ſuch a Delign, what he ſays upon that 
Oath, is Evidence. 

I. C. 7. You ſay very true, Mr. Attorney, if I 
give him a general Oath; but what he ſays con- 
cerning any other Matter than that particular Thing 
which he was ſworn to give an Account of, can ne- 
ver be Evidence. 

Mr. Sol. Gen. Truly, my Lord, I think we need 
not labour in ſuch a thing as this is. 

L. C. J. Truly, Mr. Sollicitor, I think it is no 
Evidence at all; if you can prove he was {worn to 

3 


his whole Narrative, and can bring any thing out of 
that, you ſay ſomething. 

Mr. At. Gen. We deſire that my Lord of Berkeley 
may be ſworn. | [Which was done. 

J. C. J. What do you aſk him? 

Mr. At. Gen. Pray, my Lord, will you give the 
Court and the Jury an Account, whether Mr. Oates 
was not ſworn to his Narrative, and delivered in his 
Evidence at your Lordſhip's Bar upon Oath. 

IL. C. 7. My Lord of Berkeley, let me aſk you 
this Queſtion, Was every thing that he gave an Ac- 
count of at the Bar of the Lords Houle, given in 
upon Oath ? 

ar of Berkeley. I cannot remember that, my 

r 


L. C. J. It is impoſſible that he ſhould. | 
Earl of Berkeley. All I can teſtify is but what I 
anſwered to the Queſtion which was aſked me at 

my Lord Stafford's Trial. 

I. C. J. But that is not material now, my Lord, 
becauſe the Record of that Trial is not here. 
Farl of Berkeley, The ſame thing is entered here 
particularly. 

Mr. A.. Gen. My Lord, we deſire it may be 
read again. 

L. C. J. Read it again with all my heart. 

L. C. J. This zs a particular Oath to a particular 
purpofe ; and ſhall I help it by intendment, that he 
was afterwards ſworn to the general Matter? No, 
I will not: Suppoſe any thing had happened after- 
wards that it ſhould have been thought fit to proſe- 
cute Oates 3 could the Man have been convicted of 
Perjury for this? Certainly he never could. 

Mr. Sol. Gen. Well, my Lord, we ſubmit it to 
you; but we will now go on to prove that which 
Mr. Attorney opened, that. Oates did ſuborn theſe 
Witneſſes to ſwear what they did fwear : You have 
had one part of the Evidence that was then given 
now we ſhall prove that Clay was ſworn at White- 
breads Trial, and what he did there teſtify about 
Oates's being in Town. 

Oates. I own it, he was ſworn then. | 

Mr. At. Gen. Do you own that you ſuborned 
him? 

Oates. No, I think not, Mr. Attorney. 

Mr. Sol. Gen. Then we will prove that you did 
tamper with him, and by threatnings prevail'd 
with him to ſwear for you. 

Mr. At. Gen. Nay, we will prove that he was 
miſtaken in what he did ſwear a whole Year, Pray 
call Mr. Charles Howard. 

Oates. My Lord, I deſire I may have leave to 
aſk the Court a Queſtion, and I beg the Opinion of 
the Court in it, whether a Popiſh Recuſant con- 
victed, may be a good Witneſs? 

L. C. 7. We are not bound to anſwer your Que- 
ſtion; for we ſee no ground why you ſhould aſk it: 
If you have any occaſion to op againſt any Wit- 
neſs, and can produce any Record againſt him; 
then we will tell you more of our Minds. 

Oates. Pray then let me aſk you another Que- 
ſtion, my Lord. 

L. C. J. Prithee do not trouble us with thy Que- 
ſtions, let them go on with their Evidence. 

Oates. My Lord, I deſire to know, whether a 
Man confeſſing himſelf a Popiſh Prieſt 

L. C. J. We do not ſit here to anſwer every idle 
Queſtion; *tis nothing at all to the purpoſe: When 
you aſk a proper Queſtion, we will anſwer it. 

Oates. Yes, it is my Lord, and you are of my 
Counſel in Matter of Law. 

J. C. J. Jam not ſo. 

Oates. 
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Oates. Yes, my Lord, the Court is always of 
Counſel for the Priſoner. 


L.C. F. That were well, indeed, if we were 


bound to give Advice in every Caſe, where a Man 
is proſecuted at the King's Suit: indeed in thoſe 
Caſes where a Man can have no Counſel allowed 
him, the Court is of Counſel for him; but where 
he may have Counſel, the Judges are not of Counſel 


for him. 
Mr. Juſt. Holloway. Beſides, we are not here 


putting of Caſes, but trying of a Cauſe. 

Mr. Sol. Gen. Here is Mr. Charles Howard, ſwear 
—_ [Which was done. 
Mr. At. Gen. My Lord, we bring this Gentle- 
man Mr. Charles Howard only to this part of our 
Evidence, to prove that Mr. Clay was nuſtaken a 
whole Year, miſtook 78, for 77. | . 

Z. C. J. But, Mr. Sollicitor, if you take this 
confuſed Method, we ſhall never be at an end, 
and for my part I cannot make any thing of it; it 
is impoſſible for me to retain theſe things in Me- 
mory, ſo as to give any Direction to the Jury, if 
there be not a Method uſed : for do you think that 
it is poſſible for a Man to retain in his Head a hun- 


dred things huddled up and down without any Or- 


der ? 
Mr. Sol. Gen. We beg your Lordſhip's Patience 


but a little while, and we ſhall have it in very good 
Order. Swear Higgins. [Which was done. 

L. C. J. Pray what do you aſk him? 

Mr. At. Gen. The Matter we examine him to, is 
this; for I would open to you the Nature of our 
Evidence: firſt he ſwore Smith into the Plot, and 
then gave him a Certificate, that he was an honeſt 
Man. | 

L. C. J. Is that Oates's Hand? 

Mr. At. Gen. We ſhall prove it to be ſo. 

L. C. J. You muſt firſt prove what he ſwore of 
Smith, | 
Mr. At. Gen. My Lord, we deſire that we may 
read his Narrative. 
I. C. J. But firſt prove it, Mr. Attorney. 

Mr. At. Gen. It is upon Record in the Houſe of 


Lords. 


L. C. J. Was that delivered in upon Oath to the 


Houſe of Lords? Or elſe we ſhall be but where 


we were. 
Mr. At. Gen. For Proof of that, we call my Lord 


Bridgwater. 

L. C. J. Here he is. Swear my Lord. 

[Which was done. 

Mr. At. Gen. My Lord Bridgwater, do you re- 
member the Narrative that Oates gave in to the 
Houſe of Lords, and was it upon Oath? But firſt 
of all, if you pleaſe, I defire my Lord may ſee the 
Book, whether any thing be there under his Hand, 
and then, whether it be enter'd to be upon Oath, 
and whether this be the Journal agreeing with the 
Paper deliver'd him ? 

L. C. J. This is a Narrative, my Lord, that he 
himſelf deliver'd in, and I would aſk my Lord Bridg- 
water this one Queſtion: Was not this Journal 
compared with the Narrative given in upon Oath 
by Order of the Lords Houſe ? 

Earl of Bridgwater. Yes, I muſt ſay I was one of 
the Committee appointed to take care of the Jour- 
nal, and here is my Hand to it among other Lords, 
and that is a Copy of what Mr. Oates did deliver in 
as his Narrative, which was inſerted upon a Report 
of the Committee into the Journal-Book by Order 
of the Lords, and we did examine the Narrative 


with the Book. | 


L. C. J. But what is all this to our purpoſe now ? 
Do not miſtake me, my Lord Bridgwater, I do not 
ſpeak to you now, but to Mr. Attorney : What 
does this prove as to the Matter in hand ? 

Mr. At. Gen. Pray, my Lord Bridgwater, did 
you ſee the Narrative brought in by Oates ? 

Earl of Bridgwater. That Narrative was deliver'd 
to us by the Clerk of the Parliament. 

L. C. J. But, my Lord, do you know that Nar- 
rative was given in upon Oath ? 

Earl of Bridgwater. I know no other, but that 
the Clerk of the Parliament brought it to us. 

Mr. At. Gen. Here is the Clerk of the Parliament 


will tell you that Oates was ſworn to it. 
L. C. J. Prove it if you can; but hitherto I ſee 


nothing that looks like Evidence. 
Mr. At. Gen. Really, my Lord, I ſhould take it 
to be as much Evidence as any that ever was offer'd 


in the World. 
L. C. J. Pray, Mr. Attorney, let us reaſon the 


Point a little: Suppoſe you bring an Anſwer in 


Chancery, except the Man be ſworn to it, can you 
read his Anſwer? and yet I ever look'd upon an 
Anſwer in Chancery as S 

Mr. At. Gen. In that Caſe the Record proves it 
ſelf, and ſo it ſnould here; and therefore we deſire 
it may be read. | 

L. C. J. But ſurely you would not allow an An- 
ſwer to be Evidence, unleſs you prove it to be 
ſworn. | 

Mr. At. Gen, Truly, my Lord, I always took 
it, that we need not come to prove a Man was ac- 
tually ſworn to his Anſwer ; bur if it be once enter'd 
upon Record in Chancery, it proves itſelf, 

L. C. J. It is true, Mr. Attorney, if it appears 
upon Record that the Anſwer was ſworn. 

Mr. At. Gen. My Lord, if this Journal of the 
Houſe of Lords is a Record, then that which is en- 
ter'd into it, is a Record; *tis a thing recorded as 
a Deed enrolled is, and proves itſelf. 

L. C. J. Mr. Attorney, either we miſtake one 
another, or we do not differ in Opinion. If you 
could make it appear that Oates brought this thing 
in the Houſe of Lords, and deliver'd it upon Oath, 
that were Evidence; otherwiſe I cannot ſee how you 
can make Evidence of it. 

Mr. At. Gen. I always thought, my Lord, that 


a Record out of a Court of Record, would have 


_ Credit in another Court of Record, as to be 
L. c. J. My Lord Bridgwater tells you, it was 
deliver*d to them by the Clerk of the Parliament. 


Mr. At. Gen. Pray, my Lord, let the Clerk read 


what 1s at the end thereof. 

Cl. of Cr. Reads. Hitherto examined the 3d of 
December, 1678. The Narrative and Examination 
of Titus Oates being firſt inſerted, according to the 
Order of the Houſe, of the 21ſt of November laſt, 
by us Angleſey, &c. 

Mr. At. Gen. Pray read the Order of the 21ſt of 
November. 

Cl. of Cr. Reads. Die Jovis 2 1ſt of November, 
1678, Upon Report made by the Earl of Bridg- 
water, from the Lords Sub-Committees for the ex- 
amming the Journal of this Houſe, That upon Ex- 
amination thereof, their Lordſhips find, that the 
Narrative made upon Oath by Titus Oates, at the 
Bar on the 31ſt of Oober laſt, of the horrid Deſign 
againſt his Majeſty's Perſon and Government, is 
only mention'd in the Journal, but not enter'd at 
large in ſuch manner as he then related it; and that 


therefore their Lordſhips deſire the Direction of the 
| Houſe 
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oncerning this Matter : It is thereupon 
res 8 the ſaid Narrative made by Titus 
Oates on the ſaid 3 1ſt of Oober, ſhall be enter'd at 
large, and inſerted in the Journal, as Part of the 
Buſineſs of that Day. 9 
J. C. J. Now you make it Evidence; for it ap- 
pears that he was ſworn, and gave his Narrative 


Oath. | 
"== At. Gen. Then now, my Lord, I hope we 


may read it. 

IL.C 3% Ayn. | : 

Mr. At. Gen. Read the 54th Article. 

Cl.of Cr. Reads. This is the Narrative of 7745 
Oates, the 54th Article. That one Matthew Med- 
borne, a Player in the Duke's Theatre; one Mr. 
Penny, Mr. Mannock, Mr. Sharpe, and Mr. Seddon; 
and one William Smith, a School-maſter at 1ſiingtor 3 
and one Edward Everard, and others, meet in a 
Club on Thur/day Nights and Sunday Nights, with 
one Jones a Prieſt, and one Keymaſh within-men- 
tion'd : And all theſe Perſons are employ'd by the 
Jeſuits, to you the Houſe of Commons, and to 
go about the City to incenſe the People againſt 
them, and againſt the Biſhops of the Nation; and 
they deliver this Treaſonable Poſition, That the 
Commons aſſembled in Parliament are the Devil's 
Repreſentatives, and not the Nation's which trea- 
ſonable and deteſtable Words the Deponent did 
hear at the ſaid Club, which is kept at Fuller's- 
Rents, near Gray's-/mn. And in the Month of 
Auguſt the Deponent was order'd by the Jeſuits in 
London, to give the ſaid Perſons great Reſpects; 
and in their Names to thank the Club for their 
Faithfulneſs to them in that Particular. 

Mr. At. Gen. Thus you ſee what he had ſworn 
againſt him; now we ſhall ſhew how he dealt with 
him. Is that Mr. Oates's Hand ? 

Witneſs. It is; yes, I believe it is. 

Mr. At. Gen. I believe he will hardly deny it 
himſelf. 

Oates. Let me ſeeit, I pray you, Mr. Attorney. 

Mr. At. Gen. Shew it him. [hich was done.] Is 
that your Hand ? | 

Oates. I cannot ſay it is my Hand; nor do I be- 
lieve it to be ſo. | 

L.C. 7. He doesnot own it to be his Hand. 

Oates. I do not fay it is not my Hand ; but I do 
not remember any thing of it. 

Mr. At. Gen. Read it, Sir, pray you. 

IL. C. J. What is it you would read? 

Mr. At. Gen. A Certificate under Oates's Hand 
of Mr, Smith's Honeſty, not three Days before 
the Trial of the five Jeſuits. 

L. C. 7. Read it, let us hear what it is. 


Theſe are to certify that William Smith is no Pa- 
piſt and that he 1s upon. good Service at this time for 
his King and Country; of which, I hope, thoſe that 
are Inquirers after Recuſants, will take notice. 


Wiineſs my Hand this 3d Day of June 1679. 
Titus Oates. 


L. C. J. What harm is there in all this? J 
mult needs ſay, I cannot comprehend what you 
would make of it. 

Mr. At. Gen. This Protection was given Mr. 
Sith by Mr. Oates, three Days before the Trial ; 
but after he had ſworn him into the Plot in his Nar- 


rative. 


; L. C. J. I ſee not any Plot, for my part, that he 
wore him into, unleſs you mean Treaſon againſt 


the Houſe of Commons: For that is the Accuſation 
he made, that he ſpoke ſuch Words of the Houſe of 
Commons. Pray read it again. ¶¶ bich was done. 

L. C. J. Well, and what is all this ? 

Mr. Al. Gen. Is not this a ſwearing him into the 
Plot ? 

L. C. J. No, not that I fee ; it only gives an 
ill Character of him. | 

Mr. At. Gen. But he is accuſed as a Confederate 
with the Prieſts and Jeſuits. 

Oates. Did I charge him, Mr. Attorney, with 
_— any hand in the Plot againſt the King's 

ife ? | 

Mr. At. Gen. I only offer this as an Evidence 
that there was tampering. 

L. C. FJ. You call it a being in the Plot; I fee 
no ſuch thing. 

Mr. At. Gen. And then he comes and gives him 
an Acquittal under his hand, and then produces him 
as a Witneſs. 

L. C. J. There can be no great matter in this, 
Mr. Attorney. 

Mr. Al. Gen. Then, my Lord, we'll call Mr. 
Smith himſelf, and he will tell you how Oates drew 
him in: Swear Mr. Smith. [Which was dine.) Pray 
acquaint my Lord and the Jury, how you came 
to ſwear at the former Trial, by whom you were 

rſuaded, and how you varied from the Truth. 

L. C. J. That is very nauſeous and fulſome, Mr. 
Attorney, methinks, in a Court of Juſtice. 

Mr. At. Gen. What did you ſwear in the former 
Trial? and was that true you did ſwear then ? ; 

L. C. J. Itell you truly, Mr. Attorney, it looks 
rank and fulſome ; if he did forſwear himſelf, why 
ſhould he ever be a Witneſs again? 

Mr. At. Gen. *Tis not the firſt time by twenty 
that ſuch Evidences have been given. 

L. C. J. I hate ſuch Precedents in all times; let 
it be done never ſo often. Shall I believe a Villain 
one Word he ſays, when he owns that he forſwore 
himſelf ? 

Mr. At. Gen. Pray, my Lord, give me leave; 
I mult purſue my Maſter's Intereſt. 

Mr. Sol. Gen. My Lord, it was ever Teſtimony 
allow'd to be given, to detect a Subornation. 

L. C. J. I am ſure *tis not fit to be allow'd at 
any time: If he did forſwear himſelf in a Court of 
Record, in my Opinion he is not to be receiv'd as 
a Witneſs any more. 

Mr. Sol. Gen. We do only make this uſe of him, 
to prove that Oates did ſuborn him. 

L. C. J. Pray call ſome other Witneſſes, if you 
have them, to contradict him ; but do not offer to 
bring a Man to ſwear, that he did forſwear himſelf 
before. 

Mr. Sol. Gen. My Lord, we give Evidence here 
of a Man's being produced by Oates, to ſwear he 
was here in May 78, and he did make ſuch an 
Oath : Now I hope, with Submiſſion, my Lord, 
it is Evidence to contradict that Oath, it we can 
prove that he has confeſs'd he was forſworn, and 
miſtaken in his Oath ; ſuch Evidence perhaps will 
be of little value, yet Evidence it is. 

L. C. 7. Make it what you will, Mr. Sollicitor ; 
I think it is of no value at all, nor to be admitted, 
for the Man to come and ſwear it himſelf: Prove 
what you can by others. | 
Mr. Sol. Gen. Surely, my Lord, this Confeſſion 
of his to others, is of leſs value than when we bring 
the Man himſelf to confeſs his Fault; that Man 
himſelf coming and owning the thing, that. he was 
miſtaken, with great Sorrow for it, ſure is 2 good 
Evidence. | L. 
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J. C. J. Argue the matter as long as you will, 
Mr. Sollicitor, you will never convince me, but 
that he that has once forſworn himſelf, ought not 
to be 2 Witneſs after that in any Cauſe whatſoever. 
If any Man tell me otherwiſe till Doomſday, I 
cannot be convinced of it. b | 

Mr. Sol. Gen. J go but to aſk him this Queſtion, 
whether or no what he ſwore were true? : 

L. C. J. Mr. Sollicitor, we are all of another 
Opinion, that it is not Evidence fit to be given. 

Mr. Sol. Gen. My Lord, I mutt ſubmit it to you. 

L. C. J. I tell you, Mr. Sollicitor, it you ſhould 
call him to know what it was he ſwore, and it does 
appear by any Evidence, or by his own Confeſſion, 
chat it was falſe, you ought not to believe what he 
fays, even in that matter. And I think truly, for 
Example's fake, it ought not by any means to be 
admitred. 

Mr. Sol. Gen. My Lord, I muſt ſubmit it to 
you; but then I humbly conceive, 1t will be in 
very many Caſes impoſſible to detect a Perjury or 
Subornation, if the Party ſuborn'd cannot be ad- 
mitted to be a Witneſs. 

L. C. J. What good will the admitting him to 


be a Witneſs do? For either what he ſwore then, 


or what he ſwears now, is falle; and if he once 
ſwears falſe, can you ſay he 1s to be believ'd? 

Mr. North. My Lord, if a Man come and 
[Wear — 

L. C. J. Look ye, Sir, you have our Opinion; 
it has been always the Practice heretofore, that 
when the Court have deliver'd their Opinion, the 
Counſel ſhould fit down, and not diſpute it any 
further. | 

Mr. A.. Cen. Then we will go about the Buſi- 
neſs of Clay, and for that we will call Lawrence 
Davenport. 

L. C. F. *Tis certainly againſt the Law to admit 
a Man that has once forſworn himſelf to be a Wit- 
neſs again in any Cauſe. | | 

Mr. At. Gen. Swear Lawrence Davenport. [Which 
was done.] Pray give my Lord and the Jury an 
account how Clay came to be a Witneſs, and by 
whom he was wrought upon to be ſo. | 

Davenport. May it pleaſe you, my Lords, and 
Gentlemen of the Jury, Mr. Oates came to the 
Priſon, I being then a Prifoner at that time in the 
© Gate-houſe at Weſtminſter myſelf; and having no 
other Employment, I had the Government and 
Care of ſome of the Priſoners for a Livelihood, 
being in Cuſtody ; and at that time Mr. Oates, as 
I ſaid, when old Clay was in Priſon, did come 
there to viſit this Clay at ſeveral times. And coming 
there to viſit this Clay, up ſtairs he went to his 
Chamber, and defired to ſpeak with him; and I 
did deſire your Worſhip, Mr. Oates, that you 
would go in to him, and you did go into his 
Chamber, and there theſe Words you did ſpeak to 
him before the Trial of the five Jeſuits ; That if he 
did not ſwear what you put to him, he ſhould be 
proſecuted as a Prieſt, which you did believe he 
would die for. 

IL. C. J. What is this Man's Name? 

Mr. Al. Gen. Lawrence Davenyort. 

L. C. J. Did you hear him ſay fo? 

Davenport. Yes, my Lord, upon my Oath I 
did hear him ſay fo, and Sir William Waller was 
with him; and then he replied, and ſaid, with a 
Proviſo that you would give him his Gold and 
Silver that was taken from him, being then a Pri- 
ſoner under my keeping in the Gate-houſe, and 
wanting, his Money ; if you would do that, he ſaid, 


2 


he had been a Rogue before, and he could not ſay 
what he might do. | 

L. C. J. Now make it appear that this Clay was 
ſworn at the Traal. 

Davenport. My Lord, afterwards I was Keeper 
to him under the other Keeper, and he had a Keeper 
to wait on him to Newgate Seſſions at the Old 
Bailey; wherefore this Gentleman that is ſtanding 
there, Mr. Oates, comes to us, fays he, do not you 
trouble yourſelf about this Priſoner ; let him alone 
with me, I'll ſee him at home again; and then the 


Jeſuits there did take their Trials; how it was 1 


cannot tell, for we could not come into the Court. 
Afterwards they went to the Fountain Tavern by 
Newgate to Dinner, and Mr. Oates and he went to 
Dinner together ; we were below in the Houſe 
waiting there till it was Night, and til! thinking 
that he ſhould come down again : but away went 
he home, and left us in the lurch; but indeed he 
did come home to the Priſon very honeſtly and ci- 
villy, becauſe he was civilly guarded. 

Mr. At. Gen. Now, my Lord, we'll give you an 
account, that the next Morning after this Diſcourſe 
betwixt Oates and Clay at the Gate-houſe, this Wit- 


neſs told it to another that was a Priſoner there then 


ro00. 

Oates: My Lord, I would aſk this Man a 
Queſtion, whether he had the ſole keeping of Clay, 
without any other Keeper with him? . 

Davenport. There was no Keeper in the Houſe 
but myſelf, where he lay, which was in Margaret's- 
lane, not in the Priſon, but in the Houſe. 

Oates. Pray aſk this Gentleman, why he did not 
come in and teſtify this Diſcourſe he ſpeaks of, when 
Clay was a Witneſs, 

Davenport. I was not by when he was ſworn, 

Oates. Did he not know he was a Witneſs ? 

L. C. 7. No, he ſays he did not go into the 
Court with you, he was not ſuffered to go in. | 

Davenport. My Lord, I am a poor Tradeſman, 
and know nothing what belongs to the Law. 

Mr. At. Gen. Come, pray ſwear this Man, Mr.— 

8 [hich was done. 

Mr. Sol. Gen. Pray teil what Davenport told you, 
and when, MIT 
Mr. He came and told me the next day 
in the Priſon, where I was then, what Mr. Oates 
and Sir William Waller had been tampering with 
Clay about, to make him ſwear for Mr. Oates. 

L. C. J. What were the Words he told you they 
ſaid to him? | | 

Mr. It was, that he muſt ſwear that 
Mr. Oates dined at Mr. Howard's Houſe ſuch a Day 
of the Month, and Mr. Clay did ſay he knew no- 
thing of the matter ; but then Sir William Waller 
and Mr. Oates did reply to him again, here's your 
Choice; if you will not ſwear this, we will try you 
for a Prieſt, and hang you, and ſo Clay agreed, 
if he might have his Money reſtored that was 
taken from him; he had been a Rogue before, 
and did not know what he might do. 

Oates. Is this Evidence, my Lord? 

L. C. J. Yes, doubtleſs, very good Evidence. 

Oates. *Tis only upon Hear-fay that he ſpeaks. 

I. C. J. But that eſtabliſhes the other Man's 
Teſtimony, this being told the very next Morning 
for he would not conceal it, it ſeems. 

Mr. At. Gen. Now that Clay was ſworn at the 
Trial, you admir, Mr. Oates. | 

Oates. Yes, I do, he was ſo. 


Mr. At. Gen. Then I think here's a plain Proof | 


of a Subornation, | 
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IL. C. J. Tou muſt obſerve how they apply this 


; Evidence: They ſay you are an ill Man, not only 


as to ſwearing falſe yourſelf, but as to ſuborning 
others to ſwear more than they knew; and parti- 
cularly as to this Clay, that you and Sir William 
aller did threaten him, you would hang him up 
for a Prieſt, if he would not ſwear as you would 
have him; and by your Threatnings he was pre- 
vailed with to ſwear. | 

Oates. Is Mr. Clay in Court, my Lord ? 

L. C. J. Nay, I cannot tell where he is. 

Mr. At. Gen. He was your Witneſs, Mr. Oates ; 
we expected you would have brought him. 

Oates. I cannot tell where to find him, my Lord, 
now, truly. | 

Mr. At. Gen. Call Mr. Howard. 

Cryer. Here he 1s, Sir; he is ſworn. 

L. C. J. Mr. Attorney, you have not proved 
what he ſwore. 

Mr. At. Gen. We are now about it, my Lord. 
Mr. Howard, pray were you at the Trial of the 
five Jeſuits, or at Langborn's, when Clay was ſworn 
asa Witneſs for Dr. Oates ? 

Mr. Howard. Yes, I was at Langhorn's Trial, 


my Lord. ö 
Mr. At. Gen. What was the effect of his Teſti- 


mony there? | ; 
Mr. Howard. He did ſwear, that he was with 
me and Mr. Oates at Dinner at my Houſe, in May 


in the Year 77. 


Mr. At. Gen. 77 did he ſay, or 78 ? 

Mr. Howard. Stay, I will look upon my Notes I 
took at that time. 1 

L. C. J. Ay, do ſo, to refreſh your Memory, 

Mr. Howard. 

Mr. Howard. It was May 78, my Lord. 

Mr. Sol. Gen. Pray, Sir, was he then at your 
Houle with Oates ? 

Mr. Howard. No, he was not there in May ; 


Mr. Clay was with me and Mr, Oates both together 


in July 78, after the 4th Day of Jul). 

Mr. At. Gen. That is, after the time he came to 
London from St. Omers. 

L. C. J. You ſay very well; have you any more 
Witneſſes? | 

Mr. Sol. Gen. My Lord, we muſt deſire that the 
28th Article of Mr. Oates's Narrative may be read. 


CI. of Cr. Reads. That in order to this Command 
on April 24. 78. Father Warren, Rector of Liege; 
Sir Thomas Preſton, Baronet ; Father Marſh, 
Rector of Gaunt ; and Father Williams, Rector of 
Watton, and Maſter of the Novices ; Sir John 
Warner, Baronet ; Richard Aſhby, Rector of the 


Engliſh Seminary at St. Omers, being fick of the 


Gout could not go. But out of the ſaid Seminary went 
Sir Robert Bret, Baronet ; Father Pool, Edward 
Nevile. There were in all with the Deponent nine or 
ten, who met in London in conſult with Thomas 
Whitebread, Father Harcourt Senior, and Father 
Harcourt Junior, John Fenwick, Baſil Langworth, 
William Morgan, John Keimes, Father Lovel, 
Father Ireland, Father Blundel, Richard Strange, 
Father Mico, Father Grey, and others, to the 
Number of fifty Feſuits, met at the White Horſe Ta- 
vern in the Strand, where they plotted their Deſigns 
for the Society, and ordered Father John Carey, wbo 
was alſo there, to go Procurator for Rome; at which 
Conſult thus held in the Month of May, the Deponent 
was preſent to attend the Conſultors, and deliver their 
Concerns from Company to Company; and then a little 
fer * 17 tbe White-horſe Tavern, and divided 
OL, . 
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themſelves inio ſeveral Clubs and Companies; ſome met 
at Mr. Saunders's Houſe in Wild-ſtreet ; others at 
Mr. Fenwick*s, at Aires's Houſe in Drury-lane ; 
others at Mr. Ireland's in Ruſſel-ſtreet, near Covent- 
Garden; and in other Places. All which, tho“ in 
ſeveral Companies, five or ſix in a Coripany, did con- 
trive the Death of the Ring; and in order to which, 
there were Papers ſent from Company to Company, 
which the Deponent did carry, containing their Ori- 
nions of the timing their Buſineſs, and the manner boy 
it was to be done; and within three or four Days after 
the Deponent went to St. Omers, with the Fathers 
that came from the other ſide of the Water. 


Mr. At. Gen. My Lord, we produce this to 
overthrow their Witneſſes, that ſpeak of his being 
here a Week in May. Now Mr. Oates in his Nar- 
rative ſays, that the Conſult ended the 24th of 
April ; and that three or four Days after, he re- 
turned back to St. Omers. 

L. C. F. Pray read that over again, where the 
Names are; for the Witneſſes for the King ſwear, 
that Mr. Williams came over from Sf. Omers, but 
he there ſays he did not, I think. 


It was read again. 


L. C. J. I thought it had been otherwiſe, tis 
darkly penn'd. 

Mr. At. Gen. My Lord, I myſelf heard him de- 
clare in many Trials here, and at the Old Bailey, 
that all was finiſh'd in that Day, and he went in a 
few Days. | 

Oates. Mr. Attorney, you are miſtaken: For if 
you pleaſe, my Lord, the Conſult was not diffoly'd 
in ſix or eight Days, tho* they were not ſitting or 
acting every Day. 

Mr. At. Gen. *Tis not a difference of ſix or eight 
Days that is contended for; but it is, either Mr. 
Oates, or his Witneſſes, do not ſwear true. If it 
were as Mr. Oates ſays, that fix or eight Days were 
allow'd after the 24th of April, then it muſt be the 
5th or 6th of May that he went to St. Omers; and 


then his Witneſſes, that ſay he was here the latter 


end of May, cannot ſwear true. And our Wit- 
neſſes fay he was all April and May, till the 23d of 
June, at St. Omers. | 

Oates. My Lord, Mr. Atto does not appre- 
hend the Evid aright. mY 0 

L. C. J. Well, you may make your Remarks 
by and by, and ſet him right if you can. 

2 r. At. Gen. We have done our Evidence, my 
rd. 

L. C. J. Have you any more Witneſſes, Mr. 
Oates ? 

Oates. No, my Lord, I have not. 

L. C. J. Then you mult conclude, and ſay what 
you have to 15 the Jury. 

Oates. My Lord, I have one thing more, and 
that is, a Copy of the Record out of the Houſe of 
Lords. It is in the Journal the twenty- fifth of 
March, 79. 

Mr. Walker. My Lord, I have not the Book 
here, it was not ſpoke tor. 

Oates. But do you know this Hand? 

[Shewing him a Copy. 

Mr. Walker. Yes, and ] believe it is a true Copy. 

L. C. J. Read it. 

2 of Cr. Reads. Tueſday the 25th of March, 
1029. | 
Oates, It is the laſt Clauſe in the Journal of that 


Day. 
H Cl. 


| 


© 132. The Trial of Titus Oates D. D. Paſchæ 1Jac. II, 


Cl. of Cr. Reads. Reſolved, Nemine Contradi- 
cente, by the Lords Spiritual and Temporal, and 
Commons in Parliament aſſembled, that they do declare 
that they are fully ſatisfied by the Proofs they have 


beard, that there now is, and for divers Years laſt 


paſt hath been a horrid and treaſonable Plot and Con- 
ſpiracy contrived and carried on by thoſe of the Pop iſb 
Religion, for the muri bering of his Majeſty Sacred 
Perſon, and for ſubverting the Proteſtan! Religion, 
and the ancient and eſtabliſhed Government of this 
Kingdom. | 
Oates. There is an Order to have that Vote 
printed, and inſerted before the Form of Prayer for 
the Faſt, Pray, Sir, read the next Page. 
Cl. of Cr. Reads. Die Lune 25 Oct. 1680. ; 
Von Report from the Lords Committees for exami- 
ning Matters relating to the Diſcovery of the late 
horrid Plot and Conſpiracy, that Captain Thomas 
Bickley hath lately vilifed Dr. Titus Oates at a pub- 
lick Meeting at Chicheſter, to the prejudice of his 
Majeſty's Evidence, for the further Diſcovery of the 


aid Plat: It is thereupon ordered by the Lords Spi- 


ritual and Temporal in Parliament aſſembled, that 


the ſaid Thomas Bickley be, and is hereby required 


to appear before their Lordjhips, in the Lord Privy- 


Seals Lodgings, near the Howfe of Peers, on Wed- 


neſday the third Day of November next, at cight of 
the Clock in the Forenoon. And it is further ordered, 
that Alderman Exon, and Alderman William Bury 
of Chicheſter aforeſaid, who were then preſent a! the 
ſaid meeting, do likewiſe att-nd their Lordſhips at the 
time afore/aid, to give Evidence of what they know 
concerning this matter. 


L. C. J. What of all this? We know hereupon 
Bicklzy was turn'd out of Commiſſion, and now 


Bickley is in again. But it ſeems, as you had credit 


with ſome then, ſo you had not with others. Well, 
have you now done all? 

Mr. At. Gen. Yes, my Lord. 

Mr. Sol. Cen. If Mr. Oates will ſum up his Evi— 
dence, then Iwill do the ſame for the King, when 


he has done. 


IL. C. J. Well, what ſay you, Mr. Oates ? 
Oates. Now, my Lord, here is an Indictment 
preferr'd againſt me for Perjury and the Evidence 
they have given for the King, is this. 1. They 
have call'd Mr. Faſter, and he tells you, that I was 
produced at the Seſſions-Houſe in the Old Bailey, 
where he. was ſummoned as a Juryman, upon the 


Trial of Ireland; and he ſays, that when I was 


produced at the Seſſions in the Old Bailey as a 
Witneſs, and ſworn (if I do remember Mr. Fofter 
aright in what he ſays) he did hear me ſwear, that 
there was a treaſonable Conſult of Jeſuits upon the 


twenty- fourth of April 78, at the Mpite-Horſe Ta- 


vern in the Strand; and he does further ſay, that I 
ſaid thoſe Jeſuits afterwards came to a Reſolution to 
kill the King ; and that they ſeparated themſelves 
into leſſer Clubs, the Reſolution being drawn up by 
one Mico; and that I carried it from Chamber to 
Chamber to be ſigned, and did ſee it ſigned. My 
Lord, I did aſk Mr. Fyſter, whether I in my Evi- 
dence call'd it a Conſult, or a traitorous Conſult. 
Now, my Lord, *tis true I did call it a traitorous 
Conſult; it is as true that I did ſwear there was ſuch 


a Conſult; and it is as true, that I did ſwear this 


Conſult did divide itſelf into leſſer Companies; it 
is as true that I did ſay I carried that dation a- 


bout from Chamber to Chamber, and ſaw them 

ſign that Reſolution for murdering the King, I do 

not mean of this King, but of the late King. My 
25 | 


Lord, the Evidence I think I, nor no honeſt Man ſhall 
need to be aſhamed of: I am not aſhamed to own, 
that I repeated this Evidence ſeveral times, nor 
that I gave that Evidence upon Oath ; for it is 
Truth, my Lord, and nothing but Truth, and I 
reſolve by the Grace of God to ſtand by it, and 
confirm it with my Blood, it there be occaſion, 
My Lord, to convict me of Perjury, they have 
brought a parcel of St. Omers Witneſſes, and theſe 
do ſwear that which they would have ſworn fix 
Years ago; but then the Court thought them not 
fit to be ſworn, not only becauſe the Law will not 
allow them, but becauſe of their Religion, that can 
diſpenſe with falſe Oaths, if it were for a good 
Cauſe, and that was the Remark my Lord Chief 
Juſtice Screggs then made on it. I ſhall not inſiſt 
much upon what they have ſworn, for that I ſup- 
poſe your Lordſhip and the Jury do very well re- 
member: But I have five things to object to their 
Evidence, and I hope the Jury will take notice of 
my Objections, and make their Remarks upon them 
for ſince you have heard the Evidence that is 
brought againſt me, it will be neceſſary for your 
Lordſhip to weigh the nature of theſe Witneſſes, 
and the value that the ſeveral Juries of London and 
Middleſex had for them. Tis true, there are ſeve- 
ral brought here now, that never were Witneſſes 
before ; there are indeed other Men, but of the 
ſame Religion and the ſame Intereſt, and therefore 
their Teſtimony muſt be of the ſame value ; I 
think your Lorcſhip will allow me that. Therefore 
I begin with their Religion, and that I take notice 
to be a great Objection to their Evidence, as I am 
advis d by thoſe that are learned in the Law, And 
I muſt appeal to the Court, whether a Papiit, in 
caſe of Religion, may be believed and received as 


a good Witness. 


L. C. J. We muſt not hear any of theſe idle Ex- 
preſſions. | 

Mr. Juſt. Withins. Do you think you are come 
here to preach, Mr. Oates ? 

L. C. J. I'll tell you, a Papiſt, except you'll 
prove any legal Objection againſt him, is as good 
a Witneſs in a Court of Record, as any other Per- 
ſon whatſoever, 

Oates. Bur if *tis _ Lordſhip's, Pll tell you 
my Lord Cske's Practice was not to admit them as 
good Witneſſes. _ 

L. C. J. Do not tell me of my Lord Coke's 
Practice; the Law is otherwiſe : keep to the Buſi- 
neſs that you have here in hand, the Queſtion be- 
fore us, whether you were forſworn in Ireland's 
Trial or not. Anſwer that if you can; but you 
mult not run out into Clamours and idle Extrava- 
gancies. 

Oates. My Lord, I demand it as my Right to be 
heard what I have to except againſt the Witneſſes. 

L. C. J. I tell you, you ſhall be heard when you 
fpeak properly ; but are you to determine what is 
right, or what is wrong ? | 

Oates. Iam to determine my own Right now in 
this Point, and ] inſiſt upon it, and demand it. 

L. C. J. It may be, preſently you'll tell us we 


have no right to judge of it. 


Oates. Yes, my Lord, you have; but I hope I 
have right to urge it. 

L. C. J. Urge what you will that is to the pur- 
poſe, but then you muſt keep to the matter in 
hand, and not make ſuch idle Excurſions as theſe 
are. 


Oates. I will keep to the matter, my Lord, if 
you will hear me. 
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L. C. J. So you ſhall; well make you keep to the 
Matter, or we will not hear you at all : Do not 
think your Impudence ſhall ſtorm us out of our 
Senſes. | 1 . | 
Oates. My Lord, I do infiſt upon it, that theſe 
Mens Religion is an exception to their Teſtimony, 
and a Papiſt is not a good Witneſs in a Cauſe of 
Religion; and [ deſire I may have leave to argue 
that as a Point of Law in my own Defence. 

L. C. J. No, Sir, it is no Point of Law at all. 

Oates. Then I appeal to all the Hearers, whether 
J have Juſtice done me. 

L. C. J. What's that? Why you impudent Fel- 
low, do you know where you are? You are in a 
Court of Juſtice, and mult appeal to none but the 
Court and the Jury. 

Oates. I do appeal to the Hearers. 

L. C. J. Take him away there; if you will not 
behave your ſelf as you ought, I can aſſure you, 
the Court will do what they ought to do, and ſtop 
your Mouth. | 

Oates. What you pleaſe, my Lord, I muſt make 
my own Defence as well as I can. 

L. C. J. You are here in Judgment before us, 
and are to appeal to us; we'll ſuffer none of your 
Common- wealth Appeals to your Mobile; keep 
within the Bounds of Decency, and ſay what you 


can for your {clf, 
Oates. My Lord, this I move to the Court as one 


of my Objections to this Evidence given againſt 
me, That their Religion makes them no good 
Witneſſes ; eſpecially in this Cauſe. 

L. C. J. I tell you that is nothing to the purpoſe, 
what their Religion is. 

Mr. Juſt. Holloway. Mr. Oates, we come not here 
to diſpute Points of Religion, we come to try a 
bare Matter of Fact, whether you are petjured, or no. 

L. C. F. I tell you a Papiſt is a good Witneſs 
without a legal Exception. 

Mr Juſt. Vithins. Pray, Mr. Oates, is not a Pa- 
piſt as 00d a Witneſo as. a Diſſenter? 

Oates. My Lord Coke would not admit a Papiſt 
to be a — Witneſs in any Cauſe. | 

Mr. Juſt. Mithins. How, not in a Cauſe of Meum 
and Tuum ? | 

Oates. No, my Lord, not in any Cauſe between 
Party and Party. | 

L.C. 7. Where is that Opinion? 

Oates, I'Il cite you the Caſe, if you pleaſe, my 
Lord. | 

L. C. J. Pray let us hear it. 

Oates. It is in Bulſtrode's Reports, the Second 
Part, 155. A Popiſh Recuſant is not to be admitted 
a Witneſs between Party and Party. 

Mr. Juſt. 7/74bins. May a Preſbyterian be a good 
Witneſs, Mr. Oates ? 

Mr. Juſt. Liolloway. Or would Mr. Colledge have 
been a good Witneſs, Mr. Oates ? 

Oates. I tell you this was my Lord Cotes Practice. 

L. C. J. You have our Opinion, and be ſatisfied 
with it; that Book ſays it was my Lord Coke's 
Practice, and we think 1 that was his Practice, his 
Practice was againſt Law. | 

Oates. Then another thing I object to their 
Teſtimony, is their Education. 

L. C. J. That's no Objection at all neither. 

Oates. My Lord, they are bred up in a Semina- 
ry againſt Law, and for which their Friends are to 


be puniſhed. 
. 12 So is eve Man livi th 11 
ſenter, bred up 3 Pep, RY 
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Oates. My Lord, I have not offered any Diſſen- 
ter as Evidence for me. | 
L. C. J. No, they are all no doubt of it very 
good People. Good-wife Mayo, and her Compa- 
nions, excellent Proteſtants without all queſt on 
Oates. My Lord, I humbly offer a Statute to 
your Lordſhip : And that is Law ſure. 
L.C.F. Yes, 2 Statute is Law. What Statute 


is it? 


Oates. It is 27 of E'iz. Cap. 2. The Law ſays 
there — | 

L. C. J. Come we will ſee what the Law ſays. 
Read the Statute he ſpeaks of. 

Cl. of Cr. It & intituled, an At againſt Feſuits, 
Priaſte, and other ſuch like diſobedient Perſons. 

Oates. My Lord, I defire that the Preamble of 
the Act may be read. 

Cl. of Cr. Whereas divers Perſons called and pro- 
feſſed Jeſuits, Semmary Prieſts, and otber Prieſts, 
which have been, and from time to time are — in 
the Parts beyond the Seas, by or according to the Order 
and Rites of the Romiſh Church, have of late came, 
and have been ſent, and daily do come, and are ſent 
into this Realm of England, and others the Queen's 
Majeſty*s Dominion, 

L. C. J. This is nothing to this Buſineſs before 
us at all. 

Mr. Juſt. Wit bins. Does this Statute ſay they are 
no good Witneſſes? 

Oates. They own themſelves to be educated at 
St. Omers, that 1s againſt this Law exprefly. 

L. C. F. What then! Do they own themſelves 
to be in Orders, Jeſuits and Prieſts, then you 
might ſay ſomewhat to them upon this Law; but 
do not ſpend our Time in ſuch Trifles. 

Oates. I do not ſpend your Time in Trifles, my 
Lord; it is my Defence. 

L. C. J. Mr. Attorney, do you go on; for we 
will not fit here to ſpend our Time for nothing. 

Oates. Pray, my Lord, let me but ſhew this, I 
only propoſe one Statute more to your Lordſhip's 
Conſideration. 

L. C. J. You may propoſe to read the whole 
Statute-Book. 

Oates. Pray, my Lord, hear me our. 

L. C. J. Speak then to the Buſineſs in hand. 

Oates. It is the Statute made in the 3d of King 
Charles I. Chap. 2. 

L. C. J. It is nothing to the purpoſe. 

Oates. Iam adviſed tis very material for me. 

L. C. J. I tell you it is not, and we'll not let 
your Importunity prevail upon us to ſpend our time 
for nothing: There has been a great deal of Time 
ſpent to no purpoſe already. 

Oates. Then if you will over-rule it, my 
Lord 

L. C. J. We do over- rule it: For it ſignifies no- 
thing to this purpoſe. 

Oates. Pray, my Lord, be pleaſed to give me 
leave to offer their Judgments in Caſes of Con- 
ſcience, whereby they own they have Diſpenſations 
to ſwear Lyes for the promoting of the Cauſe. 

L. C. J. That is no Evidence neither. N 

Oates. This is very hard in ſuch a Caſe as this. 


L. C. J. No, it is not hard, that what is no Evi- 
dence in Law, ſhould not be ſuffered to be given 
in Evidence. , 

Oazes. It is Evidence againſt the poor Diſſenters, 
my Lord. | 

L. C. J. Indeed, Sir, it is not Evidence againſt 
any one body in the World ; if you will take my 

H 2 Word 
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Word for it; if you will not, I cannot tell how to 


>... "1c. : 
| — Oates. Then I offer you one thing more, my 


Lord, and that is what was faid and done in the 


| Caſe of the Earl of Shaftesbury, when he was charged 


with High Treaſon, and committed to the Tower 
of London; at ſeveral Seſſions in the Old- Bailey and 
at Hicks*s-Hall, they did move that they might 
have liberty to bring in an Indictment of Perjury 


againſt the Witneſſes which did accuſe him of 


Treaſon, but now the Court there over-ruP'd thoſe 
Motions, and would not ſuffer my Lord of Shaftes- 
bury's Friends to bring Indictments of Perjury a- 
gainſt them, becauſe they would not have the 
King's Evidence indicted of Perjury, nor the Po- 
piſh Plot called in queſtion: this is a Matter of 
Fact in the O/d-Bailey, 
L. C. J. And this is all idle too. * 
Oates. Pray, my Lord, will you hear me? 
JL. C. J. But pray, Sir, will you hear me too? 
I tell you this is nothing to the purpoſe neither. 


Oates. My Lord, I deſire to ſpeak but theſe few 


Words then, as to my own Witneſſes J have pro- 
duced. And the firſt is Fer Mayo; and, my 
Lord, though it be your Lordſhip's pleaſure, not 


to have that good Opinion of her, as J think the 


poor Woman does deſerve, = I hope her Evidence 
will have its due Weight and Conſideration with your 
Lordſhip and the Jury; ſhe ſays, ſhe ſaw me in 


Town in the Month of May: Now indeed ſhe 


could not be poſitive, what May it was, but ſhe 
faid it was the May before the Popiſh Plot broke 
out, that is, before the Rumour of that Plot was 
ſpread abroad, and ſhe believes the Plot broke out 
in 78, But this ſhe ſays poſitively, ſhe ſaw me in 
the Month of Ma; here z my Lord, ſhe comes to 
give this Evidence frecly and voluntarily : a Man 
that is a Knave, is a Knave for ſomething, either 
out of Malice, or for Gain or Intereſt ; but ſhe 
has no Reward given her, nor can hope for any ; 
but in Love to Juſtice, without any By-end or par- 
ticular Intereſt, ſhe came here to teſtify the Truth, 
about her ſeeing me in London, in May 78. The 
next Witneſs is Mr. Butler, he was then Sir Richard 
Barker's Coachman. He lived ſome Years with 


him, as his Servant; but he is now ſet up for him- 


ſelf, and he ſays, that when he was about his 
Maſter's Buſineſs in the Coach-yard, and fitting 
the Coach for to fetch his Maſter home from Putney, 
I came in, and this was in the beginning of May, in 
a Diſguiſe ; and he ſays, he ſaw me a ſecond time 
in another Diſguiſe. Then comes a third Witneſs 
that I called, and that is Page, and he came into 
the Hall, where the Patients uſe to wait for his 
Maſter, and there he met me, and ſpoke with me. 


Then I called Walker, the Miniſter, but it happens 


his Memory is not ſo good now, as it was hereto- 
fore; and indeed I cannot tell how to blame him, 
for *tis ſo long ſince, that it is impoſſible for any 
body to remember the Circumſtancesof Times and 
Places, that in ſome ſhort time after the Fact might 
have been remembred with far greater Eaſe, I ex- 
pected Sir Richard Barker might have been here, 
being ſubpcena*d to juſtify the Evidence of theſe 
People; and I did — that Mr. Smith would 


have been examined: but I perceived the Court 


tender of that Point, as knowing it would then eaſily 
have been ſeen upon which Side it was, that he was 
ſuborned, that is, to make ſuch a Confeſſion as 
Mr. Attorney would have hinted at. 

L. C. J. Have you a mind to examine him, Mr. 
Oate: ? with all my heart. If you conſent to it, he 
{hall be examined, 


Mr. Juſt. J/ithins, If you will, he ſhall be ex- 

amined, it was for your fake he was not. 
Mr. Juſt. Holloway. It was to do you Right, that 

he was refuſed to be ſworn before. 

Oates. Good Mr. Juſtice Holloway, you are very 
ſharp upon me. | 

Mr. Juſt. Holloway. No, I am not ſharp upon 
you; I think the Court did you a great deal of Juſ- 
tice, you have no reaſon to complain. 

Oates. But, my Lord, this I ſay, the Evidence 


upon which I am now indicted of Perjury is the 


ſame which was delivered fix Years ago at the Old- 
Bailey, at Whitebread's Trial firſt, and then at 
Langhorn's Trial, where were ſixteen Witneſſes 
then produced and heard againſt me: But then, 
my Lord, what Credit did they receive at I hite- 
bread and Langborn's Trials? Now if this Evi- 
dence that I gave was then to be believed, though 
oppoſed by ſo many Witneſſes, what new Objection 


does riſe againſt it, which was not then hinted, and 


received an Anſwer? For as to all the Records 
that are brought out of the Houſe of Lords, they 
have not amounted to a Charge ſufficient to dimi- 
niſh any Man's Evidence in the World : for as to 


the Narrative that is entered there in the Journal, 


I think Tand any Man elſe, that were concerned as 
I was, may very well defend the Truth of it; and 
I do avow the Truth of the Popiſh Plot, and 
will ſtand by it as long as I havea Day to live, and 
I do not queſtion but the Jury, upon Conſidera- 
tion of thoſe Proteſtant Witneſſes that I have 
here brought againſt theſe Popiſh Seminaries, will 
acquit me of this Perjury. I leave it to your Lord- 
ſhip and the Jury to judge ; and I hope thoſe Paſ- 
ſages of Heat, that have fallen from me in Court, 
ſhall not make me fare at all the worſe in your Judg- 
ment. I have called ſome noble Lords to teſtify 
for me; but I find, either the diſtance of time has 
wrought upon their Memories, or the difference of 
the Seaſon has chang'd their Opinion, ſo that now 
they diſbelieve that which they did believe before, 
and perhaps for as littie Reaſon as 

L. C. J. As they believed you at firſt, 

Oates. Yes, truly, my Lord, for as little reaſon 
as they believed me at firſt; for I cannot expect 
that a Man, who believes without a Principle, 
ſhould not recant that Belief without a Reaſon. 

L. C. J. What do you mean by that? 

Oates. I name no body. 

L. C. J. But the Nobility that are here, and that 
have been Witneſſes in this Cauſe, are all Perſons 
of that Honour, that the Court is bound in Juſtice 
to take notice of, and vindicate them from your 
ſcandalous Reflections; but only I think that a 
Slander from your Mouth is very little Scandal. 

Oates. Nor from ſome body's elſe neither. 

I. C. J. But, Sir, you muſt be taught better 
Manners. | 

Oates. I find, my Lord, I am not to be heard in 
this Cauſe with Patience. | 
I. C. J. I think you do not deſerve to be heard 
at all. | WH 
Oates. I cannot tell how to help it, if you will 
not hear me. 

L. C. J. Can't you ſay what you have to ſay for 
your ſelf without Reflections, and running out in- 
to ſuch Extravagancies ? 

Oates. My Lord, you will ſuffer me to offer no- 
thing that is material for my Defence. 

Mr. Juſt. ZYalcot. Do you think it decent for this 
Court to ſuffer Perſons of Honour, that by your 


own Deſire were ſworn to give Teſtimony in this 
Cauſe, 
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Cauſe, ſhould lie under the Reproach of your 
e? 

_ Good Mr. Juſtice Walcol, was there ever 
any Man dealt with as I am, or had ſuch Evidence 
offer'd to be given againſt him ? Here they offer 
to blacken me with the Imputation of that toul, in- 
famous Crime of Perjury; and who are the Wit- 
neſſes to prove it, but Youths out of a Seminary ? 
Sir George Wakeman, and my Lord Caſtlemain, 
known Papiſts, and perhaps Popiſh Recuſants Con- 
vict too. As for my Lord Caſtlemain, the Record of 
his Acquittal is brought as a Charge againſt me, to 

rove that I was forſworn, and not believed at his 
rial; when all the World knows, it was becauſe 
there was but one Witneſs againſt him, that he came 
off, and that was the Reaſon that was urg'd by my 
Lord Chief Juſtice Scroggs at that very time, who 
would not admit Dangerfie/d to be a Witneſs, and 
reflected not at all upon my Teſtimony, but direc- 
ted the Jury, for want of another Witneſs, to ac- 
quit him. Then, my Lord, here is Wakeman 
brought, and his Acquittal too; he ſwears all I 
ſaid againſt him was falſe : whercas, had it not been 
for two diſhoneſt Perſons, one I have now in my 
ſight, I ſhall not name any Names, we could at 
that time have proved five thouſand Pounds of the 
Money paid to him, and that he gave a Receipt for 
ir. But, my Lord, this I am ſure of, if I had been 
brought in as a Witneſs in the Caſe of thoſe that 
ſuffered lately for the Presbyterian Fanatick Plot 
(as they call it) I had never been call'd in queſtion, 
if my Evidence had been falſe ; but it is apparent 
the Papiſts have now a Turn to ſerve, and theſe 
Papiſts are brought in, the St. Omers Youths, to 
bear this Teſtimony on purpoſe to falſify my Evi- 
dence, and to bring off the Popiſh Lords that now 


ſtand impeach'd of High-Treaſon for the Popiſh 


Conſpiracy : but, my Lord, I hope as the Court 
would never admit Indictments of Perjury againſt 
the Witneſſes in that Cafe of my Lord Shaftesbury, 
ſo _ will not admit it here; and if my Lord Chief 
Juſtice Jones were in the right, who did the ſame 
thing in his Circuit, I 1 I ſhall have that Right 
„it is not me they indict, 
but the whole Proteſtant Intereſt is aim'd at in this 
Proſecution; and hereby they arraign the whole 
Proceedings of ſo many Parliaments, all the Courts 
of Juſtice, and the Verdicts of thoſe Juries that con- 
victed the Traitors that were executed; for my own 
part, I care not what becomes of me, the Truth 
will one time or another appear. 
L. C. J. I hope in God it will. 
Oates. I do not queſtion it, my Lord. 
T. C. J. And J hope we are finding it out to-day. 
Oates. But, my Lord, ſince J have not the liber- 
oy to argue thoſe things that were moſt material 
or my Defence againſt this Indictment, I appeal to 
the Great God of Heaven and Earth, the Judge of 
all; and once more in his Preſence, and before all 
this Auditory, I avow my Evidence of the Popiſh 
Plot, all and every part of it, to be nothing but 
true, and will expect from the Almighty God, the 
Vindication of my Integrity and Innocence. 
Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jur 
Oates. My Lord, I have one thing to move to 
your Lordſhip ; I defire I may be brought up to- 
morrow by Rule of Court to hear my Trial that is 
then to be. 
L. C. F. A 
his Teal. 6. 


let him be brought up by Rule to 
3 


for Perjury. 


F3 


| Oates, My Lord, I lie under very great Afflic- 
tion with the Stone and the Gout, and beſides that, 
I have lain in Irons theſe twenty-one Wecks ; I be- 
ſeech your Lordſhip, that this Cruclty may not be 
inflicted upon me. My Lord, I am but hitherto 
a Debtor to the King upon a Civil Account; and if 
I ſhould be convicted upon theſe Indictments, I 
could then be but in Execution for a Treſpaſs : and 
I humbly conceive and hope the Court will ſhew 
me that Favour, as to acquaint my Keeper, that I 
ought not to be ſo handled, 

L. C. J. Look you, for that, I tell you again 
what I have often ſaid, I expect from the Marſhal 
that he keep you as he ought to keep you ; I have 
heard that there have been abundance of Attempts 
made for your Eſcape, and therctore the Marſhal 
muſt have the greater Care of you. 

Oates. Let any of tnoſe Complaints be made out, 
3 Lord, and Pll be contented to be uſed how they 
will. 

L. C. J. I repeat it again, Let the Marſhal have 
a care to keep you in ſalvd & ard Cuſtodid, ac- 
cording to Law. 

Mr. Juſt. Holloway. If the Marſhal does other- 
wiſe than his Duty, inform againſt him, and take 
the Remedy the Law allows. 

Marſpal. But the laſt Night, my Lord, Ropes 
were brought into his Chamber, on purpole to give 
him means to eſcape, and here are the Bundle of 
Ropes. 

Oates. I know nothing at all of them, I aſſure 
you, my Lord. 

L. C. J. Well, you have our Rule. Go on, Mr. 
Sollicitor. 

Mr. Sol. Cen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Counſel for the 
King in this Cauſe; which is upon an Indictment of 
Perjury againſt Titus Oates, the Defendant; and 
the Perjury charg'd upon the Defendant, is laid to 
be in his Qath at the Trial of Ireland, at the Old- 
Bailey ; and it is thus, That he in his Evidence at 
that Trial did ſwear, that there was a treaſonable 
Conſult of the Jeſuits, held at the White-Horſe Ta- 
vern in the Strand, the 24th of April 78, and that 
he was there preſent—— 

Oates. Ay: I was there. 

L. C. J. You muſt be quiet, and let the Coun- 
ſel go on without Interruption. 

Mr. Sol. Gen. And that they ſeparated them- 
ſelves into leſſer Companies and Clubs, and that 
the Jeſuits came to a Reſolution to murder the late 
King, and that he, the Defendant Oates, carried 
this Reſolution from Chamber to Chamber, and 
law it ſigned by them: Now all this is laid in his 
Indictment to be falſe; for that, in truth, he was 
not preſent at any ſuch Conſult of the Jeſuits at the 
White Horſe Tavern in the Strand upon the 24th of 
April 78, nor did carry any ſuch Reſolution from 
Chamber to Chamber to be ſign'd, as he had ſworn 
in the Old Bailey at that Trial; and ſo has commit- 
ted wilful and corrupt Perjury. 

Gentlemen, The Evidence that has been given to 
prove, that he was not preſent at any ſuch Conſult, 
nor did carry any ſuch Reſolution, has been by 
proving where he was at that very time that he 
ſwears this Conſult was held, that is, that he was 
really at St. Omers, in parts beyond the Seas, and 
not in London; and to make out this, we have 
produced no leſs than twenty Witneſſes, that ſwear 
poſitively, and give you very many Circumſtances 
to induce you to believe, that what they have taken 


upon 
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upon them to remember, is really and effectually 
true. 
Firſt, You have Mr. Hilſſey, and he ſwears that 
he himſelf came away from Sr. Omers the 24th of 
April, New Stile, which is the 14th of April, Old 
Stile, which was a Sunday; that Night he came to 
Calais, the next day he arriv'd at Dover, and co- 
ming up to town towards London, the next Day he 
met with Mr. Burnaby, who was then going to 
St. Omers. And he further ſwears, that at that very 
time, when he came from S!. Omers, he left Oates, 
the Defendant, upon the Place: this, I ſay, was 
the 14th of April. 
to be true, he left him there at that time, I would 
mention what two other Witneſſes do teſtify, and 
therein do verify what he ſwears ; for they tell you, 
that at this very time when he came over, or with- 
in a Day or two, bur long before ſuch time as there 
was any occaſion to bring this to be a Queſtion, 
he told one of them, in a Diſcourſe that was be- 
tween them, that he had lift upon the Place from 
whence he came, which was the College at &.. 
Omers, an Exgliſb Miniſter, whoſe Name was Samp- 
en Lucy | 

Oat:s. My Lord, I beg I may have leave to 
withdraw, for I am very weak and ill. 

L. C. 7. Then make room for him to go away, 
if he will. | | 

Mr. Sol. Cen. And they give- you an account, 


that the Defendant, Oates, went by that Name 


there, and it is not denied by him taat he did ſo: 
And this is a Circumftance greatly veritying Mr. 
Tliſſſe)'s Evidence. Then comes Mr. Burnaby, who 

ſwears, That he met Mr. Hilſley when he came from 
St. Omers, about the 16th of Avril, Old Stile, and 
the 2 1ſt of April, Old Stile, he came to St. Omers ; 
and that when he came there, he found Oa/es there 
upon the Place; this was the 1ſt of May, New 
Stile: and he gives you this Circumſtance to ſtreng- 
then his Teſtimony, That he very well remembers, 
that upon the 2d of May, New Stile, the Day atter 
he came to St. Omers, Oates intruded into his Com- 
pany, and got himſelf acquainted with him. He 
ſays further, that upon the 3d of May, New Stile, 
he particularly remembers Oates was in his Com- 
pany there, and they went into the Garden and 
walk'd together; he alſo ſays, he ſaw him the ;th 
of May New Stile, which is the 25th of April, Old 
Stile, the Day after this Day aſſign'd for the Con- 
ſult, with this Circumſtance, That he remembers 
to have ſeen him in the Rhetorick School, and ſo 
ſucceſſively afterwards he gives you a particular Ac- 


count down to Midſummer : after that, Oates con- 


tinued in the College at St. Omers, and then went 
away. | 

Then the next Witneſs we produce is Mr. Pool, 
and he gives you an account, that upon the 25th of 
Apri! 1678, New Stile, which was the 15th of 
April our Stile, he came over here, and he left be- 
hind him at Sz. Omers, the Defendant Oates ; for 
he particularly remembers, that he ſaw him there 
when he came away; ſo Hilſiey left him the 14th 
of Aoril. Mr. Po came away the 15th of April, 
which is their 25th, and left him at &. Omers, and 


does not remember, that he uſed to be abſent out 


of the College; and Mr. Burnaby finds him there 
the 21ſt of April; ſo that particularly at the times 
the other rwo came away, and Burnaby came thi- 
ther, there he was, and there they ſaw him. 

The next Witneſs is Mr. Thornton, and he gives 
you an account when Oates came thither firſt, and 
how long he ſtaid there; he ſays he came about 


And for a Confirmation of this 


Chriſtmas 77, and there he ſtaid till Midſummer 
Eve 78; and he tells you ſome particular Days he 
ſaw him on; he ſays he ſaw him there on the 1ſt 
of May New Stile, and he ſaw him the 2d of May 
New Stile, in company with Mr. Burnaby, the 
next Day after his Arrival there, wondering at 
their ſudden Acquaintance. And he adds a par- 
ticular Circumſtance, why he remembers 1t was the 
2d of May ; becauſe that Day the Scholars at Sz, 
Omers acted a Play, at which Oates had a Scuffle 
for a Seat: and he ſays he does likewiſe remember 
him to have been there, when Mr, Pool came away, 
which was the 25th of April, New Stile. 

Then Mr. Conway, that was our next Witneſs, 
gives you an account likewiſe of Oates's coming to 
Ft. Omers about December 77, and how long he ſtaid 
there, viz. till the latter end of June 78. And he 
does not remember, that he' lay out of the College 
above one Night, and that was in Fanuary. And 
he remembers particularly, that he ſaw him with 
Mr. Burnaby ſuch a Day in May. | 

Then we brought another Witneſs, and that was 
Mr. Haggerſtone, and he tells you, he had good 
reaſon to remember Mr. Oates, for he was in the 
ſame Cla/ſis with him; and this Gentleman gives an 
account particularly, that he remembers him to be 


there the next Day after Mr. Burnaby came, and 


agrees in teſtimony with all the reſt, that from 
Chriſtmas till Midſummer, he was not abſent out of 
the College but one Night. | 

We have another Witneſs, Mr. Beeſton, and he 
remembers, that Oates was playing at Nine-pins 
the 1ſt of May; he. remembers the 2d of May to 
have ſeen him with Mr. Burnaby after the Play was 
over; and that agrees with the other Witneſſes 
about his being in Burnaby's Company the 2d of 
May : and he remembers likewiſe, that he himſelf 
was choſen Reader to the OT but upon Mr. 
Oatess Importunity, he ſupplied the Place in Mr. 
Beeſton's room, only with this Reſerve and Con- 
dition, That Mr. Bee/ton was to be Reader at any 
time, if Oates failed. And he gives you this par- 
ticular account, that Oates did read, as he believes, 
every Sunday and Holiday, from the latter end of 
March, when he was choſen Reader, to within a 
Week of his going away; for that he did never 
read himſelf, as he ſhould have done if Oates had 
been abſent or failed to read. 5 

We have another Witneſs, and that is Mr. 
Smith, and he ſwears his being there from Chriſt- 
mas 77 to Midſummer 78, and he remembers par- 
ticularly as to April and May, becauſe the 21ſt of 
Avril he himſelf fell fick in the College, and went 
into the Infirmary, and remained there till the 7th 
of May; and he does remember that Oates viſited 
him very oft in that time in the Infirmary, and told 
him Mr. Hilſley was gone away, and Mr. Pool was 
gone away, and two or three other Particulars, 
which happened in the College at that time; ſo that 
there is another Evidence, that is very ſtrong with 
Circumſtances to confirm the Teſtimony of the reſt; 
and he gives you a very ſatisfactory Account of it, 
by ſhewing the Reaſons how he comes to remember 
theſe things. 8 

Mr. Price, who was our next Witneſs, has gi- 
ven you a Relation all to the ſame purpoſe of Oates's 
coming there at Chriſtmas, and of his going away 
at Midſummer. And he remembers particularly, 
that Oates was at St. Omers when the Jeſuits went to 
the Conſult at London; for that there was a Con- 
ſult, and at that time, is acknowledged to be true; 
but not ſuch as he ſays, nor was he there : but he 

| ſays 
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* ſays ſome of the Fathers did call there in the way to 


England. And at that very time, and after, he faw 


him there. And Mr. Doddington gives you the lame 


Account. 


Then comes Mr. Gerrard, and he tells you a 


Story to the ſame purpoſe ; how long Oates was 
1 — and when he came. And that the 2d of May 


he remembers Oates was at the Play; and he re- 


members the 26th of May Oates was there, which 
Was the 16th of May Old Stile. And he is ſure 
* Oates was there at that time, for this reaſon, that 
being the Day whereon he himſelf was confirmed, 


| St. Augufine's Day 3 and Oates was confirm'd with 


| | mony; for he tells you particularly 


him : and therefore he has reaſon to remember 
Oates was at St. Omers. | i 
My Lord Gerrard of Bromley was our next Wit- 
neſs, and he gives you an account to the ſame pur- 
poſe; and to the general Evidence, in which he 


* confirms the others, he adds this Particular, That 


Oates uſed to read with a ſingular canting Tone ; 
ſo that he muſt needs remember him, and was ſo 
remarkable for other things, that he could not be 
abſent without being miſs'd, which he never was. 

Then comes Mr. Morgan, who was there at that 
time, a Scholar; but hes now a Miniſter of the 
Church of England ; and therefore not liable to 
Mr. Oates's great Exception of Religion. He con- 
firms what all the Witneſſes ſaid of the Time of 
Oates's coming, and of che Time of his going 
away: And particularly he ſwears, That when Mr. 
Hilſlzy went away, he was there; when Mr. Pool 
went away, he was there; and when Mr. Burnaby 
came thither, he was there. And this is not all, for 
there is ſomething more remarkable in his Teſti- 
he does re- 
member, That upon the 24th of April, Old Stile, 
the Day, Gentlemen, when Oates ſays he was at 
the Conſult in London, Oates was then at St. Omers. 
And the Occaſion of his remembring this, he gives 
you an account of ; for, he tells you, upon reading 
the Trial of Ireland, where Oates ſwears, That he 
was here at the Conſult the 24th of April 1678, 
Old Stile, all the College reflected upon it, and 
wondered at the Impudence of the Man, that he 
ſhould dare to ſwear ſuch a thing, when all the Col- 
lege remember'd him to be there all the while. 
And upon recollection of Circumſtances, he him- 
ſelf did particularly recolle& his own playing at 
Ball that very Day, and having toſs'd his Ball over 
the Wall, he borrow'd Oates's Key to go into the 
Garden to fetch it : And this was thought of whilſt 
things were freſh, and every Man remember'd 
this, or that, or the other thing to be done at ſuch 
a particular time. 

Mr. Arundel, who was another Witneſs, proves 
the general Teſtimony of the reſt, and agrees in 
ſome particular things; and all he ſays, is to the 
ſame purpoſe. | 

Mr. Chriſtopher Turbervil:, he comes and ſwears 
Oates's being at St. Omers the 4th or 5th of May, 
which is the 24th and 25thof April, Old Stile. For 
that upon Mr. Pool's going away, he changed his 
Chamber in the College, and ſaw Oates divers Days 
afterwards in his Chamber, and at the Door 3 and 
he knew that he conſtantly read in the Sodality, 
and that he left particularly the Sunday before he 
went away, which was about Mid/ummer 1678. 

There was another Gentleman, and that was 
Mr. Anthony Turbervile, who gives evidence all to 
the ſame purpoſe; and this Circumſtance goes 
thorough all the Teſtimony of theſe Perſons, that 


there's ſcarce any body can come to, or go out of 


for Per jury. 


the College, but it is known to all that are there, 
every Man takes notice of it, tis the coinmon Diſ- 
courſe amongſt them; and therefore they give this 
as the Reaſon of their Belicf, Taat he was there all 
this while, becauſe they did not remember any 
thing that ſhould give them occaſion to believe 
Mr. Oates was away from the College from Chrift- 
mas till Miaſummer, but only ore time; and the 
Remembrance of that doc ſhew, that they do 
really obſerve the!e things; for they could all rel 
that in Fanuary he went to Walton, and ſtaid out 
one Night. 

There is one Witneſs more that is poſitive and 
particular, and that is Mr. Clavering, and he re- 
members Oates, by a very remarkable Circumſtance, 
was at &. Omers at the very time the Congregation 
is {aid to be held in London; for he tells you there 
came a Perſon to beg Money of him, and there was 
a Collection made in the Houſe ; and this Perſon 
did deſire to ſpeak with Oates, who was then in the 
College, and whom it ſeems this Perſon had known 
in Spain; but Oates did refuſe to ſpeak with him, 
and did not come down to him. Thus he remem- 
bers ſuch an one came there, and when he was 
there, he was ſent to Oates to defire him to come 
down to this Man, and he would not. Ay, bur 
now how is this remember*d to be at the time when 
the Congregation was held here in Exgland ? As to 
that, he gives this plain and full account, Thar it 
muſt be at that very time; for the Scholars did 
diſcourſe among themſelves, and were reckoning 
up what he had gotten among them, and what he 
had gotten at Matton; and finding that it was very 
inconſiderable that he had gotten at Matton, they 
talk'd among themſelves what ſhould be the Rea- 
ſon, and concluded it was, becauſe the Fathers were 
gone over to England to the Congregation. | 

Theſe — Circumſtances our Witneſſes 
give you as the Reaſons of their particular Remem- 
brances of the particular Times: But, Gentlemen, 
you muſt take along with you thoſe general Con- 
ſiderations too that are offered, which do affect the 
whole Time, from Cbriſtmas till Midſummer. Firſt, 
That none can come or go, without being diſcour- 
ſed of in the College: Next, That much more Mr. 
Oates muſt needs be miſſed, than any other, being 
ſo remarkable a Perſon, as they tell you, that ſcarce 
any Week paſs'd without his making it remarkable 
by ſome ridiculous Action or another. They ſay 
he fat ſingly by himſelf, at a particular Table, that 
no Man could come into the Hall, but they muſt 
ſee him; and therefore, if abſent, muſt needs miſs 
him. And yet they ſwear they do not ever re- 
member him abſent, but that one Night; and if 
he had been abſent, they muſt needs have obſerved 
it, becauſe of all thoſe Circumſtances that have 
been reckoned up. 

Theſe are the Witneſſes, Gentlemen, that we 
have produced to prove this Charge upon the De- 
fendant, two of whom are brought only to verify 
Mr. Hilſley's Teſtimony ; having heard it from him 
at that time that he had left Oates at St. Omers, 
when there was no Thoughts of this Queſtion. 

Now among theſe twenty Witneſſes, there are 
not above two or three at moſt that were at either 
of the Trials betore, They were never produced 
as Evidence, tho* indeed they proved the faine 
thing that was teſtified by others then, but with 
many other Circumſtances and Particularities that 
were not before ſpoken of ; ſome are now produ- 
ced that were produced before, and the Reaſon is, 
becauſe they are themſelves concerned in Ho 
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ana which gave occaſion to the others to 
remember them. | 


Gentlemen, after the producing of ſo many Wit- 


neſſes, and ſo ſtrong a Proof, what is it that Mr. 


Oates has produced againſt it? His main Objec- 
tion to their Teſtimony, is, There were ſeveral that 


came from St. Omers to teſtify at thoſe former 


Trials what theſe now ſwear, who were not belie— 
ved, but I was believed, and the Men were con- 
victed, condemned, and executed upon my Teſti- 


mony : But is that all he has to ? No, ſays he, 


I have likewiſe Witneſſes to offer as a Counter- 
proof to them, a poſitive Proof that I was here in 
England at the time they ſwear me to be at S. Omers 3 
and he ſays well; if that be proved, there is an end 
of the Caſe. Well, what is the Proof? The Wit- 
neſſes that he has, have been theſe four, Cicely 
Mayo, Servant to Sir Richard Barter; Butler his 
Coachman; Page, another of Sir Richard's Ser- 
vants; and the Parſon Walker. 

The Evidence of Page and Walker, tho? pro- 
duced laſt by Mr. Oates, yet I crave leave to men- 
tion firſt, and ſet them out of the way. Page, he 
remembers to have ſeen Mr. Oates in a Diſguiſe at 
Sir Richard Barker's ; chat is, in grey Clothes; 
but he is not certain as to the Time; and he can- 
not take upon him to ſay what time of the Year, or 
what Year it was, only he believes it was in May : 
and therefore that can he no ſufficient Evidence to 
contradict Witneſſes, that with great Particularity 
ſpeak to certain times. As for Walker, the Parſon, 
he ſaid he ſaw him between St. Martin's-Lane and 
Leiceſter-Fields ; but he cannot remember the time 
when neither : nay, the Remembrance he has of it 
goes rather to another time, than the time in que- 
{tion ; for being asked what Circumſtance he knew 
the Time by, he ſaid, it was about a Year and a 
Quarter before the Plot was diſcovered, which mult 
be in April or May 1677, and. that will do the 


Doctor no ſervice at all upon this Queſtion, 


Now let us conſider Mrs. Mayo's Teſtimony; 


and the Oath that ſhe made was this, That when 


Oates came over into England, ſhe ſaw him at Sir 
Richard Barker's Houſe the latter end of April, or 
the beginning of May, and the Week before J/hit- 


ſuntide. The latter end of April, or the beginning 


of May, was the firſt time that he came, that ſhe 
ſaw him ; but that he came before, as ſhe heard, 
but the Coachman only ſaw him, and told her that 
Oates had been there : but the ſecond time ſhe did 
fee him, and he went in and dined there in the 
Houſe. Sir Richard Barker was not there, but my 
Lady's Siſter, her Sons and Daughters were there. 


She ſays, that ſhe ſaw him again a Week before 


Ihit/untide ; that when he came the firſt time he 


was in grey Clothes, a white Hat, and a ſhort 


Perriwig. Afterwards he was in black Clothes, a 


pretty long Perriwig, not very long, but the Per- 


riwig was brown: and theſe are the Circumſtances 
ſhe remembers to have ſeen him by. | 
Now let us ſee what Butler, the Coachman, ſays: 


He remembers about the beginning of May he ſaw 


Oates at his Maſter's Houſe in a Diſguiſe; the 


other ſaid it was the latter end of April, or the be- 


ginning of May ; but I ſtand not upon that: but 
this he does ſwear, That the firſt time he ſaw 


him, Cicely Mayo ſaw him too, that he was then 


in grey Clothes, a white Hat, but his Hair was cut 
ſhort, and he had no Perriwig on; afterwards he 
came m a cinnamon-colour'd Coat, and green Rib- 
bons, and a long black Perriwig. This is Butler”s 


Now theſe two People's Evidence are utterly 
impoſſible to be reconciled, they contradict one an- 
other ſo much: Firſt, they contradict one another 
in this ; ſhe ſays, the firſt time he came ſhe did not 
ſee him, but the Coachman told her he had been 
there ; but he ſwears, That ſhe did at thar time 
look out of the Window into the Yard, and did 
ſee him as well as he. Another Contradiction is 
this, ſhe remembers the firſt time he came in grey 
Clothes, a white Hat, and a ſhort Perriwig ; the 
Coachman ſwears he had no Perriwig on, but 
his Hair was cut ſhort to his Ears. Then again ſhe 
ſwears the ſecond time, he was in black Clothes, 
and an indifferent long Perriwig, and the Perri- 
wig was brown ; and the other ſwears he was 1n 
cinnamon-colour'd Clothes, and a long Perriwig, 
and it was a black one. Now thus you lee the 
Witneſſes contradi& themſelves, and cannot be re- 
conciled to one another. 

But take one thing more, which is very conſide- 
rable, wherein ſhe contradicts Mr. Gerrard; for 
ſhe ſwears he was here a Week before Yhitſuntide ; 
that ſhe is ſure of: Now that falls upon the nine- 
teenth Day of May; then upon the ſixteenth Day 
of May, was the Week before Whit/untide ; now, 
that is a moſt eminent Day, by the Teitimony of 
Mr. Gerrard; tor that happens to be the twenty 
ſixth of May, New Stile, and that was the Day he 
was confirmed with Mr. Gerrard at St. Omers : 
And no Man ſure can doubt which of the two 
Witneſſes is to be believed; and it cannot but be 
true, that he was there at that time, becauſe ſo 
remarkable a Circumſtance cannot be forgotten: 
and yet this Woman ſwears that he was here a Week 
before Whit/untide, and that by computation muſt 
be the Time of his Confirmation. Bur, Gentle- 
men, another thing that I offer upon che Teſti- 
mony of theſe Witneſſes, is this: If you will be- 
lieve it, he himſelf contradicts his own Witneſſes, 


or they him, and one of them is forſworn : For he 


has ſworn the Conſult was the twenty fourth of 
April, and that three or four Days a ih that was 
over, he went back with the Fathers to St. Omers : 
Now this contradicts all that his Witneiſes have 
ſaid. But he has given himſelf, as he thought, ſome 
little Fatitude; ſays he, the Conſult began tae 
twenty fourth, bur it held ſix or ſeven Days longer. 
We will for this time admit it to be ſo, and give 
him the ſix Days he requires; and yet after all, it 
will not come up to the time that his Witneſſes ſpeak 
to: for to the 24th of April, add fix Days, and 
that brings us juſt to the laſt Day of April; and 
then take four Days in May, to make\up the three 
or four Days after the Conſult was over, and we are 
yet at a great diſtance from the Mhitſun Week; 
for that wasthe 19th of May, and the * 


muſt be the 12th or 13th, and ſo it is impoſſible to. 


be reconcil'd to Truth, what he and his Witneſſes 
ſwear; either the Evidence that the Doctor now 
brings, muſt be a Contradiction to his own former 
Oath, or his Oath proves they are miſtaken : be- 
ſides the Contradiction that is between the Witneſſes 
themſelves ; for they vary in a great many material 
Circumſtances, which I have before reckon'd up to 
you. 

But, Gentlemen, falſe Witneſſes are very often 
detected by little Circumſtances, 3 I muft 
needs ſay, theſe are not ſmall ones; for theſe are ve- 
ry remarkable things in themſelves, and great Con- 
tradictions to one another, and therefore *tis im- 
poſſible they both can ſwear true. 
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There were ſome other Witneſſes that were pro- 
duced by Mr. Oates formerly upon this Point; 
one of which was Clay, the Prieſt, and he you hear 
is contradicted by Mr. Howard's Teſtimony, who 
not only tells you he was not at his Houſe, when 
he ſays he was, but ſhews that Clay was miſtaken 


in point of Time: It was not in May, but in Fuly. 


But that's not all, we have another Evidence, Gen- 
tlemen, to ſhow how this Miſtake comes to pals, 
and which will give a great light into this ſort of 
Practice that has been uſed in this matter; for we 
have two Witneſſes that give you an account how 
Oates and Sir William Waller were at the Gate-houſe 
with Clay, and there did threaten him, that unleſs he 


ſwore he dined with Oates, at Mr. Howard's, in 


May, they knew he was a Prieſt, and he ſhould be 
hang'd. The Man was ſomewhat cautious at firſt, 
for truly he knew nothing of the matter; but at 
laſt, upon condition he might have his Money a- 
gain that was taken from him, he had been a Rogue 
tormerly, and he did not know what he might 
do. Now, we find preſently after, that he was 
in fact brought as a Witneſs ; what he ſwore, 
Mr. Howard tells you, and you have heard him 
contradicted in that point of Time. For Mr. 
Howard ſays, it was in July; and then it was 
agreed that Oates was in England; for our Wit- 
neſſes tell you that at Midſummer he came away 


from St. Omers. 


So that, Gentlemen, the Evidence that was 

formerly produced for him, is not only taken away 
by poſitive Counter-proof, but there is fixed upon 
him, with great Infamy, the additional Crime of 
Subornation, by forcing People to ſwear for him 
under the Threats of being hanged ; and we all 
know how ſuch People lay under great Fears and 
Terrors at that time. 
There was another Witneſs that was produced 
formerly for him ; but I ſhall not take upon me 
to repeat all the particular Evidence that has been 
now given about that Matter. In ſhort, our Ob- 
jection to that Teſtimony lies thus: That Oates did 
ſwear in his Narrative, that Smith was a dangerous 
Man, and imployed by the Jeſuits to ſtir up the 
People againſt the Government; that appears by 
Oates's own Oath, But it likewiſe appears, that 
afterwards they were reconciled, and that he gave 
Smith a Certificate under his Hand, that he was a 
good Proteſtant, and a good Subject, and about 
eminent Service for the King. Now we ſee no rea- 
ſon hitherto, why Mr. Oates ſhould change his 
Mind, after having ſworn him ſuch an ill Man, all 
of a ſudden to be ſo kind to give him his Protec- 
tion, and ſo advantageous a Character, as that was 
in that Seaſon. But, Gentlemen, the Myſtery is 
eaſily unfolded, if we go three or four Days further 
in time, which brings us to the Trials of White- 
bread and Langborn; it ſeems Mr. Oates was then 
aware of that, which is now an Objection to his 
Teſtimony ; for it was made an Objection at the 
firſt Trial of Ireland, That he was not at this Con- 
ſult, for he was then actually at St. Omers ; but no 
Witneſſes were there to prove it; but now he was 
aware that ſome were a coming over, and it con- 
cerned him to make ſome good Proof if he could, 
that really and in truth he was herein London at 
that time. | 

And I cannot omit to take notice of what my 
Lord Chief Juſtice was pleaſed to obſerve and object 
to him now : It is a wonder a Man ſhould be here 
in Town ſo long; a Man that had much Acquain- 


tance, as it ſeems he had; a Man that went about 
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freely and publickly, as his own Witneſſes ſay he 
did, ſhould be ſeen by no body, but theſe few, 
ſhould not be able to give an Account, by any 
body, where he lodged, at any one Time in this 
Interval. Nay, by no Circumſtances that muſt 
occur to his own knowledge, to be able to ſhew 
where he lodged, is very ſtrange ; though it ſhould 
be that he did lodge in the Houſes of thoſe that 
would not come to give Evidence, as he alledges, 
yet it is almoſt impoſſible, but there muſt be ſome 
other Circumſtances to prove his being here, beſides 
the Evidence of the Landlord of the Houſe where 
he lodged : but he givesno Account where he was 
lodged, and whom he converſed withal, but theſe 
People only; and that they ſhould ſee him, who 
were not his Intimates, and none elſe in the World, 
is to me one of the moſt ſtrange Things that can be 
conceived, 

Now, Gentlemen, when he has given no man- 
ner of Satisfaction, that he was here, and is by 
twenty Witneſſes ſworn not to be here; what is it 
that he ſays to all this? Why he doth inſiſt upon 
it, that his Credit muſt not be now impeached, be- 
cauſe that once he had the fortune to be believed, 
and ſome Men have died and ſuffered for it; as if 
no Perjury were to be puniſhed, but that which is 
unſucceſsfu] ; whereas the reaſon why Perjury is 
taken notice of in the Temporal Courts, is only 
becauſe of the Miſchief that it may do. Shall it 
then be no Crime when a Man has done the Miſ- 
chief, when the fear of that Miſchief was the ground 
of making it a Crime? That is a moſt monſtrous 
way of arguing. And yet this would Mr. Oates 
have look like an Argument, that becauſe he has 
been believed in his falſe Oaths, and Men have ſuf- 
fered by his Perjury, and he has been ſucceſsful in 
his Crime, that Succeſs has protected his Wicked- 
neſs from Puniſhment. This I confeſs is a new way 
of arguing ; and ſuch as none but Mr, Oates could 
certainly have invented. 

But, Gentlemen, to contradict this, we have 
ſhown you, that as he has had the fortune to be 
believed; ſo he has likewiſe had the fortune to be 
diſbelieved. For there have been produced as many 
Records of Acquittals, where he was an Evidence, 
as there have been produced Convictions upon his 
Teſtimony 3 fo that he has been as often diſbelieved 
as believed. 

Whither then does he betake himſelf next? He 
has called a great many Witneſſes to give you, as 
Evidence for him, an Account what Opinions at 


that time the Houſes of Parliament, the Courts of 


Juſtice, and the Juries had of his Evidence ; and 
then inſiſts upon it, that now to call his Credit in 
queſtion, is to arraign the Juſtice of the Nation, 
the Wiſdom of both Houles of Parliament that 
believed him, the Honeſty of the Juries that con- 
victed thoſe whom he accuſed, and the Integrity and 
Underſtanding of the Judges who were learned, 
wiſe and juſt Men ; and with great Earneſtneſs he 
aſks the Queſtion, why now at this time of da 
ſhould this be called in queſtion, which received ſo 
much Credit and Approbation ſo long ago, by the 
good Opinion that all ſorts of Men had of it at 
that time? And now to queſtion this, he would 
have thought to be a caſting a Blot upon the Wiſ- 
dom of the Nation, and an arraigning the Juſtice 
of it; when, if the Thing be duly conſidered, the 
not puniſhing this heinous Oſfence with the utmoſt 
Severity that the Law will allow of, now, that 
theſe Circumſtances appear to make it plain and 
evident, would be a yu piece of Injuſtice = 
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Reproach, rather to our Nation, than any ways a 
Reflection on the Juſtice of it. | | 

Gentlemen, when we conſider the Circumſtances 
of this Caſe now, I do verily think it will appear 
to be a very ſtrange and wonderful thing to us, that 
ever any Man ſhould have believed him, And it 
is a ſtrange Conſideration to reflect upon, to think 
what Credit he had at that time. But withal, con- 
ſider, Gentlemen, could any one imagine, that it 
were poſſible for any Man on Earth to become ſo 
impudent, as to dare to expoſe himſelf before the 
High Court of Parliament, the great Courts of Ju- 
ſtice, and there tell a moſt infamous Lye for the 
taking away the Lives of Men? The greatneſs of 
the Attempt, was a great Inducement to the Beliet 
of it, becauſe no Man could be preſumed to dare 
the doing of ſuch a thing, if he had not a Founda- 
tion of Truth to build upon. And when he had 


chus made his Diſcovery, and that of ſuch a nature 


too, a molt horrid, bloody, and traitorous Conſpi- 
racy to murder the King, to overturn the Govern- 
ment, to maſſacre all the Proteſtants in the King- 
dom, and to deface the very Name of the Prote- 
ſtant Religion ; what was more natural than that 
the Parliament ſhould take all imaginable Care to 


prevent the accompliſhment of ſo great a Miſchief * 
And conſider too how much eaſier it was for him to 


relate his Evidence in a continued Story, than after- 
wards it was to maintain it, when it came to be ex- 
amin'd and oppoſed by them that were accuſed, 


who beſt knew wherein, and by what means to 


prove him falſe. : 
Gentlemen, the Care the Parliament took to diſ- 
appoint any: Deſigns of this nature, and the means 
they uſed for the Security of the King and Kingdom, 
and the Preſervation of our Religion and Lives, 
(which I cannot but obſerve, was previous to the 
Trial of any one Offender, that was tried and con- 
victed upon this Evidence) muſt needs put the whole 
Nation under great Apprehenſions of Danger, and 
make the way much eaſier for him to be believed, 
as by ſad Experience we found it did. Under theſe 
Circumſtances came thoſe Men to be tried, with this 
furrher, (as we cannot now but think) that there 
were ill Men at work, that laboured to improve 
thoſe Fears and Jealouſies, that had already poſſeſsd 
Men's Minds ; the Wonder then will be the leſs, 
if Men under ſuch Diſadvantages, tried by Men un- 
der thoſe Fears and Apprehenſions, had the ill for- 
tune to be convicted. But when Men had a little o- 
vercome their Fears, and began to conſider his E- 
vidence more calmly, the Scene was changed, Oates 
loſt his Credit, and the Men were all acquitted. 
Nor is this Proſecution any Reflection on the 
Proteſtant Religion, whoſe Cauſe he falſly aſ- 
ſumes to himſelf. No, Gentlemen, the Proteſtant 
Religion had no ſhare in that Invention. It needs 
not the ſupport of a Lye, no, not the moſt plauſible 
Lye, much leſs of one to infamous as this does now 
appear to be. It is rather a Vindication of our Re- 
ligion, to puniſh ſuch Offenders as they deſerve, and 
the proper way to maintain the Juſtice of the Nation, 


and wipe off that Reproach this Man's Perjury has 


brought upon it, 


L. C. J. Then, Gentlemen of the Jury, the E- 
vidence has been very long, and it cannot be expec- 
ted after ſo much time has been ſpent in this Cauſe, 
and ſuch a difference of Teſtimony, and eſpecially 
conſidering that the Teſtimony has met with fre- 
quent interruptions, and I may ſay, ſome Part of 
it, delivered in great Confuſion, it cannot be thought 


3 


or imagin'd, I ſay, that I ſhould be able to remind 
you of the ſeveral Particulars that concern this Cale, 


and may be EY to be obſerved about it. But, 


Gentlemen, I am ſure, by the Knowledge I have 
of moſt of you, you are Perſons of great Uncer- 
ſtanding 3 ſo that what may be omitted by me, I 
queſtion not, bur your own Abilities will ſupply. 
I confeſs I am much ſhortned in my Labour, by 
the pains that Mr. Sollicitor has taken to ſum up the 
Evidence to you, and without all doubt, has done 
it with all Faithfulneſs to his Maſter, and with great 
Right to himſelf. I could not hear much of what 
he did ſay; but you who were nearer and did hear 
all, which I could not do, your Judgments will 


direct you to lay that Weight upon it, which it de- 


ſerves, and which the Law will allow ; for, Gentle- 
men, I am bound to tell you, that you are to lay 
no weight upon any Allegations on the one fide, or 
on the other, or what is obſerved to you by the 
Court, further than is ſupported by the Teſtimony 
that has been offered. 1 | 
Now, Gentlemen, I think it not amiſs for me 
(before ſuch time as I enter upon the Conſideration 
of the Particulars, and reminding you what I take 
to be Evidence in this Caſe, and what not) to clear 
one Point, that this Perſon, Oates, the Defendant, 
againſt whom this Indictment of Perjury is brought, 
has endeavoured to inſinuate, on purpoſe to gain 
himſelfa Reputation; which if he could acquire thus 
way, would add a greater Reproach to the Juſtice 
of the Nation, than it has contracted already, by 
giving too much Credit to ſuch profligate Wretches, 


as have too lately appeared among us. The Objec- 


tion he makes and inſiſts ſo much upon; ſays he, 
I was believed very much before, I can produce you 
the Opinions of the Judges, that declared them- 
ſelves very well ſatisfied with my Evidence, and the 
Verdicts of Juries, two or three, that convicted 
Men upon my Teſtimony ; and not only that, bu 
here were likewiſe three or four Parliaments that did 


not only believe that Teſtimony (or rather Narra- 


tive, for I cannot call that Teſtimony, which was 


given before the Houſe of Commons) that I gave, | 
| 


but did declare their Satisfaction of the Truth of 
what I ſaid; which Satisfaction and Belief of theirs 
did produce Thanks from both Houſes to me for 
giving this Teſtimony. 

But all this while, what Mr. Sollicitor ſaid upon 
this Point, is a plain and a full Anſwer to it: if in 
caſe upon a ſudden Information, the King, the Par- 
liament, the Courts of Law, and Juries, were ſur- 
priz'd into this Belief, as not imagining there could 
be a pack of ſuch Villains, that could be wound up 
to that height, as theſe Fellows have been; that 
there could be ſuch an horrid Impoſtor, as this Fel- 
low, that ſhould make ſuch Attempts, unleſs there 
had been ſome Truth in nt. 

Therefore the ſurprize of the thing, at that 
time might obtain a Belief; but God torbid, chat 
that Belief, which was ſo obtained, ſhould protect 
the Farty believed, from being calPd in queſtion 
for the Falſhood of that Teſtimony, which was the 
ground of that Belief. It was hardly credible that 
any Perſon could be fo wicked as to declare ſuch im- 
pudent Falhries as theſe ; but, God forbid, that we 
ſhould continue longer under the ſame blindneſs 
and deluſion, the whole Matter is now laid open 
and detected. Therefore, Gentlemen, if you are 
ſatisfied in your Conſciences, and do believe upon 
the Teſtimony and Evidence that has been given 
here this day, that thoſe very things that were fo 
much believed before, were credited upon the Sur- 
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prize of a ſudden Diſcovery, or the Boldneſs of the 
Undertaking, yet now do plainly appear to be 
falſe ; then be it, I ſay, upon your Conſciences, if 
you let this Falſhood go unpuniſhed. It is a Charge 
upon us who are upon our Oaths as Judges, and 
who muſt anſwer to the great Judge of all the 
World for our Judgments; and *tis likewiſe a 
Charge upon you that are ſworn to try this Cauſe, 
and muſt anſwer, as well as we, for what you do in 
it, not to have regard to any thing that was done 
before upon that hurry and ſurprize, but ſeriouſly 
to weigh and conſider what is fworn now, and from 
thence make a Concluſion, whether you are not ſa- 
tified that innocent Blood has been ſpilt by the 
means of this Fellow. Nay, in this Caſe, tis a 
contracting of much more Guilt than ordinary, as 
it is Murder done under the Forms of Law, and 
common Methods of Juſtice. That Men ſhould 
take away the Lives of their Fellow-Creatures, by 
Perjury and falſe Accuſations, is of fuch dreadful 
conſequence, that if the Juſtice of the Nation ſhall 
be afraid to have ſuch matters detected, there would 
be an end of all the Security we have of our Lives, 
Liberties, and whatſoever 1s dear to us. 

Gentlemen, the Juſtice of the Nation lies under 
a very great Reproach abroad, for this particular 
'thing ; and we muſt be, all of us, that have any 
Concern for the Honour and Good of our Country, 
uneaſy, till this matter be thoroughly ſearched into, 
and impartially determined; and I take it to be a 
Caſe of the greateſt Importance to the Settlement 
of the Kingdom, for the Credit of our Laws, for 
the Honour and Juſtice of our Kingdom, that ever 
came in Judgmeat in any of our Courts of Juſtice. 
And therefore as you rafts your own Conſciences, 
and the Obligation of that Oath you are now under, 
and as you would be thought to bear any regard 
to the Peace, Honour and Good of your Country, 
take care to examine ſtrictly and impartially into 
the Merits of this Cauſe, and weigh the Evidence 
which has been given on all ſides: be not at all diſ- 
mayed with the Apprehenſion of Clamour or Ca- 
lumny, from any ſort of People whatſoever, for do- 
ing your Duty; neither be led away by the Inſinu- 
ations of what was believed formerly; for you hear 
the Reaſon which might make Oates be believ'd 
then; but it is incumbent upon you to enquire, 
whether you have not ſufficient reaſon to be ſatisfied 
what the Truth now is. 

And, Gentlemen, I take my ſelf to be the more ob- 
liged to take ſome pains in the preſſinga ſerious and 
impartial Conſideration of theſe things upon you, 
becauſe I cannot but ſay, my Blood does curdle, 
and my Spirits are raiſed, that after the Diſcoveries 
made, I think, to the ſatisfaction of all that have 
attended this Day, to ſee a Fellow continue ſo impu- 
dent, as to brazen it out, as he has done this Day; 
and that there ſhould appear no more ſhame and 
_ confuſion than what was ſeen in the Face of that 
monſtrous Villain that ſtood but now at the Bar. 
The pretended Infirmity of his Body made him re- 
move out of Court, but the Infirmity of his de- 
praved Mind, the Blackneſs of his Soul, the Baſe- 
neſs of his Actions ought to be look'd upon withſuch 
Horror and Deteſtation, as to think him unworthy 
any longer to tread upon the Face of God's Earth. 
You'll pardon my warmth, I hope; for it is impoſ- 
ſible that ſuch things ſhould come before any honeſt 
Man, and not have ſome extraordinary Influence 
upon him, 

Gentlemen, As to the Merits of the Cauſe, you 
9 the 8 Proof of many Witneſſes, whoſe 
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Teſtimony I ſhall by and by, as well as I can, re- 
peat to you; but, pray you, firſt give me leave to 
obſerve ſomewhat, as to ſome Points that have been 
ſtarted at the Bar, as, Whether a Papiſt can be a 
Witneſs? Now, ſuppoſe all theſe Perſons that come 
here to teſtify this Matter againſt the Defendant, 
were Papiſts, as they are not, except you can take 
it upon your Oaths and Conſciences, that all theſe 
Men are guilty of voluntary and wilſul Perjury, you 
mult find the Defendant guilty. 

As to their Difference in Religion, which Oates 
ſo much hung upon, I muſt tell you, every Papiſt 
or Roman Catholick, call them how you will, ex- 
cept the contrary be made appear by a legal Excep- 
tion, I mean ſuch as would take off the Teſtimon 
of one that were not a Papiſt, is as good a Wirnefs 
in a Court of Juſtice, as any Proteſtant whatſoever: 
we are not come here to controvert Points of Reli- 
gion, but to try a bare Matter of Fact; fo that all 
that ſtuff that you have heard here this day from 
the Defendant, and thoſe Inſinuations that he made 
abour their Religion, on purpoſe to caſt dirt and 
filth upon all the Teſtimony that they have brought 
againſt him, muſt ſignify nothing with you art all. 
It in caſe ſuch Doctrine happen to prevail as he 
has this day preached, then it is in the power of 
any Villain to ſwear any miſchief whatſoever againſt 
a Roman Catholick, and that Roman Catholick 
has no way to vindicate himſelf, nor to make the 
Truth appear. We have no ſuch Exceptions to 
Witneſſes in our Law; every Man, till it is made 
to appear, that his Credit is forfeited, may and 
ought to be received as a Witneſs to give Teſtimony 
in any Cauſe : ſo that all that matter is of no im- 
port at all. 

And, Gentlemen, I am the rather minded to 
hint this unto you, becauſe he has inſinuated ſome- 
thing out of the Trials of Grove and Pickering, and 
Treland, which was in December, in the Year 1677. 
at which Trial Whitebread and Fenwick, who had 
pleaded to the ſame Indictment, were brought on 
to Trial ; but becauſe there was but one Witneſs 
againſt them, the Court diſcharged them for that 
time, and they came not again to Trial till the 
Month of June or July thereafter, when they were 
convicted and executed. Now between that time 
of Ireland's Trial, and the time when WWhitebread 
and the reſt came on to Trial again, ſays Oates, 
they had ſufficient time to have brought all their 
Witneſſes from St. Omers, to teſtify this buſineſs of 
my being there, having notice by the former Trial, 
what Evidence was againſt them: but all the Wit- 
neſſes they did bring, which were about fifteen or 
ſixteen, were not ſufficient to countervail the Teſti- 
mony that Oates gave of his being here in Town ; 
and thereupon they were convicted, condemned, 
and afterwards (I am ſorry to ſay it) executed. | 

This is the Objection he makes, but at the ſame 
time I muſt repeat what I ſaid before, when ſuch a 
diſmal Story as this was told, when he had the con- 
fidence to relate it before, in the Houſes of Parlia- 
ment, and there obtained Credit ; no wonder if, in 
that hurry, all of that Perſuaſion were look*d upon 
with an evil Eye; and the Conviction of thoſe that 
were at that time accuſed were too eaſy. 

We muſt remember the Apprehenſions ſome 
were under of our Religion being to be ſubverted, 
our Government to be deſtroyed, our ro to be 
murdered, gur Throats to be cut by the Papiſts, 
to that height, that this very Fellow, Oates, was 
ſo much credited, that all other People almoſt were 
below him, and y_- Reſpect thewn to 2 
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than to the Branches of the Royal Family. Nay, 
it was come to that degree of Folly, to give it no 


worſe Name, that in publick Societies, to the Re- 


proach and Infamy of them be it ſpoken, this pro- 
fligate Villain was careſſed, was drunk to, and ſa- 
luted, by the Name of the Saviour of the Nation. 
O prodigious Madneſs ! that ſuch a Title as that 
was, ſhould ever be given to ſuch a proſtitute Mon- 


ſter of Impiety, as this 1s! : 


Good God, whither were we running, when 
many eaſy People were fo ſtrangely wrought upon 
by this Impoſtor, and when the villanous and black 
Deſigns of ſome evil Inſtruments amongſt us, could 
prevail ſo far, as to deceive almoſt a whole Nation 
into the Belief of ſo horrid a Falſhood ; even at the 
ſame time that a hidden Treaſon too deeply con- 
triv'd was carried on amongſt us? But, God be 
thanked, was not too lately diſcovered. The Con- 
ſpirators had a fair Game of it, whilſt this Fellow 
was believed, and they needed no other means to 
accompliſh their Deſign : But when he was found 
falſe, and the pretended Plot had loft its Credit in 
the World, what is their next Step? Why, then 
they enter into that black and bloody Conſpiracy, 
from which it hath pleaſed God lately to deliver us. 

I ſpeak this the rather, becauſe I know thereare 
in my Eye ſeveral Perſons, whoſe Fears of _ 
made them give credit to ſuch Villains as theſe 
before: Bur when it pleaſed God to open their 
Eyes, and the falſe Miſt vaniſh*d, they found a real 
Conſpiracy againſt the Perſons of that Bleſſed King, 
lately dead, and of our Gracious Sovereign, now 
living, carried on under the pretence of that falſe, 
but ſo much credited Diſcovery; and now God be 
thanked, all our Eyes are open. And I hope, as 


we areſecured from what we ſo vainly dreaded, ſo 


we ſhall not be afraid to have Villany detected, and 
the greateſt Mark of Infamy that can be put upon 
Ic. 

Yes, Gentlemen, there was a Conſult, and there 
was a Conſpiracy againſt the Life of our King, our 
Government, and our Religion: Not a Conſult at 
the ¶ biie-Horſe in the Strand, but a Cabal and Aſ- 
ſociation of perfidious Rebels and Traitors, who 
had a mind to embroil us in Blood and Confuſion; 
but, God be thanked, it had not its deſired Effect. 
The ſame fort of Villains were Parties in this Con- 
ſpiracy, that had too great a hand in the late great 
Rebellion, which we to this day feel the ſmart of, 
and they had a mind to make uſe of the like Inſtru- 
ments, as they did before, to bring us into the like 
Milery, as we were before involv'd in. 

And is it not a prodigious thing, to have ſuch 
Actions as theſe to-day defended in a Court of Juſ- 
tice, with that Impudence and Unconcernedneſs, 
as tho' he would challenge even God Almighty to 
puniſh his Wickedneſs, and blaſphemouſly bleſſes 
God, that he has liv'd to do ſuch wonderful Service 
to the Proteſtant Religion; and is fo obſtinate, in 
his Villany, as to declare he would venture his 
Blood for the Confirmation of ſo impious a Falſ- 
hood: and indeed], to ſpeak the truth, he makes 
no great Venture in it; for when he had pawr'd 


his immortal Soul, by ſo perjur'd a Teſtimony, he 


may very eaſily proffer the venturing of his vile 
Carcaſs to maintain it? 

Gentlemen, Having thus ſaid, (and I could not 
forbear ſaying of it) give me leave to put you in 
mind of what lies before you now to be tried, Firſt, 
this Indictment takes notice, that there was an In- 
dictment taken before the Commiſſioners of Oyer 
and Terminer, and Goal-delivery at Hicks's- Hall, 


60 132. The Trial of Titus Oates D. D. Paſchæ 1Jac.ll. 


of High- Treaſon againſt Whitebread, Fenwick, 


Ireland, Pickering, and Grove, and that Indictment 


and the whole Record is proved to you by Swift. 
For I muſt tell you as I go along, what Proofs there 
are of all the Particulars, and you, upon conſide- 
ration of all that is alledged, are to be Judges what 
is ſufficient Proof to convict the Defendant of the 


Crime that is laid to him; which is wilful and cor- 


rupt Perjury. The Indictment, Gentlemen, ſets 
forth the Oath that Oates did make at Jreland's 


Trial, and then avers it to be falſe: For the Oath 


that he did take, that ſtands thus, That he did 


ſwear he was preſent at a Conſult, held at the 


White-Horſe Tavern in the Strand, the 24th of 
April 1678. That he did ſwear, that it was there 
reſolved to murder the late King: How that that 
Reſolution was carried by him from Chamber to 
Chamber, that is, to Whitebread's and Femwick's, 
and Ireland's Chambers, and ſaw them ſign this 
Reſolution there: And the Aſſignment of the Per- 
Jury, is, that he was not preſent at any Conſult, 
tis not that there was not any ſuch Conſult, tho? it 


appears by the Evidence that there was none ſuch, 


but that he was not preſent at any Conſult at all held 
there at that time. 

Now, that he did make ſuch an Oath, is proved 
by a worthy Gentleman, Mr. Foſter ; a Gentleman 
known to you all that live in the City of London; 
and he did truly make that Remark in the begin- 
ning of his Teſtimony, that any honeſt Man in his 
place would have done, that he was one of thoſe 
unfortunate Men, that tried Mr. Ireland; for tho? 
a Man do go according to his Conſcience, as to be 
ſure there is no queſtion to be made of it, but all 
theſe Jury-men did in finding that Verdict; yet 
when I come to find, that the Evidence, upon which 
I convicted thoſe Men, is detected to be falſe, and 
that upon my Verdict the Perſons were executed; 
tho* no Guilt of their Blood is really contracted by 
me, yet I cannot but think my ſelf unfortunate, 
that I was, tho? innocently, an Inſtrument of their 
Death; and there is never an one of you, but 
would have thought your ſelves unfortunate, if you 
had convicted Men upon ſuch a Teſtimony, which 
tho* you believed then, yet afterwards you ſhould 
have reaſon to conclude was falſe. And yet Oates 
would have you think, that becauſe they believed 
him when he was a Villain, and not known to be 
ſo, you muſt believe him, notwithſtanding his 
Villany is now diſcovered ; for that is all the Argu- 
ment this learned Doctor has a mind to impoſe upon 
you by. | 

i PRA BR Mr. Sollicitor has been very particu- 
lar, in giving an Account of the whole Evidence, 
and then it comes to this, which is the natural 
Queſtion in the Caſe ; Whether upon the Teſti- 
monies that have been given to you, there does re- 
main ſo much as a Doubt, what Verdict you ought 
to give; for I confeſs, were ita thing in the leaſt 
doubtful, Matters of Perjury are ſo nice and tender, 
that we and you ought to be cautious how you con- 
vict People for Perjury in doubtful Matters; but 
if it be a thing without doubt, and plainly evident, 
that there was a Verdict thereupon, it adds to the 
Guilt, becauſe the Juſtice of the Nation is impo- 
ſed upon ; the God of Heaven deliver every honeſt 
Man's Soul and Conſcience from ſuch Guilt. For 
my part, I would not for the Univerſe have the 
leaſt Guilt of innocent Blood lie upon me. 

Then, Gentlemen, to prove what Oates ſwore 
is not true, you have no leſs than twenty two Wirt- 


neſſes, that {wear directly he was not here in London 
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of April 1678. But it may be that it 1s 
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to prove a Perjury : but then to ſwear directly that 
he was in another place at that time, is a poſitive 
Contradiction to his Evidence; and this has been 
teſtified by the Oaths of twenty two Perſons, a- 
gainſt the Credit of whoſe Teſtimony there is no 
Objection at all really made, but only Impudence; 
and that Shadow of an Objection, they are all Pa- 
iſts, and Iam a Proteſtant : and truly a wonder- 
ful Credit it is, I muſt needs ſay, for the Proteſtant 
Religion to have ſuch a learned and pious Suppor- 
ter, as Mr. Oates, to be of that Perſuaſion ; bur it 
is certain there was a Judas amongſt the twelve 
Apoſtles, and there are Raſcals of all Perſuaſions. 
And truly I take it makes never the more for his 
Advantage, nor the Honour of our Church, that 


he is pleaſed to call himſelf by that Name, which 


he, and ſuch as he, have brought into ſome Scandal 
and Reproach, by ſetting themſelves up, as the 
great Pillars of it; but we know Dr. Oates has 
been very liberal to himſelf, he has given himſelf 
Baptiſm, and given himſelf the Doctor's Degree, 
and now he gives himſelf the Title of the Reform- 
ing Proteſtant, Mr. Oates, We have Proteſtant 
Shoe-makers, and Proteſtant Joiners, and Pro- 
teſtant Atheiſts, and all ſorts of true Proteſtant 
Raſcals; but it becomes us and you to aſſert the 
Honour of our Religion, by diſowning any Fellow- 
ſhip with ſuch Villains, or their Actions. 
Gentlemen, the Method that was taken, gives 
you an exact account in point of time, as to this 
whole Buſineſs. Firſt, ſays Mr. Hilſſey, I left him, 
in time the 23d of April New Stile, at St. Omers, 
and I am ſure I ſaw him there then, which is the 
13th Old Stile; the 24th of April New Stile, 
which is the 14th Old Stile, I came from St. 
Omers, I did not ice him there that Morning, but 
I my ſelf came to Calais, it being Sunday, and I 
ſtaid there till Sunday in the Afternoon, and all 
Night. I came on Monday in the Afternoon to 
take water at Calais, and from thence went to 
Dover. And from thence the next Day I went to- 


| wards London; but I ſtaid four or five Days by 


the way before I came to London ; but then there 
is this Circumſtance that you mult take along with 
you, Gentlemen, that at this time, one Mr. Bur- 


naby was coming from London, and going to Sz. 


Omers, and met with Mr. Hilſſey in his way towards 
London: ſays Hilſley, I came afterwards to Town, 
and that was upon the Monday following, which 


happens to be the 21ſt or 22d of April, our Stile; 


but this I do remember very particularly, which 
makes his Teſtimony to be true, and not dreſſed up 
for this occaſion; ſays he, I told one Osborn at 
that time, that we had a pretty Fellow at Sz. Omers, 
that went ſometimes by the Name of Lucy, and 
ſometimes by the Name of Oates, a Miniſter of the 
Church of England ; and there he comes and gives 
an account of his ridiculous childiſh Actions, and 
what a remarkable Fellow he was; and this, ſays 
he, I told to Osborn. 

Now, to make this good, you have one Mr. 
Dorrel, who tells you there happened a Diſcourſe, 
where he was prefent, between his Mother and Mr. 
Osborn, about Religion; and amongſt other things, 
Osborn did ſay, Mr. Hilſſey had told him he left 
Oates at St. Omers when he came away from thence z 
and Mr. Osborn, he comes and ſays, I remember I 
did tell Mr. Dorrel and his Mother, at that time 
that Mr. Hilſſey did tell me this Story: ſo that here 


are theſe two Witneſſes which ſupport Mr, Hilſſey 
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in that Circumſtance of the time of his coming 
away, and his Relation of Oates being leſt behind 
him, and that this was related about the 2 1ſt or 22d 

of April. | A 

Burnaby is the next Perſon that was produced, 
and he ſwears he met Hilſzy by Sittinlourn; and he 
happens to ſet out for St. Omers the 18th of April, 
our Stile, and to come thither to St. Omers the 21ſt x 
and he ſwears poſitively, that he was there the 21ſt, 
22d, 23d, and was there the 25th Day of April 
our Stile; and he does poſitively affirm, that all 
thoſe Days he ſaw Oates there at St. Omers ; that 
Oates in truded into his Company at his firſt coming; 
and that he and all the other Scholars wondered at 
the Confidence of the Man ; and he particularly 
remembers that he was with him at a publick En- 
tertainment that was there the 25th: and if ſo, 
then it is impoſſible that what Oates has ſworn of 
his being at the Conſult the 24th of ri, our Stile, 
can be true. And except you can imagine Mr. Oates 
to fly from St. Omers the 24th Day in the Morning, 
and be at the Conſult and back again at Night, 
which is more than he would have believed, be- 
cauſe he ſwears the contrary, you mult conclude 
that what he ſwore was falſe. 

The next Witneſs is Mr, Pool, and he comes and 
ſays, he was there at St. Omers, and he came over 
from thence the 25th of Atril, and that was the 
Day after Oates ſwears the Conſult of the Plot to 
be here; and all the reſt of the Witneſſes do direct- 
ly ſwear, That at the time that Poo! went from 
thence, Oates was there : ſo that the Teſtimony of 
Pool is fully and poſitively confirmed; and Pocl 
gives you a reaſon why he came over, which was 
the Death of a Brother of his, and upon a Pro- 
ſpe& of an Eſtate he came into England, which 
likewiſe is a reaſonable Circumſtance why he ſhould 
remember the time, becauſe he had ſuch Inducement 
to come over hither, 

The next, Gentlemen, is one Thornton, and he 
comes to the Month of May, to the 1ſt and 2dof 
May, their Stile, which was the 21ſt and 22d of 
April, our Stile; and particularly he is ſure Oates 
was there upon the 22d of April, our Stile, that 
is, the 2d of May, their Stile. For, ſays he, there 
was an Action or Play of the Scholars; and I can 
tell you how I remember Oates was there, Oates had 
a mind to have a place to fee the Play, which he 
had no Pretence or Title to; and he had a Scuffle 
with ſomebody about it; and therefore I remem- 
ber by that Token, that he was there at chat time. 

Now, Gentlemen, it is not eafy to be imagined, 
that ſix or ſeven Men ſhould agree in their Teſti- 
mony in all thoſe Circumſtances, which in them- 
ſelves are but minute; yet when offered as Reaſons 
to induce Men's Remembrance, muſt be allowed as 
good Reaſons ; and yet this is to be thought but a 
made Story. If Sir Richard Barker's Coach-man, 
and Mrs, Mayo had had any ſuch Circumſtances to 
ſupport their Teſtimony, they would have had 
much more Credit, 

Then there is one Conway; and it is very obſer- 
vable what he ſpeaks of ; for he was there all the 
while that they fay Oates was there, and he gives 
you an account that he ſaw him with Burnaby the 
firſt time he cameover, and agrees with Burnaby in 
this, that he wonder'd much at his Confidence, and 
did think that he was very well known to him be- 
fore: He ſwears Oates came in thither about the be- 
ginning of December 77, and he was not abſent, 
ſays he and ſeveral more, any one Night, ex 
in January once at Watton, till he went * in 

June 
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June 78. Nay, they are ſo preciſe in their Memo- 
ry for very good Reaſons, becauſe they are ſo regu- 
lar in their Societies, and keep a ſtrict Order, each 
has his fixed Place in the Refectory, where all the 
Socii or the Members of the College do meet; and 
becauſe this Fellow was an old Fellow, older than 
the reſt, and likewiſe was a Dunce, therefore he 
was ſet at the Dunce-Table in every _ View, 
becauſe he was-a Blockhead, and too old to keep 


company with the Boys: ſo that though perhaps 


one of thoſe young Fellows in a mixt Society = 
eſcape the View, and be abſent without being miſſed, 


yet remarkable Mr. Oates is not ſo eaſily forgotten, 


that us'd to fit by himſelf, And as that noble 


Lord, my Lord Gerrard of Bromley ſays, he has a 
particular Face, and a particular Tone ; and there 
was more reaſon to remark him than any other, 
both upon the account of his Perſon and of his Ac- 
tions: ſo that I muſt needs ſay indeed, it is not a 
downright and poſitive Swearing, but their Teſti- 
mony is given with deliberation and recollection of 
ſuch particular Circumſtances, as may reaſonably in- 
duce any unprejudic'd Perſon to give credit to it. 
The next Witneſs, Gentlemen, is Haggerſtone, 
whoſe Evidence is wonderful particular, and very 
material as to the Circumſtances that accompany 
it. For you are to obſerve, that in theſe Col- 
leges ſome are of the Sodality, and ſome are not; 
and ſome are of ſuch and ſuch Claſſes or Forms, 
and others of other. Now this Gentleman and 
Mr. Oates were of the ſame Form, and he does 


particularly remember that he was ſetting up for 


a Preacher, as he has an excellent knack that way ; 
and he tells you, how ridiculous he made the late 
King in a Sermon; that he halted between two 
Opinions, and there ran a Stream of Popery be- 
tween his Legs ; and ſuch like precious Stuff he 
vented.” And to fix it to be about the ſame 
time that is now in queſtion, he ſays, he parti- 
cularly remembers it was when he was Reader, 
when Mr. Oates was, it ſeems, the Buffoon to 
the Society, or as I may call him, the Jack-pud- 
ding to the College, that uſed to make them Sport, 
and was guilty of ſo many ridiculous Things, that 
they could not but put particular Remarks upon 
him. 

Next, I take notice, that this Perſon ſays, 
there were two Perſons, Williams and Marſh, that 


were qualified to give Suffrages in the Congrega- 


tion, that is, they were paſt eighteen Years ſtand- 
ing, and did go over: For that there was a Con- 
ſult, is not denied, nor that it was in London, 
nor that it was upon the 24th of April; but they 
fay, it was a Triennial Meeting, which they us'd 
to have once in three Years for the choice of ſome 
Officers to manage the Affairs of the Society; as 
for the choice of a Provincial, and other Perſons 
that they were to ſend upon their Errands, in or- 
der to the ſupport of their Society: ſo that un- 
der the Colour and Countenance of what was in 
itſelf ordinary and uſual, and that happened to 
be at that time, Oates, who had heard ſomewhat 


of it, and that it was the 24th of April, and that 


ſuch and ſuch were to be there, he upon that Hear- 


ſay, as ſhould ſeem at St. Omers, does feign and 


contrive this pretended Conſpiracy. 

The next is one Beeſton ; and it is very material 
too that he ſwears : For beſides what he teſtifies, 
That from the time of his coming, which was 
in December 77, he was not abſent till the 23d 


of June, when he went away; and for the Time 


in queſtion, he very well remembers his being 
3 


there, by this Circumſtance : Says he, I was choſen 
to be Reader of the Sodality in the Month of 
March, but then Oates comes and gets the Office 
out of my hands; but ſtill with me there was 
that Benefit reſerved, that if he ſhould at any 
time fail of reading there upon a Sunday or a 
Holy-day, I was then to have read, and to have 
ſupplied his Place. Says he, I was there from 
March, till the time Oates went away in June; 
and Oates read there that very Sunday before the 
time in June that he went away. And I am 
ſure I heard him read every time ; and in caſe 
he had not read every time, I muſt have read in 
his abſence : But I did not read at all during that 
time. | 

Now, Gentlemen, when a Man is to ſucceed 
or to ſupply the Abſence of another in an Office 
that is peculiar as to the Charge incumbent upon 
the Officer, and conſiderable as to the Profit of 
it, that muſt needs make an impreſſion upon the 
Mind, and give a Man a more exact remembrance 
of the Thing ; and therefore I recommend it par- 
ticularly to your Obſervation. | 

The next is one Mr. Smith, and he ſays, he 
faw Oates there all the time : And as to one part 
of it, when he himſelf was in the Infirmary, Oates 
went to viſit him every two or three Days ; nay, 
and about ſuch a time in May, fays he, which 
was about the beginning of May, Oates being 
then in the Infirmary, not well, the Doctor and 
he had a pretty Dialogue together, and Oates ſpoke 
falſe Latin to the Doctor, for he ſaid, Si placeat 
Dominatio veſtra, in the beginning of his Com- 
plement: This he did particularly ſay was the Ex- 

reſſion that this excellent Scholar uſed to the 

hyſician at his firſt application to him, and all 
the whole College took notice of that Piece of his 
Learaing. | 

The next is one Price, and he tells you, he was 
there all the time that the others ſpeak of; he 
remembers him very well, and particularly ſays, 
I am ſure Oates was there the 11th of MayN. S. 
which will be the firſt of May O.S. becauſe, 
fays he, I know he was ſoundly beaten that day 
upon a Quarrel that he had there. This particu- 
larly he ſpeaks to, beſides his remembrance of 
the other Circumſtances in concurrence with the 
former Witneſſes. 

Mr. Doddington ſwears the fame, and Mr, Ger- 

rard allo ſwears the fame, with that other par- 
ticular Circumſtance that Mr. Sollicitor repeated 
to you, which was of Oates's being there upon the 
Day of Confirmation, the 26th of May N. S. the 
I6th of May O.S. and he is ſure of it, becauſe 
he was confirmed along with him, and therefore 
it is impoſſible he ſhould forget it: And my Lord 
Gerrard, who was next, gives this reaſon upon 
his remembrance of all the fore- mentioned Particu- 
lars, that he always took ſpecial notice of the 
Man for his canting Tone, his Phyſiognomy, and 
remarkable Behaviour. 

Then there is Mr. Morgan, who is no Pa piſt, 
but a Miniſter of the Church of England; now 
Mr. Oates was angry with all the reſt, becauſe 
they were Catholicks ; but what has he to ſay 
to Mr. Morgan, who is a Proteſtant ? Why the 
truth is, there are none of them to be believed, 
becauſe they ſwear againſt him, and really he 
ought to be permitted to give that reaſon, or it 
is like to go very hard with him; for if in caſe 
you believe but a third part of the Teſtimony 


That has been given, it is enough to do his Work. 
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But what ſays Mr. Morgan ? Truly he comes up 
to the 24th of April particularly, and he tells you 
how he remembers it; and the firſt Occaſion he 
had to look into 1t was, they being all ſurprized 
at $:. Omers at what Oates had ſworn, and Mr. 
Morgan recollecting with himſelf, did remember 
that very Day he was playing at Ball within the 
College, and happened to toſs his Ball over the 
Wall into the Garden, and not being able to re- 
cover it any other way, he ſpied Oates walking 
and looking into his Book, and therefore he de- 
fired him to lend him his Key, and by the help 
of that, he went in and fetched his Ball; and 
this was the very Day that Oates ſwore he was 
here. 

Mr. Arundel ſays the fame : The two Turberviles 
ſay the fame ; and one of them is poſitive to have 
ſeen him there, either the 24th or 25th, or 23d 


and 24th of April O.S. which is the 3d and 4th, 
or 4th and gth of May N. S. and if it were either 


of theſe Days, it cannot be poſſible he ſhould be 
here at the Conſult. | 

The next is Mr. Clavering, and I cannot but 
particularly take notice of what he has {worn : 
He ſays Mr. Oates was there all the time that the 
reſt ſpeak of; but it ſeems particularly about the 
time of the Congregation in London: There comes 
in a Stranger that was poor, and this Gentleman, 
Mr. Clavering, made a Collection for him; and 
it was talked of in the College as the reaſon why 
he had not Succeſs in his Collection, becauſe the 
Fathers were gone to the Congregation. Nay, 
and yet farther ſays he, I do remember particu- 


larly that Mr. Williams and Mr. Marſh did go over 


to the Congregation, but Oates did not ; for I do 
remember when Williams and Marſh came back 
again, I had ſome Diſcourſe with Mr. Oates about 
the Congregation : He came to me, and deſired 
to know of me what account I was able to give 
of the Matter of that Meeting after the Conſult 
was over, Now had Mr. Oates been there, and 
been a Perſon of that great Truſt that he had 
ſworn himſelf into, he needed not ſure have aſked 
Mr. Clavering at St. Omers, what the Buſineſs of 
the Conſult was at London, where he himſelf had 
been, but the other had not. 

There is, beſides Mr. Copley, another Witneſs, 
Mr. Coke, that ſpeaks particularly of the 3oth of 
April, that he was ſure Oates was there then, be- 
cauſe of the Proceſſion, and becauſe he walked by 
himſelf in it; and Wrigbt the laſt Witneſs gives 
a general Account, . but ſpeaks to no particular 
Lime. 

And now, Gentlemen, after all this Evidence, 
vida voce, you mult give me leave to hint Teſtimo- 
nium Rei, an improbable Oath was that which Oates 
owns he made, if it be conſidered in all its Parts. 
Can any Man believe that fifty Perſons ſhould meet 
together in a Tavern in London, and theſe fifty 
Perſons ſhould come to a Reſolution to kill the 
King and ſubvert the Government, and alter the 
Religion; and that this Conſultation being drawn 
up in the Tavern (for ſo he ſwears it was) the 
ſhould ſever themſelves into leſſer Clubs and Com- 
panies, and take care that none ſhould ſign when 
they were all together and among themſelves, but 
mult have it carried up and down from one Man's 
Chamber to another, and find no body to truſt 
with this Affair, that if diſcovered, muſt ſubject 
them to preſent Deſtruction, and ruin their whole 
Party, but only Mr, Oates, who was none of their 
own Order, nor does appear to be of ſuch Credit 


for Perjury. In 


amongſt them? Can you believe any Men ſhould 
be ſo void of Senſe and Reaſon, that of fifty to- 
gether, and thoſe reputed as ſubtile as any fort 
of Men whatſoever, there ſhould not be one Man 
of common Underſtanding, that ſhould take care 
for a more rational Management of fo great and 
hazardous an Undertaking? When they were met 
together, and might have diſpatched ir in a quarter 
oi an Hour, they ſnould ſeparate themſelves into 
ſeveral Parts of the Town, and truſt a Reſolu- 
tion of that nature in Mr. Oat s Pocket, in whom 
if they had had more Confidence than they ſeem 
to have, yet it was 7 and madneſs to give him 
that Opportunity of deſtroying all of them, and 
making himſelf. Were there no other Evidence 
but the very Teſtimony of the thing, it would go 
a very great way with me, I confeſs; but I muſt 
ſay withal, you are Judges of this Fact, upon a 
ſuperadded Teſtimony of Twenty-two Witneſſes, 
viva voce; I think it leaves the thing without any 
doubt. | 

Gentlemen, the Anſwer given by the Defen- 
dant to this Charge is very fallacious ; and tho 
he puts ſuch a Countenance upon it, as though 
his Witneſſes were ſuch Perſons of Credit, that no- 
thing could be objected againſt them, yet he is 
certainly very much miſtaken in that : He has pro- 
duced but two politive Witneſſes, and thole two, as 
poſitive as they are in their Proof, are likewiſe 
poſitive in their Contradictions of one another, 
and what they have ſaid is left ro your Conſidera- 
tion. 

The one is a Coachman, the other was Sir 
Richard Barker's Houſe-keeper ; they indeed do 
ſay, Sir Richard Barker's Wite's Siſter, and his 
Nephew, and his Daughter, and his Nieces, and 
a worſhipful Knight, and I know not who, that 
the old Woman tells me are gone into my Coun- 
try, were all there at the ſame time, and no 
comes to teſtify it, but only this Coachman and 
this old Woman : Theſe, Gentlemen, are things 
fit to be thought of. 

But now let us conſider how they agree in their 
Evidence. Says the Woman, I ſaw him not till 
the beginning of May; but I am ſure he was there 
before once or twice. And how does ſhe know 
that? Becauſe the Coachman told her ſo; and 
he came there ſeveral times, but he did dine there 
but once; and when he came there the firſt time 
ſhe ſaw him, he came in ſuch a Diſguiſe, and he 
had a ſhort Perriwig, and a kind of a ſhott whi 
Coat, and a white Hat ; but when the Coachma 
comes to ſwear, he tells you the firſt time he ſaw 
him, the Woman faw him too, that he had his 
own Hair, and cut cloſe to his Ears, that made 
him look, as the young Fellow told her, like a 
Quaker, And when I aſked the Conchman, Are 
you ſure that Benjamin the young Fellow did ſee 
him the firſt time you ſaw him there? He told 
me, No; but he was ſure the old Woman did 
look out of the Window and ſee him, which the 
denies. I then aſked him how often he dined 
there ? He tells you ſeveral times, and there were 
ſuch and ſuch, and the old Woman did ſee him 
dine there ſeveral times; which ſhe denies that 
ſhe ever ſaw him dine there above once, And 1 
take notice of one of the Fvidence, the Coach- 
man, he gives but an odd fort of Reaſon for his 
remembrance : In February, fays he, my Lady 
died, and my Maſter was ſick at Putney, and Oat:s 
came into the Yard while I was cleaning my 
Coach; and I am ſure it was where the Coat 


of 
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of Arms hung over the Door, becauſe he aſk*d 

me about my Lady's Death, and therefore it mult 
be in May; when, for ought does appear to the 
contrary, it might be in any other Month atter 
the Eſcutcheon was up; and in the other Circum- 
ſtances there is no Certainty at all: So that it is 
plain, theſe Witneſſes ſwear according as their Hu- 
mour leads them, and not according to any Re- 
membrance they have of the thing. 

And I rather believe it, becauſe the third Wit- 
neſs, that is Page the Apothecary, that uſed to 
make up Sir Richard Barker's Medicines, gives 
an Evidence contrary to both thoſe ; he cannot 
remember the Year poſitively or particularly : but 
PII tell you how he thwarts and contradicts the 
other Peoples Teſtimony ; for he remembers he 
came in ſuch a Diſguiſe, but he believes no body 
ſpoke to him but himſelf, becauſe he found him 
walking in the Place that was for the common 
Reception of the Patients, and he aſked for Dr. 
Tongue, and he not being within, he went away 
very diſcontented: And ſo now theſe three Wit- 
- neſfles ſeem to contradict one another; and the 
laſt Witneſs Walker, who is the Parſon, he ſays 
nothing to the Matter; for it does plainly appear, 
the Time which he ſpeaks of, which was about a 
Fear and a half before he was called to teſtify at 
the five Jeſuits Trial, muſt be in the Year 77, and 
not in the Year 78, which is the Queſtion here, 
which muſt be before he went firſt to S/. Omers. 

Gentlemen, the other Part of Mr. Oates's De- 
fence has been upon this Topick : Says he, I have 
been believed heretofore, the Parliaments have 
given me Credit; and to prove it, he has called 
ſeveral noble Lords and Perſons of Quality. The 
firſt was my Lord of Devuſhire, who ſays he can- 
not remember any Particulars of his Evidence, *tis 
ſo long ſince ; but he remembers the Parliament, 
upon the Evidence given of the Plot, did make 
- ſuch Votes as we do all know of. And there were 
a great many People that gave credit to his Teſti- 
mony, who, God be thanked, are of another Opi- 
nion now. And my Lord of Clare ſays, he was 
not in the Houſe of Lords at the beginning of the 
Diſcovery, -and cannot remember any thing in 
particular, But my Lord of Huntingdon was a little 
more particular ; and Mr. Oates began to be angry 
with him, becauſe he ſpoke ſo much: Says he, I 
remember Mr, Oates was examin'd in the Houſe of 
Lords, and was believed there, becauſe they did 
believe he ſpoke Truth at that time; but now, 
upon Conſideration of the Contradictions and Falſi- 
ties of his Evidence, I cannot but ſay, I do believe 
him, ſays he, to be a great Villain, and that he 
has been guilty of ſpilling innocent Blood. And 
this noble Lord ſpeaks with great Honour and 
Conſideration : And truly, I believe, if every Man 
that is here were to ſpeak his Mind, my Lord has 
delivered the Opinions of us all, and many Thou- 
ſands more in the Nation. | 

Mr. Oates cal” d next my Lord Chief Baron, my 
Brother Greg'ry, my Lord of London, Sir George 
Treby, Mr. Williams, and my Brother Dolben. But 
they all tel! you, they are able to give no particu- 
lar Anſwers to his Queſtions ; and this was the Sum 
of his Evidence. | 

To this Mr. Attorney-G-neral has given a Re- 
ply of Evidence, that truly is of very great mo- 
ment. Firſt, here is pro ſuced Sir George Wakeman, 


whom Oates accuſed of High-Treaton, and he 


ſuFered his Trial and was acquitted ; ſo that as well 
as the Jury had given Credit to him in the former 


Verdicts, ſo ſays Mr. Attorney, I mult ipeak like- 
wite for the Credit of that Verdict that did diſbe- 
lieve him, becauſe though he did ſwear as roundly 
and briſkly up to the matter as he had done before, 
yet when he had not the Hurry and Surprize of his 
Diſcovery to ſupport him, his Villany was detected, 
and the Innocent acquitted. And beſides the Re- 
cord of the Acquittal, here is the Perſon himſelt 
who is now under no dread or danger, having ſtood 
his Trial and being acquitted ; and he takes it upori 
his Oath; in the Preſence of the great God, and 
the Searcher of Hearts, that whatſoever Oates 


{wore againſt him at his Trial, was every Tittle of 


it falſe: And this Acquittal of his, being after 
great and mature Conſideration, 1s an Evidence of 
another-guiſe Quality, than the Verdictz of the 
ther Convictions, 

Next to him, is my Lord Caſtlemain, a Perſon of 
very great Honour ; and he gives an account he 
was arraigned of High-Treaſon at this Bar, and 
upon his Trial Oates was produced as a Witneſs 
againſt him, and there he ſwore he met with my 
Lord Ca/tlemain in Lincolns-I1nn-Fields, and great 
familiarity there was between them, ſo that my 
Lord could not truſt him in a leſs Affair than the 
Plot; and away he goes with him to Fenwick's 
Chamber, there to talk about a Deſign of killing 
the late King; Mr, Oates, of all Mankind muſt be 
the great Repoſitory of this Secret. But the Jury 
then being Perſons of great Underſtanding and In- 
tegrity, did not believe Oates, but acquitted my 
Lord Caſtlemain. And he does here take it upon 
his Oath, back'd with all the Imprecations of Evil 
to himſelf that a Man can uſe, that there was not 


one Word of Truth in Oates's Teſtimony ; nor did 


he ever ſee Oates in his life, till ſuch time as he was 
taken up upon his Accuſation. Now are here two 
Perſons of Honour and Quality, that upon their 
Oaths do particularly give you an Account, as in 
the Preſence of Almighty God, that Oates has 
twice forſworn himſelf againſt them. | 


Gentlemen, there is notice to be taken of the 


Journal of the Houſe of Lords; and though it is 
true for the ſake of the Precedent, and to ſecure the 
Juſtice of the Nation, we did keep them ſtrictly to 
their Proof, that it was upon Oath. And as to the 
Buſineſs of Smith, though we do believe the Thing 
in our private Judgments, yet we thought it not fit 
to be permitted, that Perſons ſhould upon their 
own Oaths confeſs themſelves to be guilty of Per- 
jury, and afterwards give Evidence againſt others; 
tor ſuch are not to have the Countenance of ever 
being Witneſſes again: Yet by the Records of Par- 
liament, and other Evidence, there is enough to 
make the matter aimed at clear. 


For it is clear by his Narrative, that Oates did 


firſt ſwear, as far as he could well ſwear, to bring 
him into the Diſpleaſure of the People : For that 
was his way to intimidate all he had to do with, and 
thereby force them to comply with his Deſigns, 
And there was no more plauſible Accuſation at that 
time, than to accuſe a Man for ſaying ſomewhat 
againſt the Parliament, or being in a Combination 
to ſubvert the Proteſtant Religion. But you ſee 
when he comes to have his own Turn ſerved, then 
this Man upon whom he had fixed ſuch an odious 
Character, is really no Papiſt at all, but engaged 
in Service for his King and Country, and has Mr. 
Oales's Paſſport, a Thing of great advantage to 
him at that Seaſon. . This the King's Counſel made 
uſe of with great reaſon, as an Evidence of tampe- 
ring: For the Man has altered his Opinion of one 
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he had before accuſed, and now brings him as an 
honeſt Man to give Evidence for him. And this, 
ſay they, muſt be intended to be done by Practice 
and by Threats. 

And the rather, Gentlemen, for that you have 
an Account by Witneſſes ſworn, that there was 
one Clay a Popiſh Prieſt, that lay in Priſon at the 
Gate-houſe, and while he was there, Oates and Sir 
IVilliam Waller came into the Priſon to him, and 
tampering with him, ſays Oates, I hear there are 
ſome St. Omers Boys that intend to teſtify that I was 
at S/. Omers, when I ſayI was at London; but you 
muſt ſwear, that you dined with me at Mr. Howard's 
in May 1678 ; or if you will not, you know I 
know you to be a Prieſt, and Pll hang you. Says 
Clay, where is my Silver and Gold that was taken 
away from me? And we all know Sir William 
Waller was wonderful good at the fingering of 
Gold; he us'd to take away broad Pieces as Popiſh 
Reliques, becauſe of the Croſſes upon them. Says 
Clay, Give me my Gold again, I will ſwear for you; 
I have been a Rogue before, and I may be a Rogue 
again, And accordingly a Contract is made for 
him to ſwear directly that Oates and he were toge- 
ther at Mr. Howard's Houſe in May 78. This very 
Fellow that tells you now the Story, told it the 
next Morning to another Man, who has likewiſe 
ſworn the ſame. Then is Clay conveyed by Oates 
to the Old Bailey, and there ſwears, being thus 
threaten'd and ſuborn*d, that in May 1678, heand 
Mr. Oates dined together at Mr. Howard's Houle, 
and you have Mr. Howard produc'd, who does 
ſwear that Clay did ſwear ſo; but indeed he was not 
there with Mr. Oates at Dinner till July after. 

This, Gentlemen, is direct Corruption and Sub- 
ornation; and if a Man will be a corrupt Knave, 
and endeavour to ſuborn Witneſſes to ſwear that 
which is falſe, he is the more likely to ſwear falſe 
himſelf. Beſides, that you are to oo notice, here 
is his own Narrative produced, where you have it 
ſworn by himſelf, that he went back to S. Omers 
about the beginning of May, and was there all the 
Month of May, and in June till the latter end of 
it. Then all this while, either Mr. Oates, or his 
Witneſſes, are perjured in the Caſe: He ſays, he 
ſtaid but three or four Days in England after the 
Conſult was over, and then went ſtreight back 
again to S.. Oners. Which muſt be the firſt Week 
in May; but if you believe his two Witneſſes, he 
din'd with them ſeveral times after that : And ſo it 
is apparent, ſome of them are guilty of groſs and 
foul Perjury. | 

Now, n J cannot but reſort back to 
the Objection that I made at firſt. *Tis ſtrange to 
me, that a Man that came upon ſuch a Deſign, 
ſhould go publickly about the Streets at Noon-day, 
though in a Diſguiſe, yet he was known, But if 
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you take the Perſons Time to bein the Year 1677, 
then it is eaſily reconciled what they did ſay of their 
ſeeing him in ſuch a Ditguiſe ; and fo all their 
Teſtimony may ſtand together, and perhaps they 
may miſtake in a Point of Time, though not in the 
Subſtance of their Evidence: and I would out of 
Charity conclude ir to be ſo. 

But I will ſay, if they are to be taken ſtrictly 
to the Year 1678, it is monſtrous to imagine, that 
we ſhould have no body brought to let us know 
where he lodged, where he eat, with whom he con- 
vers'd for all that time. 

Gentlemen, I have detained you the longer in this 
Matter, becauſe I take it to be of fo great Weight, 
wherein the Juſtice and Honour of the Nation are 
ſo much engagꝰd, and it was therefore fit this Cauſe 
ſhould be tried in the moſt ſolemn and publick 
manner, in order to vindicate the Nation from the 
Reproach and Calumny of Injuſtice and Oppreſſion. 
And ſureI am, if you think theſe Witneſſes ſwear 
true, as I cannot ſee any colour of Objection, there 
does not remain the leaſt doubt, but that Oates is 


the blackeſt, moſt perjur'd Villain that ever ap- 


pear*d upon the face of the Earth. 

Cl. of Cr. Tipſtaff, you mult take care of the 
Jury. 

L. C. J. Gentlemen, if any of you have a mind 
to drink at the Bar, before you go, you ſhall have 
ſome got for you. 


' Fury. No, my Lord, we do not care for drink- 
ng. : 
L. C. J. Then we will ſtay for you. 


Then the Fury withdrew to conſider of their Ver- 
dict, and after about a quarter of an Hours 
flay, they returned and delivered in their Verdict: 
That the Defendant was guilty of the Perjury 
whereof he was indicted. Which being Recor- 
ded, the Lord Chief Juſtice ſpoke to the Fury, 
to this eſfect. 


L. C. F. Gentlemen, that we are not, God be 
thanked, in thoſe Times of Diſorder and Confu- 
ſion that we have been heretofore in, to have Hum- 
ming or Hiſſings to declare the Auditors Approba- 
tion or Diſlike of Juries Verdicts. But becauſe 
there has been this Day mention made of the Opi- 
nions of Judges about Verdicts, I ſhall take the 
liberty to declare my Mind to you now, That for 
my part, I am fatisfied in my Conſcience, 
have given a good and a juſt Verdict; and 
believe is every other Judge upon the Bench, 


To which the reſt of the Judges aſſented; and tben 
the Court aroſe. ame | 


ter this manner, 
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A Second Trial of Tirus Oares D. D. at the King s- 


Bench for Perjury, May 9. 1685. Paſchæ 1 Jac II. 


HIS Day being appointed for the 
Trial of the other of the Cauſes be- 
tween our Sovereign Lord the 
King, and Titus Oates, for Perju- 
ry; the ſame began about Nine 
in the Morning, and proceeded at- 


Firſt, Proclamation was made for Silence: Then 
the Defendant was called; who, appearing in Per- 
ſon, was adviſed to look to his Challenges: but he 
challenged none; only he deſired, that they might 
be all ask'd, Whether they were of the Grand Jury 
that found the Bill? which was done. And all de- 
nying it, the Twelve tworn were theſe : 


Sir Thomas Vernon Kt. A CGeoree Toriano, 
Nicholas Charleton Etq; | Henry Loades, 
Thomas Langham Eſq; > Jur' < Fobu Midgley, 


Thomas Hartop, John Pulling, 
Francis Griffith, | Thomas Short, and 
John Kent, J UG orge Peck. 


Cl. of Cr. Gentlemen, you that are ſworn, hear- 
ken to the Record. 

Memorandum, That by a certain Inquiſition for 
our Sovereign Lord the King, at the Grild-1all of 
the City of London, and within the ſame City, on 
Tueſday the 28th of Oftober, in the 36th Year of 
the Reign of our late Sovereign Lord Charles II. by 
the Grace of God, of England, Scotland, France, 
and Ireland, King, Defender of the Faith, Sc. be- 
fore Sir Henry Tulſe, Knight, Mayor of the City of 
London; Sir William Turner, Knight; and Sir Fames 
Edwards, Knight, Alderman of the ſaid City; 
Sir Thomas Fenner, Knight, one of his Majeſty's Scr- 
jeants at Law, and Recorder of the fame City; Sir 
Robert Jeffcries, Knight; and Sir John Peake,Knight, 
other Aldermen of the ſaid City; and others their 
Companions, Juſtices of our ſaid Lord the King ; 

by his Majeſty's Letters-Patents under the Great 
Seal of Eng/and, to enquire of ſeveral Offences 
in the ſaid Letters-Patents contain'd, and to 
hear and determine the ſame, according to the 
Laws and Cuſtoms of this Kingdom, by the Oaths 
of twelve Jurors, honeſt and lawtul Men of the Ci- 
ty of London aforeſaid, who then and there being 
ſworn, and charged to enquire for our ſaid Sove- 
reign Lordthe King, and the Body of the ſaid City, 
upon their Oaths, preſent : 

That at a certain Seſſion of our ſaid Lord the 
King, holden for the County of Midd/e/ex at Hicks's- 
Hall in S/. Zobnr-ſtreet, in the County aforeſaid, on 
Alonday (to wit) the 16th Day of December, in the 
Year of the Reign of our ſaid late Sovereign Lord, 
Charles II. by the Grace of God, of Hung and, Scot- 
land, France and Ireland, King, Defender of the 
Faith, Sc. the zoth, before Sir Reginald Foſter, Ba- 
ronet ; Sir Philip Matthews, Baronet z Sir William 
Bowles, Knight; Sir Charles Pitfield, Knight; 7/0. 
mas Robinſon, Humphrey W yrley, Thomas Harris, 
and illiaii Heimp/on, Eiquires, Juſtices of our {ai 
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Lord the King; to enquire by the Oaths of honeſt 
and lawful Men, of the County of Mzidalzjex atore- 
ſaid; and by other ways, manners, and means, 


whereby they might, or could better know, as well 


within Liberties as without; by whom the Truth 
of the matter might be better known and enquired 
of, concerning all Treaſons and Muprifions of Trea- 
ſons, Inſurrections, Rebellions, Countertcitings, 


Clippings, Waſhings, Falie-making, and other Fal- 


ſifying of the Moneys of this Kingdom of England ; 


and of any other Kingdoms and Dominions Waatſo— 
ever; and of al! Murthers, Felonies, Manſlaugh- 
ters, Killings, Burglaries, and other Articles and 
Offences in the Letters-Patents of our ſaid Lord the 
King, to them, or any four or more of them, there- 
upon directed, ſpecified ; as allo the Acceſſaries of 
the ſame, within the County atoreſaid, as well with- 
in Liberties as without, by whomloever, howſoever 
had, made, done, or committed, and to hear and 
determine the fame Treaſons, and other the Pre- 
miſes, according to the Law and Cuſtom of this 
Kingdom of England, aligned by the Oaths of 
Ralph Wain, fobn Vaughan, Richard Foſicr, Tho- 
mas Paget, Robert Newington, Henry Tompkins, Ro- 
ber Hayes, Fohn Greenwood, Peter Stinyſin, Feſiah 
Richard Richman, Auguſtin: Bear, Fobn 
King, Nathaniel Brit, Francis Fiſher, Edward For- 
fer, and Samuel Lynn; honeſt and lawful Men of 
the County aforctaid, ſworn, and charged to en- 
quire for our ſaid Lord the King, and the Body of 
the County aforeſaid, upon their Oaths; it was pre- 
iented, That Th:mas White otherwiſe M hitel read, 
late of the Pariſh of St. Giles in the Fields, in the 
County of Midale/ex, Clerk ; William Ireland, late 
of the Pariſh aforetaid; in the County aforcſaid, 
Clerk; John Fenwick, late of the ſame Pariſh and 
County, Clerk; Thomas Pickering, late of the Pa- 
riſh atorcſaid, in the County aforeſaid, Clerk; and 
John Grove, late of the Parith aforeſaid, in the Coun- 
ty aforeſaid, Gentleman; as falſe Traitors againſt 
the molt Illuſtrious, and moſt Serene, and Excellent 
Prince, our ſaid late Sovereign Lord Charles I. by 
the Grace of God, of England, Scotland, France, and 
Ireland, King, Defender of the Faith, Sc. their 
ſupreme and natural Lord; not having the Fear of 
the Lord in their Hearts, nor weighing the Duty of 
their Allegiance ; but being moved and ſeduced by 
the Inſtigation of the Devil, the cordial Love, and 
true, due, and natural Obedience, which true and 
faithful Subjects of our ſaid Lord the King, to- 
wards him our faid Lord the King, ſhould, and of 
right ought to bear, utterly. withdrawing and con- 
triying, and, with all their might, intending the 
Peace and commen Tranquillity of this Kingdom 
of England, to diſturb ; and the true Worſhip of 
God, within this Kingdom of England uſed, and 
by Law eſtabliſned, to ſubvert; and Sedition and 
Rebellion within this Kingdom of Erglaud to 
move, ſtir up, and procure ; and the cordial Love, 
and true and due Obedience, which true and faith- 
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ful Subjects of our ſaid Lord the King, towards 
him the ſaid Lord the King, ſhould, and of right 
ought to bear, utterly to withdraw, put out, and 
extinguiſh ; and our ſaid Sovereign Lord the King, 
to Death and final Deſtruction to bring and put, the 
24th of April, in the goth Year of the Reign of 
our ſaid late Sovereign Lord Charles II. at the Pa- 
riſh of St. Giles in the Fields aforeſaid, in the Coun- 
ty of Middleſex aforeſaid; falſely, maliciouſly, ſub- 
tilly, adviſedly, and traitorouſly, did purpoſe, 
compaſs, imagine, and intend Sedition and Rebel- 
lion within this Kingdom of England to move, ſtir 
up, and procure, and à miſerable 1 e a- 
mongſt the Subjects of our ſaid Sovereign Lord the 
King, to procure and cauſe; and our ſaid Lord the 
King, from the Regal State, Title, Power, and 
Government of his Kingdom of England, wholly 
to deprive, depoſe, caſt down, and diſinherit; and 
him our ſaid Lord the King, to Death and final 
Deſtruction to bring and put; and the Govern- 
ment of the ſaid Kingdom, and the ſincere Religion 
of God, in the ſame Kingdom, rightly and by 
the Laws of the fame Kingdom eſtabliſhed, at their 
Will and Pleaſure to change and alter; and the 
State of this whole Kingdom of England, through 
all irs parts well inſtituted and ordained, wholly 
to ſubvert and deſtroy, and War againſt our ſaid 
Lord the King, within this Kingdom of England to 
levy. 

And to compleat and perfect the ſame their moſt 
wicked Treaſons, and traitorous Imaginations and 
Purpoſes aforeſaid ; they, the aforeſaid Thomas 
White otherwiſe Whitebread, William Ireland, John 
Fenwick, Thomas Pickering, and John Grove, and 
other falſe Traitors, to the Jurors unknown, the 
aforeſaid 24th Day of April, in the zoth Year afore- 
ſaid, with Force and Arms, Sc. at the Pariſh of 
St. Giles in the Ficlds aforeſaid, in the County of 
Middleſex aforeſaid, falſely, maliciouſly, ſubtilly, 
adviſedly, deviliſhly and traitorouſly did aſſemble 
themſelves, unite, and congregate; and then and 
there falſely, maliciouſly, ſubtilly, adviſedly, devi- 
liſhly and traitorouſly did conſult and agree, our 
ſaid Sovereign Lord the King to Death and final 
Deſtruction to bring and put, and the Religion with- 
in this Kingdom of England, rightly and by the 
Laws of the ſame Kingdom eſtabliſh*d, to the Su- 
perſtition of the Romiſh Church, to change and al- 
ter. And the ſooner to compleat and perfect the 
ſame their moſt wicked Treaſons and traitorous I- 
maginations and Purpoſes aforeſaid, the ſaid Tho- 
mas White otherwiſe Hhitebread, William Ireland, 
Jobn Fenwick, Thomas Pickering, and Jobn Grove, 
and other falſe Traitors of our ſaid late Lord the 
King, to the Jurors unknown; afterwards, (to wit) 
the ſame 24th Day of April, in the goth Year a- 
foreſaid, at the aforeſaid Pariſh of St. Giles in the 
Fields, in the County of Middleſex aforeſaid, falſely, 
ſubtilly, adviſedly, maliciouſly, deviliſhly and trai- 
— between themſelves did conclude and a- 
gree, that they the ſaid Thomas Pickering and John 
Grove, him our ſaid late Lord the King ſhould kill 
and murder; and that they, the ſaid Thomas White 
otherwiſe Whitebread, William Ireland, John Fen- 
wick, and others, falſe Traitors, to the Jurors un- 
known, a certain number of Maſſes, between them 
then and there agreed, for the Health of the Soul 
of him the ſaid Thomas Pickering, therefore ſhould 
ſay, celebrate, and perform ; and therefore ſhould 
pay unto the ſaid John Grove a certain Sum of Mo- 
3 them then and there agreed. 
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And the Jurors aforeſaid, upon their Oaths a- 
foreſaid, did further preſent, That the faid Tho- 
mas Pickering and Jobn Grove, upon the Agree- 
ment aforeſaid, then and there talſcly, ſubtilly, ad- 
viſedly, maliciouſly, deviliſhly and traitorouſly did 
take upon — 2 and to the fame Thomas 
White otherwiſe Whitebread, William Ireland, Jobn 
Fenwick, and other falſe Traitors againſt our ſaid 
Lord the King, to the Jurors aforeſaid unknown, 
then and there falſely, ſubtilly, adviſedly, maliciouſ- 
ly, deviliſhly and traitorouſly did promiſe, that 
they the ſaid Thomas Pickering and Jobn Grove, 
him our faid late Lord the King would kill and 
murder: And that they, the ſaid Thomas White o- 
therwiſe Yhitebread, William Ireland, Fobn Fenwick, 
Thomas Pickering, John Grove, and other falſe 
Traitors againſt our ſaid Lord the King, unknown, 
afterwards (to wit) the ſame 24th Day of April, in 
the 3oth Year aforeſaid, at the aforeſaid Pariſh of 
St. Giles in the Fields, in the County of Middleſex 
aforeſaid, falſely, ſubtilly, adviſedly, maliciouſly, 
deviliſhly and traitorouſly did give their Faith each 
to other, and apon the Sacrament then and rhere 
traitorouſly did ſwear and promile to conceal, and 
not to divulge their ſaid moſt wicked Treaſons and 
traitorous Compaſſings, Conſultations, and Purpo- 


ſes ſo between them had, him our ſaid late Lord the 


King traitorouſly to kill and murder, and the Ro- 
miſh Religion within this Kingdom of England to be 
uſed, to introduce, and the true reformed Religion 
within this Kingdom of England, rightly and by 
the Laws of the ſaid Kingdom eſtabliſhed, to alter 
and change. And that the faid Thomas Pickering 
and Jobn Grove, in Execution of the traitorous 
Agreement aforeſaid, afterwards (to wit) the ſame 
24th Day of April, in the zoth Year aforeſaid, and 
divers Days and Times after, at the aforeſaid Pa- 
riſh of St. Giles in the Fields, in the County afore- 
ſaid, Muſkets, Piſtols, Swords, Daggers, and o- 
ther offenſive and cruel Weapons, him the ſaid late 
Lord the King to kill and murder, falſely, ſubtilly, 
adviſedly, maliciouſly, deviliſhly and traitoro 
did prepare and obtain, had and kept for them- 
ſelves; and that they the ſaid Thomas Pickering and 
Jobn Grove, afterwards (to wit) the ſame 24th Day 
of April, in the 3oth Year aforeſaid, and divers 
Days and Times after, with Force and Arms, Se. 
at the Pariſh aforeſaid, in the County of Middleſex 
aforeſaid, and in other Places within the County of 
Middleſex aforeſaid, falſely, ſubtilly, adviſedly, ma- 
liciouſly, deviliſhly and traitorouſly did lie in wait, 
and endeavour our ſaid late Lord the King traito- 
rouſly to kill and murder ; and that the ſaid Thomas 
White otherwiſe Whitebread, William Ireland, Fobn 
Fenwick, and other falſe Traitors to the Jurors a- 
foreſaid unknown, afterwards (to wit) the ſame 
24th Day of April, in the 3oth Year aforeſaid, at 
the Pariſh aforeſaid, in the County of Middleſex a- 
foreſaid, falſely, ſubtilly, adviſedly, maliciouſly and 
traitorouſly did prepare, perſuade, excite, aber, 
comfort and counſel four other Perſons to the Ju- 
rors unknown, and Subjects of our ſaid Lord the 
King, him our faid late Lord the King traitorouſly 
to kill and murder, againſt the Duty of their Alle- 
glance, againſt the Peace of our ſaid Lord the King, 
his Crown and Dignity, and againſt the Form of the 
Statute in ſuch Caſe made and provided; and there- 
upon it was ſo far proceeded, that afterwards, at 
the Court of Goal-Delivery of our ſaid Lord the 
King, at Newgate, at Juſticc-Hall in the Old Bailey, 
in the Suburbs of the City 2 London, in the P * 
2 


for our ſaid Lord the King, and the Body of the 
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of St. Sepulchre, in the Ward of Faringdon without, 
London, the 15th Day of December, in the goth 
Year aforeſaid, before the Juſtices of the ſaid Lord 
the King, of the ſame Goal-delivery, then and 
there held by Adjournment, of the County of Mid- 
dleſex aforeſaid, came the ſaid William Ireland, 
Thomas Pickering and John Grove, under the Cu- 
ſtody of Sir Richard How Knight, and Sir Joh 
Chapman Knight, Sheriff of the County of Midale- 
ſex aforeſaid ; into whoſe Cuſtody, for the Cauſe 
aforeſaid, they were before committed: Being 
brought to the Bar there, in their proper Perſons, 
and preſently being ſeverally asked concerning the 


' Premiſes above-charged upon them, how they 


would acquit themſelves ; the aforeſaid William 
Ireland, Thomas Pickering and John Grove did ſeve- 
rally ſay; That they were not thereof guilty ; and for 
the ſame, for good and bad, they did ſeverally put 
themſelves upon the. Country ; and by a certain 
Jury of the Country, in that behalf duly impan- 
nel'd, ſworn and charged then and there in the 
ſame Court, before the Juſtices of Goal-deliver 

aforeſaid, were tried: And that upon that Trial, 
between our ſaid late Lord the King, and the ſaid 
William Ireland, Thomas Pickering and Jobn Grove 
at London aforeſaid; to wit, at the Juſtice-Hall in 
the Old Bailey aforeſaid, in the Pariſh of St. Se- 
pulchre, in the Ward of Faringdon without, London, 
aforeſaid ; the Defendant (Titus Oates) late of the 
Pariſh of St. S-pulchre aforeſaid, in the Ward afore- 
ſaid, Clerk, was produced as a Witneſs, on the part 
of the ſaid late Lord the King, upon the Trial 
aforeſaid ; and before the ſaid Juſtices of Goal-de- 
livery, in the Court aforeſaid, then and there held, 
upon the Holy Goſpels of God, was duly ſworn to 
ſpeak and teſtify the Truth, the whole Truth, and 
nothing but the Truth, of and in the Premiſes be- 
tween our ſaid Lord the King, and the ſaid William 
Ireland, Thomas Pickering and John Grove. And 
that the ſaid 77/#s Oates then and there, in the Court 
of Goal-delivery aforeſaid, upon his Oath aforeſaid, 
upon the Indictment aforeſaid, at the Pariſh and 


Ward aforeſaid, by his own proper Act and Con- 


ſent of his molt wicked Mind, falſely, voluntarily 
and corruptly, did ſay, depoſe, ſwear, and give in 
Evidence to the Jurors of the Jury aforeſaid, then 
and there ſworn and impannePd to try the Iſſue 
aforeſaid between our ſaid late Lord the King, and 
the ſaid William Ireland, Thomas Pickering and John 
Grove; That the ſaid William Ireland, in the In- 
dictment aforeſaid mentioned, was in Town (with- 
in the Cities of London and Weſtminſter, or the places 
adjacent to the ſaid Cities, meaning) upon the 1ſt 
or 2d Day of September, in the Year 1678. Where- 
as in truth and in deed the ſaid William Ireland, in 
the Indictment aforeſaid mentioned, was not in 
Town, nor within the Cities of London or Weſt- 
minſter, or the places adjacent to the ſame Cities, 
or either of them, upon the 1ſt or 2d Day of Sep- 
tember, in the Year 1678. And ſo the aforeſaid 
Titus Oates, the aforeſaid 17th Day of December, 
in the 3oth Year aforeſaid, at the Juſtice-Hall afore- 


ſaid, in the Court aforeſaid, upon the Trial afore- 


ſaid, upon the Indictment aforeſaid, between our 
late Lord the King, and the aforeſaid William Ire- 
land, Thomas Pickering and Fohn Grove, fo as a- 
foreſaid had, by his own Act and Conſent, and of 
his moſt wicked Mind, falſely, voluntarily and cor- 
ruptly, in Manner and Form aforeſaid, did commit 


voluntary and corrupt Perjury. 
And the Jurors aforeſaid, laſt ſworn to enquire 


1 


City of London aforeſaid, upon their Oaths afore- 
ſaid, do further preſent, That at another Seſ- 
ſion of our ſaid late Lord the King, held for the 
County of Middleſex, at Hlictss-Hall in St. Foby*s- 
ſtreet, in the County aforeſaid, on Thurſday (to wit) 
the 12th Day of June, in the 31ſt Year of our ſaid 
late Lord King Charles II. before Sir Philip Mat- 
thews Baronet, Sir Thomas Orby Knight and Baro- 
net, Sir William Pultney Knight, Sir William Bowles 
Knight, Thomas Robinſon, Thomas Harriot Eſquires, 
and others their Companions, by Letters Patents of 
our ſaid late Lord the King, to the ſame Juſtices 
afore- named, and others, and to any four or more 
of them, under the Great Seal of our ſaid late Lord 
the King made, to enquire, by the Oaths of good 
and lawful Men of the County of Midaleſex atore- 
ſaid, and by all other ways, manners and means, 
by which they might or could better know, as 
well within Liberties as without ; by whom the 
Truth of the Matter might be beſt known and en- 
quired, of all Treaſons, Miſpriſions of Treaſons, 
Inſurrections, Rebellions, Counterfeitings, Clip- 
pings, Waſhings, Falſe-making, and other Falſi- 
fyings of the Money of this Kingdom of England, 
and of other Kingdoms and Dominions whatſoever ; 
and of all Murders, Felonies, Man-ſlaughters, Kil- 
lings, Burglaries, Rapes, Meetings and unlawful 
Conventicles ; Speakings of Words, Combinations, 
Miſpriſions, Confederacies, falſe Allegations, Treſ- 
paſſes, Riots, Routs, Retainers, Eſcapes, Con- 
tempts, Oppreſſions ; and of other Articles and 
Offences in the ſame - Letters Patents of our ſaid 
Lord the King, ſpecified : As alſo, the Acceſſaries 
of the ſame, within the County aforeſaid, as well 
within Liberties as without, by whomſoever and 
howſoever had, done, perpetrated or committed 
and of other Articles and Circumſtances concern- 
ing the Premiſes howſoever ; and the ſame Trea- 
ſons, and other the Premiſes, to hear and deter- 
mine according to the Law and Cuſtom of this 
Kingdom of England; being aſſigned by the Oaths 
of Henry Aſhurſt Eſq; Edward Gavell, Fohn Rad- 
ford, Fohn Warral, William Hanmar, Robert Prit- 
chard, John Tredder, Gilbert Ureweyn, David Col- 
livex, Abraham Harriſon, Charles Morgan, Philip 
Trebearn, Fohn Collier, Robert Whiterod, William 
Webb, Thomas Edwards and Abraham Tillent, ho- 
neſt and lawful Men of the County aforeſaid, ſworn 
and charged to enquire for our ſaid Lord the King, 
and the Body of the County aforeſaid ; upon their 
Oaths it was preſented, That Thomas White, late 
of the Pariſh of Sf. Giles in the Fields, in the County 
of Middleſex, Clerk, otherwiſe called Thomas White- 
bread, late of the Pariſh aforeſaid, in the Coun 

aforeſaid, Clerk; Jobn Fenwick, late of the Pariſh 
aforeſaid, in the County aforeſaid, Clerk ; William 
Harcourt, late of the Pariſh aforeſaid, in the County 
aforeſaid, Clerk, otherwiſe called William Harriſon, 
late of the Pariſh aforeſaid, in the County aforeſaid, 
Clerk; John Gaven, late of the Pariſh aforeſaid, in 
the County aforeſaid, Clerk; and James Corker, 
late of the Pariſh aforeſaid, in the County afore- 
ſaid, Clerk; as falſe Traitors againſt the moſt Illu- 
ſtrious, moſt Serene and Excellent Prince, our late 
Sovereign Lord King Charles II. by the Grace of 
God, of England, Scotland, France and Ireland, 
King, Defender of the Faith, &c. their Supreme 


and Natural Lord; not having the Fear of God in 


their Hearts, nor weighing the Duty of their Alle- 
glance z but being moved, and ſeduced by the In- 
ſtigation of the Devil, the Cordial Love, the true, 


due, and natural Obedience, which true and faith- 
ful 
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ful Subjects of our ſaid Lord the King, towards 
him our ſaid Lord the King, ſhould, and of right 
ought to bear; wholly withdrawing, and contri- 
ving, and with all their Might intending the Peace 
and common Tranquillity of this Kingdom of Eng- 
land to diſturb; and the true Worſhip of God with- 
in this Kingdom of England uſed, and by Law eſta- 
bliſhed, to overthrow ; and the Government of this 
Kingdom of England to ſubvert, and Sedition and 
Rebellion within this Kingdom of — to move, 
ſtir up, and procure; and the cordial Love, and 
true and due Obedience, which true and faithful 
Subjects of our Lord the King, towards him the 
ſaid Lord the King, ſhould, and of right ought to 
bear, utterly to withdraw, put out, and extinguiſn; 
and our ſaid late Lord the King to Death and final 
Deſtruction to bring, and put; the 24% Day of 
Aoril, in the goth Year of the Reign of our ſaid 
late Lord King Charles II. &c. at the Pariſh of St. 
Giles in the Fields, and the County of Middleſex a- 
foreſaid, with divers other falſe Traitors againſt 
our ſaid late Lord the King, to the Jurors afore- 
ſaid unknown, falſely, ſubtilly, adviſedly, malici- 
ouſly and traitorouſly did purpoſe, compaſs, ima- 
gine, and intend Sedition and Rebellion within this 
Kingdom of England to move, ſtir up and procure, 
and a miſerable Slaughter among the Subjects of our 
ſaid Lord the King to procure, and cauſe; and our 
ſaid late Lord the King, from the Regal State, 


Title, Power and Government of his Kingdom of 


— 


Ergland, utterly to deprive, depoſe, caſt down, and 


diſinherit; and him our ſaid late Lord the King 


to Death, and final Deſtruction to bring, and put; 
and the Government of the ſame Kingdom, and the 
ſincere Religion of God in the ſame Kingdom, 
rightly and by the Laws of the ſaid Kingdom eſta- 
bliſhed, at their Will and Pleaſure to change and 
alter; and the State of this whole Kingdom of 
England, through all its Parts well inſtituted and 
ordered, wholly to ſubvert, and deſtroy ; and War 
againſt our late Lord the King, within this King- 
dom of England, to levy : And to perfect and com- 
pleat the ſame, their moſt wicked Treaſons and 


Traitorous Imaginations, and Purpoſes, they the 


ſaid T homas White otherwiſe Whitebread, Jobn Fen- 
wick, William Harcourt otherwiſe Harriſon, John 
Gaven, Anthony Turner, and James Corker, and o- 
ther falſe Traitors to the Jurors aforeſaid unknown, 
the aforeſaid 24:5 Day of April, in the goth Year 
aforeſaid, with Force and Arms aforeſaid, at the 
Pariſh of Sz. Giles in the Fields aforeſaid, in the 
County of Middleſex aforeſaid, falſely, maliciouſly, 
ſubtilly, adviſedly, deviliſhly and traitorouſly did 
aſſemble, unite and gather themſelves together; and 
then and there falſely, maliciouſly, ſubtilly, advi- 
ſedly, deviliſnly and traitorouſly did conſult, con- 
ſent and agree our ſaid late Lord the King, to Death 
and final Deſtruction to bring and put, and the Re- 
ligion within this Kingdom of England, rightly and 
by the Laws of the ſame Kingdom eſtabliſhed to 
change and alter, to the Superſtition of the Church 
of Rome, and the Government of this Kingdom of 
England to ſubvert; and that one Thomas Picker- 
ing, and one John Grove, him our ſaid late Lord 
the King ſhould kill and murder: And that they the 
ſaid Thomas White otherwiſe Whitebread, Fohn 
Fenwick, William Harcourt otherwiſe Harriſon, 
John Gaven, Anthony Turner, James Corker, and 
other falſe Traitors againſt our ſaid late Lord the 
King, to the Jurors unknown, a certain number of 
Maſſes, between them, then and there agreed upon, 
for the Health of the Soul of him the faid Thomas 


for Perjury. 
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Pickering, therefore ſhould ſay, celebrate and per- 
form; and therefore ſhould pay unto the ſaid Jobn 
Grove, a certain Sum of Money, between them then 
and there agreed upon. And that the ſaid Thomas 
White otherwiſe I bitebread, Jobn Fenwick, Jobn 
Gaven, Anthony Turner, William Harcourt other- 
wiſe Harriſon, and other falſe Traitors againſt our 
ſaid late Lord the King, to the Jurors unknown, 
in the further Proſecution of the T reaſons and Trai- 
torous Conſultations and Agreements aforeſaid, af- 
terwards (to wit) the ſaid 24th Day of April, in the 
30th Year aforeſaid, at the aforeſaid Pariſh of S/. 
Giles in the Fields, in the County of Middleſex a- 
foreſaid, falſely, ſubtilly, adviſedly, maliciouſly, 
deviliſhly, and traitorouſly, did ſeverally give their 
Faith each to other; and upon the Sacrament, 
then and there traitorouſly did wear and promiſe to 
conceal, and not to divulge their ſaid moſt wicked 
Treaſons and traitorous Compaſſings, Conſultations 
and Purpoſes aforeſaid, ſo between them had, him 
the ſaid late Lord the King traitorouſly to kill and 
murder, and to introduce the Romiſb Religion, to 
be uſed within this Kingdom of England ; and the 
Religion within this Kingdom of England, rightly 
and by the Laws of this Kingdom eſtabliſhed, to 
alter and change; and that the ſaid Thomas White 
otherwiſe Whitebread, Jobn Fenwick, William Har- 
court otherwiſe Harriſon, Jobn Gaven, Anthony 
Turner, James Corker, and other falſe Traitors to 
the Jurors aforeſaid unknown, in further Proſe- 
cution of the Treaſons and traitorous Intentions 
and Agreements aforeſaid, afterwards (to wit) the 


ſaid 24th Day of April, in the 3oth Year afore- 


ſaid, at the Pariſh aforeſaid, in the County afore- 
ſaid, falſely, ſubtilly, adviſedly, malicioufly, de- 
viliſhly and traitorouſly, did prepare, — 4 ex- 
cite, abet, comfort and counſel four other Perſons 
to the Jurors unknown, and Subjects of our ſaid 
late Lord the King, him our ſaid late Lord the 
King traitorouſly to kill and murder, againſt the 
Duty of their Allegiance, and againſt the Peace of 
our {aid late Lord the King, his Crown and Dignity, 
and againſt the Form of the Statute in that Caſe 
madeand provided. Whereupon, itwas commanded 
the Sheriff of the County aforeſaid, that he ſhould 
not omit, Sc. but ſhould take them to anſwer, Sc. 
Which Indictment the ſaid Juſtices of our Lord 
the King, afterwards (to wit) at the Goal-delivery 
of our ſaid Lord the King, of Newgate, holden by 
Adjournment for the County of Middleſex, at 
Fuſtice-Hall in the Old Bailey, in the Suburbs of 
the City of London, on Friday (to wit) the 13th 
Day of June, in the 31/t Year aforeſaid, before 
Sir James Edwards Knight, Mayor of the City of 
London; Sir William Scroggs Knight, Lord Chief 
Juſtice of his Majeſty's Court of King's-Bench 3 
Sir Francis North Knight, Lord Chief Juſtice of his 
Majeſty's Court of Common-Pleas ; Sir Thomas Allen 
Knight and Baronet, one of the Aldermen of the 
ſaid City of London; Sir George Jefferies Knight, 
Recorder of the ſaid City of London; and other their 
Companions, Juſtices of our ſaid Lord the King, 
aſſigned to deliver his Goal of Newgate of the Pri- 
ſoners in the ſame being, by their own proper Hands 
did deliver there, in the Court of Record, in form 
of Law to be determined : And thereupon, at the 
ſaid Goal-delivery of our Lord the King, of News- 
gate, holden by the Adjournment aforefaid, for the 
County aforeſaid, at Juſtice-Hall aforeſaid, the ſaid 
Friday the 13th of June, in the 31/ft Year afore- 
ſaid, before the aforeſaid Juſtices of our ſaid late 
Lord the King laſt named, came the ſaid Thomas 
4 bite 
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White otherwiſe Whitebread, Jobn Fenwick, Wil. 
liam Harcourt otherwiſe Harriſon, John Gaven, and 
Anthony Turner, under the Cuſtody of Sir Ri- 


| chard How, Knight, and Sir Fobn Chapman Knight, 


Sheriffof the County aforeſaid ; into whoſe Cuſtody, 
for the Cauſe aforeſaid, they were before that time 


committed ; being brought to the Bar there, 
in their proper Perſons ; who were committed to 


the aforeſaid Sheriff, &c. And immediately being 
ſeverally demanded concerning the Premiſes afore. 
faid, in the Indictment aforeſaid ſpecified, charg'd 
upon them as above, how they would thereof acquit 
themſelves; the ſaid Thomas White otherwiie 
Whitebread, John Fenwick, William Harcourt other- 
wiſe Harriſon, John Gaven, and Anthony Turner, 
did ſeverally ſay, that they were Nor thereof Guilin: 
And thereupon, for good and bad, did ſeverally 


put themſelves upon the Country, And thereupon, - 


upon the Indictment aforeſaid laſt recited, at the 
Seſſion of our Lord the King, at the Juſtice-Hall 
in the Old- Bailey, it was ſo far proceeded, that the 
Iſſue aforeſaid between our ſaid late Lord the King, 
and the ſaid Themas White otherwiſe NVitebread, 
John Fenwick, William Harcourt otherwiſe Harriſon, 
Jobn Gaven, and Anthony Turner, afterwards (to 
wit) the aforeſaid Friday, the 13th Day of June, in 


the 31ſt Year aforeſaid, at Juſtice-Hall aforeſaid, 


by a certain Jury of the Country in that behalf 
duly impanell'd, ſworn and charged, was tried; 
and that upon the Trial of the Iflue aforeſaid laſt 
mentioned, between our ſaid late Lord the King, 


and the ſaid Thomas White otherwiſe Whitebread, 


John Fenwick, William Harcourt otherwiſe Harriſon, 
Fon Gaven, and Anthony Turner, at London afore- 
ſaid, (to wit) at the Juſtice-Hall in the Old-Bailey 


aforeſaid, in the Pariſh of St. Sepulchre in the Ward 


of Faringdon without, London, aforeſaid, the ſaid 
Defendant, Titus Oates, was alſo a Witneſs produ- 
ced on behalf of our ſaid late Lord the King, upon 
the Trial aforeſaid, upon the Indictment laſt afore- 
ſaid : And he, the aforeſaid Tit#s Oates, then and 
there at the Seſſion laſt aforeſaid, at the Fu/tice-Hall 
aforeſaid, in the Court of the ſame Seſſion (to wit) 
at the Pariſh and Ward aforeſaid, was duly ſworn 
upon the Holy Goſpels of God, to ſpeak and teſtify 
the Truth, the whole Truth, and nothing but the 
Truth of, and in the Premiſes, in the Iſſue afore- 
ſaid laſt mentioned, ſo as aforeſaid joined between 
our ſaid late Lord the King, and the ſaid Thomas 


M bite otherwiſe I/hitebread, Fobn Fenwick, William 


Harcourt otherwiſe Harriſon, Fobu Gaven, and 
Anthony; Turner. And that the ſaid Titus Oates then 
and there, at the Seſſion aforeſaid laſt mentioned, in 


the Juſtice-Hall aforeſaid, in the Court of the ſame 


Seſſion, upon his Oath aforeſaid, upon the Indict- 
ment laſt aforeſaid, by his own proper Act and 
Conſent, of his moſt wicked Mind, falſely, volun- 
tarily, and corruptly did ſay, depoſe, ſwear, and 
give in Evidence to the Zurors of the Fury aforeſaid 
laſt mentioned, ſo as aforeſaid ſworn and impa- 
nelPd to try the Iſſue aforeſaid between our ſaid late 
Lord the King, and the ſaid Thomas White other- 
wiſe Whitebread, John Fenwick, William Harcourt 
otherwiſe Harriſon, Fohu Gaven, and Anthony 
Turner; That William Ireland (one William Ireland, 
then before convicted and executed for High-Trea- 
ſon againſt our late Lord the King, meaning) took 


his leave of him the ſaid Titus Oates and others, at 


the Chamber of the faid William Ireland, then being 
in Rufſel-ſtreet (a certain Street, called Ru ſſel:ſtrect, 
lying within the City of Veſiminſter, in the County 


of Midil:/ex, meaning) between the 8% and 1275 


Day of Auguſt, in the Year of our Lord 1678. 
Whereas, in truth and in deed, the ſaid Milliam 
Ireland did not take his Leave of the ſaid Titus 
Oales, or any other Perſons whatſoeyer, at the 
Chamber of the ſaid William Ireland, then being in 
Ruſſol.ſtreet aforeſaid, between the ſaid 8th and 12th 
Days of Auguſt, in the Year of our Lord 1678. 
And ſo the ſaid Titus Oates, upon the ſaid Friday 
the 13/h Day of June, in the 31/ Year aforeſaid, 
at the Seſſion laſt aforeſaid, at the Juſtice-Hall 
aforeſaid, in the Court of the ſame Seſſion, upon 
the Indictment laſt aforeſaid, ſo put in Iſſue, and 


tried as aforeſaid, between our ſaid late Lord the 


King, and the ſaid Thomas White otherwiſe M hite- 
bread, John Fenwick, William Harcourt otherwiſe 
Harriſon, Fohn Gaven, and Anthony Turner, b 
his own proper Act and Conſent, and of his mo 
wicked Mind, falſely, voluntarily, and corruptly, 
in manner and form aforeſaid, did commit volun- 
tary and corrupt Perjury, to the great Diſpleaſure 
of Almighty God, in manifeſt contempr of the Laws 
of this Kingdom of England, to the evil and perni- 
cious Example of all others in the like Caſe offend- 
ing, and againſt the Peace of our Sovereign 
Lord the King, his Crown and Dignity. Upan 
this Indictment he has been arraigned ; and there- 
unto hath pleaded, Not Guilty : And for his Trial, 
hath put himſelf upon the Country, and his Ma- 
jeſty's Attorney-General likewiſe 3 which Country 
you are. Your Charge is, to enquire, whether 
the Defendant, Titus Oates,-, be Guilty of the Per- 
Jury he ſtands indicted, or Not Guilty. If you find 
him Guilty, you are to ſay fo: If you find him Not 
Guilty, you are to ſay ſo, and no more: And hear 
your Evidence. ' 


L. C. J. Look ye, Mr. Attorney, _ 
my Lord Chief Juſtice Jones has ſent Eg 
to know, whether you have any thing i 
to do with him to-day, here? ; 
Mr. At. Gen. Not at all, that I Sir Robert 
know of. 0 Sawyer. 

L. C. J. Mr. Oates, do you intend to make uſe 
of my Lord Chief Juſtice Jones, or any of the 


Judges of the Common Pleas, as Witneſles ? 


Oates. Yeſterday, my Lord, I did call for them, 
to have made uſe of them, as Witneſſes. 

I. C. J. But have you any thing to ſay to them 
to-day ? 

Oates. I cannot tell, as yet. 


L. C. J. Then my Lord Chief Juſtice Jones muſt 


be told, that he does not know, whether he ſhall, 
or not. Go on, Sir Samuel Aſtry, 


Then Proclamation was made for Information, 
and Evidence was made in uſual manner. 


Mr. Phipps. May it pleaſe your Lordſhip, and 
you, Gentlemen of the Jury, this is an Indict- 
ment againſt Titus Oates, Clerk, for Perjury : And 
this Indictment ſets forth, that William Ireland, 
Thomas Pickering,” and Jobn Grove, in the 301th 
Year of the late King, were indicted of High- 
Treaſon, and tried at the Old- Bailey; and at that 
Trial, the Defendant, Titus Oates, was produced 
a Witneſs for the King ; and being ſworn to tell the 
Truth, the whole Truth, and nothing but the 
Truth, did falſely, voluntarily, and corruptly, 
depoſe, and ſwear, and give in. Evidence to the 
Jury that did try that Cauſe, that the faid Milliaui 
Irelaud was in Town (within the Cities of London 
and Meſtminſter, or the Places adjacent, meaning) 

3 | upon 
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upon the firſt or ſecond Day of Sentember, in the 
Year 1678. Whercas, 1n truth, the ſaid William 
Ireland was not in Town, nor within the Cities of 
London and Weſtminſter, or the Places adjacent, 
upon the firſt or ſecond Day of S-plember, in the 
Year 1678. And ſo the ſaid Titus Oates hath com- 
mitted wilful and corrupt Pejury. And the Indict- 
ment further ſets forth, that upon the 13 Day of 


June, in the 31ſt Year of the late King, Thomas 
bite otherwiſe I/hitebread, John Fenwick, 
William Harcourt otherwiſe Harriſon, Jobn Gaven, 
and Anthony Turner, were indicted and tried at the 
Old- Bailey for Treaſon, and at that Trial, the ſaid 
Titus O es was a Witneſs produced on the part of 
the King : And being ſworn to teſtify the Truth, 
the whole Truth, and nothing but the Truth, by 
his own Act and Conſent, of his own moſt wicked 
Mind, falſely, voluntarily and corruptly did depoſe, 
and ſwear, and give in Evidence to the Jury, that 
William Ireland (one William Ireland, before that 
time convicted and executed for High-Treaſon, 
meaning) did take his Leave of him the ſaid Titus 
Oates, at his the ſaid Milliam Ireland's Chamber, 
then being in Rnſſo!-/lrect, between the 87h and 
12th Day of Azgzjt, inthe Year of our Lord 1678. 
Whereas, in truth, the faid Milliam Ireland did not 
take his leave of him the ſaid Titus Oates, or of any 
other Perſons whatſoever, at his the ſaid William 
Trelan's Chamber, then being in Ruſſ-l-ſtreet afore- 
faid, between the ſaid 84% and 12th Day of Auguſt, 
in the Year of our Lord 1678. And fo the ſaid 
Titus Oates did then and there commit wilful and 
corrupt Perjury. And this is laid to be to the 
great Diſpleaſure of Almighty God, in contempt of 
the Laws of this Land, to the evil and pernicious 
Example of all others in the like Cafe offending, 
and againſt the King's Peace, Crown and Dignity. 
To this he has pleaded, Nez Guilty, If we prove 
it, we do not queſtion, but you will find him 
Guilty. 

Mr. At. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury; Mr. Oates ſtands in- 
dicted for having perjured himſelf: The Inſtances, 
Gentlemen, that we charge him with, are theſe: 
Firſt, what he ſwore at the Trial of Ireland ; and 
we ſay, that at that Trial he did ſwear [Ireland was 


'in Town the 1ſt or 2d of September, 1678. The 


ſecond Inſtance is, what he ſwore at the Trial of 
the five Jeſuits; and there we ſay, he did ſwear, 
that Ireland was in Town between the 8th and 12th 
of Auguſt, and that he took his leave of him here 
in Town at his Chamber in Ruſſel-ftreet ; and we do 
charge him by this Indictment, that he has forſworn 
himſelf in both Inſtances : And that Ireland, Gen- 
tlemen, was neither in Town between the 875 and 
12th of Auguſt, nor the 1/t or 2d of September. 
And we fhall make it out very evidently : For, 
Gentlemen, as to the Proof in this Caſe, our Caſe 
ſtands thus; we ſay, that the 3d of Auguſt, 1678, 
Ireland went into Hertfordſhire, to a Houſe of my 
Lord 4/o;*s, and from thence went into Stafford- 
ſhire. I will not ſtand to open the Particulars, 
where he wasevery Day ; but we ſhall give you an 
Account, in a Method very eaſy to be remembred 
and obſerved, where he was till the 14th of Septem- 
ber. But one remarkable Inſtance, Gentlemen, I 
deſire to take particular notice of; and that is the 
Time of Pancras-Fair, which is upon the 24 of 
ve ntember always, a known Day, and a known 


Place in that Country. Now we have among the 


reſt, many Witneſſes to prove, that Mr, Ireland 
was there that Day, and not in Town. And when 


* 


for Perjury. f : ut 


we have proved this, as we ſhall by a whole Cloud 
of Witneſſes, I believe, you Genil-men of this 
Jury, will no more doubt, that Mr. Oates is for- 
ſworn in theſe Particulars, than the Jury yeſterday 
did in that Particular; nor than, I beſicve, the 
whole Kingdom does by this time. 

Mr. Sol. Gen. My Lord, we fh-1] go to our Evi- 
dence; and firſt, we produce the R rds of the 
two Trials of Ireland, and the five Jc{uits, Swear 
Mr. Sw1/t. IA vich was done. 
Pray, Sir, put in the Records. Are tlioſe true 
Copies? | 

Mr. Swift, My Lord, I examined theſæ Records 
with the Originals, and they are true Copies. 

Mr. At. Gen. Mr. Out s, will you nave them 
read? Or to ſave the time of the Court, will you 
agree them ? | 

Oates. My Lord, I conſent to ſave the time of 
the Court; if they ſhall be made uſe of for Evi- 
dence for me. 

L. C. J. No doubt, they are Evidence for you 
as well as againſt you, when they are produced here. 

Mr. Sol. Gen. If Mr. Oates does admit the Re- 
cords, then ſhall we go on, and prove what he did 
ſwear at thoſe Trials; and for the firſt part of the 
time, which is between the 85% and 127% of Avgrf, 
we deſire that Mr. Thomas Harrio!, and Mr. Rains 
ford Waterhouſe may be ſworn, [I bicb was done, 

Mr. At. Gen. Mr. Harriot, pray do you remem- 
ber at the Trial of the five Jeſuits, was Mr. Oates 
produced and ſworn as a Witneſ; ? 

Mr. Harriot. Yes, he was, my Lord. 

Mr. At. Gen. Do you remember what Teſtimony 
he gave about /re/and's being in Town, and when it 
was, he ſaid, he was in Town? 

Mr. Harriot. My Lord, he did poſitively ſwear, 
that Mr. Ireland, the late Jeſuit, did take his leave 
of him the ſaid Oates and others, at the ſaid Ireland's 
Chamber in R#fſel-ftreet, betwixt the 84 and 12th 
of Arguſt, 1678. 

Mr. Scl. Cen. Were you of the Jury that tried 
the five Jeſuits, Mr. Harri? 

Mr. VJarriot. Yes, I was Foreman of that Jury. 

Mr. Sol. Gen, What fay you, Mr. Waterhouſe? 
Were you preſent at that Trial ? 

Mr. W/aterhouſe, Yes, I was of the Jury too. 

Mr. Sol. Gen, What did Oales ſwear at that Trial? 

Mr. Waterhouſe, He ſaid, that Mr. Ireland took 
his leave of him the 12½ of Auguſt. My Lord 
Chief Juſtice Scroggs then aſked him, are you ſure 
it was the 12/þ? And then he faid, he would not 
be poſitive it was the 127%, but between the 87h and 
12th it was, Jam poſitive upon my Oath. 

Mr. At. Gen. It is ſo in the Print too; but we 
will now go on. | 
I. C. J. But will the Defendant aſk theſe Wit- 
neſſes any Queſtions ? 

Oates. My Lord, if your Lordſhip pleaſe, I 
will aſk Mr. Harris! a Queſtion. 

J. C. J. Ay, do aſk him what you will. 

Oates, Mr. Ilarriot, did I ſwear, that he took 
his leave of me, or I took my leave of him? 

Mr. Harriot, You ſwore, that Ireland took his 
leave of you and others, between the 85 and 1275 
of Auguſt, 1678; between thoſe two Days, and in 
that Year. | 

Mr. Juſt. //;thins, It is a nice 
yours, Mr. Oates, upon my Word. | 

Oates, My Lord, I know what reaſon J have to 
aſk that Queſtion ; I am ſure in Perjury, che Court 
ought to keep up the Witneſies {trictly to what is 
laid in the Indictment. 


ueſtion, that of 
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L. C. J. Well, you have his Anſwer according 
to the Indictment. 

Oates, Pray, my Lord, be pleaſed to aſk Mr. 
Harriot this Queſtion, whether he took Notes of the 
Trial? | | 

Mr. Harriot. Yes, I did ſo, Sir. 

Oates, My Lord, I deſire to know of Mr. Harri, 
whether he has thoſe Notes by him? 

Mr. Harriot. No, Sir, I have them not here; 
but I have had them by me this four or five Years, 
or more. It was my manner in all the Trials, 


| wherein I was concerned as a Jury-man, to read the 


Trials ſtrictly over, when they were printed, eſpe- 
cially where I happened to have any Notes, that!] 


took at the Trial; and to compare the printed 
Trial with my Notes: and where I found any thing 


doubtful, I uſed to puta Query upon it. And this 
and many other things, I found to be in the printed 
Trial ſtrictly according to my Notes. 

Oates. My Lord, I deſire to know, what Trial 
he was Foreman at? 

Mr. Harriot. That of the five Feſuits, in une; 
the 13th of June, 1679. 

L. C. J. Have you any thing to aſk Mr. Water- 
Louſe ? 

Oates. Yes, my Lord, Pray, Sir, let me aſk 


you a Queſtion. 


Mr. Waterhouſe. Ay, if you pleaſe, Sir, 

Oates. Did you take Notes of that Trial you 
ſpeak of, Sir? 

Mr. Waterhouſe, No, I did not. 

Oates, How come you then to remember this, 
that I was ſo poſitive as to the time betwixt the 875 
and 12th of Auguſt ? | 

Mr. Waterboulſe. Becauſe I was one of the Jury; 
and becauſe my Lord Chief Juſtice made a ſtop, 
when you ſaid, twas the 12th of Auguſt, and bid 
you conſider : And you conſider'd, and conſider'd 
it; and did affirm poſitively, that it was between 
the 8th and 12th of Auguſt. 

L. C. F. He gives you a plain Reaſon for his 
Remembrance. 

Oates. My Lord, I have done with him. 

Mr. Sol. Gen. Then we deſire Mr. Foſter may be 


ſworn. [ Vhich was done. 


Mr. Foſter, Pray will you tell what you remember 
Mr. Oates ſwore at Mr. Ireland's Trial, about 
Treland's being in Town? 

Mr. Foſter. I was one of the Jury at the Trial of 
Mr. Ireland, Mr. Pickering, and Mr, Grove; and I 
did ſee Mr. Oates ſworn, as a Witneſs for the King, 
at that Trial; and ſo was Mr. Bedloe : And Bedloe 
there gave Evidence, that there was a Meeting at 
Harcour!'s Chamber; and Ireland, Grove, and 
Pickering were there : And that this was the latter 
End of Auguſt. Mr. Ireland did make his Defence, 
as much as he could, to prove, that he was not in 
Town from the Beginning of Auguſt, to the Mid- 


dle of September; and brought divers Witneſſes, 


But upon his denying to be here the latter End 
of Auguſt, Mr. Oates did come and ſwear : I am 
certain (ſays he) that the firſt or ſecond of September, 
be was in Town; for then 1 had of him Twenty 
Shillings. 

Oates. Was I poſitive, that he was here in Town 
the 1ſt or 2d of September? | 

Mr. Fiſter. You were poſitive, Sir, to the iſt or 
2d; I have it in my Notes in Writing. | 

L.C. 7. He tells you, it is in his Notes: And 
therefore he's ſure you ſaid ſo. 

Mr. At. Gen, In the printed Copy, if it be right, 
there is mention made of the Word Poſitive, 


Mr. John Byfield : Pray, ſwear him. 
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L. C. J. J think, that is in Auguſt, between the 
$th or 12th he was pgſitive. | 
Oates, Did I fay theſe Words, I was poſitive ? 


tor my own Information now. 

L. C. J. Well, aſk for what Reaſon you will, 
you have receiv'd an Anſwer to your Queſtion , 
and upon my Word he gives a notable Evidence: 
Says he, Bedloe had ſworn a treaſonable Practice 
by Ireland, in the latter end of Auguſt. Then 
Ireland comes, and makes his Defence: Says he, 
That cannot be; for I was out of Town at that time: 
T was not in London all Auguſt, nor the beginning of 
September, Then come you in, to ſupport the 
Teſtimony of Bedloe; and ſwear, that he was in 


Town the 1ft or 2d of September; for then he gave 


you twenty Shillings. And ſo you come to rivet 
the Matter that was ſwarn before by Bedloe. 
Oates. My Lord, what I ſwore was Truth. 
L. C. J. That is now to be tried. | 
Mr, At. Gen. We have another of the Jury here, 


[hich was done. 

Mr. Sol. Gen. Well, Sir, what did you hear 
Oates {wear at that Trial? 

Mr. Byfield, J heard the ſame that they have 
teſtified before. 

L. C. J. But you muſt tell us what that was. 

Mr. Sol. Gen. Were you a Jury-man at that 
Trial? 
Mr. Byfeld. Yes, J had a Summons to the Old- 
Bailey 

L. C. J. But what did Oates ſwear ? That's the 
Queſtion, | 

Mr. Byfield, Mr. Oates did poſitively aſſert, that 
Ireland was here in Town the 1ſt or 2d of September 3 
and to confirm it, he ſaid, he receiv'd of him 
twenty Shillings. 8 

Mr. At. Gen. Now, my Lord, we ſhall go to 
our Evidence to prove, that all this is abſolutely 
falſe: For Ireland went out of Town into Stafford- 
Hire, and did not return till after the gth of Septem- 
ber. And for this, we call Anne Ireland. 

Ibo was ſworn, 
Mr. Sol. Gen. Mrs. Ireland, pray where did you 


take your leave of your Brother Mr. Ireland, Who 


was executed in Summer 1678, and when? 

Mrs. A. Ireland. I took my leave of him the be- 
ginning of Auguſt, 

Mr. Sol. Gen. What Day in Auguſt, do you re- 
member? 

Mrs. A. Ireland. The 3d of Auguſt. 

Mr. Sol. Gen. Where was it? 

Mrs. A. Ireland. In my own Lodging. 

L. C. J. Where was your Lodging? 

Mrs. A. Ireland. In Ruſſzl-ſtreet, Covent-Garden. 

E. C. J. Now tell us again the time when it 
was; | 

Mrs, A. Ireland. It was on Saturday Morning, as 
I remember, the 3d of Auguſt, the Saturday after 
St. Ignalius's Day, 

L. C. J. How come you to remember ſo parti- 
cularly, that it was then? 
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Mrs. A. Ireland. Becauſe upon St. Ignatius's Day, 

we were invited to Mr. Gifford's at Hammerſmith z 

my Brother, my Mother, and I, were invited to 

ſtay all Night: But my Brother refuſed to ſtay, 
calle ——— : 

"= C. F. Which Brother ? What was his Name? 

Mrs. A. Ireland. William Ireland. 

L. C. J. Did they ſtay there? 

Mrs. A. Ireland. No, ws Lord, my Brother came 
home on foot, but we ſtaid all Night. 

Mr. At. Gen. Here is an Almanack of that Year : 
And the 3d of Auguſt was on a Saturday. 

Mrs. A. Ireland. He ſaid he could not ſtay, be- 
cauſe he was to go into the Country upon Satur- 
dav. I aſk'd him, Why he would ſet out on Satur- 
day? And ſays he, Pl! go to Standen; there { ſhall 
meet with my Lord Aſton, and his Family; and 
have an Opportunity 10 go with him into Stafford- 
ſhire. 

L. C. J. She ſays, he went out of Town on Sa- 
turday after St. 1gnatins's Day; which was Satur- 
day the 3d of Augy/t. But there being a Diſcourſe 
between her and her Brother, why he ſhould make 
choice ofa Saturday ; which ſhe thought, it ſeems, 
was an inconvenient Day to take a Journey on: 
And upon that, her Brother made anſwer again, 
That that Night he would only go to Standen, to 
my Lord Aſton's Houſe, where he ſhould meet 


with Company to go along with him into Stafford- 


ire. | 
q Mr. At. Gen. What Day of the Week was St. 
Tenatius's Day? 

Mrs. A. Ireland. St. Ignatius's Day was on a Wed- 
neſday. 

L. C. F What Day of the Month is St. Ignatius's 


Day? | 


Mrs. A. Ireland. It is either the laſt Day of July, 
or the iſt of Auguſt. 

L. C. J. Loa on your Almanack, if you have 
any one of that Year, Mr. Attorney. 

Mr. At. Gen. We have no ſuch Saint in our 
Almanack. 

Mrs. A. Ireland. It was, as near as I can remem- 
ber, the 3d of Auguſt, that he went out of Town. 

Mr. Sol. Gen. The zd of Auguſt, at that time, 
was on a Saturday. 

Lord Petre. St. Ignatius's Day is always the laſt 
Day of July, my Lord. | 

Mr. At. Gen. In this Almanack, another Saint 
has juſtled him out; and that is Biſhop German. 

L. C. J. And in my Almanack, a third has juſt- 
led them both out: but my Lord Petre ſays, it is 
always the laſt of July; and that was on a Wed- 
neſday that Year. 

; Mrs. A. Ireland. I remember it was on a Wedneſ- 

ay. 
1 C. J. And you are ſure he went out of Town 
the Saturday after? 

Mrs. A. Ireland. Yes, I am ſure he went out of 
Town then; for I aſked him, why he would go on 
a Saturday? And he told me, he would go but to 


Standen that Night. 


Mr. Sol. Gen. And that does hold, according to 
the Computation, to be the 3d of Auguſt. | 

Oates. My Lord, ſhe is not poſitive in this, that 
he went out of Town the 3d of Auguſt. 

Mr. At. Gen. Yes, but ſhe is; for ſhe fays, that 
ſhe was the Jedneſday before (which was St. Igna- 
tius's Day) with him a little way out of Town. 

L.C. 7. And that it was Salurday after he went 


cut of Town; and ſhe gives the Reaſon, that ſhe 


entered into a Diſcourſe with him, why he would go 
Vor.IV. | 
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on Saturday ? And he made that Anſwer which 
you hear, | 

Mr. Juſt. Jithins. Mr. Oates knows what Day 
St. Ignatius's Day is upon, I preſume, 

Oates. It is the laſt Day of July, I think. | 

Mr. Sol. Gen. In our Proceiogs Almanacks, it 
ſeems, we give another Biſhop place. 

— A. Gen. Mrs. Ireland, when did you ſee him 
agam E 

Mrs. A. Ireland. Juſt a Fortnight before Michael- 
mas, and not before. 

L. C. J. You were his near Relation, I ſuppoſe? 

Mrs. A. Ireland. Yes, my Lord, I was his Siſter. 

L. C. J. Pray, when he came to Town again, 
where did he lodge? | | 

Mrs. A. Ireland. He uſed to lodge at the ſame 
place where we did always; and in the mean time, 
while he was abſent, my Mother lent one Mrs. Ea- 
gleſton his Lodging. 
I. C. J. Is that Perſon, you lent his Chamber to 
in his Abſence, here? 

Mrs. A. Ireland. No, my Lord. 

L. C. J. When did ſhe enter upon his Lodging ? 

Mrs. A. Ireland. Truly, m Link 1a 5 
her Maid fel! ſick, and fo le came down a pair 
of Stairs lower into his Lodging. It was in a hor 
time after he went out of Town, my Lord, as I re- 
member. 

L. C. J. When did he come to Town again, do 
you ſay? 

Mrs. A. Ireland. He came to Town again a Fort- 
night before Michaclmas; it was that Day Fort- 
night before Michadlmas; that Mic baclmas- day fell 
0 | 
1 L. -> J. Have you any Queſtions to aſk her, Mr, 

ales 

Oates. My Lord, I deſire to know, why ſhe did 
not give this Evidence before? Or whether ever 
ſhe did give this Evidence at any of the Trials? 

Mrs. A. Ireland. Yes, I was at my Brother's Tri- 
al ; and there I gave the ſame Evidence. 

Oates. Were you there at the Trial of the five fe- 
ſuits? And did you give tie ſame Evidence then? 

Mrs. A. Ireland. No, I was not call'd. 

L. C. J. But were you there? 

Mrs. A. Ireland. I was in the Court at the fame 
time, but was not examin'd, 

Oates. What Year is it you ſpeak of, that he went 
out of Town the 3d of Auguſt ? 

Mrs. A. Ireland. The Year 78. 

Oates. I defire, my Lord, to aſk this Gentlewo- 
man, what Religion ſhe is of ? 

3 A. Ireland. IJ am a Roman Catholick; 

Oates. I deſire to know, whether her Name be 
Ireland or Ironmonger ® © 

Mrs. A. Ireland. My right Name is I er; 
but becauſe of his Profeſſion, he went by the Name 
of Ireland ; and for his ſake we go by that Name 


£00. 
Oates. By what Name did you give Evidence at 


Treland's Trial? 
Mrs. A. Ireland. By that Name of Ireland. 

C. J. Why, Mr. Oates, that is a good Name 
enough to be call'd by; you — remember, you 
were called Titus Ambroſius, and Sampſon Lucy, at 
St. Omers. 

Mr. At. Gen. Sweat Mrs. Eleanor Ireland. 
FW hich was done. 
Mr, At. Gen. When did your Son go out of 
Town ? 


Mrs. EI. Ireland. The 3d of Auguſt. 
L * Mr. 
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Mr. Sol. Gen. Are you ſure it was the 3d of Au- 
1ſt? 
. +8 El. Ireland. Yes, J am ſure it was. 

Mr. Sol. Gen. What Year was it ? 

Mrs. El. Ireland. My Memory is not good e- 
nough for that ; Icannot tell what Year, my Daugh- 
ter Can. 

Mr. Sol. Gen, Was it the ſame Year he was tried 
afterwards ? | | 

Mrs. El. Ireland. Yes, it was the ſame Summer; 
at Michaelmas after he was taken up. 

Mr. Sol. Gen. What time did he return again out 
of the Country ? 

Mrs. El. Ireland. The 14th of September after. 

Oates. My Lord, I would aſk her, Whether or 
no ſhe gave this Evidence at her Son's Trial? 

Mrs. El. Ireland. Yes, I was a Witneſs there; 
but they would not permit me to ſpeak half 
ſo much; they would hardly let me ſpeak at 
all. 
Oates. I defire to know, whether ſhe was an Evi- 
dence at the five Jeſuits Trials? | 

Mrs. El. Ireland. No, I was not there then. 

Mr. At. Gen. Pray ſwear Mrs. Duddle, and Mrs. 
Quins, | [hich was done. 

Mr. Sol. Gen. Come, Mrs. Duddle, do you re- 
member when Mr. Ireland went out of Town, in 
the Year 78 ? 

Mrs. Duddle. To the beſt of my Remembrance, 
it was the 3d of Auguſt. 

Mr. Sol. Gen. Why do you think it was the 3d 
of Auguſt? | 
Mrs. Dudale. He went for a Recreation out of 
Town three Days before, which was upon an Ho- 
liday, St. Ignatius's Day; and he went out of Town 
one Night then, and he came and ſtaid but two 
—_ after; and went out of Town upon the Sa- 
turaay. : 
L.. J. Did he ſtay out of Town one Night? 

Mrs. Duddle. Yes, he ſtaid out of Town all 
Night. 

L. C. J. Are you ſure he ſtaid all Night? 

Mrs. Duddle. I am ſure he ſtaid but one Night. 

L. C. J. But what ſay you to that, Mr. Attor- 
ney ? this Witneſs contradicts the other. 

Mr. Juſt. /ithins. Ay, plainly. 

Mrs. Duddle. Mrs. Ireland, and Mrs. Anne Ire- 
land, and he went out upon a Recreation out of 
Town, it being Holiday ; and I remember well, 
that was ofa Wedneſday : And that Saturday he went 
away, and never came again till a Fortnight before 
Michaelmas. | 

L. C. J. But mind my Queſtion, Woman. 

Mrs. Duddle. Yes, my Lord. 

I. C. J. Did he come home that Night he went 
on the Recreation? | 

Mrs. Duddle. I do not know. | 
L. C. J. But juſt now, you ſwore he ſtaid out all 
Night. | 

Mrs. Duddle. No, my Lord. 

L. C. J. Yes, but you did though; prithee mind 
what thou art about. 

Mrs. Duddle. J do not ſay he, but I am ſure his 
Siſter and the Company ſtaid out that Night. I re- 


member very well, he went the third Day after, 


which was Saturday. And Mr. Fenniſon came to aſk 
for him three Weeks after : and there was a Perſon 
of Quality with him in the Coach ; I think it was 
Sir Miles Wharton, And he aſking for him, they 
gave him an account, that they had not heard from 
him ſince he went; which was then three Weeks 
after he was gone, And I remember well, he did 
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not come to Town again till a Fortnight before Mi- 


chaelmas. 

L. C. J. How can you tell that? 

Mrs. Duddle. My Lord, I can tell it very well: 
For I was almoſt every Night in the Room where 
he uſed to lie; and there lay a Gentlewoman there, 
that I knew. | 

L. C. J. What was her Name? 

Mrs. Duddle. Mrs. Eagleſton. 

L. C. J. How come ſhe to lie there? 


Mrs. Duddle. Her Maid fell ſick, and ſhe chang'd 


her own Chamber, and lay there all the time he was 


out of Town. 


Oates. My Lord, is this good Evidence? 
L. C. F. Ay, why not? 


Oates. My Lord, I think ſhe contradicts the o- | 


ther Witneſs : For ſhe ſays he lay out two Nights. 

L. C. J. No, there you are miſtaken too. But 
I tell you what I did obſerve before. Mrs. Anne 
Ireland ſwore, that they did ſtay all night; but 
Mr. Ireland refuſed to ſtay there, but would go 
home, becauſe he was to go his Journey on Satyr- 
day. Then this Woman comes; and ſhe ſaid at 
firſt, that he went out of Town on the Y/eane/day, 
and ſtaid out all Night, and lay at home but two 
Nights, and then went away. But now when I put 
her in mind to take care what ſhe ſaid, ſhe ſwears, 


ſhe is ſure the Siſter lay out, but ſhe is not ſure of 


Ireland's lying out. But ſhe is poſitive he went a- 
way on Saturday the 3d of Auguſt, and return'd 
not till a Fortnight before Michaclmas. 

Oates. My Lord, I humbly conceive, ſhe having 
once ſworn falſe—— = 

L. C. J. Ay, but ſhe immediately recollected 
her ſelf. | 

Oates. By what Token does ſhe remember it to 
be the 3d of Auguſt ? | 


L. C. J. She faid before, it was the Saturday af- 


ter St. Ignatius's Day, which was on a Wedneſday, 
the laſt Day of July; and he went then out cf 
Town. She call'd it by the Name of Recreation. 

Oates. Was it the Saturday after St. Ignatius's 
Day? 

Mrs. Duddle. Yes, it was: And I had not re- 
member*d it, but that it was upon that Holiday. 
* ap This isa Roman Catholick, I ſuppoſe, my 

L. C. 7. I cannot tell. What Religion are you of? 

Mrs. Duddle. Jam a Roman Catholick, my Lord. 
Mr. Jenniſon knows what I ſay to be true. 

Oates. Were you a Witneſs in any of the Trials 
at the Old- Bailey? 

— rs. Duddle. J was in the Court, but was not 
call'd. | 

Mr. Sol. Gen. What ſay you, Mrs. Quino? When 
did Mr. Ireland go out of Town? 

Mrs. Quino. I muſt ſay the ſame; it was the 3d 
Day of Augu/?, on a Saturday. 

L. C. J. How do you know that it was on a $4- 
turday the 3d of Augy/t ? 

Mrs. Quino. By the ſame Reaſon that ſhe ſpeaks. 
I mark'd that other Day he went out of Town 


and he came again, and his Mother ſtaid there that 


Night: And he went on Saturday Morning out of 
Town, I know it very well; for my Husband was 
his Taylor, and he had ſomewhat to alter in his 
8 z and I brought it immediately after it was 
one, 
L. C. J. Are you ſure he went out of Town that 
Day ? 
Mrs. Qvino. He went out of the Houſe, and as 
I take it, went out of Town ? 
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L. C. J. Did he fay, he was to go out of Town? Lord Aton. To name particular Days, I cannot; 


Mrs. 24ino. He had his Boots on; and took 


Horſe at the Bull- Inn in Drury-lane. 


L. C. J. How do you know it? | 

Mrs, Quino. Becauſe his Servant that was there 
has teſtified it. 

Mr. At. Gen. Now ſwear my Lord Aſton. I hich 
was done.] We'll bring Lreland now upon the 3d 
of Auguſt at Night, to my Lord Aſton's Houle at 
Standen. 

Mr. Sol. Gen. Pray will your Lordſhip give my 
Lord and the Jury an account, when Mr. Ireland 
came to your Houſe, and how far he travelled 
with you afterwards ? | 

Lord Aſton. My Lord, being in Town, I-was 
ſpoke to, and deſired, that Mr. Ireland might have 
the Opportunity of going in my Company down 
into Staffordſhire; which I conſented to. I went 
out of Town, as I remember, the latter end of 


July 1678, and this fame Mr. Ireland came to me 


at ny Houſe in Hertfordſbire at Standen, upon the 
3d of Auguſt at Night. | 
L. C. J. What Day of the Week was that, my 
Lord? 
Lord Afton. As I remember, it was Saturday, 
and in the Evening, 


L. C. J. How long did he ſtay with your Lord- 


ſhip? 

Las Aſton. My Lord, I ſtaid till Monday at 
Standen; and upon Monday he went in my Com- 
pany to Sr. Albans, which was the th of Auguſt. 

r. At, Gen. Whither then did you go, my 
Lord? 

Lord Afton, There I met with my Brother and 
Siſter Southcoat. 

L. C. J. Sir John Southcoat you mean, my Lord, 

Lord Alon. Yes, my Lord, And thence, in 
four Days, we went to my Houſe at Tixhall, 

L. C. J. Did Mr. Ireland travel with you all the 


rd Afton. I cannot charge my Memory, my 
Lord, that he did, ſo as particularly to ſwrar it: 
But there he came into my Company ſometimes at 
Tixgal; but I cannot tell the particular Days: 
Nor could I ſpeak poſitively to thoſe things that I 
have ſpoke to now, but that I find in my Note- 
Book, that at that time he did come to my Houſe 
at Standen, and did go with me to St, Albans. 

Mr. At. Gen. Pray, my Lord, did he go that 
Journey to 7:xhall along with you? 

Lord Alton. I cannot ſay poſitively that, Mr. 
Attorney; but I have a general Notion that he did. 
Nor could I teſtify this ſo poſitivcly, I ſay, but 
by Notes that I have of things at that time: Where 
I have ap 4 writ down theſe things concerning Mr. 

t he came the 3d of Auguſt to my 
Houſe at Standen: That on Monday we went to- 
gether to St. Albans; and there met us Sir Jobn 
Southcoat, and my Siſter his Wife; and thence I 
went to Tixhall ; and there I arriv'd the 8th of 
Auguſt, which was Thurſday. 
C. J. My Lord, I aſk you this Queſtion; 
bay ſay, you have a general Apprehenſion, that 
e did go with you to Tixhall: Pray, did he come 
with you to Standen for that purpoſe, to go with 
you to Tixhall ? 

Lord Aſton. I had no buſineſs with him at all; 
but he deſired the opportunity to go down in my 
Company into Staffordſhire. 

L. C. J. Pray, my Lord, do you remember 
yu 1 him within four or five Days after at Tix- 

a 
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on that I ſaw him ſeveral Days at Tixball, J am 
ure, p | 

Oates: My Lord, you ſay that Sir John So:thcoat 
went with you to Tixball. I 7 

Lord Ajton. Yes, he did fo. 2 

Oates. My Lord, I would aſk this Nobleman, 
whether he was at the Trial of the five Jcſuits ? 
or the Trial of Ireland ? 

Lord Aton. No, my Lord, I was not. | 

Oates. Then I would aſk my Lord, if he ſaw Mr. 
Ireland executed? 

Lord Afton. No, I did not. | | 

Oates. Then I would aſk him this Queſtion 


whether the Ireland that was executed be the ſame 


Ireland he ſpeaks of? | 

Lord Aſton. Amongſt thoſe that knew him well, 
I have beentold it was the ſame. 

. Oates. That is but Hear- ſay, my Lord; he does 
not ſpeak of his own Knowledge. 

L. C. J. For that matter, I ſuppoſe, you'll pro- 
duce ſome other Ireland, Mr. Oates, if it was not 
the ſame. | | 

Mr. At. Gen. Was it this Mrs. Ireland's Brother, 
that was here a Witneſs now? 

Lord Aston. He was ſo reputed, and fo looked 
upon. | : 

L. C. J. That is all one. If any body ſhould 
aſk me, if you were the ſame Mr. Oates that was at 
St. Omers ; I ſhould ſay, I heard ſo; and it would 
be _ * Evidence, unleſs ſome one elſe were 
produc'd, | 

Oates. My Lord, I ſubmit; I will be directed by 
the Court in any thing that is fair, and not injurious 
to my Defence. _ * 

L. C. J. We will not direct you in any thing 


that's foul, but pray keep to thoſe Queſtions that 


are pertinent. RE, 

Oates. Are you ſure Ireland went the whole Jour- 
ney with you, my Lord? 

Lord Afton. I did anſwer that; I have but a 
general Notion of it, he came to me for that purpoſe. 

Oates. Then my Lord is not poſitive he went 
with him into Staffordſhire. 

L. C. J. No, he is not ; but I would aſk you 
this Queſtion. My Lord Aton, do you believe he 
went with you to Tixball ? 

Lord Afton. I make no doubt of it, I would 
pawn all I have in the World upon it; _ I can- 
not ſwear it, becauſe I haye it not in my Notes, as 
I have thoſe two other Days. 

Mr. Juſt. Vitbins. Do you like him the worſe, 
becauſe he is cautious, Mr, Oates ? 

Oates. No, Sir, I do not. But pray, my Lord, 
aſk him, becauſe it is a Queſtion here about a 
point of Time z whether he remembers, that within 
eight or ten Days, he ſaw Ireland at Tixball ? 

Lord Afton. I cannot ſay any thing as to that. 

Mr. At. Gen. Swear Sir Edward Southcoat. 

L. C. J. I thought you had called him Sir Fobx 
Southcoat. 

Mr. At. Gen. Sir Jobn is ſick, and cannot be 


here, 
Oates. I ſuppoſe my Lord Aſton is a Roman Ca- 
tholick ? 

I. C. J. Ay, that all the World knows very 
well: but I tell you what, Mr. Oates, I obſerve, 
he is not ſo eaſy in giving his Oath ; nay, he is 
wonderful cautious in ſwearing : I ſpeak it for his 
Commendation, not as his Fault, he is not very 


forward at ſwearing. 
L 2 Mt. 
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Mr. Juſt. Withins. Well, what do you aſk this 
Gentleman, Mr. Attorney ? 
Mr. At. Gen. We deſire Sir Edward Southcoat 


would give an account, whether he met Mr. Ireland 


at my Lord Aſton's? And when? 

Sir Edw. Southcoat. I was with my Lord Aſton in 
his Company. 

L. C. 7. When was that, Sir? 


1 Sir Edv. Southcoat. The 4th of Auguſt I ſaw Mr. 


Ireland at my Lord Aſton's. 
L. C. J. Was it the ſame Ireland, that was at- 


terwards tried and executed? 


Sir Ed. Southcoat. It was the ſame Ireland that 
was commonly reported; 1 did not fee him exc- 
cuted. | 


Mr. At. Gen. Was it the ſame that was reputed 


ro be this old Gentlewoman's Son ? 
Sir Eq. Southcoat. Yes, it was. 
L. C. J. Pray, Sir, go on with your Evidence. 
Sir Ed. Southcoat. Upon Monday we began our 
Journey to Tixhail, and went that Night to Si. 
Albans, where we met my Father and Mother, and 
thence we continued on our Journey the next Day. 
L. C. J. Was he with you there that Day you 
went to St. Albans ? . | 
Sir Edw. Southcoat, He was with us, I remember 
very particularly, It was hot Weather, and my 
Lord Aſton invited him into the Coach; for before 
he was riding by the Coach - ſide, and there I re- 
member a particular Diſcourſe that he and my Lord 


Aſton had; from thence we went on to Northampton, 


and came there Tuæſday Night. 
I. C. J. Was Ireland with you there? 
Sir Edw. Southcoat. Ireland was with us there. 


Oates. My Lord, I did not well oblerve what 
this Gentleman ſaid, 


L. C. J. Pray mind your Buſineſs your ſelf, he 


Tpeaks plain enough; go on, Sir. 
Sir Edw. Soutbcoat. Mr. Ireland was with us, I 


ſay my Lord, all the Journey; and I do remem- 
ber it particularly by a pretty Horſe Mr. Ireland 


rode upon ; and I had a Diſpute with my Couſin, 
who ſhould buy him : I took particular notice every 


— of him, as he rode by the Coach, and conver- 
ſe 


ſay, from Sr. Albans to Northampton on the Tueſday; 


from Noribampton we went to Coventry on the 
Wedneſday, and from thence to my Lord Aſton's, at 
 Tixhall, on the Thurſday. | 


IL. C. J. Come, let us go by degrees. Was Mr. 
Ireland with you, when you went from my Lord 
Aſton's at Stauden to St, Albans ? 


Sir Edw. Southcoat. Yes, he was. 
L. C. J. You ſay it was a het Day, when you ſet 


out; and my Lord Aſton did invite him into the 


Coach. 
Sir Edw. Southcoat. Yes, my Lord, he came 
into the Coach on Monday, which was the firſt 
Day we ſet out; and came that Night to &.. 
Albans. 
L. C. J. You lay there that Night? 
Sir Edw. Southcoat. Yes, my Lord. 
L. C. J. Where did you lie there? 
1 1 E dw. Southcoat. At the great Inn, at the 
all, | 
L. C. J. Ay, that is the great Inn. 


Sir Ede. Southcoat. The next Night, my Lord, 
we came to Northampton. 


L. C. J. Where did you lie there? 
Sir Edw. Southcoat. We lay at the Sign of the 
George; it was Sir William Farmer's Houſe, but 


made uſe of for an Inn, becauſe the Town was 
burnt down, 


with him every Night in the Inn. We went, I 1 


L. C. J. Was Mr. Ireland with you all that 
day? 

Sir Edw. Southeoat. He rode with us all the 
da 


. C. J. And you took notice of it, becauſe of 
his Horſe, you ſay? 

Sir Edw. Southcoat. Yes, he had a very pretty 
Horſe, my Lord; and my Brother bought the 
Horſe of him, after we came back again, 

L. C. J. Whither went ye the next day? 

Sir Edev. Southcoat. The next Night we lay at 
the Bull in Coventry, and from thence on Thurſ- 
day, we arrived at my Lord Aſton's at Tixhall, 

Mr. At. Gen. My Lord, the Jury deſires to know 
what he ſays? For they have not heard it. 

L. C. J. He ſays, Mr. Ireland went with my 
Lord Afon in the Coach, it being a hot Day, on 
Monday the 5th of Auguſt, from Sanden, my Lord 
Aſton's Houſe in Herifordſbire, to St. Albans, and lay 
there at the Bull Inn that Night; that he went 
the next day, which was Taeſday, the 6th of Au- 
guſt, with them to Nerthampton, That he rode 
upon a pretty Horſe, which makes him remember 
it particularly; and that there was a Diſpute on 
the Road, who ſhould buy him; and when they 
came back, his Brother bought him. He ſays, 
they lay on Twe/day Night at Northampton, at the 


George, which was a Gentleman's Houſe, which 


was turned into an Inn, becauſe of the Fire : That 
he went with them the next day to Coventry, which 
was Wedneſday the 7th of Auguſt, and lay with them 
that Night at the Bull in Coventry; and the next 
day, which was Thurſday the 8th, they came, and 
Ireland with them, to my Lord Aſton's Houſe at 
Tixball in Staffordſhire. | 

Mr. At. Gen. Pray Sir Edward Southcoat, how 
long did he ſtay with you at Tixhall, at my Lord 


Aſton's? 


Sir Eden. Souihcoat. He ſtaid with us there 
till the Tueſday after; and then we began our 
Journey from my Lord Aſton's Houſe in Tixhall 
into Wales, to St. Winifred's Well. | 

L. C. J. That is Holy-Well, you mean. 

Sir Ed. Southcoat, Yes, my Lord. 

L. C. J. You ſay he ſtaid all Friday, Saturday, 
Sunday, Monday, and till Tue/day after you came 
to my Lord Aſton's at Tixhall 2 

Sir Edw, Southcoat. Yes, my Lord, he did ſo. 

Mr. At. Gen, So then, my Lord, we are gotten 
to Tueſday the 13th of Auguſt, which is paſt the 
time of the Perjury, that 1s laid ſecond in the In- 
dictment ; but in point of Time, is the firſt tha 
happened, for he ſwore that Treland took his leave 
of them, and others here in Town, between the 
80 and 12th of Auguſt ? | | 

Mr. Sol. Gen. Where did you go on Tueſday, Sir? 

Sir Edw,Southcoat. Towards Wales. 
ry Jones. Was he at Tixhall the 12th of Au- 
guſt : | | 

L. C. J. He ſays, he was till Tueſday the 13h. 
Pray let us not have the fame Queſtions repeated 
over and over again. | | 

Mr. Sol. Gen. Where did you go on Tueſday 
Night ? | 

Sir Edw, Southcoat. We went to Nantwich, and 
lay at the Holy Lamb there. 

L. C. 7. Where were you the next Night? 

Sis Edw. Southcoat, The next day we reached 
to St, Winifred's Well, 

I. C. J. Where did you lie there? 

Sir Edw, Southcoat. At the Star, which is the 
great Inn there. | 


L. C. J. Iris fo. HE Mr. 
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Mr. At. Gen. Was Mr. Ireland there with you? 

Sir Edw. Scuthcoat. Yes, he was. 

Mr. At. Gen. Whithe did ye go then ? 

Sir Edw. Southcoat. We ſtaid not but one Day 
at Holy-Well ; for we arrived there pretty late at 
Night, and all the Morning we ſpent there, and 
went away in the Afternoon, and came that Even- 
ing to Cheſter, and lay there only one Night, and 
came the next Day to Tixhall again. 

Mr. At. Cen. Which was Friday the 1615 of 
Auguſt. 

Mr. Sol. Gen. Pray, my Lord, be pleaſed to aſk 
him, whether this Gentleman, Mr. Ireland, was 
with them all the while, in this Journey to Holy- 
Well? 

Sir Edw. Southcoat. Every Day particularly ; I 
remember it very perfectly. 

Mr. At. Gen. After he came to Tixball again, how 
long did he tarry there? | 
Sir Edw. Southcoat. That I cannot ſo well ſay. I 
do remember truly, but he was afterwards at my 
Lord Aſton's at Tixball, T remember ſome ſcam- 
bling Days ; but I cannot fix upon only two. 

L. C. J. Which are they? | 

Sir Edw. Southcoat. I cannot tell what Day of 
the Month it was, or what Day of the Week; 
but one Day that I remember him there, was Mr. 
Chetwind's Race with Sir Henry Gogh; and one 
other Day. | 12 | 

L. C. J. When was that Horſe-Race*? 

Sir Edw. Southcoat. My Lord, I cannot tell what 
Day of the Month it was. 

Mr. Ai. Gen. When was the other time you ſpeak 
of ? | 

Sir Edv. Southcoat. I remember him there one 
Thurſday upon the Bowlirg-green at Tixhall, where 
there was a particular Company, 

Mr. Sol. Gen. My Lord, we deſire to know, 
when his Brother did buy the Horſe of Mr. Ireland. 

Sir Edw, Southcoat. When we came back; 
for he came home with us from my Lord Aftor's, 
and we began our Journey, the 9th or 10th of Sep- 
tember, from Tixhall to Kingſton ; and when we 
arriv d at my Father's Houſe, my Brother bought 


the Horſe of him, 


L.C. F. Did you come home back again with 
Mr. Ireland, do you fay ? | 

Sir Edw, Southcoat, Yes, my Lord, we did. 

L. C. J. When did you ſet out from Tixhall ? 

Sir Edw. Southcoat. The ninth of September, my 


Lord, I think it was; I am ſure, it was upon a 


Monday, the 9th or 10th. 

L. C. F. When did you come home? 

Sir Edw, Southcoat, We were four Days on our 
Journey. Ig 

L. C. J. And did you come ſtraight to London? 

Sir Edw. Southcoat. No, we went to my Father's 
Houſe in Surrey. - 

L. C. J. Which way did you come? 

Sir Edw. Southcoat, The firſt Night we came to 
the Bull in Coventry; and from thence, the next 
Night, we went to the Altar Stone at Banbury ; and 
from Banbury, we came the third Day to Agmor- 
diſoman (L think, it is called) a little Town in Buc- 
kingbamſbire: And from thence the fourth Day, to 
my Father's Houſe, by Kingſton in Surrey. 

Mr. At. Gen. And then Ireland ſold his Brother 
his Horſe. 

L. C. J. How long was he at your Father's 
Houſe in Surrey, Sir Edward ? 

Sir Edw. Southcoat. My Lord, we came on the 
Thurſday ; and as I take it, he went on the Satur- 


for Perjury. To 


day to London, My Brother after he had bought 
his Horſe, lent him the Horſe to Town ; and ſent 
a Man with him, to bring it back again. 

Mr. At. Gen. That Saturday, my Lord, makes 
it come juſt to the Fourteenth of September; and 
is the very — ortnight before Michaelmas-day. 

Oates. My Lord, I deſire to aſk this Gentleman, 
whether he ſaw Ireland all Auguſt, and till the 
Fourteenth of September in Staffordſhire, and elſe- 
where? And, how long in Staffordſbire? 

Sir Edw. Sourhcoat. I cannot fay, as to any par- 
ticular Days of the Months, after our coming from 
Holy-Wel!, till our coming from Tixball to Landon. 

L. C. J. Marry, if he did, he would contradict 
what he had ſaid before: For from the time of 
coming from Holy-We1!, to the time of coming back 
to London, he could tell but of two Days, and 
thoſe uncertain : For he remembers not by the 
Times, but by other particular Circumſtances, 

Oates. Pray, my Lord, be pleaſed to aſk him 
this Queſtion, When was the firſt Day he ſaw him 
in September! | 

Sir Edw. Southcoat. Truly, my Lord, Iremem- 
ber not any Day before we began our Journey 
home ? 

Mr. At. Gen. But, my Lord, this is his Teſti- 
mony : He was in his Company till the ſixteenth 
of Auguſt. It is true, there were other times that 
he ſaw him at Tixball; but he cannot particularly 
ſpeak unto them : But by and by, we ſhall go on 
to every Day, and prove particularly where he 
was. | - 

Oates. My Lord, I defire to know, Was Sir 
Edew. ys at the Trial of Ireland a Witneſs, 
or no | 

Sir Edw. Southcoat. No, I was not, my Lord. 

Oates, Were you at Whitebread's Trial, Sir? 
Sir Edw, Southcoat, Yes, I was, and gave the 
ſame Evidence I give now, 

Mr, Sol, Gen, Then ſwear Mr, John Southcoat, 

[/Ybich was dong. 

Mr. At. Gen, This is Sir Edward Southcoat's 
Brother, my Lord. 

L. C. J. Wat, he that bought the Horſe ? 

Mr. Jobn Southcoat, Yes, my Lord, I bought 
the Horſe of Mr, Ireland. 

L. C. J. Well, what do you aſk him? 

Mr. At. Gen. Pray, Sir, When did you meet 
Mr. Ireland m Auguſt 1678? And where ? 

Mr. Jobn Southcoat, My Lord, I met with Mr. 
Ireland, upon Monday the Fifth of Auguſt, at the 
Bull-Inn in St. Albans, with EI Aſton : I came 
thicher that day with my Father and Mother. 
And the next day we went to Northampton; and 
there we inn'd at the Sign of the George, Sir Vil- 
liam Farmer's Houſe ; which is an Houſe in the 
Road, us'd for an Inn ſince the Town was burnt : 
And I converſed with him every day, in our 
Journey. And from thence, the next day, we 
went to Coventry, to the Bull-Inn there; and from 
thence, to my Lord Aſton's (on 7. 1 Night) 
at Tixhall: There we ftaid all Friday, Saturday, 
Sunday, and Monday. Mr. Ireland was there; I 
was with him all the while. And then upon 
Ti ee we ſet out for Holy-Well in Flintſbire; 
and went that Night to Nantwich, to the Lamb 
there. And the next day we went through Cheſter 
to Holy-Well: We ſtaid that Night at Holy- 
Well ; and the next day came back again to- 
wards Noon, to Cheſter ; and there lay that Night: 
And then the next Night, which was Friday, we 
came back again to Tixhall, 2 


— 
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L. C. J. Was Mr. Jrelaud with you both thoſe 
Journeys, all the while? 

Mr. John Southcoat. Yes, my Lord, he was; I 
did ſee him, and rode with him every Day. 

L. C. J. Pray, Sir, how long were you at Tix- 
ball, after you came from Hoty-Well ? 

Mr. Jobn Southcoat. We ſtaid there till we came 
away for good and all. SO 8 

L. C. J. Was Mr. Ireland with you all that 
time ? | 
Mr. Jobn Southcoat. No, he was not. 
Mr. At. Gen. Do you remember, that Mr. /re- 
land came to Tixhall the Ninth of September ; and 
came along home with you, when you came ? 

Mr. Fohn Southcoat. Yes, I do remember it very 
well. 
TL. C. J. What Day did you come home, Sir? 
Mr. John Southcoat. We came home in four 


ays. 

Mr. Sol. Gen. When did he leave you? 

Mr. Jobn Southcoat. We came home upon Thurſ- 
day, and he went to London on Saturday. 

L. C. J. Pray, Sir, can you recollect when you 


from Holy-Well? 

Mr. Jobn Scuthcoat. My Lord, I cannot tell par- 
ticularly any Day, till the Day we came away. 

L. C. J. Do you remember the Horſe-Match 
between Mr. Chetwind and Sir Henry Gough? 

Mr. Jobn Scuthcoat. I was there, my Lord; but 
I do not remember Mr. Ireland was there. 

L. C. J. How long did he ſtay at your Father's 
Houſe in Surrey, Sir? 

Mr. Jobn Sauthcoat. Two Days, my Lord. 

Mr. Sol. Gen, You lent him your Horſe you 
bought of him, I think, Sir ? 

Mr. John Southcoat. Yes, up to London, I did; 
and I ſent my Man with him, to bring him back 

ain. 0 
ENI. A. Gen. Has Mr. Oates any Queſtions to 
aſk this Gentleman ? | 

Oates. My Lord, I deſire to aſk Mr. Soutbcoat, 
whether or no he is ſure, that Ireland was in his 
Company from the Fifth of Auguſt to the Six- 
teenth ? 

Mr. John Southcoat. Yes, every day, I am ſure 


of it; I remember it very well. 


Oates. Pray, my Lord, aſk him, Whether or no 
he teſtified this that he now ſwears, at Ireland's 


Trial ? | 
Mr. John Southcoat. My Lord, I was not at Ire- 


land's Trial. 


Oates, Then I deſire to aſk him, Whether or 


no he did teſtify this at the five Jeſuits Trial ? 
Mr. Jobn Southcoat. No; I was not ſent for to 


any of the Trials. 


L. C. J. J am ſorry you were not, Sir: *T'was 
pity you were not there. It might have ſaved 
ſome innocent Blood, 

Mr. At. Gen. Now ſwear Harriſon. 

Mr. Sol. Gen. Pray, will you give an Account 
when you ſaw Ireland, and where? 88855 
Harriſon. In the Year of our Lord 1678, my 
Maſter, Sir John Southcoat, went with my Lady, 
on Monday the Fifth oſ Auguſt, to St. Albans; and 
we came with a Coach and four Horſes: For my 
Maſter had an old Servant, that had a Pair of 
Horſes, which my Maſter made uſe of. And 
there we met my Lord Aſton, in the Company 
of Mr. Ireland. And the next Morning, my Lord 
Aſton went with my Maſter and Lady towards 

3 


Tixhall : And I rode by, in Mr. Treland's Com- 
pany 3 and came acquainted with him that Day. 
That Night we came to Nortbampion; and there 


we inn'd at a Stone-Houſe, that was' uſed for the 


Inn, the Town being burnt before. The next 
Night we went to Coventry; and on Thurſday we 
came to Tixball: There we ſtaid till Taue/7ay. 
After we went to Holy-Well; and the Twe/day Night 
we lay at Nantwich: And thence we went to Hel 
Well, and ſtaid there on Wedneſday Night: And 
on Thurſday we came to Weſt-Cheſter; and I parted 
with him upon the Friday at Weſt-Cheſter. 

Mr. At. Gen. Pray, did you know this Ireland? 
Was it he that was tried and executed? | 

Harriſon. J was at Mr. Ireland's Trial. 

L. C. J. Was it the ſame Man that was tried? 

Harriſon. My Lord, I ſaw him at his Trial, 
the Hair of his Face was grown, and he was 


a little diſordered; he did not look ſo well, be- 


cauſe he was not ſo well dreſs'd; but it was the 
ſame Man, my Lord, 

Mr. Sol. Gen. Before this Man goes, we have 
more Queſtions to aſk him: When did you fee 


him again, after you left him in Cheſter you 


did firſt ſee him again at Tixball, after you came kim 


Harriſon. I ſaw him ſeveral times at Tixhall ; 
I faw him at the Bow!ling-green upon a Thurſday z 
and I faw him when the Horſe-Race was be- 
tween Mr. Chetwind and Sir Henry Gough : I can- 
not tell what Day it was; for I had no reafon 
to keep an-account of the particular Days at that 


time, 
Mr. At. Gen. Did you come up with your Ma- 


ter again the gth of September? 


Harriſon. My Lord, I did ſo; I have a Note 
wherein I ſet down the Charges at that time, Ir 
is in this bit of Paper, which I have kept in my 
Almanack ever ſince. My Lord Afton ſent his 
Coach with us to Banbury, where my Maſter's 
Coach was to meet him; but came only to Co- 
veniry the firſt Night. The next Night, which 
was Tueſday, we came to the Altar-Stone at Ban- 
bury, and there we lay: From thence on Wed- 
neſday, we came to Agmondiſham, where we were 
ill lodged, The next Day we baited at Uxbridge, 
and came to Kingſton, and ſo to Sir Jobn South- 
coats Houſe, upon the Thur/day Night. Upon 
the Friday Mr. Ireland fold his Horſe to Mr. John 
Southcoat, my Maſter's Son, Upon the Saturday 
Morning, I came with him from my Maſter's 
Houſe towards London; he did ride upon the 
Horſe he had fold to Mr. Southcoat, and ſo we 
came up to Town, and took water; and I took 
a little Bag that belonged to Mr. Ireland upon 
my Arm, and we landed at Somerſet-Houſe, and I 
came with him to his Lodging in Ryſſel-ftreet 
and when he came there, he went up ſtairs, 
where two Women met him, and welcom'd him 
home: Said they, We are glad you are come, We 
thought we had loſt you, becauſe we had never heard 
from you all this while, There I took my leave 
of him, and did not ſee him again till his Trial 
at the Old-Bailey ; and this was Saturday the 14th 
of September. | | 

L. C. J. Pray let me ſee your Paper you ſpeak 
of. [Which was delivered in, and the 

5 Court loo d upon it. 

L. C. J. Did you write this in your Journey? 

Harriſon. Ves, my Lord, I did it at that time. 

Mr. At. Gen. Are the particular Days inſerted 
there, my Lord? | | 
I. C. J. No, they are not, Mr. Attorney. a 
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Harriſon, T could not write well; it was only 
but M:.mrandums for mylelf. 

L. C. J. What Day of the Month was the Sa- 
turday he came to Town ? 

Harriſon. It was the 14th of September, my Lord. 

L. C. J. That agrees with all that the Women 
ſaid, that he came on Saturday a Fortnight before 
AMichaelmas, being the ſame Day of the Week as 
Michaelmas-day was: Thus far it is as clear as 
the Sun at Noon-day. 

Oates. My Lord, there was a time when this 
was not believed, 

L. C. J. Ay, Mr. Oates, we know there was 
a time, when there were Ignoramus Juries, and 
things were believed, and not believed, as the 
Humour went. What can you, Mr. Oates, ſay 
to it? I muſt needs tell you, prima facie tis 
ſo ſtrong an Evidence, chat if you have any 
| Senſe in the World, you muſt be concern'd at 
It. | 

Oates, Not at all, my Lord; I know who they 
are, and what is the end of it all. 

L. C. J. Upon my Faith, I have ſo much Cha- 
rity for you, as my Fellow-Creature, as to be 
concerned for you. 

Oates. *Tis not two Straws matter, whether you 
be or no; I know my own Innocency. 

L. C. J. Thou art the moſt obſtinately har- 
dened Wretch that ever I ſaw. 

Oates. Pray, my Lord, aſk him, whether he 
did not appear at Mr. Ireland's Trial? And let 
it be remember'd what Credit he had then for 
all this Story he tells now. Theſe People come 
here to ſerve a Turn only, and care not what 
they ſwear againſt me. 

L. C. J. You muſt hold your tongue, 

Oates. My Lord, IT muſt ſpeak the Truth, and 
J will ſpeak the Truth. | 
I. C. J. I think there is ſcarce a Word of Truth 
comes out of thy Mouth, 

Oates. You may think what you will, my Lord; 
but theſe Popiſh Traitors, I am ſure, will ſwear 
any thing, and ſuborn Witneſſes upon Witneſſes 
againſt me to overthrow the Plot, 

Mr, Juſt, 7/thins, If you cannot behave your- 
ſelf better than you do, we muſt ſend you elſe- 
where ; we muſt not ſuffer this Behaviour: And 
therefore either be quiet, or get you gone. 

L. C. J. Let him keep himſelf in order, and 
we'll hear him. If he thinks by boiſterous Im- 
pudency to outface Juſtice, we will not ſuffer it. 
Go on, Mr. Attorney. | 

Mr. At. Gen. Swear Mr. George Hobſon, 

[Which was done. 

Mr. Sol. Gen. Were you in the Journey to Tix- 
ball with Mr. Ireland, and my Lord Aſton in 78 ? 

Mr. Hobſon. Yes, I was ſo, my Lord. 

Mr. Sol. Gen. Pray tell all your Knowledge of 
that matter. 

Mr. Hobſon. From the 3d of Auguſt till the 16th 
at Night, I was preſent with him every Day. 

L. C. J. How do you know you were? 

Mr. Hobſon. That is to ſay, the 3d of Auguſt 
he came to my Lord's Houſe at Standen in Hert- 
fordſdire in the Evening, and there he remained 
till Monday the 5th of Auguſt; and that Day 
in the Morning, he went together with other 
Company to St. Albans, where we met Sir Fohn 
Southcoat and his Lady towards the Evening; and 
we all lodged there, becauſe that was the appoint- 
ed Place to meet at: We lodged the 6th of Au- 
guſt at Night at Northampton 3 upon the 7th at 
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Coventry; upon the 8th at Tixball, my Lord's 
Houſe, where Mr. Jreland remained till Tueſday 
the 13th in the Morning. And upon the 13th in 
the Morning we ſet forth with my Lady Afton, 


my Lord's Mother, Sir John Southcoat, and Mr. 
Treland, and the other Company, towards a Place 
called Holy-Wel! in Finiſbire. That Night, being 


Tueſday the 13th of Auguſt, we lodged at Nant- 


wich in Cheſhire ; the Wedneſday Night we lodged 
at Holy-Wel!, where Mr. Ireland was with the reſt 
of the Company; and on Thur/dav Night we re- 
turned back again to Cheſter, and lay there. U 
on Friday we came back again to my 8 
Houſe ar Tixball. After that I did not ſee Mr. 
Ireland till Menday the 26th of Auguſt, when he 
came back again to our Houſe : Where he went 
in the mean time, I cannot tell. 

L. C. J. Whoſe Houſe is it that this Man means 
by our Houſe ? 

Mr. Hobſin. I mean my Lord Aſton's Houſe at 
Tixhall. | 

L. C. J. You knew him very well, did not 

u? 
ge Hobſon. Yes, my Lord, I knew him very 
well. | 

L. C. J. You ſay, he came back the 26th bf 
Auguſt to Tixball? | 

Mr. Hobſon. Yes, as I remember, he did ſo. 

Mr. At. Gen, How long after the 26th of Au- 

ft was it, that you ſaw him at Tixhall ? 

Mr. Hobſon. When he went away for London. 

Mr. At. Gen. When was that ? 

Mr. Hobſon. The gth of September; 
-_ J. Did you come along with him to Lon- 

n? | 

Mr. Hobſon. No, my Lord; I ſaw him go; he 
was not in the Coach, but he was in the Com- 


any. 

: Oates. My Lord, I would fain aſk him a Gs 
ſtion, when he was firſt acquainted with Mr, Ir 
land, that he ſpeaks of ? | : 

Mr. Hobſor. I never ſaw him till he came to 
my Lord Aſton's at Standen. 

F Oates. Were you at the Trial of Mr. Ireland; 
ir? 8 

Mr. Hobſon. No, my Lord, I was not; I was 
then in Staffordſhire. | 

Oates. Then it is material, my Lord, for me 
to aſk him this Queſtion, it relating to a particular 
Perſon 3 whether Ireland that was executed, was 
the Ireland he ſays he was with? 

L. C. J. I will aſk him, if you will, Was that 
the ſame Man that was afterwards tried and exe- 
cuted ? | 

Mr. Hobſon. I believe it was, my Lord. 

Oates. I inſiſt not ſo much upon the Queſtion, 
but only in reference to the Witneſs, his Acquain- 
tance being ſo ſhort with him. | 

L. C. J. Truly, I think it is not fo ſhort; 
for he ſwears he was with him from the 3d of 
Auguſt till the 16th every Day. 

Mr. Juſt. Vitbhins. I have no great Acquain- 
tance with you; but I know you, Mr. Oates, be- 
cauſe I have ſeen you ſo often. 

L. C. J. Is it the ſame Ireland that was at the 
Trial? You, Harriſon, you ſaw him then? 

Harriſon. The very ſame, and no other. 

* Juſt. Witbins. Certainly no body doubts 

t. 

L. C. J. Tis fit he ſhould have his Queſtion 
anſwer' d, if the Witneſs can. Pray, go on, Mr. 
Attorney. | 1 

r. 
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Mr. At. Gen. Swear George North, [IVhich was 
done.] Pray, will you give an account where 

ou met Mr. Ireland, and whether you was with 
Lim in his Journey ? 

North, My Lord, I ſaw him the 4th of Auguſt, 
which was Sunday, at Standen, my Lord Aſton's 
Houſe in Hertfordſhire : Upon the 5th, he went 
with my Lord to Sf. Albans ; where my Lord 
met with Sir John Southcoat and his Lady; and 
I was with them, And from thence we went on 
Tueſday to the George at Northampton: And from 
thence, on Wedneſday the 7th, to the Bull at Co- 
ventry: And upon the 8th, we came to Tixhall, 
which was Thurſday. And from Thur/day the 8th, 


to Tueſday the 13th, I did ſee him every day at 


my Lord's Houſe at Tixhall. 

L. C. F. Whither went he then? 

North. He went with my old Lady, and ſome 
other Company to go to Holy-Well. 

JL. C. J. When did you ſee him again? 

North. T did ſee him ſeveral times after that 
at Tixhall : But I took no particular notice of 
him again till he went away for London. 

I. C. 7. When was that? | 

North. I did ſee him the gth of September. He 
came to go with Sir 70hn Southcoat to London: 
5 John Southcoat, and he. I took my leave of 

m. 

Oates. What Religion are you of, Sir? 

North. I am a Catholick, my Lord. 

Oates, I defire to know, how he comes to re- 
member this ſo well? | 

North. ] waited at the Table; and he was every 
day at Dinner with my Lord. | ; 

Oates. Were you at the Trial of Ireland a Wit- 
neſs ? 

North. No indeed, my Lord, I was not. 

Mr. Al. Gen. Swear Richard Ingletrap. 

[hich was done. 

Mr. Sol. Gen. Pray, will you give an account, 
whether you knew Mr. Ireland, and where you 
ſaw him? 

Ingletrap. The 1ſt of Auguſt, my Lord, I was 
ordered to be at Standen in Hertfordſhire, to wait 
upon my Lord Aſton, to go with him to Tixhall. 
And the 3d of Auguſt I ſaw Mr. Ireland there at 
Standen Lodge at my Lord's Houſe. The 4th 


Day he reſted there, being Sabbat h-day. 


Mr. At. Cen. What are you, an Hackney-Coach- 


man? 
Ingletrap. Yes, my Lord, I am ſo. And upon 
the 5th, which was Monday, he went with my 


Lord Afton to St. Albans; upon the 6th to Nor- 


thampton ; on the 7th, to Coventry ; and the 8th 
Day, to Tixhall Lodge. He was in the Company, 
1 went all the way with him; and I was there 
8 | | 


L. C. J. How long did he ſtay there? 
Ingletrap. Till Tueſday the 13th. | 
L. C. J. Did you ſee him there till Tueſday ? 
Ingletrap. I do not ſay, that I did fee him every 


y. | 
I. C. J. Did you go with them on Tueſday to 
Holy-Well? © | 

Ingletrap. No, I did not. | 
Mr. At. Gen. But, my Lord, you obſerve, that 


is paſt one of the Times that he ſwore Treland 
was here in Town; that is, between the 8th and 


12th of Aug}. 
es 8 fo. 
Mr. At. Gen. Pray, what Religion are you of, 


— 
of 


Ingletrap. I am a Proteſtant, my Lord. 

Oates. Were you at the Trial of the five Je- 
ſuits, or that of Ireland? 

Ingletrap. No, I was not. 

Oates. My Lord, I defire you would aſk him, 
he being a Proteſtant, how he came to be ac- 
quainted with Ireland, that was a Prieſt? 

L. C. 7. Why, Mr. Oates, is there no Converſa- 
tion to be between Papiſts and Proteſtants ? 

Oates, Truly, very little, my Lord : But that is 
not to the Point now, I deſire to have an An- 
ſwer to my Queſtion. 

Ingletrap. There was no great Acquaintance 
between us, my Lord; for I never ſaw him be- 
fore that time. 

Mr. At. Gen. Swear Andrew Melton. [Which 
was done.) Did you go that Journey with my 
Lord Aſton to Tixha!l. 

Wetton. No; I went from Tixhall to Holy- 


Well. | 
Mr. At. Gen. What day did you ſet out from 
Tixhall ? | 
Wetton. Upon Tueſday the 13th of Auguſt. 
Mr. Sol. Gen. Where did you lie that Night? 
Wetton. At Nantwich at the Holy-Lamb. And 
the next day we baited at Cheſter ; and from 
thence we came the next Night to Holy-Well: 
There we ſtaid all Night, and till next day 


at Noon. We din'd at Holy-Well, and came that 


Night back to Chefter: And from thence, the 
next day, we came home to Tixhall. | 

L. C. J. Was Mr. Ireland there all the while? 

Wetton. Mr. Ireland was there, I look d after 
his Horſe, | 

L. C. J. When did he come firſt to Tixhall ? 

Mellon. He came upon the 8th, and ſtaid till 
the 13th; and then went to Holy-Well, 

Mr. Sol. Gen. Pray, what Religion are you 
of ? | 

Wetton. I am a Proteſtant, Sir. 

Mr. At. Gen. And the gth of September he came 
away from Tixhall to London, you fay ? 

Wetton. Les; I ſaw them take Coach; and he 
did ride on horſeback. 

L. C. J. Did you fee him often at Tixhall, be- 
tween the time he came from Holy-Well and the 
time he went to London? 

Wetton. Yes, he was there ſeveral times; but 
I cannot tell the particular Days : But, my Lord, 


if you pleaſe, I can tell you the very Money he 


gave me, which was a Shilling and two Six-pences, 
when we came back from Holy-IYell. 

L. C. J. And the 16th, you fay, he came back 
from Holy-Well ? 

Mellon. Yes, it was the 16th, upon Friday, 
that he came from Holy-Well. 

L. C. J. And he ſays, the gth of September he 
came back again from Tixhall to London; and 
that he ſaw him ſeveral times, in the mean time, 
at my Lord Aſton's Houle. 

Mr. Sol. Gen. So, my Lord, we are paſt one 
of the times; and have fix'd him at Tixhall upon 
the 16th. 

Mr. At. Gen. We have a couple of Witneſſes 
more upon this Point, and then we ſhall go on 
to the 17th; and ſo all along to the gth of Sep- 
tember. | | 

Mr. At. Gen. Swear Thomas Sawyer. [M bich was 
done.] When came Mr. Ireland to Tixball ? can 
you tell ? 

Mr. Sawyer. He came the 8th of Auguſt to Tix- 


Hall, and continucd there till the 13th : And tnen 
— 
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he went away; but whither he went, I cannot tell: 
But, as I was told, it was to Holy-Well. 

Mr. At. Gen. When did he come to Tixhall a- 

ain? 
: Mr. Sawyer. When my old Lady Aſton came 
home, which was Friday the 16th. 

Mr. Sol. Gen. Do you know when he left Tixball 
for good and all? 

Mr. Sawyer. The gth of September, my Lord, 
he went with Sir John Southcoat to go to Lon- 


don. 
L. C. F. Can you remember he was there at 
any time between the 16th of Auguſt, and the gth 


of September ? 


Mr. Sawyer. He was once or twice there; but 


I cannot tell the particular Days. 

Mr. Sol. Gen. What Perſuaſion are you of, as to 
Religion, Sir ? 

Mr. Sazyer. I am one of the Church of England, 
my Lord. : 

L. C. J. Truth is the fame in all Perſuaſions. 

Mr. Sol. Gen. But we would obviate Mr. Oates's 
Objection, that they are all Papiſts. 

Mr. At. Gen. Swear Frances Allen. [Which was 
done.) Pray, will you give an account, when you 
ſaw Mr. Ireland in Staffordfhire ? | 

Mrs. Allen. He came the 8th Day of Auguſt to 
Tixhall, and continued there the gth, 1oth, 11th, 
12th, and to the 13th in the Morning, and then 
he did go to Holy-Well. | 

Mr. At. Gen. She will tell you one particular 
Circumſtance, how ſhe remembers him about that 


time. 

Mrs. Allen. The roth of Auguſt was Saturday 
and that which cauſeth me to remember it, is 
this: There was a Woman, one Sarah Paine, I 
think her Name was, which teſtified at the Trial, 
that he was in Town at that time; but he was 
not: For he was at Tia hall upon the 1oth, wilich 
was Salurday; and the 11th, which was Sabbath- 
day: And I ſaw him in the Chamber thoſe Days. 
| Mr. At. Gen. How came you to know him ſo 
well ? | 

Mrs. Allen. T was a Servant to my Lord Aſton, 
and look'd to Mr. Ireland's Chamber, and waſh'd 
his Linnen; and thoſe Days I ſaw him in his 
Chamber. 

Mr. At. Gen. When he went from Tixball to 
Holy-IWell the 13th, when did he come back a- 
ain? | 
| Mrs. Allen. The 16th Day, which was Friday. 
Mr. At. Gen. Did he come afterwards to Tixball 

at any time ? | 

Mrs. Allen. He went away the 17th, and I can 
tell you by a good Token, that he did ſo: For 
the 17th I carried his Clothes into his Chamber, 
that he was to take with him. | | 

Mr. At. Gen. When did he come again to Tix- 
ball ? 

Mrs. Allen. He came ſeveral times, but truly I 
cannot tell what Days particularly, | 

Mr. Sol. Gen. Pray, when did he go away for 
good and all ? | | 

Mrs. Allen. I remember his going away with Sir 
Fohn Southcoat, but I cannot tell the time. | 

Mr. At. Gen. Pray what Religion are you of? 

Mrs. Allen. I am a Proteſtant of the Church of 
England; ſo I was chriſtened, ſo I have lived, 
and ſo I hope to die before you all. 

L. CF * my word, ſhe is very kind, ſhe 
has a mind to die before us: *Tis a ſign ſhe lives 
a good Life, ſhe's ſo ready to die, 

Vor, IV, | 
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Mr. At. Gen. So, my Lord, you ſee that the 
17th of Auguſt he departed from my Lord Aſton's. 
Now we ſhall call Mrs. Harwell to give you an 
account, whither he went on the 17th: Swear 
Mrs. Jane Harwell. [WY bich was done. 

Mr. Sol. Gen, Where do you live, Mrs. Har- 
well ? | 

Mrs, Harwell, I live now in Town, my Lord. 

Mr. Sel. Gen, Where did you live in the Year 
78: 

Mrs. Harwell. At Wolverhampton.” | 

Mr. Sol. Gen. Did you know Mr. Ireland, he 
that was executed ? 1 

Mrs. Harwell. Very well, my Lord. 

Mr. Sol. Gen. What time did he come to your 
Houſe at Wolverhampton ? 

Mrs. Harwell. The 17th of 4 % 1678. 

Mr. SJ. Gen. What Day of the Week was it? 

Mrs. Harwell. Upon Saturday. 

Mr. Sol. Gen. From whence did he ſay he came 
at that time? 

Mrs. Harwell. I do verily believe it was from 
Tixhall that he came; I cannot poſitively ſay. 

Mr. Sol. Gen, How long ſtaid he there? . 

Mrs. Harwell, He came to my Houſe the 17th 
of Auguſt 1678, He ſupped ; that Night, 
and I think he lay in my Houſe every Night till 
the 26th of the ſame Month. Upon the 19th Day, 
after Dinner, I went with him 4 good part of 
the Town of Z/9lverbampton;, and upon Friday 
following, which was the 23d, he went a little 
way out of Town, to a Fair hard by, and re- 
turn'd the ſame day, and ſtaid at my Houſe the 
next day, being Bartholomew-day. The next day 
being the 25th, being Sunday, he was at my Houſe, 
and he ſtaid, as I faid, every Night, and lay at 
my Houſe 3 and went away on Monday the 26th 
of Auguſt. It was, to the beſt of my remembrance, 
in the Morning. 

Mr. Sol. Gen. Whither did he ſay he was go- 
ing, us he went from your Houſe on the 
26th 

Mrs, Harwell, I think to Tixhall, he ſaid. 

; Sol. Gen. When did you ſee him again after 

t? 


Mrs. Harwell, He returned to me again the 4th 


of September following. That Night he ſupped at 


my Houſe, and lay there; and he ſtaid at my 
Houſe Thurſday the 5th of September, Friday the 
6th, and he went away on the 7th from me for 
good and all. | 

Mr. At. Gen. Whither did he go then? 

* Harwell. To Tixhall, I think, I cannot 
tell. | 

Mr. At. Gen. Whence did he ſay he came, when 
he came laſt to your Houſe ; which was Wedneſday 


the 4th of September ? 


Mrs. Harwell. Then he ſaid, he came from 
Boſcobel and Black-Ladies, and that way. 

Mr. Sol. Gen. Can you tell any thing that makes 
you remember he was at Boſcobel 2? 

Mrs, Harwell. J have ſome Circumſtances that 
make me believe and remember it. 

L. C. F. Ay, tell us what they are. 

Mrs. Harwell. My Lord, upon Monday the 2d 
of September, I heard Mr. Ireland would be at 
Boſcobel, and I ſaid to my Friend that told me 
ſo, Sure Mr. Ireland will not be there that Night, 
and I ſo near him. Yes, ſaid ſhe, he will, Then, 
faid I, I will write to him; and fo I did. And I 
tell you the 4th of September, which was Wed- 
neſday, he came to * Houſe, and ſtaid that 

Night, 


S — 2 


—— — *— 2 . 


che 2d of September? 


Dr ere 
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Night, and the two next Days with me, and went 


away upon the Saturday after. ; 
I. C. J. You ſay, you did write to him upon 


Mrs. Harwe!ll. Yes, I did fo. 2 
L. C. J. What was the occaſion of your writing 


to him at that time? 


Mrs. Harwe!l, One Madam Dormer was then 


in thoſe Parts, and he being gone a viſiting his 


Friends at Black-Ladies, I writ to him, and de- 
fired him to give her a Viſit, for I knew ſhe would 


be glad to ſee him. 


L. C. J. He came back to you the 4th of Sep- 


tember, you ſay ? : 
Mrs. Harwell. Yes, he did ſo, my Lord. 
L. C. J. Did he own upon the fourth. of Sep- 


tember, that he had received your Letter ? 


Mrs. Harwe!l, He faid he had been at the 
Place, my Lord, but I know not whether he had 


received my Letter or no; but I am ſure he 
waited upon my Lady, for ſhe told me fo after- 


War ds. 


Oates. I defire to know, whether this Gentle- 


woman was at Ireland's Trial? 


Mrs. Harwell. No, my Lord; but I heard that 
upon the 17th of December following, Mr. Ireland 
was tried at the Old-Bailey for High-Treaſon. 


Upon the 19th, I was informed by the Poſt what 


was ſworn againſt him; and particularly as to 
this time, which I knew to be falſe : And upon 
my own Coft and Charges I ſent an Expreſs away 


to Town here to a Friend that I knew, upon 


reading the Letter that was written to me, that 
Mr. Ireland was falſely accuſed ; and by that Ex- 
preſs alſo I ſent a Petition, humbly beſeeching his 
late Majeſty, that we might bring in Witneſſes 
to prove, that Mr. Ireland was in Stafford/vire, 
when Mr, Oates ſwore he was in Town; and upon 
that the King ſtaid the Execution about five 
Weeks. We did hope for a ſecond Trial, but 
we could not obtain it; and he was executed. I 
did it at my own Coſt and Charges: For I 
thought it my Duty, if I could, to fave his Life, 
knowing that to be falſe which was ſworn againſt 


him. | 


L. C. J. She ſpeaks gravely and ſoberly, upon 
my Word. 
Mr. Juſt. Wilbins. So ſhe does indeed. 


Mr. At. Cen. We have abundance of them, my 


Lord, Swear Mr. William Ruſhton. 

| | [Which was done. 
Mr. Sol. Gen. Tell my Lord what you know of 
Mr. Ireland's being at Mrs, Harwell's in Auguſt 
1678, at Wolverhampton, _ 

Mr. Ruſhton. My Lord, in the Month of Auguſt 
1678, I did ſee Mr. William Ireland at Wolver- 
hampton in the County of Stafford; and it was 
upon the 18th of Auguſt, and I ſaw him there, 
from the 18th to the 25th, every one of the days 
but one, and that I cannot be poſitive in. He 
went that day to Litchfie!d, which was upon the 
23d, as I take it, but I cannot be poſitive ; but 
all the reſt of the days I did ſee him there once, if 
not twice or thrice a day. 

Mr, At. Gen. Where did he lodge then? 

Ruſhton, At Mr. Fyfford's, or Mrs. Har- 
Well 's. | 

Oates. Were you at any of the Trials of Le- 
land, or the five Jeſuits, Sir ? 

Mr, R»/bton. No, I was never at one till now. 

Oates. Pray, my Lord, what Religion is this 
Gentleman of, I deſire to know? 


and the firſt day 


Witneſs before at Vhitebread's Trial, and was 


Mr. Ruſhton. Not of your Worſhip's Religion, 
Dr. Oates. 

J. C. J. But anſwer his Queſtion, 

Mr. Ruſhton. J am a Catholick. 

Oates, A Roman Catholick he means, I ſup- 


poſe. 
Mr. Ruſhton. Yes; I am a Roman Catholick, 


and a loyal Subject. 
- Mr. Sol. Gen. Swear Mrs, Katherine Winford. 
| | [Which was done. 

Mr. At. Gen, Mrs. Winford, pray did you ſee 
Mr. Ireland at Mrs. Harwell's, in the Year 1678? 

Mrs. Winford. Yes, I did, Sir, 

Mr. At. Gen. Pray tell the Court what you do 
know of that matter, | 

Mrs, Winford, I did hear at Wolverhampton, that 
Mr. Ireland came to Town the 17th of Auguſt, and 
I did ſee him there the 18th, and I did ſee him 
there the 19th, and I did fee him there the 20th 
and I faw him there upon the 22d, 23d, 24th, 
and 25th, and that was the laſt time I ſaw him 
there. 

L. C. J. At Mrs. HarwelPs was it that you ſaw 
him ? 

Mrs. Vinford. Sometimes at Mrs. Harwell*s, and 
ſometimes at my Father's Houſe, who lived in 
that Town, | 

Oates, My Lord, I deſire to know how ſhe 
comes to remember thoſe Days ſo particularly ? 

Mrs, Winford. I remember them, becauſe St. 
Bartholomew's Day was the 24th of Auguſt, and 
that was the Saturday after he came to Town 
aw him was the Sunday be- 
o be on thoſe days I ſaw 


fore, and ſo I reckon 1 
him, 
L. C. J. Have you any other Queſtions to aſk 
her, Mr. Oates ? 
Oates. No, my Lord, I have not : She 


believed there, 
L. C. J. Well, make your Remarks by and by, 
and let them now go on with their Evidence. 
Mr. Sol. Gen. Then ſwear Mr. William Stanley. 
| [ bich was done. 
Mr. At. Gen. Pray, did you ſee Mr. Ireland at 
Wolverhampton, and when ? ERS 
Mr. Stanley. Upon the 18th of Auguſt 78. It 
was Sunday, I ſaw Mr. Ireland in Wolverhampton 
in the Morning, and in the Afternoon he was in 
my own Houſe. Upon Monday the 19th I faw 
him twice that day at my own Houſe ; I poſitive- 
ly ſpeak that, and I verily believe I did fee him 
on Tueſday the 20th, and Wedneſday the 2 łſt; but 
Thurſday and Friday I cannot ſay I did ſee him 
thoſe two Days : For he went upon one of them 


to Litchfield, But upon Saturday and Sunday 1 


2 ſure I ſaw him, and two or three times ſome 
ays. | 
. Oates, Pray, Mr. Stanley, did you know him be- 
oe? 1: 
Mr. Stanley. No, I did not, Sir, 

Oates. Was you at his Trial ? 

Mr. Stanley. No, I was not. 

Oates, Were you at the five Jeſuits Trial ? 

Mr. Stanley. No, I was not in London fince, till 
the laſt Term. 

Oates, What Religion are you of, Sir? 

Mr. Stanley. What Religion are you of, Mr. 
Oates *? - 

L. C. J. Nay, do not aſk Queſtions, but anſwer 
the Queſtions he aſks, | 


Mr. Stanley. I am a Roman Catholick, 
Mr, 


1685. B. R. 
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Scott. I cannot tell very well what Month it was; 


any Circumſtance how you came to remember that it was in Auguſt I think. 


it was ſuch and ſuch Days that you ſaw him ? 

Mr. Stanley. Yes, my Lord, I can. 

L. C. J. What are they, tell them us? 

Mr. Stanley. I buried a Child that Morning, be- 
ing Sunday the 18th of Auguſt, and he came to 
my Houſe in the Afternoon, and I entertained him 
with thoſe things that I had provided for to enter- 
tain my Friends at the Funeral. On Monday was 
a Wake, and the young People went all to the 
Wake, and left Madam Harrell alone; and ſo ſhe 
came with him to my Houſe, and I entertained him 
with the ſame kind of Entertainment that I did the 
Day before. ; . 

J. C. J. That is a remarkable Circumſtance in- 
deed. 

Mr. A.. Gen. Swear Mrs. Dorethy Purcell. 

[Which was done. 
What ſay you Mrs. Purcell, when did you ſee Mr. 
Ireland at Wolverhampton ? 

Mrs. Purcell. I ſaw him the 18th, 19th, 2oth, 
21ſt, 22d, and 23d Days of Auguſt, 1678. 

Mr. At. Gen. Where did you fee him? 

Mrs. Purcell. At a Friend's Houſe in Wolver- 
hampton. 1 

JL. C. J. How came you to remember thoſe Days 
of the Month? 

Mrs. Purcell. J remember them by particular 
Circumſtances. 

L. C. J. What are thoſe particular Circumſtances? 
Let us hear them, how come you to name thoſe 
very Days, the 18th, 19th, and fo on? 

Mrs. Purcell. J can remember it as well as any 
thing in the World. 

Oates. I deſire, my Lord, that ſhe may tell how 


ſhe does remember it. 


Mrs. Purcell. That's enough, and as much as need 


to be ſaid, I remember very well. 

Oates. But I deſire to know how you come to re- 
member it? 

Mrs. Purcell. I remember it, I tell you, very 
well; and 1 do affirm I ſaw him there. 

Oates. But you do not tell what Circumſtances 
you remember it by. 

Mrs. Purcell. No, there is no need of it, I am 
ſure I ſaw him there then. 

Mr. A.. Gen. Tell him ſome Circumſtances, 

Mrs. Purcell. Thoſe were the Days before Bar- 
tholomew Eve. 

Oates. My Lord, is this any thing of Evidence? 

L. C. J. The Jury hears it, and they will conſi- 
der of it. | 

O ates. What Religion are you of, Miſtreſs ? 

Mrs. Purcell. Muſt ] tell what Religion I am of? 

L. C. J. Yes, anſwer his 72 wo 
Oates. I dare ſay, ſhe is a Papiſt ; ſhe need not 
trouble her head to anſwer it. 
Mr. At. Gen. Swear Mr. Scott. [hich was done.] 


Were you at Wolverhampton when Mr. Ireland was 
there ? 3 


Scott. Ves, I was. 


Mr. Al. Gen. Did you do any ſervice for him 
there? 


Scott. I look'd to his Horſe. 

Mr. At. Gen. When did he come thither, do you 
remember? 

Scott. I cannot tell juſt the time that he came in. 


Mr. Ai. Gen. What Day of the Week was it that 
he came thither ? 


Scott. It was of a Saturday. 


Mr. At. Gen. What Month was it? 
Vol. IV. 


Mr. At. Gen. How long did he continue there? 

Scott. The ſpace of a Fortnight off and on. 

Oates. Is that Evidence, my Lord, that he has 
delivered? 

L. C. J. It is but very ſmall Evidence. It is on- 
ly circumſtantial to confirm the other Teſtimony. 

Mr. At. Gen. How long was it before Ireland 
was tried and executed, can you tell that? 

Scott. No, I know nothing of it. 

Mr. At. Gen. Then ſwear Mr. John Stamford. 

[dich was done, 

Mr. Sol. Gen. Did you ſee Mr. Ireland at Wolver- 
hampton, and when was it, I pray you? 

Mr. Stamford. My Lord, in the Year 1675, I 
was ſent beyond Sea to St. Omers, to fetch over two 


young Gentlemen that were Students there; and 


there I became acquainted with Mr. /re/4;:4, who 
was then Procurator of the Jeſuits at $7. Omers. 
And in Auguſt 78, I did fee him in Wolverbampton, 
upon the Sunday after the Aſſumption of our Lady; 
which was the 15th of Auguſt, he came to ſee me, 
and I ſaw him there that Day. 

L. C. J. What Day of the Month is the Aſſump- 
tion of our Lady? 

Mr. Stamford. That is always the 15th of Auguſt, 
my Lord. 

Mr. At. Gen. How often did you ſee him there ? 

Mr. Stamford. I faw him Sunday and Monday, 
and till that ſeven- night; I ſaw him every Day in 
that Week but one, when he went to Litchfield. 

Oates. My Lord, I deſire to know how he comes 
to remember that it was at that time ? 

L. C. J. He tells you a Reaſon for it, becauſe it 
fell out to be upon the Sunday after the Aſſumption 

our Lady, which is always the 15th of Auguſt. 

Oates. My Lord, he ſays he came acquainted 
with Mr. Ireland at St. Omers, 

L. C. J. Yes, he ſays, that was in the Year 
1675. 
/ I deſire to know, my Lord, what buſineſs 
he had there? 

L. C. J. He tells you, he went to fetch over two 
young Men that were Students there. 

Oates. Pray, my Lord, I deſire to know what 
Religion he is of. 

L. C. J. What Religion are you of? 

Mr. Stamford. I am a Roman Catholick. 

Oates. I defire to know what is his Profeſſion ? 

Mr. Stamford. I am a younger Brother of a good 
and loyal Family as any of the 1 of Stafford, 
and that ſuffered as much as any for the late King. 

Oates. I believe if it were look'd into, he is ſome- 
what elſe beſides a younger Brother. 

Mr. At. Gen. Yes, he ſays he is of a loyal Fa- 

mily. 
. C. J. Tam ſure there is ſuch a Family in that 
County that were great Sufferers for King Charles J. 
and the late King; and were very inſtrumental in 
Services for the late King, at his Eſcape from Wor- 
cer but whether he be of that Family or no, I 
cannot tell, 

Mr. Stamford. The Doctor thinks I am a Jeſuit, 
but 11 aſſure him I have a Wife and Children. 

Mr. At. Gen. Mr. Oates was about to have made 
him a Prieſt, but it ſeems he hath a Wife and Chil- 
dren, and ſo is out of danger. 

Mr. Sol. Gen. Pray, ſwear Mrs. Katherine Fow- 
ler. [Which was done. 

Mr. At. Gen. Did you ſee Mr. Ireland, Mrs. 
Fowler, at Wolverbamiton in 1678? 

M 2 Mrs. 
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Mrs. Fozoler. Yes, I did. 

Mr. A. Cen. When was it? | | 

Mrs. Fow!er. I did ſee him on Saturday the 17th 
of Auguſt at Wolverhampton ; he came that day to 
my Mother's Houſe, where I was, 

Mr. At. Gen. How long did he ſtay there ? 

Mrs. Fowler. Till the 27th, which was Mon- 
day was Seven-night after : I was in his Compan 


every day in that time unleſs it were Friday, which 


day they ſay he went to Litchfield to the Fair. 

L. C. J. Is Mrs. Harwell your Mother? 

Mrs, Fowler. Yes, my Lord, ſhe is, and I lived 
at that time with my Mother, 

L. C. J. How do you remember this? Have you 
any Tokens that you can give us, why you re- 
member it was then ? 

Mrs. F:wler, My Lord, I recollected my ſelf 
after Mr Ireland's Trial, in which Mr, Oates 
{wore that he was here in Town between the 8th 
and 12th of Auguſt, that that was the very Month that 
Mr. Ireland was in Wolverhampton, and thereupon 
I concluded that Mr. Oates had not ſworn true by 
that Recollection when it was freſh in my Memory, 
being within halt a Year after. 

Oates. Madam, are you Mrs. Harwell's Daugh- 
Fs 
Mrs. Fowler. Yes, Iam ſo, Sir. 

Oates. Did you not know one Mr. Fenniſon ? 

Mrs. Fowler. Which Fenni/on ? 

Oates. Mr. Robert Fenniſon. 

Mrs. Fowler. Yes, I do know him. 

Oates. Are you not a-kin to him ? 

Mrs. Fowler, Yes, but I am ſorry to own have 
ſuch a Relation. 

Mr. At. Gen. Swear Mr. Gifford. 

[Which was done. 

Mr. Sol. Gen. Did you ſee Mr. Ireland in Staf- 
fordſbire, and when I pray you? 

Mr. Gifford. I faw him there at Wolverhampton 


the 17th of Auguſt 1678, and he continued there 


till the 26th; I ſaw him there every day. 

Oates. Pray, my Lord, be pleaſed to aſk this 
Gentleman, whether he were at the Trial of Jre- 
land? 

Mr. Gifford. No, I was not in Court, nor ex- 
amined as a Witneſs. , 

Oates. Were you at the Trial of the five Jeſuits, 
Sir ? 

Mr. Gifford. I was there, but was not examined. 

JL. C. F. Was it every day, ſay you, that you 
ſaw — ts iron es - 

Mr. G:fford. Every day. 

L. C. J. They ſay, he was one day out of Town 
at Litchfield. 

Mr. Gifford. He was out of Town that day, but 
I ſaw him. 

Mr, At. Gen. Swear Mrs. Elizabeth Gifford. 

| [Yhich was done. 

Mr. Sol. Gen. You hear the Queſtion, did you 
ſee Mr. Ireland in S!affordfhire in 78, and when? 

Mrs. E. Gifford. Mr. Ireland came to Wolver- 


hampton the 17th of Auguſt, and continued there 


till the 26th. 

Mr. At. Gen. How do you remember it? 

Mrs. Gifford. By a Wake that was juſt hard by, 
that was at that time: and he came to my Uncle's 
Houſe upon the Sunday following the Aſſumption of 

our Lady. 

3 1 At. Gen. Did you ſee him every day till the 
26th? 

Mrs. Gifford. I remember I did fee him every 
day but two days that I was abroad at the Wake, 


Oates. My Lord, I deſire to know, whether ſhe 
was examined at any of the former Trials? 

Mrs. Gifford. Yes, at the five Jeſuits Trial, I 
was. | 

Oates. Were you not at Ireland's Trial? 

Mrs. Gifford. No, I was not. 

Oates. There was one Giffordexamined there. 

Mr. At. Gen. Swear Mrs. Elizabeth Keeling. 

| | [hich was done. 

Mr. Sol. Gen. Did you ſee Mr. Ireland at Wol- 
verhampton, and when ? 

Keeling. Yes, my Lord, I did ſee Mr. Ireland at. 


Wolverhampton. 


Mr. Sol. Gen. Pray tell when it was. 

Keeling. It was the 17th of Auguſt he came to 
my Miſtreſs's Houſe. | | 

Mr. Sol. Gen. What Auguſt ? 

Keeling. Auguſt before the Plot. 

L. C. J. Who was your Miſtreſs ? 

Keeling. Mrs. Harwell, my Lord. | 

Mr. Sol. Gen. How long did he continue there? 

Keeling. He came on the Saturday, and I ſaw 
him there till the Monday, When 1 was ſent for 
to my Mother's Burying, I left him and Madam 


Dormer at Dinner, and came back on the Thurſday. 


And in his Chamber I heard him diſcourle, but I did 
not ſee him. Upon the Friday he went abroad, 
and returned again that Night. Upon the Saturday 
I faw him, and he continued there till Monday 
Morning, and then he went away, and returned on 
Weaneſday the 4th of September, and ftaid till Sa- 
turday the 7th; and then went away from Wolver- 
hampton. 

Oates. I deſire to know what Religion this Wo- 
man is of? | 

Keeling. J am a Roman Catholick, God be 
thanked. 

Mr. At. Gen. Mrs. Keeling, when did Mr. Ireland 
return again, do you ſay, after he went firſt to Wol- 
verhampion ? | | 
Bo Keeling. It was the Wedneſday ſeven-night after, 

ir. | | 

Mr. At. Gen. That was the 4th of September. 

L. C. F. How long ſtaid he there then? 

Keeling. Till Saturda, in the Forenoon. 

4 At. Gen. Whither did he ſay he was going 
then * | 

Keeling. He ſaid he went to Bellamour to Dinner. 

L. C. J. Did you ſee him at any time after? 

Keeling. No, my Lord, I ſaw him no more. 

Mr. At. Gen, Then ſwear Mr. Richardſon. 

[hich was done, 

Mr. Sol. Gen. Pray, Sir, will you give an ac- 
count when you ſaw Mr. Ireland, and where, in 
the Year 78? | 

Mr. Richardſon. My Lord, Ifaw a Gentleman 
that I was informed was Mr. Ireland, at Wolver- 
hampton, at a Wake; which was Monday the 19th 
of Auguſt. | 

Mr. At. Gen. Where did he lodge? 

Mr, Richardſon. At Mrs, Harwell's. 

Mr. At. Gen. What are you, a Tradeſman ? 

Mr. Richardſon, Yes, an Apothecary in Wolver- 
hampton. 5 

L. C. J. How many Days did you ſee him at 
We gerhamiton? 2. | 

Mr. Rich:rd/on. I ſaw him only one Day in the 
Market-place. | 

L.C. 7. Youdid not know Mr, Ireland before? 

Mr. Richardſon. But I was informed that was he. 

L. C. J. What became of that Ireland that you 
were informed was at Molve/ hampton then? 
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Mr. Richardſon. I heard preſently after that, up- 
on Mr. Oates's Plot, he was ſecured and executed. 
Mr. At. Gen. What Religion are you of, pray, 


2 

be. Richardſon. I am of the Church of England. 

Oates. Pray, Sir, I would aſk you this Queſtion. 

Mr. Richardſon. As many Queſtions as you 
pleaſe, Mr. Oates. 

Oates. Who told you it was Mr. Ireland ? 

Mr. Richardſon. Mrs. Harwell. | 

Oates. When was it ſhe told you it was Ireland? 

Mr. Richardſon. To the beſt of my remem- 
brance, it was before he was apprehended as a 
Traitor. | 

Oates. He is uncertain when he was told ſo. 

L. C. J. Well, make what advantage you can 
of it by and by. 

Mr. At. Gen. Swear Mrs. Eleanor Graves. 

[Which was done. 
Mr. Sol. Gen. Pray, Miſtreſs, did you fee Mr. 


* Ireland at Wolverhampton at any time? 


Mrs. Graves. Yes, I did, my Lord. 
Mr. Sol. Gen. When was it ? 
Mrs. Graves. The firſt time was ſix Years ago in 


Auguſt, it is now going on ſeven Years ſince. 


Mr. At. Gen. What time in Auguſt was it? 

Mrs. Graves. The firſt Day was the 2oth or 
21ſt, I am ſure I ſaw him upon the 22d; for I 
dined with him, and was with him all the After- 
noon, and ſupp'd with him. Upon the 23d we 
went to Litchfield together, which was Bartholomew 
Eve. And I ſaw him the 25th, which was Sunday 


after, ij 
I. C. J. Are you ſure it is the Jreland we are 


now ſpeaking of ? 

ugh They ſaid it was the fame Mr. Ire- 
land that was executed. They call'd him ſo. 

L. C. J. Nay, there is no great doubt, but only 
for Mr. Oates's Satisfaction. 

Mr. At. Gen. At whoſe Houſe did he lie at Wol- 
verbampton? . 

Mrs. Graves. At Mrs. Harwell's. 

Mr. At. Gen. Where was it you ſupp'd with 


him, I pray you? 


Mrs. Graves. He dined and ſupp*d at a Rela- 
tion's Houſe of mine. 

L. C. J. Who was that? name him. 

Mrs. Graves, It was at my Uncle Winford's. 

L. C. J. Did you go along with him to Liſch- 
field, do you ſay, on the 23d? 

Mrs. Graves. Yes, and ſodid my Uncle ; and at 
Night we came back together. 

Mr. Sol. Gen. What Religion are you of, Miſtreſs? 

Mrs. Graves. I am of the Churchof England. 

Oates. My Lord, I deſire to aſk her, how did 
ſhe know it was the ſame Ireland that was try*d? 

Mrs. Graves. It was the ſame Ireland that they 
ſaid was afterwards executed. I know no more. 

Mr. Sol. Gen. Did you go back with him to Mrs, 
HarwelPs from Litchfield ? 

Mrs. Graves. I did, to my Uncle Winford's 
Houſe. 

Mr. At. Gen. Now we come, my Lord, to ano- 
ther Period of Time, which is from the 26th of 
Auguſt to the 29th; and for that, we firſt call Sir 
Thomas Whitegrave, who is a Juſtice of the Peace, 
and a worthy Gentleman; a Member of the 
Church of England in that County. Swear him. 

[hich was done. 

Mr. Sol. Gen. Pray, Sir Thomas, will you be 


pleas'd to give the Court an account, whether you 


ſaw Mr. Ireland in Stafferdſhire 1678, and what 
time it was ? 


for Perjury. 


Sir Thomas Whitegyave. I ſaw Mr. Ireland upon 
the 29th of Auguſt before the Popiſh Plot; it was 
upon a Thurſday in the Afternoon upon Tixball 
Bowling- green; and I diſcourſed with him: he 
told me he was to go home that Night with Sir 
James Simmons, and Mr. Heveningham. They told 
me afterwards he went on Saturday to Hilderſham, 
and went thence on Monday following towards BG 
cabel : ſome time after that, a Rumour came down 
that Mr. Ireland was accuſed with others, of being 
in a Plot of the Papiſts ; and myſelf, and ſome o- 
thers that were in Commiſſion for the Peace in that 
County, did reflect upon the time that Ireland was 
in the Country; and we were a little diſturbed, 
becauſe he had been at particular Places among our 
Neighbours, whom we knew to be Catholicks, 

Mr. At. Gen. Can you remember no Day but 
that one, Sir Thomas + 

Sir Thomas Whitegrave. Only the 29th I ſaw him 
there, and diſcours d with him; and afterwards 
there was word ſent to me, to defire me that I 
would come up to London at his Trial. 

L. C. J. And did you come up, Sir Thomas? 

Sir Thomas Mhitegrave. No, I did not; I had no 
Subpena ; and being a Juſtice of the Peace, I did 
not think fit to leave the Country at that time with- 
out a Subpæna. 

Oates. My Lord, I deſire to know of this Gen- 
tleman, how long he had been acquainted with Mr. 
Treland. 

Sir Thomas Whitegrave. I never ſaw him before, 
nor ſince. 

L. C. J. He goes no further than the 29th, 

Mr. At. Gen. No, my Lord, he does not. Then 
ſwear Mr. William Fowler. [Which was done. 
Mr. Sol. Gen. Pray, will you give an account 

when you ſaw Mr. Ireland, and where? 

Mr. Fowler. I ſaw Mr. Ireland upon the 27th of 
Auguſt 78, in Staffordſbire, at a Horſe-Race at 
Etching- bill. The Race was run between Sir Henry 
Gough, and Captain Chetwind. 

Mr. Sol. Gen. Did you fee him any other Day in 
that Month? 

Mr. Fowler. Yes, the 19th of Auguſt I ſaw him 
at Tixhall Bowling-green. 

Mr. Sol. Gen, When elſe did you ſee him? 

Mr. Fowler. I ſaw him the 10th of Auguſt before. 

Mr. Sol. Gen. Where, at Tixball, at my Lord 
Aſton's Houſe ? 

Mr. At. Gen. Do you remember Sir Thomas 
Mpbitegrave was upon the Bowling-green the 27th of 
Auguſt ? 

Mr. Fowler. Yes, he was, and did diſcourſe with 
Mr. Ireland there. : 

L. C. J. What became of Mr. Ireland after- 
wards? 

Mr. Fowler, He went about the Country for ſome 
time, my Lord. 

L. C. J. Was it the ſame Ireland that was exe- 
cuted ? 

Mr. Fowler. Yes, it was the ſame. 

J. C. J. You ſay you ſaw him the 29th at Tix- 
hall Bowling-green. | 
Mr. Fowler. Yes, I did fo. 

L. C. J. When you heard he was taken up for 
the 1 what did they ſay whither he went at that 
time: | 

Mr. Fowler. I think he went to Mr. Heveningham's, 
or thereabouts. 


' Oates, I would fain know this Gentleman's Rell- 


gion. 
Mr, Fowler, Iam a Roman Catholick, 
L. 
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L. C. J. We aſk it only becauſe Mr. Oates deſires 
to be ſatisfy d in that Point. | 

Mr. A.. Cen. Pray ſwear Mr. Howard. 

[1/Vhich was done. 

Mr. Sol. Gen. What time in Auguſt 78, did you 
ſee Mr. Ireland in Staffordſhire, and where? 

Mr. Howard. I came out of Shropſhire upon the 
27th of Auguſt, to the Horſe-race at Etching-h1ll ; 
and there I ſaw this Mr. Ireland upon the 28th. I 
dined at one Mr. Herbert Aſton's Houſe at Bella- 
more, and there I ſaw him again. 

Mr. A.. Gen. What other time did you ſee him? 

Mr. Howard. Never any other time. 

Oates.. How does he know it was the fame Mr. 
Treland ? 

Mr. Howard. I came up to Town ſoon after, and 
they told me that knew him, that it was the ſame 
Treland that ſuffer'd. 

Mr. At. Gen. Swear Mr. Drayton. 

[/Y hich was done. 

Mr. Sol. Gen. Where did you ſee Mr. Ireland? 

Mr. Drayton. At Etching-hill Race, 

Mr. At. Gen. What Day was that? 

Mr. Drayton. That was the 27th of Auguſt 1678. 

Mr. At. Cen. When did you ſee him after? 

Mr. Drayton. The next Day following I did not 


ſee him; but the Thur/day following I ſaw him at 


Tixball, and he went home with Mr. Heveningham 
to Aſton; and I ſaw him on Friday, he was with us 
there, and went a fiſhing, and we catch'd a great 
Pike of a Yard long, which was not ordinary with 
us. Upon the 3 iſt, which was Saturday, my Maſter 
went to kill a Buck in the Park, and Mr. Ireland 
went along with him ; and they went to a little 
Village hard by, and there I parted with him, and 
did ſee him no more that day. Mr. Gerrard of 
Hilder ſham was to meet my Maſter a hunting, but 
he was ſick, and did not: Then upon Sunday the 
it of Sy-ptember, I was ſent to ſee Mr. Gerrard of 
Filde: ſpam, and there I ſaw Mr. Ireland. 

L. C. J. Who was your Maſter, pray you? 

Mr. Drayton. This Lord Gerrard of Bromley's 
Father. 5 

Mr. At. Gen. He was accuſed by Dugdale of the 
Plot, and died afterwards in Newgate. 

Oates. Pray aſk Mr. Drayton what Religionhe is 
of ? | 

Mr. Drayton. I am a Roman Catholick. 

Mr. A.. Gen. Swear Sir James Simmons. 

[IYhich was done. 

Mr. Sol. Gen. When did you ſee Mr. Ireland, Sir 
James? | 

Sir J. Simmons. Upon Tueſday the 27th of Auguſt 
78, I remember very well I ſaw Mr. Ireland at the 
Horſe- race at Ftchi:g-hill, between Sir Henry Gough 
and Mr. Chetwind; and I remember particularly, that 
Sir Henry Gough's Horſe diſtanc'd him. I did not 


ſee him before he came to the Inn; but there we 


met, and drank together, And Thur/day the 29th 
of Auguſt, being at Tixhall Bowling-green, Mr. 
Treland was there, and came home with my Father 
Heveningham and me, and ſome Gentlemen in the 


Country; and came to Afton, and ſtaid there that 
Night. I remember the next Day was Pancraſs 


Fair, and I went to the Fair, and did not come 
home. . | 


Mr. At. Gen. What Day of the Month is that 
Fair uſually kept? | 


Sir J. Simmons. It is an unconſtant Time; now 


and then in September, now and then in Auguſt; 


and that Year we had a Subſcription to get it regu- 
Jared to a certain Day. 


3 


L. C. J. Did you ſee him after? | 

Sir J. Simmons. My Lord, I cannot ſwear to the 
Saturday, becauſe I cannot ſo well tell whether I 
came back from the Fair on Friday Night ; I think 
I did not. 

Mr. At. Gen. Swear Mr. Green. [M hich was done, 

Mr. Sol. Gen. Did you know Mr. Ireland? 

Mr. Green. Yes, my Lord, I did. 

Mr. Sol. Gen. When did you ſee him in 78 ? 

Mr. Green. The firſt time was Etching-hi/l Race 
the 27th of Auguſt. 

Mr. Sol. Gen. What other Days do you remem- 
ber ? | 

Mr. Green. Thurſday the 29th I ſaw him; I be- 
long to Sir James Simmons, and Mr. Ireland came 
home with him, and ſome other Gentlemen, to 
Mr. Heveningham's at Aſton, and was a ſetting with 
him on Friday the 3oth in the Afternoon. And 84- 
turday the 3 Iſt he was a hunting with Mr. Gerrard. 
Nay, more than that, I ſaw him drawn on the 
Sledge, but not executed; and that was the ſame 
Man that was there at that time. 

Oates. What Religion is this Gentleman of? 

Mr. Green. I was ever a Roman Catholick, 

L. C. J. Pray, were they a fiſhing that Day? 

Mr. Green. In the Morning he was, and they got 
a great Pike ; I ſaw the Pike, and dideat part of 
It, 
Mr. At. Gen. Swear Mr. Fallas. [I1/hich was done. 
Mr. Sol. Gen. When did you ſce Mr. Ireland, 
Sir ? | 

Fallas. Upon the Thurſday after Sir Henry Gough's 
Race, which was Thurſday the 29th of Auguſt, 
Mr. Ireland came to Mr. Heveningham's, and I 
look'd to his Horſe there. Upon Friday Morning 
they went a fiſhing, and got a great Pike; and I 
did ſee them go out a ſetting after Dinner, he 
and Mr. Green, with my Lady and the Keeper ; 
and I ſaw him come in again: and I faw him 
drink a Glaſs of Table-Beer in the Hall. Up- 
on Saturday Morning, which was the 31ſt of 
Auguſt, they went a hunting in Mr. Gerrard's 
Park, and kill'd a Buck,; and afterwards my 
Maſter aſk*d him to go home with him again, but 
he would not ; for he ſaid he muſt go to Mr. Lowe's 
at Four, and we parted at Three, And I came 
here, and ſaw him executed; but while he was at 
my Maſter's Houſe, his Horſe was never out of the 
Stable, but I brought it to him. 

Mr. A.. Gen. When did you ſee him executed? 


Fallas. It was the 24th of January afterwards, I 
think. | 


Oates. What Religion are you of ? 


Failas. T am for the Church of England, a Pro- 
teſtant ; I always was ſo. 

Oates. Pray, my Lord, aſk him when he was 
acquainted with Mr. Ireland? 

Fallas. The firſt time was the 29th of Auguſt, 
when he came to my Maſter's Houſe. 
Oates, That does not come to my time, my 
Lord. f 

Mr. At. Gen. But it comes very cloſe to it; it 
reaches to the 3 1ſt of Angy/t. 


L. C. J. It is within a Day of you, upon my word. 


Mr. Sol. Gen. And Til tell your Lordſhip what is 


yet more conſiderable; this Place is an hundred 
and twenty Miles from London: but we ſhall not 
leave him there. 
Oates. I defire to know whoſe Servant he is ? 
Fallas. T am a Servant to Mr. Heveningham, and 
I ferve the King; I come to teſtify the Truth. I 


was here before, but then we muſt not be heard; 
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all the Cry was againſt us, that we were Rogues, 
and muſt be knock'd on the head. | 

L. C. J. Were you here at of the Trials? 

Zallas. J was at the Council-Table, and there 
1 was in great danger of being knock'd on the 

ead. 

? Oates. Would they have knock*d him on the 
head at the Council-Table, does he ſay? 

Fallas. T have been in the Room by the Coun- 
cil-Table, where they have cried, knock them 
down, hang them Rogues; do they come to be 
Witneſſes againſt the Saviour of the World? And 
they came about me there, and aſked me if I 
knew any of them, or was of their Company? 
And I was glad to ſay I came thither about a Suit 
of Law I had with a Brother of mine; and then 

they pitied me, 

' Mr. Sol. Gen. Now we have brought him, my 
Lord, every Night where he lodged from the 3d 
of Auguſt to the 311t, 

Mr. At. Gen. And then we ſhall prove that he 
went to Mr. Gerrard's at Hilderſham that they ſpeak 
of; there he was the 31ſt and 32d 

I. C. F. How, Mr. Attorney, the 32d? I doubt 

you will hardly be able to tell us where he was 

then. ; 

5 _ At. Gen. The 1ſt of September I mean, my 
ord. 

L. C. J. Ay, we underſtand you very well. 

Mr, At. Gen. Swear Mr, John Proctor. 

[hich was done. 

Mr. Sol. Gen, When did you ſee Mr. Ireland in 

8? | 
; Proctor. I ſaw him the 31ft of Auguſt 78. 

Mr. Sol. Gen. Where? 

Proftor. At Fulford. 

Mr. Sol. Gen. At whoſe Houſe ? 

Proctor. At Mr. Lowe's. 

Mr. Sol. Gen. That was the Place the other 
Witneſs ſaid Jreland told him he was to be at 
four of the clock, and therefore went away at 
this. _ 

Mr. At. Gen. When did you ſee him afterwards ? 

Proctor. I ſaw him the next day, the 1ſt of 
September. 

Mr, At. Gen. Where? 

Proctor. At Eſquire Gerrard's. 

Mr. At. Gen. How far is that from Mr, Lowe's ? 

Proctor. It is a Mile and an half. 

Mr. Sol. Gen. Did you ſee him afterwards ? 

Proctor. Not there, I did not. 

Mr. At. Gen. What Religion are you of? 

Proctor. I am a Proteſtant. 


L. C. J. What did you hear became of that 
Ireland afterwards ? 


Proctor. ſaw him executed at Tybury afterwards, 
and it was the ſame Man. 

L. C. J. Where did you live then? 

Proctor. I lived at Fulford then. 

L. C. J. What, with Mr, Lowe ? 

Proctor. Yes, my Lord. 

Oates. It ſeems he was a Servant to a Papiſt, 

L. C. J. What then, what of that? 

Oates, My Lord, I deſire you would aſk him, 
whether he ever ſaw Ireland before the 31ſt of 
Auguſt which he ſpeaks of? 

Proctor. No, I did not. | 

L. C. J. But you are ſure it was the ſame M 
you ſaw executed? 7 

Proctor. Yes, I am ſure of it. 

Mr, Sol. Gen. What Circumſtance can you tell 
that he was the 1ſt of September at Mr. Gerrard's? 


for Perjury. 


Proflor, I went to Dinner thither that Day: I 
rode before Madam Brooke. 

L. C. J. What Day of the Week was that iſt 
of September? = 

Proctor. It was upon a Sunday, my Lord. 

; ey At, Gen, Was that about Pancraſs Fair- 
time * | 

Proctor. Yes, my Lord, it was, 

Mr, Sol. Gen, He can tell you another Circum- 
ſtance how he comes to remember him at Mr. 
Lowe's the 31ſt of Auguſt, | 

L. C. J. Ay, by what Token do you remem- 
ber that he was there the 3 1ſt of Auguſt ? 

Proctor. I went that day to | | 


pay ſome Money, and came home again in the 
— ternoon; and juſt as I came in, he came thi- 
tner, 

Oates, How does he fay he knows him to be 
the ſame Man ? | 

L. C. J. He has told you twice, he ſaw him exe- 
cuted, 

Oates. What Religion is he of, does he ſay ? 

IL. C. J. He is a Proteſtant, | 

Mr, At. Gen, Then ſwear Mr, Jobn King. 

[hich was done, 

Mr. Sol. Gen, Pray, do you acquaint the Court 
and the Jury where you ſaw Mr. Ireland, and 
when, 

Mr, King. I ſaw Mr. Ireland at Mr, Gerrard's of 
Hilder ſham the 1ſt of September, that Year that the 
Plot broke out, which was in the Year 78. 
There I ſaw him on Sunday; there he ſtaid all 
Night, and ſo did I ; and on Monday Morning 
I went to Mrs, Crompton's where I liv'd, and 
he came thither to Millage as ſoon as I, which is 
within a Mile of Hilderſpam, and dined there the 
ſame day, | 

L. C. J. How far is that from London, pray you? 

Mr, King, An hundred and ten Miles, : 

L. C. J. And he was there at Dinner, you ſay? 

Mr. King. Yes, he was. 

L. C. J. How long was it before Dinner was 
done? 

Mr. King. 1 believe he might go thence about 
two of the clock, 

L. C. J. Where did he ſay he deſigned to go 
then ? 

Mr. King. He deſigned to go to Baſcobel that 
Night. 

Z. C. J. Do you remember any body elſe was 
at Mr. Gerrard's then when you ſaw him? 

Mr. King. Yes, Mr. Jerman Drayton was at Hil- 
derſpam at that time. 

Oates. Pray, what Religion is this Gentleman 
of ? 

Mr. King. I am a Roman Catholick, Mr, Oates, 

Mr, At. Gen. Pray ſwear Mr. Francis Lee. 

| [Which was done. 

Mr. Sol. Gen, Pray, tell my Lord and the Jury 
where you ſaw Mr. Ireland, and when, 

Lee, J was a Servant to Mr. Gerrard, and Mr. 
Treland upon Saturday Night came to my Maſter's 
Houſe, and ſtaid all Night and all Day on Sunday, 
and went away on Monday to Millage. 

J. C. J. What Time and what Year was it? 

Lee. It was in 78; but I am not certain of the 
Day of the Month: It was on a Saturday he came, 
— I have Witneſſes to prove I was there at that 
time, 

L. C. J. What Month was it? 

Lee. It was in Auguſt, as I think, the laſt Day 
but I am not certain. And he went on Monda; 
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co -Millage, and there dined at Mrs. Cromptor's , 
and from thence he went to Pancra/s, and thence 


he did go to Baſcobel, and ſtaid all Night there. 


Mr. At. Gen. That was the 2d of September, 
IL. C. J. How do you know he went to theſe 


Places? 


Lee, I was told ſo. | | 

Oates. My Lord, I defire to know how long this 
Man was acquainted with Ireland before? 

Lee. I never ſaw him but at that time. 

Oates. How does he know it is the ſame Man 


then ? 2 
Mr. King. Here is a Man that ſaw me with him, 


and was preſent at Treland's Execution. 


L. C. J. Who is that, Proctor! 
Mr. King. Yes, my Lord. ; | 
L. C. J. Then call Proctor again. [ho came 
in again.] Who went along with you to Dinner on 


Monday? 


Lee. My Lord, he did ſee me at Hilder/ſham at 


Mr. Gerrard's. 

JL. C. J. What ſay you, Proctor, was this Gen- 
tleman there at that time? | 

Proctor. Yes, my Lord, I did fee him there. 

L. C. J. Was that the ſame Man that was execu- 
ted, which you ſaw at Mr. Gerrard's. 

Proctor. Yes, it was. | 

L. C. J. Did you dine with Mr. Ireland on Mon- 
day at Mrs. Cromflon's? | 
Lee. Yes, my Lord, I did, and went afterwards 
with him to Pancraſs, and ſtaid there two Hours, 


and then he went to Boſcobel. 


Mr. Sol. Gen, There are the two Days gone 
which Mr. Oates ſwore to, and in which he was ſo 
poſitive that it was either the 1ſt or 2d of Septem- 
ber. 

Mr. At. Gen. Then ſwear Mr. Biddolph. 

| [Which was done. 

Mr. Sol. Gen, Pray, Sir, when did you ſee Mr, 
Treland, and where ? | 

Mr. Biddolpb. My Lord, I was in Staffordfrire 
the latter end of Auguſt and the beginning of Sep- 
tember, and I was at Mrs. Crompton's Houſe, which 
is my Aunt, the 2d of September being Monday, 
where I ſaw Mr. Ireland, and dined with him that 
day; and after Dinner he went with Mr. Gerrard*s 


Son, who was to go to School to Boſcobel. And I 


will give your Lordſhip a particular Circumſtance 


that may ſatisfy you that J am not miſtaken in the 


time: As I came thorough Northamptonſhire that 
Summer, I was at my Lord Cullen's, and he de- 
fired me to be at a Horle-Race at Newton-Slade, 
where there is a Plate always run for upon the firſt 
Thurſday in September, and that Year it was the 5th 
of September. Now when I dined at my Aunt 
Crompton's, ſhe would have had me ſtaid all Night 
at her Houſe, but I excuſed my ſelf, and told her I 
had promiſed to come to my pt Cullen's to beat 
the Race, and I muſt needs be there before, to be 
as good as my Word to my Lord; and therefore 1 


went away to Pancraſs, and ſo on my Journey, 


otherwiſe I had ſtaid with my Aunt all Night: 
— I am ſure this was Monday before this Horſe- 
be, ET 
Oates. My Lord, this Gentleman ſpeaks to no 
Year particularly. 
Mr. Biddolph. It was in 1678, the Year before 
Mr. Oates's Plot broke out. 
Mr. At. Gen. Now we will call Mrs. Crom#tor : 
Swear her. [hich was done. 


Mr. Sol. Gen, Pray, when did you fee Mr, Le- 


land, Mrs. Crompton 2? 
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Mrs. Crompton. He was at my Houſe at Millage 
in Staffordſbire at Dinner, the ſame Day that my 
Nephew Biddolph did dine there: As for the Day 
of the Month, I cannot fo well tell it, becauſe when 
my Friends dine with me, I do not uſe to note 
down the Day particularly ; but it was, I remem- 
ber, a pretty remarkable time, for it was about 
Pancraſs-Fair. Mr. Gerrard of Hilder ſham came 
with him, and Mr. Ireland being a Stranger, I 
aſked who he was, and they told me it was Mr. 1re- 
land : He never was at my Houſe before nor after ; 
he was a meer Stranger to me. 

L. C. J. What Day was it, fay you? 

Mrs. Crompton. It was the ſame Day my Nephew 
Biddolph dined there. 

L. C. J. Was it Monday the 2d of September, do 
you remember ? 

Mr. At. Gen. He ſays he was at her Houſe at 
Millage that Day, and ſhe ſays it was the ſame Day 
he dined there. | 

Mrs. Crompton. But I never note down the par- 
ticular Days when my Friends dine with me, except 
I had particular occaſion to do it, as I had none at 
this time, : 

Oates. My Lord, I deſire to know what Religion 
this old Gentlewoman is of ? 

Mrs. Crompion. I am a Roman Catholick, my 
Lord. 

Mr. At. Gen. Swear Mrs, Palmer. 

D pich was done. 

Mr. Sol. Gen. Mrs. Palmer, where did you ſee 
Mr. Ireland? | | 

Mrs. Palmer. I was at Dinner at Mrs. Crompton's 
at Millage, where there was a Gentleman called 
Mr. Ireland that did dine there, | 

L. C. 7. When was it? 

Mrs. Palmer. I cannot tell truly what Day it 
was. | 
L. C. 7. Who was there beſides you at Dinner 
that Day ? 


Mrs. Palmer, *Tis ſo long ſince, I cannot re- 


member, 

L. C. F. Was Mr. Biddolph there? 

Mrs. Palmer. Not that I remember, my Lord. 

L. C. J. What do you bring her for, Mr. A.- 
torney 

Mr. At. Gen, She dined there that Day it ſeems 3 
but if ſhe cannot remember it, I cannot help it. 

L. C. J. But theſe kind of Witneſſes do but 
ſlack your Proof. 

Mr. Sol. Gen. My Lord, I think we do over-do 
our Buſineſs indeed, LK. 

Mr. At. Gen. We have one Witneſs more to 
this Point, and that is Mrs. Mary Holmes ; ſwear 
her. [Which was done.] Where did you ſee Mr, 
Ireland in the Year 78 ? 

Mrs, Holmes. I ſaw him at Millage, my Lord. 

L. C. 7. When? 5 | 

Mrs, Holmes. The firſt, or the beginning of Sep- 
tember, Tam ſure, | 3 

Mr. Sol. Gen. What Day of the Week was it? 
Mrs. Holmes. Monday. | 

L. C. J. You have Proof enough of this, Mr. 
Attorney-General, 10 1 N 

Mr. At. Gen. Truly, I think fo, my Lord. 

Mr. Sol. Gen. Pray ſwear Mrs. Ejther Giſford. 
[/FVhich was done.] Mrs. Gifford, when did you ſee 


Mr. Ireland? 


Mrs. Gifford, Upon the 2d of September 78, J 


ſaw Mr. Ireland, above a hundred Miles from this 
Place. | | 


Mr. Sol. Gen. Where? 
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Mrs. Gifford. At Pancras. 

Mr. Sol. Gen. What time of the Day was it? 

Mrs. Gifford. In the Afternoon about four or five 
a-clock. 

Mr. $2/. Gen. Did he ſtay there all night? 

Mrs. Gif#ord. I cannot tell indeed. 

Mr. At. Gen. Swear Mr. Pendrel. 
| [Which was done. 

Mr. S:l. Gen. Now, my Lord, we are come to 
the 2d of September in the Evening; we ſhall prove 
where he was that Night and the 3d, and then we 
ſhall return to the 4th of September, when Mrs. 
Harweli (wears he came back to Molverbampton. 

Mr. Hanſes. When did you ice Mr. Ireland, Mr. 
Peudrel? | 

Mr. Pendre!. ] faw him upon the 2d of September. 

Mr. At. Cen. Where did you fee him? 

Mr. Pendrel. At Boſcobel at my Houle, there he 
lodg'd with me that night. | 

Mr. $1. Gen. In what Year was it? 

Mr. Peudrel. In the Year 1678. 

Mr. At. Gen. Was it the September before the 
Plot, and before Mr. Ireland was executed? 

Mr. Pendrel. Yes, my Lord, it was. 

L. C. J. Did you know him before? 

Mr. Pendre!. No, I did never ſee him before, as I 
know of. 

L. C. 7. How long did he ſtay there? 

Mr. Pendrel. He ſtaid that Night and the next 
Day all day, and went away the 4th of September 
to Black-Ladies. 

Mr. Sol. Gen. Whoſe Houſe is that? 

Mr. Pendrel. It is Mr. John Gifford's. 

L. C. J. You ſay you live at Baſcobel; did you 
hear any thing of a Letter came to your Houſe for 
Mr, Ireland ? 

Mr. Pendrel. Not that I know of, my Lord, 
there wasnot any that I remember. 

Mr. At. Gen. Then ſwear Mrs. Pendrel; 

[}/hich was done. 

Mr. Sol. Gen. ah Miſtreſs, will you givean 
account where you ſaw Mr. Ireland ? 

Mrs. Pendrel. Tiaw him at Boſcob-l, at the Royal 
Oak; he came there the 2d Day of S-/tember. 

Mr. Sol. Gen. Can you tell what Year it was? 
Mrs. Pendrel. It was the firſt beginning of the 
Plot. 

Mr. Sol. Gen. How long did he ſtay there? 

Mrs. Pendre!. He ſtaid Tre/day, and Wedneſday 
he went to Black-Ladics, and fo away to Wolver- 
Dani ton. 

Mr. $9, Cen. We have but one Witneſs more, 
my Lord, for I/edn:ſiay the 4th of September, and 
then we have done. Swear Mr. Charles Gifford. 
[/YVbich was done.] When did you ſee Mr. Ireland ? 

Mr. C. Gifford. May it pleaſe your Lordſhip, I 
ſaw Mr. Ireland at my Father's Houſe at Black-La- 
ds — 

Oates. My Lord, I would aſk Mrs. Pendrel a 
Queſtion before ſhe goes: Whether ſhe was not a 
Witneſs at the five Jeſuits Trial? 

Mrs. Pendrel. T was in Court, but they would 
not ſuffer me to ſwear. 

Oates. Did ſhe not give Evidence there? 

L. C. J. She was examin'd, but ſhe could not be 
ſworn, becauſe ſhe came to teſtify againſt the King 
in a Capital Cauſe. 

Mr. Al. Gen. Pray, what ſay you, Mr. Charles 
Gifford ? | 

Mr. C. Gifford. My Lord, I fay I faw Mr. Ire- 
land at my Father's Houſe at Black- Ladies, and he 
ſtaid there an hour and an half, and went thorough 
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for Perjury. 


Cl illington, and ſaid he would go to Wolverbamp- 
ton. 

Mr. A.. Gen. What Day of the Month was it? 

Mr. C. Gifford. I am morally certain, it was the 
Ath of September, and ſo he went to Molverbamp- 
ton, as I am informed, He came to our Houſe to 
ſee a Lady that was there. 

L. C. F. What Lady was it ? 

Mr. C. Gifford. It was one Madam Wells. 

Mr. At. Gen. Thus, my Lord, we have lodged 
him the 4th of September at Wolverhampton, when 
Mrs. Ilarwell fays, he return'd to her; and fo, my 
Lord, we have given an Account where he was 
from the 3d of Auguſt to the 14th of Se tember. 

Mr. Sol. Gen. We have prov'd where he was eve- 
ry Day in that time, but only the 8th of Ser, 
and for that we muſt leave it to the Jury. We have 
proved that he came away from Mrs. Hartvell's the 
7th, and he ſaid he was to go to Tix-hall; and 
the 9th he did go from Tixhall in Sir Fobu South- 
coal's Company, and came to London the 14th. 

L. C. J. Well, what ſay you to it, Mr, Oates? 

Oates. Has Mr. Attorney done his Evidence, my 
Lord? | 

Mr. At. Gen. We ſhall call no more Witneſſes, 
unleſs you go about to ſupport your own Credit, 
and then we have other Witneſſes to call, 

Oates, I do not value any. Witneſſes you can 
bring againſt my Credit. 

Mr. At. Gen. Well for the preſent, we do not 
deſign to call any more Witneſſes. 

L. C. J. Then let us hear what you ſay to it. 

Oates. My Lord, here is an Indictment exhibi- 
ted againſt me, which ſets forth, that I ſhould ſwear 
at Mr. Ireland's Trial, that Mr. Ircland was in 
Town the 1ſt and 2d of September; and it ſets forth, 
that in truth he was not in Town: And likewiſe it 
ſers forth, that I ſwore at the Trial of the five Je- 
ſuits, that Mr. Ireland took his leave of me and o- 
thers here in Town at his Lodging in Ruſſe!-ftreet, 
between the 8th and 12th of Augy/t : whereas the 
Perjury there aſſigned, is this, That he did not 
take his Leave of me, or any other Perſon, be- 
twixt the 8th and 12th of Auguſt, at his Lodging 
in Ruſſel-ſtreet., Now, my Lord, I was not the 
only Witneſs of Mr. Ireland's being in Town in the 
Month of Auguſt, nor the only Witneſs of his being 
in Town about that time in September. My Lord, 
my Proſecutors have endeavoured to maintain this 
Charge againſt me thus: The firſt thing they have 
gone upon, as far as I can remember in the Indict- 
ment, is as to the 11ſt or 2d of September, or ra- 
ther, they have endeavoured to prove both under 
one, Now in anſwer to all this Evidence, m 
Lord, the firſt thing I ſhall offer to your Lordſhip's 
Conſideration, and the Conſideration of the Jury, 
is the great Hardſhip I lie under, after ſix Years. 
time, to be put to diſprove what the Counſel here 
have now offered againſt me. My Lord, I obſerve 
firſt, that this Indictment, which is now upon Trial, 
is founded upon the Trial of Ireland, which was the 
17th of December 1678, at the Old-Bailey, and it 
is now ſix Years after that Evidence of mine was de- 
livered. A ſecond thing is, that the Indictment is 
found by ſpecial Commiſſion, as appears by the In- 
dictment it ſelf. Now I muſt recommend to the 
Conſideration of your Lordſhip and this Jury, why 
the Proſecution of this pretended Perjury has been 
delay*d ſo long, when it appears by the Evidence 
which has been produced, that the Witneſſes to 
prove it were known ſix Years ſince, as much as 
they are now; and there is no colour of Evidence 
offered, 
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offered, that any new Fact has been lately diſcovered 
which was not then known. There is no Reaſon, my 
Lord; that is aſſigned or can be aſſigned for this De- 
lay, but only that the Hardſhip might be the greater 
upon me : For now it is difficult, if not impoſſible 
for me to maintain the Evidence I then gave, fo 
many Perſons being ſince dead, or gone beyond 
the Seas, and many things that were freſh then, are 
now grown out of Memory; and I beg your Favour 
to inſiſt upon this, and I think it cannot be denied me. 
If ſuch a Practice as this be admitted, no Witneſs 
is ſafe in giving his Teſtimony againſt any Conſpi- 
rators whatſoever. For, my Lord, I muſt deſire 
leave to offer another thing to your Conſideration, 
before I ſpeak to the particular Evidence, and 
that is this; That here is nothing but a bare Point 
of Time upon which this Perjury is aſſigned; 


when the Subſtance of the Teſtimony that I gave 


at the Trials of Mr. Ireluud and the reſt about the 
Popith Plot, is not aſſigned as any Perjury at all; 
it is only a Circumſtance of Time and Place. And, 
my Lord, I ſhall offer this to your further Conſi- 
deration, that Ireland was convicted for a treaſonable 
Reſolution to murder the late King, and not for 
being in Town in Auguſt or Seſf tember 78, or elfe- 
where ; and he was not convicted tor his being in 
his Chamber in Rufſs/-ftreet, and taking his leave 
there in Auguſt, which is one matter of the Perjury 
now aſſigned. Next, my Lord, *tis hard and un- 
reaſonable to tie up Witneſſes that come to diſcover 
Plots and Conſpiracies, to ſpeak poſitively as to 
Circumſtance of Time and Place, and every little 
Punctilio in their Evidence, to bind them up to ſuch 
Niceties in the delivery of their Teſtimonies, as to 
Time and Place. It is uſual to ſpeak with latitude, 
as to ſuch kind of things, and *tis probable my 


Evidence which is now in queſtion, was not that 


Ireland was the 1ſt or 2d of September poſitively 
here in Town ; but, my Lord, I did (I believe) 

ive myfelf a latitude, and would not confine my- 
ſelf to either the 1ſt or 2d, 5th, 6th, 7th, or 8th ; 
but, my Lord, that he was in September there, I 
am poſitive. I muſt theretore beg your Lordſhip's 
and the Court's Opinion, whether that Mr. Foſter 
did prove that I was poſitive and preciſe to the Days 
of the 1ſt and 2d of September 78 ? 

L. C. J. In my Opinion it is a plain Evidence 
that you did ſwear poſitively to thoſe two Days; 
and you ſpoke to a Circumſtance very materia] in 

our Evidence, that either the 1ſt or 2d of Sep- 
tember you had twenty Shillings of him in Town 
here : Now that Circumſtance of his Kindneſs to 
ou, was not a Circumſtance either of Time or 
lace. 

Oates. Then, my Lord, I ſhall begin with my 
Proofs : but, my Lord, I deſire I may have free 
Liberty to mind my Buſineſs ; for here is a Gentle- 
man behind me that will not let me be at quiet, 
but is either meddling with me or my Papers, 

L. C. J. Who is it? Let me know him, and I 
will take care to make him quiet, or ſet him farther 
off. You, Gentlemen that are at the Bar ſhould 
know better, one would think: He muſt have 
liberty to make his own Defence; and if he com- 
plains and lets me know who meddles with him, 
they had better do ſomewhat elle. | 
Gates. My Lord, the firſt thing that I offer, 
is, that Ireland was convicted of Treaſon, and for 
that you have the Record. 

L. C. J. It is allowed of all ſides, that Ireland 
was convicted and atta inted of Treaſon. 


Oates. Then, my Lord, the principal Defence 


which, as near as] can remember, Mr. Ireland made 
at his Trial, was an Endeavour to prove that he was 
not in Town between the 8th and 12th of Argu/t, nor 
the 1ſt and 2d Days of September, which are the 
Points now in Iſſue; and he then produced one 
Mr. Gifford and his Siſter and Mother; and fifteen 
or ſixteen Witneſſes were produced at Mr, Hhite- 
bread*s Trial, of which there is another Record, that 
being fix Months after Mr. Ireland was tried: There 
Mr. Whitebread produces ſeveral Witneſſes, Mr. 
Gifford, I ſay, and ſeveral others, I think to the 
number of ſixteen, which were to prove Treland's 
being out of Town in theſe times that theſe 
Witneſſes ſpeak of. Now, my Lord, all thoſe 
ſeveral Witneſſes being produced to prove 1reland 
then out of Town, the very Point that is now in 
Iſſue, was then ſo ; and notwithſtanding all thoſe 
Witneſſes, the Jurors who tried Mr. Ireland, and 
the Jurors who tried Mr. J/hitebread and the other 
four Jeſuits, found them guilty 3 tho' they endea- 
vour'd with all their force imaginable to oppoſe my 
Teſtimony, and it was left to the Conſideration of 
the Jury what their Witneſſes had ſaid. If your 
Lordſhip pleaſes to remember, my Lord Chief 
Juſtice Scroggs did obſerve to the * that the 
Evidence of the Priſoner at the Bar did conſiſt 
only in Punctilio's of Time; which, as near as 1 
can remember what he ſays, he called a Nicety of 
Time; and in Whitebread's Trial he was pleaſed 
to call it catching in Point of Time. And it was 
obſerv'd at Ireland's Trial, that his Defence was 
ſo weak, that my Lord Chief Juſtice Seggs, upon 
the Integrity of Bedlo-'s Evidence and mine, uſes 
theſe Words to the Jury, (tho? he then endeavour'd 
to do what theſe Witneſles do now:) It is moſt 
plain the Plot is diſcovered, and that by theſe 
Men, and that. it is a Plot, and a villanous one. 
Which ſhews not only the Fullneſs and Satisfactori- 
neſs of our Proof that we gave, but does alſo 
take notice of the little Shifrs and catching Tricks 
he made uſe of to prove himſelf out of Town; 
which would not weigh with the Court, There- 
fore I obſerve, it is but the fame Objection that 
then was made, and is not a new one now. And 
my Lord Chief Juſtice that then was, ſpeaking of 
that Proof he brought (which the Court heard 
with patience, but could eaſily ſee thro? the Vanity 
of it) ſaid, What Arts they have of evading this, 
I know not ; for as they have turn'd their Learning 
into Subtilty, ſo they have their Religion too, All 
this is well remembered by thoſe that were by, 
and heard that Trial: And tho? Ireland laboured 
to diſprove me in that Circumſtance of Time, yet 
ſtill the Court did juſtify the Evidence that Mr. 
Bedloe and myſelt had given. And the ſame Chief 
Juſtice ſaid, I leave it to you to conſider, whether 
you have not as much Evidence from theſe two 
Men as can be expected in a Caſe of this nature; 
and whether Mr, Oates be not rather juſtified by the 
Teſtimony offer'd againſt him than diſcredited. 
This was after his Plea was debated and conſidered : 
and I mult further obſerve to your Lordſhip, that 
tho* Mr. Treland by his falſe Witneſſes prefled this 
matter as far as he could then, and urged the Court 
to believe it; yet when the Jury brought in their 
Verdict and found him guilty, the Chief Juſtice ex- 
preſſed the Satisfaction of the Court in theſe 
Words: You have done, Gentlemen, like very 
good Subjects and very good Chriſtians; that is to 
ſay, like very good Proteſtants: and now much 
good may their 30000 Maſſes do them, This, my 
Lord, was the Cale of Mr, Ireland, at his Trial; 
'* and 
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and the ſame Point of his being out of Town was 
again managed before a ſecond Jury at the Trial 
of the five Jeſuits ; but the Court ſaw the Deſign 
of the Popiſh Party to blemiſh the Evidence given 
of the Plot: but yet they look*d upon it only as a 
Trick, And my Lord Chief Juſtice Scroggs, in 
ſumming up the Evidence at that Trial, fays, 
They fall foul upon Mr, Oates, meaning myſelf; 
he appears to have been their Agent, and whilſt ſo, 
bad enough : Bur if he had not had a mind to be- 
come a good Man, he would not have done us that 
good he has done, in the Diſcovery of the Deſign 
they had engaged him in. And it your Lordſhip 
pleaſe to remember, that at that Trial of the five 
Jeſuits, when all Arts were uſed to prove Ireland 
out of Town, and me at St. Omers, in the ſame 
Charge to the Jury, my Lord Scroggs did take no- 
tice that the Jeſuits were very exact at catching ina 


Point of Time ; but now ſays, that is a thing that 


no Man can preciſely charge his Memory withal; and 
therefore he does there perſuade the Jury, that that 
ſhould not be too ſtrictly the Meaſure of their Judg- 


ments about Truth and Falſhood, by the Miſtake 


of ſeven or eight Days : For, faid he to the Jury, 
examine your ſelves how often every day you do 
miſtake things that have been tranſacted halt a Year 
ago, and err in point of Time, taking one Week 
for another, and one Month for another; and 
therefore you are not to lay too greata Weight upon 
the Point of Time, Now, if too great Weight, 
my Lord, be not to be laid upon a Point of Time, 


then this Charge that is now brought againſt me is 


not of weight at all. And beſides, my Lord, this 


ought to be conſidered, if this were the great Ob- 


jection then, and then anſwered, it ceaſes to be an 
Objection now. And, as the Court did obſerve at 
the ſumming up of the Evidence, that they made 
their Defence about the Uncertainty of a Point 
of Time, which was no Defence at all; ſo that, 
— Lord, the whole Courſe of my Plea is this: 
*Tis a hard caſe for a Man, after ſix Years, to be 
indicted for a Circumſtance of Time. I will firſt 
offer the Teſtimony of one Witneſs that is dead, 
and that is Mr. Bedloe, who at his Death confirmed 
all that he had ſworn of the Popiſh Plot to be true, 
and affirmed that he had rather ſpoken leſs than the 
Truth, than more; and for that I deſire that my 
Lord Keeper may be called, who took his dying 
Examination, 

L. C. J. As for tha:, Mr, Oates, it is a thing 
very well known to the World, and particularly 
to a worthy Gentleman that fits by you, [ Pointing 


10 Mr. North] that Mr, Bedlve, when he was ſick, 


did make ſome ſuch Proteſtation. 


Oates, Then, my Lord, I deſire that Mr. Blaney 


may be ſworn, to give an account what Mr, Bedloe 
teſtified at Ireland's Trial. | 


Then Mr. Blaney was ſworn, 
Oates, Mr, Blaney, pray will you ſee in your 


Notes of Ireland's Trial, whether Mr. Bedloe did 
not {wear that Mr. Ireland was in Town, the 


latter end of Auguſt 78, or the beginning of 


September ? 

Mr. Blaney, 
Sir? 

Oates, It is in the printed Trial, = 41. 

Mr. B/aney, My Lord, I do find theſe Words 
in my Notes, that Mr, Bedloe ſhould ſay, about 
_ a end of Auguſt, or the beginning of 

ol. IV. 


Whereabouts in the Trial is it, 
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September, but I believe it was the latter end of 
Auguſt Mr. Ireland was at Harcourt's Chamber, 
and being asked the Queſtion by my Lord Chief 
Juſtice Scroggs, Whether he ſaid poſitively, it was 
the latter end of Auguſt ; he faid it was in Auguſt, 
he would not be poſitive to a Day, bur he thought 
the latter end. . | | 

L. C. J. Tis very well known that too, that 
Bedloe did ſwear Ireland was in Town the latter 
end of Auguſt, or beginning of Setember; and to 
confirm it upon Mr. Ir land's denial, you ſwore he 
was in Town the 1ft or 2d of September, and gave 
you twenty Shillings, that was the Occaſion of 


your Oath, 

Oates, Then, my Lord, I deſire to call ſome 
Witneſſes to teſtify to the Depoſition that was 
taken of Mr, Fenniſon, about 1reland's being then 
in Town. | 

L. C. J. When was that Depoſition taken, and 
before whom ? 

Oates. It was taken in the Year 79, by Sir Ed- 
mund Warcup. 

L.C. F. But we cannot admit that in Evidence, 
unleſs the King's Counſel will conſent. 

Oates, My-Lord, I will then produce what he 
ſwore at another Trial, 

L. C. J. Why, where is he, is he dead? 

| Oates, My Lord, it has colt me a great deal of 
Money to ſearch him out; but I cannot any where 
meet with him, and that makes my Caſe ſo much 
the harder; that I cannot, when I have done all 
that Man can do, get my Witneſſes together, I 
ſent in the depth of Winter for him, when I thought 
my Trial would have come on before; but I could 
never hear of him, | | 

L. C. J. We cannot help that. 

Oates, Will what he ſaid at any other Trial be 
Evidence here? 

L. C. J. Look you, though in ſtrictneſs, unleſs 
the Party be dead, we do not uſe to admit of any 
ſuch Evidence; yet if you can prove any thing 
he _— at any other Trial, we will indulge you 
ſo far. 

Oates. Have you the Record of Sir George Wake- 
man's Trial there, Sir Samuel Aſftry ? 

Mr. At. Gen. Here it is; if Mr, Oates have any 
uſe for it, we will lend it to him. 

L. C. J. Put it in; and now prove what you 
can, what Fenniſon ſwore at that Trial. 

Oates. Mr. Blaney, have you your Notes of Sir 
George Wakeman's Trial here? 

Mr. Blaney. No, Sir, the Ticket of your Sub- 
pena did only mention Ireland, Whitebread, and 
Langborn's Trials. But I did formerly upon another 
Occaſion look for the Trial of Sir George M. akeman, 
but could not find it among all my Notes. 

Oates. Sir, can you remember then what Jen- 
niſon ſwore at that Trial, about Jreland's being here 
in Town? 

Mr. Blaney. Truly, my Lord, I can never truſt 
my Memory at all when I take Notes; and it is 
now ſo long ſince that Trial, that I dare not un- 
dertake to ſay I remember any Particulars of it. 

L. C. J. He ſays it is fo long ſince, that he 
cannot remember any thing. But there is Sir Ed. 
mund Warcup now; is he ſworn ? 

Cryer. Yes, my Lord. 

L. C. J. What do you ask him then? 

Oates. I would deſire to examine Sir Edmund 
Warcup, my Lord, about the Depoſition of Fenni- 

ſon that he took. | 
N 2 L. C. J. 
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I. C. J. But we tell you that cannot be admitted 
as Evidence, without they will conſent to it on the 
other ſide. | 
Oates. My Lord, he proves Mr. Ireland here the 
19th of Augyſt, and that contradicts theſe Wit- 
neſſes. 
L. C. J. If they will admit, well and good; 
elſe we cannot do it. | 
Mr. At. Gen. My Lord, we will be ſo fair with 
Mr. Oates, if he will admit Mr. Jenniſon's Letter, 
that is under his hand, wherein he does own that he 
was miſtaken in his whole Evidence about that 
matter, we will conſent his Depoſition be read, 


Mr. Juſt. VWithins. If he will not conſent to that, 


there's no reaſon you ſhould conſent to the other, 
Mr. Attorney. | 
I. C. J. Look you, Mr. Oates, Mr. Attorney 

makes you this Offer; you defire to have Mr. Fen- 
niſon's Depoſitions read, which cannot be done 
without their Conſent ; they tell you they will con- 
ſent, if you will let them prove what he has own'd 
ſince about that Buſineſs, 

Oates. My Lord, I will conſent with all my 
heart; let them read any Letter under his hand. 

L. C. J. Well, do it on both ſides by conſent ; 
and now, Mr, Oates, do you produce his Examina- 
r10n. 

Oates. Pray, Sir Edmund Warcup, will you 
pleaſe to give the Court an account, what Depoſi- 
tion Mr. Fenniſou made before you, about 1reland's 
being in Town in Auguſt 78 ? 

a = Edmund Warcup. If my Lord commands me, 
I Will. 

L. C. J. Ay, you muſt anſwer his Queſtion. 

Sir Edmund Warcup. This Mr. Jenn ſon did make 
one Information before me, and according to the 
Duty that was incumbent upon me, I deliver'd it 
in to the King and Council, and there it has lain 
ever ſince; for me to remember the Particulars of 
it, is impoſſible, 

L. C. 7. Have you his Examination here, Mr. 
Oates ? If you have, ſhew it him. 

Sir Edmund Warcup. If I fee my Hand to it, at- 
_ teſting it was ſworn before me, I can ſay ſomewhat 

tO 1c. 
Oates. My Lord, he ſays he deliver'd it in to the 
Council; but it is printed. 

TL. C. J. That is no Evidence, Man. EE 
Sir Edmund Warcup. I can ſay nothing to it, un- 

leſs I ſaw it under my own hand. 

Oates. That is impoſſible for me to have, my 
Lord, 85 

L. C. J. I cannot tell how to help it. 

Sir Edmund Warcup. You have no more to ſay to 
me, Sir, have you? 

Oates. No, Sir, I have not. Pray call Sarah 
Batten. 

Mr. At. Gen. Is that the ſame that was Sarah 
Paine ? | 

Oates. J think ſo, Sir; I am not ſure it is ſhe, 
till ſhe come hither. 

Cryer. Here is Sarab Batten. 

Oates. Pray ſwear her, and call Sir Thomas Dole- 
man. [Which was done. But Sir Thomas Doleman 

| did not appear. 

Oates. Pray was not your Name Sarah Paine ? 

F _ My Lord, I deſire my Charges before I 
ea 
N JL. C. J. What is your Name, good Woman? 

Batten. My Name is Sarah Batty. 

Oates. Was not your Name Sarah Paine, once ? 

Batty, No, my Maiden-Name was Sarah Ed- 
muUnds, 


Oates. Was not you a Witneſs at the Trial of 
Mr. Ireland. 

Batty. No, Sir. 

Oates. Did not you live with my Lord Arling- 
ton? | 

Batty. No, Sir. 

Oates, Then have been at all this Charge for no- 
thing. Are you ſure your Name was not Sarab 
Paine ? 

Baity. No, indeed, Sir. 


Oates. They told me that ſhe liv'd at Uxbridge, 


and thither I ſent, | 

Baity. I do live at Uxbridge, Sir. 

Oates. Upon your Oath, were you a Witneſs at 
any of the Trials, or no ? 

Batty. No, my Lord, I was not. 

Oates. Then I have nothing to ſay to her, 

L. C. J. What other Witneſſes have you to call? 

Oates. We have laboured all we could to find her 
out, and ſearched for her with all the care imagina- 
ble; and here we thought we had had her, but it 
ſeems it is not ſhe. 

L. C. J. We cannot help it. 

Baity. I hope, my Lord, you will conſider my 
Charges in coming up hither. | 

Oates. I will take care of thee, Sweet-heart. 

L. C. J. Who do you call next? 

Oates. Pray call Mr. Charles Clare. 

Cryer. He 1s not here. | 

Oates. Pray call Mr. Percival. My Lord, I de- 
fire Mr. Blaney may give an account what ſhe 
ſwore about /reland's being in Town, ſeeing I can- 
not have her here. | | 

L. C. J. That we cannot do neither, without 
Mr. Attorney will conſent : For this, as well as the 
other, is an extraordinary thing. | 

Oates. You ſee by my bringing this Witneſs, 
my Lord, that I have done what I could to find 
her our. | | | 

L. C. 7. What ſay you, Mr. Attorney, will you 
conſent ? | 

Mr. At. Gen. No, my Lord, it is fo irregular, 
that we cannot conſent to it. | 

Oates. Pray call Mr. Percival and Mr. Vaughan. 

Cryer. They do neither of them appear. 

Oates, Then I muſt loſe the benefit of her Teſti. 
mony. 

L. C. J. Have you done? 

Oates. No, my Lord, I will have done imme. 
diately. 

L. C. J. Take your own Time. 

_ I deſire Sir Michael Wharton may be 
call'd. 

Cryer. He is not here. | 

Oates. Pray call Mr. Charles Chetwind, 

Cryer. He is not here. 

Oates. Pray call Mr. Robert Bowes. 

Cryer. He is not here. | 

Oates. Pray call Mr. Jobn Savile. 

Cryer. He is not here. 

Oates. My Lord, I have ſerved all theſe with 
Subpena's; and if they will not come, I cannot help 
It, - 

L. C. J. Nor we neither. 

Oates. Mr. Fenniſon was uſed as a Witneſs in the 
Trial of Sir George Wakeman, and fo was Mr. 
Bowes, and Mr. Burnet, who was produced to 
prove the Circumſtance of Mr. Fenniſon's Evidence: 
But, my Lord, ſince I cannot have the benefit of 
his Evidence,”nor of Sarah Paine's, I muſt only ſum 
up all I have to fay in two or three Words. My 
Lord, beſides that what I did deliver in Evidence at 

| thoſe 
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1.of Trials, I gave in upon Oath; you have Mr. 
Tolls Een at the Trial of Ireland, teſtified 
by Mr. Blaney : and the Teſtimony of him as a 
dying Man, given in to my now Lord Keeper, 
wherein he averr'd, that what he had ſpoken of the 
Plot, was all true. And you hear that he ſwore, 
Mr. ireland was here in Town in Augu/t, and ſo did 
Sarah Paine too; and I think upon myſelf as very 
hardly uſed, to have ſuch a part of my Teſtimony 
brought in queſtion, after Witneſſes are dead, or 
gone out of the way. As for Mr. Fenniſon, his Evi- 
dence was formerly made uſe of; and his Evidence 
was approv'd of too, as is well known to thoſe that 
ſat Judges upon the late Viſcount Stafford. But 
this is thar, my Lord, I mult needs ſay for myſelf, 
that as I hope to ſee the Day of Salvation in another 
World, whatever I have ſworn about Mr. 1reland's 
being here in Town betwixt the eighth and twelfth 
of Auguſt 78, and in the beginning of September, is 
true, as I ſhall anſwer it before God another day. 
And, my Lord, as to the Evidence this day 
brought againſt me, I deſire you would but obſerve, 
though that there are many of thoſe Witneſſes, yet 
a great part of them do not come up to the eighth or 
twelfth of Auguſt: And I hope your Lordſhip will 
remember, and remark to the Jury, what little cre- 
dit thoſe of them had that came to teſtify in the 
behalf of Mr. Ireland at his Trial, and at the five 
Jeſuits Trials, of which there are two Records be- 
fore you; and they do firſt juſtify this, that Ireland 
and the reſt of them were guilty of what they were 
accuſed of; and then, that theſe Witneſſes did no: 
teſtify the Truth, 

Beſides theſe two Trials, my Lord, you have a 
third Verdict, and that is at the Trial of Mr. Lang- 
horn : Now the whole Popiſh Plot almoſt was laid 
forth in thoſe three Trials; and, my Lord, I be- 
lieve verily I am the firſt Precedent m all England, 
of any one's being indicted for Perjury, that was a 
Witneſs for the King in ſuch a caſe as this, after x 
Years time elapſed ; after Verdict upon Verdict, 
and Judgment and Execution upon theſe Verdicts; 
and when no new Objection is now offer*d, but what 
was then ſtarted ; and no new Circumſtance occurs 
now, but was as forcible then, except it be the 
Change of the Seaſon. And I deſire it may be con- 
ſider'd when all the Judges of England were Com- 
miſſioners of Oyer and Terminer at thoſe Trials, 
theſe Matters were fully diſcuſſed and debated ; 
and then they did look upon all the Objections as 
fully anſwer'd and confuted. 

My Lord, I am confident if I had been a Witneſs 
in any other Cauſe, than of a Conſpiracy of the Pa- 
piſts, I might have had fairer quarter than I have 
now: And ] do verily believe, that at this rate, it 
is more ſafe for Papiſts to be Traitors, than for 
any Proteſtant to diſcover a Popiſh Plot. 

My Lord, and Gentlemen of the Jury, I be- 
ſcech you to take my Caſe into your ſerious Conſide- 
ration, as to the Hardſhip of it; and ſince all my 
Witneſſes are in Places unknown, or they are ſuch 
as, conſidering the Times, dare not appear, ſome 
of them being Lawyers, and under fear they ſhall 
fare the worſe in their Practice; and others being 
Perſons that depend upon the Law, and think they 
ſhall be look'd ill upon, as Jam now look'd upon 
with a hard Eye by the Popiſh Party and their Ad- 
herents : yet I hope, you that are ſworn to do 
Juſtice, will not let me be ruined by a number of 
talſe Witneſſes, by the Evidence of Papiſts that are 
Parties. For if your Lordſhip pleaſe to conſider 
that Vote of the Lords Houſe, which is a Court of 
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Record, wherein they do declare, that they are 
fully ſatisfied by the Proofs they have heard, that 
there then was, and for divers Years laſt paſt had 
been, a Horrid and Treaſonable Plot and Conſpira- 
cy, contrived and carried on by thoſe of the Popith 
Religion, for the murdering of his Majeſty's Sacred 
Perſon, and for ſubverting the Proteſtant Religion, 
and the antient and eſtabliſn'd Government of this 
Kingdom : which Vote of Parliament, my Lord, 
does make the Papiſts to be all Parties in this Caſe ; 
and where they are Parties, I hope they ſhall not be 
admitted as Evidence, or at leaſt not be believed ; 
becauſe there is a Turn to be ſerv'd by them againſt 
me, and a Revenge they are reſolv'd to take upon 
me: for they have hopes now of bringing in their 
Religion, and are to welcome that in with my 
Ruin ; and this is the Cauſe of this Proſecution. 
Their Eyes do ſee now what their Hearts fo long 
deſired, that is, the Death of a great Man, who 
died but lately, and againſt whoſe Life they had 
conſpired fo ola and ſo long, My Lord, it this 
had been the firſt Conſpiracy that ever the Papiſts 
were guilty of, there might have been ſome more 
Scruple and Objection in the caſe : But if you caſt 
your Eyes upon Campian, and others in Queen 
Elizabeth's Time ; of Garnet, and the Powder- 
Jeſuits in King Fames's Time; and the Deſigns of 
the Popiſh Party in the Time of the late King 
Charles the Firſt, diſcovered to the Archbiſhop of 
Canterbury : If theſe things do paſs for Truth, and 
there is no Averment againſt ſo many Records as 
we have of their Conſpiracies, then my Diſcovery is 
no ſuch improbable a thing; and I hope then the 
Gentlemen of the Jury will take it into their Conſt- 
derations, who they are that are Witneſſes in this 
Caſe ; Men whoſe very Religion is Rebellion, and 
whoſe Principles and Practices are pernicious to the 
Government, and thereby they are to be look'd 
upon as dangerous Perſons in Church and State, 
But, my Lord, if the Letters of Coleman be well 
conſider'd, they will juſtify me; that he corre- 
ſponded with le Chaiſe the French King's Confeſſor, 
for the promoting of Popery in England, is noto- 
rious to all Mankind, that have either read or heard 
that Trial: Your Lordſhip was of Counſel for the 
King in that caſe, and heard how it was opened, 
and plainly proved upon him. And when his Let- 
ters have been made ſo publick, and proved under 
his own hand, nay, and confeſſed by himſelf; I 
think no Man will doubt but that muſt be a plain 
Proof of the Plot, and will be enough to vindicate 
me. 

My Lord, I have one Word more, and then I 
have done, and leave it to your Lordſhip and the 
Jury. My Lord, as they would now fling the Po- 
piſh Plot upon me, ſo there is an evident Deſign to 
fling the Murder of Godfrey upon a Proteſtant Peer; 
and becauſe an Indictment was, upon the Teſtimon 
of the Traitor Fitzharris, againſt that noble Lo 
they have reſoly'd to have profligate Villains to take 
his Life for that Murder: that is apparent; and ſo 
they will go on ſtep by ſtep, if they be let alone; 
and think at length to wipe their Mouths with Solo- 
mon's Whore, and fay, they have done no miſchief. 
My Lord, I leave theſe things to the Conſideration 
of the Court and Jury; I will not detain you 
any longer. I have called what Witneſſes I could 
get, but the diſtance of Time has made it impoſſible 
for me to have thoſe here now, that did give Evi- 
dence in this matter before. 

My Lord, I have one Favour to beg of the Court; 
I had but a bad Night laſt Night, and am now in 

great 
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great pain ; I deſire that you would grant me one 
Requeſt, that I may have Counſel aſſign'd me, to 
argue the Errors in yeſterday's Indictment : My 
Lord, I am but a poor Man, and cannot be at the 
Charge of feeing Counſel. 

L. C. J. We did aſſign you Counſel before, you 
may have who you will for Counſel. : 

Oates. Will your Lordſhip be pleas'd to do me 
the Favour to let me have fome time to prepare 
and inſtruct Counſel. | 

I. C. J. Ay, what Time would you have? 

Oates. A Week's time, if your Lordſhip pleaſe. 

L. C. J. Give him till this Day ſeven-night, 
there may be no hurt in that. 

Oates. Till Monday come ſeven- night, if your 
Lordſhip pleaſe, let me have. | 

IL. C. J. No, no, we cannot do that; we give 
you a Week's time, which is more than ordinary: 
for by the Rules of the Court there are but four 
Days allow'd, and thoſe would be out Monday or 
Tueſday. _ 

Oates. I thank your Lordſhip for that Time you 
have given me; but I hope you will be pleas'd to 
take the Particulars I have mention'd into your 
_ Conſideration ; and I defire I may have liberty 

to go home, becauſe I am not well. | 

L. C. J. Ay, you may go, if you will. 

Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you, Gentlemen of the Jury, the Queſtion that 
you are to try, is a Perjury, which is charg'd on 
the Defendant Tits Oates, for ſwearing that William 
Ireland was in Town upon the firſt or ſecond of Sep- 
tember 78. And likewiſe, for ſwearing, that he 
took his leave of him at his Chamber in Rufſe!-ſtreet, 
between the eighth and twelfth of Auguſt 78. And 
we do aſſign the Perjury in both thoſe Points, that 
he is forſworn in both ; and the Evidence of that 
Perjury is, that it is impoſſible to be true what 
Oates did ſwear, becauſe Mr. Ireland was not in 
Town between the eighth and twelfth of Auguſt, 
nor the firſt or ſecond of September. 
Gentlemen, you have heard the Evidence that 
has been given, and there has been no leſs than be- 
tween forty and fifty Witneſſes produced, to ſhew 
that it is really impoſſible what Oates did ſwear 
ſhould be true : He tells you that this Matter is in a 
Circumſtance of Time, wherein it is difficult for a 
Man to be poſitive to a Day, and a Man may be 
allow'd ſome Latitude in ſuch a Caſe ; nay, it is 
uſual with Witneſſes in Points of Time, to ſwear 
with a Latitude. But, my Lord, to ſhew that, if 
we ſhould grant that falſe Doctrine to be true (and 
falſe moſt certain it is, and of miſchievous conſe- 
quence it would be, if, when things are charged 
upon Men, that depend upon Circumftance of 
Time and Place, the Witneſſes ſhould not be ftrict- 
ly kept to thoſe Circumſtances) yet, I ſay, granting 
that Poſition, it is impoſſible it ſhould do him any 
ſervice in the Caſe before you : For between the be- 
ginning of Auguſt, and the 14th of September (which 
includes both the Times he ſwears to, and the Lati- 
tude of above twenty Days to boot) there is not any 
one Moment of Time, wherein his Oath could be 
true. - 

Gentlemen, you obſerve what the Witneſſes have 
ſaid, how they have given you an account of every 


particular Day of both Months, from the 3d of - 


Auguſt, when he firſt left London, to the 14th of 
September, when he return*d back again : We did 
aſk the Witneſſes, that it might appear to be plain- 
ly true, what they ſwear, if they had any particular 
Circumſtances that made them to remember it; and 


3 


they have given a great many, and now it lies upon 


us to ſhew you that it is Demonſtration, that what 


they have ſaid and teſtified muſt be true; and that 
thoſe Days they ſpeak of, he was in the Places they 
named. | 

For take the Periods of Time, and you will find 
you have him from the 3d of Auguſt ro the 16th, 
with my Lord Aton, going from Lenſon to Tixhal! ; 
upon the 17th they give you an account of him at 
Mrs. HarwelPs to the 26th ; from the 26th to the 
4th of September, there are others that give you a 
particular account, by remarkable Circumſtances, 
where he was every day in Staffordſbire; from the 
4th to the 7th you find him at Yolverbampton, For 
the 8th indeed we do give no particular account where 
he was that Day ; but we prove that upon the gth 
he was at Tixhall, and from thence he came away 
with Sir John Southcoat towards London; and there 
you have a particular Account where he was, every 
Day till the 14th, when he return'd to his Lodging. 

And now, Gentlemen, I ſhall ſhew you, that, 
if you believe theſe Witneſſes ſaw him in theſe 
Months ; that certainly it was upon thoſe Days 
they ſpeak of, that they did fee him. 

Pult, that he went out of Town in Auguſt, you 
have theſe Witneſſes, Anne Ireland, Ereanor Ire- 
land, Mrs. Duddle, Mrs. Quino, and my Lord 
Aſton. Well, how come they to remember it was upon 
the 3d of Augy/t ? Why the four Women remem- 
ber it by this particular Remark ; three Days be- 
fore there was a Holiday, which they keep in me- 
mory of Ignatius; and upon that Day they remem- 
ber Mr. Ireland went abroad to take a Recrea- 
tion, and came home again that Night, tho' the 
reſt of the Company ſtaid there; becauſe he was to 
go out of Town upon the third Day after, which 
muſt be the 3d of Augiſt; for Ignatius's Day, you 
hear, is always the laſt Day of Fuly. And they do 
poſitively ſwear, that upon the 3d of Auguſt, he 
took his leave of Anne Ireland and Eleanor Ireland. 
Mrs. Duddle remembers that he went out that Day. 
Mrs. Quino, whoſe Husband was his Taylor, ſays, 
he did ſtay a little to have ſomewhat in his Clottes 
mended ; and ſhe ſaw him in his Boots, and he 
ſaid he was to go out of Town. Mrs. Anne Ireland 
lays, they took the liberty to lodge a Gentlewoman 
in his Chamber, and ſaw him not again till a Fort- 
night before Michaelmas : And that he did go out of 
Town upon the 3d of Auguſt, is further prov'd by 
my Lord Afton, who noted it down in his Book at 
that time, that Ireland came to his Houſe at Stan- 


den in Herifordſhire ; ſo that here is as ſtrong an 


Evidence as can be, that he did go on the 3d of 
Auguſt, and that they remember it to have ſo been, 
by all the Circumſtances that can be imagin'd. 
Well, the 3d of Augy/t he went out of Town. 
The 4th of Auguſt we give an account where he 
was: he ſtaid that Day with my Lord Afton at 
Standen. The 5th of Auguſt he tet out with my 
Lord Aſton's Company, and went to St. Albans. 
The 6th, he went to Northampton. The 7th, to 
Coventry. The 8th, to Tixhall ; and the Com- 
pany that went with him proves it, which was Sir 
Edward Southcoat, and Mr. John Southcoat ; and 
Harriſon and Hobſon, who ſaw him go in the Com- 
pany ; and Mr, Nth, who ſays he ſaw him every 
day; and Iuglelrap, the Coachman that drove the 
Coach : all theſe remember it politively, and 
ſome of them ſpeak of a remarkable pretty Horſe, 
which he rid upon. | 

Now when he comes from Tixha!l, (for we have 
brought him hither by manifeſt Proof, by Men 
| that 
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that could not forget, by Men that ſaw him in the 
Company) there he remain'd (as they all teſtify) 
till the 13th of Auguſt, and that was the Tueſday 
after his Arrival at Tixball M and from thence he 
went that day a Journey into Flintſhire, to Holy- 
Mall; and that is proved by the Witneſſes, that 
were in his Company in that Journey. They tell 
you, the 13th he lay at Nantwich. The 14th at 
Holy-IVell. The 15th, at Cheſter. And the 16th 
he came back again to Tixhall, And ſo here you 
have abundance of Witneſſes, that give you a par- 
ticular account where he was, in what Company 
they ſaw him, from the 3d of Auguſt to the 16th. 
If he were then in this Company from the 3d to the 
16th, he could not be in his Chamber in Rufel- 
flreet, between the S th and the 12th, | 

Then we came to the 17th, and then we find 
him to be at Wolverhampton, where he continued 
to the 26th; and that it muſt be between the 17th 
and the 26th, is plain: For afcer that time which 
Mrs. Harwe!l ſpeaks of, the other Witneſſes give 
fuch Circumſtances, that it cannot be otherwiſe. 
You find him on the 27th at a Horſe- race, which is 


a remarkable Circumſtance z and theſe are things, 


that Men do very well remember whar days of the 
Month they happen upon. We then give you an 
account of the 29th ; that at Tixhall he was ſeen in 
company upon the Bowling-green, with Perſons of 
Quality; Sir Thomas Whitegrave, and others: ſo 
we give you an account where he lodged. The 
28th he was at Bel/amore, The 29th he went to 
Mr. Heveningham's, there he lodg'd till the 1ſt of 
September ; and this is remember'd by particular 


Circumſtances, that he went a fiſhing, and a ſet- 


ting, anda hunting. Then the next day, which is 


the 1ſt of September; and the next day after, the 
2d of September, they ſaw him at Mr. Gerrard's; 
he din*d upon the 2d at Mrs. Crompton's, and lay at 
Boſcobel : there he continued the 3d, and the 4th he 
came to Wolverhampton again. 

So that this ſhews, that what Mrs. Harwell did 
ſpeak of, was true; for if Mrs. Harwell did ſee 
him, as 'tis not at all doubted but ſhe did, it 
muſt be in that Interval of Time between the 16th 
and the 27th; where we give you an account of him 
by other undeniable Circumſtances, that he lodged 
at other Places, and could not lodge at her Houle 
at Wolverhampton. 

Beſides, Gentlemen, the particular Circumſtances 
that they do remember him by, proves it to be on 
thoſe Days. Mrs. lar well gives her politive Oath, 
that he did come there the 17th, and lay there 
cvery Night to the 26th, which was on the Monday 
Scven- night after; and that he came again the 4th 
of September after, and lay there till the 7th. 

Then there is Ruſhton, another Witneſs, that 
ſaw him at her Houle, the 18th, 19th, 20th, 21ſt, 
22d, and 25th. And, I ſay, it muſt be thoſe 
Days, becauſe we have given an account, by other 
Witneſſes, of all the other Days. And it muſt be 
that very time that Oates ſpeaks of; for-it was the 
Summer before Ireland was apprehended and execu- 


ted for the Plot, which was Michaelmas 1678. 


Mrs. Winſord, ſhe remembers him at Welver- 
bam ton, the 18th, 19th, 22d, and 24th. 

9/anley remembers the 18th and 19th; and if you 
atk him how he remembers it, he tells you, by a 
Circumſtance that moſt Men would remember ; he 
buried his Child that day, and entertain'd Treland 
with the Proviſion for the Funeral. Now Men 


_ Uſually remark ſuch Accidents as theſe ; for that is 


a thing a Man cannot forget, that has any Concern 


for per jury. | 97 


in the World for thoſe that are ſo nearly related to 
him; and therefore ſuch Circumſtances mult of ne- 
ceſſity evince the Truth of what he ſpeaks, becauſe 
it is brought to his mind, by an Accident that can- 
not be forgotten, 

Mrs. Purcel, which is the next Witneſs ; and ſhe 
remembers to have ſeen him the 18th, 19th, 2oth, 
21ſt, 22d, and 23d; for ſhe remembers the laſt of 
them was the day before Baribolomew-day, which 
was a remarkable day. 

Then there is another Man, that look'd to his 

Horſe whilſt he was there, but his memory will not 
ſerve him to ſpeak to any particular Time ; he 
only evidences, that he was there ; and the other 
Witneſſes ſpeak to the Time. 
Mr. Stamford, he remembers it to be at that 
time, becauſe he ſaw him on the Sunday after the 
Aſſumption of our Lady, which is always the 15th 
of Auguſt : and the like ſays Mrs. Gifford. Theſe 
Circumſtances verify her Teſtimony. | 

And Mr. Gifford remembers, he came on the 
17th Day ; and he faw him every day, till the 
26th Day. 

And Mrs. Fowler, who is Mrs. Iarcell's Daugh- 
ter, ſhe remembers he came the 17th day; and 
ſhe was in his Company every day, till the 26th, 
except one day, when he went to Litchfield ; that 
was the day before Bartholomew-day, which was 
Friday. 

Mrs. Keeling, ſhe ſwears, that upon the 17th day 
he came there, which was Saturday. She faw him 
on the Sunday, and on the Monday; and went on 
the Monday in the Afternoon, to the Funeral of her 
Mother, which is another Circumſtance, that ſhe 
muſt needs remember; and by that, has the Re- 
membrance of the Day of the Month when he was 
there: And ſhe return'd back again on Thurſday, 
and heard him that day, but did not ſee him. But 
ſhe ſaw him every day after, till he went away 3 
and ſhe remembers his going away was upon the 
27th. And ſhe remembers likewiſe, that he re- 
turn'd the 4th of September after. | 

Mr. Richardſon, he proves, that he ſaw him upon 
the 19th Day of Auguſt at Wolverhampton ; as he 
was told, it was he: And being aſk'd, when he 
was told ſo? He ſays, Mrs. Harwell told him ſo, 
ſome time before he was apprehended ; fo that ſhe 
could not tell it him then, to ſerve a Turn. And 
he is a Proteſtant too. 

So is likewiſe Eleanor Graves; who gives you an 
account, that ſhe ſaw him there on the 2oth, 2 11ſt, 
and 22d; and on the 23d, ſhe went to Li!chfield 
with him; and upon the 25th, ſhe ſupp'd with 
him at Mr. Winford's. 

Now, Gentlemen, you have a full account of it, 
even to a Demonſtration, that he muſt be in theſe 
Places at this time, if you will believe one thing, 
that is, that theſe Witneſſes ſaw him at all. And 
ſure none can doubt, but theſe Witneſſes did, upon 
the Circumſtances they have teſtified, ſee him in 
Auguſt and September : and then it muſt be thoſe 
particular Times, that they ſpeak of. 

At Wolverhampton then you have him to the 
26th: The 27th day, you haye an account of him 
at the Horſe-race at Eiching- bill. The 28th, Mr. 
Howard gives you an account, he dined at Bella- 
more, at Mr, Aſton's. The 29th, you find him at 
the Bowling- green at Tixhall; and from thence to 
Mr. Heveningbam's, where he lodg d that Night, 
and ſtaid there the 3oth; which is prov'd by the 
Circumſtances of fiſhing in the Morning, and ſet- 


ting in the Afternoon. And the next day, which 
was 


wos Saturday the 31ſt, you hear he was at the kil- 
ling of a Huck; where Mr. Gerrard was expected, 
but Sickneſs prevented his coming. And you have 
him the iſt of September, which was Sunday, at 
Mr. Gerrard's Houſe, where ſeveral of the Wit- 
nefles did fee him. | 

And beſides, one Proctor tells you, he ſaw 
him the 31ſt of Auguſt, at Fulford, at Mr. Lowe's. 
And he very well remembers that to be the Time, 
by a remarkable Circumſtance : For (fays he) the 
Lift Dey of Auguſt 7 went to pay ſome Money, (which 
is a thing Men are generally very punctual in) and 
when I cam? home again, I found him there. And 
he ſwears he ſaw him at Mr. Gerrara's Houſe, the 
1ſt of September, the Day after. 

Mr. Ring remembers he ſaw him at Mr. Ger- 
rard's of Hild:r ſham, the firſt of September ; and 
that he dined at Mrs. Crompton's, the ſecond of 
September, and ſtaid there till two of the clock 
in the Afternoon; and went from thence, with an 
intent to go to Boſcobel. 

Lee ſays, he ſaw him at Mr. Gerrard's Houſe and 
at Mrs. Cromſton's: that he dined there, and went from 
thence to Pancraſs, and from thence to Boſcobel. 

Mr. Biddolph remembers, he dined with him on 
the ſecond of September, at his Aunt's ; and that 


by this Circumſtance, he was defired by my Lord 


Cullen, to fee an Horſe-Race in Northamptonſhire z | 


and promiſed my Lord Cullen to come: Which 
Horie-Race is always on a certain Day, the firſt 
Thurſday in September ; and that Year it happen'd 
to be the fifth of September: And it was the Mon- 
day before, that he dined at his Aunt's ; and be- 
cauſe of his Promiſe to my Lord Cullen, he would 
not ſtay all Night. Andſo it muſt be the ſecond 
Day of September, that he ſaw him there. 

Mrs. Crompton ſays, it was the ſame Day, that her 
Nephew, Mr. B:dd9{ph, dined there: For he was a 
Stranger, and ſhe never ſaw him before, nor after, 

And there 1s another Gentlewoman, Mrs. Pal- 
mer, that ſwears, he dined at Mrs. Crompton's 
bur ſhe cannot tell the particular time when. 

Mrs. Gifford law him at Parncra/5, between the 

Hours of four and five in the Afternoon, upon 
the ſecond of September : And Lee went along with 
him to Pancra/5 ; and from thence he went to 
Boſcobel. | 

Mr. Pendrel ſays, he ſaw him the ſecond of Sep- 
tember at Night; tor he came to his Houſe. Which 
agrees with all that the other Witneſſes fay, which 
was, that he intended to go to Boſcobel that Night. 
He and his Wife both teſtify, that there he lodged 
upon the ſecond of September, and ſtaid there the 
third of Se/tember , and went from thence the 
fourth, to B/ack-Ladies : where Mr. Gifford tells 


you, he dined. h 
And we have given you an Account before, where 


he was the Fourth at Night: For then he was re. 


turned to Melverbamſtin; and there he lodged to 
the ſeventh of Sep/ember, And after the ſeventh of 
September, though we do not give you a poſi- 
tive Evidence, That upon the ſeventh of Sep- 
tember, at Night, or upon the eighth, he was 
at my Lord Aſton's; yet we have given you that, 
which amounts almoſt to a Demonſtration, that he 
mutt be there upon the eighth of S-pr2mber. For 
he went from thence with Sir John S2uthcoat, to g⁰ 
towards London, on the ninth. And our Evidence 
is the more credible, becauſe they ſwear cautiouſly 
all of them: Unlels they remember ſome remark - 
ble Circumſtance, they will not take upon them to 
tix upon a particular time. 
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Then, Gentlemen, we give you an account, by 
the Perſons that were in his Company where he was 
every Day, all along from the time he left 7ixha!!, 
down to the time he came to Sir 7 Sourhcoal's 
Houſe in Surrey. And this Journey took up the 
ninth, tenth, eleventh and tweltth of September: There 
are four Days; and he ſtaid there one Day. Then 
he ſold Mr. S$9uthcoat his Horſe. Mr. $9:throat lent 
him his Horſe to come to Town ; and the next day 
he did come to Town. And ſo we have brought 
him to Saturday the Fourteenth of September. 

And now, let all the World be judge, if there 
be any poſſible room left, that any one word Mr. 
Oates has ſaid, can be true; even giving him the 
Latitude of Time, he himſelf defires, and ſays 
all Witneſſes muſt be allowed. No, there is not 
one Minute for him, wherein he can be verified in 
any one Tittle of his Evidence, as to 1reland”s be- 

ing in Town. And this is that which I call (and 
ſure, well I may fo call it) a D-monjirative Proof, 
that what Oates did ſwear is utterly falſe. - 

Gentlemen, the Jury had not this Evidence at the 
Trial of Ireland: Some there were, that went our 


of the Town with him; and ſome, one or two of 


Wotlverbampton, were at the five Jeſuits Trials; 
but not above five or ſix in all of theſe forty odd, 
that now appear. True indeed it is, all theſe 
were not there ; and Ireland upon that, unfortunate- 
ly ſuffered; for ſo J may take leave to ſay, it was 
Unfortunately. 

Mr. Oates has ſaid one thing unto you, which 
he lays much ſtreſs upon: He would have you 
look upon 1t as a great Hardſhip, that this Proſe- 
cution comes ſo late; and that it is ſtrange, after 
fix Years time ſpent, this ſhould not be ſet on foot. 

But, Gentlemen, I cannot. but with much Sor- 
row remember to you, and I know you all remem- 
ber it too well; That there was a time, when the 
City of London was ſo far corrupted, that it was be- 
come a Refuge and a Sanctuary for High-Treaſon; 
when there was no Juſtice to be had for the King 
there; when Men lodged themſelves within thoſe 
Walls, as a Protection for their Conſpiracies: we 
all remember the Time, when Indictments were 

preferred, and a plain Evidence given to a Grand- 
Jury, even to the publick Satisfaction of all that 
heard it; and yet they have refuſcd to find the Bill: 


And not only ſo, but vere ſo abetted by the Rab- 


ble, that it was ſcarce ſafe for the Judges to ſit upon 
the Bench. Theſe are things none of us can forget, 
but mult be perpetually remembred, to the ſhame 
of the Authors and Contrivers of them: And 


therefore it is no wonder an Indictment was not 


preterred againſt Mr. Oates, at that Time, when 
the plaineſt Proof againſt Criminals could not be 
admitted, And this will give eyery Man Satisfac- 
tion, why it has been delayed; and I hope at the 
lame time give every Man a Caution, how they fall 

into the like Circumſtances again. | 
But, Gentlemen, you have heard the Evidence 
that is now offered, to prove this Matter of Fact; 
and it is a plain Demonſtration, if you will believe 
that Mr. Ireland was ſeen by theſe Men at all, he 
was ſeen at thoſe very times they have particularly 
declared : For upon Conſideration of the Circum- 
ſtances, it is impoſſible it ſhould be at any other 
mes; and fol leave it to you to judge upon the 
whole, whether the Defendant be perjured or no. 
L. C. J. Gentlemen of the Jury, this Caſe has 
taken up a great deal of Time; but it is a Caſe of 
that moment and conſequence, that ſure no time 
ought to be thought too long, that is employed 
3 tor 
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for the diſcovering of the Truth, ſo — 2 
be diſcovered, as the Matter now in queſtion. For 
as I ſaid at the beginning upon this Occaſion, and I 
cannot but ſay it again now; I confeſs, I cannot 
without Horror and Trembling, refle& upon the 
many Miſchiefs and Inconveniencies we have been 
run into, if the Teſtimony given this Day in this 
Cauſe againſt Oates prove true, as I cannot in the 
leaſt imagine, where there ſhould remain the leaſt 
Objection againſt the Truth of it; I cannot, I ſay, 
but bewail, that ſo many innocent Perſons (to the 
Reproach of our Nation be it ſpoken) have ſuffered 
Death upon this account. | 

God deliver me, from having the leaſt ſtain of 
innocent Blood imputed to me; and it is more to be 
lamented, when we ſee that Impudence, which has 
brought that Infamy upon our Land, continues with 
a brazen Face, defying all Shame to this day. But 
by this we may be informed, how ſome Men's Con- 
ſciences are ſeared, and that there are ſome People 
that do indeed live without the Fear of God in the 
World. For if that Man, who has aſſumed to 
himſelf the Habit and Character of one that ſhould 
preach to others, Religion, Virtue, and the Things 
that become true Chriſtians, ſhall become ſuch a 
Monſter of Impiety and Impudence, in defiance of 
Heaven and Earth; what greater and more mani- 
feſt Proof can there be of a ſeared Conſcience? 
I cannot but lament likewiſe the Wickedneſs of 
our Age, when I reflect upon the Teſtimony of 
that other Wretch, (indeed I cannot uſe Terms ſe- 
vere enough for him) that when he was going into 
another World, ſhould perſiſt in ſuch groſs Falſities; 
I mean Bedloe, infamous Bedloe; and let his Name 
be for ever infamous to all Mankind, that have any 
regard, or deference for the Truth ; that he ſhould 
with his lateſt Breath dare to affirm, that every 
Word he had ſaid of the Popiſh Plot, was true: 
when it isas clear as the Sun, by the Teſtimony of 
this Day, that every Word he {wore about Ireland, 
was utterly falſe. Good God of Heaven! What an 
Age have we lived in, to ſee Innocence ſuffer Puniſh- 
ment, and impudent Falſity reign ſo long ! 
Gentlemen, I hope all Eyes are opened, (I wiſh 
they had been ſo long fince ;) let us lay the Burden, 
the Infamy and Reproach of theſe Things, upon 
them that deſerve it; for we cannot but know, we 
are reckoned as a By-word to all our Neighbours, 
and ſhall remain Monuments of Ignominy to all 
ſucceeding Ages and Times, if we do not endea- 
vour to diſcharge our ſelves, and our Religion, 
and the Juſtice of our Nation from theſe Scandals. 

Gentlemen, I think I am obliged, in the firſt 
place, to take notice of what Mr. Sollicitor General 
has mentioned, concerning the Inſolency of thoſe 
Times, wherein the Faction was grown to that ex- 
travagant Height, that, in truth, a Man durſt 
not appear, with ſafety of his own Life and For- 
tune, to teſtify the Truth. And, is it not a ſname, 
that it ſhould be remembred, what one of the Wit- 
neſſes this day teſtified? That when he came to 
appear at the Council-Table, to atteſt a Matter of 
Fact, before this innocent Blood was ſpilt, (for ſo I 
muſt call it, if that which has been ſworn this Day 
15 true) the Rabble ſhould be ſo boiſterous, as to 
cry out, I here is that Villain, that dares come to 
give Evidence againſt OATES, the Saviour of 
the NaTion? Oh, horrid Blaſphemy, that no 
leſs an Epithet ſhould be given to ſuch a profligate 
Wretch as Oates, than that which is only proper to 
our Bleſſed LOR D ! As though Oates had merited 
"_ 1 8 Mankind; and ſo indeed he has, if 
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we take it in a true Senſe: He has deſerved much 
__ Puniſhment, than the Laws of this Land can 
inflict. 

And I muſt needs ſay, Gentlemen, That this 
is an Inſtance, why there ſeems not to have been 
Puniſhment enough ordain'd in Law for Perjury, 
becauſe our Law- makers did not foreſce, that there 
_— ever be ſuch Villains, ſuch Miſcreants, as 
theſe, 

We have indeed another Inſtance in the Law, 
of a Crime for which there is no adequate Puniſh- 
ment; and that 1s in the Caſe, where a Child kills 
his Father : Parricide has no peculiar Judgment 
aſſigned for it; but we are forced, becauſe theſe 
Things have been ſometimes practiſed, by a Con- 
ſtruction in Law, to make that Child as a Servant 
to his Father, and ſo puniſh him with the Judgment 
of Petty-Treaſon: but take him immediate ly as 
he is a Child, and not as a Servant, and I ſay there 
is no particular Proviſion in Law, to punil!: uch an 
Offence : And, what is the reaſon of it? bBccauſe 
it is ſo unnatural, and againſt the Imagination of 
Mankind to believe, there ever could be ſuch a 
wicked Child in the World. 

If that be not to be imagined, how could it be 
imagin'd, that there ſhould be ſuch horrid Villains, 
as ſhould attempt the Deſtruction of the Govern- 
ment of three Kingdoms? Good Lord! What 
times do we live in? Surely, 'tis ſuch an Age, as 
was never known, from the Creation of the World 
to this day. 

And to this muſt be added, what aggravates the 
Miſchief, that all this is done under the Umbrage, 
Countenance, and Pretence of Law; the Proceed- 
ings of Law, the uſual Methods of Juſtice, are 
made the Inſtruments of the moſt horrid Injuſtice. 
The Murder of our late bleſſed Sovereign, King 
CHARLES the Martyr, of ever-happy Memory, 
though a Crime as high in it felf, as the Law 
knows of; yet I may ſay, it was aggravated very 
much, that that — . but glorious King, 
ſhould be brought to the Block, by a Pretext of 
Law, and cut off by a colourable Method of Juſ- 
tice ; *tis that which makes that Murder ten times 
more baſe and infamous. So, Gentlemen, the De- 
ſtruction of poor innocent Perſons, by falſe Accuſa- 
tions, by the pernicious Evidence of perjur'd Wit- 
neſſes, in a Court of Juſtice, makes their Crime in- 
finitely more odious, than common Murder. 

Gentlemen, I cannot but ſpeak with warmth in 
a Caſe of this nature; and I the rather ſpeak ſo, 
becauſe, at the time when thoſe things were done, 
we all know, the Nation was in a hurry, and a 
ſort of ill· minded Men had crept in among us, who 
had blown us up to ſuch an height, that nothin 
but what comply'*d with their malicious and devili 
Deſigns, was to be believed ; when the King could 
not get common Juſtice done againſt real Traitors ; 
but the very Streams of Juſtice were all corrupted, 
though the Fountain (God be thanked) was pre- 
ſerved pure. 

When the Faction (by Cabals and Intrigues) had 
got Sheriffs of their own Party, and laboured to 
get all other Officers of their own wicked Princi- 
ples, then came all thoſe Miſchiefs we ſo long la- 
bour'd under. When thoſe Fellows, that had fo 
great a ſhare in the late Rebellion, were the onl 
fit Men to be truſted with the Government ; and all 
the while were deſigning to deſtroy it, and to bring 
us into the ſame miſerable Condition we formerly 
were in. 


0 


Was 
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Was it ever (I ſpeak to you, Gentlemen of the 
Jury, Citizens of London, who know its antient 
Conſtitution, and have too well experienced its 
late Convulſions) was it ever known, till Juſtice 


was deſigned to be corrupted, that there was any 


labouring to be Sheriffs? No, Endeavours were 
always uſed to be excuſed, and Fines paid to get off 
from that Office: And the reaſon is plain; for 
never was there a wiſe and wealthy Citizen, that 
had a mind, out of a principal Part of his Eſtate, 
to ſquander away ſo much as is neceſſary to defray 
the Charge of that Office : But it was the Deſign 


that thoſe Raſcals had upon the Government, that 


made them ſo greedy of thoſe Places ; and they 
thought they had now an Opportunity to effect 
their Deſign, upon theſe Fellows pretended Diſco- 
very. They believed, that becauſe we were hurried 
into the Miſchiefs of the late Times, by Pretences 
of Popery, the ſame Bait would be ſwallowed now : 
Therefore the Cry muſt be ſet up, Popery was a 
coming in. They concluded, it they could bur 
make uſe of the fame Engines, they ſhould have the 
ſame Effet: Witneſs a Peer, that is now dead, 
one that was a main Inſtrument of our Confuſion in 
the late Times, and thereby experienced in Villany, 
was made uſe of as the chief Tool in theſe late Con- 
trivances. 

But alas! when they found thoſe Pretences and 
Projects would take no longer, then they fly to 
that, which was indeed the bottom of all; I mean, 
The bloody Conſpiracy. When they found they could 
not overthrow the Government by Methods of Law, 
they betake themſelves to downright Treaſon. For 
by this time the Eyes of the honeſt Citizens were 
opened; and they found what Intereſt was driving 
on: And it was time to have them open, when a 
Cauſe in Guild-Hall was always tried according to 


the Characters of the Client, and not the Merits of 


the Cauſe; when, if a Man was blaſted with the 


Name of a Tory, he was ſure to loſe it: But if a 


whining Raſcal was ſanctified with the name of a 
Whig, he was ſure to have it go on his fide: Wit- 
neſs the famous Cauſe of Mr. Loades, about his 


Lemons. 
But when Sheriffs came to be elected in due man- 


ner, ſuch as were fit to be truſted with the City 
Buſineſs; what do they, but break out into a hor- 


rid Conſpiracy, to take away the Life of that bleſſed 
King, that merciful Prince, ſo lately deceaſed, to 
the Grief and Sorrow of all his loving and loyal 
Subjects? And not only ſo, but to rob us of his 
ſacred Majeſty, our prelent moſt Gracious Sove- 
reign; whom I pray GOD to preſerve long to 


- reign over us. [To which, the Auditory gave a great 


Acclamation, ſaying, Amen.] 

Gentlemen, When theſe Things are thought 
upon, you mult give me leave to obſerve (let others 
think what they pleaſe) that was the real Plot, the 
true Plot: For there is one thing obſervable, that 
attends this whole Affair, that every Man who ſuf- 
fered for the Plot, which the Witneſſes truly call 
Oates's Plot, to a Man denied it even to the laſt 
Gaſp ; and took it upon their Deaths and Salvations, 
that they were innocent : Nay, when they had not 
thoſe Hopes Bedloe had of Life, (for I cannot be- 
lieve, that he could have been ſo egregious a Vil- 
lain, as to have atteſted ſuch notorious Lyes, if he 
had nor hoped to have recovered, and thereby in- 
creaſed his- own Reputation) yet not a Man of the 
others, but diſowned it with their dying Breath. 
Now, on the other ſide, there was not a Man, that 
was concerned in tne Conſpiracy, of which this Was 


to be the Blind and the Colour, had the Confidence 
to deny it, when they came to ſuffer for it. All 
this ought to be put in the Ballance, and duly 
weighed. | 

For, Gentlemen, becauſe it is a Matter that is 
not only publick here, but all the World over, we 
muſt have the Juſtice of the Nation vindicated, 
and its Diſ-reputation wiped off. And having taken 
notice of theſe Things, which I could not well omir 
upon this Occaſion, I muſt now put you in mind, 
what is neceſſary for you to take into your Conſide- 
ration, as to the particular Caſe betore you. And, 


Firſt, You muſt obſerve, that this Indictment 
againſt Oates, is for commirting wiltul and corrupt 
Perjury; which is alſo ſaid to be done maliciouſly, 
And if it were falſe, ſurely it was malicious; be- 
cauſe by his falſe Oath, have innocent Men been 
convicted, condemned, and executed, 

Secondly, You are to conſider, how far the Thing 

goes, to make it material to the Iſſue: For if it 
were upon a Nicety only, or a Catch, or any of 
thoſe fine Words, that he has been pleaſed to make 
uſe of; it were not fit to perjure him upon it. But 
it is certainly very material: For Time and Place 
are Matters ſubſtantial to diſcover Truth and Falſ- 
hood by; as in the Caſe of Syſannah, the Perjury 
of the Elders, as you may remember, was detected 
by thoſe very Circumſtances. But I ſhall ſhew you 
the Occaſion of this Oath ; and that will manifeſt 
it to be a material Part, in reſpect of the Time. 
For, 
Firſt, Here was a Conſult held, as he teſtified, 
the 24th of April, 1678; and then he ſwears Jre- 
land was in Town, and preſent at the Conſult : But 
all that Oates ſwore, would not do the Feat, becauſe 
that he was but one Witneſs. Then comes Bedloe, 
his worthy Yoke-fellow (a Brace of ſuch Witneſſes, 
as the Lord deliver all Mankind from) and he 
aſſigns another Fact upon Mr. Ireland, in the 
Month of Auguſt, the latter end of it, or the begin- 
ning of September; which is material, and makes 
two Witneſles againſt Ireland, which Oates knew 
well enough: For he is his Arts-Maſter; he knows 
all the Tricks, and can tell the very Nick that will 
do. And therefore, when he finds Mr. [reland fo 
poſitively affirming, that he was then out of Town; 
and if ſo, Bedloe did not ſwear true: then does this 
Oates come in, (and thereby makes his Teſtimony 
material to the Point then in Iſſue,) ſays he, The 
firſt of September, or (at leaſt) the ſecond, I will 
ſwear be was in Town ; for he gave me twenty Shil- 
lings. And that is givenas a Token, why he does 
remember it. And thus he did prop up Bedloe's 
Teſtimony, againſt Mr. Ireland's Defence. This 
is proved to you by Mr. Waterhouſe, who was one 
of the Jury. And the ſame thing does the next 
Gentleman ſwear, which is Mr. Byfie/d: They do 
both agree in that Circumſtance punctually, that he 
ſwore he had then of him twenty Shillings. 

Ay, (but ſays he for himſelf, becauſe I would 
remove the Objections out of the way, as they oc- 
cur to me) 'i very hard, this being now ſome ſix or 
ſeven Years ago, that I ſhould becalled to queſtion about 
ſuch a thing; when they might have had a time to diſ- 
prove it before. | 

Beſides, Gentlemen, the Anſwer that has been 
truly given to you, concerning the Miſerableneſs 
of the Times; when, the truth of it is, there 
was no Jultice to be had for Proteſtants, if we ſpeak 
of the Church-of-Eng/and Men under that Name: 
For either they were Japiſts in Maſquerade, or 
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Popiſhly affected ; or the Names of Tory and Tanli- 
v, and I know not what, was cnougli to do their 
work for them: And no body was reckon'd of the 
Sober, Virtuous, Godly Party, but thoſe that were 
under Afſociations and Covenants; as tho' there was 
no Sanctity to be found in any but thoſe who were 
bent to deſtroy all Virtue and Keligion. I ſay be- 
ſides that, there is another Anſwer, which I am for- 
ry has ſo much weight in it: Could any Man have 
believed that Outes ſhould dare ſo impudently to 
ſwear a Fal ſhood, and that in a Cauſe where Life 
was concern'd ; and the Man hang*d upon his Te- 
ſtimony? To what purpoſe then ſhould his Rela- 
tions interpoſe to diſprove Oates, after his Death ? 
That would not revive him. But you find there 
was an Inclination that way; and I wiſh to God, 
with all my heart, it had taken effect: For what 
ſays the old Gentlewoman ? As ſoon as ſhe heard 
what Mr. Oates had ſworn, which ſhe knew to be 
falſe, immediately ſhe diſpatch'd an Expreſs to Lon- 
do; and ſent a Petition to the King, That either Ire- 
land might have a new Trial, or his Execution might be 
2priev*d, till they brought up ſuch Witneſſes, as would 
have made it apparent, and as clear as the Light, that 
what this Fellow had teſtified, was notoriouſly falſe. 
But ſuch, ſuch, I muſt ſay, was the Misfortune of 
the Time we were in, that ftop'd the Fountain of 
Mercy it ſelf, from letting forth its wonted Streams; 
and even compelPd that compaſſionate Prince, ra- 
ther than he would give any diſturbance to his Peo- 
ple, to permit that Execution againft his own Incli- 
nation; becauſe there was a Verdict, and Judgment 
in the Caſe. For as he was really the Fountain of 
uſtice, ſo was he of Mercy too. And it is well 
own to thoſe that had the happineſs to be near 
his Perſon, how oft he expreſſed his Concern for ha- 
ving conſented to this Execution. And this conti- 
nued with him even to his dying Day, as the buſi- 


neſs of my Lord of Strafford did with his Royal Fa- 


ther. 
And, Gentlemen, I choſe to mention this Paſſage 


concerning his late Majeſty, for this reaſon, That 
when we live in ſuch tumultuous Times, when 
things are put ſo hard upon Princes, as to compel 
them to reſtrain their Mercy, where they think it due, 
rather than ſeem to ſtop the Current of Juſtice ;3 this 
ſhould not be remember'd with any Reflection upon 
them, but with Infamy to thoſe that are the Cauſes 
and Grounds of it: When ſuch prodigious Wretches, 
as Oates and Bedloe, for there appears no Evidence 


before you, but of thoſe two profligate Villains, 


who came out of Goals, and after having been 
guilty of Villanies almoſt of all ſorts that ever 
were committed, came to be ſanctified by commit- 
ting more; and were therefore call'd, The Saviours 
of the Nation. | 

Gentlemen, The next Objection that is made a- 
gainſt the Evidence for the King, is, That they are 
all Papiſts ; who deſign nothing but to deſtroy the Go- 
vernment, and ruin the Proteſtant Religion. And 
this muſt be taken to be the whole Deſign of all 
theſe Perſons of Quality, and others, that th 
come to forſwear themſelves, and damn their Souls 
toall Eternity, on purpoſe only to deftroy Innocent, 
Proteſtant Mr. Oates. Alack-a-day ! When at the 
ſame time, I muſt tell you, if it were 5 


you have about ſeven or eight Proteſtant Witneſſes 

of the Church of England, that confirm the Teſti- 

mony of the reſt : Not that we muſt think, or ought 

to have any ſuch Conception among us, but that 

Roman Catholicks in point of Law, are good Wit- 

7 ; _ are to be credited as much as any other 
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Witneſſes whatſoever, unleſs there be ſome Objec- 
tion made to them; which would be the ſame a- 
gainſt a Proteſtant as a Papiſt : For there remains 
a Right in them, and they ought to have equal 
Credit given to their Teſtimony, with thoſe of any 
other Perſuaſion, if a regular Objection be not ſtar- 
ted againſt them, And fure I am, that has been 
always the Law ; and ſhall be my Practice, while 
I have any thing todo with the Adminiſtration of 


Juſtice. Let the Sober Party, as they call them- 


ſelves, make what Reflections they pleaſe upon it, 
or trouble themſelves as they will about it, I value 
them not, nor their Opinion: Let them ſend as ma- 
ny Penny- Poſt Letters and Libels as they have a 
mind to do; two of which I receiv'd laſt Night, 
about yeſterday's Trial. This I am ſure of, Ly. 
ing is as much the Talent and Inclination of a Preſ- 
byterian, as ever it can be of a Papift: Nay, more z 
for it is as inſeparably incident to a Presbyterian (and 
ſuch ſniveling, whining, canting Knaves) to lye, 
as to ſpeak, They can no more forbear Lying than 
they can forbear Speaking ; for generally, as often 
as they do the one, they do the other. 

Beſides, I muſt obſerve to you, with what Cau- 
tion, Care and Sobriety, both of Expreſſion and 
Action, all theſe Gentlemen and Women have de- 
livered their Teſtimony, with the greateſt Tender- 
neſs and Care that poſſibly could be : And as well 
as they have given it with Caution, ſo I cannot but 

t it home to you, Gentlemen at the Bar, to give 
it its due Conſideration. 

For tho? the other Juries did believe Oates, and 
not them at that timez yet that is not to be your 
Meaſure, becauſe you have not the ſame Reaſon to 
do it. Could any Perſon think, that there ſhould 
be ſuch Villains upon Earth, as impudently to fwear 
downright Treaſon againſt their Fellow-Subje&ts, if 
there were no Truth inthe Accuſation? That was the 
thing that guided thoſe Juries, who were all of them, 
no doubt, very honeſt Men; and that was it, which 
influenc'd the Parliament to do what they did in the 
matter. For it was morally impoſſible to be thought, 
w ſuch Wickedneſs could be ſo publickly attemp- 


But God be thanked, the Eyes of all honeſt and 
underſtanding Men are opened. And we ſee the 
fault was in our Credulity; and that theſe were 
Fellows ſhould not have been believed: And it con- 
cerns us, when the Truth has been ſo debauch'd, 
and our Credulity ſo impoſed upon, to ſhew the 
World our juſt Reſentment thereof. 

And this I ſay to you, Gentlemen, with a pur- 
poſe to vindicate thoſe Perſons who were concern'd 
as Jurors, in the Trials of all thoſe Cauſes ; becauſe 
that is the thing much harp*d upon, and aim'd at: 
That becauſe he was believ'd before, to disbelieve 
him now, would caſt a Reflection upon the Juries; 
whereas, if that Opinion hold, never will there be 
any ſuch thing as —_— detected, ſo long as the 
Sun and Moon endure: For if a Verdict be obtain'd 
upon falſe Teſtimony, and it ſhall be enough for 
the Witneſs to ſay, I was believ*d at ſuch a Trial, and 
therefore do not you offer to proſecute me for Per- 
jury: That would be the fineſt Doctrine that could 
be taught, to give a Licence to deſtroy all Truths, 
Juſtice, and human Society. 

Therefore I leave it home upon you: Upon your 
Conſciences be it; for, in the preſence of the Great 
God of Heaven and Earth, that ſees all our Hearts, 
and will judge us for our inward Thoughts at the 
laſt Day, Liberavi animam meam. If you can find 
all theſe Perſons (in number forty-ſeven) guilty of 

| | O 2 wilfal, 
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wilful, downright, malicious, and corrupt Perjury, 
then you muſt acquit the Defendant. 

For the Particulars of the Evidence, which a- 
bound in many material Circumſtances in point of 
Time and Place, I ſha!l run them over as ſhort as I 
can, and remind you of them ; not becauſe I think 
it extraordinary neceſſary, as tho* there were the 
leaſt doubt of the Fact, but for the Satisfaction of 
all Mankind, that are not under invincible Preju- 


dice againſt the Truth. And I am ſure, upon yeſ- 


terday's Buſineſs there remain'd not any doubt with 
any that heard it, fave one, who I know had a great 
ſhare in the Deſign, that was at the bottom of it; 
and I doubt, was one of thoſe Perſons that ſet this 
Villain on work: his Name may be conceal'd for 


the preſent, but a few days will diſcover it here, or 


in ſome other place. | 
Gentlemen, what Mr. Attorney, or Mr. Sollici- 


tor-General, or any of the King's Counſel have ſaid, 
or what the Defendant has ſaid for himſelf, if not 
proved, and made plain by Evidence, 1s to be no 
Guidance at all to you, who are only to go accor- 
ding to the Teſtimony given to you ; for that is pur- 
_ to your Oath, which Oath is the Rule of your 
uiry. 
= The Witneſſes that prove, that he did ſwear 
ſo in both the Points in the Indictment ; I need 
not mention, they were ſo full: They tell you he 


ſwore, that Ireland was in Town from the 8th to 
| the 12th of A. guſt; but becauſe he fixed upon the 


8th at firſt, there was Caution given him, Be not ſo 
8 to a Day, conſider ⁊oith your ſelf, Then comes 

e to ſtab the Buſineſs to the quick, and to rivet it 
home: If I cannot be poſitive to the 8th, I will be 
Poſitive betwe:n the 8th and 12th. And as to the 
other Point, I did obſerve before that, becauſe Bed- 
loc was at a ſtand, upon Ireland's denying his begin 
in Town the latter end of Augiſt, or the beginning 


of Se tember, therefore comes Oates up again, to fix 


it home; and, ſays he, Jam fure he was in Town 
the 1ſt or 2d of Szptember, becauſe he gave me 


twenty Shillings. That he ſwore this, is teſtificd by 


three Gentlemen, whowere Jury-men at thoſe Trials, 

Now, that this is notoriouſly falſe, falſe to a tit- 
tle; and, as Mr, Sollicitor does obſerve, not the 
leaſt time left to give any ſort of countenance to 
what he ſwore, is thus made out to you. 

Firſt; you are to take notice, that upon the 3d 
of Auguſt, being Saturday, it is ſworn by three or 
four Witneſſes, that he went out of Town; and 
this is not ſworn as Mr. Oates gave his Evidence po- 
ſitively without Circumſtances, but they give you 


an account how they remember it z becauſe upon 


the Wedneſday before, which was a publick Day of 
Note among them, and always kept as a Fcſtiyal 
in memory of St. [gnativs, upon the laſt day of Ju- 


ly, as both they and Mr. Oates himſelf do affirm, 


there went Mr. Ireland, Mrs, Anne Ireland, and 
their Mother out of Town to a Friend's Houſe to 
dinner. Mrs. Irelaud did deſire him to ſtay there 
all night, as ſhe did. No, ſays he, I cannot ſtay 
all night, becauſe I muſt go out of Town on Satur- 


day, and I muſt provide things neceſſary for my 


Journey: Nay, that is not all; for it goes yet fur- 
ther. Says his Siſter unto him, Why do you begin 


_ Journey on a Saturday ? That is an improper 


Day. Oh! fays he, I do it, becauſe I am that 
Night to go to my Lord Aſton's Houſe in Hert- 
fordſhire, where I am to meet with Sir 70%n Soutb- 
coat, and go down with them into the Country : 
This does the Mother ſwear, and the Siſter. And 
then the Maid-Servant, and the Taylor's Wife, do 


give you another Token, that it was Saturday the 
zd of Auguſt, becauſe he had ſomething to be men- 
ded in his Clothes, and ſtaid for them; and he was 
to go out of Town, for he had his Boots on. 

There is yet this Circumſtance further, wherein 
thoſe four do all agree, That as he went out of 
Town the 3d of Auguſt, fo he did not return till 
the 14th of Set tember; for they ſay it was the Sa- 
turday Fortnight before Michaelmas, and the ſame 
Day of the Week that Michaelmas-day was of. So 
that you will find, that there is a conſtant Proof, 
and as plain a one as any poſſibly can be in the 
world, as to the time of his going out and coming 
home. And where he was in the mean time, proved 
directly by a great Company of Witneſſes, except 
one Day, For you ſee, the 3d of Auguſt he went 
to my Lord Aſton's at Standen: Several there are 
that ſaw him there the 4th, and dined with him 
there; particularly, Sir Edevard Southcoat, And 
to ſhew that it is not a thing they are poſitive in, 


and ſwear it roundly without Conſideration, they give 


you an account of the Reaſons of their Knowledge. 
You are to conſider alſo the Teſtimony given by my 
Lord Aston, a Perſon of great Honour and Quality: 
Says he, tho? I dare venture all I am worth in the 
World upon the Truth of it, that Ireland did go a- 
long with me all the Journey; yet, becauſe I did not 
take ſuch particular notice of the reſt of the time as 
I did of thoſe two Days, I will not take upon me 
to ſwear it. If Mr. Oates had had the forticth part 
of that Caution in his Evidence, I dare ſay, you 
had not had the trouble of this Day's Trial. 

The Fifth, you have a great miny Witneſſes 
who give you an account that he came on Monda 
night to St. A'/kans with my Lord Aſtien; tlere is 
Sir Edward Southcoat, Mr. John S$-uthcont, my Lord 
Aſton, the Coachman, and all the Servants. Sir 
Edward tells you, that Mo: day was a hot Day, 
and my Lord Aſton took him into his Coach; but 
he rode a horſeback all the reſt of the way, and had 
a fine going Horſe, which Horſe Mr. Jobn South- 
coat bought of him when the whole Journey was 
ended. They tell you likewiſe, upon the 6th and 
7th Days, the very Inns they lodged at upon the 
Road ; and particularly at Northampton, they lay at 
the George, which was Sir William Farmer's Houſe, 
which was then lett to an Inn-Keeper, becauſe of the 
Fire in that Town. And, which is moſt material 


_ of all}, for Mr. Oatess Satisfaction, you have for 


/ 


theſe times no leſs than four Witneſſes, that are Pro- 
teſtants of the Churchof England, who give you the 
ſame account. There are in all no leſs in number than 
fourteen to tis Point; and whether you will believe 
thoſe fourteen to be wilfully perjured, without E- 
vidence to the contrary, is left to you; and if they 
do ſwear true, Oates that was yeſterday found perju- 
red, muſt be convicted of Perjury againto-day : For 
in ſhort, the Queſtion is, Whether you will believe 
Perſons of Credit, that have no ſtain upon their Re- 
putation, or Oates, that upon plain Evidence was 
found guilty of Perjury yeſterday. 

When we come to 7ixhall, we have no leſs num- 
ber, that teſtify where he was from day to day, and 
from night to night, to the 17th, and from the 17th 
to the 26th. You have fiftgen Witneſſes more, all 
as direct and poſiuve, as can be in the world, 
ſwearing where ne was from t.ne to time. It ſeems 
he came co Tixhall on Thur day tie 8th; there he ftaid 
till Thurſday followig, and tlien he went to Holy- 
Well: he lay the fit Night at wanu ; the next 
Night at Holy-He1!!, at the Sig of the & ur, a noto- 


rious Inn there; he came to CHeſter on T, 4 
al. 


9 8 = 

. — : > _— => MPS. 
r n * : 
_— = — * . 2 n — f =: 5 2 — "x 


4 
* 
85 


fl 
14 
88 
Was 
£4 
* 
3 
7 
v4 
) 
— 
4 


7 BA N 8 * 
> * 4 , + IR REN "4 
e 70 Oe A. F l 3 ; 
* 12 n n . 
Ev EAR - - ä ua * g a OO SIMI 


1685. B. R. 


me of the Company left him there, but o- 
n rern back with him to Tixhail ; who ſay, he 
went away on Saturday Morning, which happens 
to be the 17th. And thus you have a full account 
of him, quite from the 3d to the 17th, beyond all 
controverly, plainly proved by Perſons of un- 
doubted Credit. And if he were, where they ſay 
he was, from the 3d to the 17th, how could Oates 
ſwear true, that he took his leave of him here in 
Town, between the 8th and 12th ? 

Now let us come from the 17th to the 26th, and 

ou have no leſs than fifteen Witneſſes, four where- 
of are Proteſtants z which I urge not as a neceſſary 
Qualification to be a Witneſs, but to anſwer Oates's 
Objection, as tho' this was a Popiſh Deſign to de- 
ſtroy him. They have given you an account where 
he was from time to time, by convincing Circum- 
ſtances, which you have heard ; particularly of one 
Day that he went to Liſchfield; one of the Wit- 
neſſes went with him, and a Proteſtant Witneſs too, 
that came back with him again, and ſupp'd with 
him at her Father's Houſe. The Apothecary tells 
you, the Day that he ſaw him was a Wake-day, 
which is a remarkable Time in the Country. You 
are told of the Funeral of one Woman's Mother, 
that made her ſtay away from Monday till Thurſ- 
day : of another Man's Child. I mention them but 
ſhortly to you, becauſe I know you have taken 
Notes of them, and they are ane ee. as Inſtances 
to maniteſt the Integrity of the Witneſſes, that this 
was not a thing contrived on purpoſe to make a 
Story of, but did really happen in the Order they 
tell it. And I muſt remember you of another Cir- 
cumſtance ſome of them do ſwear, that whereas 
Oates had a mind to evade their Teſtimony by that 
Queſtion ; whether this was the ſame [relard that 
was tried? It was moſt certainly he; for that is 
made too evidently to appear, by their ſeeing him 
executed at Tyburn, Iam ſorry to fay, innocently. 

From the third of Auguſt to the twenty-ſixth, 
there is not one Night, but you hear where he was : 
And from the twenty-ſixth of Auguſt to the ſeventh 
of September, you hear where he was, at the Horſe- 
match, upon the Bowling-green, at Mr. Hevening- 
hams, Mr. Lowe's, Mr. Gerrard's, Mrs. Cromp- 
ton's, Mr. Pendrel's, Mr. Gifford's, and Mrs. Har- 
2well's : And from the ſeventh to the fourteenth, 
ſave only one day, viz. the eighth, you have a 
particular Account too; and it does not appear by 
a rambling Evidence, but a faithful Account 1s 
given of all the Time, fave that eighth day; which 
ſhews the Caution of the Witneſſes. And it cannot 
but be eaſiy preſumed, he was either at Tixball, or 
thereabouts ; becauſe he was at Molverhampton the 
ſeventh, coming to London the ninth. How eaſy is 
it to imagine him there the eighth; and the rather, 
becauſe where he was the eighth, is not material to 
the Point in queſtion before you, but where he was 
the firſt and ſecond ? 

And, Gentlemen, if in caſe you had a mind to 
imagine, he was the eighth at London, it muſt be 
by a ſtrained Imagination : for you muſt take him 
to be at Wolverhampton the ſeventh, and make him 
ride poſt to Londen that Night, and return poſt 
from London the eighth to Tixhall, to be ready 
there early in the Morning upon the ninth, or take 
four days Journey back again ; or elſe you cannot 
give the leaſt countenance to any other Imagina- 
tion, but that he was about Tixhall the eighth of 
Se/tember, 

Well, at Tixhall you have him the gth of Sep- 
tember; and from thence, you have it teſtified by 
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all the Perſons that came along with him all the 
way, that he lay one Night at Coventry, another at 
Banbury, a third at Agmondiſham : That he baited 
at Uxbridge the fourth, which was the 12th of Sep- 
tember; and came to Sir Fobn Southcoat's Houſe 
that Night, being Thurſday. He ſtaid there Thur/- 
day Night, and Friday ; and upon Saturday the 
14th of September, Sir Jobn Southcoat's Man went 
along with him to London, whither he rode upon 
the Horſ- he ſold Mr. Soythcoat : the Man faw him 
at his Lodging; and he ſays, they wondered when 
he came in, that he had ſtaid ſo long. | 

And when we return to the four Witneſles they 
begun with at firſt, who make all this Teſtimony to 
ſtand well together ; that he went away the 3d of 
Auguſt, and was never in Town till the 14th of Sep- 
tember ;, and every day, but the 8th of September, 
which makes nothing to the buſineſs, is particular- 
ly ſpoke to: and he muſt be there that day too, 
except you will put him upon very hard Service, to 
ride poſt to London and back again, in twenty-four 
Hours ; for no other reaſon, but only to commit a 
Treaſon, that none ever found our, but Mr. Oates. 
And, Iam ſure, if hedid, he took a great deal of 
pains, to a very little purpoſe. 

Genie have taken up much of your Time, 
and detained you the longer 1n this matter, becauſe 
I cannot but ſay, with grief of heart, our Nation 
was too long beſotted; and of innocent Blood 
there has been too much ſpilt, tis high time to have 
ſome account of it. *Tis a Mercy we ought to bleſs 
Almighty God for, that we are prevented from 
ſpilling more innocent Blood! God be bleſſed, our 
Eyes are opened; and let us have a care for the 
future, that we be not ſo ſuddenly impoſed upon by 
ſuch Prejudices and Jealouſies, as we have reaſon to 
fear, ſuch Villains have too much fill'd our heads 
with of late. 

Gentlemen, *tis incumbent upon you, to try, ac- 
cording to the Evidence that has been 9 whe- 
ther the Defendant be Guilty, or Not Guilty. 
And *tis incumbent upon us that fit here as Judges, 
to ſee the Law executed, as we will anſwer it at the 
Tribunal of the great Judge of He ven and Earth 
before whom we mult appear, and receive our 
Trials at the Great Day. And God forbid, but we 
ſhould uſe our utmoſt Endeavours, to infli& the 
greateſt Vengeance, that the Juſtice of the Nation 
can permit us to inflict upon ſuch Villains as theſe 
are; that have contracted ſo much Miſchief and 
Reproach upon us, and ſo much Guilt upon them- 
ſelves, | 

Gentlemen, I am ſorry, I ſay, I have kept you 
ſo long. *Tis a Caſe of tuck Ty — that I 
could not but ſay what I have done in it. There 
may be other Circumſtances ariſing from the Evi- 
dence, which I may have omitted; but were very 
largely and fully ſpoken to by Mr. Sollicitor, 
Whatſoever has been forgotten by him, or by me, 
I am ſure, will be ſufficiently ſupplied by vour own 
Obſervations 3 for I know you to be Gentlemen of 
great Knowledge and Experience in Matters ot this 
nature, 

Then the Jury withdrew, to conſider of their Ver- 
dict; and, after half an Hour's Receſs, return'd 
to the Bar; and, anſwering to their Names, de- 
liver'd in their Verdift, That the Defendant was 
guilty of the Perjury whereof be ſtood indifted : 
Which being recorded, the Lord Chief Juſtice 
ſpoke to the Gentlemen of the Jury to this effect. 

L. C. J. Look ye, Gentlemen, becauſe there has 
been ſome notice taken to-day, as there was yeſter- 


day, 
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day, concerning the Opinions of Judges, about 
Verdicts that have been given, I would fay a 


| word or two to you? not that I much admire the 


doing of it, at any time; nor would I do it now, 
for your ſakes; becauſe, I am ſure, you act accor- 
ding to your Conſciences, and affect not Commen- 
dation. But becauſe it may be neceſſary, for the 
Satisfaction of ſome People, that they ſhould know 
our Opinions alſo in this matter; I muſt tell you, 


you have given a Verdict, that becomes your Ho- 


neſty, Integrity, and Loyalty. And I declare, in 
the preſence of Almighty God, the Searcher of 
Hearts, that had I been of the Jury, I muſt have 
given the ſame Verdict. Gentlemen, *tis an honeſt 
and juſt Verdict, that you have given; and by it, 
you have contributed, as much as in you lies, to 
vindicate the Nation from the Infamy it has ſo long 
lain under. | | 

Mr. Juſt. Withins. For my part, I think, if you 
had given any other Verdict, you had found a- 
gainſt plain Demonſtration z the Evidence was ſo 
full and clear. 

Mr. Juſt. Holloway. The Court is very well ſa- 
tisfied with the Verdict ; and you have acquitted 
yourſelves like worthy, honeſt Gentlemen. 

Mr. Juſt. VWalcot. There is nothing can be ſaid 
to the Verdict, but that it is a juſt Verdict, and 
according to the Evidence. 

[ And then the Court aroſe. 


Die Lung, II Maii, 1685. 


HIS Day Mr. Wallop moved, that in regard 
the Court was pleas'd to give the D-fendant 
time, till Saturday next, to move in Arreſt of 
Judgment, upon the Conviction on Friday laſt; 


they would pleaſe to give to the ſame day, to move 


in Arreſt of Jud ment, upon the Conviction on Sa- 
turday ; which the Court granted. But afterwards, 
upon the Motion of Mr. Attorney-General, they 


order d, that a Note of the Exceptions to both In- 


dictments, ſnould be ſent to the King's Counſel, 
ſome days before Saturday. 


Die Sabbati, 16 Maii, 1685. 


T HIS Day being appointed for the Defendant 


to move what he could in Arreſt of Judg- 
ment, upon the two Convictions of Perjury ; he 
was brought by Rule from the Priſon, ro the 
King*s-Bench Court. 

L. C. J. Mr. Attorney-General, have you any 
thing to move? 

Mr. Ar. Gen. My Lord, I pray your Judgment 
upon Oates, who is convicted upon two Indictments, 
for two notorious Perjuries. 

L. C. J. Who is Counſel for Oates ? 

Mr. At. Gen. Mr. Wallop moved for him. 

L. C. J. What is it that Mr. Wallop has to ſay. 

Oates. My Lord, I deſire I may ſpeak one Word. 
It was Thurſday Night before my Attorney could 
make an end of examining the Records; Sir 
Samuel Aſtry knows it very well: Then I ſent the 
Rule to thoſe Gentlemen that were aſſign'd to be 
my Counſel; and the Exceptions were deliver*d 
in but yeſterday. I pray I may have a Day or 
two more, that my Counſel may be prepared to ar- 
gue for me. | 

L. C. J. We cannot do that; we gave you be- 
nay the ordinary Rules, in extending it till to- 

Y. | 
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Mr. A.. Cen. My Lord, he talks of examining 
the Records; he had Copies of them all this long 
Vacation. 

Oates, My Lord, my Attorney will be ready to 
make Oath, that he finiſh*d the examining but on 
Thurſday Night. 

L. C. N We do all know they were pleaded to 
the laſt Term; and you have had all this Vacation, 
to conſider of them: And we have indulg'd you be- 
yond the ordinary Time. | 

Oates. My Lord, I deſire but a day or two more. 

L. C. J. No, we cannot do it; we have done 
more already than we ordinarily do, Perſons that 
are convicted, uſe to have but four Days allow'd 
them to move in Arreſt of Judgment ; but you, 
inſtead of having but four Days after, had eighr. 

Oates. If your Lordſhip pleaſes to give me time 
till Monday. £ 

L. C. J. I tell you, we cannot do it. If Mr. 
Wallop have any thing to ſay for you, we'll hear 
him. 

Mr. Wallop. J have nothing to ſay. | 

Mr. At. Gen. Here are four Exceptions deliver'd 
to me laſt Night, as made by Mr. Wallop. 

L. C. J. But he ſays he has nothing to ſay. We 
know not whoſe theſe Exceptions are. 

Oates. I do deliver in thoſe Exceptions, my 
Lord ; pray let them be read. 

L. C. J. Read them, Sir Samuel Airy. 

Cl. of Cr. Reads. Dominus Rex ver, us Oates, The 


Defendant's Exceptions. 


I. That a Witneſs ſworn in the behalf of the 
King in a Proceſs of High Treaſon, cannot be pu- 
niſh*d for Perjury by the King. 

II. That it does not appear, that the Indict- 
ments of Ireland, Sc. found in Middleſex, were le- 
gally tranſmitted into London; and conſequently, 
all the Proceedings thereupon were coram non Fudice. 

III. That the Perjuries aſſign'd, are in Matters 
foreign to the Iſſue. 

IV. It is Reſolutio Signab in that part of the In- 
dictment, that mentions what the Defendant ſwore; 
and in the Perjury aſſign'd, *tis Reæſlulio Signand” 3 
and it is no good Aſſignment of the Perjury. 

Mr. Juſt. //i/hins, Theſe are doughty Excep- 
tions indeed, 

L. C. J. Mr. Attorney, what ſay you unto . 
them? | | 

Mr. At. Gen. Truly, my Lord, I think I need 
not ſay much to them. The firſt Exception is a 


plain Miſtake of the Indictment: For had Mr. 


Oates been indicted upon the Statute, it had been 
ſomething ; but at the Common Law, certainly he 
may be proſecuted by the King, tho' he was Wit- 
neſs for the King before. As to the ſecond, that it 
does not appear Jreland's Indictment was well tranſ- 
mitted from Middleſex to London; that, ſure, is 
well enough: For after it is recited, that they were 
ſo and ſo indicted, it does ſet forth, that the Trials 
were had upon Records there depending before the 
Commiſſioners of Oyer and Terminer, and Goal- 


delivery; and it ſhall be taken, that they were well 


brought before them. As to the third Exception, 
that the Perjuries aſſign'd are foreign to the Matter 
in Iſſue; that is not ſo: For it is apparent, one of 
the Indictments 1s in the expreſs Point of the great 
Treaſon charg'd againſt them, that is, the Conſult 
of the 24th of April. And as to the ſecond Indict- 
ment, it appear*d upon the Evidence, that there 
was a treaſonable Meeting {worn in Auguſt; and he 
ſwore Ireland was here in Town in the beginning of 
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„, and in the beginning of September. And 
Auen ler the fourth eg that he ſwore he ſaw 
them ſign it; and the Perjury aſſigned is, that he 
did not carry it to be ſigned ; that receives a plain 
Anſwer: For we alledge, he falſely and corruptly 
ſwore that he was preſent, and that he carried the 
Reſolution to be ſign'd, and he ſaw them ſign the 
Reſolution. Now, in theſe two things we have laid 
the Perjury; 1. We ſay he was not there: And, 2. 
He carried no ſuch Reſolution to be ſign'd. Indeed, 
we do not ſay that he did nor ſee it ſign' d, nor we 
need not; for if he were not there, nor did carry it, 
he could not ſee them ſign it. There is nothing in 
the Exceptions, my Lord; and therefore, I pray 
your Judgment. 

L. C. J. I there any body of Counſel for Mr. 
Oates, that will ſay any thing to theſe Exceptions? 

Oates. I pray, my Lord, that I may have liberty 
but till Monday, for my Counſel to prepare. 

L. C. F. No, we cannot do it: Indeed, if there 
had been any colour, or weight in the Exceptions, 
it might have been ſomething; tho' we have in- 
dulg'd in this caſe already, more than ever we uſed 
to do in Caſes of this nature; for it is known to 
every body, that knows any thing of the Courle and 
Practice of the Court, that after Conviction, no 
more than four Days are allow'd, to move in Arreſt 
of judgment. And being the Practice of the Court, 
it is the Law of the Court; and J am fure, as little 
Favour ought to be ſhewn in a Caſe of Perjury, as 
in any Caſe whatſoever : But yet, however, becauſe 
he ſhould not think that the Extremity of the Law 
was aimed at by the Court in this Caſe, and he hin- 
der'd in his legal Defence, the Court did indulge 
him more time than is uſually granted in ſuch Caſes. 
Now, as for the Exceptions, certainly they are very 
frivolous. | 

For the Firſt, It would be admirable Doctrine 
indeed, in cafe it ſhould obtain, that if a Man be 
a Witneſs in any Caſe for the King, and forſwear 
himſelf, he ſhouid not be proſecuted for Perjury 
at the King's Suit : For we know that no Man can 
be proſecuted for his Life, (except it be in Caſes of 
Appeal) but at the Suit of the King ; and to be 
ſure, all Proſecutions for Treaſon muſt be at his 
Suit. If then Witneſſes come and forſwear them- 
ſelves, to take away Men's Lives, and they ſhould 
not be called in queſtion for it, criminally, by the 
King; that were a fine way to ſanctify the greateſt 
Villany, and make the Proceſs of Law to become 
an Inſtrument of the moſt infamous Cruelty in the 
World. I preſume, no Gentleman at the Bar 
would think that an Exception fit to put his Hand 
tO, 

Then as to the Second, That the Perjury is not 
aſſigned in Points material to the Iſſue, that is 
plainly otherwiſe ; for the time muſt needs be very 
material, becauſe it was impoſſible that Mr. Ireland 
could be guilty of the Treaſon ſworn againſt him, 
at his Chamber in Ruſe!-ſtreet, between the 8th 
and 12th of Auguſt, it he were not in Town be- 
tween the 8th, and 12th of Aygnft : Nor could he 
be privy to the Treaſon ſworn by Bedloe the latter 
end of Auguſt, or the beginning of September, in 
Harcourt's Chamber, if he were out of Town from 
the 3d of Auguſt till the 14th of September; and 
therefore both thoſe Perjuries were in the very Points 
in Iſſue. | t 

And then for the 24th of April, which is the 
main Perjuryof all; it is not laid in this Indictment, 
that there was no Conſult of the Jeſuits upon that 
Day: nor is there any notice taken, that there was 


3 


for Perjury. 


103 


no Conſult at the Yhite-Horſe Tavern; but it ſays 
only, that Oates did ſwear, there was a Conſult 
there, and that he was preſent at it; and that he 
ſaw the Reſolution written down by Mico, if I do 
not miſremember the Name: And that upon the 
24th of April, he went with it from Chamber to 
Chamber, to have them ſign it. And then comes 
the Indictment, and aſſigns the Perjury, Ubi never 
he was not at the I hite-Horſe Tavern that Day 
and I think it is pretty plain he was not, for he was 
then at St. Omers. | 8 

Then admitting all that Matter about the ſigning 
of the Reſolution, to be out of doors, a plain 
Perjury is aſſign'd and prov'd. For it was moſt pro- 
per for them to lay it as they did; and fo it was in 
the other Point too, he ſwore he carried the Reſolu- 
tion from Chamber to Chamber, and ſaw it ſigned. 
Now, ſay they, he did not carry it from Chamber 
to Chamber, to be ſigned; and if ſo, then he could 
not ſee it ſigned ; and it will all be well enough ſure. 
And if any one part of the Oath he ſwore proves 
falſe, that is ſufficient to maintain this Verdict; and 
tis notoriouſly plain, it was falſe throughout. 

And of this Matter he now ſtands convicted, 
upon as full and plain an Evidence as ever was given 
in any Caſe in the World; and TI am ſorry to think 
that any Man, who is guilty of ſuch an Offence, 
ſhould continue ſo obſtinate and hardened in Villany 
as he appears to be. 

But I think it not amiſs for me to ſay ſomething 
upon this occaſion, for the Satisfaction of ſome that 
hear me; and for an Example for the future. The 
Crime whereof this Man ſtands convicted, is cer- 
tainly a very heinous one, attended with ſuch diſ- 
mal Conſequences that enſued upon it, that I think 
no Man can have a true Chriſtian Spirit in him, but 
he muſt begin to melt with the Conſideration of the 
great Miſchiefs his Perjury has brought upon him- 
ſelf and us: It has brought the Guilt of innocent 
Blood upon many; to be ſure it hath on his own 
Head, and I pray God deliver all Men from having 
any hand in innocent Blood. | 

And as the Crime is great, ſoit is to be known, 
that a proportionable Puniſhment of that Crime 
can ſcarce by our Law, as it now ſtands, be in- 
flicted upon him. But that you may ſee we have 
conſidered how to puniſh it, as ſuch a Crime does 
deſerve ; we have conſulted with all the Judges of 


England, that if the Law would allow it, he might 


have ſuch a Judgment for this heinous Offence, as 
might be proper to _— all others from commit- 
ting the like again. For Puniſhment is not intended 
only for the ſake of the Offender, to reward him 
according to his Deſerts ; but it has a Proſpect alſo 
of Example and Terror to all others, that they 
ſhould take care how they offend in any ſuch man- 
ner, and that is as conſiderable a part of the End of 
the Law as any other. 

Gentlemen, it is known, that by the old Laws 
of England Perjury was puniſhed with Death ; it 
grew a little more moderate afterwards, not to 
make the Crime the leſs, but becauſe of the Danger 
there might be of Malice of ſome revengetul Per- 
ſons, by endeavouring by Perjury to convict others 
of Perjury. But the next Step was cutting out of 
the Tongue, to ſhew that the Law in all Ages had 
an Abhorrency of falſe Oaths, and puniſhed that 
impious Crime of Perjury with the molt terrible 
Puniſhments. | 

Since that time our Anceſtors have yet been 
more moderate, and have not extended the Judg- 
ment to Life and Member ; but by the unanimous 

Opinion 


—— - 


— => 
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Opinion of all the Judges of England, whom we 
purpoſely conſulted with upon this Occaſion, it is 
conceived, that by the Law, Crimes of this nature 
are left to be puniſhed according to the Diſcretion 
of this Court, ſo far as that the Judgment extend 
not to Life or Member. 15 

And I tell you this, Gentlemen, the rather, be- 
cauſe I obſerve our Law-Books are more ſilent here, 
in regard the Judgments for theſe Offences are not 
ſo ſolemnly and particularly entered up, as they 
are in Caſes Capital: But they are left more diſcre- 
tionary ; becauſe that Crimes of this nature may be 
attended with particular Circumſtances either to ag- 
gravate, or leſſen the Puniſhment : And therefore 
the Puniſhment might be diſtributed accordingly. 

And for that reaſon, Gentlemen, it is well 

known to us all, that that was the occaſion of taking 
away the Court of Star-Chamber, as the Preamble 
of the Act for taking it away does manifeſt : That 
inaſmuch as the Authority, for the Correction of 
all Offences whatſoever, was by the common Law 
of this Land originally fixed in the Court of King's- 
Bench; and the Proceeding by Information in the 
Star-Chamber, when it might be by Proceſs in this 
Court, was look'd upon as a double way of Vexa- 
tion ; therefore that Court is aboliſhed, and the 
Authority of the King's-Bench Court left entire. 
And it is notoriouſly known, how Puniſhments, of 
all forts and kinds, were inflicted by the Court of 
Star-Chamber for Perjury, and ſuch like Offences, 
while that Court was up; and ſince that time, in 
Fox's Caſe and others that you have heard of, it has 
been according to the Diſcretion of this Court, 
puniſhed, as ſeverely as this Court thought fit, ſo 
as the Sentence did not extend to Life or Member. 

Now I thought it proper for me, not only for 
the ſake of the Caſe now before us; but alſo for 
your Learning ſake, to tell you, this was the Re- 
ſolution of all the Judges of England, upon Con- 
ſideration of the Precedents, and of all the Rules 
of Law ; which have been fully debated, and con- 
ſidered of: And this, I declare, is their unanimous 
Opinion. 

If then this be ſo, and it is left to the Diſcretion 
of the Court to inflict ſuch Puniſhment as they 
think fit; far be it from this Court at any time, as 
on the one ſide to inflict Puniſhment heavier than 
the Crimes deſerve, (no, we would rather uſe Com- 
miſeration, than extraordinary and exorbitant Se- 
verity ;) ſo, on the other ſide, to let go Crimes ſo 
notorious and heinous as theſe, without the ſevereſt 
Mark that can, by Law, be put upon them. When 
a Perſon ſhall be convicted of ſuch a foul and ma- 
licious Perjury, as the Defendant here is, I think it 
is impoſſible for this Court, as the Law now ſtands, 
to put a Puniſhment upon him any way propor- 
tionable to the Offence, that has = St a0 lo 
many horrid and dreadful Conſequences : We do 
therefore think fit to inflict an exemplary Puniſh- 
ment upon this villanous perjur*d Wretch, to terrify 
others for the future ; which is not my part to pro- 
nounce : But what it is, my Brother will tell you. 

Mr. At. Cen. My Lord, you will be pleaſed ta 


remember there are two Judgments. 


L. C. J. There are ſo, we know it very well, 


Mr. Attorney. 


Mr. A. Gen. That which was tried firſt, was about 
the Conſult about the 24th of April; we deſire that 


ſome particular Mark may be ſet upon that Day. 


Then the Judges conſulted a little together, and 


oh Juſtice Withins pronounced the Sentence 
thus, 


3 Jou 


Mr. Juſt. Vithins. Titus Oates, you are convic- 
ted upon two Indictments for Perjury ; I ſay, for 
Perjury : I muſt repeat the Word twice, becaule 
you are doubly convicted. One of the greateſt 
Offences, that our Law has cognizance of; *tis ſo 
in its own nature : But your Perjury has all the 
Aggravations that can be thought of to heighten 
it. If a Man kills another with his Sword, and 
there be forethought Malice in the Caſe, he isto be 
hang'd for it: But when a Man ſhall draw innocent 
Blood upon himſelf by a malicious, premeditated, 
falſe Oath, there is not only Blood in the Caſe, bur 
likewiſe Perjury, corrupt, malicious Perjury : I 
know not how I can ſay, but that the Law is de- 
fective that ſuch a one is not to be hang'd. For, if 
we conſider thoſe dreadful Effects which have fol- 
lowed upon your Perjury, we muſt conclude our 
Law detective; they are ſuch, as no Chriſtian's 
Heart can think of, without bleeding for that inno- 
cent Blood which was ſhed by your Oath ; and 
every knowing Man believes, and every honeſt 
Man grieves for. God be thanked, our Eyes are 
now opened; and indeed we mult have been incura- 
bly blind, if they had not been opened firſt by the 
Contradictions, Improbabilities, and Impoſſibilities 
in your own Teſtimony ; but likewiſe by the poſi- 
tive, plain, direct and full Proof of forty-Jeven 
Witneſſes to one particular Point. Againſt whom 
8 had not one Word to object, but they were 

apiſts and Roman Catholicks; which is no Ob- 
jection at all: tho? at the ſame time, it did appear, 
that nine or ten of them were Proteſtants of the 
Church of Ergland. That was all you had to fay ; 
you had not one Word to juſtify your ſelf from that 
great and heinous Perjury you were accuſed of. I 
hope, I have not been thought a Man of ill- nature; 
and, I confeſs, nothing has been ſo great a Regret 
to me in my Place and Station, as to give Judg- 
ment, and pronounce the Sentence of Law againſt 
my Fellow - Subjects, my Fellow- Creatures: But as 
to you, Mr. Oates, 1 cannot ſay, my Fellow- 
Chriſtian, Yet, in this Caſe, when I conſider your 
Offence, and the diſmal Effects that have fol- 
low'd upon it, I cannot ſay, I have any Re- 
morſe in giving Judgment upon you. And there- 
fore having told you my Thoughts ſhortly about 
your Crime, and how readily I pronounce your 
Sentence; I ſhall now declare the Judgment of the 
Court upon you. And it js this: 


Firſt, The Court does order for a Fine, That 


you pay a Thouſand Marks upon each Indicł- 
ment, 


Secondly, That you be ſtript of all your Canoni- 
cal Habits, 


Thirdly, The Court does award, That you fland © 
upon the Pillory, and in the Pillory, here be- 
fore Weſtminſter-Hall Gate, upon Monday 
next, for an Hour's time, between the Hours of 
Ten and Twelve ; with a Paper over your Head 
(which you muſt firſt walk with round about 10 
all the Courts in Weſtminſter-Hall) declaring 
your Crime. And that is upon the firſt Indict- 


ment. 


Fourthly, (On the ſecond Indictment.) Upon 
Tueſday, you hall ſtund upon, and in the Pil- 
lory, at the Royal Exchange in London, 
for the ſpace of an Hour, between the Hours 


of Twelve and Two; with the ſame Inſcrip- 
tion. 


* 
8 
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You ſhall upon the next Wedneſday be whipt*d from 
Aldgate to Newgate. 


Upon Friday, you ſhall be whipp*d from Ne- 


gate 4 Tyburn, by the Hands of the Common 


Hangman. 


But, Mr. Oates, we cannot but remember, there 
were ſeveral particular Times you ſwore falſe about: 
And therefore, as annual Commemorations, that 
ir may be known to all People as long as you 
live, we have taken ſpecial care of you for an an- 
nual Puniſhment. 


Upon the 24th of April every Year, as long as 
you live, you are to ſtand upon the Pillory, and 
in toe Pillory, at Tyburn, juſt oppoſite to the 
Gallows, for the ſpaceof an Hour, between the 
Heurs of Ten and Twelve. 


You ar? fland uon, and in the Pillory, here at 
Weſtminſter-Hall Gate, every 9th of Auguſt, 
in every Year, ſo long as you live. And that it 
may be known what we mean by it, *tis to re- 
member, what he ſwore about Mr. 1reland*s 
being in Town between the 8thand 12th of 


Auguſt. 


You are to fland upon, and in the Pillory, at 
Charing-Croſs, on the 10th of Augult, every 
Year, during your Life, for an Hour, between 
Ten aud Twelve. 


The like over-againji the Temple Gate, upon the 111h, 


for Perjury. 
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And upon the ſ:cond of September, (which is another 


notorious Time, which you cannot but be remem- 
ber d of) you are to ſtand upon, and in the Pillo- 
ry, for the ſpace of one Hour, between Twelve 
and Two, at the Royal Exchange : And all this 
you are to do every Year, during your Life ; and 
to be committed cloſe Priſoner, as long as you live. 


This J pronounce to be the Judgment of the 
Court upon you, for your Offences. And I muſt 
tell you plainly, if it had been in my power to have 
carried it further, I ſhould not have been unwilli 
to have given Judgment of Death upon you ; fie, ? 
am ſure, you deſerve it. | 

JL. C. 7. Mr. Attorney, we will take care, that 
the Clerk ſhall diſtinguiſh the Judgments in the 
Entries. [Then the Priſoner was taken away. 


This Sentence was afterwards executed with great 
Severity; but immediately after the Revolution, 
the Houſe of Commons came to this Vote. 


Tueſday the 1 1thof June, 1689. 

Neſolv'd, That the Proſecution of Titus Oates 
upon two Indictments for Perjury in the Court of 
King*s- Bench, was a Deſign to lick the Popiſh Plot, 
and that the Verdicts given thereupon were corrupt, 
and the Judgments given thereupon were cruel and 
illegal. 


There was an Attempt to get this ment re- 
vers'd, but ſtill rs —— his Diſabil 1 ; 
but this Attempt did not ſucceed, only the Houſe 
of Lords addreſs'd the King to grant him a Pardon, 
which was accordingly done. | 


S 
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CXXXIII. 7he Trial of the Lady ALICE LisLe", at 
Winton, for High-Treaſon, Auguſt 27, 1685. 1 Jac. II. 


AWE LICE Liſle, hold up thy 
Hand. [Y/bich fhe did.] Thou 
ctandeſt here indicted by the 

Noame of Alice Liſle, of the 

| Pariſh of Ellingbam, in the 
County of Southampton, Widow ; for that thou, as 
a falſe Traitor againſt the moſt illuſtrious and moſt 
excellent Prince, James the Second, by the Grace 
of God, of England, Scotland, France, and Ireland 
King, thy ſupreme and natural Lord, the Fear of 
God in thy Heart not having, nor weighing the 
Duty of thy Allegiance ; but being moved and ſedu- 
ced by the Inſtigation of the Devil, the Love and true, 
due and natural Obedience, which a true and faithful 
Subject of our ſaid Lord the King, towards him 
our ſaid Lord the King, ſhould, and of right ought 
to bear, wholly withdrawing, and with all thy might 
intending the Peace and common Tranquillity 
of this Kingdom of England to diſturb, and War 
and Rebellion againſt our ſaid Lord the King, 
within this Kingdom of England to ſtir up and 
move, and the Government of our faid Lord the 
King, within this Kingdom of England to ſubvert, 


* Burn. Hiſt. of his own Times, Vol. I. p. 649. She was the 


and our ſaid Lord the King from the Title, Ho- 
nour, and Regal Name of the Imperial Crown of 
this his Kingdom of England to depoſe, caſt down, 
and deprive, and our faid Sovereign Lord the King 
to Death and final Deſtruction to bring and put, 
the 28th Day of July, in the firſt Year of the Reign 
of our ſaid Sovereign Lord James the Second, by 
the Grace of God of England, Scotland, France, 
and Ireland King, Defender of the Faith, Sc. ar 
the Pariſh of Ellingham aforeſaid, in the County a- 
foreſaid, well knowing one John Hicks, of Kin. 
/ham in the County of Somerſet, Clerk, to be a falſe 
Traitor, and as a falſe Traitor traitorouſly to have 
conſpired and imagined the Death and Deſtruction 
of our ſaid Lord the King, and War, Rebellion 
and Inſurrection againſt our ſaid Lord the King, 
within this Kingdom of Eng/and traitorouſly to have 
levied and raiſed: Thou the ſaid Alice Liſle after- 
wards, to wit, the ſame 28th Day of July in tlie 
firſt Year of the Reign of our ſaid Sovereign Lord 
the King that now is, at the Pariſh of Ellingham a- 
foreſaid, in the County aforeſaid, the ſaid Jobn 
Hicks in thy Dwelling-Houſe, ſituate at the _ 

afore- 


Widow of John Liſle, who was Lord Preſident of the High Court of 


Tuſlice, in the time of Oliver Cromwell, one of the Lords Commiſſioners for the C the Great Seal, and had been one of Kg 
* * Judges; but his Lady was very averſe to it, inks 40g 7 | 
OL. IV. 
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aforeſaid in the County aforeſaid, ſecretly, wicked- 
ly and traitorouſly didſt entertain, conceal, com. 
fort, uphold and maintain; and that thou the ſaid 
Alice Liſle then and there, for the comforting, up- 
holding and maintaining of the aforeſaid John Hicks, 
Meat and Drink unto the faid Fobn Hicks then and 
there maliciouſly and traitorouſiy didſt give and de- 
liver, and cauſe to be given and delivered, againſt 
the Duty of thy Allegiance, againſt the Peace of 
our Sovereign Lord the King that now is, his Crown 
and Dignity, and againſt the Form of the Statute 
in that Caſe made and provided. How ſayeſt thou, 
Alice Liſle, art thou Guilty of the High-Treaſon 
contained in this Indictment, or not Guilty ? 

Liſle. Not Guilty. : 3 
Cl. of Ar. Culprit, by whom wilt thou be tried! 
Liſle. By God and my Country, _ 

Cl. of Ar. God ſend thee a good Deliverance. 


Then Proclamation was made for the Furors impa- 
nePd to try the Iſſue between our Sovereign Lord 
the King, and the Priſoner at the Bar, to appear. 

And the Priſoner deſiring, by reaſon of her Age 
and Infirmities (being thick of hearing) ſome 
Friends of her*s might be allou d to ſtand by ber, 
and inform her of what paſs d-in the Court; one 
Matthew Brown was named, and allow'd of by 
the Court to give her all Aſſiſtance that he could in 
that matter. Then the Names of the Furors 
were call'd over, and the Appearance recorded: 

And it being a Cauſe of great Expectation and 
Moment, the Lord Chief Juſtice order d the 
Sheriff to take care, that a very ſubſtantial Fury 
ſhould be returned, of the beſt Quality in the County. 


Then Proclamation for Information and Evidence 
was made in uſual manner, and the Priſoner was 
bid to look to her Challenges, and the Fury was 

| worn in this Order. | 


Sworn. | Challenged. 
Gabriel Whiſtler, Eſq; | Robert Barton, 
Henry Dawley, Eſq; Godſon Penton, 
Francis Morley, Eſq; William Taylor, 
Francis Pawlett, Elqz Thomas Wavell, 
Richard Godfrey, Eſq; | Anthony Yalden. 
Thomas Dowſe, Eq; 
Dutton Gifford, Eſq; Sworn, 
1 John Cager. 
Challenged. 
Robert Forder, 
Thomas Lloyd, 
THOMAS . — 
Sworn. Philip Rudsby. 
Thomas Crop, | 
Richard Suatt. Sworn. 
| Matthew Webber. 
Challenged. 85 
Lawrence Kerby, Challenged. 
John Fletcher, George Prince, 
William Clarke, Stephen Steele, 
Jobn Haily, Thomas Merrot. 
Richard Sutton, 
Richard Snatt, Sworn, 
Robert Burgeſs. John Fielder. 


Sao tbe Twelve Sworn were theſe : 
Gabriel Whiſtler, \ Dutton Gifford, 


Henry Dawley, | | Jobn a 
Francis Moriey, SJur' & Thomas Crop, 
Francis Pawlett, Richard Suatt, 
Richard Godfrey, Matthew Webber, 


Thomas Daw/e, * Vobn Fielder. 


133. 2 Trial of the Lady Alice Liſſe, 1Jac. II. 


Cl. of Ar. Alice Liſle, hold up thy Hand: You 
Gentlemen of the Jury that are ſworn, look upon 


the Priſoner and hearken to her Charge : She ſtands 


indicted by the Name of Alice Liſe, Sc. Upon 
this Indictment ſhe hath been arraigned , and upon 
that Arraignment ſhe has pleaded thereunto, Not 
Guilty; and for her Trial has put her ſelf upon God 
and the Country, which Country you are : Your 
Charge is to inquire, whether ſhe be Guilty of the 
High-Treaſon whereof ſhe is indicted in manner 
and form as ſhe ſtands indicted, or Not Guilty: If 
you find her Guilty, you are to enquire what Goods 
or Chattels, Lands or Tenements ſhe had at the time 
of the High- Treaſon committed, or at any time 
ſince : If you find her Not Guilty, you are to enquire 
whether ſhe did fly for it; if you find that the did 
fly for it, you are to enquire what Goods or Chattels 
ſhe had at the time of the Flight, as if you had 
found her Guilty. If you find her Not Guilty, nor 
that ſhe did fly for it, you are to ſay fo, and no 
more, and hear your 8 

Mr. Mund y. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, This is an Indict- 
ment of High-Treaſon againſt Alice Liſle, the Pri- 
ſoner at the Bar; and the Indictment ſets forth, that 
ſhe, as a falſe Traitor againſt our Sovereign Lord 
King James the Second, her ſupreme and natural 
Lord, not having the Fear of God in her Heart, 
nor regarding the Duty of her Allegiance, but be- 
ing moved and ſeduced by the Inſtigation of the 
Devil, and withdrawing the Love and true Obe- 
dience which ſhe owed to him as her Sovereign, and 
intending, as well as in her lay, todiſturb the Peace 
of the Kingdom, and to depoſe the King and put 
him to death, the 28th day of Jul), in the firſt 
Year of this King, well knowing one John Hicks, 
late of Keinſbam in the County of Somerſet, Clerk, 
to be a falſe Traitor, and to have raiſed War and 
Rebellion againſt the King, ſhe did then at Ellingham 
in this County, in her Dwelling-Houſe traitorouſly 
entertain, conceal and comfort the ſaid John Hicks, 
and for his maintenance and comfort then gave him 
Meat and Drink. This is laid to be againſt the 
Duty of her Allegiance, againſt the Peace of the 
King, his Crown and Dignity, and againſt the 
Form of the Statute in that Caſe made and provided : 
To this ſhe has pleaded Not Guilty; if we prove 
this Fact, you muſt find her Guilty. 

Mr. Pollexfen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, 1 am of Counſel in 
this Caſe for the King. The Priſoner that ſtands 
now at the Bar, Alice Liſie, is the Widow of one 
Liſle, who was in his Life-time ſufficiently known: 


The Perſon mentioned in the Indictment to be 
entertained and concealed by her, John Hicks, is a 


Conventicle-Preacher, and one, that for bringing 
the traitorous Purpoſes intended in this late horrid 


Rebellion to effect, was one of the greateſt and 


moſt active Inftruments : for he was perſonally It 


this Rebellion, and did perſuade and exhort ſome 


loyal Perſons, that happened to have the Misfor- 
tune of being taken Priſoners by that rebellious 
Crew, to quit their Duty and Allegiance to the 
King their Sovereign Lord, and become Partakers 


with them and the reſt of his traitorous Accompli- 


ces, in taking Arms under their falſe pretended 
Prince, This, my Lord, we ſhall prove to you 
by plain, evident and undeniable Teſtimony of thoſe 
very Perſons whom this Seducer thus applied him- 
ſelf to. Gentlemen, after it pleaſed God, by his 
Bleſſing on the victorious Arms cf the King, that 
the Rebels were defeated, their pretended Prince 
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and Head, with ſome of the chief of his Accom- 
plices, were taken Priſoners, and that in a place 
near the Houſe where the Priſoner lived, when all 
the Country was full of hurry in purſuit after thoſe 
wicked Rebels, thus, by God's Bleſſing and 
Providence, diſſi pated, and forc'd, like Vagabonds, 
to ſkulk up and down: then does this Hicks, having 
got from the Battle as far as Wurminſter in the next 
County, ſenda Meſſenger, one Dunne, to the Pri- 
ſoner's Houle, to defire her and requeſt her, that 
ſhe would receive and harbour him and his Friend, 
(who that was, will appear by and by.) Mrs. Liſle re- 
turns an Anſwer by the Meſlenger, that ſhe would 
receive him, but does withal give particular Direc- 
tion, that the time when they did come ſhould be 
hte in the Evening. Accordingly he comes in the 
beginning of the Night, at 10 of the Clock, booted 
and ſpurred, and brings with him another Arch- 
Rebel, one Nelthorp, that ſtands outlaw'd for a 
moſt black and horrid Treaſon. When they come 
to the Priſoner's Houſe, they turn their Horſes 
looſe at the Gate; for the Danger was fo great, and 
their Apprehenſions of being taken ſo urgent upon 
them to conceal and ſhift tor themſelves, that they 
thought it convenient to let their Horſes go where 
they would, When they came there, the Meſſen- 
ger, as we ſhall prove by himſelf, was convey'd a- 
way to a Chamber; but Mrs. Liſſe cauſes Meat and 
Drink to be ſet before Mr. Hicks and Neltborp, and 
they ſupped with her, and afterwards they were 
lodg'd by her particular Order and Direction. The 
next Morning Colonel Penruddock, who had ſome 
intimation, in his ſearch after the Rebels, that ſome 
Perſons lay conceaPd in Mrs. Life's Houſe, comes 
thither, and tells her, after he had beſet the Houſe, 
Madam, you have Rebels in your Houſe, I come to 
ſeize them, pray deliver them up. She denied that 
ſhe had any in her Houſe ; but upon Search, Hicks, 
and Nelthorp, and that other Fellow, the Meſſen- 
ger, were all found there, and ſhe thereupon ſecured 
with them. The Method wherein we ſhall give our 
Evidence, will be this; we ſhall firſt begin with this 
piece of Evidence, that we ſhall prove, that Hicks 
was actually in the Army, and in the Rebellion; 
and then we ſhall prove the ſeveral ſubſequent Facts 
as have been opened. We defire Mr. Pope, Mr. 
Filzherbert, and Mr. Taylor may be ſworn, 

Liſle. My Lord, as for what is ſaid concerning 
the Rebellion, I can aſſure you, I abhorr'd that Re- 
bellion as much as any Woman in the world 
2 L. C. F. Look you, Mrs, Liſſe, becauſe 
— 7 we muſt obſerve the common and uſual 

Methods of Trial in your Caſe, as well as 
others, I muſt interrupt you now: You ſhall be 
fully heard when it comes to your turn to make 

our Defence, but any thing you ſay now beforehand 
15 altogether irregular and improper. You, it may 
be, are ignorant of the Forms of Law, therefore I 
would inform you: You are firſt to hear what your 
Accuſation is; you ſhall aſk any Queſtions of the 
Witneſſes that you will,after the King'sCounſel have 
examin*d them, as they go along ; and when all 
their Teſtimony is delivered, you hal be heard to 
make your own Defence, wed have full ſcope and 
liberty to inlarge upon it as long as you can: it is 
a buſineſs that concerns you in point of Life and 
Death; all that you have or can value in the World 
lies at ſtake, and God forbid that you ſhould be 
hinder*d, either in time or any thing elſe, where- 
by you may defend yourſelf; but at preſent it is not 
row oy 7 ſpeak, for the Forms of Law require 
Va. . 


for High- Treaſon. 


your Accuſers firſt to be heard; and it is abſolutely 
requiſite, that the uſual Forms and Methods of 
Law be inviolably obſerv'd, and be ſure it does the 
Priſoner no injury that the Law is kept ſo ſtrictly 
to; and we have that Charity, as well as Juſtice, 
that it becomes, and is not below all Courts to have 
for Perſons in your Condition; and ve are obliged 

to take care, that you ſuffer no Detriment or Inju- 
ry by _ illegal or irregular Proceedings. For 
tho' we fit here as Judges over you by Authority 
from the King, yet we are accountable, not only to 
him, but to the Kiog of Kings, the great Judge 
of Heaven and Earth; and therefore are obliged, 
both by our Oaths, and upon our Conſciences, to 
do you Juſtice, and by the Grace of God we ſhall 
do it, you may depend upon it. And as to what 
you ſay concerning your ſelf, I pray God with all 
my heart you may be innocent. Pray call your 


W itneſſes. 
Mr. Pollexfen, Swear Mr. Pope, Mr. Fitzherbert, 
and Mr. Taylor. [Which was done. 


L. C. J. Who do you begin with? 

Mr. Pollexfen. Mr. Pope, pray will you tell my 
Lord and the Jury what you know concerning this 
Hicks: Pray tell your whole Knowledge. 

Mr. Pope. My Lord, I had the misfortune to be 
taken Priſoner by Monmouth's Army, going about 
ſome Buſineſs of my own; and after I had been ta- 
ken ſome tew days, we happened to be brought to 
Keiuſbam, and we were put into Sir Thomas Bridzes's 
Stables, and kept under a Guard there, Whilſt we 
were there, I did fee that Gentleman that goes by 
the Name of Mr. Hicks, who is now in Salisbury 
Goal, and there I ſaw him yeſterday ; he came and 
aſked for the Priſoners, which were about four or 
five in number, and he aſked them how they did? 
They made him little reply. Then he deſired to 
know how we were dealt with, whether we were 
kindly uſed, or no? I replied, no, for we had had 
but a piece of Bread theſe two Days. He made 
me anſwer, that he was ſorry for that, for it 
was otherwiſe intended, And there was with him 
another Gentleman that was called the King's Chap- 
lain, that is, the Duke of Monmouth's ; and after- 
wards he pretended he would do us a Kindneſs in 
ſpeaking to the King (as he called him) for us. He 
talked with us ſome little time, and by and by he 
began to aſk us what was the reaſon that we were 
there ? We told him we were taken Priſoners ; upon 
which, faith he, this King (meaning, as I ſuppoſe, 
the late Duke of Monmouth) is a good King and a 
Proteſtant ; and a great deal to that purpoſe, with 
ſome reflecting Words on the Government, and up- 
on the Perſon of the King: and he told us, he won- 
dered what we had to ſay for our ſelves, being Pro- 
teſtants, that we did what we did in ſerving a Po- 

iſh Prince, and not obeying a Proteſtant one. 
I his is the Subſtance of what I have to ſay upon 
this matter, 

L. C. J. Tho? you were pleaſed to phraſe it, Sir, 
in the beginning of your Teſtimony, a Misfortune 
that you were taken Priſoner by the Rebels ; yet, 
I ſuppoſe, you could not be without the Conſola- 
tion of a good Conſcience, that you ſuffered in the 
way of doing your Duty. 

r. Pope. My an I am very well fatisfied I 
did ſuffer in a good Cauſe. 

L. C. J. There is one piece of happineſs in it; 
that by that means you are able to give this Teſti- 
mony this day, and do the King this piece of Ser- 
vice, But pray Sir, let = aſk you this _—_— 
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Are you ſure the Man you ſaw yeſterday at Sa/isbury, 
is the ſame Man that you ſpoke with at K-in/ham, 
that goes by the Name of Hicks ? 

Mr. Pope. Yes, my Lord ; and when I was there 
yeſterday with him, I aſked kim whether he knew 
me; and told him, ſaid I, you may well remember 
you ſaw me at K-in/ham. Saith he, I do not remem- 
ber that ever I ſaw your Face before. Said I, you 
remember Sir Thomas Bridges's Stables there? Said 
he, I remember I did ſee ſome Priſoners. Said J. 
was not it there you ſaw me, and had ſuch a Diſ- 
courſe with me? He ſeemed to deny it, but I told 
him, a Man of your Coat ſhould not tell Untruths, 

ou cannot but remember you ſaw me there. Saith 
bs I will recollect my Memory if I can; and he 
afterwards ſent to the George in Salisbury for me, 
and then he told me, he did recollect that he ſaw 
and talked with ſuch a Perſon there. 

Mr. Ruym/ey. Sir, TI would aſk you this one Que: 
ſtion; did you ſee him in the Army about the time 
of the Fight? 

Mr. Pope. I think I ſaw him about a day or two 
before. 

J. C. J. Had he any Weapon on? 

Mr. Pope. I think not, my Lord. 

Mr. Pollexfen. Our next Witneſs is Mr. Fijzher- 
bert. Pray, Sir, will you give an account to my 
Lord andthe Jury, what you know of this Hicks. 

Mr. Fitzherbert. My Lord, during the time that 
I was a Priſoner with this Gentleman at Kz1i»/bam, 
the 25/hþ of June, I ſaw this Man, Fohn Hicks, 
who held a Diſcourſe with Mr. Pope near an Hour's 
time, diſparaging the Government and his Majeſty, 
and extolling the Duke of Monmonth, what a brave 
Prince, and how good a Proteſtant he was. 

I. C. 7. Then he was among them, was he? 

Mr. F\tzherbert. Yes, my Lord, he was, and I 
ſaw him yeſterday at Salisbury. 

I. C. J. Is that the ſame Man that you ſaw in 
Monmouth's Army? 

Mr. Fitzherbert. Yes, he owns himſelf to be the 
ſame Man. 

Mr. Pollexfen. How often did you ſee him there 
beſides that time when he diſcourſed with Mr. 
Pope ? 

Mr. Filzberbert. I ſaw him ſometimes out of the 
Town, bur I never diſcourſed him. 

L. C. J. Did you ſee him there before or after 
that Diſcourſe ? 

Mr. Fitzherbert. It was after. 

L. C. J. Would the Priſoner aſk this Witneſs, 
or the other, any Queſtions ? 

| Liſte. No, my Lord. 

Mr. Pollex/en. Then, Mr. Taylor, what ſay you 
to the matter? 

Mr. Taylor. My Lord, I ſaw him at the ſame 
time that theſ: Gentlemen ſpeak of, at Sir Thomas 
Briages's at Keinſham. | 

Mr. Pollexfen. Were you a Priſoner there, Sir? 

Mr. Taylor. Yes, I was. 

Mr. Pollexfen. What Place was it you ſaw him 
in ? 

Mr. Taylor. It was in the Stables the firſt time 

that I ſaw him. 

I. C. J. What Diſcourſe had you with him? 
What did he ſay to you? 
Mr. Taylor. He ſaid, he wonder'd at us, that we 


ſhould take up Arms againſt ſo good a Prince, and 


a Proteſtant, as the Duke of Monmouth, and againſt 
the Proteſtant Religion, and hold up with Popery : 
Saith he, 797% is but a Papiſt; and a great many 
ſuch Words, | | 
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Friend; nay, to thy Father or thy Child 
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L. C. J. Did you ſee him afterwards ? 

Mr. Taylor. Yes, my Lord ; but I cannot tell 
particularly the Time and Place ; up and down the 
Army. LS. | 

L. C. J. Did you ſee him at Salisbury? 

Mr. Taylor. Les. 

JL. C. J. Is that the ſame Man? 

Mr. Taylor. Yes, it is. | 

Mr. Pollexfen. Next, my Lord, we come to 
prove the Meſſage and Correſpondence between this 
ſame Hicks, and the Priſoner Mrs. Liſle. 

Mr. Fennings. Swear Mr. James Dunne. 

| [Which was done. 
Mr. Pollexfen. If your Lordſhip pleaſe to obſerve, 


the Times will fall out to be very material in this 


Caſe : The Battle at =£dgmore was the 6th of 
July; three or four days afte 
Monmouth, and my Lord Grey at Ringwood ; upon 
the 26th of July, ten or twelve days after the ta- 
king of Monmouth, was this Meſſage ſænt by Dunne 
to Mrs. Liſle : ſo we call Dunne to prove what 
Meſſage he carried upon the 26th, and what An- 


was the taking of 


ſwer was return'd; he will tell you, that Tueſday 


was the time appointed for them to come, in the 
Night, and all the other Circumſtances, But with- 
al, I muſt acquaint your Lordſhip, that this Fel- 
low, Dunne, is a very unwilling Witneſs ; and 
therefore, with ſubmiſſion to your Lordſhip, we do 
humbly deſire your Lordſhip would pleaſe to exa- 
mine him a little the more ſtrictly, 

L. C. J. You ſay well: Hark you, Friend, I 
would take notice of ſomething to you by the way, 
and you would do well to mind what I ſay to you. 
According as the Counſel that are here for the King 
ſeem to inſinuate, you were employ'd as a Meſſen- 
ger between theſe Perſons; one whereof has already 


been proved a notorious Rebel, and the other is the 
Priſoner at the Bar, and your Errand was to pro- 


cure a Reception at her Houle for him, | 

Dunne. My Lord, I did ſo. 

L. C. J. Very well. Now mark what I fay to 
you, Friend: I would not by any means in the 
world endeavour to fright you into any thing, or 
any ways tempt you to tell an Untruth, but pro- 
voke you to tell the Truth, and nothing but the 
Truth, that is the Buſineſs we come about here 
Know, Friend, there is no Religion that any man 
can pretend to, can give a countenance to Lying, or 
can diſpenſe with telling the Truth: Thou haſt 4 
precious immortal Soul, and there is nothing in the 
World equal to it in value : There is no relation to 
thy Miſtreſs, if ſhe be ſo; no relation to thy 
not all the temporal Relations in the world, dy 
equal to thy precious immortal Soul. Conſider that 
the great God of Heaven and Earth, before whoſe 
Tribunal thou, and we, and all Perſons are to 
ſtand at the laſt Day, will call thee to an account for 
thy reſcinding his Truth, and take vengeance of 
thee for every Falſhood thou telleſt, I charge thee 
therefore, as thou wilt anſwer it to the oreat God 
the Judge of all the Earth, that thou do not dare to 
waver one tittle from the Truth, u 
or pretence whatſoever : For tho? it were to ſave 
thy Lite, yet the value of thy precious and immor- 
tal Soul is much greater, than that thou ſhould'{t 
forfeit it tor the ſaving of any the moſt precious out- 
ward Bleſſing thou doſt enjoy; for that God of 
Heaven may jultly ſtrike thee into eternal Flames, 
and make thee drop into the bottomleſs Lake of 
Fire and Brimſtone, if thou offer to deviate the 
leaſt from the Truth, and nothing but the Truth. 


Ac- 


pon any account 


% 


can be 
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According to the Command of that Oath that thou 
haſt taken, tell us who employ'd yon, when you 
were employ'd, and where; who caus'd you to go 
on this Meſſage, and what the Mefſage was. For 
I tell thee God is not to be mock'd, and thou can ſt 
not deceive him, tho? thou may*ſt us. But I aſſure 
ou, if I catch you prevaricating in any the leaſt 
tittle (and perhaps I know more than you think I 
do; no, none of your Saints can fave your Soul, 
nor ſhall they ſave your Body neither) I will be 
ſure to puniſh every variation from the Truth that 
you are guilty of. Now come and tell us how you 
came to be employ'd upon ſuch a Meſſage, what 
your Errand was, and what was the Iſſue and Reſult 
of it. 

Dunne. My Lord, there came a Man to my 
Houſe, and deſired me to go of a Meſſage to my 
Lady Liſle's. 

L. C. J. Prithee tell me when it was, and what 
Hour of the Day ? 

Dunne. What, when the Man came to my 
Houſe ? 
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Dunne. That I will, my Lord. 

L. C. J. Be ſure you do, and do not ſpeak one 
word, but what is true, and let the Truth come 
out o* God's Name. | 

Dunne. It was Friday Night. 

L. C. J. What Day of the Month was it? 

Dunne. Truly, my Lord, I cannot exactly tell 
that. 

L. C. J. Was it 
before ? 

Dunne. It was after the Battle, my Lord, 

L. C. J. How many Days after was it? 

Dunne. I cannot exactly tell. | 
L. C. J. Was it the Friday Seven: night after the 
Fight ? | 
Dunne. No, it was not. 

L. C. J. What was deſired of thee at that time? 
Dunne. He deſired me to go of a Meſſage to my 
Lady Life's. | 
I. C. J. Doſt thou know what Man it was 
that came to thee, and deſired thee to go on this 
Meſſage? 

Dunne. My Lord, I can tell what manner of 
Man he was. 

L. C. J. Give me a Deſcription of the Man. 

Dunne. He was a ſhort, black Man. 

L. C. J. You ſay he was a ſhort Man. 

Dunne. Yes, he was ſo, my Lord. 

L. C. J. Was he a ſwarthy, or a ruddy com- 
plectioned Man? 

Dunne. He was not ruddy, but ſwarthy. 

L. C. J. And what did he ſay to thee? 

Dunne. He deſired me to go to my Lady Life's 
for him, for one Mr. Hicks; and I went accor- 
dingly. | 

L. C. J. What were you to ſay when you came 
there? | 
Mr. Pollexfen. What Reward were you to have? 

Dunne. That Man that came to me, promis'd 
me that I ſhould be well rewarded for my pains. 

L. C. J. Where do you live? (by the way.) 

Dunne. In Warminſter Pariſh. 

L. C. J. How far is it from my Lady Liſte's ? 

Dunne. Six and twenty Miles, or thereabouts ? 

L. C. J. You did go, you ſay. When? 

Dunne. Upon the Saturday. 

L. C. J. Well, we are got thus far; you went to 
my Lady Liſſe's upon the Saturday, and from one 
Mr, Hicks : What was your Errand ? | 


after the Fight at M̃ſton, or 
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Dunne. To know of my Lady Liſſe, whether 
would entertain Mr. Hicks 1 * 


L. C. J. Well, now go on. 

Dunne. When I came to my Lady Li's Houſe, 
: - to the Bailiff that belong'd to my Lady 

tle. 

L. C. J. Ay, who was that Bailiff? Tell us his 
Name? I love to know Men's Names. 

Dunne. His Name is Carpenter, I think. 

L. C. J. Well, and what did you ſay to him? 

Dunne. I aſk'd him, whether my Lady would 
entertain one Hicks, or no: He told me he'd have 
nothing to do with it, but ſent me to my Lady, 
and to my Lady I went; and when I came, I aſk'd 
my Lady, whether ſhe would entertain one Mr. 
Hicks, or no ? She ſaid, ſhe did not know but ſhe 
might. 

L. C. F. Well, what then? 

Dunne. My Lord, PII tell you. | 

L. C. F. Ay, prithee take time to recollect thy- 
ſelf; but be five thou ſpeak nothing but the Tru 
What ſaid my Lady to thee ? 

Dunne. My Lady ſaid, they might come to her 
Houſe : And upon thoſe Terms I went away home 
again, and return'd that Anſwer to the Meſſenger 
that came to me. I came home on the Sunday 
Night, and that Meſſage I deliver'd unto him, and 
told him, that upon Txeſdaay Night they might 
come to my Lady's. 

L. C. J. You told him, you ſay, they might 
come on Tueſday. | 

Dunne. Yes, my Lord, I did. 

LG. 7. Therefore I would fain know from you, 
how you came to tell him, they might come upon 
Tueſday ? For you faid juſt now, my Lady's An- 
ſwer was, that ſhe did not know but ſhe might 
entertain him. Had you any ſuch Direction from 
Carpenter, or any one elſe, to tell him, that they 
might come on Tueſday ? 

Dunne. I had ſuch Directions from my Lady. 

L. C. J. Very well; then let us know what were 
the particular Directions ſhe gave; tell us what fur- 
ther Directions you had from her? | 

Dunne. I will, my Lord, preſently, when I 
have recollected my ſelf. 

L. C. J. Ay, prithee compoſe thy ſelf, recolleck 
thy ſelf. [Then he pauſed for a good while. 

TL. C. J. Come now, tell us, did ſhe give you 
any Directions what time of the Day they might 
come thither; remember your ſelf well, and tell 
us what ſhe ſaid to you? 

Dunne. My Lord, I will, as near as I can, ſpeak 
the Truth, 

L. C. J. Ay, in God's Name let's have the Truth, 
whatſoever comes on it ? 

Dunne. I will, my Lord. 

L. C. J. Come then, what time did ſhe give 
Directions that they ſhould come? 

Dunne. On Tueſday in the Evening, 

L. C. J. Upon your Oath, did ſhe ſay Tueſday 
in the Evening ? | 

Dunne. Yes, my Lord, ſhe did. 

* — C. J. what time in the Evening, early or 
te 

Dunne. She did not give any Directions at all 
about that, but only in the Evening. 

L.C. F. What elſe did ſhe fay to you, tell us 
all the Diſcourſe that paſſed between you ? 
128 She ſaid nothing elſe that I remember, my 

r 

L. C. J. Prithee, how did ſhe ſay ſhe would re- 
ceive him, tell us what Words ſhe uſed, for — 
mu 
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muſt needs imagine, we do ſuppoſe there mui! needs 
be ſome longer Diſcourſe between you, than what 


y outalk of d 
Dunne. All that ſhe ſaid was, ſhe would enter- 


tain him. 
L. C. J. Him! Who? 


Dunne. Mr. Hicks. | | 
L. C. J. Juſt now you talked of them, and, they: 


Did you mentian no body to her but Mr. Hicks? 

Dunne. My Lord, I was ſent to fee whether ſhe 
would receive Mr. Hicks. 

L. C. J. Prithee, Friend, mind what thou haſt 
faid, and recollect thy ſelf, I'll repeat it to thee, 
becauſe thou ſhalt ſee that I remember it all very 
well. It ſeems that a Man, a ſhort black Man came 
to your Houſe in Marminſter Pariſh to get you to 
go for a Meſſage to Mrs. Liſſe's, to know whether 
ſhe would entertain one Hicks, and that you went 
upon the Saturday, and firſt you met with Carpenter, 
and aſk'd him that Queſtion, whether his Lady 
would entertain one Mr. Hicks, and he told you 
he would have nothing to do with it; and thereupon 


you went to Mrs. Liſle and aſked her the Queſtion, 


and ſhe told you that you ſhould tell the Man that 
they ſhould come the Tueſday following, and come 
in the Evening, and ſhe would entertain him : Is 
not this what you have ſaid ? 

Dunne. Yes, my Lord, it is. 

TL. C. J. Well then, now let us know what o- 


ther Diſcourſe you had with her? 
Dunne. My Lord, I do not remember any thing 


more. 
Mr. Pollexfen. Pray Mr. Dunne, did ſhe aſk you 
any Queſtions whether you knew Mr, Hicks or 
no? 
Dunne. Nothing at all of that, that I remember, 

Mr. Coriton. Did ſhe believe that you knew Mr. 
Hicks ? 

Dunne. I cannot tell, my Lord. 

Mr. Coriton. Do you believe that ſhe knew him 
before? | 


Dunne. I cannot tell truly. 
L. C. J. Why, doſt thou think ſhe would enter- 


tain any one that ſhe had no Knowledge of meetly 
upon thy Meſſage? Mr. Dunne, Mr. Dunne have 
a care, it may be more is known of this matter 
than you think for. | 
Dunne. My Lord, I tell you the Truth. 
L.C. 7. Ay, be ſure you do, do not let me take 


you prevaricating? 

Dunne. My Lord, I ſpeak nothing but the 
Truth. 

L. C. J. Well, I only bid you have a care, 
Truth never wants a Subterfuge, it always loves to 
appear naked, it needs no Enamel, nor any Cover- 
ing 3 but Lying and Sniveling, and Canting, and 
Hickſing, always appear in Maſquerade. Come, 
go on with your Evidence. 

Dunne. My Lord, I ſay I went back again and 
returned my Anſwer to the ſame Man that brought 
the Meſſage to me. 

L. C. J. Pray let me aſk you one _— Were 
you got to your Houſe before you found him, or 
was he waiting there for you? 

Dunne. He came to my Houſe after I came 
home, | 
L. C. J. It was the ſame Man, you fay ? 

Dunne. Ves, it was. 

; Ee. J. Had he no Company with him neither 
time: 

Dunne. No. | 

L. C. J. Well, and what Anſwer did you return 


him? 


Dunne. I told him, my Lady ſaid ſhe would en- 
tertain Mr. Hicks; he aſked when he might come 
up, I told hin upon Tre/day, and upon Tuzſday 
they came to rk Houſe, | 

I. C. J. What time did they come to your 


Houſe? | 8 
Dunne. About ſeven of the Clock in the Morn- 


. | 
c C. J. What Day of the Month was it? | 
Dunne; Truly, my Lord, I cannot readily tell 
what Day of the Moath it was ? 
L. C. J. Was it one or two that came to thy 


EFF. - | 
Dunne. My Lord, there were three in all. 
L. C. J. Who were thoſe three, prithee? 
Dunne. My Lord, there was the little black 
Man that brought the Meſſage, and two other 


People. 
L. C. J. Prithee deſcribe what two other People 


theſe were ? 


Dunne, One was a full fat black Man, and the 
other was a thin black Man, | 

L.C. F. Who was that thin black Man? 

Dunne. My Lord, I did not know him. 

L. C. J. Did you not fancy which was Hicks ? 

Dunne. My Lord, I never knew any of their 

ames. 
I. C. 7. How long did they ſtay at your 
Houſe ? | 

Dunne. About three Hours. 

I. C. J. When did you go away from thence ? 

Dunne. About eleven of the Clock. 

L. C. J. Which way did you go then? 

Dunne, We went through Deverel, and from 
Deverel to Chilmark, and from Chilmark to Sutton, 


and from Sutton to the Plain, and then one Barter 


met me; I knew the Way no further, and he was 


to ſhew me the 1 from thence. 


JL. C. J. Prithee hold, before thou goeſt any fur- 
ther, I deſire to be ſatisfied about a Queſtion or 
two: Doſt thou ſay thou didſt not know the Way? 

Dunne. No, my Lord, after I came to the 
Plain, 

IL. C. J. How didſt thou find the way when thou 
wenteſt on thy Meſſage firſt? 

Dunne. My Lord, after I came to Salisbury-Plain, 
I met with one Barter, and he ſhewed me the way. 

L. C. J. Where is that Barter ? 

Mr. Pollexfen. My Lord, we have him here; we 
ſhall examine him by and by, there he ſtands. 

[Being a very luſty Man, 

L. C. J. Sure that was not the little Man thou 

ſpokeſt of? 


Dunne. No, my Lord. 
L. C. J. Prithee let me underſtand thee then, if I 


can. Thou didſt ſay at firſt there was only a little 
Man with a black Beard, that was concerned with 
thee about that Meſſage; now thou talkeſt of ſome 
Guide that thou hadſt, prithee who did guide thee, 
let us know? 

Dunne. My Lord, I ſay went ſo far as Fovant, 
and ſo to Chalk, but when I came upon the Plain, 
I did not know my way to my Lady Liſſe's Houſe 
at Moyle's Court; Laſked twenty People in the Street 
which was my way, but no body would tell me; 
at laſt I ſpoke to one Jobn Barter to go with me to 
my Lady Liſie's, and he and I did agree to go to- 
gether, and he ſhewed me the way and carried me 
to the Houſe. | 

IL. C. J. Thou ſhouldſt have told us this before, 
Man, that we might have underſtood it, Where 


did you lie upon the Saturday Night? 
1 
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At Fovant. - | 
2 C. 7 I thought you had ſaid, you had come 


Liſſe's on Saturday? 
i — my Lord, I did ſo, and came back 


 Eyvant that Night. 

1 1 C. J. And WT did you lie on Sunday night? 
Dune, I lay at my own Houle on Sunday night. 
L. C. J. And Barter came along with you when 

you came on Tueſday * 

Dunne. Yes, my Lord. 

I. C. J. And did you go the ſame way upon the 

Tueſday that you went upon the Saturday? 

Dunne. Do * mean, my Lord, the ſame way 
I came at firſt 

L. C. J. Ay. 

Dunne. No, my Lord, we came to Sutton, not 
to Fovant. 

L. C. J. Why did not you go the ſame way upon 
the Tue/day that you went upon the Saturday? 

Dunne. Becauſe J had appointed to meet him at 
ſuch a Place. 

L. C. J. Come, prithee anſwer me freely, and 
according to Truth: Who did deſire thee, or order 
thee to go another way than that thou went'ſt at 
firſt? How came it to paſs? Let us know the 
Truth? 5 

Dunne. My Lord, I did count that to be the 
nearer way, and therefore I went that way. 

I. C. J. That cannot be the Reaſon, for thou 

wouldſt have gone the neareſt way at firſt, I be- 

lieve; come, tell us truly? 

Dunne. My Lord, I know no other Reaſon. 

L. C. J. Come, tell us what Towns and Villages 
you did go through then upon Saturday. 

Dunne. My Lord, I went through ſeveral, Chil- 


mark and Fovant. 


L. C. J. And what Villages did you go through 


upon the Tue/day ? | 

Dunne. I went through moſt of the ſame 
Towns. 

L. C. J. What, and at Noon-day too? 

Dunne. Yes. 

L. C. J. And how chanc'd when you went that 
way, that you appointed Barter to meet you in 
another Place at Fovant ? 

Dunne. Becauſe I did not know the way after- 
wards, | 

L. C. J. Then let me aſk you another Queſtion : 
Did you go the ſame way from Fovant to my Lady 
Liſle's as you went before? 

Dunne. No, we didnot. 

L. C. J. How came that to paſs? | 

Dunne. I would have went the ſame way, but 
they would not. 

L. C. J. Which way did you go then? 

Dunne. We went through Chalke, and ſo thro? 
Rocksborne, and from Rocksborne to Fording-Bridge, 
and fo to Moyle's Court. 

L. C. J. How far is this about now? 

Dunne. Truly, my Lord, I cannot readily tell, 

L. C. J. How many Males is it from Fovant to 
my Lady Life's? 

Dunne. My Lord, it is about fourteen or fifteen. 

TL. C. J. How many Miles was it the way that 
you went upon the Tweſday ? 

Dunne. It might be twenty, my Lord, for ought 
I know. 

L. C. J. What was the Reafon that Barter went 
that way ? 

Dunne. Truly, my Lord, I cannot tell. 

L. C. J. Pray let me aſk you another Queſtion 
then; what Diſcourſe had you with Barter? Or 
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what Bargain did you make with him for ſhewing 
you the way? For you would not aſk him to go 
with you without promiſing him ſome Reward. 

Dunne. My Lord I aſked him to ſhew me the 
way to my Lady Liſſe's Houſe, and told him I was 
going for one Hicks; and ſo he took his Horſe and 
went with me. 

L. C. J. What Reward did you promiſe him? 

Dunne. Half a Crown, my Lord, and half 3 
Crown I gave him. 

L. C. J. Well, that was the firſt time; and what 
did you promiſe him the ſecond time? 

Dunne. The ſecond time one of the two Men 
gave him five Shillings. | 

L. C. J. What Man was it? 

Dunne. It was the black Man. 

L. C. 7. What was his Name? It was not the 
little black Man that came firſt to deſire you to go 
on the Meſſage, was it ? 

Dunne. No, my Lord, it was not he that ſpoke 
to me firſt, 

L. C. J. Did not that little Man that ſpoke to 
you firſt, promiſe you a Reward tor your Pains? 

Dunne. No, my Lord, that Man never promiſed 
me Ww. thing. 

L. C. J. Did he go along with you? 

Dunne. No, my Lord, he did not. 

Z. C. J. Who were the two Men that went with 

ou * 
. Dunne. Hicks and Nelthorp. 

L. C. 7. Which of them two was it that gave 

Barter five Shillings ? 
a Dunne. It was Nelthorp that gave him five Shil- 
ings. 
L. C. 7. How do you know his Name was 
Nelthorp ? © 

Dunne. At my Lady Liſs, after he was taken 
I knew his Name to be Ne/thorp. 

L. C. J. What Name did he go by before? 

Dunne. Were I to die preſently, my Lord, I 
cannot tell it. 

L. C. J. Well, you went ſo much about: What 
time did you get to my Lady Lyle's upon the 
Tueſday ? 

Dunne. About nine or ten of the Clock at Night, 
my Lord. | 

L. C. J. Let us conſider a little; you fa you 
went from * Houſe about eleven a Clock: 
What time did you get to Fovant ? 

3 56 About two or three of the Clock, my 
rd. | 
L. C. J. Where did you ſtay by the way? 

Dunne. No where, my Lord, 

L. C. J. Did you ride on ſtill ? 

Dunne. Yes, my Lord. | 

L. C. J. Was it before nine, or after nine 
you came to my Lady Life's ? 

3 96 I believe it was rather after nine, my 

L. C. J. Who came firſt to my Lady Li/'s 
prithee of us frankly? n 

Dunne. My Lord, we came all three together to 
the Gate. 

L. C. J. Who knocked at the Gate, you or 
Barter, or who elſe? 

Dunne. Barter, my Lord, was diſcharg'd before 
we came near the Houſe, about eight Miles 
from it. 

J. C. J. Say'ſt thou ſo; How came you then 
to know the way without him? 

Dunne. My Lord, I'Il tell you; they loſt their 
way, and they ſent me down to Marton, and there 
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I went to a Man, my Lord, and told him one 
Hicks deſired to ſpeak with him. | 

L. C. J. Thou ſay'ſt well, now muſt I know that 
Man's Name. 

Dunne. The Man's Name that I went to at 


Marton, my Lord ? 3 
I. C. J. Ves, and look to it, you tell me right, 


for it may be I know the Man already, and can tell 


at what end of the Town the Man lives too. 


Dunne. My Lord, 1 cannot tell his Name pre- 


ſently. 
L. C. J. Oh! pray now, do not ſay fo, you 


muſt tell us, indeed you muſt think of his Name 


a little. 
Dunne. My Lord, if I can mind it J will. 
L. C. F. Prithee do. 
' Dunne. His Name, truly my Lord, I cannot 


rightly tell for the preſent. 


L. C. J. Prithee recollect thy ſelf indeed thou 


| canſt tell us if thou wilt. 


Dunne. My Lord, I can go to the Houle again 


if I were at liberty. 


L. C. F. I believe it, and ſo could J; but really 


neither you nor I can be ſpared at preſent, there- 


fore prithee do us the Kindneſs now to tell us his 
Name ? 


Dunne. Truly, my Lord, I cannot mind his 


Name at preſent, 


L. C. J. Alack-a-day, we muſt needs have it; 


come, refreſh your Memory a little. 
Dunne. My Lord, I think his Name was Fane. 


L. C. J. Thou ſay'ſt right, his Name was Fane 


| cruly, thou ſeeſt I know ſomething of the matter: 
I, 


Well, what didſt thou ſay to him? 

Dunne, I told him I came from one Mr, Hicks. 
L. C. J. And what didft thou deſire of him? 
Dunne. I told him that one Mr. Hicks deſired to 

ſpeak with him; and when he came out to Mr, 


Hicks, Mr. Hicks did deſire him to ſhew him the way 


to Mrs. Liſſe's. 
L. C. J. Now tell us what kind of Man that 


Was, that did deſire this of Mr. Fane ? 


Dunne. My Lord, it was the full fat black Man. 
L. C. 7. Now we have got him out, now we 


know which was Hicks: Now go on. 


Dunne. My Lord, this Man went and rid along 
with them as far as the new Houſe that is builr 
there, within a Mile of that Houſe Fane went along 


with us; and afterwards, whether Hicks or 1Velthorp, 


or who knew the way, I cannot tell, but to my 


Lady Life's we went. 


L. C. J. Who directed you the way when Fane 


left you? 
Dunne. My Lord, I cannot tell, for my part I 


did not know the way. 


IL. C. J. Who went with you? | 
Dunne. None but Hicks and Nelthorp. 


I. C. J. How far from my Lady's Houſe was 


that place where Fane left you? 
Dunne. My Lord, I cannot directly tell. 
L. C. J. Then Hick; knew the way, it ſeems, from 


thence ? 
Dunne. So he might, my Lord, for ought 1 


know, for I did not. 


L. C. J. Thou art ſtrangely ſtiff; but now we 
are come thus far with you, tell me what Enter- 
tainment you had at my Lady Life's, and look to 
it that you be ſure to tell me Truth, for I know 
it to a tittle, I can aſſure you that. 

Dunne. They went in before me, my Lord. 

L. C. J. Who went in before you? 

Dunne. Hicks and Nellborp. 
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L. C. J. But the Door was ſhut when you came, 


was it not? 
Dunne. My Lord, I cannot tell truly. 
L. C. J. Then tell me what Entertainment you 


had there ? 
Dunne. For my own part, my Lord, I carry'd a 
bit of Cake and Cheeſe from my own Houſe, and 


that I eat. 
L. C. J. What became of your Companions Hicks 


and Nelthorp, I pray you? 
Dunne. I never ſaw them again till after they were 


taken. | 
L.C.7 How is that, prithee recollect thy ſelf? 

Dunne. Sure, my Lord, I did not fee them till 
then. 

L. C. J. Who came to the Door to you? 

Dunne. A young Girl, my Lord, I knew not 
who nor what ſhe was. 

J. C. J. Did they go directly into the Houſe ? 

Dunne. It was dark, my Lord, I did not ſee 
what they did. 

J. C. J. Was there never a Candle there? 

Dunne. No, my Lord. 

L. C. J. It was dark, very dark, was it not? 
Dunne. Yes, my Lord, it was fo. 

L. C. J. Was my Lady ſtirring then? 

Dunne. I did not ſee her. 

L. C. F. And this is as much as you know of the 


Buſineſs? 
Dunne, Yes, my Lord, this is all that I remem- 


ber. 
L. C. J. Well; and what hadſt thou for all thy 


pains? 
Dunne. Nothing but a Month's Impriſonment, 
my Lord. 


L. C. J. Thou ſeemeſt to be a Man of a great 
deal of Kindneſs and Good - nature; for by this 
Story, there was a Man that thou never ſaweſt 
before, (for I would fain have all People obſerve 
what Leather ſome Men's Conſciences are made of) 
and becauſe he only had a black Beard, and came 
to thy Houſe, that black Beard of his ſhould per- 
ſuade thee to go 26 Miles, and give a Man half a 
Crown out of thy Pocket to ſhew thee thy way, 
and all to carry a Meſſage from a Man thou never 
kneweſt in thy Life, to a Woman whom thou never 
ſaweſt in thy Life neither; that thou ſhould lie out 
by the way two Nights, and upon the Sunday get 
home, and there meet with this ſame black-bearded 
little Gentleman, and appoint theſe People to come to 
thy Houſe upon the Tueſday 3 and when they came, 
entertain them three or four Hours at thy own 
Houſe, and go back again ſo many Miles with 
them, and have no Entertainment but a piece of 
Cake and Cheeſe that thou broughteſt thy ſelf from 
home, and have no Reward, nor ſo much as know 
any of the Perſons thou didft all this for, is very 
ſtrange. | 

Dunne. My Lord, the Man that came to deſire 
me to go on this Meſſage, ſaid that Hicks ſhould 
reward me, and pay me for my pains. | 

L. C. J. But why wouldſt thou take the word of 
a Man thou didit not know ? 

Dunne. I was forced to take his word at that 
time, my Lord. 

L. C. J. There was no neceſſity for that neither; 
no body could force thee to do it. Al K-u-day! 
Thou ſeemeſt to be a Man of ſome confideration : 


- TI mightily wonder thou ſhow] Vit be fo kind to 


People thou didſt not know, without any proſpect 


of Recompence whatſocver. 
Ws: Dunne. 
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Dunne. All the reaſon that induced me to it was, 
they ſaid they were Men in debt, and deſired to be 
concealed for a while. 

L. C. J. Doſt thou believe that any one here be- 
lieves thee : Prithee what Trade art thou? 

Dunne. My Lord, I am a Baker by Trade. 

Z. C. J. And wilt thou bake thy Bread at ſuch 
eaſy Rates? Upon my word then, thou art very 
kind : Prithee tell me, I believe thou doit uſe to 
bake on Sundays, doſt thou not? 

Dunne. No, my Lord, I do not. 

L. C. J. Alack-a- day, thou art preciſe in that; 
but thou canſt travel on Sundays to lead Rogues 
into Lurking-Holes : It ſcemeth thou haſt a par- 
ticular Kindneſs for a black Beard, that's all thy 
Reaſon for undertaking all this Trouble. Thou 
haſt told me all the Truth, haſt thou? 

Dunne. I have, my Lord. 

L. C. J. Bur I aflure thee thy Bread is very 
light Weight, it will ſcarce paſs the Ballance here. 

Dunne. 1 tell the Truth, and nothing but the 
Truth. 

L. C. J. No doubt of that; but prithee tell me, 
whoſe Horſe didſt chou ride when thou wenteſt firſt? 

Dunne. The Man's Horſe that came to me to 
deſire me to go on the Meſſage. 

L. C. J. How came he to truſt thee with his 
Horſe? 

Dunne. The Lord knows, my Lord. 

L. C. J. Thou ſay'ſt right, the Lord only knows, 
for by the little I know of thee I would not truſt 
thee with Two-pence : Whoſe Horſe didſt thou 
ride the ſecond time ? 

Dunne, My own, my Lord. 

L. C. J. And where didſt thou put thy Horſe 
when thou cameſt to my Lady Life's. 

Dunne. In the Stable, my Lord. 

L. C. J. Where did they put their Horſes ? 

Dunne. They left them without the Gate, I 
think, my Lord ; I did not ſee them take them in. 

L. C. J. No, thou ſaid'ſt it was ſo dari: thou 
could'ſt not ſee any thing: Pray were you with the 
two Men when they did alight ? | 

Durne. We did all three come together. 

L. C. J. What did you give Taue for his pains 
in ſhewing you the way? 

Dunne. He had nothing that I know of. 

L. C. F. Well, you are the beſt-natur'd and 
kindeſt-hearted People that ever I knew: Where- 
abouts do you live ? 

Dunne. At Warminſter, near my Lord Weymoutbbs. 

Mr. Pollexfen. Pray Mr. Dunne will you anſwer 
me one Queſtion : Was not there ſearching at that 
time up and down the Country tor Rebels that were 
fled from the Battle? 

Dunne. I did hear there was, ſome were taken. 

Mr. Pollexfen. But did you hear there was 
ſearching at that time for other of the Rebels? 


Dunne. I did not hear of any near me, but there 


were in other places. 

L. C. J. Then it being ſuch a ſuſpicious time 
when that little Man with the black Beard came to 
thee, didſt thou not aſk what that Hicks was? 

Dunne. No, my Lord, Idid not. 

L. C. J. And when Mr. Hicks and the other Man 
that is call'd by the Name of Mr. Nelthorp came 
to thy Houſe, didſt not thou aſk their Names? 

Dunne. No, my Lord, | 

L. C. J. Nor didſt not thou aſk upon what Oc- 
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Dunne, I cannot tell, my Lord. 

L. C. J. Did not he tell you, Hicks deſired you 
to go, and that he was in debt, and therefore de- 
ſired to be concealed? 

Dunne. Les, my Lord, he did. 

L. C. 7. How came you to be ſo impudent then, 
as to tell me ſuch a Lye? 

Dunne. I beg your pardon, my Lord. | 

L. C. 7. You beg my pardon ! That is not be- 
cauſe you told me a Lye, bur becauſe I have found 
you ina Lye. Come Sirrah, tell me the Truth ; 
What did Hicks and Nelthorp with their Horſes 
when they came to my Lady Lies? 

Dunne. My Lord, I cannot tell. 

L. C. 7. Why you impudent Raſcal, did not you 
tell me juſt now that they left them at the Door? 

Dunne. My Lord, I ſaid I believ'd they might, 
but cannot directly tell what they did with them; I 
know not but one or other might have them away, 
but I did not ſee it. FB _ 

Mr. Pollexfen. Prithee, Friend, tell the Truth; 
what did become of the Horſes ? 

Dunne. I cannot tell truly, my Lord; if any 
body had them away, I did not ſee them. 

L. C. J. Where didſt thou lie that Night? 

Dunne. In one of the Chambers. 

L. C. J. Who ſhewed thee the way to thy 
Lodging ? | 

Dunne. The Girl. | 

L. C. J. Who elſe didſt thou ſee in the Houle ? 

Dunne. I ſaw no body at all. 

L. C. J. Then who ſhewed thee the way to the 
Stable, and help'd thee with Horſe-meat ? 

Dunne. No body help'd me to Horſe-meat. 

L.C. 7. Why, thy Horſe did not feed on thy 
Cake and Cheeſe, did he? 

Dunne. There was Hay in the Rack, my Lord. 

L. C. J. Was the Stable-Door lock'd or open? 

Dunne. The Stable-door was latch'd, and I 
pluck*d up the Latch. 

L. C. J. How came you to know the way to the 
Stable then? | 

Dunne. Becauſe J had been there before, my Lord. 

L. C. J. Thou had'ſt need to know it very well, 
for it ſeems thou wenteſt without a Candle or an 
thing in the World, and put in thy Horſe. Dichtl. 
thou ſee that Man Carpenter che Bailif that thou 
ſpokeſt of ? 

Dunne. Mr. Carpenter gave my Horſe Hay. 

L. C. J. Was there any Light in the Stable? 

Dunne. Not when I put in my Horſe firſt, 

L. C. J. Who brought the Light thither ? 

Dunne, Goodman Carpenter. 

L. C. J. Did not he give thy Horſe Hay? 

Dunne. Yes, he did. 

L. C. J. And did he not give him Oats too? 

Dunne. No, my Lord, he did not. 

L. C. J. Did not he conduct you into the 
Houſe ? 

Dunne, Who, my Lord?. 

L. C. J. That ſame Goodman Carpenter. 

Dunne. No, my Lord. 

L. C. J. Did you ſee any body elſe but that Girl 
you ſpeak of? 

Dunne. My Lord, I did ſee the Girl there. 

L. C. J. But E Blockhead, I aſk you whether 


caſion they were to be conducted to my Lady Li/le*'s ? you did ſee any 


Dunne. No, my Lord: Hicks, the fat Man, told 
me they were in debt. 
Vol. IV. 


elſe? 
Dunne, I do not 3 but I might ſee Goodman 
Carpenter. 
2 = J. 
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L. C. J. Why, thou ſaid'ſt he brought the Light, 
and gave thy Horſe Hay ; but I fee thou art {et 
upon nothing but Prevarication : Sirrah, tell me 
plainly, did you ſee no body elſe? 

Dunne. No, my Lord. 

I. C. J. Not any body? 

Dunne. No, my Lord, not any one. 

L. C. J. Did you not drink in the Houſe? 

Dunne. No, my Lord, not a Drop. 

L. C. J. Did not you call for Drink? 

Dunne. No, my Lord, I did not, I had nothing 
but my Cake and Cheeſe that I brought thither my 
ſelf. | 
L. C. 7. Who went up to the Chamber with 
ou? | 
Dunne. The Girl, my Lord. 

L. C. J. And no body elle ? 

Dunne. No, my Lord. 

L. C. J. Was the Bed made? 

Dunne. Yes, my Lord, it was. 
L. C. J. You eat nothing in the Houſe, you 
fay ? | 

18 Nothing but my own Cake and Cheeſe, 
my ERR.  - 

L. C. J. But you did not drink in the Houſe at 
all ? 

Dunne. No, my Lord, I did not. | 

L. C. J. Did you drink at Marton, where you did 
call upon Fane. | 

Dunne. Yes, I did, but not afterwards, 

L. C. J. Did you ſee any body there the next 
Morning before they were taken? 

Dunne. No, my Lord; but after the Houſe was 
beſet, I ſaw my Lady and Mr. Hicks, and I think 
I ſaw Goodman Carpenter. 

L. C. J. They and you were taken there toge- 
ther, were not you? 

Dunne. Yes. 

L. C. J. Did you ſee Carpenter's Wife, upon 
your Oath, that Night? 

Dunne. My Lord, I did not. 

L. C. 7. Nor no Woman-kind beſides the Girl 
you ſpeak of ? 

Dunne. No, my Lord. 

L. C. J. Nor no Man beſides Carpenter? 

Dunne. No, my Lord. 

L. C. 7. Tou are ſure of this? 

Dunne. Tam ſo, my Lord. 

L. C. F. You are ſure you did not drink there ? 

Dunne. Iam, my Lord. 

L. C. J. And you ſay he brought the Light in- 
to the Stable, and gave your Horſe Hay? 

Dunne. He did, my Lord. 

L. C. J. Now prithee tell me truly, where came 
Carpenter unto you? I muſt know the Truth of 
that; remember that I gave you fair Warning, do 
not tell me a Lye, for I will be ſure to treaſure up 
every Lye that thou telleſt me, and thou mayꝰſt be 
certain it will not be for thy Advantage: I would 
not terrify thee to make thee ſay any thing but 
the Truth; but aſſure thy ſelf I never met with a 
lying, ſneaking, canting Fellow, but I always trea- 
ſur'd up Vengeance for him: and therefore look to 
it, that thou doſt not prevaricate with me, for to 
be ſure thou wilt come to the worſt of it in the end? 
Dunne. My Lord, I will tell the Truth as near as 

can. 

L. C. J. Then tell me where Carpenter met thee? 

Dunne. In the Court, my Lord. 

L. C. 7. Before you came to the Gate, or after? 


6 Dunne, It was after we came to the Gate, in the 
ourt. 


L. C. 7. Then tell me, and I charge you tell me 
true, who was with you when Carpenter met you? 

Dunne. Hicks and Vell hop. 

L. C. J. Was there any body elſe beſides them 
two in the Court? | | 

Dunne. There was no body but Hicks and Nel- 
thorp, and I and Mr. Carpenter. 

I.. C. J. You are ſure of that? 

Dunne. Yes, my Lord. 

L. C. J. Conſider of it, are you ſure there was 
no body elſe? 

Dunne. Truly, my Lord, I did not mind that 
there was any body elſe. | 
I. C. J. Recollect your ſelf, and conſider well of 
it. 

Dunne. Truly, my Lord, I do not know of any 
body elſe. 

L. C. J. Now upon your Oath tell me truly, 
who it was that opened the Stable-door, was it 
Carpenter or you ? | 

Dunne. It was Carpenter, my Lord, 

L. C. J. Why, thou vile Wretch didſt not thou 
tell me juſt now that thou pluck*d up the Latch ? 


Doſt thou take the God of Heaven not to be a 


God of Truth, and that he is not a Witneſs of all 
thou ſay'ſt? Doſt thou think becauſe thou preva- 
ricateſt with the Court here, thou car*lt do ſo with 
God above, who knows thy Thoughts, and it is in- 
finite Mercy, that for thoſe Falſhoods of thine, he 
does not immediately ſtrike thee into Hell? Jeſus 
God ! there is no fort of Converſation nor human 
Society to be kept with ſuch People as thele are, 
who have no other Religion but only in Pretence, 
and no way to uphold themſelves but by countenan- 
cing Lying and Villany : Did not you tell me that 
you opened the Latch your ſelf, and that you ſaw no 
body elſe but a Girl? How durſt you offer to tell 
ſuch horrid Lyes in the preſence of God and of a 
Court of Juſtice * Anſwer me one Queſtion more: 
Did he pull down the Hay or you ? 

Dunne. I did not pull down any Hay at all. 

L. C. J. Was there any Hay pull'd down before 
the Candle was brought ? 

Dunne. No, there was not, 

L. C. J. Who brought the Candle? 


Dunne. Mr. Carpenter brought the Candle and 


Lanthorn. 


L. C. J. It ſeems the Saints have a certain Charter 
for Lying; they may lye and cant, and deceive, 
and rebel, and think God Almighty takes no notice 
of it, nor will reckon with them for it: You ſee, 
Gentlemen, what a precious Fellow this is, a ver 
pretty Tool to be employ'd upon ſuch an Dread 
a Knave that no body would truſt for half a Crown 
between Man and Man, but he is the fitter to be 
employ*d about ſuch Works; what Pains is a Man 
at to get the Truth out of theſe Fellows, and it is 
with a great deal of Labour, that we can ſquecze 
one Drop out of them? A Tur has more Title to 
an Eternity of Bliſs than theſe Pretenders to Chri- 
ſtianity, for he has more Morality and Honeſty in 
him. Sirrah, I charge you in the preſence of God, 
tell me true, What other Perſons did you ſee that 
Night? 


Dunne. My Lord, I did not fee any than what J 


have told you already, 


L. C. J. Then they went out and brought word 


that thou wert come, and ſo hecame out to meet 
thee, Very well: I would have every body that has 
but the leaſt Tang of Saintſhip to obſerve the Car- 
riage of this Fellow, and ſee how they can cant and 
inivel, and lye, and forſwear themſclves, and all * 

the 
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the Good Old Cauſe: They will ſtick at nothing, if 
they think they can but preſerve a Brother or Siſter 
Saint forſooth 3 they can do any thing in the world 
but ſpeak Truth, and do their Duty to God and 
their Governours: I aſk you again, Did not Carpen- 
ter meet you before you left Hicks and Nelthorp ? 

Dunne. No, he did not. g 

L. C. J. Then J aſk you again once more, did 
not Carpenter aſk you to drink? 

Dunne. No, he did not. 

I. C. J. Did not he light you with a Lanthorn 
and Candle into the Houſe ? 

Dunne. I went into the Houle, 

L. C. J. Doſt thou believe we think any body 
thruſt thee in : Did he light thee in, I aſk thee ? 

Dunne. I went in along with Mr. Carpenter. 

L. C. J. What Room did he carry you into? 

Dunne. My Lord, he carried me into no Room, 


the young Woman ſhew'd me into a Room. 


I. C. J. What Room was it ? 

Dunne. Into the Chamber. 

L. C. J. Was not thou in the Hall or Kitchen? 

Dunne. No, my Lord. 

L. C. J. It is hard thou hadſt not one Cup of 
Drink to thy Cake and Cheeſe. 

Dunne. My Lord, I had never a Drop. 

L. C. J. No, nor did no body aſk you to eat or 
drink ? 

Dunne. No, my Lord. | 

L. C. J. Thou art the beſt-natur'd Fellow that 
ever I met with, but the worſt rewarded. Come, 
I will aſk thee another Queſtion: When was the firſt 
time thou heard'ſt Nelthorp*s Name? 

Dunne. Not till he was taken. 


L. C. J. What Name did the Fellow with the 


' black Beard tell thee he had? 


Dunne. My Lord, he never told me = Name ? 
L. C. J. Didſt thou never aſk him his Name? 
Dunne, No, my Lord, that Man that was after- 

wards found to be Nelthorp, I did not know to be 

Neithorp till he was taken, nor what his Name was, 

nor any Name he had. 

L. C. J. No, prithee tell the Truth, did not Net- 
thorpgo by the Name of Crofts ? 

Dunne. He did, my Lord. 

L. C. J. Then prithee, when did he firſt go by 
that Name in thy Hearing? 

Dunne. My Lord, I only heard Hicks ſay he went 


by the Name of Crofts. 


L. C. J. When was that? 

Dunne. When they were taken. 

L. C. J. Did you not hear him calPd by that 
Name any time of the Journey ? | 

Dunne. J cannot recolle&,my Lord, that Jever did. 

L. C. J. Thou canſt recollect nothing of Truth: 
Is this as much as you can ſay? 

Dunne. It is, my Lord. 

Mr. Jennings. You ſay Carpenter met you very 
civilly, and took care of your Horſe: Did he 


make no Proviſion for Hicks and Nelthorp's Horſes? 


What became of them? 
Dunne. 1 cannot tell, my Lord. 
Mr. Rumſey. Did you ſee their Horſes afterwards? 
Dunne. No, my Lord, I did not. 
Mr. Rumſey. When they alighted from them, 
were they ty'd faſt to the Gate, or how ? 
Dunne. They were not ty'd at all, as I know of. 


Mr. Jennings. Did you tell Carpenter that their 
Horſes were there ? 

Dunne. 1 did not tell him any ſuch thing. 

I. C. J. Thou art a ſtrange prevaricating, ſhuf- 
fling, ſniveling, lying Raſcal. 

Vor, IV. 


for High- Treaſon. 
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Mr. Pollexfen. We will ſet him by for the preſent, 
and call Barter, that is the other Fellow. 

I. C J. Will the Priſoner aſk this Perſon any 
Queſtions ? 

Liſle. No. 

L. C. J. Perhaps her Queſtions might endanger 
the coming out of all the Truth, and it may be the 
is well enough pleaſed to have him ſwear as he does; 
but it carries a very foul Face, upon my Word. 

[Then Barter was ſworn, 

I. C. J. Is this Barter? 

Mr. Pollexfen. Yes, my Lord, for his part we 
have his Examination before two Juſtices of Peace; 
but we hope he is an honeſt Fellow, and will tell the 
Truth. | | 

L. C. J. That is all one whether you have his Ex- 
amination or not; I expect he ſhould tell me the 
Truth, and the whole Truth here. Friend, you know 
your Soul is at pawn for the Truth of what you 
teſtify to us; the other Fellow thou ſeeſt has been 
prevaricating with us all this while, and ſweari 
off and on, and ſcarce told one Word of Truth, 
know very well: Now I know as much of thee as 
I do of him, therefore look to thy ſelf, and ler the 
Truth, and nothing but the Truth come out ? 

Barter. May it pleaſe your Honour, my Lord, 
this Man Dunne came to my Houſe upon the Satur- 
day, and ſpoke to me to ride along with him to 
Moyles-Court, where my Lady Liſle ld; and! 
having no other Buſineſs at that time, did go along 
with him : He had a Letter in his Pocket, nd faw 
him produce the Letter to my Lady's Builiff, Mr. 
Carpenter, but he would not meddle with it, fo I 
ſuppoſe he went in with it to my Lady; and while 
I was in the Kitchen, my Lady came thi:'1er, and 
aſked me, faith ſhe, What Country man art chou? 
Said I, Madam, I am a Wilthire Man. Saith 
ſhe, Do'ſt thou make Bricks? No, ſaid I, Madam, 
I cannot, I can help in Husbandry-work, Saith ſhe, 
If thou could'ſt make Bricks, I will give thee ten A- 
cres of Ground in ſuch a Place. I told her no, I could 
not: And then ſhe goes to this Man Dunne, and 
there ſhe was laughing with him, and look'd upon 
me; and afterwards when we were going along, I 
aſked him what ſhe laughed at ? 

LC. N Ay, and now tell me what he faid to 
thee about it? 

Barter. He told me, my Lord, my Lady aſked 
whether I knew any thing of the Concern, and that 
he anſwered her, no; this the Fellow told me was 
that ſhe — at. Aſter this, I could not eat, nor 
drink, nor ſleep for trouble of mind, till I had diſco- 
vered this to ſome Juſtice of the Peace; and I re- 
ſolved at laſt to go to Colonel Penruddoct, and con- 
ſult him about it, ſo I went over and told him of 
It, 

L. C. J. What did you tell Colonel Penruddoct, 
let us hear? 

Barter. Where I had been the Saturday before, 
and where I ſhould meet them again upon dalisbury- 
Plain upon the Tueſday, for I did expect to meet 
them there according to appointment, and we did 
agree he ſhould come and take them there; but af- 
terwards miſſing them there, or for ſome other rea- 
ſon, I do not — what, his Mind altered, and 
he came to take them in the Houſe: So when I 
met them, we rode on about ten Miles, and they 
would have had me to have led them a private way 
over the fording Bridge towards Moyl?"5-Court, but 
J rold them, in caſe they intended to have me for 
their Guide, they muſt go the way that I could tell; 
but they would go that private way, and ſo loſe their 
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way; then they ſent back this Dunne to Marton, to 
one Fane, that was the fat Man that ſent him: but 
I finding that I was of no more value then, rode 


away from them, and having a Relation that I'd 


on that ſide of the Country, I went to let Colonel 
Penruddock know that they were at the Houſe, But 
before I went away from them, Nelthorp gave me 
five Shillings, half a Crown, and two Shillings and 


a Six- pence. 
thou 


I. C. J. Now thou ſayſt N1thorp did: Didſt 


hear his Name named? 5 
Barter. I never could find any of their Names 


till they were taken. : 

Mr. Pollexſen. Pray, Barter, what Diſcourſe had 
you with Dunne the firſt time you were going to 
and from my Lady Li/e's, concerning the Men 
that he was to bring thither, and what Eſtates they 


had ? | 
Barter. My Lord, he ſaid they had half a Score 


of Thouſands of Pounds a Year a-piece. 
Mr. Pol/exfen. Did he tell you they were to come 
to my Lady's? 
Barter. Yes, he told me they were to come 
upon the Tueſday, and they were to come ſuch a 
Way, and were to come to my Lady's in the Even- 


L.C J. What wer't thou to have for thy pains? 
Bart-r. T made no Bargain, my Lord. 
I. C.J. You are all very free, kind-hearted Peo- 


ple, I tay that for you. 
Mr. Pollexſen. What did Dunne ſay about his 


Gains ? | 

Barter. He told me he had a very fine Booty for 
his part, and that he ſhould never wang Money a- 
gain, and that I ſhould be very well paid, and gave 
me half a Crown. 

L. C. J. Then let my honeſt Man, Mr. Dunne, 
ſtand forward a little. Come, Friend, you have 
had ſome time to recolle& your felf ; let us ſee 
whether we can have the Truth out of you now : 
You talked of carrying a Meſſage from Hicks to 
my Lady Liſle ; Did not you carry a Letter? 

Dunne. No, my Lord, I did not. 

L. C. J. Did not you ſhew a Letter to the Bailiff, 
Carpenter ? 

Dunne. No, my Lord, I did not. 

L. C J. What ſay you, Barter, to that? 

Barter. My Lord, I did ſee him produce the Let- 
ter to the Bailiff, | 

L. C. J. Then I will ask you another non: 
Did you not tell Barter that you ſhould be at 
Salisbury-Plain, with two People, upon the Tue/- 
day ? 

\Dunre. No, my Lord, I ſaid between Compton 
and Fovant. 

L. C J. Did not you tell him, that they were 

4 had God knows how many 


Thouſand Pounds a year a-piece ? 
Dunne. No, my Lord, I did not. 
L. C J. Then one thing more: Did not you tell 

him, that you told my Lady, when ſhe asked whe- 

ther he was acquainted with the Concern, that he 
knew nothing of the Buſineſs? 

Dunne. My Lord, I did tell him ſo. 

L. C. J. Did you ſo? Then you and I muſt have 

a little further Diſcourſe : Come now, and tell us, 

what Buſineſs was that? and tell it us ſo, that a 

Man may underſtand and believe that thou doſt 


ſpeak Truth. 
Dunne. Does your Lordſhip ask what that Buſi- 


- nels was? 


he did know nothing of it? 


IL. C. J. Yes, it is a plain Queſtion ; What was 


that Buſineſs that my Lady asked thee, whether the 


other Man knew; and then you anſwered her, that 


[Then he pauſed a while, 

L. C. J. Remember, Friend, thou art upon thy 
Oath; and remember withal, that it is not thy 
Life, but thy Soul that is now in danger: therefore 


I * from thee a plain Anſwer to a very plain 


Queſtion; What was that Buſineſs my Lady en- 
quired after, whether the other Fellow knew, and 


thou told'ſt her, he did not? 
[Dunne made no Anſwer, but 
| ood muſing a while. 

L. C. J. He is now ſtudying and muſing how he 
ſhall prevaricate z but thou had'ſt better tell the 
Truth, Friend : remember what thou haſt ſaid al- 
ready; thou haſt ſaid, That thou didſt tell that 


Man, that the Lady asked you, whether he knew 


any thing of the Buſineſs, and thou told'ſt her, he 

did not. Now I would know what that Buſineſs 
was? 

[Still he made no Anſwer, but ſeemed to muſe, 

L. C. J. Look thee, if thou canſt not compre- 

hend what I mean, I will repeat it to thee again ; 

for thou ſhalt ſee what Countryman I am, by my 


telling my Story over twice: Therefore I ask thee 


once again. Thou ſaid'ſt thy Lady asked thee, 
whether he knew of the Buſineſs; and thou told'ſt 
her, he did not. Now let us know what that Bu- 


ſineſs was, 
Dunne, I cannot mind it, my Lord, what it 


was. | 
L. C. J. But mind me prithee : Thou did'ſt tell 
that honeſt Man there, that my Lady Liſe asked 
thee, whether he knew any thing of the Buſineſs, 
and thou ſaid'ſt, no. What was that Buſineſs? 
Ju That Buſineſs that Barter did not know 
Or 7 
Z. C. J. Yes, that is the Buſineſs ; be ingenuous, 
tell the Truth: Oh ! how hard the Truth is to come 
out of a lying Presbyterian Knave. Prithee, Friend, 


conſider the Oath that thou haſt taken ; and that 


thou art in the preſence of a God that cannot en- 


dure a Lye, nor whoſe Holineſs will not admit him 


to diſpenſe with a Lye : Conſider that that God is 
an infinite Being of Purity, Holineſs and Truth ; 
and it would be inconſiſtent with his Being to diſ- 
penſe with the leaſt Untruth ; and thou halt called 
him to witneſs, that thou would'ſt teſtify the Truth, 
the whole Truth, and nothing but the Truth. I 
charge thee, therefore, as thou wilt anſwer it to 
that God of Truth, and that thou may'ſt be called 
to do, for ought I know, the very next Minute, 
and there thou wilt not be able to palliate the 
Truth ; what was that Buſineſs you and my Lady 
ſpoke of ? 
[Then he pauſed for half a quarter of an 
Hour, and at laſt ſaid : 

Dunne, I cannot give an Account of it, my 
Lord. 

L. C. 7. Oh bleſſed God ! Was there ever ſuch 
a Villain upon the Face of the Earth; to what 
Times are we reſerved? Doſt thou believe that 
there is a God? | 

Dunne. Yes, my Lord, I do. ; 

L.C. 7. Doſt thou believe, that that God can 
endure a Lye ? | 

Dunne. No, my Lord, I know he cannot. 

L. C. J. And doſt thou believe then, that he is 
a God of Truth? | 


Dunne. Yes, my Lord, I do, 
L. C. J. 
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I. c J. Doſt thou think, that that God of Truth 
may immediately fink thee into Hell-Fire if thou 
telleſt a Lye ? 

Dunne. T do, my Lord. | 

Doſt thou believe, that he does obſerve 


| I the 
0 . that thou thinkeſt, ſayeſt or doeſt; 
knows the Secrets of thy Heart, and knows whe- 


ther thou telleſt a Lye or not, tho? perhaps it may 
be hid from us, and knows whether thou doſt pre- 
aricate or not ? a 

5 Dunne. 1 know, the Lord does know all things. 

ECT. Doſt thou believe, that he knows the 
Buſineſs that you and my Lady the Priſoner were 
talking of, as well as you do; that he hath an al- 
mighty Power over all his Creatures, an all-pier- 
cing Eye, that looks into the Hearts of every one 
of them, and from which nothing can be concealed ? 


Doſt thou believe it poſſible to conceal that very 


Diſcourſe of yours from the knowledge of that in- 

finite Being ? 
Dunne. My Lord, I do believe that there is a 

God above. 

L. C. J. I ask thee then again; Doſt thou believe, 
that that God above, who is a God of Truth him- 
ſelf, is omniſcient, omnipreſent, to whom all Truth 
is naked and open, that he knows every thing that 
is either thought, ſaid or done by any of his Crea- 
tures, ſees and knows the Hearts of all Men; 


Doſt thou believe all this? 


[ He ſtood ſilent for a good while. 

L. C. J. Friend, deceive not thy ſelf ; the great 
God does obſerve and know the ſecret workings of 
thy Thoughts now, and how Truth ſtruggles to get 
out, but Baſeneſs and Villany keep it in: All the 
rivate Imaginations of thy Heart are not only 
Lonen to him, but regiſtred by him, and thy Con- 
ſcience will bear witneſs to thy Accuſation when thou 
art called to anſwer for them, and anſwer for them 
thou muſt ; for the Scripture, that is the Word 
of God, tells us, That every vain Thought we muſt 
account for. Doſt thou then believe, that any Diſ- 


courſe between you, tho? never ſo private, is pri- 


vate from the Almighty, All-knowing God? 
Dunne. My Lord, I know it is not, nor can be. 
L.C.J. I therefore once more adjure thee, as 
thou wilt anſwer it to that God, that is the Searcher 
of the Hearts and Trier of the Reins, to whom all 
Hearts are open, and from whom no Secrets are 
hid, that thou make me a plain Anſwer to my 
Queſtion ; and as thou haſt called God to bear 
Witneſs to the Truth of the Evidence thou giveſt 
here in this Court, ſo I charge thee, in his Name, 
to declare the Truth, and nothing but the Truth. 
Now tell us what was the Buſineſs you ſpoke of? 
[But he made no Anſwer. 
William Mon- L. C. Baron. Friend, mind what 
rogue Elq; my Lord ſays to you, and conſider, 
how eaſy a thing it is for a Man to ſpeak Truth, 
and give a plain Anſwer to a plain Queſtion. You 


cannot but underſtand what my Lord asks of you; 
vou ſaid even now, that you did tell the other 


Witneſs, Barter, that my Lady ask*d you, whether 
he knew any thing of the Buſineſs; and you told 
her, he did not. Now my Lord would have you 
tell us, what that Buſineſs was ? 
Ile ſeemed to turn bis Head on one ſide, 
but return'd no Anſwer. 
L. C. J. He is going to ask that Man there, whe- 
ther he ſhall tell the Truth. 


Dunne. No, my Lord, I ask no Ma ſuch 
Queſtion. VER 9 


L. C. J. Prithee tell us the Truth then now: 
Thou art to know, that thou ſtandeſt in the Pre- 
ſence of the God of Truth, and haſt called him to 
witneſs, that thou would'ſt tell the Truth. | 

Dunne. My Lord, I do tell the Truth, as far as 
I can remember. 

L. C J. Then what was that you told my Lady 
Liſle, Barter did not know ? | 

Dunne. What Barter did not know, my Lord? 

IL. C J. Ay, is not that a plain Qyeſtion? Of 
all the Witneſſes that ever I mer with, I never faw 
thy fellow. 

> [He ſtood a good while, and made no Anſwer. 

L. C. J. I hope, Gentlemen of the Jury, you take 
notice of the ſtrange and horrible Carriage of this 
Fellow ; and withal, you cannot but obſerve the 
Spirit of that ſort of People, what a villinous and 
deviliſh one it is: Good God ! that ever the thing 
called Religion (a Word that People have ſo much 
abuſed) ſhould ever wind up Perſons to ſuch a height 
of Impiety, that it ſhould make them loſe the Be- 
lief that there is a God of Truth in Heaven ; that 
ſees and knows, obſerves and regiſters, and will 
puniſh and take vengeance of Falſhood and Per- 
jury. It may well make the reſt of Mankind, that 
have any ſort of Faith in a Deity and a future Life, 
to abhor and deteſt both the Men and their Re- 
ligion, if ſuch abominable Principles may be called 
ſo. A Turk is a Saint to ſuch a Fellow as this, 
nay a Pagan would be aſhamed to be thought to 
have no more Truth in him. O bleſſed Jeſus! 
What an Age do we live in, and what a Genera- 
tion of Vipers do we live among ? Sirs, is this that 
you call the Proteſtant Religion * Shall ſo glorious 
a Name be applied to ſo much Villany and Hypo- 
criſy? Is this the Perſuaſion you hope to live, 
and die, and find Salvation in? Will any of you 
all, Gentlemen, be contented to die with a Ts 
in your Mouth? Do not you all expect, accord- 
ing to the Orthodox Doctrine of the true Church 
of England, that eternal Damnation will be the 
Portion of Lyars? And thou wicked Wretch, how 
durſt thou appear to give Teſtimony before even 
an earthly Tribunal with ſo much Impudence and 
Falſhood, when every Lye will coſt thee fo dear, 
except a ſincere and hearty Repentance, and the 
infinite Mercy of the great God interpoſe? I 
charge you once more, as you will anſwer it at the 
Bar of the great Judge of all the World, that you 
tell me what that Buſineſs was, you and the Pri- 
ſoner talked about : do but conſider what a Con- 
dition thou bringeſt thy ſelf into by all this Shuf- 
fling and Prevarication, even as to any thing of 
Mercy in this Life; for indeed it is not fit thou 
ſnould'ſt have the leaſt Hopes of Mercy on this fide 
Eternity, and truly there is no Man can imagine 
leſs than infinite Mercy can pardon ſo flagitious a 
ps one that ſo impudently tells and ſtands in a 

ye. | 

[Still be would make no Anſwer. 

L. C. J. Jeſus God! Was there ever ſuch a Fel- 
low in the World as thou art? Prithee let me ask 
thee once again, Doſt thou believe that there is a 
God, that this God is ſpotleſs Truth and Purity 
it ſelf? Doſt thou believe thou haſt a pre- 
cious and immortal Soul, that is to live in ever- 
laſting Bliſs or eternal Miſery after this Life ac- 
cordingly as thou carrieſt it here; if thou doſt be- 
lieve it, ought not the Concerns of that precious 
and immortal Soul of thine to be much dearer to 
thee than ten thouſand Worlds? Does * 

bl 
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again once more, and I wi 


bleſſed Word of Truth tell thee, hat will it 


Profit a Man to gain the whole World, and loſe his 


own Sou! or what ſhall a Man give in exchange for 
his Soul? Is not this the Voice of Scripture itſelf? 
And wilt thou hazard fo dear andprecious a thing for 
a Lye, and an unprofitable Lye too? Thou Wretch ! 
all the Mountains and Hills in the World heaped 
upon one another, will not cover thee from the 
Vengeance of the great God for this Tranſgreſſion 
of falſe Witneſs-bearing : What hopes can there be 
for ſo profligate a Villain as thou art, that ſo im- 

udently ſtands in open defiance of the Omnipre- 
omg Omniſcience and Juſtice of God, by perſiſt- 


ing in ſo palpable a Lye? I therefore require it of 


you, in his Name, to tell me the Truth, 


Dunne. I cannot tell what to fay, my Lord. 
L. C. J. Good God! Was there ever ſuch an 


| impudent Raſcal ? Well, I will try once more, and 


tell thee what I mean; you ſaid you told that ho- 
neſt Man (for truly he ſeems ſo to be) that my 
Lady aſked you whether he knew of the Buſineſs, 
and you told her, he did not: Prithee be ſo free as 


to tell us what that Buſineſs was. 


[Dunne pauſed, but would make no Anſwer. 
I. C. 7. Prithee what didſt thou mean, or thy 


Lady mean, by that Buſineſs? 


[ He pauſed again, but would make no Anſwer. 

I. C. J. Why, prithee doſt thou think thou doſt 
her a Kindneſs by this way of proceeding? Sure 
thou can'ſt not think ſo ; for ſuch a ſort of Carriage 
_ enough to convict her, if there were nothing 
elſe. | 

Dunne. Truly, my Lord, I do not think to do 
her any "rhe" ral. 

I. C. J. Then prithee let me perſuade thee to 
have ſome kindneſs for thyſelf, ; look to thy own 
Soul that is in great peril of everlaſting Ruin and 
Deſtruction by theſe means; doſt thou call this Re- 
ligion? It is a prodigious piece of Religion: Come, 
pray tell me what Buſineſs it was you talked of: 
You ſhould not have afked me a Queſtion ſo often, 
but I would have given you a plain Anſwer, though 
I were not under the Obligation of an Oath, as you 
are. | 
Dunne. My Lord, par aſk the Queſtion over 

tell you. 
L. C. J. Iwill fo, and I will ask it you with all 
the Calmneſs, and Seriouſneſs, and Candour that I 


can; if I know my own Heart, it is not in my Na- 
ture to deſire the Hurt of any body, much leſs to de- 


light in their eternal Perdition ; no, it is out of ten- 
der compaſſion to you that I aſe all theſe Words : I 
would have thee to have ſome regard to thy pre- 
cious and immortal Soul, which 1s more valuable 


than the whole World; reflect upon that Scripture 


again which I mention'd before, which muſt be true, 
becauſe it is the Words of him that is Truth itſelf: 


What ſhall it profit a Man to gain the whole World, 


and loſe his own Soul! or what ſhall a Man give in 
exchange for his Soul? If that Soul of thine be taken 
away, what is the Body fit for, but like a putrid 
Carcaſe, to be thruſt into, and covered with the Duſt 
with which it was made: Therefore I ask you, with 
a great Deſire that thou may'ſt free thyſelf from ſo 


great a Load of Falſhood and Perjury, tell me 


what the Buſineſs was you told the Priſoner, the 


other Man Barker did not know? 


Dunne. My Lord, I told her, he knew nothing 
of our coming there. 

2 Nay, nay, that can never be it, for he 
came along with thee, 
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Dunne. He did not know any thing of my co- 
ming there till I met him on the way. 

I. C. J. Prithee mind my Queſtion; ſure enough 
thou hadſt told him whither thou wert going, or 
elſe he could not have been thy Guide; ſo that he 
muſt needs know of thy coming there : but what 
was the Buſineſs that thou told'ſt her, he did not 
know. 


Dunne. She asked me, whether I did not know 


that Hicks was a Nonconformilt. 

3 C. J. Did my Lady Liſiæ aſk you that Que- 
ion? 
Dunne. Yes, my Lord, and I told her I did not. 
L. C. J. But that is not my Queſtion: What was 

that Buſineſs that he did not know ? | 
Dunne. It was the ſame thing; whether Mr, Hicł 


was a Nonconformilt. 


L. C. J. That cannot be all; there muſt be ſome- 
thing more in it. 

Dunne. Yes, my Lord, it is all; I know nothing 
more. 

L. C. J. What did ſhe ſay to you when you told 
her, he did not know it? 

Dunne. She did not ſay any thing, my Lord. 

L. C. J. Why doſt thou think, that after all this 
pains that I have been at to get an Anſwer to my 

ueſtion, that thou can'ſt banter me with ſuch ſham 
Stuff as this? Hold the Candle to his Face, that 
we may ſee his brazen Face. 

Dunne. My Lord, I tell you the truth. 

I. C. J. Did ſhe ask thee whether that Man knew 
any thing of a Queſtion ſhe had asked thee, and 
that was only of being a Nonconformiſt. 

Dunne. Yes, my Lord, that was all. 

L. C. J. That is all Nonſenſe ; doſt thou imagine 
that any Man hereabouts is ſo weak as to belicve 
thee * 

Dunne. My Lord, I am ſo baulked, I do not 
know what I ſay myſelf ; tell me what you would 
have me to ſay, for I am clutter*d out of my Senſes. 

L. C. J. Way, prithee Man, there's no body 
baulks thee but thy own ſelf ; thou art asked Que- 
{tions that are as plain as any thing in the World 
can be: it is only thy own depraved naughty Heart 
that baulks both thy Honeſty and Underſtanding, 
if thou haſt any; it is thy ſtudying how to prevari- 
cate, that puzzles and confounds thy Intelle& : but 
I ſeeall the Pains in the World, and all Compaſſion 
and Charity 1s loſt upon thee, and therefore I will 
ſay no more to thee. | 

Mr. Pollexfen. My Lord, becauſe he pretends to 
Ignorance what Hicks was, I deſire to ask Bar- 
ter one Queſtion : Pray, what did he tell you con- 
cerning his Carriage towards theſe People? 

Barter. My Lord, he told me that he had con- 
cealed them in his Houſe ten Days before. 

Dunne. That I never did in my Life. 

Barter. I know not whether you did or no, but 
you told me ſo; and I made anſwer to him again, 
my Lord, I wonder how he were able to keep them 
without being diſcovered, there being ſuch ſearch 
and he anſwered, He did keep them in a Cham. 
ber all day, and then they walked out at night; 
for _ Searches of the Houſes were uſually at 
night. | | . 
Dunne. My Lord, I can bring teſtimony to the 
contrary. | 

L. C J. But really I believe it will be no ſtrange 
thing for me to ſay, I do believe him rather than 
thee; I would I had half as much reaſon to believe 
thee, as I have to believe him: I would fain have 

I | thee 
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thee ſpeak truth, if I could. What ſay you to the 
Queſtion J asked you? 

Dunne. I cannot tell what to ſay, my Lord. 

I. C. J. Say the Truth, Man. 

Dunne. J do, as I hope for mercy, my Lord. 

L. C J. Do'ſt thou hope for mercy ? Thou haſt 
very little reaſon for it, I aſſure thee. Well, I 
will try thee with another Queſtion : Didſt thou 
tell that Man, that it was the beſt Job thou ever 
hadſt in thy life? ; 

Dunne. No, my Lord, I did not. 

L. C J. Nor nothing to that purpoſe ? 

Dunne. No, my Lord. 

I. C. J. What fay you, Barter, did not he tell 
ou ſo? | | 

, Barter. Yes, my Lord, he did; and that he 

ſhould never lack Money again as long as he liv'd. 

I. C. J. Then I ask you one Queſtion more, 
Barter; did you tell this to Col. Penruddock ? 

Barter. Yes, I did, my Lord. 

L. C. J. Then that will fortify his Teſtimony ; 
therefore ſwear him, becauſe I would make theſe 
concealed Wretches (for in my conſcience I know 
there are ſome ſuch in the bottom of this Buſineſs) 
know, that the Truth will out one way or other. 
And as for this Fellow, I expect it from all you 
Gentlemen of the King's Counſel, and others that 
are concerned, that you take notice and remember 
what has paſſed here, and that an Information of 
Perjury be preferred againſt this Fellow. 

| [Then Col. Penruddock was ſworn. 

I. C. J. Col. Penruddock, upon the Oath you 
have taken, did that Man, Barter, come to you; 
and what did he ſay to you? 

Col. Penruddock. My Lord, that Man, Barter, 
came to my Houſe in the Morning, upon Monday, 
and told me, he had been with one Dunne, upon a 
Journey to Mrs. Liſle's Houſe, to get Entertain- 
ment for ſome People; and that they had appoint- 
ed to meet him the Tuęſday following, between nine 
and eleven, upon Salisbury-Plain, and there, if I 
pleaſed, I might take them. I ordered him to go 
according to the Appointment, and withal, I ſent 
a Servant of my own to watch when they came by 3 
but it happen'd, I ſuppoſe, by their taking another 
way, that he miſſed of them: but Barter left word, 
that in caſe he did not find them there, we muſt 
conclude, that he was gone with them to my Lad 
Liſſe's Houſe; and he told me withal, ſays he, I 
believe they are Rebels, becauſe he that deſired me 
to be their Guide, ſaid the ſame to me. So ear- 
ly the next Morning I took ſome Soldiers with 
me, and beſet my Lady Liſe's Houſe ; it was a 
pretty while before I could get any body in the 
Houſe to hear: at length that Man that they ſay 
was the Bailiff, Carpenter, came out; and I faid to 
him, Friend, you had beſt be free and ingenuous, 
and diſcover who are in your Lady's Houle, for I 
am ſure there were ſome Strangers came thither laſt 
Night; let me know who they are, and ſhew me 
what part of the Houſe they are in. He did con- 
fels to me there were Strangers in the Houſe, 
and pointed to ſuch part of the Houſe 3 but pray, 
ſays he, do not tell my Miſtreſs of it. According- 
ly we went in, and immediately we took Mr. Hicks 
and this fame Dunne in the Malt-houſe. 

IL. C. J. Was Dunne taken in the Malt-houſe ? 

Cal. Penruddock. Yes, he had covered himſelf 
with ſome ſort of Stuff there. 

L. C. J. Well, what did you do then? 

Col. Penruddock. My Lady afterwards coming to 
us, I told her, Madam, you have done very ill in 
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harbouring Rebels, and giving Entertainment to 
the wa, Enemies. Saith ſhe, I know nothing of 
them; I am a Stranger to it. Pray, ſaid I, Ma- 
dam, be ſo free and ingenuous with me, and ſo 
kind to yourſelf, as if there be any other Perſon 
that is concealed in any part of your Houſe, (for I 
am ſure there is ſome body elle) as to deliver hira up, 
and you ſhall come to no further trouble. She de- 
nied it, and ſaid, I know nothing of them: But we went 
on, and ſearched, and at laſt diſcovered the other 
Man Ne!thorp, hid in a Hole by the Chimney. 

L. C. J. Dunne, how came you to hide yourſelf 
in the Malt-houſe ? 

Dunne. When J heard the {tir and buſtle, I went 
thro? the Chamber where I lay, and came into that 
Room where I was taken. | 

I. C. J. When thou heard'ſt a ſtir and a buſtle, 
why wert thou afraid of any thing ? 

Dunne. My Lord, I was Has. at the noiſe. 

L. C. J. Prithee, what need'ſt thou be afraid, for 
thou did'ſt not know Hicks, nor Nellhorp; and my 
Lady only asked thee, whether Hicks were a Non- 
conformiſt Parſon: Thou art a very innocent Soul, 
and ſurely needeſt no occaſion to be afraid. I doubt 
there was ſomething of that By/in2/5 in the Caſe that 
we were talking of before, it we could but get out 
of thee what it was. 

Dunne. My Lord, I heard a great noiſe in the 
Houſe, and I did not know what it meant; and ſo 
I went and hid myſelf. 

L. C.J. Alack- a- day] That is very ſtrange, that 
thou ſhould'ſt hide thyſelf for a little noiſe, when 
thou kneweſt nothing of the Buſineſs, nor wert ac- 
quainted with any thing of the matter at all. But 
Col. Penruddack, I would aſk you one Queſtion 
more; did that honeſt Man tell you, that Dunne 
had told him, that it was the beſt Job that ever he 
had in his life, and that he ſhould want no Money? 

Col. Penruddock. I cannot tell that truly, my 
Lord; Ido not remember that: but he ſaid, he 
apprehended them to be Rebels, and that Dunne 
told him as much. 

L. C. J. What do you ſay to that, Dunne? It 
ſeems you told Barter, that you apprehended them 
to be Rebels? 

Dunne. 1 apprehend them for Rebels, my Lord! 

L. C. J. No, no, you did not apprehend them 
for Rebels, but you hid them for Rebels. But did 
8 * to Barter, that you took them to be Re- 

els * 

Dunne. I take them to be Rebels! 

L. C. J. You Blockhead, I ask you, did you tell 
him ſo ? 

Dunne. I tell Barter ſo ! 

L. C. J. Ay, 1s not that a plain Queition? 

Dunne. I am quite cluttered out of my ſenſes ; I 
do not know what I ſay. ' 

[4 Candle being ſtill held nearer his Noſe. 

L. C. J. But to tell the Truth, would rob thee of 
none of thy Senſes, if ever thou had'ſt any; but it 
ſhould ſeem that neither thou, nor thy Miſtreſs the 
Priſoner had any, tor ſhe knew nothing of it neither, 
though ſhe had ſent tor them thither. 

Mr. Pollexſen. Pray, Col. Penruddoct, did you 
tell her you came to 3 for Rebels? 

Col. Penruddock. Yes, Sir, I told her as ſoon as I 
ſaw her; but we had a good while beſet the Houſe 
before any body anſwered us ; at length, there were 
ſome Ladies, or Gentlewomen, I imagined them 1 
be her Daughters, that upon our noiſe looked out 
at the Window ; and I told them there were Re- 
bels in the Houſe, and I required them in the King's 

2 Name 


120 


Name to be deliver'd to me; but I ſaw not my 


Lady till after I had brought out Hicts and Dunne. 


L. C. J. What ſaid ſhe to you? 

Col. Ponruddock. She ſaid, ſhe knew nothing of 
their being in the Houle ; but I told her there was 
ſome body elſe beſides, and ſhe would do well to 
deliver him without trouble : but ſhe denying of 
it, we ſearched further, and found Neltborp, as 1 
told you. 

I. C J. But ſhe denied it at firſt, it ſeems? 

Liſl-. My Lord, I hope I ſhall not be condem- 

ned without being heard. 5 

I. C. J. No, God forbid, Mrs. Lie; that was 
a ſort of practice in your Huſband's time; you 
know very well what I mean : But God be thanked, 
it is not fo now; the King's Courts of Law never 


| JW -- 
condemn without hearing. Col. Penruddoc, have 


you any more to ſay ? 

Col. Perruddock. No, my Lord; but here is one 
Mr. Doroding, that was with me when I ſearched 
the Houle. 

L. C.J. Swear him. hieb was done. 

Mr. Pollexfen. Mr. D:wwding, pray did you go 
with Col. Penruddock to Mrs. Liſſe's Houle ? 

Mr. Dowd;zig. Yes, my Lord: We came to the 
Houſe, and beſet the Houſe round, ſome to the 
back Gate, and ſome to the fore Gate ; we called 
almoſt half an hour before we got in; and had 
found two, and we came to my Lady; ſhe ſaid, ſhe 
knew nothing of any body being in the Houle 

Liſle. My Lord, this Fellow that now ſpeaks 
againſt me, broke open my Trunk, and ſtole awa 
a great part of my beſt Linen; and ſure, my Land 
thoſe ' Perſons that rob me, are not fit to be Evi- 
dences againſt me, becaule it behoves them that J 
be convicted, to prevent their being indicted for 
Felony. h | 

I. C. J. Look you, Friend, you ſay you went 
with Col. Penruddock to ſearch the Houſe, did you 
find any body there ? 

Dowding. Yes, my Lord, I found this ſame 
Dunne in alittle hole in the Malt-houſe. 

L. C. 7. Was he covered, or not? 

Dowading. He had taken ſome ſtuff or other to 
cover him. 

L. C. J. Did you find Hicks there? 

Dowding. Yes, my Lord, we did find one that 
ſaid his Name was Hicks. 

L. C. J. I that the ſame Hicꝭs that is in Salisbury 
Goal? 

Dowding. Yes, my Lord, it is; I ſaw him yeſter- 
day at the George in Salisbury, when he had that 
Diſcourſe with thoſe other Gentlemen. 

Mr. Pollexfen. Swear Carpenter and his Wife. 

| [Which was done. 

Docoding. My Lord, Hicks acknowledged before 
me, that he was at Kein/ham, in the Duke of Mon- 
mout!”s Army. | 

Mr. Pollexfen. Come, Mrs. Carpenter, tell my 
Lord and the Jury, did you know the Time when 
theſe Men came to your Lady's Houſe ? 

I. C. J. Is this the Bailiff's Wife? 

Mr. Pollexfen. Yes, my Lord, it is. 

L. C. J. Well then, what ſay you to the Que- 
ſtion: Do you know the Time when they came? 

Mrs. Carpenter. Yes, my Lord, they came at 
night. 

T: C. J. Did you ſee them there? 

Mrs. Caryrenter. Yes. 

LEY. Were they lodged there ? 

Mrs. Carpenier. Ves; but I never made the Bed. 


* 5 Who did? 
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Mrs. Cartenter. My Lord, I cannot tell. 


L. C. J. Had they any Supper, or Victuals there? 


Mrs, Carpenter. Yes, they had. 
I. C. J. Who dreſs'd it? 
Mrs. Carpenter. ] did. 
L. C. J. By whoſe Order did you drels it? 
Mrs. Carpenter. By my Lady's Order. | 
L. C. J. Prithee where did they eat their Meat? 
Mrs. Carpenter. In the Chamber, my Lord, where 
they lay. 
L. C. 7. Who was with them ?. | 
Mrs. Carpenter. My Lord, I cannot tell, for I 


did not ſtay in the Room. | 


IL. C. J. Didſt thou fee them when they came 


into the Room? | 
Mrs. Carpenter. My Lord, I dreſs'd the Meat, 
and carried it within the Door, and my Huſband 
ſet it upon the Table. 

L. C. J. Prithee tell me who was with them: 
Was thy Lady there? | 

Mrs. Carpenter. My Lady was in preſence there 
then, 

L. C. J. How long did they ſtay below ſtairs be- 
fore they went up ? 

Mrs. Carpenter. Truly, my Lord, I cannot tell. 

L. C. J. Did your Lads uſe to ſup below ſtairs or 
above? | | 

Mrs. Carpenter. She uſed to ſup below, my 
Lord. | | 
Mr. P»l/exfen. My Lord, if your Lordſhip pleaſe, 
this Woman and her Huſband are both unwilling 
Witneſſes ; but we will examine the Huſband, and 
ſee what we can get out of him. Hark you, Car- 
pentcr, did you meet with this Fellow, Dunne, at 
his firſt coming to your Lady's Houle ? _ | 

Mr. Carpenter, Yes, my Lord, I did ſee him 
there on the Saturday. 


L. C. F. Well then, let me ask you a Queſtion ; 


and be ſure you tell me the Truth, for it may be I 
know it already ; did he offer you a Letter to be 
deliver*d to your Lady? 

Mr. Carpenter. No, my Lord. 

L. C. J. What do you ſay, Barter? 

Barter. I ſaw him produce it to Mr. Carpenter, 
but he refuſed to meddle with it. 

Mr. Carpenter. My Lord, he aſked me, if my 
Lady would give Entertainment to one Hicks, and 


another Perſon, but he did not know who that Per- 


ſon was. | 

L. C. J. Did he ſpeak of another Perſon ? 

Mr. Carpenter. Yes, he did. | 

L. C. 7. Who was that other Perſon ? . 

Mr. Carpenter. I did aſk his Name, but he ſaid, 
he did not know him. | 

L.C. 7. Well then, when they came there on 
the Te/day-night, how did you receive them? 

Mr. Carpenter. I did not receive them. 

L. C. J. Did not you light the Candle, and bring 
it in a Lanthorn, to light him into the Stable? 

Mr. Carpenter. My Lord, that was afterwards. 

L. C. J. Did not you bring the Men into the 
Houle ? | 

Mr. Carpenter. No, my Lord, indeed I did not. 

IL. C. J. Did not you ſee them all night? 

Mr. Carpenter. Yes, my Lord. 

IL. C. J. Then where did you fee them firſt ? 

Mr. Carpenter. In the Room where they ſupp'd 


and lay. 


L. C. J. Did not you meet them in the Court- 
yard? 


Mr. Carpenter. No, my Lord. 
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Z. C. J. Who gave you Directions to light Dunne 


7 e Stable ? 
* Carpenter. They told me his Horſe was out 
in the Yard. 

L. C. J. Who told you ſo? 

Mr. Carpenter, The Men did. 

L. C. J. Where did they ſup? 

Mr. Car penler. In the Room above ſtairs. 

I. C. J. Who ſupp'd along with them? 
Mr. Carpenter. I cannot ſay any body ſupp'd 
with them. 

L. C. J. Was not my Lady there ? : 

Mr. Carpenter. She was in the Room, but I did 
not ſee her eat any thing. 

L. C. J. What time of the night did they come? 

Mr. Carpenter. About Ten of the Clock. 

I. C. J. And where did they lie? | 

Mr. Carpenter. In the Room where they ſupped. 

L. C. J. Who lay there? 

Mr. Capenter. Hicks and Neliborp lay there. 

L. C. J. Was Nelthorp named there? 

Mr. Carpenter. No, I never heard of his Name 
till after he was taken. 

L. C. J. What kind of a Man was he? 

Mr. Carpenter. A tall, thin, black Man. 

L. C. J. Well, what can you ſay more? 

Mr. Carpenter. My Lord, this Perſon has ſwore, 
that a Letter was offered me, but I refuſed it; 
but I aſſure your Lordſhip I never ſaw any Letter. 

Barter. I am ſure he met you, and, as I remem- 
ber, there was a Letter produced. 

L. C. J. Thou ſhould'ſt not be angry with him, 
for he ſpoke very kindly of thee, that thou refu- 
ſed'ſt to meddle in it, and thereupon Dunne went in- 
to thy Lady, and deliver'd his Meſſage to her. 

Mr. Carpenter. That, my Lord, I acknowledge. 

L. C. J. Then, prithee let me aſk thee another 
Queſtion: Did you carry any Beer up into the 
Room ? | 

Mr. Carpenter. My Lady gave order for the Pro- 
viſion. - 

L. C. 7. Did you mike Dunne drink ? 

Mr. Carpenter. No, I did not. 

L. C. J. Did you offer him any Drink? 

Mr. Carpenter, My Lord, I did not ſee him 
drink at all. 

L. C. J. What ſay you, good Woman; Did not 
your Lady ſup there? | 

Mr. Carpenter. My Lord, my Wife was little 
there at all ? 

Mr. Rumſey. Now, my Lord, Dunne ſays he will 
tell all, whether it make for him or againſt him. 

L. C. J. Let him but tell the Truth, and I am 
ſatisfied, | 

Dunne. Sure, my Lord, I never entertained theſe 
Men a night in my Houſe in my Life; but this 
Hicks ſent that Man to me, to go to my Lady Liſſe's, 
to know whether ſhe would pleaſe to entertain him: 
And when I came, my Lady aſked me, whether he 
had been in the Army or no? I told her, I could 
not tell, I did not know that he was. She then aſk*d 
me, if he had no body elſe with him? I told her, I 
believed there was: This is the very Truth of it, 
my Lord. I aſked her, might the Men be enter- 
tain'd ? She ſaid they might. So when we came to 
my Lady Liſe's, on the Tueſday night, ſomebody 
took the two Horſes, I cannot tell who, if I were 
to die; the two went in; and after I had ſet up my 
Horſe, I went in along with Carpenter up into the 
Chamber to my Lady, and to this Hicks and Nel- 
tbory ; and when J came there, I heard my Lady 


bid them welcome to her Houſe ; and Mr. Carpen- 
Vol. IV. : 
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ter, or the Maid, I cannot tell which, brought in 
the Supper, and ſet it on the Table. 

L. C. J. And did'ſt thou eat or drink with em in 
the Room, or not? 

Dunne. My Lord, I will tell every thing that I 
know; I confeſs I did both eat and drink there in 
the Room. . 

L. C. J. I pity thee with all my Soul, and 
to God Almighty for thee to forgive thee, and to 
the bleſſed Jeſus to mediate for thee ; and I pray 
for thee with as much earneſtneſs, as I would for my 
own Soul; and I beg of thee once more, as thou 
regardeſt thy own eternal Welfare, to tell all the 
Truth. | 

Dunne. My Lord, I did never know theſe Men 
were in the Army when I carried the Meſſage to 
my Lady Liſſe's, nor never did entertain them in 
my Houſe in my life-time, ſo much as one Night. 

L.C. F. Prithee, I do not aſk thee what thou 
did*{t not, but what thou did*ſt ? 

Dunne. My Lord, I will tell all I know, 

L. C. J. What Diſcourſe had you that Night at 
the Table in the Room? 

Dunne. I cannot tell what Diſcourſe truly, my 
Lord, there was. | 

L. C. J. Was there nothing of coming from be- 


| yond Seas, who came from thence, and how 


came? Come, I would have it rather the Effe& of 
thy own Ingenuity, than lead thee by any Queſtions 
that I can propound; come, tell us what was the 
Diſcourſe. | 

Dunne. I do not remember all the Diſcourſe. 

L. C. F. Prithee, let me aſk thee one Queſtion, 
and anſwer me it fairly ; Did'ſt not thou hear Nel- 
thorp's Name named in the Room? 

Dunne. My Lord, I cannot tell whether he were 
called Nelthorp, but it was either Crofts or Nelthorp, 
Jam ſure one of them. 

L. C. J. Prithee be ingenuous, and let's have the 
Truth on't? 

Dunne. My Lord, I am ingenuous, and will be 
8 


TL. C. J. I will aſſure you, Neliberp told me all 
the Story before I came out of Town! 

Dunne. I think, my Lord, he was called Nelthorp 
in the Room, and there was ſome Diſcourſe about 
him. 

L. C. J. Ay, there was unqueſtionably, and I 
know thou wert by, and that made me the more 
concern'd to preſs upon thee the Danger of forſwear- 
ing thy ſelf. 

Dunne. My Lady aſk'd Hicks who that Gentle- 
man was, and he ſaid it was Nelthorp, as I remem- 
ber. | 

L. C. F. Very well, and upon that Diſcourſe with 
Neltborp, which I had in Town, did J give particu- 
lar Direction, that the Outlawry of Neltbory ſhould 
be brought down hither, for he told me particular- 
ly of all the Paſſages and Diſcourſes of his being be- 
yond Sea, and coming from beyond Sea: I would 
not mention any ſuch thing as any piece of Evidence 
to influence this caſe, but I could not but tremble 
to think, after what I knew, that any one ſhould 
dare ſo much to prevaricate with God and Man, as 
to tell ſuch horrid Lyes in the Face of a Court. 

Dunne. What does your Lordſhip aſk me? 

L. C. J. Come, I will aſk thee a plain Queſtion ; 
Was there no Diſcourſe there about the Battle, and 
of their being in the Army ? | 
5 — There was ſome ſuch Diſcourſe, my 

ord. 
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TL. C. J. Ay, prithee now tell us what that Dit- 
courſe was? | 
Dune. My Lord, I will tell you when J have re- 
collected it, if you will give me time till ro-morrow 
Morning. | 
L. C. J. Nay, but we cannot ſtay ſo long, our 
Buſineſs muſt be diſpatched now; but I would have 
all People conſider what a Reaſon there is, that 


they ould be preſſed to join with me in hearty - 


Prayers to Almighty God, that this Sin of Lying 
and Perjury may never be laid at thy door. What 
fay*ſt thou? Prithee tell us what the Diſcourſe was? 

Dunne. My Lord, they did talk of Fighting, 
but I cannot exactly tell what the Diſcourſe was? 

L. C. J. And thou ſaid'ſt thou did'ſt eat and drink 
with them in the ſame Room? 

Dunne. I did fo, my Lord, I confeſs it. 

IL. C. J. And it was not a little Girl that lighted 
thee to Bed, or conducted thee in? 

Dunne. It was not a little Girl. 

L. C. 7. Who was it then? 

Dunne. It was Mr. Carpenter, my Lord. 

TL. C. J. And why did'ſt thou tell ſo many Lyes 
then? Jeſu God! that we ſhould live to ſee any 
ſuch Creatures among Mankind, nay, and among 
us too, to the Shame and Reproach be it ſpoken of 
our Nation and Religion: Is this that that is called 
the Proteſtant Religion, a thing ſo much boaſted 
of, and pretended to? We have heard a great deal 
of Clamour againſt Popery and Diſpenſations, what 
Diſpenſations pray does the Proteſtant Religion 
give for ſuch Practices as theſe? I pity thee with all 
my Soul, and pray for thee, but it cannot but 
make all Mankind to tremble and be filled with 

Horror, that ſuch a wretched Creature ſhould live 
upon the Earth : Prithee be free, and tell us what 
Diſcourſe there was ? . 
Dunne. My Lord, they did talk of Fighting, but 
I cannot remember what it was. 

L. C. J. Did you lie with them? 

Dunne. No, my Lord, I did not. 

L. C. J. Well, I ſee thou wilt anſwer nothing in- 
genuouſly, therefore I will trouble my ſelf no more 
with thee: Go on with your Evidence, Gentle- 
men. 

Mr. Fennings. My Lord, we have done, we 
have no. more Witneſſes. | | 

L. C. J. Then you that are for the Priſoner at 
the Bar, now is your time to make your De- 
fence ; you hear what is charged upon you, and 
you ſee what a kind of Shuffling here has been to ſti- 
fle the Truth, and I am ſorry to find the Occaſion 
to ſpeak it, that under the Figure and Form of Re- 
ligion ſuch Practices ſhould be carried on, What 
have you to ſay for your ſelf? | 

Liſle. My Lord, that which I have to ſay to it, 
is this: I knew of no body's coming to my Houſe 
but Mr. Hicks, and for him ] was inform'd that he 
did abſcond, by reaſon of Warrants that were out 
againſt him for preaching in private Meetings, but 
Inever heard that he was in the Army, nor that Ne!- 
thorp was to come with him ; and for that Reaſon it 
was, that Iſent to him to come by night: but for the 
other Man Nelthozp, I never knew he was Nelthorp, 
I could die upon it, nor did not know what Name 
he had, till after he came into my Houſe ; but as 
for Mr. Hicks, I did not in the leaſt ſuſpect him to 
have been in the Army, being a Presbyterian Mi- 
niſter, that uſed to preach, and not to fight. 

L. C. J. But J will tell you, there is not one of 
thoſe lying, ſniveling, canting, Presbyterian Raſ- 
cals, but one way or other had a hand in the late 
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horrid Conſpiracy and Rebellion ; upon my. Con- 


ſcience I believe it, and would have been as deep in 


the actual Rebellion, had ir had any little Succels, 
as that other Fellow Hicks ; their Principles carry 
them to it : Presbytery 
in it, nothing but Presbytery could lead that Fel- 
low Dunne to tell ſo many Lyes as he has here told; 
tor ſhew me a Presbyterian, and I will engage to 
ſhew a lying Knave. 

Liſle. My Lord, IT abhorred both tlic Principles 
and Practices of the late Rebellion. 

L. C. J. I am lure you had great reaſon for it. 

Liſle. Beſides, my Kia I ſhould have been the 
moſt ungrateful Perſon living, ſhould I have been 
diſloyal, or acted any thing againit the preſent King, 
conſidering how much I was obliged to him for 


my Eſtate. 


L. C. F. Oh then! Ungrateful, ungrateful adds 


to the Load which is between Man and Man, and 
is the baſeſt Crime that any one can be guilty of. 

Liſle. My Lord, had I been try'd in London, I 
could have had my Lady Abergavenny, and ſeveral 
other Perſons of Quality, that could have teſtified 
how much I was againit this Rebellion, and with 
what Dereſtation T ſpoke againſt it, during the time 
of it; for I was all that time at London, and ſtaid 
there till after the Duke of Monmouth was be- 
headed; and if I had certainly known the time of 
my Trial in the Country, I could have had the 
Teſtimony of thoſe Perſons of Honour for me. 
But, my Lord, I am told, and fo I thought it 
would have been, that I ſhould not have been try'd 
as a Traitor for harbouring him, till he was Con- 
vict for a Traitor. My Lord, I would take my 
Death of it, that I never knew of Nelthorp's co- 
ming, nor any thing of his being Nelthorp; I never 
aſk'd his Name, and if he had told it me, I had 
then remember'd the Proclamation. I do aſſure 
you, my Lord, for my own part, I did abhor 
thoſe that were in that horrid Plot and Conſpiracy 
againſt the King's Life; I know my Duty to 5 
King better, and have always exerciſed it, I defy 
any body in the world that cver knew the contrary, 
to come and give Teſtimony. 

L. C. J. Have you any more to ſay? 


Liſle. As to what they ſay of my deny ing Nel 


zborp to be in my Houſe, I was in great Conſterna- 
tion and Fear of the Soldiers, who were very rude 
and violent, and could not be reſtrained by their 
Officers from Robbery, and plundering my Houſe. 
And I beſeech your Lordſhip to make that Con- 
ſtruction of it; and I humbly beg of your Lord- 
ſhip not to harbour an ill Opinion of me, becauſe 
of thoſe falſe Reports that go about of me, relating 
to my Carriage towards the old King, that I was 
any ways conſenting to the Death of King Charles I. 
for, my Lord, that is as falſe as God is true; my 


Lord, I was not out of my Chamber all the day, 


in which that King was beheaded, and I believe I 
ſhed more Tears for him, than any Woman then 
living did; and this the late Counteſs of Monmouth, 
and my Lady Marlborough, and my Lord Chan- 
cellor Hyde, if they were alive, and twenty Perſons 
of the moſt eminent Quality, could bear witneſs 
for me. And I do repeat it, my Lord, as I hope 
to attain Salvation, I never did know Nelh , nor 
never did fee him before in my Life, nor did I 
know of any body's coming, but Mr. Hicks, and 
him I did know to be a Nonconformiſt Miniſter; 
and there being, as is well known, Warrants out to 
apprehend all Nonconformiſt Miniſters, I was wil- 
ling to give him ſhelter from theſe Warrants. I 
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come down but that Week into the Country, 
her this Man came to me from Mr. Hicks, to know 
if he might be receiv'd at my Houſe ; and 1 told 
him, if Mr. Hicks pleas'd, he _ come upon 
Tueſday in the Evening, and ſhould be welcome; 
but withal I told hini, I muſt go away the Monday 
following from that place, but while I ſtaid I would 
entertain him. And I beſeech your Lordſhip to 
believe, I had no intention to harbour him but as a 
Nonconformiſt, and thar I knew was no Treaſon : 
It cannot be imagined, that I would venture the 
hazard of my own Life, and the Ruin both of my- 
ſelf and Children, to conceal one that I never knew 
in my Life, as I did not know Mr. Nelthorp, but 


had heard of him in the Proclamation. And for 


that white-headed Man that ſpeaks of my denying 
them, as I ſaid before, he was one of them that 
ried and plunder'd my Houſe, and tore open my 
Trunk; and if I ſhould not be convicted, he and 
the reſt of them may be call'd to account for what 
they did, for they ought not to have meddled with 
my Goods: Beſides, my Lord, I have a Witneſs 
that can teſtify what Mr. Neliborp ſaid, when he 
was examined before 


L. C. J. Look you, Mrs. Liſle, that will ſignify 


little; but if you have any Witneſſes, call them, 


we will hear what they ſay: Who is that Man you 
ſpeak of ? 

Liſle. George Creed his Name is; there he is. 

L. C. J. Well, what do 2 know ? 

Creed. I heard Nelthorp ſay, that my Lady Liſle 
did not know of his coming, nor did not know his 
Name ; nor had he ever told his Name, till he 
named himſelf to Col. Penruddock when he was 
taken. 

L. C. J. Well, this is nothing; ſhe is not in- 
dicted for harbouring Neltborp, but Hicks : Have 
you any more Witnefles ? 

Liſle. No, my Lord. | 
F . C. J. Have you any more to ſay for your- 
elf 

Liſle, My Lord, I came but five days before this 
into the Count : 

L. C. F. Nay, I cannot tell when you came into 
the Country, nor I do not care; it ſeems you came 
time enough to harbour Rebels. 

Liſle. I ſtaid in London till all the Rebellion was 
paſt and over; and I never uttered a good Word 
for the Rebels, nor ever harbour'd ſo much as a 
good Wiſh for them in my Mind : I know the King 
is my Sovereign, and I know my Duty to him, 
and it I would have ventured my Life for any thing, 
it ſhould have been to ſerve him, I know it is his 
due, and I owed all I had in the World to him: 
But tho? I could not fight for him my ſelf, my Son 
cid ; he was actually in Arms on the King's fide in 
this Buſineſs ; I inſtructed him always in Loyalty, 
and fent him thither; it was I that bred him up to 
fight for the King. 

L. C. J. Well, have you done? 

Liſle. Yes, my Lord. 

L. C. J. Have you a mind to ſay any thing 
more ? 

Liſle. No, my Lord, 

I. CJ. Then command Silence. 

[/Ybich was done by Proclamation. 

Liſle. My Lord, may I ſpeak one word more? 
My Lord, I beſeech you afford me your Patience 
and your Advice Kiinham, where Mr. Hicks is 
ſaid to be in Arms, does not lie in this County. 


* The 


VOI. IV. 


for Hi gh-Treaſon. 


Liſle, who was then paſt Seventy, was ſo little moved, that ſhe ſlept during great K* of this Charge. 
- | 
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L. C. J. That is nothing: But the Treaſon you 
committed was in this County. 

Liſſe. But ] aſſure your Lordſhip I never knew 
he was in the Army; and for any Talk or Diſ- 
courſe in private about his or Nelthorp's being 
there, I never heard any: indeed one of them 
aſked me, whether the Duke of Monmouth was be- 
headed; and I told them, yes, for ſo he was before 
I came out of Town: And: that 1s all the Diſcourſe 
that I can remember, wherein he is concerned. 

L. C. J. Well, have you any more to ſay now? 

Liſle. No, my Lord. 

L. C. J. Then Gentlemen of the Jury: * This 
is a Caſe of very great Example, and withal, of 
very great Weight and Moment; wherein the In- 
tereſt of the Publick, and the Life of a Perſon 
of Quality and Fortune are put into your hands. 
And the great Buſineſs which has detained both us 
and you ſo long, has been an endeavour (if it were 
poſſible) to find out the Truth; which indeed is 
the Buſineſs of all Enquiries of this nature: We ſit 
not here, nor are you there upon any other Errand; 
nor is any thing deſired by the Court, or required 
of you, but that the Truth may be made manifeſt. 
Tis that you are bound to, by the Oaths you have 
taken in this Serv ice; and in that Inquiry you are 
to be guided by the Evidence that has here been 
given forth unto you; for your Oath is, That you 
ſhall well and truly try, and true deliverance make, 
between our Sovereign Lord the King and the Priſo- 
ner at the Bar, according to your Evidence, as you 
Hall anſwer it to God. So that, Gentlemen, this 
Oath of yours being your Direction what is your 
Duty, and you being all Perſons of Quality and 
Reputation in your Country, Men of great Under- 
ſtanding and known Integrity, it is to be hoped, 
that not any thing can move you, either to Com- 
paſſion of the Priſoner on the one hand, or her 
Allegations and Proteſtations of Innocence; nor 
on the other hand, to be influenced by any thing 
that comes from the Court, or is inſinuated by the 
learned Counſel at the Bar : but that you will cn- 
tirely conſider what Evidence has been given to 
you, and being guided by that Evidence alone, 
you that are Judges of the Fact, will let us know 
the Truth of that Fact by a ſincere and upright 
Verdict. 

And inaſmuch, Gentlemen, as the Evidence 
has been long in giving (tho? the — of 
it, perhaps, be in a narrow compaſs) I wil 
it — as near as I can, with all Faithfulaeſ 
and Integrity, as I ſhall anſwer it to the great Judge 
of Heaven and Earth, before whom you, and 
we, and all muſt ſtand to be judged ; without any 
Aggravation or Alteration on the one ſide, and 
without any Omiſſion on the other: And I ſhall 
do it, purely to help your Memories who are to de- 
termine the Fact; and I do pray and adjure, that 
you would do equally, according to the Truſt repo- 
ſed in you, and according to the Oath that you have 
taken. And I would repeat it once more, that you 
are not to be led by any Inſinuations of the Priſoner, 
nor by any Allegations from the Learned Counſel, 
whoſe Buſineſs it is to open the Fact; but that Fact 
ſo opened is no further to guide you in your Enquiry, 
than as it is proved. 

Gentlemen, before I come to the particular Evi- 
dence of this Fact, I muſt crave leave to ſay ſome- 
thing of a Matter in general that is very well 
known. It was very well obſerved by that Learned 
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Gentleman that opened the Cauſe at the beginning, 
that we are all of us here unſpeakably oblig*d to 
bleſs the great God of Heaven, the Father of 
Mercies, and praiſed for ever be his Holy Name, 
for his infinite Goodneſs in preſerving and protecting 
us from the imminent Ruin which the late horrid 


and deteſtable Rebellion would (had it ſucceeded) 


have inevitably brought upon us; had not he of his 


own infinite Mercy and gracious Goodneſs protected 
and delivered us from our Enemies, they had un- 
doubtedly ſwallowed us up quick: But as the At- 
tempts of our Enemies were very malicious, ſo the 
Preſervation and Deliverance of our good God was 
very great and ſignal. | | 
And we have reaſon to bleſs that great God for 
many Deliverances he has been pleaſed to give us 3 
we are by no means to forget his Mercy towards 
our late Sovereign of bleſſed Memory, and with 
him towards us, when he brought him our of Exile 
and Bondage, and us out of that State of Confu- 
ſion and Miſery, which our Country had for many 
Years groaned under : When all Religion as well 
as Sovereignty, and all Obedience, Duty and De- 
ference to Superiors were quite loſt, God of his in- 
finite Mercy, and of his owri moft gracious bounti- 
ful Diſpoſition brought our bleſſed Sovereign (now 
in Heaven) and his gracious Majeſty that now 
reigns, and all the Royal Family after a long and 
tedious Rebellion, into a quiet and peaceable Poſ- 
ſeſſion of their undoubted Rights and Inheritances, 
and with him reſtored to us our Religion, the beſt 
of Religions, the true Proteſtant Reformed Religion, 
the Religion eſtabliſhed by Law, which now 1s, 
and I hope will ever remain eſtabliſhed among us, 
as now profeſſed and practiſed in the Church of 


England: and when we reflect on that Deliverance, 


we are to this Circumſtance to heighten both our 
Admiration and our Gratitude, that it was brought 
about without the leaſt drop of Blood ſhed, by a 
miraculous Providence, and by the Strength of an 
Almighty Arm. | 

Beſides; Gentlemen, we cannot be ſufficiently 
thankful to our God, for the Mercies we enjoy'd 
under that bleſſed King ; for we are to conſider we 
liv'd in all the Afluence of Peace and Plenty, we 
ſafely and uninterruptedly enjoyed our Religion, 
the greateſt Bleſſing on this ſide Immortality, our 
Lives, Liberties and Properties inviolably were ſe- 
cured z every Man ſafe under the Shadow of his 
own Vine, and eat the Fruit of his own Labour ; 
and while our Neighbours ſuffered the Calamities of 
War, we were ſurrounded with all the Bleſſings of 


Peace, and ſlept ſecurely under the Government 


of a gracious and merciful King : Every one of us 
had even what our own Hearts could deſire, and if 


wie wanted any thing, it could be mY thankful and 


dutiful Hearts to our God and our Prince, during 
whole Lite we continued.in a happy State and Con- 
dition. | | 

But, it having pleaſed God, the King of Kings, 


the great Ruler both of Heaven and Earth, to 


take that bleſſed Prince to himſelf, what Thanks 
ought we to pay him for his gracious Goodneſs, in 
leaving ſo great and fo glorious a Succeſſor as his 
Royal Brother, our preſent Sovereign, whom I 
pray Almighty God may long live and happily 
reign among us This gracious Prince, as ſoon as 
ever he came to the Poſſeſſion of his undoubted 


Right and Inheritance, upon his Brother's Death, 


in the Imperial Crown of this Realm, to entitle 
himſelf to the good Opinion of his People, and to 


engage them to the Expreſſion of that Duty which 


the Chriſtian Religion, and Iam fure particularly 
the Religion of the true Church of Ergland docs 
oblige all its Followers to; what does he? Even 
before he was aſk'd, in the very firſt Minutes of his 
Reign, he begins with Bounty to his Subjects, and 
declares his Reſolution to preſerve them ſafe in 
their deareſt and moſt precious Enjoyments, in 
their Religion; and not only in that, but in the 
Laws, Liberties, Rights and Properties, with the 
molt inviolable Security to their Lives, and all that 
is dear unto them: And this gracious Declaration 
came from his Royal Mouth without any Sollicita- 
tion or any Inducement, ſave only the generous 
and gracious Inclination of his own Royal Heart; 
and to give it the greater Edge, to the Honour of 
the Church of England's Religion be it ſpoken, he 
was pleas'd to tell what Opinion he had of our Re- 
ligion and its true Profeſſors, that they were the 
true Friends and faithtul Supporters of the Govern- 


ment; an Opinion which I hope every honeſt 


Church-of-Eugland-Man will endeavour to cheriſh 
by a ſuitable Practice of what is certainly the Do- 
ctrine of that Religion, Loyalty and Obedience. 

But alas ! without Horror and Confuſion, we 
cannot but remember that inſtead of making good 
Returns of Reſpect and Duty to ſo gracious a So- 
vereign for his great Bounty, Faction and Sedition, 
Hypocriſy and Malice had beſotted and bewitched 
a great Part of his Subjects, and corrupted, blinded, 
and bigotted them to ſuch an height of Impicty, 
that a Rebellion muſt begin his Reign, and all the 
poiſonous Arts of Ditobedience are made uſe of to 
inſtigate the King's Subjects, with all the Rancour 
and Vengeance in the world to riſe againſt him. 

Bleſſed God ! What is the way that this Devil 
of Sedition comes to bewitch People to ſuch a 
height, when Almighty God had ſo lately delivered 
us from the Miſery and Confuſion of a Civil War ? 
It is that way ſurely, we find it but too plain, 
which he had 5 found very ſucceſsful, the Pre- 
tence of Saintſhip, Conſcience, and that glorious 
Name, Religion. What Religion can it be ? The 
Chriſtian Religion had this Form of its great 
Ruler; Render to Ceſar the things that are Cæſar's, 
and to God the things that are God's. But theſe Men 
act as though that were not Scripture, when yet 
pronounced by our bleſſed Lord himſelf, and both 
joined in one Sentence as indiſpenſible Duties; and 
they will hardly be brought to believe that Rebel- 
lion is the Sum of Witchcraft, though the Scrip- 
tures have directly given it that Character. Good 
God ! that we ſhould live to ſuch an Age; when 
Men can call God to aſſiſt and protect them in a 
Rebellion: for not to reflect upon what was done 
in former times, it is late enough for us to remem- 
ber, but not without Horror, that Men have been 
ty'd by all the Bonds and Contracts Hell could in- 
vent ina Combination and Confederacy to murder 
both the late King and his preſent Majeſty, and all 
this while this muſt be ſanctified with the Name of 
Religion. So that a Man that is a Murderer by the 
Law of God, and an Offender «gainſt the firſt 
Precept that God Almighty enjoined, not to ſhed 
innocent Blood, ſhall yet be a Saint for an A ſſaſſi- 
nation upon the account of Religion, and this ſhall 
be accounted a pious Cauſe to obtain Heaven. 

Who did Theſe Miſcreants, that were juſtly by 
Law condemned for that barbarous Conſpiracy, 
when they came to die, invocate ? The great God, 
to teſtify for them, that they died for the ſake of 
Religion. When they come to ſuffer for Treaſon, 
they can bleſs God Almighty for the Honour he 

does 
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does them in dying in his Cauſe, and call themſelves 
Martyrs for it. | 

Nay, is it not yet more ſtrange and horrid, that 
ſome Men who call themſelves Miniſters of the Go- 
ſpel, ſhallcome to be Bellwethers of Rebellion, and 
cry out, they are fighting the Lords Battle, when 
they are attempting to kill the Lord's Anointed ? 

Jeſus God ! that ever we ſhould have ſuch a 
Generation of Vipers among us, that can plunge 
themſelves into the moſt horrid Impieties, and yet 
think to eſcape Confuſion here, and purchale a 
Crown of Glory hereafter ; 

When we conſider, Gentlemen, the Ring-leader 
of this late Rebellion, the Center of all our Trou- 
ble, the Arch-Rebel and Traitor, Monmouth I 
mean, ſhould arrive to ſuch a Height of Impu- 
dence and Villany, as to bleſs God that he could with 
Satisfaction reflect upon a two Year's Life very 
regularly ſpent; but how? In manifeſt Adultery 
and Uncleanneſs, nor can it be ſpoke or thought of 
without inexpreſſible Horror. 

Alack ! Gentlemen, when we find Religion made 
uſe of as a Subterfuge and Cloke for ſuch impious 


Practices, it gives too much Occaſion for our Ene- 


mies to think us Atheiſts: the very Turks will hate 
us, and Pagans deteſt us, as the moſt irreligious 
prophane People in the World ; when we, who 
profeſs Love and Duty to Jeſus Chriſt as our Holy 
and Bleſſed Redeemer, do theſe things and even 
boaſt of them, whom they that deny him bluſh at 
the very thoughts of, and never ſo much as name, 
much leſs aft without Horror and Confuſion. 

Gentlemen, I do not ſpeak this for the ſake of 
ſpeaking, but I would fain deliver my own Sonl 
and yours from having any hand in ſuch horrible 
Impieties, and that, by teſtifying our Abhorrence 
of them, by publickly declaring our ſelves to be 

Enemies to thoſe Hypocrites the Nonconformiſt 
Parſons ; I mean, that pretend indeed pure Religion 
to be their great Aim and End, and through a Scru- 
2 of Conſcience, cannot conform to that 

ecency and Duty which is required of them in 
the Church; but yet, without remorſe, can kill, 
or be the occaſion of the Death of ten thouſand 
People, as in the Conſequence of this late Rebel- 
lion perhaps it may prove. For do but conſider 
how many Families by this means are utterly 
ruined, how many innocent Babes ſtarved, or ex- 
poſed to the utmoſt Penury and Want ; how many 
Widows left in a diſtreſſed deſolate Condition, de- 
ſtitute of all manner of Proviſion and Maintenance; 
and all this by the Inſtigation of theſe Villains that 
have preached and pray'd them into it, gilding the 
Bait that has drawn them into it, by the ſpecious 
Pretence of Religion and Conſcience ? 

Conſider, Gentlemen, this is that which has 
brought this poor unfortunate Gentlewoman, the 
Priſoner at the Bar, into this deplorable Condition : 
What could prevail upon her to run ſuch a hazard 
as this, but only her Affection and deluded Zeal 
for that Wretch, that had nothing but the name of 
Religion, for his Soul is blacker in the Eyes of 
God, and the Thoughts of all honeſt Men, than 
ever his Coat was? You ſee by the Proofs what 
an impudent unſanctified Villain he was; for when 
theſe Gentlemen that have given Evidence, were 
in the Cuſtody, and under the Power of the Rebels, 
he muſt tempt and provoke them to leave off and 
forſake their Duty to their natural Lord and lawful 
Sovereign the King, whom God had ſet over them, 
and ſubmit to an Uſurper, a King of their own 


making; and ſuch a King too, that I dare boldly 


for High-Treaſon. 
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affirm, the meaneſt Subject within the Kingdom 
that is legitimate, has a better Title to the Crown, 
than he had; and this all under the pretence of Re- 
ligion, and the Proteſtant Religion too: and that 
ſame Prince of their's muſt have the Title of a 
Proteſtant Prince; and an excellent Proteſtant he 
lived and died, living in the open Violation of the 
Law of God, and in manifeſt Rebellion againſt his 
lawful Sovereign : and he died without any Remorſe 
for either, boaſting of his own Wickedneſs beyond 
the bounds of common Modeſty and Humanity. 

Gentlemen, Let us all join in hearty Prayers to 
our God, the God of infinite Mercy, that as he 
has yet once more delivered our Sovereign, and us 
with him, out of the Jaws of theſe Lions and ra- 
venous Wolves ; ſo he would ſtill pleaſe to preſerve 
him and us from the hands of all our Enemics : and 
I pray God it may have that good effect upon all 
of us, as to make us more caretul and conſcientious 
in our Duty to him, and his Vicegerent the King. 
To him alone muſt all the Glory be aſcribed ; it 
was not our Hand, or Arms of the King that 
could have ſaved or protected us, had not the 
ſpecial Interpoſition of the Divine Power and 
Goodneſs wrought this Deliverance for us. 

But now, Gentlemen, to come to the particular 
Caſe here before you; and the Fact, upon the 
Evidence, ſtands thus: It is very notorious this 
Fellow Hicks was actually in this Rebellion you 
have it ſworn by three ſeveral Perſons that ſaw him, 
and they particularized to you ſuch Tokens of their 
Knowledge and Remembrance, that ſure, if any 
thing can, muſt make him bluſh at the Repetition 
of them; for they tell you, when they were in 
Priſon he would have corrupted them from their 
Duty; and yeſterday they ſaw him in Priſon, and 
upon diſcourſe of ſome Circumſtances, he could 
not deny but he was there. 

This Perſon, Mrs. Liſle the Priſoner at the Bar, 
ſhe is accuſed for receiving and harbouring this Per- 
ſon : And, Gentlemen, I muſt tell you for Law, 
of which we are the Judges, and not you, That 
if any Perſon be in actual Rebellion againſt the 
King, and another Perſon (who really and actually 
was not in Rebellion) does receive, harbour, com- 
fort, and conceal him that was ſuch, a Receiver is as 
much a Traitor, as he who indeed bore Arms : We 
are bound, by our Oaths and Conſciences, to deli- 
ver and declare to you what is Law ; and you are 
bound, by your Oaths and Conſciences, to deliver 
and declare to us, by your Verdict, the Truth of 
the Fact. 

Gentlemen, that he was there in Rebellion, is un- 
deniably and unqueſtionably proved : That there 
are ſufficient Teſtimonies to ſatisfy you, that this 
Woman did receive and harbour him, is that which 
is left to your Conſideration z and for that, the 
Proofs lie thus: And truly I am ſorry to have oc- 
caſion for repeating the Circumſtances of the Proof; 
I mean, the great Art that has been uſed to con- 
ceal it: how difficult a thing it was to come ar it ; 
what time has been ſpent in endeavouring to find 
out Truth in a Fellow, that in defiance of all Ad- 
monition, Threats and Perſuaſion, would prevari- 
cate and ſhuffle to conceal that Truth; nay, lye and 
forſwear himſelf to contradict it. But out of true 
chriſtian Charity, as I told him, ſo I tell you, I 
do heartily pray (and all good Chriſtians I hope 
will join with me in it) to the God of infinite Mercy 
that he would have mercy upon his Soul, upon 
which he hath contracted ſo great a Guilt by the 
Impudence of his Behaviour, and pertinacious Ob- 
ſtinacy 
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ſtinacy in thoſe Falſhoods which he hath made uſe 
of in this Caſe. 


Gentlemen, I would willingly forget all his Pre- 


varications, but I muſt take notice of them in ſhort, 
to come to the Truth. Firſt; he ſays, he came 
upon an Errand from a Man he knows not whom, 
to my Lady Liſſe's Houſe; and thither he is brought 
by one Barter; and when he comes there, he tells 
her, he comes in the Name of one Hicks, who de- 
fired to be entertained there. Then ſhe asks the 
ueſtion, whether Hicks had been in the Army; 
and he told her he did not know; and he {wears 
now he did not: But at laſt it came out, that it 
was to entertain Hicks and another Perſon ; but 
it ſhould ſeem that other Perſon was not named; 
and Barter tells you, that Hicks and another Per- 
ſon (who afterwards proved to be Nel{thorp) are 
promiſed to be entertained, and ordered to come 
in the Evening. But not to go backward and for- 
ward, as he has done in his Evidence, denying what 
he afterwards acknowledged; that he faw any body 
beſides a little Girl; that he pulled down the 
Hay out of the Rack for his Horſe ; that he eat 
any. thing but Cake and Cheeſe that he brought 
with him from home ; that he was ever made to 
drink, or to eat or drink in the Houle, or ever 
meddled or made with any body in the Houſe: At 
laſt we are told that Carpenter met with him, and 
came out with a Lanthorn and Candle, took care 
of his Horſe, carried him into the Room where 
Hicks and Nelthorp were, and the Priſoner at the 
Bar Mrs. Liſſe; there they all ſupp'd together; 
there they fell into Diſcourſe; there NVelihorp's 
Name was named, and they talked of being in the 
Army, and of the Fight: and ſo it is all come out, 
and makes a full and poſitive Evidence. 

But then, ſuppoſe there was no more than the 
other Evidence, and that the Fellow remain in an 
hard-hearted Obſtinacy, then you are to conſider 
the Circumſtances even from his firſt Evidence, that 
this was after the Kebellion was all over; for it 
ſeems during the Rebellion ſhe was in London, and 
it was notoriouſly known the King's Forces were in 
purſuit of the Rebels, and this without any poſitive 
Proof would be in itſelf a ſufficient Teſtimony to 
convince any conſiderate Perſon, that ſhe was to 


conceal thoſe ſhe ought not to conceal ; becauſe 


ſhe directed the particular time wherein they ſhould 
come, and that was at Night ; and no — Per- 
ſon would receive Strangers in the Night, and give 
ſuch Directions in ſuch a Seaſon, without ſome ex- 
traordinary ground for it. When they came there, 
ſhe provided a Supper for them; and you fee what 


care is taken, that the Woman only is permitted 


to bring that Supper to the Door, and the Husband 
muſt ſet it on the Table ; no body is permitted to 
attend there but he. Works of 
deſire to be in the dark : Works of Rebellion and 
ſuch like are never done in the light. 

But then comes that honeſt Fellow Barter (I call 
him ſo, becaule he appears ſo to be, and he ought 
to be remembred with a great Remark for his 
Honeſty) he tells you, he conducted him to the 
Houſe, and what Diſcourſe paſs'd there in his hear- 
ing: The priſoner asked him, what Countryman 
he was, and whether he was a Brick-maker, and 
promiſed him ſo many Acres of Land in Carolina. 
The Fellow, upon Obſervation and Conſideration, 
found himſelf under a great Load, could not ſleep 
nor eat quietly, as Men that have honeſt Minds are 
uneaſy under ſuch things; Falſhood, and Treaſon, 


and Hypocriſy are a heavy Load; and, bleſſed be 
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arkneſs always 


God, things were by this means diſcovered : for he 
goes and tells Col. Pe;:rud/ock ; and withal, Dunne 
ſwears to Barter, it was the braveſt Job that ever 
he had in his Life; whereas in the beginning of his 
Story, he would have told you a ſtrange Story of 
a black Beard, and I do not know what, and that 
he got not one Groat by it ; that he gave the Man 
Half a Crown out of his own Pocket, and was ſo 
induſtrious, as when he knew tlie Way no farther, 


then he would hire one himſelf to ſhew him the 


Way, and all for nothing, but only for the kind- 
neſs he had for a black Beard. | 

| Beſides, Gentlemen, I am ſorry to remember 
ſomething that dropped even from the Gentlewo- 
man herſelf, ſhe pretends to Religion and Loyalty 
very much, how greatly ſhe wept at the Death of 
King Charles the Martyr, and owns her great Ob- 
ligations to the late King and his Royal Brother ; 
that ſhe had not had a Being, nor any thing to 
maintain it for twenty Years laſt paſt but from their 
Bounty, and yet no ſooner 1s one in the Grave, 
but ſhe forgets all Gratitude, and entertains thoſe 
that were Rebels againſt his royal Succeſſor, I will 
not ſay what hand her Husband had in the Death 
of that bleſſed Martyr, ſhe has enough to anſwer 
for of her own Guilt ; and I muſt confeſs it ought 
not one way or other to make any Ingredient into 
this Caſe what ſhe was in former Times: And I 
told a Relation of hers, Mr. Tipping by Name, that 
came to me laſt Night to deſire that ſhe might not 
lie under ſome Imputations that were gone abroad 
of her, that ſhe rejoic'd at the Death of King 
Charles I. nor that any falſe Report of that na- 


ture might influence the Court or Jury againſt her, 


that it ſhould not: Be the thing true or falſe, it is 


to be of no weight one way or other in the Trial 


of this Caſe, nor is ſhe to be accountable for it. 


But I muſt remember you of one Particular, that 


is plain upon this Evidence, and 1s of very great. 
moment in this Caſe ; That after all theſe private 


Meſſages and Directions given to come by Night, 


and the kind Reception they met with when they 
came, and after all this Care to lodge them and 
feed them, when Colonel Penruddock, after the 
Diſcovery made by Barter, came to ſearch her 
Houſe, then ſhe had no body in it truly, which 1s 
an Aggravation of the Offence teſtify*d by Colonel 
Penruddock himſelf, whoſe Father likewiſe was 2 
Martyr, and died for his Fidelity to the Crown; 
and who was the Judge of that Father, we all very 
well know. God Almighty is a juſt God, and it 
may be worth conſidering (eſpecially hy her) how 
God has been pleaſed to make uſe of him as the 
Inſtrument in this Buſineſs ; and ſhe would likewiſe 
do well to conſider the Finger of God in working 
upon the Heart of that Man Barter, who was im- 
ploy'd in all this Affair, and that all the Truth 
has been told by Nelthorp, that blackeſt of Villains 
Nelthorp, that would have murdered the late King 
and his royal Brother ; that he that was one of thoſe 
barbarous, malicious Afaſſinat*s in that black 
Conſpiracy, and outlaw*d, ſhould be harbour'd by 
one that pretends a Love for the Royal Family, 
and entertained and diſcourſed with at Night about 
being in the Army; yet that he and that other Vil- 
lain Hicks, who pretends to Religion and to be a 


Preacher of the Goſpel, but is found in Rebellion 


and in the Company of Traitors, ſhould be deny'd 
the next Morning. 

I hope they themſelves are all by this time fa- 
tisfy d Truth will come out, and 4 hope you will 


not be deceived by any ſpecious Pretences. Our 
Fore- 
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1685.7 
Fore-fathers have been deluded, but the Deception, 
I hope, is now at an end; and I muſt needs ſay, 
if all theſe Witneſſes that have freely diſcovered 
their Knowledge, joined to that Truth which 1s at 
length drawn from that Dunne, be worthy of any 
Credit, it is as plain a Proof as can be given, and 
as evident as the Sun at Noon-day. : 
Gentlemen, upon your Conſciences be it: The 
Preſervation of the Government, the Life of the 
King, the Safety and Honour of our Religion, and 
the Diſcharge of our Conſciences as loyal Men, 
good Chriſtians, and faithful Subjects, are at ſtake ; 
neither her Age nor her Sex are to move you, who 
have nothing elſe to conſider but the Evidence of 
the Fact you are to try. I charge you therefore, as 
you will anſwer it at the Bar of the laſt Judgment, 
where you and we mult all appear, deliver your 


Verdict according to Conſcience and Truth. With 


that great God, the impartial Judge, there 1s no 
ſuch thing as Reſpect of Perſons, and in our Diſ- 
charge of our Duty in Courts of Juſtice, he has 
injoined us his Creatures, that we muſt have no 
ſuch thing as a Friend in the Adminiſtration of 
Juſtice, all our Friendſhip muſt be to Truth, and 
our Care to preſerve that inviolate. 

Liſle. My Lord, if your Lordſhip pleaſe 

L. C. J. Miſtreſs, you have had your Turn, you 
cannot now be heard any more after the Jury 1s 
charged. 

Liſle. My Lord, I did not know Nelthorp, I de- 
clare it, before he was taken, | 

L. C. J. You are not indicted for Neltborp, but 
we are not to cater into Dialogues now, the Jury 
muſt conſider of it. 

Jury-man. Pray, my Lord, ſome of us deſire 
to know of your Lordſhip, in point of Law, 
whether it be the ſame thing, and equally Trea- 
ſon, in receiving him before he was convicted of 
Treaſon, as if it had been after. | 

L. C. J. It is all the fame, that certainly can be 
no Doubt ; for, if in caſe this Hicks had been 
wounded in the Rebels Army, and had come to 


her Houle and there been entertained, but had 


died there of his Wounds, and ſo could never 
have been convicted, ſhe had been nevertheleſs a 
Traitor. 


Then the Fury withdrew, and ſtaying out a 
while, the Lord Jefferies expreſſed a great 


deal of Impatience, and ſaid, he wonder d 


that in ſo plain a Caſe they would go from the 
Bar, and would have ſent for them with an 
Intimation, that if they did not come quickly, 
he would adjourn, and let them lie by it all 
Night; but after about half an hour's ſtay 
the Fury returned, and the Foreman addreſ- 
fed himſelf to the Court thus : 


Foreman. My Lord, we have one thing to beg 
of your Lordſhip ſome Directions in, before we 
can give our Verdict in this Caſe: We have ſome 


Doubt upon us, whether there be ſufficient Proof 


that ſhe knew Hicks to have been in the Army. 

I. C. J. There is as full Proof as Proof can be; 
but you are Judges of the Proof, for my part I 
thought there was no Difficulty in it. 


Foreman. My Lord, we are in ſome doubt of 
it | 


L. C. J. I cannot help your Doubts : Was there 
not proved a Diſcourſe of the Battle and of the 
Army at Supper-time ? 


for High-T reaſon. 
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Foreman. But, my Lord, we are not ſatisfy*d 
that ſhe had Notice that Hicks was in the Army. 

L. C. J. I cannot tell what would ſatisfy you ; 
Did ſhe not enquire of Dunne, whether Hicks had 
been in the Army? And when he told her he did 
not know, ſhe did not ſay ſhe would refuſe him if 
ne had been there, but order'd him to come by 
Night, by which it is evident ſhe ſuſpected it; and 
when he and Nelthorp came, diſcourſed with them 
about the Battle and the Army. Come, come, 
Gentlemen, it is a plain Proof. 

Foreman. My Lord, we do not remember- that 
it was proved that ſhe did ask any ſuch Que- 
ſtion when they were there. 

L. C. J. Sure you do not remember any 
thing that has paſſed? Did not Dunne tell you 
there was ſuch Diſcourſe, and ſhe was by, and 
Neltborp's Name was named? But if there were 
no ſuch Proof, the Circumſtances and Manage- 
ment of the Thing is as full a Proof as can be; 
I wonder what it is you doubt of. 

Liſle. My Lord, I hope 

L. C. J. You muſt not ſpeak now. 


Then the Fury laid their Heads together for near 
a quarter of an Hour, and at length agreed ; 
and being calPd over, deliver'd in this Verdict 
by the Foreman. 


Cl. of Arraignments. Alice Liſle, Hold up thy 
Hand. Gentlemen of the Jury, look upon the 
Prifoner : How fay ye ! Is ſhe guilty of the Trea- 
ſon whereof ſhe ſtands indicted, or not Guilty? 

Foreman. Guilty. 

Cl. of Ar. What Goods or Chattels, Lands, or 
Tenements had ſhe ? | 

Foreman. None that we know of. 

Cl. of Ar. Look to her Jaylor, ſhe is found 
guilty of High Treaſon ; and prepare your ſelf 
to ale, 

Then the Verdi was Recorded. 


L. C. F. Gentlemen, I did not think I ſhould 
have had any Occaſion to ſpeak after your Ver- 
dict, but finding ſome Heſitancy and Doubt a- 
mong you, I cannot but ſay, I wonder it ſhould 
come about; for I think in my Conſcience, the 
Evidence was as full and plain as could be, and if 
I had been among you, and ſhe had been my own 
Mother, I ſhould have found her Guilty. 


Then the Court adjourn'd till the next Morning. 
Die Veneris 28 Auguſti, 1685. 


His Day Alice Liſle was brought to the Bar, and 
being aſked what ſhe had to ſay for her ſelf, 
why Judgment of Death ſhould not paſs upon her 
being convicted of High-Treaſon; but offering no- 
thing, ſhe was, with the reſt of the Priſoners that 
were to receive the Sentence of Death, condemn'd 


by the Lord Jefferies, who paſſed Sentence thus: 


L. C. J. Alice Liſle, and you the ſeveral Priſo- 
ners now at the Bar, you have been ſeverally In- 
dicted, Arraigned, and now ſtand ſeverally Con- 
victed of Crimes that by the Laws of the Land are 
to be puniſhed with Death; you ſtand Convicted by 
your Equals, by a Jury of your Country, againſt 
whom you might have had, and were allow'd to 


make (and one of you did make} what Chal- 
lenges 


— — . 
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lenges you could: but upon full Evidence, by 
that Jury of your own Country-men, you have 
been found guilty of thoſe Crimes for which you 
are to die; and there remains now no more with 
the Court but to perform their Duty, which is to 
pronounce that Sentence, that diſmal Sentence of 
Death, which the Law has provided for ſuch 
Offenders. 

And ſure I am, it cannot but be thought uneaſy, 


and far from pleaſant, nor only to me, but to 
every body elſe that ſees ſuch a lamentable Ob- 


- je, ſuch a Number of Perſons that might have 


acquired to themſelves an honeſt Livelihood by Di- 
ligence in their lawful Callings, being dutiful to 


God, and obedient to their Sovereign and the 


Laws of the Land, who yet in defiance of all theſe 
have brought themſelves to a ſhameful untimely 
End by their own wicked Courſes. 

Particularly, I cannot but lament the deplora- 
ble Condition of you, Mrs. Life, a Gentlewoman 
of Quality and of Fortune, fo far ſtricken in Years, 
therefore ought to have had more Diſcretion : 
One, who all your Life-time have been a great 
Pretender to, and Profeffor of Religion, and of 
that Religion which bears a very good Name, the 
Proteſtant Religion; but that Name has been 
perverted to very ill Purpoſes by ſome People, 
who have had nothing but the Name to protect 
themſelves under. N 

There is no Religion whatſoever (except that 
hypocritical Profeſſion of theirs which deſerves not 
the Name of Religion, I mean the canting, whi- 
ning, Preſbyterian, Phanatical Profeſſion) that gives 
the leaſt countenance to Rebellion or Faction; and 
I cannot but lament to find you involved in that 
Herd. 

And I cannot but deplore it withal, as a moſt 
fad and diſmal thing, that in this little Caſe fo 
many Perjuries ſhould be added to the Crime of 
Treaſon, ſuch, as for my part I cannot but trem- 
ble to remember ; Perjuries in defiance of all the 
Inſtruction and Admonition that true chriſtian Cha- 


| = could expreſs, and in defiance of the Om- 


niſcience and Juſtice of the All-ſeeing God of 
Truth: You ought to reflect upon whoſe ac- 
count thoſe Perjuries were committed, and to lay 


them ſeriouſly to heart, for &er long, in a few 


Hours (deceive not your ſelf) you are to give an 
Account at a greater Bar for all your Thoughts, 
Words and Actions. 

You would likewiſe do well to bethink your 
ſelf with all S-riouſmeſs and Remorſe, of your own 
falſe Aſſeverations and Proteſtations, that you 
upon your Salvation ſhould pretend Ignorance in 
the Buſineſs, when ſince that Time, even ſince 
the laſt Night, there has been but too much diſ- 
cover'd how far you were concern'd; no, tis not 
unknown who were ſent for upon the Monday 
Night, in order to have that rebellious, ſeditious 
Fellow to preach to them, what Directions were 
given to come through the Orchard the back and 
private Way, what Orders were given for Pro- 
viſion, and how the Horſes were appointed to be 
diſpoſed of. I only ſpeak this, that you ſhould 
bethink your ſelf in this ſhort time that you have 
left here upon Earth, to get theſe Sins of yours 
duly repented of, and truly pardoned ; and not 
only ſo, but conſider ou have it now in your 
power to make ſome Recompence to the publick 


Juſtice of the Nation, by diſcovering the Truth 


in this Matter, and all Religion enjoins you to 
do what you can: For without the infinite Mercy 


of the great God you are in a deplorable Condi- 
tion, and without true Contrition and Repentance, 


of which all the Recompence you can make, both 


for publick and private Injuries, is a part, you 
can never hope for the Mercy of that God to be 


extended to you. | 
Sirs; It is not in my Province to adviſe you 


in your Preparation for that Eternity you are all 
ſuddenly to enter into: but out of pure Charity, 
and hearty Compaſſion to you, and the miſerable 
Condition you have brought yourſelves into, and 
out of a tender Regard to Les precious immor- 
tal Souls, I cannot but aſſure you of my own, 
and recommend you to the earneſt and fervent 
Prayers of all good Chriſtians, to the God of in- 
finite Mercy, that he would be merciful unto you 
all. 
And the great God of his gracious Goodneſs 
grant, that all we that are here may learn ſuch 
Leſſons, as are proper from ſuch Examples: From 
that Woman the fad and diſmal Effects of Diſ- 
loyalty and Treaſon ; and from all the reſt, the 
deplorable Miſchiefs that attend Licentiouſneſs and 
Debauchery : For by the Courſe of Nature, moſt 
of theſe might have lived a much longer Time, 
and that with Comfort to themſelves and their 
Relations; but now, to the anguiſh of their own 
Hearts, and the unſpeakable Grief of all their 
Friends, they have ſhortened their own Days, and 
brought a diſmal Sentence upon themſelves, 

And I recommend them not only to my ſelf 
and others, but chiefly and eſpecially to the Pi- 
ous, Orthodox and Learned Miniſtry, to give 
the beſt Aſſiſtance they can, during the ſhort 
remainder of their Time; for their Abode here 
upon Earth is but ſhort, and God grant they 
me meet with a bleſſed Immortality. | 

here remains no more for me to do, I fay, 
but to pronounce the Sentence of the Law, which 


is this; and the Court does award, 


That you, Mrs, Liſle, be conveyed from hence 10 
the Place from whence you came, and from thence 
you are to be drawn on a Hurdle to the Place of 
Execution, where your Body is to be burnt alive 
till you be dead. And the Lord have Mercy up- 


on your Soul. 


The reſt of the Priſoners had the uſual Judgment 
as in Caſes of Felony. 


I. CJ. Look you, Mrs. Liſſe, when J left his 
Majeſty, he was pleaſed to remit the Time of 
all Executions to me ; that wherever I found any 
Obſtinacy or Impenitence, I might order the Ex- 
ecutions with what ſpeed I ſhould think beſt : 
Therefore, Mr. Sheriff, take notice, you are to 
prepare for the Execution of this Gentlewoman 
this Afternoon. But withal, I give you, the Pri- 
ſoner, this Intimation: We that are the Judges, ſhall 
ſtay in Town an Hour or two; you ſhall have 
Pen, Ink and Paper brought you, and if in the 
mean time you employ that Pen, Ink and Paper, 
and this Hour or two well, (you underſtand what 
I mean) it may be you may hear further from 
us, in a deferring the Execution, 


Then the Priſoner was taken away. 


But afterwards, upon the Interceſſion of ſome Di- 
vines of the Church of Wincheſter, he was re- 


prieved till Wedneſday the Second of September. 
; On 
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day the Thirtieth of Auguſt, the following 
B 4 ſent to the Rice Honourable be Earl of 
| Clarendon, Lord Privy-Seal, at Windſor ; [which 
the Earl did then read to the King] who anſwered, 
That he would do nothing in it, having left all 
to the Lord Chief Juſtice *. 


Lord, : 
00 1 Nderſtanding that Mrs. Liſle 1s condemned, 
ce 9 and that many falſe things are reported 
« of her, that may hinder the King from ſhewing 
« her Mercy; particularly, that ſhe was an Enemy 
to the King's Friends in the time of the late 
« Wars: As to that, we can aſſure your Lordſhip, 
&« that ſhe was a Favourer of them in their greateſt 
“ Extremities; and particularly of us, and of ſome 
« others that are ſince dead: And for theſe late 
« Years we have often been in her Company, and 
« never heard her ſay any thing but what became 
« a loyal Subject. This we deſire your Lordſhip 
« would be pleaſed to repreſent to the King, and 
<« to interceed for her Reprieve ; which will be a 
« oreat Obligation to your Lordſhip's humble Ser- 


„ yants, 


M. St. John. 
E, Abergavenny, 


On Monday the Thirty-Firſt of Auguſt the following 
| Petition was preſented to the King. 
To the King's moſt Excellent Majeſty, 
The Humble Petition of Alicia Liſle; 


Humbly Sheweth, 
c HAT your Petitioner lieth under a Sen- 
c tence of Death for harbouring one Fohx 


« Hicks; and is ſentenced to be burnt on Wedyeſ- 
day next. 

That ſhe is the Daughter of Sir White Becon- 
* ſaw, deſcended of an antient and honourable Fa- 
« mily, and related to ſeveral of the beſt Families 
of the Nobility of this Kingdom. 

< Wherefore your Petitioner humbl begs our 
s Majeſty, that Execution may be altered from 
Burning to Beheading, and may be reſpited for 
four Days: | 


And your Petitioner ſhall pray, &c. 


To which his Majeſty anſwered : That be would 
not reprieve her one Day; but for altering the 


Sentence, he would do it, if there were any Prece- 


dents for it. 


Thereupon the following Precedents, for the al- 
tering of the Sentence, were offered to the King. 

That Execution may vary from the Judgment, 
ſee the Regiſter, Fol. 165. in Felony, 
where the Judgment always is Spen- 
Aatur ard collum z yet the Party may 
be beheaded, which is no part of the Sentence. So 
was the Duke of Somerſet in the Time of Edw. VI. 


Parl.8 E. 3. 


for Felony : So was the Lord Audley, 7 Car. I. for 


Felony (Rape.) 
Queen Katherine Howard for Treaſon, Hen. VIII. 
and Fane Gray, primo Marie. The Counteſs of 
Salisbury, being attainted for Treaſon, Anno 1541. 
* The Farl of Feyerſham having been offered a t 


Vor. IV. 


for High-Treaſon. 
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was beheaded 32 Hen. VIII. See 3 Co. Inſt. p. 211, 

212, \ 
his Majeſty was pleaſed to ſign the 


Whereu 
following Warrant. 


JAMES R. 13 

Hereas we are informed that Alicia Liſle has 
received Sentence of Death for High Trea- 
ſon at the Seſſions of Oyer and Terminer, and Goal- 
Delivery, held at our City of Wincheſter, for har- 
bouring of John Hicks a Rebel, and that the Sentence 
is to be executed upon her the ſecond of September 
next, by burning her alive: And whereas the ſaid 
Alicia Liſle has humbly petitioned Us to alter the 
Manner of the ſaid Execution, by cauſing her Head 
to be ſever'd from her Body: We being gra- 
ciouſly pleaſed to condeſcend to her Requeſt, have 
thought fit hereby to ſignify Our Will and Plea- 
ſure accordingly. And our further Will and Plea- 
ſure is, that you deliver the Head and Body to her 
Relations to be privately and decently interred : 

And for ſo doing, this ſhall be your Warrant. 
Given at our Court at Windſor, the Thirty- 
Firſt Day of Auguſt, 1685. in the firſt Year 


of our Reign. 
SUNDERLAND. 
To our Truſty and Well-beloved 
the High-Sheriff of our County 
of Hants, and to all others 
whom it may concern. 
Which Warrant being delivered to the Sheriff, 


ſhe was, on Wedneſday the ſecond of September, in 
the Afternoon, brought to Execution; which was 
perform'd upon a Scaffold erected in the Market- 
lace of the City of Wincheſter, where ſhe behaved 
erſelf with a great deal of Chriſtian Reſolution. 
She then deliver'd a Paper to the Sheriff, a Copy of 
which follows; and after ſome little time was exe- 
cuted, having her Head ſever'd from her Body. 


A Copy of the Paper delivered to the Sheriff. 
Gentlemen, Friends, and Neighbours, | 
c T may be expected that I ſhould fa ſome- 
0 thing at my Death, my Birth and Education 
being near this Place. My Parents inſtructed 
me in the Fear of God, and I now die of the Re- 


formed Religion, always being inſtructed in that 


« Belief, That if Popery ſhould return into this 
« Nation, it would be a great Judgment. I die in 
the Expectation of Pardon of my Sins, and Ac- 
« ceptation with the Father, by the imputed Righ- 
« teouſneſs of Jeſus Chriſt, he being the End of the 
© Law for Righteouſneſs to every one that believes. 
I thank God, through Jeſus Chriſt, I depart un- 
der the Blood of Sprinkling, which ſpeaketh better 
« things than the Blood of Abel, having made 
« this Chaſtiſement an Ordinance to my Soul. 

« I did as little expect to come to this Place on 
this Occaſion as any Perſon in this Nation; there- 
* fore let all learn not to be high - minded, but fear 
© the Lord: The Lord is a Sovereign, and will 
« take what way he ſees beſt to glority himſelf by 
< his poor Creatures; therefore do humbly defire 
« to ſubmit to his Will, praying him, that in pa- 
« tience I may poſſeſs my Soul. 

« My Crime was entertaining a Nonconformiſt 
« Miniſter, who is ſince ſworn to have been in the 


and Pounds to obtain her Pardon, ſollicited the King to grant it; but the 
told him, he had promiſed the Chief Juſtice that — not pardon her. ; King 


8 late 
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© late Duke of Mezmouth's Army. I am told, if! 
had not denied them, it would not have affected 
© me. I have no Excuſe but Surprizz and Fear; 
© which I believe my Jury muſt make uſe of to ex- 
« cuſe their Verdict to the World. 
I have been told, the Court ought to be Counſel 
« for the Priſoner, inſtead of which, there was Evi- 
« dence given from thence ; which, theugò it were but 
© Hear-ſay, might poſſibly affect my Jury. My De- 
« fence was ſuch as might be expected from a weak 
Woman; but ſuch as it was, I did not hear it re- 
© peated again to the Jury. But I forgive all Per- 
« ſons that have done me wrong, and I deſire that 
God will do fo likewiſe. | 
I forgive Col. Penruddock, though he told me he 
© could have taken thoſe Men before they came to my 
< Houſe. ; 5 
As to what may be objected, that I gave it un- 
« der my Hand that J had diſcourſed with Nelthorp, 
« that could be no Evidence to the Court, or Jury, 
it being after my Conviction and Sentence. 
IJ acknowledge his Majeſty's Favour in altering 
my Sentence; and I pray God to preſerve him, 
that he may long reign in peace, and the true Re- 


ligion flouriſh under him. 
Two things I have omitted to ſay, which is, 


< that I forgive him that deſired to be taken from the 


© Grand Fury to the Petty Fury, that he might be the 
© more nearly concerned in my Death. 


« Alſo I return humble Thanks to Almighty 
God, and the Reverend Clergy that aſſiſted me 


in my Impriſonment. 
Sept. 2. 1685. ALIcE LisLE, 


Her Attainder was afterwards reverſed 1jt of William 
and Mary. 


Primo Gulielmi & Marie, Anno 1689. 
An ACT for annulling and making void the 
Attainder of Alicia Liſle, Widow, 


VV Pereas Alicia Lite, gdivow, in the 
| Month of Auguſt, in the firſt Pear of 


the Reign of rhe late King James the Second, 
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at a Seſſions ok Over and Terminer, and 
Goal-Ocitvery, hoiden for the County of 
Southampton, at the City of Wincheſter in the 
ſaid County, by an irregular and undue Profecy- 
tion, was indicted for entertaining, conceal- 
ing and comforting John Hicks, Clerk, a falſe 
Traitor, knowing him to be ſuch; Though 
the ſaid John Hicks was not, at the Trial of the 
ſaid Alicia Liſle, Attainted or Convicted of any 
ſuch Crime: And, by a Verdict injuriouſly cx. 
torted and procured by the Menaces and Violences, 
and other illegal Practices of George L829 Jef. 
feries, Baron of Wem, then Low Chief Justice 
of the King's Bench, and Chief Comnuf- 
ſioner of Oper and Terminer and Goal-Deit- 
very, within the laid County, was convicted, 
attatiaced, and executed kor High Treaſon: 
May it therefoze pleaſe pour moſt Excellent 
Majeſties, at the humble Perition of Triphena 
Lloyd and Bridger Uſher, Daughters of the 
ſaid Alicia Liſle, That it be declared and en⸗ 
acted by the authority of this pꝛeſent Parlia⸗ 
ment: And be it Enacted by the King and 
Queen's moſt excellent Majeſties, by and wich 
the Advice and Content of the Lords Syirt- - 
tual and Tempozal, and Commons in its 
preſent Parliament aſſembled, and by the Au⸗ 
thoꝛity of the fame, That the faid Conviction, 
Judgment and Attainder of the ſaid Alicia Life be, 


and are hereby repealed, reverſed, made and de- 


clared null and void to all Intents, Conſtructions 
and Purpoſes whatſoever, as if no ſuch Conviction, 
Judgment or Attainder had ever been had or made; 
and that no Coꝛruption of Blood, or other 
Penalty 02 Fopfeiture, of Honours, Digni⸗ 
ties, Lands, Goods c2 Chattels, be by the 
ſaid Conviction or Attainder incurred: any 
Law, Gage or Cuſtom to the contrary not- 
withſtanding. 
Ex? Job. Brown, Cleric? 
Parliamentor?. 
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CXXXIV. 7he Trials of John Fernley, William Ring, 
Elizabeth Gaunt *, and Henry Corniſh + Eſq; at the 
Old Bailey, for High Treaſon, October 19, 1685. 


I Jac. II. 


= Onday, Ofob. 19th, 1685. at the S/ 
4 WE /19::5-Houſe in the Old-Bailey, Londen, 
me Court being met, and Procla- 
mation made for Attendance, the 
Proceedings were as follow. 

Set John Fernley to the Bar. [Which 


— 


. Cert. 


was done.] 


* Burn, Hiſt, Own Times. Vol, I. p. 649. 


Cryer. O-Yes, All manner of Perſons are com- 
manded to keep Silence, upon pain of Impriſon- 


ment. 
Clerk, John Fernley, hold up thy Hand. [hich 


he did.] 
Thou ſtandeſt indifted by the Name of 70% 


Fernley. 


Ibid. 651. 
2 Middle 


- *. 
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|; HE Jurors for our Sovereign 
PO Lord 7 5 King upon their Oaths 
do preſent, That John Fernley, of the Pariſh of 
St. Mary Matfellon, otherwiſe White-Chapel, in the 
County of Middleſex, Barber, as a falſe Rebel and 
Traitor againſt the moſt illuſtrious and moſt ex- 
cellent Prince King Fames the Second, by the 
Grace of God of England, Scotland, France and 
Treland, King, and his natural Lord, not having 
the Fear of God in his Heart, nor his due Obe- 
dience any wiſe regarding, but being mov*d and 
ſeduced by the Inſtigation of the Devil, and his 
faithful Duty and natural Obedience which a true 
and loyal Subject ought to have towards his ſaid 
Lord the King, and by Law ought to obſerve, 
utterly withdrawing ; and intending with all his 
Endeavours the Peace and Tranquillity of this 
Kingdom of England to diſturb, and War and 
Rebellion againſt our ſaid Lord the King to in- 
cite and move, and the Government of our ſaid 
Lord the King in this Kingdom of England to 
ſubvert, and our faid Lord the King from his 
Title, Honour, and regal and imperial Crown 
of this his Kingdom of England to depoſe and 
deprive, and our ſaid Lord the King to Death 
and utter Deſtruction to bring; the 204i Day of 
Auguſt in the Year of the Reign of our Sovereign 
Lord James the Second, by the Grace of God of 
England, Scotland, France and Ireland, King, De- 
fender of the Faith, c. the firſt, and divers 
other Days as well before as after, at the Pa- 
riſh of St. Mary Matfellon, otherwiſe called Mhite- 
Chapel, in the County of Middleſex, falſely, ma- 


liciouſly, deviliſhly, and traitorouſly, with divers 


Rebels and Traitors to the Jurors aforeſaid unknown, 
did conſpire, imagine and intend, our ſaid Sovereign 
Lord the King, now his ſupreme and natural 
Lord, not only of his royal State, Title, Power, 
and Government of this his Kingdom of England 
to deprive and depoſe, but alſo the ſame Lord 
the King to kill and murder, and the ancient Go- 
vernment of this Kingdom of England to change, 
alter, and totally ſubvert, and a miſerable Slaugh- 
ter amongſt the Subjects of our Lord the King 
throughout all this his Kingdom of England to 
cauſe and procure ; and an Inſurrection and Rebel- 
lion againſt our Lord the King to procure, pro- 
mote, and aſſiſt: And the ſame his moſt wicked, 
moſt inhuman, and moſt_ deviliſn Treaſons and 
Conſpiracies, Purpoſes and traitorous Imaginations 
to fulfil and to effect, he the ſaid John Fernley, as 
a falſe Traitor, then and there, viz. on the ſaid 
20th Day of Auguſt, in the Year of the Reign 
of our ſaid Lord the King, the firſt as aforeſaid, at 
the Pariſh aforeſaid, in the County aforeſaid, well 
knowing one James Burton to be a falſe Traitor, 
and as a falſe Traitor traitorouſly to have conſpired 
and imagined the Death and utter Deſtruction of 
our ſaid Lord the King, and War and Rebellion 
againſt our ſaid Lord the King within this Kingdom 
of England traitorouſly (with divers other Rebels to 
the Jury unknown) to have levied and ſtirr*d up; he 
the ſaid John Fernley afterwards, viz. on the ſaid 
20th Day of Auguſt, in the Year of the Reign of 
our ſaid Lord the King, now the firſt aforeſaid, 
at the Pariſh aforeſaid, in the County aforeſaid, the 
ſaid James Burton in the Manſion-Houſe of him the 
ſaid John Fernley, ſituate in the Pariſh and County 
aforeſaid, knowingly, ſecretly, wickedly, deviliſh- 
ly, and traitorouſly, did harbour, conceal, com- 
ort, ſuſtain, and keep; and then and there, for 
the Comforting, Suſtentation, and Maintenance of 


the ſaid James Burton, the ſaid John Fernley Meat 
Vo I. IV. 


for High- Treaſon. 
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and Drink to the ſaid James Burton, maliciouſly and 
traitorouſly did give and deliver, and did cauſe to be 
given and delivered, againſt the Duty of his Alle- 
giance, againſt the Peace of our ſaid Lord the King, 
his Crown and Dignity, and alſo againſt the Form of 
the Statute in the like Caſe made and provided, c. 

Clerk. How ſayeſt thou, Fobn Fernley, art thou 
guilty of the High Treaſon whereof thou ſtandeſt 
indicted, or not guilty ? 

Fernley. Not guilty. 
Clerk. Culprit, how wilt thou be tried? 

Fernley. By God and my Country. 

Clzrk. God ſend thee a good Deliverance, 


Set William Ring to the Bar. [Which was done. 


William Ring, hold up thy Hand. [Which he did. 
Thou ſtandeſt indicted by the Name of William 
Ring, of the Pariſh of St. Clement's Danes, in the 
County of Middleſex, Taylor. 
Middleſex. HE Jurors for our Sovereign Lord 
the King do preſent upon their 
Oaths, That William King, late of the Pariſh of 
St. Clement*s-Danes in tlie County of Middleſex, 
Taylor, as a falſe Traitor againſt the moſt illu- 
ſtrious and excellent Prince James the Second, by 
the Grace of God of England, Scoiland, France and 
Ireland King, and his natural Lord, not having the 
Fear of God in his Heart, nor the Duty of his Al- 
legiance any ways weighing, but being mov'd and 
ſeduced by the Inſtigation of the Devil, and the true, 
due, and natural Obedience which true and faithful 
Subjects of our ſaid Lord the King towards our faid 
Lord the King ſhould and of right ought to bear, 
wholly withdrawing; and with his whole Strength in- 
tending the Peace and common Tranquillity of this 
Kingdom of England to diſquiet, moleſt, anddiſturb, 
and War and Rebellion againit our ſaid Lord the 
King within this his Kingdom of England to incite 
and ſtir up, and the Government of our ſaid Lord 
the King in this his Kingdom of England to ſub- 
vert, and our ſaid Lord the King from his Title, 
Honour, and regal Name of his Imperial Crown 
of this his Kingdom of England to depoſe and de- 
prive, and our faid Lord the King to Death and 
final Deſtruction to bring and put; the 2oth 
Day of Jus in the firſt Year of the Reign of our 
Sovereign Lord James the Second, by the Grace of 
God of England, Scotland, France and Ireland King, 
Defender of the Faith, and divers other days and 
times, as well before as after, at the Pariſh of St. 
Clement Danes in the County of Middleſex, falſel 
and maliciouſly, deviliſhly and traitorouſly, wi 
divers other Rebels and Traitors to the Jurors un- 
known, did conſpire, imagine, and intend, our 
ſaid Lord the King, our ſupreme and natural Lord, 
not only from his State, Title, Power, and Go- 
vernment of his Kingdom of England to deprive 
and depoſe, bur alſo our ſaid Lord the King to kill 
and put to death, and the ancient Government of 
this Kingdom of England to change and alter, and 
wholly to ſubvert; and a miſerable Slaughter among 


the Subjects of our ſaid Lord the King throughout 


this whole Kingdom of England to cauſe and pro- 
cure; and Inſurrection and Rebellion againſt our 
ſaid Lord the King to procure, move, and aſſiſt: 
And his ſaid moſt wicked and deviliſh Treaſons and 
traitorous Conſpiracies, Compaſſings, Imaginations 
and Purpoſes aforeſaid to falfl, effecl, and perfect, 
he the ſaid William Ring, as a falſe Traitor, then 
and there, to wit, the ſaid 20th day of Fuly, in the 
ſaid firſt Year of the Reign of our ſaid Lord the 
King that now is, aforeſaid, at the Pariſh and 
County aforeſaid, well 13 Jeſeph Kelloway 

2 and 
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ſaid Lord the King, and War and Rebellion againſt 


our ſaid Lord the King within this his Kingdom 
of England, traitorouſly, with divers other Traitors 


to the Jurors unknown, to have levied, and raiſed, 
and ſtirred up. And he the ſaid William Ring at- 
terwards (to wit) the ſaid 20th Day of July, in the 
firſt Year of the Reign of our ſaid Sovereign Lord 


the King aforeſaid, at the Pariſh aforeſaid, the ſaid 


Foſeph Kelloway and Henry Lawrence, in the Dwel- 
ling-Fouſe of him the ſaid William Ring ſituated 


in the Pariſh and County aforeſaid, knowingly, 


ſecretly, wickedly, deviliſhly, and traitorouſly, did 
harbour, conceal, comfort, ſuſtain, and main- 
tain ; and then and there, for the comforting, ſu- 
ſtaining, and maintaining of the ſaid Zoſeph Kello- 
way and Henry Lawrence, he the ſaid William Ring 
Meat and Drink to the ſaid Foſzph Kell;way and 
Henry Lawrence maliciouſly and traitorouſly did give 
and deliver, and did cauſe to be given and delivered, 
againſt the Duty of his Allegiance, againſt the Peace 
of our ſaid Sovereign Lord the King, his Crown 
and Dignity, and againſt the Form of the Statute 
in this Caſe made and provided, Sc. 

How ſayeſt thou William Ring, art thou guilty 
of the High-Treaſon whereof thou ſtandeſt indicted, 
or not guilty ? | 

Ring. Not guilty. . 

Clerk. Culprit, how wilt thou be tried? 

Ring. By God and my Country. | 

Clerk. God ſend thee a good Deliverance, 


Set Henry Corniſh to the Bar. 
Henry Corniſh, hold up thy Hand. 


Mr. Corniſh. My Lord, I have been confined 
without any notice given me until Saturday about 
Noon of my Trial. My Lord, I do hope, ſeeing 
I appear before your Lordſhips and this honourable 
Bench, who have known ſomething of my Conver- 
fation, that you will be pleaſed to conſider me, 
and grant me what is cuſtomary, and commonly 
done to Perſons in my Circumſtances. 

Mr. Jones. Mr. Corniſb, if you pleaſe you ſhall 
have your time of ſpeaking hereafter, but now you 
are only to plead without 97 more ado. 

Mr. Corniſh. My Lord, I beſeech you hear me 
2 little ; I have been ſo confined 

Lord Mayor. Mr. Corniſh, you muſt obſerve the 
Rules of the Court. | 

Mr. Corniſh. My Lord, I hope I ſhall be allowed 
what 1s cuſtomary in ſuch Caſes, 

Lord Mayor. What is it you would have? 

Mr. Corniſh. My Lord, Ido deſire, if your Lord- 
ſhip will pleaſe to conſider me— 

Mr. Jones. Wou'd you not be arraigned, Mr. 
Corniſh ? After you are arraigned and have pleaded, 
you may ſpeak, 

Mr. Corniſh. Let me tell your Lordſhip what my 
Caſe is: Is it reaſonable not to have above half a 

_ day's time for Preparation for my Trial, and no 
Counſel allowed me? 
Sir Thoma; Mr. Recorder. Nor ought, without 
Fenner. Leave of the Court, or by his Majeſty's 
ſpecial Appointment. 

Mr. Corniſh. J have not had a Friend to come to 
me, but in the preſence of Major Richard/on. 

Mr. Recorder. None have in your Circumſtances. 

Mr. Corniſh. My Lord, ought not I to have a 
Copy of the Pannel? it is a thing never denied. 

Recorder. It hath been denied very often *. 


It was indeed denied to Stephen Colledge, but it was allow'd Lord Ruſſel 
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and Henry. Lawrence to be falle Traitors, and as 
- falſe Traitors traitorouſly to have conſpired and i- 
magined the Death and final Deſtruction of our 


Mr. Corniſh. My Lord, it is a matter wherein my 
Life is concern'd ; and therefore I hope your Lord- 
ſhip will hear me. | 

Mr. Jones. After you are arraign'd you may 
ſpeak, and put off your Trial if you can, 

Mr. Corniſh. My Lord I cannot go from this before 
I poſſeſs your Lordſhip with a right Underſtand- 
ing of it; it is beyond Precedent : no ſuch Prece- 
dent, that any Man ſhould be kept with that 
Strictneſs I have been. 

Recorder. Mr. Corniſh, I wonder you will ſay ſo: 
I tell you there is no Man accuſed of your Crime 
but is ſo kept. | | 


Mr. Corniſh. If your Lordſhip pleaſes to allow 


me a little time, I do not queition but I can very 
well ſatisfy your Lordſhip, and this honourable Court, 
that I am a very innocent Perſon. | 
Mr. Recorder. You will have your proper time 
for that, but now you mult plead, that you may 
hear the Particulars of your Charge, and have an 
Opportunity to make out your Innocence ; for we 
muſt keep the ſame Method with you we do with 
all other Perſons in your Circumſtances ; and there- 
fore you mult plead as other Perſons do. | 
Mr. Jones. Will you, or will you not, Sir, with- 
out any more ado? The Law gives you Advantage, 
you may challenge any body ; there are fourſcore 
returned, honeſt Men, and you may challenge who 
you pleaſe. | 
Mr. Corniſh. Alas! my Lord, what can I do? 
Counſel. He diſputes out of time ; he is to be ar- 
raign'd. | 
Recorder: Come, Mr. Corniſh, you muſt plead. 
Mr. Corniſb. I did underſtand laſt Night his Ma- 
jeſty was graciouſly pleaſed to refer theſe matters, 
as to my Trial, to my Lords the Judges ; and, my 
Lord, I do hope that the Judges, when they hear 
this matter, that I ſhall have ſome time allow'd. 
Recorder, Pray, Mr. Corniſh, take the Rule of 
the Court, your Buſineſs is now to plead; when 
you have pleaded, what you have to offer for the 
putting off your Trial may be heard then. 
Clerk. Henry Corniſb, hold up thy Hand. 
Mr. Corniſh, My Lord, I would do nothing that 
ſhould be a diſhonour to your Lordſhip and the 
Court, { | | 
Sir James Smith. You know the way of the Court, 
Mr. Corniſh ; you muſt plead, 


Mr. Jones. If you will not plead, I will move the 


Court to record your ſtanding mute. 

Mr. Corniſh. J have known that this Court hath 
heard what the Priſoner hath to ſay at the Bar ; 
and I have more to ſay, perhaps, than any Man 
that ever ſtood at this Bar. . 

Recorder. Mr. Corniſh, when you have pleaded, 
you have time to ſpeak for your ſelf. 

Clerk. Henry Corniſh, hold up thy Hand. 

— [Which he did. 

Thou ſtandeſt indicted by the Name of Henry 
Corniſh. 

T HAT Henry Corniſh, late of the Pariſh of 

St. Michael Baſſiſhaw, London, Merchant, as 
a falſe Traitor againſt the moſt illuſtrious Prince 
Charles the Second, late King of England, Scotland, 
France and Ireland, Defender of the Faith, then 
his natural Lord, not having the Fear of God in 
his Heart, nor weighing the Duty of his Allegiance, 
but moved and ſeduced by the Inſtigation of the 
Devil, and the cordial. Love, and true, due and na- 
tural Obedience, which a true and faithful Subject 
of our late Sovereign Lord the King towards our 
late Sovereign Lord the King ſhould and of right 


ought 
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bear, altogether withdrawing; and mind- 
1 with all is Strength intending, the Peace 
and common Tranquillity of this Kingdom of Eng- 
land to diſquiet, moleſt, and diſturb, and War and 
Rebellion againſt our late Sovereign Lord the King, 
within this Kingdom of Erg/and to ſtir up, move, 
and procure 3 and the Government of our ſaid late 
Sovereign Lord the King of this Kingdom of Exg- 
/and to ſubvert, change, and alter, and our ſaid 
late Sovereign Lord the King from the Title, Ho- 
nour, and kingly Name of the Crown Imperial of 
this Kingdom of England to depoſe and deprive; 
and our ſaid late Sovereign Lord the King to Death, 
and final Deſtruction to bring and put: the goth 
Day of May, in the 35th Year of the Reign of our 
ſaid Sovereign Lord the King, and divers other Days 
and Times, as well before as after, at the Pariſh of 
St. Michae! Baſſiſhaw, London, falſely, maliciouſly, 
deviliſhly, and traitorouſly, with divers falſe Trai- 
tors to the Jurors unknown, did conſpire, compaſs, 
imaginc, and intend, our ſaid late Sovereign Lord 
the King, his ſupreme and natural Lord, not only 
of his kingly State, Title, Power and Government 
of this Kingdom of England to deprive and throw 
down; but alfo the ſaid late King to kill and put 
to death, and the ancient Government of this his 
Kingdom of England to change, alter, and altoge- 
ther ſubvert, and a miſerable Slaughter amongſt 
the Subjects of our late Lord the King thorough 
this Kingdom of England to cauſe and procure, 
and Inſurrection and Rebellion againſt our ſaid late 
Lord the King to procure, promote, and aſſiſt : 
And the ſame moſt wicked and deviliſh Treaſons 
and traitorous Compaſſings, Imaginations, and Pur- 
poſes aforeſaid to fulfil, perfect, and bring to effect, 
he the ſaid Henry Corniſh, as a falſe Traitor, then 
and there, to wit, the faid goth Day of May, in 
the Year aforeſaid, at the Pariſh and Ward afore- 
faid, falſely, maliciouſly, and traitorouſly, knowing 


James the late Duke of Monmouth, William Ruſſel 


Etq; and Thomas Armſtrong Knight, and divers o- 
ther Rebels and Traitors, then lately before in the 
Pariſh and Ward aforeſaid within the ſaid City of 
London, falſely, unlawfully, deviliſhly, and traito- 
rouſly, to have conſpired the Death and final De- 
ſtruction of our ſaid late Sovereign Lord the King; 
he the ſaid Henry Corniſh, as a falſe Traitor, then 
and there, to wit, the {aid 3oth Day of May in the 
Year aforeſaid, within the Pariſh and Ward in the 
ſaid City of London, falſely, unlawfully, wicked] 
and traitorouſly, did promiſe to the ſaid divers falſe 
Traitors and Rebels, then and there preſent, That 
he the ſaid Henry Corniſh would be aiding and aſ- 
ſiſting in the Treaſons aforeſaid, to be done, per- 
fected, and brought to effect, againſt the Duty of 
his Allegiance, againſt the Peace, and againſt the 
Form of the Statute, &c. 

Clerk. How ſayeſt thou, Henry Corniſh, art thou 
guilty of this High-Treaſon whereof thou ſtandeſt 
indicted, or not guilty ? 

Mr. Corniſh. This is an heinous Charge. 

Counſel. Anſwer z you know you muſt anſwer, 

Mr. Corniſh. Jam perfectly innocent. 

Council, Are you guilty or not guilty? You muſt 
take the Words. 

Mr. Corni/h. Not guilty. 

Clerk, Culprit, how wilt thou be try'd? 

Mr. Corniſh. By the Great God of Heaven, and 
my Country, 

Clerk, God ſend thee a good Deliverance. 

L. C. J. Jones. | don't know in what State things 
are here in the Court; I can't tell whether there be 
a Jury return'd or not, | 


for High-Treaſon. 
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Clerk. He is arraign'd. 

7 L. C F. Jones. Why don't you go on with the 
ury ? 

Mr. Corniſh, My Lord, I humbly pray your 

Lordſhip : I have ſome ground for it. 

1 L. C. J. Jones. You ſhall be heard in good time, 
ir. | 

Mr. Corniſh. My poor Children laſt Night pre- 
fer'd a Petition to his Majeſty, and he was pleaſed 
to refer it moſt graciouſly to my Lords the Judges ; 
_ I now make my Application to your Lord- 

ips. 

L. C. 7. Jones. Have you any Anſwer to the 
Petition, from the King? 

Mr. Corniſb. It was referr'd to your Lordſhips 
the Judges, to conſider my Caſe. 

L. C J. Jones. We may hear more of your Bu- 
ſineſs anon, when Mr. Attorney and Mr. Solicitor 
do come : we will ſtay here till they come, to know 
whether there be any Order from the King to them 
concerning you. | = 

Mr. Cormfh. My Lord, I hope it will not be 
offenſive if I ſhould acquaint your Lordſhips what 
Uſage I have met with ſince I have been under 
Confinement. I have been under very cloſe Confine- 
ment, I had no notice of my Trial till about 
twelve a- clock on Saturday; no Friend came 
to me till eight a- clock at Night; and I had no 
time for Preparation for my Trial. My Lord, 
theſe are hard things; but tho* I am denied Coun- 
ſel, I truſt in God I ſhall not need Counſel, for I 
hope, if your Lordſhip pleaſes to allow me time, 
to clear my ſelf of all matters; and I hope with 
ſuch ſatisfaction to your Lordſhips, that you will 
acquieſce in whatſoever I ſhall lay before your Lord- 
ſhips. I do not come to make an Harangue and 
Talk; my Caſe was ſuch, that I had neither Pen, 
Ink, nor Paper. 

Mr. Juſt. Y/ithins. Mr. Corniſh, Mr. Attorney 
and Mr. Solicitor will come, we muſt hear them. 

IL. C. J. Jones. You ſhall be heard in your pro- 
per time: it is a ſtrange thing you won't be ſa- 
tisfied; you ſhall be heard, I tell you, in your 
proper time. 

Mr. North. We have arraigned one Fernley, if 
you pleaſe to try him, who (with Ring) was brought 
to the Bar. 

Clerk. You the Priſoners at the Bar, thoſe Per- 


ſons you ſhall hear call'd, and appear, are to paſs 


between our Sovereign Lord the King and you, 
upon your ſeveral Lives and Deaths: if you will 
challenge them, or any of them, your time is to 
challenge them when they come to the Book to 
be ſworn, before they be ſworn. 

Cryer. O-Yes! All manner of Perſons are com- 
manded to keep ſilence upon pain of Impriſon- 
ment. 


The Middleſex Jury. 
Nehemiah Arnold, |William Thompſon, 
Francis Stevens, |William Read, 
Richard Fiſher, |Samuel Peacock, 
John Howlet, Richard Fitz-gerrard, 
Jobn Vigures, Richard Bromfield, 
Samuel Birch, Jobn Haynes. 


Cryer. O-Yes! If any one can inform my Lords 
the King's Juſtices, the King's Serjeant, or the 
King's Attorney, before this Inqueſt be taken be- 
tween our Sovereign Lord the King and 7% Lern- 
ley and William Ring, the Priſoners at the Bar, lat 
them come forth, and they ſhall be heard; for now 
the Priſoners ſtand at the Bar upon their Delive- 
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rance : and all Perſons that are bound by Recogni- 

zance to give Evidence againſt either of the Priſo- 
ners at the Bar, let them come forth and give their 
Evidence, or elſe they forfeit their Recognizance, 
and all Jury-men of Middleſex that have appear'd 
and are not ſworn, let them depart. 

Cerk. Set William Ring to the Bar, and ſet by 
the other. 

William Ring, hold up thy Hand. You that are 
ſworn, look upon the Priſoner, and hearken to his 
Charge; he ſtands indicted by the Name of Wii 
liam Ring, &c. (prout ante.) Your Charge 1s, to 
enquire whether he be guilty of the Treaſon where- 
of he ſtands indicted, or not guilty, c. 

Mr. Phipps. You, the Gentlemen that are ſworn, 
the Priſoner at the Bar is indicted for that knowing 
one Joſeph Kelloway, and one Henry Lawrence, to 
be falſe Traitors, and to have levied War againſt 
the King; on the 2oth of July did harbour, con- 
ceal, and relieve thoſe Traitors, againſt the Du- 
ty, &c. Upon this he hath pleaded, not guil- 
ty, Sc. 


Sir Robert 
Sawyer. 


Mr. At. Gen. Gentlemen of the Jury, 
the courſe of our Evidence will be thus: 
Kel'oway and Lawrence were in the late Re- 
bellion in the Weſt, in the late Duke of Monmonth's 
Army ; and after that Battle when they were over- 
thrown, they came up to London, and the Priſoner 
at the Bar receiv'd and comforted them, and not 
only provided a Lodging, and Meat and Drink for 
them, but afterwards provides another Lodging for 
them : and this he knew, for they were very mer- 
ry, telling the whole Story of the Fight; and not- 
withſtanding this he entertains them. We will firſt 
ſhew you the Record of the Conviction of Kelloway 
and Lawrence, and then call Witneſſes to prove the 


other things upon the Priſoner. (The Record pro- 


duced) Mr. Harcourt ſworn. 

L. C. J. Jones. Is that a true Copy of the Record? 
Mr. Harcourt anſwered yes: whereupon the Clerk 
reads; | 


75, pb Kelloway ſtands indicted by the Name of 


Joſeph Kelloway of Taunton, in the County of So- 
merſct, Yeoman ; and Henry Lawrence of the ſame 
Pariſh and County, Yeoman ; with a great many 
others. 

L. C. J. Jones. See what they have done. 

Clerk. They are indicted of Treaſon for levying 
War againſt the King, and they have confeſſed the 
Indictment upon their Arraignment 3 and the Judg- 
ment upon the Indictment, is, That the ſaid Kello- 
way, and the reſt of them there, ſhould be led to the 
Priſon from whence they came, and from thence to be 
drawn to the place of Execution, and upon the Gallows 
there to be hang'd, every one of them in the ſaid Indift- 
ment, and living to be cut down, and their Entrails to 
be taken out of their Bodies, their Heads to be taken 
off from their Bodies, and their Bodies divided into four 

UHAarters. 

Mr. At. Gen. This ſhews they were Traitors. 
Now we will ſhew you, that in the mean time be- 
tween their Treaſon and Conviction, this Priſoner 
did recieve them. Call Mr. Barrington. 

[po was ſworn. 

Mr. Jones. Mr. Barrington, what do you know 
concerning Mr. Ring ? | 

Mr. Barrington. It it pleaſe you, my Lord, on 
the 11th of July laſt I was abroad about my Ma- 
ſter's Buſineſs, and in the mean time when I was ab- 
ſent, as I was inform'd, there came Mr. Ring, who 
lives in Wych-ftreet at the Sign of the Bible; and 
when I return'd, I was told, that Mr. Ring was at 
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our Houſe to ſpeak with me; 


Mycb-ſtreet; and when I came 
Mr. Lawrence at Mr. Ring's Houſe; ar 
came to the Houſe on the right hand, there was his 
Wife, as I take it: I aſked for Mr. Laurence, and 
ſhe was a little at a ſtand. Said I, I underſtand Mr. 
Ring was in ſuch a place to inform me Mr. Lau- 


rence deſired to ſpeak with me. Upon that he ſhew'd 


me where he was: I went up to him, and he was. 
lying upon the Bed very weary and tired; and when 


I had beenthere a while, there came in one Kellamay, 


and they ſaid they came both out of the Weſt Coun- 


try, and came on Friday night, and I ſaw them on 
Saturday. If it pleaſe your Lordſhip, I called there 
after, and knocked at Mr. King's Door, and there 


came a Woman and made anſwer, That they were 


gone from thence both of them, and that they were 
to go on Ship-board to ſee ſome Friends; and I 
called there on Wedneſday the 15th day at night, 
to ſee Mr. Lawrence at Mr. Ring's Houſe, and Mr. 
Lawrence told me he was going from thence to the 
Pewter-Platter in S/. Jobn's; and when Mr. Com- 
mon Serjeant came to examine me _=_ theſe Men, 
I made a true Confeſſion, that they were at Mr. 
Ring's, and removed to the Pewter-Platter : and 
when we came to ſearch at the Pewter-Platter, at 
firſt they did not know any ſuch Men, till we de- 


ſcribed them. Then they confeſſed there were ſuch 


Men there on Tueſday and Wedneſday night, but not 
the night before, which was Thur/day night. From 
thence we went without Temple-Bar to Mr. Ring's, 
where they were at firſt ; and Mr. Cri/þ and I went 
together to enquire for theſe Men, and there was 
a Woman, which I think is Mr. Ring's Wife, I can't 
tell. I enquired for theſe Men, and ſhe made an- 
ſwer, That they were not there at preſent, and ſaid 
ſhe could not tell at preſent, but that they lay there 
the laſt night, which was Thurſday night; that was 
Ring's Wite, I take it, ſhould ſay they were there 
the Night before, ſo after that ſhe had owned they 
lay there on the Thur/day night, ſhe aſked me what 
this Gentleman was; ſoI told her, a Friend of mine. 
So afterwards we were at the Caſt}--Tavern without 
Temple-Bar by St. Clement's Church, and Mr. Com- 
mon Serjeant was pleaſed to ſend for Mr. Ring 
to examine him about theſe Men, what Lodgers 
he had in his Houſe on Friday night, $ aturday night, 
Sunday night, and Monday night. Mr. Ring knew 
nothing of any Men that came out of the Country; 
ſo upon that, he denying it, Mr. Common Ser- 
jeant order*d his Houſe to be ſearch'd, and in 
ſearching, they found a Paper upon the Chamber- 
Window, that was brought to the Caſtle-Tavern, 
where Mr. Ring was, and the Paper was produced, 
and Mr. Ring would confeſs nothing till ſuch time 
as they found that Paper. 
- C. J. Jones. See, is that the Paper you ſpeak 
ar: 

Mr. Barrington. That is all I have to ſay, if it 
pleaſe your Lordſhip. | 

L. C. J. Jones. Did you ſee them in the Company 
of Ring! | 

Mr. Barrington. I did not ſee him when I was at 
the Houſe. 

Mr. Sol. Gen. You ſay Mr. Rin 

would confeſs nothing all uch time — mY 


the Paper was found ; what did he ſay after the 
Paper was found ? 


Mr. Jones. Ring was by, what did he ſay upon 
producing that Paper ? i: 
L. C. J. Jones. Was the Paper ſhew'd to him? 


3 Mr. 
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Mr. Barrington. I think not; he would have ſeen 


"Als Juſt. J/ithins. You ſay he would confeſs no- 
thing till chat Paper. was produced. : 

Mr. Barrington. Truly, I can ſay no more of it. 

Mr. Jones. When the Paper was produced at the 
Ca/tle-Tavern, what did he ſay then ? | 

Mr. Juſt. Vithins. What did Ring ſay at the Caſtle- 
Tavern? | 

Mr. Barrington. I can't remember, but that he 
denied every thing, 

Clerk. Call Mr. Barrow. bo was ſworn. 

Mr. Barrow. Sir, I heard Ring confels to my 
Lord Mayor in July laſt, that he lodg' d Lawrence 
and Kell;way, and that Lawrence and Kelloway did 
tell him, that they had been both in the late Maſtern 
Rebellion in Monmouth's Army; and that after 
that, he had lodg'd them two or three Nights, this 
J heard him confeſs. 

Counſel. Pray ſpeak it again, | 

Mr. Barrow. That Lawrence and Kell;way had 
told Mr. Ring, they had been in the late Weſtern 
Rebellion in Monmonth's Army, and that he had 
lodg*d them two or three Nights in his own Houle. 

Mr. Common Serjeant. What did you hear him 
ſay concerning Mr. [ele ? ; 

Mr. Barrow. There was ſome talk concerning 
Mr. Herle or Hurle. | 

L. C. J. Jones. Did he ſay he lodg'd them, after 
they had told him that? 

Mr. Barrow. After that, That is all I can ſay. 

Clerk. Call Mr. Criſp. [ho was ſworn. 

Counſel. Give my Lord and the Jury an Account 
of what you know concerning Mr. Ring. 

Mr. Cri/p. I went to ſearch Mr. Ring's Houſe, 
my Lord, and in the Window there was that Letter 
under Mr. Lawrence's own Hand, ſealed up and di- 
rected to Newberry for a Horſe which he had ſtole 
from his Maſter, and left at Newberry, which 


Letter I brought to the Tavern; and when we 


came to the Tavern, we examin'd him, and 
he denied every thing; but at laſt we ſhew'd 
him the Letter, and he own'd he had ſuch a Couſin, 
and another that he did not know, bur that he did 
not lodge there then. And when he came to the 
Seſſions-Houſe, Lawrence and Kelloway were pro- 
duced before him, and were examined what account 
they had given to him, when they came to his 
Houſe ; they told him after the Duke of Monmouth 
was beaten, they ran away to London, and Kelloway 
being his Couſin, brought Lawrence with him; 
they told him the Duke was beaten, and lay there 
Friday Night, Saturday Night, Sunday Night, and 
Monday Night 

Mr. Jones. He own'd he knew Mr. Kelloway ? 

Mr. Crifp. Yes. 

L. C. J. And that Kelloway had been in the 
Duke's Army, and that he was beaten. 

Mr. Criſp. Yes. | 

L. C. J. What did Ring lay upon it? 

Mr. Criſp. Ring ſaid nothing there to it; he con- 
tels'd he lodg*d them two or three Nights. 

Counſel, Swear Mr. Hardiſty. [Which was done. 

Mr. At. Gen. Mr. Hardiſty, pray will you give my 
Lord and the Jury an account of his Examination? 

Mr. Hardiſty, T was directed to attend my Lord 
Mayor at the Examination of Mr. Rine, the Priſo- 
ner at the Bar, above here in the Room, and did 
Ry and upon Examination, my Lord, 
er: did = e this Vererer⸗ This is the Examina- 

ton, and it is as he gave it in hi 

by himſelf ne gave it in himſelf, and ſigned 


1 
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L. C. J. Jones. And read to him? 
Mr. Hardiſty. Yes, half a dozen times, I believe. 
Mr. Common Serjeant. My Lord, upon the ap- 
pearing of Lawrence and Kellowway before him then, 
he confeſs'd all. 


The Examination of William Ring, of the Pariſh of 
St. Clement Danes in the County of Middleſex, 
Taylor, taken before the Right Honourable Sir 
James Smith, K. Lord Mayor of the City of 
London, this 18th Day of July, 1685. who being 
examined, ſaith as followeth. 


HAT Feſeph Kelloway, and one Henry Law- 

rence, the ſaid Relloway's Acquaintance, came 
to this Examinant's Houſe on Friday or Saturday 
laſt; that this Examinant did aſk of Kel/2wway (being 
this Examinant's Kinſman) what did drive them to 
Town? That they told this Examinant, that they 
went to Monmouth, that he was routed, and that 
brought them to Town, or to that purpoſe: that 
they were in Monmoutb's Army. That the Night 
they came, he this Examinant told them, he was 
unwilling to lodge them; that he this Examinant 
did lodge them after this Diſcourſe, Saturday, Sun- 
day, and Monday Nights, and they dined twice with 
this Examinant ; that they were at his Houſe on 
Friday Morning; but where they lay on Wedneſday 
and Thurſday, faith he knows not. Saith, that 
Lawrence ſent this Examinant to a Glover in $7. 
Bartholomewu?s Cloſe, who was a Journeyman in the 
Houſe, as this Examinant ſuppoſeth, and told 
the Maſter of the Houſe, that there was a Kinſman 
of his Journey-man's would ſpeak with his Journey- 
man. Saith, Kelloway and his Acquaintance told 
this Examinant, that they left their Hories at 
Newberry. That a Note being produced, directed 
to this Examinant, to deliver teveral Goods therein 
mentioned, and being examined upon the ſaid Note, 
this Examinant ſaith, that he this Examinant was 
ſent for to the Caſtle-Tavern near Shoe-lane in Heet- 
ſtreet, and one Bond brought this Examinant the 
Note above-mentioned, and now produced to him 
believes the Note to be the hand-writing of James 
Hooper. That this Examinant was there to enquire 
of one Hearne, but expected to meet James Hooper, 
who formerly told this Examinant that he went b 
the Name of Hearne. That being in Diſcourſe 
with James Hooper about the time of the late Duke 
of Monmouth*'s Landing, James Hooper told this 
Examinant, that his the ſaid Hoorer*s Brother was 
with the Duke of Monmouth, and that he the ſaid 
James Hooper would go to him the ſaid Duke, or to 
that purpoſe. Further, this Examinant faith, that 
about a Fortnight ago he carried, according to a 
Note from Hooper to that purpoſe, to a Joiner's 
Houſe in Ivy-lane, London, a Cravat and a Pair of 
Cuffs, and then enquired for Hooper of a Woman 
of the ſaid Houſe; and faith, that then he this Ex- 
aminant did ſpeak with James Hooper who lay pri- 
vate there, becauſe, as this Examinant believes, 
the ſaid Hooper was concerned in the Rebellion. 
Saith, he hath not ſeen him the ſaid Zooper this 
Fortnight, nor heard from him otherwiſe than by 
the Note now produced. Will. King. 

Taken before me Sir James Smith, Lord- Mayor. 


Mr. At. Gen. Call Mr. Richardſon, to prove that 
theſe were the ſame Men that were carried down. 
[Who was ſworn.) Mr. Richard/on, pray give an 
account, whether theſe were the Men you carried 
down into the est. 


Mr. 
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Mr. Ricbardſon. My Lord, thoſe two Perſons, 
that is, Joſeph Kelloway and Henry Lawrence, that 
were committed for being in the late Rebellion, 1 
carried them both down into the J/2/, where they 
were both convicted; one is executed, and the 
other has a Reprieve. Eo” 

Mr. Juſt. Withins. Henry Lawrence was Captain 
Hunt's Man. | = 

Mr. Richardſon. The ſame, he ran away with 
his Horſe and Arms. 

L. C. J. Jones. Can you tell theſe were the ſame 
Men that were preſent at his Examination ? | 

Mr. Richardſon. The very ſame Men ; they 
were committed at the ſame time; he was exa- 
mined before them, for they were all committed at 
the ſame time together. 

L. C. J. Jones. What do you ſay, Sir; you the 
Priſoner at the Bar, what do you ſay for your ſelf? 

Mr. Ring. I did not underftand what they were. 

L. C. J. You knew the Priſoners, one of them 
was your Kinſman ? 

Mr. Ring. I did know him, but the other I did 
not know; I did not know what Deſign they had 


been upon. i 
L. C. J. Jones. Your own Examination ſays, you 


Mr. Ring. Then my Examination is wrong. 
I. C. J. Jones. Hear, hear again: You did re- 
ceive them, and then they told you that they were 
in Monmouth's Army, and that Monmouth was 
beaten; and afterwards you continued to harbour 
them in your Houſe three Nights. 

Mr. Juſt. Witbins. And dined twice with them, 

Mr. Ring. My Lord, I never heard of it. 

L. C. Baron. That Gentleman heard you ſay, 
they had told you they had been in Monmouth's 
Army, and you lodged them after. 

Mr. Criſp. Yes, my Lord; and when we were 
ere, the Woman would not own them. | 

L. c. J. Zones. Why did you hide them in your 
Houle, and not confeſs it? 

Mr. Ring. At firit I did deny it. 

Counſel. Yes, and did deny it, till Lawrence and 
the other Man were brought before you. 

F Mr. Ring. My Lord, what Idid was ignorantly 
one. 

I. C. J. Jones. Did you hear your Examination 
now read ? 

Mr. Ring. Iheard moſt of it, I believe. 

L. C. F. Fones. Pray let it be read again. 

Connſel. It was read over andover four or five 
times. 

Mr. Hardiſty. He was upon it, I believe, an hour 
together: it was taken firit in parts, and as he re- 
collected himſelf it was compared, and afterwards 
my Lord-Mayor deſired him to conſider with him- 
ſelf: and then the Examination was written fair 
over, and he ſigned it, and it was read ſeveral times, 
ſix or ſeven times. | 
Mr. Ring. My Lord, I do acknowledge I did 
lodge them, but I did not underſtand what Deſign 
they had been upon. 

I. C. J. Jones. But you ſee here you have ac- 
- knowledged they ſaid they were in the Army, and 
you did lodge them afterwards ; they were of Mon- 
mouth's Party, they had told you ſo, Read that 


part again. 

Mr. Hardiſty. Joſeph Kelloway, and one Lawrence 
the ſaid Ke/loway's Acquaintance, came to this Ex- 
aminant's Houſe on Friday or Saturday laſt ; that 
this Examinant did aſk Ke!loway, being this Exami- 


- _nant's Kinſman, what did drive them to Town? 
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That they told this Examinant, that they went to 
Monmouth, thathe was routed, and that that brought 
them to Town. 

Mr. Ring. I never ſaid that Word. 

Mr. Juſt. Witbins. It is under your Hand. 

Mr. Ring. If it be under my hand, I never ſaid it. 

Mr. Sol. Gen, Was that part read to him? 

Mr. Hardiſty. Yes. 

I. C. J. Jones. Read on. 

Mr. Hardiſty. That they were in Monmouth's Ar- 
my; that the Night they came, this Examinant told 
them, he was unwilling to lodge them, and that 
this Examinant did lodge them after this Diſcovery, 
Saturday, Sunday, and Monday night, and they 
dined twice at this Examinant's Houle, 

L. C. J. Jones. What do you ay now to this ? 
Can there be any thing more plain * 

Mr. Ring. 1 do acknowledge, my Lord, I did 
lodge them, but I was not ſenſible what the Iſſue 
of this Buſineſs would be. 

L. C. J. Jones. You did not know, that to har- 
bour known Traitors was High-T reaſon. | 

Mr. Ring. My Lord, I don't know whether 
they came from Monmouth or no. 

I. C. J. Jones. It is no great matter whether you 
do or no; they told you ſo. 

Mr. Ring. I never heard ſuch a Word from them. 

L. C. J. Jones. How came it to be put in your 
Examination? 

Mr. Ring. I don't know, my Lord, when it was 
taken I was in amaze, I think the Pariſh knew well 
enough, that I never kept any ſuch Company, nor 
had any ſuch Deſign. 

Mr. Juſt. Withins. He confeſſes it over-night, 
cauſes it to be writ down next day, and ſets his 
Hand to it too: Nothing can be more plain. 

L. C. J. That is a great Argument you were not 
in ſuch ſurprize, that you had not the uſe of your 
Underſtanding; for you confeſſed the ſame ching 
over Night, and you had time to conſider of it all 
Night, and you came the next Morning, and then 
confeſſed as now it is written, and put your Hand 
to it. | 

Mr. Ring. I was ordered to put my Hand to it. 

L. C. J. Jones. That is, if you acknowledged it 
to be true. Fc 

Mr. Ring. I did not know what was put down. 

Mr. Juſt, Levinz. The matter is ſo plain, that 
nothing can be more. When they came to you, 
they inform'd you where they had been, and after- 
wards you were unwilling to lodge them ; you 
knew therefore they had been in the Rebels Army, 
and ſo the matter is plain: and for ought I can hear, 


This is not: the firſt time you have harbour'd ſuch 


Men, 


I. C J. Jones. There is another thing touching 


one Hurle; but you are not charged with it in the 
Indictment, and ſo we don't trouble the Jury with 
any Evidence concerning that. Have you any 
more to ſay? 

Mr. Ring. I do acknowledge, my Lord, that I 
__ them; but I did not underſtand any thing 
elle. 

L. C. J. Jones. Why ! did not you confeſs it? 

Mr. King. I did not confeſs it. 


Mr. Juſt. #/ithins. And you ſhifted Lodging for 


them after they were known to you. 

Mr. King. I did not. 

L. C. J. Jones. Gentlemen of the Jury, the 
Priſoner ſtands indicted of High-Treaſon for re- 
ceiving Foſeph Kelloway and Henry Lawrence, who 


were Traitors, and known to him to be Toy 
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1 harbouring them in his Houſe, and giving 
jc — and Comfort: This, Gen- 
tlem n, is clearly High-Treaſon by Law; and 
tho' this Man himſelf were not in actual Re- 
bellion, yet if he do receive any that he knows 
to have been ſo, he is equally guilty z he is a 
principal Traitor by the Judgment of the Law, 
and however he would now pretend his Ignorance, 
that he did not know that they were in the Army, 
or, if he did know they were in the Army, that 
he had incur'd ſo great a Danger as the Forfeiture 
of his Life, which now he ſtands as well as he can to 
defend; yet it does appear plainly to you, not only 
by his own Confeſſion taken upon his Examination, 
but likewiſe by the Teſtimony of the Witneſſes, 
who were preſent at the time when he did confels 
that theſe Men had diſcourſed with him, and 
acknowledged that they were in Monmouth's Army, 
and that he was routed, and that yet he did enter- 
tain and receive them. The firſt Witneſs indeed 
does not ſay the very thing, bur it is very much in- 
ducing to the Evidence that is given more expreſs 
by the other Witneſs: for he ſays that he was at 
his Houſe, and he enquir'd for them there, tho” he 
did not ſee him at all, but his People; and they 
not only did confeſs that they had lodged there, 
but that there was a Lodging provided for them 
elſewhere : But however, if that were quite laid 
aſide, and not taken at all into Conſideration, yet 
what is teſtified by the other Witneſſes, and upon 
his own Examination, makes it as clear and plain as 
can be, that he did receive theſe Perſons into his 
Houſe, and comfort them, and entertain them, 
knowing them to have been guilty of High- Trea- 
ſon, that is, to have been in the Army of Monmouth, 
of that Party, and that they came to London, and 
went away from the Wet becauſe he was beaten 3 
and there is an Expreſſion in the Examination to 
that purpoſe: ſo that I take the Indictment to be 
very fully and clearly prov'd upon him; and it 
is not his Ignorance of the Law that will excuſe him, 
that is, his Ignorance of the Danger that he hath 
incur'd by entertaining theſe People; altho* you 
cannot but take notice, that he was in ſome dread 
and fear that it was an Offence to do ſo: for at 
firſt he ſays by his Examination, that he did refuſe 
to entertain them, which ſhews that he had ſome 
Conſideration of the Danger that he might incur by 
receiving them : and yet after this plain Diſcourle 
of theirs, that they were in the Army, he entertains 
them. That they were the ſame Men that were in 
the Army, appears plainly ; for though at firſt he 
did deny it, and did ſtand in it, before he was con- 
fronted by the Men, they being preſent ; yet after- 
wards he did confets, that they were the Men that 


were entertain'd by him; and that they were the 


ſame Men, doth appear by the Teſtimony of Cap- 
tain Richardſon, who ſaw them, and afterwards 
cauſed them to be brought down to the Feſt, where 
one of them wasexecuted for Treaſon. Sol mult leave 
it to you, Gentlemen. I think it is a very plain Caſe. 

Mr. Ring. Here is abundance of theſe things 
that I know nothing of. 

Connſel.SetFobnFernley to the Bar. [J/hich was done. 

Clerk. Jobn Fernley, hold up thy Hand. You 
that are ſworn, look upon the Priſoner, and hearken 


John Fernley, &c. (prout ante.) 
Mr. Phipzs. This is an Indictment of High- 
Treaſon againſt John Fernley, the Priſoner at the 


Bar: It ſets forth, that the ſaid John Fernley know- 
Vo I. IV. 


for High-T reaſon. 


to his Charge : He ſtands indicted by the Name of - 
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ing one James Burton to be a Traitor, and to have 

conſpir'd againſt the Life of the King, did traito- 

rouſly conceal the faid Burton two Days and two 

2 and gave him Meat and Drink againſt the 
uty, Sc. 

Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, this Priſoner ſtands 
indicted of Treaſon for receiving and harbouring 
one James Burton who was guilty of Treaſon, he 
knowing him to have been guilty of Treaſon. And 
the courſe of our Evidence will be this: We will prove 
that this James Burton ſtood outlawed for Treaſon 
before he committed a new Treaſon, when he went 
into the Yet, and was there with Monmouth in the 
late Rebellion; and tho', Gentlemen, the v 
Outlawry againſt the ſaid Burton is enough to fais 
any Man, that this Man could not be ignorant that 
he was a Traitor, for no Man can imagine, when a 
Man ſtands out a Proceſs till he become out-lawed 
for High- Treaſon, that any ſhould be ignorant 
that he is guilty of Treaſon, and that it would be 
very dangerous to receive a Man after that, with- 
out any more Evidence: But this Burton, after he 
was out-lawed and fled, came again, and was 
in Arms with Monmouth in the Rebellion ; and 
after their Defeat he came up to Town: And 
Fernley knowing he had been then in the Weſt 
with Monmouth, he received him, and harboured 
him ; and this we will prove by Witneſſes. Firſt, 
we will ſhew the Record of the Outlawry. 

Clerk. An Indittment prefer d againſt James 
Burton and divers others for High-Treaſon , for 
which the ſaid Burton and divers others ſtand out- 
lawed, by the Return of Samuel Daſhwood Eq; 
and Sir * Daniel, Sheriffs. This is the Re- 
cord it ſelf, my Lord. 

Counſel. Swear Mr. Ward. [/YV hich was done. 

Mr, Juſt. MWithins. Look upon it, Mr. Ward; is 
that the Record? 

Mr. Ward. Yes, it is, my Lord. 

Mr. Juſt. Within. Pray fee when theOutlawry was. 

Mr. Hardiſty. Upon Monday next after the Feaſt 
St, Martin, Biſhop, the ſaid Richard Rumbol 
Richard Goodenough, Francis Goodenough: [Here 
are the Names of a great many Men.] 

Mr. 7uft. Witbins. Is James Burton among them? 

Mr. Hardiſty. On Monday next after the Feaſt 
of St. Michael, the ſaid Richard Rumbold, James 
Burton, Richard Nelthorp, are out-lawed, and 
every one of them is out-lawed—— It is November 
was Twelve-Month. 

Call James Burton. 2 was fworn. 

Mr. North, James Burton, ſtand up there: Do 
you give my Lord and the Jury an account con- 
cerning your being in the Weſt, and your bei 
entertain'd here at Mr. Fernley's Houſe, with 
the Circumſtances. 

Mr. Burton. I came out of the Weſt into Lon- 
don on Wedneſday Night from Monmouth's Army. 

L. C. 7. Jones. What Wedneſday Night? 

Mr. Burton. Truly, I have forgot the Day of 
the Month, but it was about three Weeks after 
the Rout, and I came home to my Wife and 
ſtaid two Nights, and ſhe was not fatisfied I 
ſhould be there, and went to endeayour to get 
a Lodging for me for two or three Nights, and 
ſhe went to get leave at Mr. Fernley's for me to 
be there two or three Nights; and I went thither 
on Friday Night, and on Sabbath-day in the Even- 
ing I was taken there. 

Mr. Sol. Gen, Speak _ ſay that again. 


r. 
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Mr. Burton. On Wedneſday Night I came out 


of the Country, after Thad been in the Army; I 


came home to my Wife, and ſtaid till Friday 
Night, and on Friday Night ſne got me a Lodg- 
ing at Mr. Fernley's; there I went about ten a- 
clock at Night, and ſtaid there till Sunday 
Night, and I was taken. | 

Mr. Juſt, Withins. Did you ſee Mr. Fernley ? 
Mr. Burton. I ſaw him at Dinner on Sunday 
and not before. 1 | 

L. C. J. Jones. What Acquaintance had you 
before ? He does not keep a publick Houſe, does 
he? | | 
Mr. Burton. I had been gone two Years, or 
very nigh. | 

L. C. J. Jones. What was the Occaſion of your 


going? ; 
Mr. Burton. My Wife was acquainted there. 


L. C. F. Jones, What was the Occaſion of. 


your going away, and your Abſence for two 
Years? 

Mr. Burton. The Occaſion of my going then, 
was, I was in the Proclamation for being with 
Rumbold at the Mitre Tavern within Aldgate. 


Mr. Juſt. Levinz. Fernley knew you before, did 


not he? | 
Mr. Burton. He knew me by ſight. 


Mr. Juſt. Levinz. Had you any Acquaintance 
with him? 

Mr. Burton, I lived pretty near to him for a 
while. 


Mr. Juſt, Levinz. How near? : 
Mr. Burton. I lived within two or three Doors 


of him. 

Mr. Juſt. Levinz. Did he know you? 

Mr. Burton. Yes, yes, he did know me. 

Mr. Juſt. L-vinz. You came to lodge at his 
Houſe on Friday Night? 

Mr. Burton. Yes, an't pleaſe you. 

Mr. Juſt. Levinz. Had you no Diſcourſe till 
Sunday you dined together? heh 

Mr. Burton. No, not till Sunday at Dinner. 

Mr. Juſt. 7/ithins. Tell your Diſcourſe at Dinner. 

Mr. Burion. My Lord, I have forgot what al- 
together the Diſcourſe was; I had ſome Diſcourſe 
of the Army; he knew I was in the Army. 

L. C. F. Jones. I would have you ſpeak the 
Senſe, ſo far as you remember of the Diſcourſe 


at that time with him. 


Mr. Burian. The Senſe, as far as I remember, 


was, that the Army was routed. 
L. C. J. Jones. And that you were there. 


Mr. Burian. He knew I was there. 

L. C. J. Jones How came he to know you 
were there ? | 

Mr. Burton. I believe I told him ſo my ſelf. 

Mr. Juſt. Upon your Oath, did he know 
you fled upon the account of the Proclamation 


before? : 
Mr. Burton. It is like he might know it by 


others, but not by me. 
L. C J. Jones. When were you taken? What 


Iny?! 
Mr. Burton. I was taken on Sunday in the E- 
venirig: I had been four Days in London; two Days 
at home, and two Days at his Houle. 

L. C. J. Jones. Did you not ſee him before 


Sunday at Dinner? 8 
Mr. Burton. My Lord, he was in the Shop 


all Saturday ; he is a Barber. 3 
Mr. Juſt. tins, Lou lay privately at his 


Houſe all Saturday # 


I Jac. II. 


Mr. Burton. Ves, my Lord, privately. 
Counſel. Call Mary Burton. 
Ubbo was. fwory} 


Mr. North. How came this Man to lodge ar 
Mr. Fernley's Houſe, can you give an account? 
and why it was? 

Mrs. Burton. Becauſe I thought he was not ſafe 
at home; and having Acquaintance with Mrs. 


Fernley, lodging pretty near, and ſhe being a young 


Woman, and having Children, I had Acquain- 
tance going to and fro; and we having a cloſe 
Houſe and no Yard, I had the Privilege of go- 
ing to dry Linnen there, -ſo that we had Acquain- 
tance and a little Familiarity, and being acquaint- 
ed, I thought I might have Entertainment there ; 


that is all I can fay. 


L. C. J. Jones. Were you at Dinner upon Sun— 


day ? : 
Mrs. Burton. Yes, I was at Dinner. 
L. C. J. Jones. What Diſcourſe had they at 


Dinner? 


Mrs. Burton. Indeed J can't ſay they had any 
Diſcourſe, I was very ill and laid me down upon 
the Bed, and fell — | 

3 7 Jones. You are upon your Oath. 

Mrs. Burton. I know I am, Sir. 

L. C. J. Jones, What Diſcourſe was at Dinner? 

Mrs. Burton. Whilſt I was eating, I did not 
mind, 

Mr. Juſt, Levinz. You liv'd cloſe by, why did 
you aſk for a Lodging there? 

Mrs. Burton. We do not live cloſe by now, I 
live with my Daughter, I have no Houle now, 

Mr, Juſt, Levinz. She knew he was your Hus- 
band, why ſhould you lodge your Huſband at a- 
nother Houſe, than where you lodged your {elf? 

Mrs. Burton. What was it you ſaid, my Lord? 


Mr. Juſt, L2vinz. Sure you would give the 


Woman ſome account, why you lodged your 
Huſband at another Houſe than where you lodg- 
ed your ſelf. | 

Mrs. Burton, She was not altogether a Stran- 
ger, and upon the account of the Proclamation 
there were none of them Strangers. | 
E. C. J. Jones. For whom did you aſk a Lodg- 
ing: | 
Mrs. Burton. For my Huſband, 

Mr. North. Did you ſpeak with Mr. Fernley 
himſelf ? | | 

Mrs. Burton. I did not ſpeak with Mr. Fernley 
himſelf. 

Mr. North. On Sunday you ſaw him at Dinner? 

Mrs. Burton. Yes, I ſaw him at Dinner, 

Mr, Juſt. Levinz. Had you any Diſcourſe with 
them about the Proclamation ? | 

Mr. At. Gen. About your Huſband's going 
away upon that Proclamation ? 


Mrs. Burton. An't pleaſe you, my Lord, my | 


Diſtreſs was ſo great, that I was hardly in my 
Senſes to diſcourſe with any body; but, I thank 
God, I am now in my Senſes between whiles. 

Mr. At. Gen. Had you any Diſcourſe with your 
Neighbours about that Proclamation your Hul- 
band went away upon ? 

Mrs. Burton. I had not indeed. 

Then Mr. Reynolds was ſworn. 

Mr. North. Mr. Reynolds, what do you know 
concerning Mr, Burton's being lodged at Mr. Fern- 
ley's Houle ? 

Mr. Reynolds. Towards the beginning of Auguſt 


laſt, hearing that there were ſeveral that were in the 
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of che Towers Warrant, and we had ſome Intima- 
tion, that a ſuſpected Perſon lay at Mr. Fernley's 
Houſe ; I went on Sunday about eight a-clock at 
Night, and took Mr. Burton in Mr. Fernley's Houle. 

Mr. Juſt. Withins. You took him there, did you? 

Mr. Reynolds. I took him there, my Lord ? 

Mr. At. Gen. Did you ſpeak with Fernley before 
you took Burton? 

Mr. Reynolds. I took Burton; and Mr. Fernley 
being Maſter of the Houſe, I wiſhed the Conſtable 
to ſecure him for harbouring him. 

Mr. At. Gen. What did Fernley ſay? 

Mr. Reynolds. Says I, Mr. Fernley, how come 
you to harbour Mr. Burton that is in the King's Pro- 
clamation; he is a Traitor you know. Says he, I 
did not know it was Mr. Burton, but my Wife de- 
ſired me to lie out of the Chamber where I lay be- 
fore, that a Friend of hers might lie there for two 
or three Days. 

Mr. At. Gen, Where did you find him? 

Mr. Reynolds. He was in a Room up one pair of 


Stairs, up the Chimney ; and while we were there, 


he fell down the Chimney, with all the Soot about 
him: Mr. Fernley was then one pair of Stairs 
higher ; I defired the Conſtable to go up to ſee 
for him. 

Mr. At. Gen. Had you no Diſcourſe with him 


about the Buſineſs of being in the Army? With 


Fernley, I mean, 

Mr. Reynolds. No, my Lord. | 

I. C. J. Did you hear no Diſcourſe between Bur- 
ton and him? 

Mr. Reynolds. No, my Lord. 

Mr. Juſt. Mitbins. He was very friendly, to lie out 
of his own Chamber for him. 

Mr. Reynolds. They were put in two ſeparate 
Chambers, by the King's Direction, till they were 
ſent to Newgate. X 

Mr. At. Gen. Did he tell you on Sunday Night 
that he did not know it was Burton ? 

Mr. Reynolds. To the beſt of my Remembrance, 
he did ſo, when I brought him to the Tower. 

Mr. At. Gen. And yet he dinedwith him on Sunday. 

Mr. Reynolds. J looked upon it as an Excuſe, 

Mr. North. What Day was Burton taken? 

Mr. Reynolds. It was Sunday. 

Mr. North. What time on Sunday. 

Mr. Reynolds. Sunday about eight a-clock at 


Night. He had been in Bed, my Lord, I believe; 


and before we could get open the Door, I believe he 
got out of Bed, and went to get up the Chimney. 

Mr. Sol. Gen. Gentlemen, you obſerve in the 
courſe of the Evidence, that the firſt Evidence we 
produce is James Burton; now James Burton ſtood 
outlawed for Treaſon, and as he ſtands outlawed 
he is not a competent Witneſs: but now to take off 
that Objection which the Priſoner ought to make, 


but we make it for him, we ſhew you here a Pardon 


whereby that Outlawry is diſcharg*d, ſo that he 
ſtands now a very legal Wirneks 

Mr. Juſt. Withins. You underſtand, Gentlemen, 
what Mr. Sollicitor mentions. 

The Pardon produced and read.] 

L. C. J. Jones. What ſay you? 

Mr. Fernley. My Lord, Tam charged for enter- 
taining Burton. My Lord, I knew nothing of him 
when he came into my Houſe till Sabbath-day at 
Dinner. 1 aſked my Wife what time Burton came 
in; ſhe told me he came on Friday Night. Saturday 
was a buſy Day with me, my Lord; on Sunday 
Morning I got up and went to Church: when I came 


trom Church, 1 went up to Dinner; and w 
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for High-Treaſon. 
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came in and ſaw him, I aſked him, what in the 
name of God brought him there? It hath pleaſed 
God, ſaid he, to preſerve me hitherto ; and my Wife 
interceded ſo far, as toprocure me a Night's Lodging, 
which I hope may be no detriment to you. I wiſh 
it may not, ſaid I ; and at Dinner I aſked him, 
how he made his Eſcape, and he told me how he 
did eſcape. Says I, what do you mean to do? Says 
he, ſome Friends will procure me a Paſſage — 72 
Sea. Upon this I conſidered with my ſelf, and diſ- 
cours'd with him about the Weſt, and his Eſcape 
out of it; and about half an hour after we had 
dined, one knocked at the Door. 

Mr. Juſt. Levinz, What Day was this? 

Mr. Fernley, Sabbath-day at Noon, ſome body 
knocked at the Door, and they told me there was 
one would ſpeak with me, and I came down, and 
there was one Gaunt in the Shop; 41 he, is Mr. 
Burton within? May I ſpeak with him? Yes, ſaid 
I: up I went, and Gaunt with me; and when we 
came into the Room they embraced one another, 
and were very glad to ſee one another, and Burton 
gave Mr. Gaunt thanks for a Guinea he had ſent 
him, Says Gaunt, Mr. Burton, I am glad to fee 
you; I hope in a little time I ſhall have a Paſſage 
for you beyond Sea: ſays he, if you had been here 
a while ſooner you might have gone; there are 
ſome Gentlemen went away a while ago. Says Ito Mr. 
Gaunt, who were they ? He told me it was Major 
and his Son, and another : fays I to Mr. 
Gaunt, do you hear of Ferguſon * No, ſays he, I 
hear nothing of him as yet, but in a little time! 
may hear from him ; and Burton aſked, when he 
thought he might be going ? In a day or two's time, 
ſaid he. Says Burton, I have no Money nor no 
Clothes; ſays he, take no care for that, ſo he 
named ſome Gentlemen that were to go : he told 
him of Colonel Danvers and Major Wildman. 
Upon this Diſcourſe, within my ſelf I did conſider 
what way I might do his Majeſty a piece of Service: 
I thought it better to forbear, and not to ſeize 
him preſently, till I had acquainted ſome Magiſtrate; 
and I did think in the Morning to have gone to a 
Juſtice of Peace, and have had him apprehended : 
Burton, my Lord, I knew was ſecure, for he could 
not eſcape my hands. I had no Deſignof conceal- 
ing him; I have ſeveral eminent Gentlemen to 
teſtify for my Loyalty. I thank God, I never had 
an ill Thought againſt his Majeſty in my Lite, only 
this Misfortune hath befallen me upon the account 
of my Wife. Iam as innocent as a Child unborn, 
as to any thing againſt the King. 

L. C. J. Jones. But he plainly told you, he came 
from the Army. 

Mr. Fernley. He did acquaint me, my Lord, he 
did ſo; as ſoon as I ſaw him, I was ſtartled ; I did 
look upon it as a thing ſent from God Almighty 
for I knew, my Lord, that there was 1001. for 
him, I knew there was a Proclamation out againſt 
him; but as for the Outlawry, I knew nothing of 
that : a Proclamation I knew there was againſt him, 
and being a poor Man, there was no Obligation 
upon me toconceal him,and ruinmy ſelf and Family. 

L. C. J. Jones. What was the reaſon, you were 
ſo kind as to part with your own Lodging to en- 
tertain him? 

Mr. Fernley. My Lord, I had quitted my Cham- 
ber before he came to the Houſe. | 

Mr. Juſt. Witbins. It is proved you did it upon 
his account. 

4 r. Fernley. My Lord, no body will offer to ſay 
chat. 


T 2 So 
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L. c. J. Jones. That you quitted your Lodg- Mr. Fernley. Yes, my Lord, 
ing, and that he came into the fame Lodging, 1s TL. C. J. Jones. Where did you dine? 
clearly proved. | Mr. bernley. In the Chamber, my Lord. 

Mr. Fernley. My Lord, my Chamber was fitted L. C. J. Jones. And was this Diſcourie concern- 
above a Week before he came, not knowing of him, ing Monmouth's being beaten in the ef, at the 
for I had no Thoughts of him. time of Dinner? _ 8 | 

L. C. J. Jones. Pray, what Servants have you? Mr. Fern/ey. The Diſcourſe of it! Yes, my Lord: 
Mr. Fernley. Only a Boy, my Lord. what Diſcourſe was, was at Dinner? : 
L. C. F. Jones. Could not you have ſent out your Mr. Jult.—— Was Burton's Wite at Dinner, or 

Boy when he had diſcourſed thus treaſonably with Was ſhe upon the Bed? 
ou, but keep him in your Houſe ſeven of eight Mr. Fernley. She din'd at the Table, my Lord, 
My Lord, ſhe went to fleep when Gaunt came in. 


ours after you had entertain'd him at Dinner ? ; 
C:unſel. Are you a Conſtable ? _ Mr. Juſt. Levinz. Where did ſhe go to ſleep, in 
: Mr. Fernley. I am a Conſtable my ſelf, and up- the ſame Room? 
Mr. Fernley. Yes, my Lord. 


en the account of my Office I was the more ſecure. .. 
I was certain he could not eſcape my Hands, and L. C. J. Jones. Where do you uſe to dine at 
I thought to do his Majeſty more Service. Other times? 
L. C. J. Jones. How could you do his Majeſty Mr. Fernlzy. In the Kitchen, my Lord. My 5 
| Lord, when I came from Church, the Dinner was 


more Service ? 
Mr. Fernley. Gaunt told him, he would come {ent up thither. 5 
L. C. J. Jones. Woman, you are upon your 


again to him. 5 
L. C. J. Jones. When did he come to you? Oath, remember that you are oblig'd by your 
Mr. Fernley. About half an hour after Dinner. Oath to confeſs the Truth, let it concern whom it 
L. C. J. Jones. But you ſhould have ſeized him will: The Diſcourſe between your Husband and 

immediately after Dinner. How came this Man to this Man, you could not but be privy to; there. 

take ſo much Freedom before you that were an was only you three at Dinner, your Husband, you, 
and Fernley the Priſoner at the Bar: All this Diſ- 


Officer, as to talk High- Treaſon? 8 zar 
Mr. Fernley. My Lord, I thank God if I were to courſe was at Dinner- time, how is it poſlible that 


die this Minute, I never harbour'd a Thought a- you ſhould not hear it? : | 
gainſt the King. Mr. Juſt. Levinz. Fernley himſelf owns he did 


L. C. * Baron, If vou had had a diſcourie with your Husband ar Dinner, that he 


* William loyal Heart, you ſhould have kept came from the Rebels in the eſt. 
Mrs. Burton. An't pleaſe you, my Lord, I did 


„ ons Gaunt, if you had any Thoughts to . 
have done it. | not _ As I ſaid before, I mult ſay again, I did 
| not hear. | 
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Mr. Fernley. My Lord, I will tell you why I 8 
let Gaunt go, becauſe he promiſed to come again Mr. Juſt. Withins. Nothing about Monmoutib? 3 
the next Day. Mrs. Burton. No, not one Word, if I were ta Bi 
I. C. J. Jones. Would you, being a Conſtable, die as I ſtand here. Y 
let a Man go upon his Word, that had confeſſed Mr. Juſt ——— You were at Dinner? : 
himſelf guilty of Treaſon ? | Mrs. Burton. Yes, my Lord. | j 
Mr. Fernley. My Lord, if I did any thing, it Mr. Juſt. And this Diſcourſe was at : 
was ignotantly. My Lord, as for Gaunt, when I Dinner-time. 0 
knew there was a Proclamation out againſt Day- Mrs. Burton. I did not hear it. | 5 
vers and Wildman, 1 hearing Gaunt diſcourſing Mir. Juſt. Withins. What would you aſk him, Sir? . 
about their Deſign, I thought (promiſing to come Mr. Fernley. What account he can give of my Fo 
the next Day) to know how they were to go. Life and Converſation, how I have behaved my 5 
Ml.rr. Juſt. Levinz. For God's ſake, would you truſt ſelf, and carried my ſelf, | ; 
all this to your own Breaſt ! If you had had an honeſt I. C. J. Jones. What are you, Sir? What is 4 
Intention, you would have gone to ſome Officers, and your Quality? 3 
acquainted them with it; ſome of the King's Juſti- Mr. Ruſb. Iam a Diſtiller, Sir. « 5 
ces of the Peace, or ſome of the Privy-Council, that Mr. Juſt. Levinz. Where do you dwell? E- | 
ſuch Perſons would beat your Houſe the nextday. Mr. Ruſb. I did dwell two Years ago in Wapping, % 
but not now: I live now at J/altham-Stow. a : 


I. C. Baron. By your own Diſcourſe, after you 
had heard all this Diſcourſe, and after Burton had Officer. He is a oy great Whig. 
told you this, you could let him go quietly to his Mr. Juſt. Witbins. If he be a big, he can't be a 
own Chamber: If you had ſuch a Deſignas you ſay, little one. 
you ſhould have firſt ſeized Burton. L. C. J. Jones. How long have you liv'd at Mal- 
Mr. Fernley. Another Chamber; no, he dined tham-Stow ? | 1 
in his Chamber, my Lord. Mr. Ruſb. Two Years and upwards, Sir. 1 
Mr. Juſt. Withins. You went into another Cham- I. C. J. Jones. That is long before any thing 
ber from him. Have you any Witneſſes? that this Man is charged withal. | 
Mr. Juſt Levinz. They had a Confidence in you, Mr. Rf. I formerly knew the Man, he was a 
otherwiſe Burton and Gaunt would not have talk'd Barber, and us'd to trim me: I always looked upon 
ſo freely before you. him to be a good ſober Man. 
I. C. J. Jones. There was a great Confidence in Mr. Juſt. Withins. A Wapping-Man, a ſober Wap- 
lodging him in your Houſe, being a Conſtable ; ping-Man |! | | 
no body would ſearch a Conſtable's Houſe. Have Mr. Ry. I hope there is a great many there. 
you any Witneſſes to call? L. C. J. Jones. That is all you can ſay for him. 
Mr. Fernley. Mr. William Ruſh, Captain Haddock. Mr. Ruyfh, J have nothing to ſay to his Fact: He 5 
| | bo were calPd.] demeaned himſelf always well among his Neigh- | 3 


I. C. J. Jones. Did Burton's Wife dine with you bours; I know nothing of the Fact for which he is 


and him? here. | 
[ Mr, 
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Mr. At. Gen. Did you know Burton ? 


Ruſh. Yes, Sir. 
Me. _— What was Burton ? was he reputed 


ſt Man? 
1 Rub. Inever knew him otherwiſe; I never 
was in his Company; I know he dwelt cloſe by 


I liv'd. 
" c J. Jones. And you took him to be a very 


honeſt Man? 


Mr. Ruſh. Before this: He has not been fo late- 
ly, it ſeems. He is a Perſon I never had any Com- 
pany or Converſation with in my Life. 

Cryer. Captain Haddocł. 

Officer. He won t come in, my Lord. 

I. C. J. Jones. Well, well, let him ſtay there. 
Cryer. Mr. Dove. . : 
Officer. He won't come in, I can't make him 

come 1n. : 

L. C. J. Jones. Here are none that give any 
Teſtimony for you, at leaſt will. — What are 

ou ? 

N Mr. Mpiltal. I dwell in Wapping, Sir. 

Mr. Juſt. Levisz. What trade are you? 

Mr. Yhittal. A Plumber. 

Mr. Juſt. Levinz. Who knows you? 

Mr. Hhittal. J am well known there, Sir. 

Mr. Juſt. Levinz. Do you go to Church? 

Mr. bittal. Here's Mr. Tanner knows me, the 
Clerk of the Peace, 

Mr. Tanner. Yes, Sir, I know him. 

Mr. Juſt. Levinz. Do you go to Church? 

Mr. Whittal. Always went to Church. 

Mr. Juſt. Witbins. There were a parcel of them 
that went 8 to Church trimmingly. 

L. C. J. Jones. Priſoner, what would you aſk 

im? 


m? 
Mr. Fernley. Only to give an account how I be- 


| haved my ſelf. 


Mr. Juſt. Wiibhins. Well, Sir, what do you ſay? 

Mr. Whitial, All I know is, he behav'd himſelf 
very well, and went to Church as other Neigh- 
bours did; and I never heard him ſpeak againſt the 
Government, 

Mr, Juſt. WNithins. Did you know Burton? 

Mr. Whittal. No, Sir; he was gone before 1 
came to live there. a 

L. C. J. Jones. Have you any more to ſay? 

Mr. Fernley. This, my Lord, may give ſome 
account that I had no Deſign againſt the Govern- 
ment. I am a poor Man, my Lord, and upon 
that account I owe a great deal of Money: I knew 
there was 100/. for ſecuring Burton, there was no 
gain by concealing him; he was not a Perſon could 
requite me, that I ſhould harbour him, and loſe 
1007, which was certain for taking him; which, 
my Lord, ſhews I had no Deſign. 

J. C. J. Jones. No, this argues you to be a 
ſtronger Confederate 3 and that you were ſo firm to 
your Party, you would not gain 1007, though you 
might have it for doing your Duty. 

Mr. Fernley. My Lord, Told upon it as ſure 

as if I had it in my Pocket. I knew nothing of 
him till Sabbatb-day at Noon, and I did not deſign 
to conceal him afterwards, any farther than to ſerve 
the King. 
I. C. J. Jones. You tell us a Story of your ſelf, 
it is to no purpoſe to try any Priſoner, if his Saying 
muſt be taken for Evidence: We will hear what 
Witneſſes you have to produce, or if you can ob- 
ject to the Evidence that's againſt you. 

Mr. Feriley. My Lord, I own it to be true, I 
bave declared more than the Witneſſes have ſaid 


for High-Treaſon. 
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againſt me; but, my Lord, I am innocent in it, 
God knows my Heart, I had no deſign in it. It 
was but ſix hours I knew of him. 

Mr. Juſt. //ithins. You lay out of your Bed 
before ? | 

Mr. Fernley. My Lord, not upon his account; 
I was a Week before out of that Bed, to prepare it 
for my Wife to lie· in. 

L. C. J. Jones. Is your Wife delivered? 

Mr. Fernley. No. 

L. C. J. Jones. You made great haſte. 

Mr. Fernley. It was my Wife's fault. | 

I. C. J. Jones. Gentlemen of the Jury, this Pri- 
ſoner ſtands indifted for harbouring and relieving 
one James Burton, knowing him to have committed 
Treaſon. Gentlemen, you are to be acquainted, 
that this James Burton, was not only guilty of the 
late Rebellion in the Vet, but he was likewiſe 
charg'd by Proceſs with being guilty of the Plot at 
the Rye-houſe, and thereupon there were ſuch Pro- 
ceedings by Law, that he was outlawed, the Record 
of which Outlawry hath been produced to you : 
{o that if there were no more, if you be perſuaded 
that he is the Perſon guilty, whether he were in the 
Rebellion in the Weſt or no, that may induce you 
to find this Indictment, for the Priſoner receiving 
him after the Rebellion in the Weſt, and knowing 
him to have committed Treaſon, whereupon he was 
outlawed, it equally makes him liable tothe Of- 
fence wherewith he is charg'd. But, Gentlemen, 
that is not all ; you have expreſs Teſtimony from 
Burton himſelf, who it ſeems was acquainted with 
him, and who had fled from his Neighbourhood, by 
the ſpace of two Years almoſt, and yet he receives 
this Burton into his Houſe: I will not fay, at the 
firſt time that he came into his Houſe, it doth ap- 
pear by any Evidence, that he knew him to have 
been in the Rebellion in the Weſt; but when he came 
thither upon Friday, he was ſo kind to him as to 
leave his own Chamber, and to let him have that 
for his Lodging, although now he gives you ano- 
ther Excuſe plainly frivolous and falſe, that is, a 
Pretence of making way for his Wife to lie-in, who 
yet is not delivered. He lies there upon Saturday 
Night, and dines with him upon Sunday. Saturday 
perhaps might be a buſy Day, and there is no Teſti- 
mony at all given by any Evidence of any Dil- 
courſe that was between them upon that Day; but 
upon Sunday, when they dined together, Burton 
ſwears, that he did tell him that he had been in the 
Weſt in the Rebellion there, and he came thither for 
ſhelter, This Man being acquainted with this, al- 
lowed him to dine with him, and harboured him in 
his Houſe for the ſpace of ſeven or eight Hours 
more, without bringing him before any Juſtice of 
Peace, or any Magiſtrate who had Authority to 
commit him, although he had a particular Autho- 
rity of his own (as he was Conſtable) for the Con- 
ſervation of the Peace, yet he forgets his Oath as 
well as his Duty and Allegiance, and ſuffers him 
{till to remain there. It is true, the Wife of Bur- 
ton dined with them, as Burton himſelf ſays, and 
the Woman confeſſes ; but ſhe was ſo buſy at her 
Victuals, that ſhe can remember nothing, ſhe did 
not hear that there was any Diſcourſe concerning 
Monmouth. But leſt you ſhould want another Wir- 
neſs, for Burton is but one Witneſs to that particu- 
lar, you have him plainly confeſſing it himſelf, 
which is above a thouſand Witneſſes; you have him 
confeſſing that Burton did acknowledge he had 
been in the Veſt, and that Monmouth was routed, 
and yet he continues him in his Houſez nay _ 

is 
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this Man doth appear to be a Perſon in whom there 
was that great Confidence, that another Perſon, 
Gaunt came, and he bids him come into his Houſe, 
and there he diſcours'd of ſome Traitors, and the 
means of conveying away Burton, though he had 
confeſſed it himſelf. Gentlemen, what he tells you, 
is, that he did mean to diſcover ; when did he in- 
tend to diſcover? He did not diſcover to any body, 
before the Man was apprehended by an Officer : he 
lets Gaunt, who plainly appears to be as errant a 
Traitor as could be in the world, to go away meer- 
ly upon his own Parole, without taking any courſe 
to apprehend him. He pretends he is a poor Man, 
and he might have gain'd 100 l. if he haddiſcover'd 
him, and ſurely he would have diſcover'd him, to 
gain 100 J. But this is a ſtrong Argument, that he 
was deep in the Rebellion himſelf, and one in great 
Eſteem with them, that being a poor Man, he 
would not do his Duty, for which he might have 
had a Reward of 100“. but ſuffers him to eſcape. 
This is the Caſe, Gentlemen, that is before you ; if 
you believe he did knowingly, as he himſelf upon 
the matter doth confeſs, give any comfort or relief 
to Burton, knowing him to be a Rebel, you ought 
to find him guilty. 

Then the Jury withdrew to conſider the Evidence. 


Clerk. Set Elizabeth Gaunt to the Bar, [which 
- was done.] Elizabeth Gaunt, hold up thy Hand, 
[which fhe did.] | | 


Hou ſtandeſt indicted by the Name of Eliza- 
beth Gaunt, Wife of William Gaunt, of the 
Pariſh of St. Mary II hite- Chapel, in the Cory 
of Middleſex, Yeoman ; as a falſe Traitor again 
our late Serene Lord Charles the Second, by the 
Grace of God her then natural Lord; not having 
the Fear of God in her Heart, nor weighing the 
Duty of her Allegiance, but moved and ſeduced by 
the Inſtigation of the Devil, and the true and 
natural Obedience which a true and faithful Subject 


of our ſaid Sovereign Lord the King towards our 


ſaid late Lord the King of right ought to bear with- 
drawing, and with all her Strength intending the 
Peace and common Tranquillity of this King- 
dom of England to diſquiet, moleſt and diſturb, 
and War and Rebellion againſt our ſaid late So- 


vereign Lord the King, within this Kingdom 
of England to ſtir up and move, and the Govern- 


ment of our ſaid late Sovereign Lord the King 
in this his Kingdom of England to ſubvert, and 
our ſaid late Sovereign Lord the King from 
the Title, Honour, and Kingly Name of the 
Crown Imperial of this Kingdom of England 
to depoſe and deprive, and our ſaid late Sovereign 
Lord the King to Death and final Deſtruction to 
bring and put : The 24th Day of Sepember, in the 
\ 26th Year of the Reign of our ſaid late Sovereign 
Lord Charles the Second, and divers other Days 
and Timesas well before as after, within the Pariſh, 
Sc. falſely, maliciouſly, deviliſhly, and traito- 
rouſly, with divers Rebels and Traitors, to the Ju- 
rors unknown, ſhe did conſpire, imagine, and in- 
tend our ſaid late Sovereign Lord the King, her then 
ſupreme and natural Lord, not only from his King- 
ly State, Title, Power, and Government of this 
Kingdom of England to deprive and throw down; 
but alſo our ſaid late Sovereign Lord the King to 
kill and put to death, and the ancient Govern- 
ment of this Kingdom of England to alter and 
wholly ſubvert, and a miſerable Slaughter amongſt 
the Subjects of our ſaid late Sovereign Lord the 
King throughout this Kingdom of England to cauſe 


and procure, and Inſurrection and Rebellion againſt 
our ſaid late Sovereign Lord the King to procure 
and aſſiſt. And the ſaid moſt wicked and deviliſh 
Treaſons and traitorous Compaſſings, Imaginations, 
and Purpoſes aforeſaid, to fulfil, perfect, and bring 
to paſs, the ſaid Elizabeth Gaunt, as a falſe Trai- 
tor, then and there, to wit, the ſaid 24th Day of 
September, in the Year aforeſaid, at the Pariſh and 
Ward aforeſaid, well knowing one James Burton to 
be a falſe Traitor, and as a falſe Traitor traitorouſl 

to have compaſſed and imagined the Death — 


Deſtruction of our ſaid late Sovereign Lord the 


King, and War and Rebellion againſt our ſaid late 
Sovereign Lord the King within this Kingdom of 
England, together with other Traitors (to the Ju- 
rors unknown) to have intended to be raiſed ; ſhe the 
ſaid Elizabeth Gaunt afterwards, to wit, the ſaid 
24th Day of September, in the Year aforeſaid, with- 
in the City of London aforeſaid, the ſaid James 
Burton, in a certain Houſe of a Perſon to the Ju- 
rors unknown, knowingly, ſecretly, wickedly, de- 
viliſhly, and traitorouſly, did entertain, conceal, 
comfort, ſuſtain, and maintain, and then and there, 
for the comforting, ſuſtenance, and maintenance of 
him the ſaid James Burton, Meat, Drink, and 5 /. 
in Money for the maintenance and ſuſtenance of him 
the ſaid James Burton, unto the ſaid James Burton, 
maliciouſly, and traitorouſly, ſhe did give and de- 
liver, and cauſe to be given and delivered, againſt 
the Duty of her Allegiance, and againſt the Peace, 
Sc. and againſt the Form of the Statute, Sc. 

Clerk. How ſay*ſt thou, art thou guilty or not 
guilty? _ 

Mrs. Gaunt. I deſire to have more time to conſi- 
der of it. 

L. C. J. Jones. You know whether you be guil- 
ty of this Offence ; what need you have any time 
of Conſideration for that ? 

Mrs. Gaunt. I don't know, Sir; I am ignorant in 
the Law, and in things of that nature. 

L. C. J. Jones. But this is not Matter of Law; it 
is, whether you did receive theſe Traitors or no 
knowingly; this James Burton, knowing him to 


have committed Treaſon: Can't you tell whether 
you did or no? 


Mrs. Gaunt. Not guilty. 

Clerk. How wilt thou be try'd ? 

Mrs. Gaunt. By God and my Country, 
Clerk. God ſend thee a good Deliverance. 


Then the Middleſex Jury returning, Mrs. Gaunt 
was ſet aſide, and Ring and Fernley brought to the 
Bar, who were both brought in guilty by the Fury. 


Clerk. Set Henry Corniſh to the Bar, and Fliza- 
beth Gaunt, [Which was done. Tou the Priſo- 
ners at the Bar, theſe Men that have been now cal- 
led, and here appear, are to paſs between our Sove- 
reign Lord the King and you, upon your ſeveral 
Lives or Deaths: If you challenge any of them, you 
mult ſpeak as they come to the Book to be ſworn, 
before they are ſworn. N 

Mr. Corniſh. My Lord, I muſt humbly beg leave 
of your Lordſhip and this honourable Court, that 
I may renew my Requeſt, The time of notice gi- 
ven me for my Trial being ſo ſhort, it hath no Pre- 
cedent, I think: I humbly pray your Lordſhip I 
may have time allowed for my Trial; I have had 
no Counſel, no Pannel, no Help in the world ; I 
had not Pen, Ink, nor Paper, my Lord, - theſe are 
very hard things. My Lord, his Majcſty was peti- 
ton'd laſt Night by my Children, and he was gra- 

, | 


ciouſly 


1685. O. B. 


ouſly pleaſed to ſay, that he would refer it to my 
Lands the Judges. I only pray your Lordſhips, 
that you would be pleaſed to allow me time : 
Though here is a grievous Indictment brought a- 
gainſt me, {elf o 
what is alledged againſt me, if I have bur time to 
prepare my ſelf for it: therefore humbly pray I 


ay have time allotted. 
7 ones. You told us ſo before, that you 


C2. 
had be a Petition to the King and that the 
King did refer it to the Judges; you ſhew us no- 
thing of that. | ; 

Mr. Corniſb. My Lord, I can but only ſignify to 
your Lordſhip what I hear ; my Children were 
with me, and told me they had petitioned the King, 
and his Majeſty was pleaſed graciouſly to receive it. 

Mr. At. Gen. The King left you to the Courſe of 
the Law. 

Mr. Corniſb. It is very hard meaſure ; I have no 
Preparation at all, no more than at the firſt mo- 
ment; but I bleſs God, I hope I ſhall in time ſatisfy 
you of my Innocency. 

L. C. J. Jones. You were apprehended and 
ſeized upon Taeſday laſt, this is almoſt a Week; 
you knew what you were charged withal. 

Mr. Corniſh. My Lord, I did not know what! 
was charged withal, I had no liberty of Friends to 
come to me; my Wife at length obtained leave, 
but it was in the preſence of Major Richardſon ; I 
had no Friend with my Wife, no Pen, Ink, nor 
Paper. 

I. C. J. Jones. Was Pen, Ink, and Paper deny'd 
you? did you aſk it ? 

Mr. At. Gen. As ſoon as he petition'd for it, he 
had it. | 

Capt. Richardſon. He had Pen, Ink, and Paper. 

L. C. J. Jones. When was that? 

Capt. Richardſon. On Saturday. 

Mr. Corniſh. My Lord, it was eight a- clock at 
night. 

Mr. Juſt. Levinz. Mr. Corniſh, I would not have 
you think you are uſed otherwiſe than other Men 
are; for I muſt tell you it is not uſual to have Pen, 
Ink, and Paper, without leave. 

Mr. Corniſh. I know it hath been allowed in the 
like caſe. 

Mr. Juſt. Withins. Ay, upon Petition, never elſe. 

Mr. Juſt. L-vinz. There are many Men, and 


of as good my as you, tried for killing Men : 
does any body give them notice? Is there any 


more neceſſity of notice in point of Treaſon, than 
in point of Murder ? 

Mr. Juſt. Mitbins. I told you what your Offence 
was, when you were committed, 

Mr. Corniſh. My Lord, I remember in my Lord 
Ruſſe's Caſe he had at leaſt ſeven or eight days al- 
lowed him. 

Mr. Juſt. Levinz, It may be ſo; but it is not 
neceſſary, Priſoners that are tried here generally 
have no notice at all; if one Man hath a ſingular 
Favour, another Man cannot claim it. 

Mr. Corniſh. My Lord, I have a material Wit- 
neſs above a hundred and forty Miles off. 

I. C. J. Jones. My Lord's Trial, I think, was 
put off but till the Afternoon. 

Mr. Corniſh, With ſubmiſſion to your Lordſhip, 
T think he had eight days aſſign'd him. But my 
Lord, I humbly conceive I have a Witneſs that is 
very material in my Caſe, thatis 140 Miles out of 
Town, in Lancaſhire ; I humbly pray 1 may have 
time allotted me to fend for him. 
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yet I doubt not but to clear my ſelf of 


| and I will deſire no other than that. 
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L. C J. Jones. Why did not you ſet forth that 
in your Petition to the King? 

2 Corniſb. My Lord, I did not underſtand the 
I 

L. C. J. Jones. Were not you committed f. 
High-T%afon ? : ” 

Mr. Juſt. //ithins. I told you ſo my ſelf: Iſhew'd 
you the Commitment; therefore you can't pre- 
tend you were ignorant of it. 

Mr. Corniſh. My Lord, it did not mention this 
King or the laſt : AndI am not a Lawyer, Iam 
not skilPd in theſe things; I am very ignorant, and 
hope your Lordſhip will conſider me; my Inno- 
cence will appear as bright as any Man's that ever 
ſtood at this Bar. 

L. C. J. Jones. I don't believe you want that Evi- 
dence a hundred and forty Miles off. Is he the only 
Man that can make your Innocence appear ? 

Mr. Corniſh. My ne by what J apprehend he 
will be the moſt material Witneſs I have. My 
Lord, I ſhall de ſire nothing but with ſubmiſſion to 
your Lordſhip and the Bench ; but I humbly con- 
ceive it is very reaſonable I ſhould have time, I 
humbly pray your Lordſhip to conſider it. 

L. C. J. Jones. Mr. Attorney, have you any Di- 
rections? X 

Mr. At. Gen. No, my Lord. 

Mr. Corniſh. I do not doubt, if I might have a 
little time, to make my defence. 

Mr. Juſt. Withins. You ſhould have applied your 
ſelf ro the King, itdoes not lie in our power. 

Mr. Corniſh. My Lord, I humbly pray you to 
conſider my Caſe. 

Mr. Juſt. Mithins. Mr. Bridgman here on the 
Bench ſays, there was a Petition before the Ki 
for putting it off, and the King abſolutely refas'd 
It, 

Mr. Juſt. Levinz. We have nothing to do, Sir; 
we are here by Commiſſion to try you. 

Mr. Corniſh. My Lord, I have been denied a 
Copy of the Pannel, I hope that is reaſonable ; I 
mult deſire a Copy of the Pannel, 

Mr. At. Gen. That is none of your Right, Mr. 
Corniſh. 

Mr. Corniſh. Mr. Attorney, with ſubmiſſion, I 
hope I ought to have it. 

Mr. At. Gen. No, you ought not to have it ; 
you have your peremptory Challenges, you may 
challenge thirty-five without cauſe. 

L. C. J. Jones. You ſhall have a Copy of the 
Pannel here, 

Mr. At. Gen. Yes, here he may. | 

Mr. Corniſh, It is a very hard caſe, when I have 
a material Witneſs ſo far out of Town, that J can't 
have a little time allotted. 

L. C. J. Jones. Can't every Man that comes 
here to be tried ſay the very ſame thing, that he 
hath a material Witneſs in France, Spain, or an 
where elſe, and that when that Witneſs comes, his 
Innocence will be as clear as the Sun? 

Mr. Corniſh. My Lord, my Witneſs is in Lan- 
caſhire, I cannot help it; I beſeech your Lordſhi 
to conſider me : I am apt to believe that he would 15 
much vindicate my Reputation in this matter, that 
it would be a very great ſatisfaction to your Lord - 
ſhips; and I am ſure you are not for oppreſſing 
any Man. 

L. C. J. Jones. No, Sir, that we are not. 

Mr. Corniſb. I am ſure you are for the juſt Vindi- 
cation of the Government, for executingof Juſtice, 
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I. C. J. Jones. Mr. Attorney, if you pray he 
may be tried, we can't deny it. f 
Mr. At. Gen. Mr. Corniſh, I cannot defer it, I 
have no authority; and why you ſhould be in ano- 
ther Condition than other Priſoners, I don't know ; 
you have not deſerved ſo well of the Government. 
Mr. Corniſh. J have not the Names of the Wards 
where theſe Men live, and their Trades. 
Mr. North. He hath a Copy of the Pannel, and 
that is ſufficient. ; 
L. C. J. Jones. You may aſk them where they live. 
Mr. Corniſo. T hope I may have Pen and Ink, my 
Lord. | _ 
I. C. J. Jones. Ay, ay. | ; 
Then C Eh ox ralled, and after Mr. Corniſh 
had challenged thirty five of them, the Fury ſworn 
were as followeth : 


Thomas Rawlinſon, William Clowdeſly, 
Thomas Langham, | Richard Holford, 
Ambroſe Iſted, William Longboat, 
Thomas Pendleton, |Stephen Coleman, 
John Grice, Robert Clavel, 
Thomas Oneby, Milliam Long. 


' Proclamation being made, F any one can inform, 
&c. Mr. Corniſh was ſet aſide, and Elizabeth Gaunt 
at the Bar. | 

Clerk. Elizabeth Gaunt, hold up thy Hand. 
[IYPhich ſhe did. Lou of the Jury, look upon 
the Priſoner, and hearken to her Cauſe : She ſtands 
Indicted by the Name of, Sc. (as before in the In. 
dictment.) Upon this Indictment ſhe hath been ar- 
raigned, and thereunto pleaded not guilty, and for 
her Trial hath put her {elf upon her Country, which 
Country you are. Your Charge is, to enquire whe- 
ther ſhe be guilty of this High-Treaſon whereof ſhe 
ſtands indicted, or not guilty. If you find her guilty, 


c. | 
Mr. Phipps. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, Elizabeth Gaunt 
the Priſoner at the Bar ſtands indicted, for that ſhe 
knowing James Burton, together with other Trai- 
tors, traitorouſly to have conſpired the Death of the 
late King, and to raiſe Rebellion in this Kingdom, 
did harbour the ſaid Fames Burton and gave him five 
Pounds in Money. 
Mr. At. Gen. May it pleaſe your Lordſhip, and 
ou Gentlemen that are ſworn, the Priſoner ſtands 
indicted for harbouring of Burton, who was a 
great Traitor, and for procuring a way for his Eſ- 
cape beyond-ſea, and alſo for giving him 5 /. tobear 
his Charges. In the former Trial you had an ac- 
count of her Husband, and in this you will hear ſhe 
and her Husband were the great Brokers for carry- 
ing over ſuch Traitors, as my Lord Shaftesbury and 
others; theſe have taken care to convey them over 
at all times. We will produce our Witneſſes. 
Call Burton and his Wife. [ Mr. Burton ſworn, 

Mr. At. Gen. Do you know Mrs. Gaunt ? 

Mr. Burton. Yes, Sir. 

Mr. At. Gen. Pray give my Lord and the Jury 
an account how ſhe harbour'd you, and all the 
Paſſages that paſt between you and Mrs. Gaunt. 
Pray tell firſt whether you were engag'd in the mat- 
ter of the Rye? 

Mr. Burton. How I came concerned I will tell 
you, if it pleaſe you. 

Mr. At. Gen. Speak. 

Mr. Burton. The firſt time I knew any thing of 


it, Mr. Keeling came to me one Saturday Morning, 
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and aſked me if I was to go to London. I ſaid, Yes, 
I was to go to the Exchange; and he defir'd me to 
meet him at the Mitre-Tavern within A/dgate, and 
alk for Number Five, I came at the time, and no 
body being there, I was going away, and met with 
a Country-man with a Stick in his hand, that had 
but one 3 he came and aſk'd for the ſame Num- 
ber: So the Gentleman ſent his Boy after me, and 
told me one ſtay*d for me, When I came, he aſk'd 
me if I aſk'd for Number Five; andI ſaid, Yes. 
By whoſe appointment ? By Toſtah Keeling's, ſaid l. 
So he aſk*d the Man of the Houſe to ſhew a Room: 
He ſhew'd a Box, but he would have a Room, and 
went up ſtairs, and call'd for Pipes and a Candle. 
and a Pint of Wine. Ina little while Kze/ing came 
in, and brought Barber and Thompſon, and no body 
ſpake almoſt any thing but Rumbeld, (that was 
Rumbold with one Eye, tor Keeling when he came in 
calPd him Captain Rumbold) and Rumbold talk'd 
about Privileges and ſuch things at firſt, and he faid 
his Houſe was a convenient Houſe, and there they 
might do the buſineſs : but before they had done, 
I found they deſtgn'd to kill the King, but nothing 
troubled him but killing the Poſtillion, to Ki a Man 
in cold blood. But then ſays we, If you are for killing, 
we have done, and ſo broke up; that was the end 
of that. A while after Mr. Keeling went in, and 
made-a Diſcovery: I never came among them after- 


wards. So after Mr. K-eling had diſcovered, I was 


in the Proclamation for being there at that Meeting, 
and abſconded my ſelf, and lay hid. A matter of 
two Months after, Mrs. Gaunt came to enquire of 
my Wife where I was, to ſpeak with me; ſhe 
brought her to me. She told me there were ſome 
Perſons about to make an eſcape, and would have 
me go along with them. I told her with all my 
heart: So I aſk*d her which way and how they in- 
tended to go. She told me they had provided 
Horſes to ride down to Rochford-Hundred, and 
there was a Veſſel to carry them over; and, ſays 
ſhe, be ready by ſuch an Evening, and I will call for 
you. Accordingly ſhe did, and had me into Bi/hop/- 
gate-ſtreet, and in Half-moon-Alley in a little Brew- 
houſe, up ſtairs in a Chamber, there were both the 
Rumbolds; one of them did not go, and the other 
and I lay there all night: and in the Morning a 
Man came and called us away, and we went to 


White-Chapel to take horſe, to ride down to Roch 


ford- Hundred, and ſtaid for the Veſſel two days; 
and when we met the Veſſel, it was a ſmall Veſſel, 
and bad Weather, and the Maſter of the Veſſel had 
but one Hand, and two Boys, one a very little one; 
and we went down the Creek, and I aſked the Man 
where he did intend to land us ; and he told us at 
Oſtend. Said I, I underſtood we were to go for 
Holland to the Brill. Says he, my Veſſel is only 
able to go to Oſtend or Dunkirk, either of them. 
Says Rumbold, I don't underſtand the Sea. Says I, 
this is a very ſmall Veſſel and leaky, and the Man 


not able to manage it. Says I, I will go back again 


to London. Says he, I will do as you do ; and we 
both parted at London, and I never ſaw him after- 
wards till I ſaw him at Amſterdam. I lay by a great 
many Months after ; then Mrs. Gaunt came to me 
again, and told me there was two other Perſons 
going, and I might have a Paſſage if I would go: So 
the bid me be ready by ſuch an Evening, and I was 


ready, and a Boat being ready at the Water-ſide, 


carried me to Graveſend, where I went in a Veſſel to 
Amſterdam. 


Mr. A. Gen, Where were you? 
Mr. 
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Mr. Burton. I was with my Wife at my Daugh- 
ter's : I had a Daughter married, her Husband was 
drown'd. | 

Mr. At. Gen. How came Mrs. Gaunt to take ſo 
much care of you? Give the Court an account. 

Mr. Burton. She might think I knew ſomething 
of her Husband, if I ſhould be taken; I ſuppoſe 
that might be the chief thing. 

Mr. At. Cen. What had her Husband done? 

Mr. Burton. Her Husband, I ſuppoſe, knew 
ſomething of the Buſineſs. 

Mr. At. Gen. What Buſineſs? 

Mr. Burton. About ſeizing the Toer: He came 
to me, and would have had me gone with him 
with Capt. J/alco! to the Tower, to lee what Force 
there was of Soldiers; and Capt. HWalcot ſaid he 
had a deſign to take an Houle over-againſt the 
Tower, to put in ſome Men there to break in upon 


the Tower ; and Gaunt was with him. 


L. C. J. Jones. What diſcourſe had you with 
her about the Plot? 

Mr. Burton. Nothing with her. 

Mr. At. Gen. What was it ſhe would help you 
away for ? 

Mr. Burton. I ſuppoſe this was the reaſon, be- 
caule ſhe knew I knew her Husband was con- 
cern'd. 

Mr. North. Did ſhe aſſiſt you with any Money? 

Mr. Burton. Yes. 

Mr. North. How much ? 

Mr. Burton. She gave me a parcel of Money 
Juſt as I was going away; I put it among other 
Money. | 

Mr. North. How much? 30 or 405? 

Mr. Burton, More than that. 

Mr. Sol. Gen. Were you gone from your own 
Houſe when this Woman came to you ? 

Mr. Burton. My own Houſe was broke up a 
oreat while before. 

Mr. Sol. Gen. Did you appear publickly when 
ſhe came to you? 

Mr. Burton. No, an't pleaſe you. 

L. C. J. Jones. Had there been any ſearch for 
you before? 

Mr. Burton. Yes. 

Mr. North. You were in the Proclamation at this 
time ? | 

Mr. Burlon. Yes, an't pleaſe ye, Sir. 

Mr. At. Gen. Did ſhe carry you to Rumbold? 

Mr. Burton. Yes, 

Mr. At. Gen, Was there any diſcourſe between 
Rumbold and her? 

Mr. Burton. No; there was an elderly Man in 
the Houſe, I did not know him, carried me up to 
Rumbold, there was both of them. 

Mr. At. Gen. What Money had you of her? 

Mr. Burton, J believe about 5/7. I told her I 
had lain a great while, and Money was very bare 


with me ; and ſhe told me ſhe would get me a 


little. 

Mr. A.. Gen. Did ſhe know what you were con- 
ceal'd for? | 

Mr. Burton, Every body knew that, becauſe I 
was in the Proclamation. 

Mr. North. What Directions did ſhe give you, 
how you ſhould behave yourſelf when ſhe went 
with you to Biſhopſgate-ſtreet ? how did ſhe ſay you 
muſt carry yourſelf? 

Mr. Burton. Nothing there, ſhe gave no order 
about that, 

L. C. J. Jones. Did ſhe. tell you you were con- 


cern'd in the Plot with her Husband ? 
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Mr. Burton. She did not tell me ſo, Sir. 

L. C. J. Jones. Did you tell her you were con- 
cern'd in the Plot with her Husband? ; 

Mr. Burton. I did not tell her ſo. 

Mr. At. Gen. Who were the two Men that were 
prepared to go with you that time ? 

Mr. Burton. One Patchil. 

Mr. At. Gen. He was kill d in the Fight. Was 
Patchil in the Fight? 

Mr. Burton. Yes, an't pleaſe you, he was kill'd. 

Mr. At. Gen. And who was the other ? 

Mr. Burton. T*other was a Man liv'd in South-- 
wark ; I never ſaw him before. 

Mr. Com. Serj. What Directions did ſhe give you 
about your own Name, or any others when you 
went into the Boat ? 

Mr. Burton. If I knew any body, that I ſhould 
not take notice I knew them. 

L. C. J. Jones. You were not to take any Ac- 
quaintance of any body in the Boat? 

Mr. Juſt. 7/ithins. Heark you, Sir, you looked 
upon all thoſe to be engaged in the Plot. All 
that the endeavour'd to ſave, were of the ſame 
Level. | 

Mr. Burton. Rumbold was ; Rumbold was in the 
Proclamation. 

L. C. J. Jones. Did ſhe tell you, that you were 
in the Proclamation? 

Mr. Burton. No, an' t pleaſe your Lordſhip, ſhe 
did not tell me fo. 

Mr. North. Did ſhe never diſcourſe of your be- 
ing in the Proclamation? 

Mr. Burton. No, not as I remember; it was a 
general thing. 

Mr. Juſt. Witbhius. But why ſhould ſhe come to 
you to tranſport you, if it were not for ſuch a 
thing? | 

Mr. Burton. Her Husband was with me about 
going to the Tower. 

Mr. At. Gen. Burton, pray thus; when you came 
from the Weſt, what Overtures were to help you 
here from her, or her Husband ? 

Mr. Burton. Her Husband was with me at Fern- 
l:y's Houſe, and he told me there were two or three 
Perſons to go in two or three Days, and I ſhould 
go with them. 

Mr. At. Gen. You named your Daughter, what 
is her Name? > 

Mr. Burton. Mary Gilbert, 

[Then Mary Gilbert was called and fworg. 

Mr. At. Gen. Do you know Mrs. Gaunt ? 

Mary Gilbert, Yes, Sir, I know her, ſhe was our 
Neighbour. 

Mr. At. Gen. Then give an account of her com- 
ing to you about your Father, | 

Mary Gilbert. She came to our Houſe that Night 
my Father went away. I never heard a word of 
the Diſcourſe that 6 for I always went out of 
the way. | 

Mr. Juſt.?/ithins. Why did you go out of the way? 

Mary Gilbert. Becauſe they were not willing I 
ſhould hear the Diſcourſe. 

Mr. Com. Serj. You are upon your Oath, Mi- 
ſtreſs, you muſt tell the truth. 

Mary Gilbert. I do, Sir; I will tell no more. 

Mr. Sol. Gen. Did you ſee your Father 90 away? 
Who did he go with, in what Company 

Mary Gilbert, I can't tell. 

Mr. At. Gen. Did Mrs, Gaunt go with him? 

Mary Gilbert, I met my Father and Mrs. Gaunt 
in Hound/ditch, my Mother and I were to meet 


them in Biſbopſgate- ſtreet. 
| hopſgate-ſt A Mr. 
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Mr. Com. Serj. Well, what was the reaſon why 
you did not meet? 
Mary Gilbert. We were to meet at ſeven a-clock, 
and we went to the Houſe, and they were not 
come ; and we were coming home, and met them 
in Heundſditch, and my Father had Mrs. Gaunt un- 
der the Arm, and went back to a Houſe without 
Brſhopſgate. | 
Mr. Sol. Cen. Did Mrs. Gaunt carry him thither? 
L. C. J. Jones. Do you know why your Father 


was to go away ? 
Mary Gilbert. He went upon the account of the 


Proclamation ? | 
L. C. J. Jones. Then you knew of the Proclama- 


tion? - 
Mary Gilbert. Yes, Sir, I knew of the Proclama- 


tion. 


Man in Bi/ſhop/gate-flreet ? 

Mary Gilbert. He was none of mine. 

Counſel, When your Father went up ſtairs into 
a Room, did you ſee any body with him? 

Mary Gilbert. Ves, Sir, it was a Man that had 
but one Eye, a full-ſet Man, full of Pock-holes; 
but I never ſaw him before, nor after. 

Counſel, How came you to ſee him? 

Mary Gilbert. By going up ſtairs to ſee my Father. 

| [Mary Burton feoor7. 

Mr. At. Gen. Do you know Mrs. Gaunt there ? 

Mrs. Burton. Yes, Sir. 

Mr. At. Gen. Pray will you tell the Court, how 
ſhe came to enqurre after your Husband ? 

Mrs. Burton. Yes, Sir, at my Daughter's Houſe. 

Mr. At. Cen. What diſcourſe happened between 

ou? | 
i Mrs. Burton. No diſcourſe ; but ſhe ſaid if I was 
willing, my Husband ſhould go away, and ſhe 
would take care. 

Mr. At. Gen. But why ſhould he go away? 

Mrs. Baton. I don't know why, but only upon 
the Proclamation. 

Counſel, Woman, did ſhe take notice your Huf- 
band was gone from home, and had left Hi TYG? 

Mrs. Burton. I knew myſelf, my Lord. 

Mr. Juſt. Levinz. Where did you go? 

Mrs. Burton. My Husband went out of doors 
by his own ſelf, by Appointment, and we were to 
meet, my Child and I together, without Biſbo gate, 
by the Catherine-whee!, | 

Mr. Com. S$crj. Who made that Appointment? 

Mrs. Burton, Mrs. Gaunt. 

Mr. Com. Serj. Upon what account did ſhe come 
to you to ſecure your Husband ? | 

Mrs. Burton. Upon the account he was in the 
Proclamation, and I thought within myſelf, for 
fear my Husband ſhould know any thing againſt 
her Husband ; but I never ſaid fo, for I was glad 
my Husband ſhould be helped away, willing to 
ſave his Life, for I knew it was Death. | 

Mr. Juſt. L-vinz. And you took that to be the 
meaning of it in reference to the Proclamation ? 

Mr. At. Gen. How far did you live from her? 

Mrs. Burton, Formerly we dwelt pretty near one 
another, when Mrs. Gaunt kept a Tallow-Chand. 
ler's Shop. 

I. C. 7. Jones. Woman, do you verily believe ſhe 
knew your Husband was in the Proclamation ? 

Mr. Juſt. — Did you never ſee the Priſoner at 
the Bar at any time in Holland ? 

Mrs. Burion. No. 

Mr. A. Gen. Nor her Husband ? 

Mrs. Burton. Nor her Husband, 


Mr. Com. Serj, Whoſe Acquaintance was the 
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Mr. At. Gen. I aſk you at this time when your 


Husband went away, and his Houſe was ſearch'd, 


how far did ſhe live from you then? 


Mrs. Burtin. She had but Lodgings, I don't 
know where her Dwelling-houſe was. 

Mr. At. Gen. Where were her Lodgings? 

Mrs. Burton. At the upper end of Old Grave!- 
Lane, and my Daughter in the middle of Grave!- 
Lane, in Worceſter-ſtreet, as far as it may be to 


Newgate, thereabouts. 
Mr. At. Gen. Was it taken norice of all over the 


Street that the Houſe was ſearched, and your Huſ- 


band gone? Was that taken notice of in the Neigh- 


bourhood ? 


Mrs. Burton. Yes, yes. 
Counſel. Between the time your Husband went 


firſt away, and the time ſhe came to take care of 
him, had you no diſcourſe about the reaſon of 
his going away, nor of the Proclamation ? 

Mrs. Burt. No. | | 

J. C. J. Jones. What ſay you Woman to this 
Evidence, ſeveral Witneſſes ſay you were very buſy 


in contriving the Eſcape of Barton; what was the 


reaſon why you would ſend him away? 

Mrs. Gaunt. I did not contrive to ſend him away. 

L. C. J. Jones. The Woman ſays fo, Burton ſays 
ſo, the Daughter ſays the ſame. 

Mrs. Gaunt. Where, Sir ? 

L. C. J. Jones. At Biſbopſgate or Houndſditch. 

Mrs. Gaunt. I deny it. | | 

L. C. J. Jones. And you gave him Money after- 
wards, 

Mrs. Gaunt. Who faw me give it him? 

L. C. J. Jones. He ſwears it. | 

Mrs. Gaunt. He was the more beholden to me. 

L. C J. Jones. Did you, or did you not? 

Captain Richard/on. She ſays ſhe is not come here 
to tell your Lordſhip what ſhe did. 

L. C. J. Jones. Woman, did not you hear that 
Burton's Name was in the Proclamation about Rum- 
bold's Plot? 

Mrs. Gaunt, It is like I might. 

L. C. J. Jones. You might hear it! 

Mrs. Gaunt, Yes. 2 

L. C. J. Jones. And yet you would by all means 
help him to eſcape? 

Mrs. Gaunt. I can ſay nothing againſt it, if they 
ſwear it. 

L. C. J. Jones. Do you know what you are charg'd 
withal? You are accuſed for relieving and com- 
forting Burton, whom you knew to have commit- 
ted Treaſon, | 

Mrs. Gaunt. My Lord, he ſays ſo. 

L. C. J. Jones. And for helping him to eſcape, 
and giving him Money in order to it. 

Mrs. Gauut. He fays fo. | 

L. C. J. Jones. He ſwears ſo; what do you ſay? 

Mrs. Gaunt. Is that ſufficient ? . 

Mr. Juſt, — Ay, and another ſwears it, that is 
ſufficient. 

Mrs. Gauzxt. J have not heard any body elſe ſwear 
IC, 

Mr. Juſt. -— Yes, his Wife. 

Mrs, Gaunt. Not about the Money. 

Mr, Juſt. — You came and ſollicited him to go 
ſeveral times. | 

Mrs. Gaunt. It is very untrue, my Lord. 

IL. C. J. Jones. Did you know his Houſe had 
been ſearch'd to find him? 

Mrs. Gaunt. I did not know it a great while fince, 
I might know. 


[Here Burton's Pardon was produced again. 
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Mr. Juſt. Wishins. It is a Pardon for Burton, now 
he is a good Witneſs, Gentlemen. 

L. C. J. Jones. Have you any more, Woman, to 
ſay for yourſelf ? If you can tell us any other Cauſe 
than that he was guilty of Treaſon, wherein your 
Husband was concern'd. 

Mrs. Gaunt. No, I deny that, that I knew my 
Husband was concern'd in any thing of that kind. 

L. C. J. Jones. Wherefore then would you take 
ſo much care to ſend him away? 

Mrs. Caunt. I don't tell you, my Lord. 

L. C. J. Jones. You don't tell us, but the Wit- 
neſſes have ſworn it. 

Mrs. Gaunt. I muſt leave it to them. 

L. C. F. Jones. Gentlemen of the Jury, this Wo- 
man ſtands indicted for phe un for con- 

g one James Bur- 
ton, a Perſon that had committed High-Treaſon; 
and for endeavouring that he might make his eſ- 
cape, and giving him 5 J. in Money. Gentlemen, 
the Evidence that is given is by Burton, his Wite, 
and his Daughter. Burton ſays, that this Woman 
was very ſollicitous ſeveral times to help to ſend 
him beyond Sea. He does tell you, that when 
there was a Plot againſt the Life of the King, 
wherein Rumbold was concern'd, and one of the 
chief Actors, that he himſelf was preſent at one of 
the Conſultations concerning it, and that afterwards 
he did withdraw himſelf from the Company, as he 
ſays; but he fays, that this Woman's Husband 
being likewiſe concern'd in the Plot, and this Wo- 
man, as he believes, knowing that he was able to 
make ſome Diſcovery concerning her Husband, and 
knowing alſo his danger in reſpect of his own Guilt, 
ſhe endeavours to fend him away firſt to Rochford, 
and fo to go beyond Sea. And afterwards, in an- 
other place in H:und/ditch, and from thence he was 
to be conveyed beyond Sea. It is true, there is no 
direct Proot that there was any particular men- 
tion that Burton was in the . Proclamation for that 
Treaſon ; but the Woman ſays, and Burton him- 
felt ſays, that they do both verily believe, that 
the Priſoner at the Bar did know he was in the 
Proclamation, and therefore there was no par- 


ticular diſcourſe concerning it; and ſhe herſelf 


being examined, ſays, ſhe might hear that his 
Name was in the Proclamation, and ſhe might 
hear that his Houſe was ſearched, and that he 
could not be found ; and yet notwithſtanding all 
this, ſhe endeavours to conceal him. What can 
be the meaning of all this in this Woman, but 
that ſhe was very zealous to maintain the Con- 
ſpiracy, and was a great Aſſiſtant to all Perſons 
that were concern'd in it? She will not tell you 
any other Cauſe wherefore ſhe ſhould be concern- 


ed to convey this Man beyond Sea, and therefore 


in all reaſon you ought to conceive it was for this; 
it was a known Cauſe, made known to all Peo- 
ple by the King's Proclamation. If you believe 
ſhe did know or believe Burton to have been guilty 
of that Treaſon, and that ſhe did help to convey 
him away, as the Witneſſes have proved that ſhe 
did, by giving him Money, and ſolliciting him 
ſeveral times to be gone, then you ought to find her 
guilty. | 


Then the Fury deſiring io as a Queſtion, Burton 
Was called again; but being gone out of Court, was 
Jent for, and Mr. Corniſh was ſet to the Bar. 


Clerk. Henry Corniſh, hold up thy Hand ; you 
of the Jury, look upon the Priſoner, and hearken 


to his Cauſe ; he ſtands indicted by the Name of 
Vol. IV. 


for High-Treaſon. 


1 
Henry Corniſb, late of the Pariſh of St. Michael- 
Baſſſhaw, in the Ward of Ba/:haw, London, Mer- 
chant, c. as before in the Indictment. Upon this 
Indictment he hath been arraign'd, and thereunto 
pleaded Not Guilty, Sc. | 

Mr. Phipps. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, Heury Cos niſb, the 
Priſoner at the Bar, ſtands indicted, for that he 
knowing that the late Duke of Minmenth, William 
Ruſſe! Eſq; the late Lord Grey, and other Traitors, 
had conſpired the Death of the late King, and to 
raiſe Rebellion in this Kingdom, did promiſe to 
aid and aſſiſt them in compaſſing this wicked Ima- 
gination, againſt the Duty of his Allegiance, Sc. 
To this he hath pleaded Not Guilty, Sc. 

Mr. Corniſh. T am innocent of the whole matter, 

Officer. Burton 1s come. 

L. C. J. Jones. Let us make an end of that firſt, 
In the Evidence that you gave againſt Elizabeth 
Gaunt, you ſaid that you did receive Money from 
her, 5 I. or ſome ſuch Sum. 

Mr. Burton. Yes, an't pleaſe your Lordſhip, 

L. C. J. Jones. Did ſhe owe you any Money? 

Mr. Burton. No, my Lord. 

L. C. J. Jones. Upon what account was it you 
receiv*d that Money? 

Mr. Burton. She gave it me. 

L. C. J. Jones. Upon what account was it? To 
aſſiſt you in your Eſcape ? 

Mr. Burton. She knew I was bare of Money, 
and gave it me of her free Will. 

J. C. J. Jones. And it was at that time you 
went away ? 

Mr. Burton, Yes. 

Mr. Juſt. Wilbins. It was to aſſiſt you in your 
Eſcape ? 

Mr. Burton. Yes, I believe ſo. | 

Mr. Com. Serj. Who paid your Boat-hire ? 

Mr. Burton. I paid none, I don't know, the 
Waterman can tell. 

Mr. At. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, Mr. Corniſh, the Pri- 
ſoner at the Bar, ſtands indifted for contriving the 
Death of the late King, and for raiſing Rebellion 
in the Kingdom, and is charged that he did conſent 
to be aſſiſting to that Rebellion that was then de- 
ſigned. Ir is not unknown to you, Gentlemen, for 
there have been ſeveral Trials of that Conſpiracy, 
that there was a great Rebellion deſign'd in Eng- 
land by the late Duke of Monmouth, the Lord Ruſſel, 
and Sir Thomas Armſtrong ; and particularly Gen- 
tlemen, there was a Meeting (which already hath 
appeared in publick,) at Mr. Sheppard's Houſe, 
where the Lord Ruſſel, the late Duke of Mon- 
mouth, Sir Thomas Armſtrong, Mr. Rumſey, and the 
late Lord Grey, met to conſider and adjuſt mat- 
ters. At that Meeting Mr. Corniſb indeed came in 
very late, (for he was invited and knew their Deſign 
then) he came in late, and ſo was not at the whole Diſ- 
courſe; but there was a Declaration framed to be put 
out when they ſhould riſe, and they did acquaint 
Mr. Corniſh with it, and they read it to Mr. Cor- 
iſh, and Mr. Corniſh did like it very well, and pro- 
miſed he would be aſſiſting, as we will prove to 
you, Gentlemen. Another Inſtance of Mr. Corniſb's 
Rebellion, for I need not tell you what part he acted 
when he was Sheriff, and maintain'd that which 
was the Ground-work of the Rebellion, ſetting the 
Commonalty againſt the Government of the City: 
Another Inſtance we will give you is, his Under- 
Sheriff that was employed to divide the City, and 
to raiſe Men within the City, having diſcourſe 
U 2 with 
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with Mr. Corniſh about ſettling that matter, he 
liked it very well, and promis'd he would be aſ- 
ſiſting to him, and you may eaſily preſume Mr. 
Goodenough the Under-Sheriff was very privy to 
all the Acts of Mr. Corniſ at that time. We will 
call our Witneſſes. Mr. Rum/ey, 

Mr. Corniſh. J deſire the Witneſſes may be kept 
apart. _ - 
"Mr. At. Gen. They will prove it upon you 
at two times. 

Mr. Corniſb. You will find me guilty of neither; 
I am as innocent as any Perſon in this Court. 

Mr. . Cen. So was my Lord Ruſſel to his 
Death, Mr. Corniſh : do you remember that? 

Mr. Corniſh. Mr. Attorney General, I ſpeak in 
the Preſence of the great God, I am as innocent as 
any Man in this Courr. 1 

Mr. I.. Gen. Mr. Rumſoy, pray will you give 
my Lord and the Jury an account of the Inſur- 
rection that was to have been in England, in the 
late King's Time, and what concern the Priſoner 
had in that Affair. 

Mr. Rumſoy. My Lord, about the latter end of 
O#Xober, or the beginning of November, my Lord 
S$haſtesbury deſired me to go toMr.Sheppard's Houle, 
where there was a Mecting of thoſe GentJemen 
that I did name before, the Duke of Monmouth, 
my Lord Ruſſe!, my Lord Grey, Sir Thomas Arm- 
ſtrong, and Mr. Firgiſen, and Mr. Sheppard, and 
accordingly I went; I came late there my ſelf, 
for they were juſt going away, when I came 1n. 
I told them my Meſſage, and they told me they 
were diſappointed by Mr. Trenchard. I had not 
been there a quarter of an hour, but we were 
going away, and Mr. Sheppard was call'd for by his 
Man, and he went down Stairs and brought up 
Mr. Corniſh ; and when he came into the Room, 
he told the Gentlemen there met, that Mr. Alder- 
man Corniſh was come; ſo as ſoon as Mr. Alder- 
man Corniſh came into the Room, he made his 
Excuſe to the Gentlemen that he did not come 
ſooner, and that he could not ſtay with them; 
the Reaſon why he could not ſtay with them, he 
told them, was, that they were to meet that Night 
about their Charter, and there was never another 
Alderman in Town but himſelf, and therefore he 
could not ſtay, there was a Neceſſity of an Al- 
derman to be there. And upon that Mr. Fergu- 
fon opened his Boſom, and from under his Stoma- 
cher pull'd out a Paper; they told him, they had 
that Paper read, and deſired to read it to him: 
Mr. Ferguſon read it, and Mr. Sheppard held the 


Candle all the while that it was reading; and . 


after they had read it, they aſked him how he 
liked it, and he did ſay he liked it very well. 
I. C. J. Jones, What were the Contents of that 
Paper? | | 

Mr. Rim/y. The firſt part of it was complain- 
ing of the Miſgovernment of the late King; 
there were two Points in it that I do remember 
very well, that they would declare for : One was 
Liberty of Conſcience ; and t'other was, That all 
thoſe that would aſſiſt in that Inſurrection, that 
had any Lands of the Church, or the King's, in 
the late War, ſhould have them reſtored to them. 
I. CJ. Jones. Was there any thing in that Paper 
that did engage any body to an Inſurrection? 
Mr. Rym/ey. I did not hear all the Paper, nor 
did I take great notice of it; but thoſe two 
Points were in it, to engage them that would aſſiſt. 
Mr. At. Gen. What was the Effect of the 
Paper ? 

3 


Mr. Rum/ey. It was to be a Declaration upon 
the Riſing; when the Riſing was to have been 
this was to have been diſperſed abroad. : 

Mr. At. Gen. Mr. Rumſey, was there a Riſing 
intended at that time? 

Mr. Rumſey. Yes, and they met there for that 
Purpoſe ; and Mr. Trenchard was the Man to 
manage the Buſinets about Taton, and he diſap- 
pointed them. 

Mr. . Gen, What was your Meſſage from my 
Lord Shafteſbury to them? 

Mr. Rumſey. It was to know what iſſiſe they 
had come to about the Riſing, and to preſs them 
to 1t, for ſuch a matter as that was not to be lon 
kept afoot ; either let them come to a Reſolution 
to riſe, or let it fall for good and all. 

Mr. At. Gen. After Mr, Corniſh had expreſſed 
his liking of this Buſineſs and Declaration, hat 
follow'd ? | | 

Mr, Rumſey, He did ſay, he liked it very well; 
and that poor Intereſt he had, he would Join 
with it. 

Mr. At. Cen. Speak that again. 

Mr. Rumſzy, Mr. Corniſh did ſay, he did like 
8 i and with the ſmall Intereſt he 

ad, he would appear to back i W 
_— PP t, or Words to 

Mr. Corniſh. My Lord, ſince he takes the Free- 
dom to charge me with theſe things, I never was 
at a Conſult in my Days. 


Mr. Juſt. Levinz, You were not then at Mr. Shep- 
pard's that Night? 


Mr. At. Gen. Will you den re at M 
Sheppard*s that Night? en 


Mr. Cerniſb. 1 do declare, I never was at Mr. 
Sheppara's in any Conſult in my Life, as he de- 


clares; but I have had great dealings with Mr. 


Sheppard. 


L. C. J. Jones. You ſhall be allowed your Li. 
berty; pray, Sir, be not tranſported with Paſſion, 
I doubt, before this time, notwithſtanding the 
Confidence you ſeem to have, there are few be- 
lieve you to be as innocent as any Perſon preſent. 
Fer At. Cen. You will hear more from his 

racle. 


Mr. Juſt. Levinz. Were you th h 
* was there? 7 ere when my Lord 


r. Corniſh, I was not there when 

Ruſſel was there, as I remember. vo 540 
- L. CJ. Jones. 2 you preſent, hear, hear 

Ir : were you p E 
aa * u pretent at Sheppard's when Ferguſon 

Mr. Corniſh, My Lord, I have been at Sbep— 
pard”s ſeveral times, but I never liked the Man 
for his Morals, and therefore never liked to be in 
his Company. 


L. C. J. Jones. He pull'd l 
* 7 pulr'd the Paper out of his 
Mr. Corniſh, It is as great an Untruth as ever 


was told in the World ; but L 
takes this Freedom to ch ELON — 


arge me, I d 
know whether he ſtands here = 3 
dence? 


L. C. J. Jones. What is 
Mr. Cor niſb. 
ſon. 


I. C. J. Jones. That it ſ 05 : 
to be a Wink, it {elf does not diſable him 


5 . Corniſh, Before he hath his Pardon, my 


L. C. J. Jones, J don't k ; 
his Padded not, now whether he hath 


your Exception ? 
He ſtands charged guilty of Trea- 
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Mr. At. Gen. There is no Indictment at all 
upon him ; 

Mr. Juſt. Levin. If he were convicted, or out- 
lawed of Treaſon, it were ſomething ; an innocent 


Man may be charged. 
Mr. Rumſey. My Lord, Mr, Corniſh and I have 


been very well acquainted theſe fourteen Years 


or thereabouts, and have had great concerns to- 
gether 3 for during the time that I managed the 
King's Cuſtoms at Briſtol, {ix Years I was there 
Collector, he did return between three and four 
hundred thouſand Pound for me; he is a ve 

honeſt Gentleman, and I appeal to himſelf, 
whether I take delight to appear here to accuſe him. 

Mr. Corzi/h. But Colonel, what is the reaſon 
that you have not acculed me all this while? 

Mr. Rumſey. Mr. Corniſh, J hope that is not an 
Objection, I think I ſufter for it and not you; it 
was Compaſſion, and the ſame Compaſſion makes 
you deny it to fave others; if you would deal 
openly, I make no doubr, but you might partake 
of the King's Favour yet, as well as I have done. 

Mr. Corniſh. ] do thankfully accept of his Maje- 
ſty's Favour at all times, but J thank God I am in- 
nocent in this matter, and do not ſtand in need of it. 

Mr. Rumſey, And you ſay I accuſe you falſely; 
then Mr. Corniſh, you don't ſtand there, nor J here. 

Mr. At, Gen, Pray, will you aſk him any 
Queſtions ? 

I. C. J. Jones, But pray don't enter into a 
long Harangue, 

Mr. Corniſh. My Lord, I do humbly conceive, 
that he does not ſtand here as an Evidence. 

L. C J. Jones. You have the Judgment of the 
Court tor that. 

Mr. Corniſh. Before he is pardon*d ? 

L. C. F. Janss. I don't talk of a Pardon; what 
Record have you againſt him? 

Mr. At. Gen. You were preſent and heard that 
reſolv'd before in my Lord RufſzPs Cafe. 

Mr. Corniſb. My Lord, Mr. Rumſey did upon 
his Evidence give in, and he was obliged by his 
Oath to ſpeak the whole Truth—— 

I. C. J. Jones. Now you are making your Speech, 

it is not your proper time; you ſhall urge any 
thing againſt Mr. Kunmſe)'s Evidence, or the Cre- 
dibility of it when it is your time. 

Mr. Cornih. My Lord, ] do here deſign it. 

Mr. At. Gen. Mr. Rumſey, pray recollect; had 
you never any Diſcourſe with him at other times? 

Mr. Rumſey. We have had a long Acquain- 
tance, fourteen Years; but in my Life, I never 
heard him ſpeak any thing before or ſince that, 
to my knowledge. 

Mr. At. Gen. Mr. Corniſh, will you aſk him any 
more Queſtions ? 

Mr. Corniſb. ] deſire to know—.— 

Mr. Rumſey. What would you know? 

Mr. Corniſb. Whether did you and I diſcourſe 
of theſe matters at any other time? 

Mr. Rumſey. No. 

Mr. Juſt. L-vinz, You muſt not ſtand to dia- 
logue between one another, but ſpeak as we may 
hear you, | 

I. C. J. Jones. You ſhall argue if you will, 
hen you come to make your Defence in the proper 
time, the Improbability of any thing that he hath 
ſad, or the Impoſſibility, or Repugnancy to any 
Truth, or any Evidence that you can give to the 
contrary ; but I ſay, this is not your time. 

Mr. Corniſb. I never was at any Conſult in myLife. 

Mr. At. Gen. That is a Name he gives it; was 
you never at a Meeting about a Riſing ? 


for High-Treaſon, 
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Mr. Goodenough ſworn. 

Mr. At. Gen. Mr. Goodenougb, are you acquainted 
with Mr. Corniſh ? 

Mr. Goodenough. Yes, Sir. 

Mr. Corniſh. My Lord, I humbly conceive he 
is not a Witneſs, he ſtands indicted upon an Out- 
lawry ; I can produce it. | 

Mr. At. Gen. We do admit it. 

L. C. J. Janes. They admit your Exception, 
and will anſwer it by producing a Pardon. 

Mr. Corniſh, I need not ſay any thing againſt 
him, he is known well enough, 

Mr. Juſt. 7/ithizs. He was your Under-Sheriff, 
Mr. Cerniſb. 

Mr. Crniſb. Much againſt my Will; I oppos'd 
him to the utmoſt; and this is nothing but Ma- 
lice againſt me. 

Mr. Goodenough's Pardon read.] | 

Mr. Corniſh, I do humbly conceive this can't be 
done, but by a Writ of Error, or an Act of Par- 
lament. 

L. C. J. Jones. Can't the King pardon an Outlawry? 

Mr. Juſt. Vitbins. That is no piece of Law, I 
am ſure of it. 

Mr. At, Gen. Goodenough, pray what do you 
know of a Riſing intended againſt the late King? 

Mr. Goodenough. All that I have to give an 
account of, is a Diſcourſe 

Mr. At. Gen. Anſwer what I aſk you; what 
do you know of a Riſing by others? 

Mr. Goodenougb. I know nothing of that Buſineſs 
of my Lord Nuſſel's; but there was a Deſign to 
riſe, Sir, in London; we deſign'd to divide it 
into twenty parts, and out of each part to raiſe 
five hundred Men, if it might be done to make 
an Inſurrection. 

L. C. J. Jones. What were theſe Men to do when 
they were raiſed? 

Mr. Goodenough. They were to take the Tower, 
and drive the Guards out of Town. 

Mr. At. Gen. Pray, acquaint my Lord and the 
Jury what Diſcourſe you had with Mr. Carniſb. 

Mr. Goodenough. Before this was agreed on by 
us, I chanced to be at Alderman Corniſb's; Sir, 
faid I, now the Law won't defend us, tho* we 
be never ſo innocent; but ſome other way is to 
be thought on, Upon this, ſaid he, I wonder the 
City is ſo unready, and the Country ſo ready. 
I ſaid to him again, Sir, there is ſomerhin hought 
of to be done here; but, ſays I, in the Fi place, 
the Tower ought to be ſeized, where the Maga- 
Zine is: upon this he made a little Pauſe, and faid, 
I will do what I can, or what good I can, To this 
purpoſe he anſwered me; and about ſome time af- 
ter, he met me upon the Exchange, and aſked me 
how Affairs went? which I underſtood to be re- 
lating to what we diſcours'd ; this is all that I can 
ſay. I never met after this, but only upon the 
Exchange, he aſk'd how matters went. 

Mr. At. Gen. Was there any Diſcourſe about 
ſeizing the Guards? 

Mr. Goodenough, I have told you the whole Dif- 
courſe. 

Mr. At. Gen. Pray, repeat it. 

Mr. Goodenough, I told him, ſays I, Sir, now 
it is plain, the Law will not defend us, tho' we 
are never ſo innocent, or to this purpoſe. 

Mr. Sol. Gen. Upon what occaſion was that 
Diſcourſe ? 

Mr. Goodenougb. Every thing going againſt us, 

Mr. Sol. Gen. How? 

Mr. Goodenough. This was in Eaſter Term, as 
near as I can remember, 83. | 

Mr, 
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Mr. At. Gen. Ay 83. 
Mr. Goodenough. Therefore, ſays I, ſomething 


elſe is to be thought on, ſome Courſe elſe is to be 


taken: to this purpoſe he anſwer'd me, I wonder 


the City is ſo unready, and the Country ſo ready. 


L. C. Baron. What Country? 

Mr. Goodenough. He had been in the Country, 
as I underſtood before, that I don't know. 

Mr. Crniſb. What time was this, Sir? 

Mr. Goodenough. In Eaſter Term, or thereabouts, 
83. I told him then. Sir, there is ſomething 
thought of to be done here in Landon, to this 
purpoſe ; but ſays I, in the firſt place, the Tower 
is to be ſeized, where the Magazine is; fo he an- 
ſwered me, after ſome Pauſe (he pauſed upon it) 
ſays he, I will do what good I can, or what I can, 
to this purpole. | | 

Mr. $-/. Gen. Did he ſeem to diſlike ſeizing the 
Totoer at all? 

Mr. Goodeniugh. Not at all, Sir, it did not ap- 
pcar ſo to me. | 

Mr. Sl. Gen. What Diſcourſcs had you any 
other time ? 

Mr. Goodenongh, I never had any Diſcourſe of 


this matter, or any thing relating to it at any 
other time, but only when I came upon the Ex- 


change, how things went, | 

Mr. Hol. Gen. And did you give him an account? 

Mr. Goodenough. I ſaid, well. I gave him a 
general Anſwer, for that was not a place to talk in, 
and that J apprehended of this Diſcourſe. 

Mr. Scl. Gen. Had you any other matters? 

Mr. Goodenougb. J had ſome other matters of ma- 
naging the Riot, that was brought againſt him, and 
ſeveral others, and my ſelf alſo. 


L. C. J. Jones. Will you aſk him any Queſtions, 


Mr. Corniſh? 


Mr. Corniſb. Whether his Pardon be allowed? 

L. C. F. Jones. We heard it read. | 

Mr. Corn. This being a Court inferiour to the 
King's Bench- 

L. C. J. Jones. Here is a Pardon under the Great 
Seal, Sir, and here is a Pardon of that Offence 
which you charge him with, and which you take 
to be a ſufficient Exception againſt his being a Wit- 
neſs, we are ſatisfied it is ſufficient. 


Mr. Corniſh. Pray, my Lord, is not this Pardon 


ſpecial? 


L. C. J. Jones. What do you mean by that? 

Mr. Corniſh. Becauſe, my Lord, he hath been 
in an Act of Treaſon ſince; therefore, my Lord, 
if he be not pardoned of that 

L. C. J. Jones. No, no, he is not indicted for 
it; we can't try him now for any Treaſon of that 
nature. | | 

Mr. Corni/h. I humbly conceive he hath not had 
a Pardon for his laſt Treaſon. 

L. C. J. Jones. I muſt tell you, if he be guilty 
of Treaſon, till he is tried and convicted, it doth 


not take off his Teſtimony. 


Mr. Corniſh. Pray, Mr. Grcodenoueh, remember 
all your Tricks, whether or no, was there any 
body preſent when this Diſcourſe paſt between you 
and I? 

Mr. Gr:odenough, No body but you and I. 

Mr. Corniſh. You were not ſo converſant in my 
Houſe, I know. | 

Mr. Gzodenough. Sir, I came to you about the 
Buſineſs of the Riot. 

Mr. Corniſh. How many times might you be at 
my Houſe ? Not three times, I believe. 

L. C. J. ones. You aſk a Queſtion, and anſwer 
it your ſelt. 


"nels. 


Mr. Corniſh. My Lord, I deſire to know, where 
it was theſe Words were ſpoke. 

Mr. Gocdenougb. Sir, in your lower Room. 

Mr. Corniſh. In my own Houle ? 

Mr. G:odezough. Yes, Sir. 

Mr. Corniſb. And no Company there? 

Mr. Gy9denough. And no Company. 

Mr. Corniſb. That is very ſtrange, and that af- 
terwards you ſhould meet me, and diſcourſe this 
matter again. 

Mr. Goodenough. No, Sir, all I ſay, is this, you 
met me upon the Exchange, and aſked me how 
things went. | | 7 os 

Mr. Corniſh. That might be in reference to the 
Suit you were managing for the Rioters; I know 
of nothing ele. 

Mr. Juſt. MWithins. And I tell you, Mr. Cornifh, 
that was a Branch of the Plot ; take that from me. 

Mr. Ceriniſp. My Lord, he was Attorney in that 
Cauſe, and I might aſk, how matters went in refe- 
rence to that Trial; but I take God to witneſs, no- 


thing ele, as I remember. 


L. C. J. Jones. But here you ſay, it was a ſtrange 
thing that Mr. Geodenovgh and you ſhould be in a 
Room alone, when you acknowledge him to have 
been the Attorney in a Cauſe of mighty Conſequence 
among you. 

Mr. Corniſh. He was concern'd for all, and I 
ſtedfaſtly believe he was never with me twice about 
that Suit; but he hath been at Sir Thomas Player's; 
there he often went about that Affair; and I do not 
believe that ever he came to me about that Buſi- 


L. C. J. Jones. Is that all you have to ſay to 
him, Sir? | 

Mr. 47. Gen. Will you aſk him any more Que- 
ſtions? if not, go on, we have done. 

Mr. Cerniſh. My Lord, Colonel Rumſey is a 
Perſon that hath acquainted the Court, that there 
was a long acquaintance between him and me. I 
have fervcd his Majeſty in my Place, and do it to 
this day. My Lord, it is a very improbable thing, 
that I ſhould meet him at Mr. Sherpard's, where 1 
ſaw ſuch wicked horrible Doings; and that he 
ſhould never afterwards ſpeak to me about that 
affair. He came to my Houſe, I remember, about 
the return of ſome Monies for his own private Uſe; 
for he was then out of his Majeſty's Employment. 
He does declare here, he never ſaid a Word to 
me, never ſpake to me any thing of it but there. 
My Lord, it is a very ſtrange thing, that there 
ſhould be ſuch a Contrivance to ruin the King and 
Kingdom, and that I ſhould be one in this Buſi- 
neſs, this Villany, and not be conſulted how to 
carry it on; it is very ſtrange, they ſhould ſee me, 
and never ſay a Word of it afterwards to me. My 
Lord, I hope, and you Gentlemen of the Jury, 
that you will conſider the Improbability of it; it 
is as Improbable as any thing in the World. I hope 
it doth appear to your Lordſhip and this Bench, 
that there 1s no probability in it; he owns we had 
a great deal of Freedom; he owns we were ac- 
quainted for fourteen Years together, and that I 
ſhould be at ſuch a wicked villainous place once, 
and ſce him fo often afterwards, and never ſpeak of 
it, and never fay any thing of it, the Great God of 
Heaven and Earth, before whom I ſtand, knows 
that I know nothing of all that he hath ſworn a- 
gainſt me: He mutt ſwear theſe things to fave his 
own Life; if he will take away my Life, he will 
take away many others, without queſtion, if he 
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is my Witneſs, I never heard any thing of a Contri- 
vance or Plot, till my Lord Res Trial: Theſe 
are very ſtrange things, if ſo be ſo good a Govern- 
ment as we have, ſhall not protect ſuch innocent 


Men; truly, my Lord, I am as innocent as any 


Man in this Court, if I were to appear before the 
Great God in Judgment this Moment. 

L. C. J. Jones. Look you, Mr. Corniſh, I would 
with all my heart allow you all the Liberty ima- 
ginable, to ſpeak pertinently to your Defence, but 
to oppoſe Confidence, and very great Aſſurance, 
upon your being in the Preſence of Almighty God, 
againſt expreſs Teſtimony, is the weakeſt Defence 
that can be; if you have any Witneſſes, if you have 
any thing to urge againſt the Teſtimony of any of 
theſe Perſons, befides the Improbabiliry of it, 
which you have often mentioned over and over 
again, you ſhall be heard with all Patience : if 


you have Witneſſes that you will call, we will hear 


them likewiſe. 

Mr. Corniſh, My Lord, I think his Treaſon be- 
ing confeſſed, and not being pardoned 

Mr. Juſt. Withins. Is that all you will ſay, 
Mr. Corniſh ? | 

Mr. Corniſh. I hope you will bear a little with 
me, I am highly concerned. 

L. C. J. Jones. You are fo. 

Mr. Corniſh. J have had no help, and it is well 


known, I am not ſkilful in the Law. I don't un- 


derſtand what to ſay, nor how to plead my Cauſe, 
having no help, nor no aſſiſtance allowed me. My 
Lord, it is a moſt improbable thing that I ſhould 
be at this place, where this horrible Wickedneſs 
was, and that it ſhould lie all this time never men- 
tion'd: I have been, my Lord, ſeveral times in Pri- 
ſon this Year, and I think my Vertue will be ſo 
much the greater, to be again and again purged, 
as I have been; that which hath pleaſed me very 
much, hath been my Innocency : Would any Man 
in my Circumſtances have ſtaid and continued in 
this Nation, if he hid not known himſelt perfectly 
innocent? Ochers have gone away, and I could as 
freely have gone, after I have been taken up four 
times. 

L. C. J. Jones. I doubt there are a great many are 
not gone, Mr. Rumſe; hath told you plainly, it was 
Compaſſion to you, though Injury to himſelf, that 
he did not accule you ſooner. 

Mr. Juſt. L-vinz. Here is Gaunt ſtaid here till 
within this Week or Fortnight, and never ſtirr'd. 

Mr. Jult. J/ithins. Mr. Corniſh, my Lord hath 
put you in the right Way for your Defence, if you 
can invalidate the Teſtimony, or call any Wit- 
neſts, do it; but to talk at this rate, you may do 
it this Month (for ought I know) and *twill ſignify 
no more than it hath done already. 

Mr. Corniſh. The Improbability is ſo manifeſt. 

IL. C. J. Jones. Is it enough to ſay, Improbabili- 
ty, Improbability, Improbability ? Is that enough? 
Have you ſaid any more? 

Mr. Cornifb, My Lord, I have ſaid this, that 
this Gentleman that ſhould be fo converſant in the 
Town, I in his Company, and he in mine; is it 
not improbable ? 

Mr. Juſt. Levinz. Look you, Mr. Corniſh, I will 
tell you what the Method is, to give Evidence firſt, 
and then apply it in ſumming up the Evidence ; if 
you were ſumming 1t up, the Court hath all the 
rcalon in the World to hear you; if you have E- 
vidence, the Way is to give your Evidence, and 
apply it if you can. | 

Mr. Juſt. Mitbins. Have you any Witneſſes? 


for High-Treaſon. 
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Mr. Corniſh. Againſt Mr. Rumſcy? 

Mr. Juſt. Witbius. Againft any body, Mr. Rum- 
ey if you will. 

Mr. Corniſh. My Lord, I humbly conceive that 
this Witneſs, Mr. Rumſe;, ought not to ſtand; if 
your Lordſhip fatisfies me, I ſhall be very much 
obliged to your Lordſhip : He declared upon his 
Oath, when he ſwore againſt my Lord Rue, that 
he had nothing elſe to ſwear againtt any Man, 

Mr. Juſt. Witbins. How does it appear? 

Mr. Corniſb. I will produce it, if your Lordſhip 
pleaſe to give me time. 

Mr. Juſt. Witbins. But afterwards he diſcover'd a 
great deal more. 

L. C. J. Jones. Look you, Sir, if you have any 
Exception againſt Mr, Rym/ey*s Teſtimony, we will 
hear you, propound a kgal Exception. 

Mr. Corniſh, My Lord, I humbly conceive, he 
not producing his Pardon, his Evidence 1s not good. 

L. C J. Jones. You have had the Opinion of the 
Court. 

Mr. Corniſb. If * Lordſhip over- rule me. 

L. C. J. Jones. We mult over- rule you. 

Mr. Corniſb. If that will not be granted me. 

L. C. J. Jones. Then you have no more to ſay? 

Mr. Corniſh, But for my Innocency, for that (1 
know) I have enough to ſay. 

L. C. J. Jones. That is in your own Breaſt, the 
Jury can't tee that; will you call any Witneſſes? 

Mr. Coraifh. I have ſome Witneſſes to call here, 
as to Mr. Goodenough, my Lord. 

L. C. J. Jones. What is your Exception againſt 
Mr. Goodenougb? 

Mr. Corniſb. My Lord, it was my moſt great 
Unhappineſs and Misfortune, that this Goodenough 
was admitted into the Office of Under-Sheriff; and 
my Lord, that I might fully convince your Lord- 
ſhip and this Court, all that I deſire is, ſome few 
Men may be calPd ; beſides, I think there are a 
thouſand, I may ſay, that will bear me witneſs, I 
did oppole him. 

I. C. J. Jones. But pray, Mr. Corniſh, is that an 
Exception that he does not ſwear true, becauſe you 
would not let him be your Under-Sheriff? 

Mr. Corniſb. It looks like Malice. 

L. C. J. Jones. You did admit him to be Under- 


Sheriff, all the World knows that. 


Mr. Corniſh. But ] can ſet forth that I did oppoſe 
him, and the Reaſons why I did oppoſe him. 

I. C. J. Jones. You may, if you will, give Evi- 
dence, what an Inſtrument he was to you, and how 
he ſeryed you in your Office, when you were Sheriff: 
is this to the purpoſe? 

Mr. Corniſh, Yes. 

L. C. J. Jones. It is not at all to the purpoſe. 

Mr. Corniſh, My Lord, I was impoſed upon by 
my Partner. | 

L. C. J. Jones. You could not be impoſed upon, 
you had equal Power with your Partner. 

Mr. Corniſb. If your Lordſhip pleaſes to conſider 
tae Temper of that Man. 

L. C. J. Jones. What Man? 

Mr. Corniſb. Bethel, I mean, what an obſtinate 
Man he was. My Lord, I hope I can purge my 
ſelf greatly in theſe matters. 

L. C. J. Jones. If you will, tell to what you will 
call them. 

Mr. Corniſh. The great Averſion that I had. 

Mr. At. Cen. We will admit that he did oppoſe 
him, becauie he would have had more Woney. 

. Mr. Juſt. Vitbins. You have heard the Opinion of 
the Court, 
Mr. 
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Mr. Juſt It is not material whether he came 
in with or without your Conſent. 

Mr. Corniſh. Mr. Gosfright, will you be pleas'd 
to declare ro my Lord, how I was impos'd upon. 
by ſuffering Goodenough to be Under-Sheriff? 

Mr. Gosfright. My Lord, after that Bethe! and 
Corniſh were choſen Sheriffs, they had ſome Meet- 
ings together concerning an Under-Sheriff; Mr. Be- 
the! he named Goodenough, Mr. Corniſh he named 
another ; they could not agree, the Difference did 
ariſe in three of four, or more Days Debate, as I 
remember, and Mr. Corniſh did tell Sheriff Bethel, 
he was reſolved if Goodenough were Under-Sheriff 


he would fine, and not hold, and told him the rea- 


ſon why : He ſaid he was a Man that he would not 
truſt a Hair of his Head with, and he had no Know- 
ledge he believ'd of the Buſineſs ; but withal, he 
told him, he was a Man obnoxious to the Govern- 
ment, and he was an ill Man, and had done ill 
things, and he would not truſt his Eſtate and his 
Reputation in the hands of ſuch an Under-Sheriff. 
Bethel he inſiſted upon it, and he was reſolved he 
would have Goodenough, and Corni/f's Man ſhould 
not be. | 

J. C. J. Jones. Who was Cornifh's Man? 

Mr. Gosjright. I know the Man, but forget his 
Name. Millman. 

L. C. J. Jones. Can you tell what Goodenough was 
to give for the Under-Sheriftwick ? 

Mr. Gosfright. No, indeed. 

L. C. J. Jones. Was there no Diſcourſe ? 

Mr. Gosfright. Not in my hearing. 


L. C. J. Jones. Was Goode nougb Under-Sherift to 


Corniſb at laſt? 

Mr. Gosfright. Yes, Sir. 

L. C. J. Jones. How did they agree? 

Mr. Gosfright. 1 believe the Animoſities were ſo 
great, that they were never reconciled ; tor Corniſh 
had fo beſpatter*d Goodenough, that he was fo ill a 
Man, that Goodenough, I believe, could never digeſt 
it well. 

L. C. J. Jones. Did you hear any angry Words, 
after he was admitted to be Under-Shcritt? 

Mr. Gosfright, Truly, I never was at Alderman 
Corni/ſh's while he was Sheriff: But I heard that Cha- 
racter of him. 

L. C. 7. Jones. And that was the Reaſon you did 
not go to Mr. Corniſh ? 

Mr. Gosfright. No, I believe Goadenougb never 
came there, but I was at neither of their Houſes. 

Mr. Juſt. Levinz. Pray, how many Juries did 
you help him in? 

Mr. Go5/right. Truly I was fo little acquainted, I 
could not help him. a 

Mr. Juſt. Levinx. I hear other People ſay the con- 
trary. | 
Mr. Gosfright. I was but newly come into England, 
and could know no Man, 

Mr. Corniſh. Alderman Love. 

L. C. J. Jones. To what purpoſe do you call him, 


Sir? To the ſame? 
Mr. Corniſh, It is evidently to declare how much 


I was impoſed upon. 

L. C. J. Jones. Pſha! I will tell the Jury, I will 
do this tor you, upon this Man's Teſtimony, that 
you were unwilling that Goodenough ſhould be Under- 


Sheriff. 


Mr. Corniſh. My Lord, there is a great deal more 
in it. 

L. C. J. Jones. What is there more? he never 
heard an angry Word between you, during the time, 
he ſays, afterwards you admitted him to be Under- 
Sheriff? 3 | 


Mr. Corniſh. Mr. Love, will you pleaſe to declare 
to the Court, what averſion I had to Mr. Goodenough 
being the Under-Sherift. 

Mr. Love. My Lord, I did receive a Sub-pcena 
laſt Night, and I wonder'd at it, I confeſs; ever 
ſince I was ſo happy to get out of publick Employ- 
ment, having apply'd my ſelf to my private Affairs, 
I never came to Guild-Hall. But all I can ſay, is 
this, that when it was publickly talk'd upon the Ex- 
change, meeting Mr. Corniſo upon the Exchange, 1 
did hear him inclined to have another Man (one ] 
don't know,) to be his Under-Sheriff, and that he 
did not like Mr. Goodenough, but was inclin'd to 
another Man: but it is ſo long ago, I believe I 
might perſuade him, having been Sheriff above 


twenty years ago, to Mr. Haſtings, an honeſt Man; 


I got my Quiet eſt, without trouble: But I muſt 
ſay this * the Gentleman, I did hear him complain, 
that he was impoſed upon to take this Man. 

EL 7 Jones. How long was this after the time? 

Mr. Love. It was before they had pitched upon a 
Man, and he was much inclined to one Mr. M:/- 
baurne or Millman, or ſome ſuch name, that is all 
I can ſay. | 

L. C. J. Jones. Do you think we fit here to hear 
Impertinencies? God forbid, Sir, I ſhould hinder 
you from giving any Evidence; but this is not at 
all material. 

Mr. Corniſh. If your Lordſhip pleaſe to let Mr. 
Jekyl come, he will tell you what this Man did de- 
clare, why I was againſt him. 


L. C. J. Jones. It you had not entertain'd Mr. 


Goodenough, then there might be ſomething of Ma- 


lice in it, but you did receive him. 

Mr. Corai/h. I had private Covenants with Be- 
thel, betore I would let him come into the Office. 
Mr. 7ekyi, pray will you declare to my Lord, and 
the Jury, what averſion I had againit Mr. Good- 
enovehs being Under-Sheriff? 755 

Mr. Jecyl. Truly, my Lord, Alderman Corniſh 
and I, living near together, I had occaſion to go 
to him, ſeveral times, about Bills of Exchange; 
and he told me, when he was Sheriff, how he was 
troubled with Bethel, becauſe he would put Good- 
enough upon him, for I don't intend to have him, 
ſays he, for I know he is obnoxious to the King and 
Government, and deſired me to ſpeak to Mr. Bethel 
about it, but I had no acquaintance with him till 
he was Sheriff: And ſome came to me, to deſire me 
to ſpeak to Alderman Corniſb to receive Goodenough. 
Truly, ſays I, I find him ſo averſe againſt him, 
that it ĩs not for me to perſuade him, to take a Ser- 
vant he muſt put ſuch truſt and confidence in; for I 
ſaw Alderman Corniſh was ſo averſe to it, that I 
would not do it, 

Mr. Sol. Gen. Pray do you think, in your Con- 
ſcience, he was more obnoxious to the Government 
than his Partner, Sheriff Bethel, was? 

Mr. ety. I muſt confeſs, I have heard much of 
Sheriff Bethel, but I never heard that Corniſh was 
any diſaffected Man to the Government. 

Mr. Sol. Cen. But which was the moſt diſaffected 
Man to the Government, Bethel, or Goodenough ? 

Mr. Jekyl. Truly, as T remember, he ſaid, he 
would not have him, becauſe he was obnoxious to 
the King and Government. 

Mr. Juſt. Withins. This Gentleman was in a Limb 
of the Plot himſelf, as great a Rioter, and as hot 
as any of them, this Evidence that they call: I re- 
member you, Mr. Zety!, PII aſſure you. 

Mr. Corniſh. If Sir William Turner be upon the 
Bench, I deſire him to ſpeak. | 

L. 
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L. C J. Jones, We will hear Sir William Turner any 
thing. | 

Mr. Corniſh. I deſire he would declare how I was 

d. 
he William Turner. ] don't remember that ever I 
ſaw Mr. Goodenough's Face before this time, fo I 
have nothing at all to ſay againſt him, nor can I ſay 
any thing, but what Mr. Corniſb told me; and that 
was, he once came to my Houſe ſome time after he 
was Choſen Sheriff, and told me, that Mr. Bethel 
preſſed very much for taking Goodenough to be his 
Under-Sheriff; that he had no mind to accept him, 
and he would propoſe another, and it cauſed a great 
Difference, but it was at laſt compoſed, but how, I 


can't tell. 

L. C. J. Jones. Now, Mr. Corniſh, by my con- 
ſent, if you will, call all the Aldermen upon the 
Bench; whether they will, or will not, ſay the ſame 
thing, for my part, I will agree, that they have gi- 


ven Evidence (if they will be contented themſelves) 


to the ſame purpoſe. 


Mr. Corniſh. My Lord, I ſhall not give your 
Lordſhip unneceſſary trouble, but I think it is con- 
venient to call ſome Witneſſes, to prove the Manner 
of my Life and Converſation. 

4 C. J. Jones. Your Life hath not been in the 
rk. 

Mr. Corniſh. The Dean of Canterbury, Dr. Til- 

lotſon, (who did not appear.) 

L. C. J. Jones. Will any Man atteſt your Loy- 
alty in London? 

Mr. Corniſh. The Dean of Norwich, Dr. Sharp, 
Is the Dean of N:rwich here? 

Officer. No, Sir. 

Mr. Corniſh. My Lord, here is Mr. Lane, I de- 
fire he may be aſked what he knows. 

Mr. Lane. Upon the Trial of my Lord Ruſ- 
fel, according as Mr. Corniſh deſires I may be heard, 
it is with reſpect to Colonel Rumſey's Evidence 
Colonel Rumſey ſays, in my Lord Rufſes Trial, 
he did not hear the Declaration read, becauſe 
it was read before he came there. 

Mr. North. Were you preſent at my Lord Ru 
ſePs Trial? 

Mr. Lane. No, Sir. 

Mr. Juſt. Levinz, Sir, that ſignifies nothing. 

Mr. Corniſh. That is a very material thing, my 
Lord, > 

I. C. J. Jones. What is? it is no proof at all. 

Mr. Corniſh. Not the printed Trial? 

L. C. J. Jones. No. 

Mr, Corniſh. It is by Authority. 

L. C. J. Jones. Any body that was preſent may 
ſwear it. | 

Mr. Corniſh. My Lord, I defire I may have 
the Miniſter of the Pariſh, Dr. Calamy, for my 
conſtancy at my Pariſh-Church, and receiving the 
Sacrament, according to the Rites of the Church 
of England, that I am, to all appearance, a Per- 
ſon that does as well affect the Government as any 


Man, 


L. C. J. Jones, I doubt you are all Appearance. 
Dr. Calamy. My Knowledge of Mr. Corniſh hath 
been ſince I came to be Miniſter of the Pariſh, 
which is about two Years, a little above two Years ; 
whenever he was in Town he did uſe to come to 


Church as conſtantly as any one, and come with 


his Family to Prayers, and did come to the Sa- 
crament, - and he did not only come at Eaſter, 
to ſave himſelf from a Preſentment, but at our 
monthly Communion ; and ſince I have been Mi- 


niſter of the place, I have often converſed with 
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him: All that I can ſay, is, that I never heard him 
ſay a diſreſpectful Word of the Government. 

L. C. J. Jones. J hope he took you to be a Man 
of another Kidney. i 

Dr. Calamy. I marked his words, becauſe of the 
Character I had heard of him. 

Mr. At. Gen. Pray, what was the Character 
he had before thoſe two Years? 

Dr. Calamy. That was, what was publick. 

Mr. Corniſh. Joleph Reeve E/; 

Mr. Reeve. My Lord, I received a Subpœuna, 
from the Priſoner at the Bar, yeſterday. I have 
been acquainted with him about fourteen or fif- 
teen years, and had a conſiderable trade with him, 
and ſometimes we had ſome Converſation, and 
drank a Glaſs of Wine together ; I thought he was 
always very Loyal, and drank the late King's 
Health, and this King's Health, and all the Roys 
al Family. I have no more to ſay. 

Mr. Corniſh. Mr. John Cook. 

L. CJ. Jones. What do you examine this Wit- 
neſs to? a 

Mr. Cook. My Lord, I have dealt with him fot 
theſe twenty Years laſt paſt, I always found him 
a very honeſt Man, and a juſt Man, and very 
upright in his dealing, I always reckon'd him a 
very honeſt juſt Man: I have dealt wich him for 
great Sums, and always knew him very jult and 
upright. 

L. C. J. Jones. Your Obſervation of him, as to 
the Government. 

Mr. Cook. I never knew any thing to the con- 
trary, but that he was always very Loyal. 

Mr. Corniſb. Mr. * — Knap. 

L. C. J. Jones. Mr. Corniſh, it is not impoſſi- 
ble for you to produce Men enough, that ſhall 
ſay, they know nothing againſt you, concerning 
the Government, and that you have been a Loy- 
al Man, ſure thoſe you chuſe, will ſay ſo, you 
have choſen them; and, perhaps, if it were the Bu- 
ſineſs of the King's Counſel, they could do con- 
trary : you are not accuſed touching your general 
Converſation, but concerning a particular Fact. 

Mr. Corniſh. It is improbable I ſhould be a 
Perſon ever concern'd in theſe matters; if you con- 
ſider, you find Corniſh mentioned only about be- 
ing there. 

L. C. J. Jones. Does not Mr. Rumſey tell you 
the meaning why? : 

Mr. Corniſb. ie is very ſtrange a Man ſhould 
be at ſuch an Helliſh 7 hor. and I fee him 
over and over ſo many times, and never ſpeak of 
It again. 

L. C. F. Jones. Mr. Corniſh, do not you know 
that Goodenough could not be produced, till the 
Rebellion in the Weſt ? | 

Mr. Corniſh. Is it probable that I ſhould enter- 
tain any T reaſonable Diſcourſe with Mr. Goodenougb, 
when I had ſo much oppoſed him in coming into 
the Office ? 

L. C. J. Jones. But you let him in. 

Mr. Corniſh, It is known to hundreds in this 
Town, that I was impoſed upon by an unreaſon- 
able Man; my Innocency is as great as any Man's 
and my Virtue ſhould be conſidered, when I have 
been under theſe Impoſitions: I have been Loyal 
and Dutiful to my Prince; and Faithful to the 
Government in all reſpects; I have oppoſed all 
manner of Heats, as much as any Man whatſoe- 
ver; I can bring hundreds to ſhew, that where 1 
heard Heats I allay'd them, and it is ftrange I 
ſhould be ſuch a Man as I am repreſented here. 
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L. C. J. Jones. Have you done, Sir? 

Mr. Corniſb. My Lord, I have thus much fur- 
ther to ſay, that I do think there is no proba- 
bility that I could be at this Meeting; though a 
man ſhould have a care how he takes God's Name 


in vain, I have ſaid it, and I do in the preſence 


of the great God of Heaven declare it, I-was ne- 
ver at the Debate about theſe Affairs; I take 


the great God to Witneſs, I would not do it for 


a whole World, if I were not innocent. My 
Lord, it is moſt improbable what Mr. &Rnm/ey 
_: 
I. C. J. Jones. It is a probable thing that Rum- 
ſey ſnould forſwear himſelf, it is a probable thing 
that Goodenough ſhould forſwear himlelt, who have 
taken the great God to witnels to the Truth 
of what they ſwear againſt you; but it is im- 
probable that Mr. Corniſb ſhould not ſpeak the 
Truth. | 

Mr. Cerniſb. I will call fome other Friends, if 
your Lordſhip pleaſe, to prove my Loyalty. 

Mr. Knap. I ever found him a fair, good Pay- 
maſter. ü e 

Mr. At. Gen. He calls you for his Loyalty. 
Did you never hear him ſpeak any thing againſt 
the Government? 

Mr. rap. I have not been in his Company 
but now and then. 

Mr. Corniſh. Did you ever know me ſpeak any 
thing againſt the Government ? 

Mr. Knap. No, Sir. 

L. C. J. Jones. I marvel that you who have been 
an Alderman a great while, don't call ſome of 
the Aldermen ; you have call'd Sir William Tur- 
ner, a very worthy Alderman, I wonder you 
don't call ſome others of your Brethren, that 
are known Perſons. 

Mr. Corniſh. Mr. Carleton. 

Mr. Carleton. I have been acquainted. with my 


* Couſin Cornih ever ſince the Year 61, when, be- 


ing a Merchant, trading in Cloth, I began my 


acquaintance with him, and afterwards, he re- 


commended me to the Party I married, and being 


Relations, we had great intimacy together ; I have 


been ſeveral times at his Houſe, he did always 
aſſure me of his Loyalty: I have told him what I 
have heard People ſay abroad, but he did aſſure 
me he was Loyal, and I do hope the very ſame 
of him. 8 

I. C. J. Jones. But you remember you have 
heard that he was not a Perſon of ſuch eminent 
Loyalty. 

Mr. Carleton. That was upon the account, my 
Lord, of his being in with Bethel; but he did al- 
ways aſſure me of it. : 

Mr. Corniſh. My Lord, I hope your Lordſhip 
will conſider what temper the Man was of that I 
was to be-with, and how obſtinate he was ; and I 
hope I ſhall not anſwer for his Crimes. 2 

Mr. Juſt.— Mr. Corniſh, why did you quality 


yourſelf to ſerve with him? for you were not at 


firſt qualified. 


Mr. Corniſb. I had been travelling up and down 
in the Country. 

Mr. Juſt— At that time to qualify your ſelf to 
be an Officer, then you could lay aſide all your 


Scruples, and receive the Sacrament, 


Mr. Corniſh. Foſeph Smart Eſq; 
Mr. Smart. I have known Mr. Corniſh above 


theſe twenty Years, and dealt with him con- 


ſiderably, I never knew him but a very fair 
Dealer, | 


Mr. Corniſh. Mr. William Crouch. | 

Mr. Crouch. I have had acquaintance a great 
while with Mr. Corb, and have had feveral Deal. 
ings; I found him a very honeſt Dealer, and a 
good Pay-maſter. 
= C. J. Jones. What know you of his Loy- 
alty! a 

Mr. Crouch. For his Loyalty, I took it as the 


Town did, though I never knew any Diſloyalty | 


from him. 

Mr. Corniſb. Mr. Fames Weſt, 

L. C. J. Jones, Do you think you profit your 
ſelf h dn Teſtimon 2 7 F 

Mr. Crniſb. 1 would not off-nd you. 

L. C. J. Jenes. No, no, you don't offend, I 
would gladly hear you, if there were any thing 
pertinent to your Defence. 

Mr. Juſt, //thins. Mr. Corniſh, you have this 
Happinels, that you will be tried by your Fellow- 
Citizens, of very good Quality and Underſtand- 
ing, I muſt needs tell you. 

Mr. Cirniſb. J am ſatisfied J have appeared here 
with all the Care and Caution that becomes an 
honeſt Man; I have ſpoke nothing but what I have 
conſider'd as I have been in preſence of the great 
God; I never was at any Meeting, nor never 
heard any thing of this till the Trial about my 
Lord Ruſſel, never heard one Word. 

L. C. J. Jones. Gentlemen of the Jury, the 
Priſoner at the Bar, Mr. Corniſb, is indicted, that 
knowing that there was an Inſurrection intended 
to be againſt the late King, of bleſſed Memory, 
he did promiſe to be aiding and ailiſting in it; 
this is the Subſtance of the Indictment. There have 
been two Witneſſes produced, Mr. Rumſey, and 
Mr. Goodenough : Rumſey's Teſtimony (ſo far as 
I am able to remember, after ſo long a Diſcourſe 
and ſo much time that hath been ſpent) was to 
this purpoſe ; That the Duke of Monmouth, the 
Lord Rufſe!, Fergu/on, and others, being in Mr. 
Sheppard's Houſe, there came at length Mr. Corniſh, 
and excus'd himſelf for coming late, and faid, That 
he was to depart from them very ſpeedily, becauſe 
he was to go to attend the Buſineſs (as I take it) 
of the Charter, where the Preſence of an Alderman 
was neceſſary, and none like to be there but him- 
ſelf; That Ferguſon pulPd a Paper out of his Bo- 
ſom, ſo ſays Mr. Rumſey, and upon the deſire of 
the Company, it was read to Mr, Corniſh, and 
Sheppard held the Candle; there were theſe two 
Points, Rumſey ſays, they had agreed on in that 
Paper, when the Riſing ſhould be, they would 
declare for Liberty of Conſcience, and for the 
Reſtitution of thoſe Lands, Biſhops Lands, and 
King's Lands, to thoſe Perſons from whom they 
had been taken after the King's Reſtauration. 
This Paper being read to Mr, Corniſh, he faid, 
He did like it very well, (theſe were the very words 
of Rumſey) and with that poor Intereſt that he 
had in the World, he would join in the Aſſiſtance 
of them, for thoſe Ends and Purpoſes that were 
mentioned in that Declaration. Then comes Good- 
enough, and he tells you, that he came to him in 
his Parlour, when he was Sheriff, ſaid, Now there 
was no Safety, no Defence at all by Law, all 
was gone, there mult be ſome other Courſe taken, 
for the Law would not ſufficiently protect them: 
Why, fays Mr. Corniſh, 1 marvel they are fo 
ſlow in the City, when they are fo ready in the 
Country. Ay, but ſays Goodenough again to him, 
there hath been ſomething done in the City; this 
was after the time that the City had been put 
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into ſeveral Diviſions. I don't ſee there 1s any 
Teſtimony from Mr. Goodenough, that Mr. Corniſh 
knew any thing of that; but ſays he, there is ſome- 
thing done here, the Tower is to be ſeiz d, there 
is the Magazine, and that is to be ſeizd upon, 
and then we ſhall be able to do ſomething: ſays 
he, I will do what good J can, or ſays he, what 
I can; he is not confident whether of theſe Expreſſi- 
ons he did uſe, I will do what good I can, or I will 
do what I can. Afterwards he meets Mr. Corniſh up- 
on the Exchange: here, I confeſs, it is not ſoexprelly 
to be applied to this Purpoſe, that it doth faſten 
directly upon the point in the Indictment ; but lays 
he, How do Affairs go? How do our Affairs 
go? ſays he, very well: This is the Teſtimony 
given againſt him. If this be true, notwithſtand- 
ing Mr. Corniſb's Proteſtations of his Innocency, 
ſure there is nothing doth more plainly prove this 
Indictment, than this Teſtimony, He ſays it is 
improbable, very improbable that I in my Cir- 
cumſtances, that I ſhould ſay ſo; it is improbable, 
becauſe Mr. Rumſcy had Acquaintance with me 
for fourteen Years together, that I have dealt with 
him for vaſt Sums, and that I ſhould ſay it in his 
preſence never but once; and that Rumſey does 
lay, He never heard him ſpeak any thing to that 
purpoſe, but that one time; and therefore it is 
mighty improbable I ſhould fay fo. But what is 
the Reaſon, ſays he, that this was not diſcover'd 
before? To this Rumſey gives a poſitive Anſwer, 
Truly ſays he, Mr. Corniſh, I had more Compaſ- 
ſion for you, than tor my ſelf, I have ſuffer'd for 
it, you have not ſuffer'd for my filence. Then 
Goodenough ought not to be allowed to be a com- 
petent Witneſs, becauſe when Mr. Corniſh and Bethel 
were cholen Sheriffs of the City, Mr. Corniſh was 
much againſt receiving Goodenough to be his De- 
puty, and Goodenough muſt ſay all this maliciouſſy 
againſt him, becauſe he ſo much oppoſed his being 
Under-Sheriff to him and Bethel. He hath pro- 
duced ſeveral Witneſſes to that Purpoſe, and they 
ſay there was ſome reluctancy in him to the re- 
ceiving Geodenonugh to be his Under-Sheriff; but it 
is plain and clear to you all, Gentlemen, and 
every body in the City knows that Goodenough was 
bis Under Sheriff and how well he . him, 
and to what purpoſes, I believe many of you very 
well know. Another Improbability is, that he 
ſhould admit Goodenough to come into his Parlour 
alone, a Man that he had ſo much diſpleas'd ; but 
if ſo be he was once againſt him, he did after- 
wards take him not only to be his Under-Sheriff, 
but employ'd him to be his Attorney, and then 
he might very well admit him into 2 Parlour 
alone, to diſcourſe of his Buſineſs as an Attor- 
ney, and this might fall in among other Diſ- 
courſe, Gentlemen, there are ſeveral other Wit- 
neſſes produced concerning the Honeſty of his 
Dealing, and the Honeſty of his Converſation, 
that they have nothing at all to ſay againſt ; but 
Gentlemen in a popular City, where he is, and 
hath been ſo well known, it is a very eaſy mat- 
ter to bring millions of Men to give the very 
ſame Teſtimony, and certainly he will bring none, 
having the choice of them, but ſuch as ſhall ſpeak 
in his Favour ; but he ſpeaks in the Preſence of 
God, he ſpeaks from the bottom of his Heart, 
that he never had any ſuch diſloyal Thought en- 
ter'd into his Mind. Gentlemen, hath no body 
any Senſe of the Preſence of God but Mr. Corniſh ? 
Hath not Rumſey call'd God to be a Witneſs to 
his Oath? and Goodenough hath done the like? 
V or. IV. | 
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Why is it maliciouſly againſt the Life of Mr- 
Corniſh? for I don't A. he does, in the leaſt, 
object any thing againſt Rumſey, that there was 
ever any Diſpleaſure between them two: Why 
ſhould he deliver this Teſtimony, if it were not the 
Teſtimony of his Heart? and that which he ſays 
himſelf, he had too long concealed out of the 
Compaſſion he had for him. Gentlemen, if a 
great many Proteſtations and Aſſeverations ſhould 
make a Man as innocent as confident, no Man 
ſhould die by the Sentence of the Law; it is an 
eaſy matter for any Man to take up the ſame 
Aſſurance and Confidence that he hath done: And 
for his being ſuch a Church-man, as he now pre- 
tends himſelf ro be, for that is one thing by which 
he would argue the Improbability of the thing, 
and he would have you believe very much of his 
Loyalty from it; Gentlemen, all the Evidence 
he hath given, is but of two Years ' ſtanding, 
and ſince the Trial of my Lord Ruſſel: and ſuch 
a Man as he, and many Men that were conſcious 
to themſelves of their Guilt, did think it very fit 
to purge themſelves that way, to gain themſelves 
a good Opinion that they were loyal to the Go- 
vernment. But it is not deny'd by Mr. Corniſh, 
that before that time he did not frequent the Church, 
nor receive the Sacrament. | 

Mr. Corniſh. Theſe ſeven Years, my Lord. 

L. C. J. Janes. Who did ſay ſo? Sure no 
ſaid ſo yet. I repeat the — truly, all 
you ſaid of that was out of the mouth of Dr. 
Calamy. 

Mr. Corniſb. Dr. Calamy came in but lately, and 
his Predeceſſor Dr. Vpitcbcot is dead. 

Mr. Juſt, WVitbins. Sir, you were not qualified 
for your Office if you had not took the Sacra- 
ment. 

L. C. J. Jones. You did lay aſide all your Scru- 
ples to qualify your ſelf to be Sheriff by re- 
ceiving the Sacrament, which otherwiſe you could 
not have been. Others that have ſpoken of your 
Converſation likewiſe ſay, that the Report was 
abroad, that you were not ſo loyal and firm to 
the Government as you ought to have been. Gen- 
tlemen, you have heard the Evidence; I have 
done my endeavour to repeat it faithfully : if you 
believe that he did promiſe to aid or join, or 
agree with that Rebellion or Inſurrection, then 
you ought to find him guilty of this Indictment. 
— Corniſh, I am as innocent as any mortal 
an. 
Then the Jury withdrew, and after a conſide- 


rable time return'd, 


Mr. Corniſh. My Lord, I hope I may have 
one Word. | 
Mr. Juſt. Witbins. No, not till your Verdict. 
Mr. Bar. Gregory. No, no, Mr. Corniſh, we 
can't, | 
Mr. Crni/o, I had a Witneſs more that was 
very material, but I would not offend your Lord- 
ſhip: Mr. Rumſey ſaid Mr, Sheppard held the 
Candle. 
Mr. Juſt, Witbins. Why did not you call him? 
You called a great many impertinent Witneſſes, 
Mr. Corniſh. I was not come to him, I would 
have calPd them in Order. p 
Mr. Bar. Gregory, Why did not you uce 
agg ber you prod 
Mr. Corniſh, Becauſe your Lordſhip ſeemed to 
be angry. 
Mr. Bar, Gregory. No, not at all. Is 
"X 2 Mx. 
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Mr. Corniſh, I did forbear purely upon that ac- 
count. I pray, my Lord, let him be call'd. 
- Mr. Bar, Gregory. Here were eight Judges and 


= my Lord Chief Juſtice, and now here 18 only 


two: Do you think we will defer things of this 
nature? It is never aſked, Apply your ſelf to 
the Judges: It is a ſtrange thing. 
Mr. Juſt, Withins. This is only to delay time. 
Mr. Bar. Gregory. If he does fo, the Jury muſt 
go out again. | 3 
Mr. Juſt. Withins. After the Jury hath been 
out an Hour, we muſt have new Allegations. 


 _ Mr. Corniſt. I was tender of offending. 


Mr. Juſt, Withins. That is a Reflection upon 


the Court; under favour, Mr, Corniſb, I told you 


my ſelf over and over to call your Witneſſes. 


Clerk. Elizabeth Gaunt, hold up thy Hand. 


Mrs. Gawit. My Lord, I beleech you, hear 


me, you won't take advantage I hope of me. 
Mr. Juſt. Withins. J declare my Opinion freely, 
it ought not to be done. 
Recorder, I think ſhe ought to have it as well 
as Cother. | 
Mr. Bar. Gregory, You call never a Witneſs. 
Mrs. Gaunt. No, Sir, I could not tell, I have 
ſome to call. | 
Mr. Juſt, Mithins. I am of that Opinion you 
ought to take the Verdict. | 


- The Judges came again upon the Bench, and the 
Jury found Mrs. Gaunt guilty. | 


JL. C. J. Jones. Is Rumſey come in? 
Captain Richardſon. I have ſent for him, he will 


be here preſently. 


Mr. Corniſh. My Lord, I muſt pray your Lord- 
ſhip, to conſider my Tenderneſs in offending you, 
which made me omit calling Mr. Sheppard; I had 
him in my Paper, he is in my Paper. 


L. C. J. Jones, Don't you begin your Preface 


ſomething untowardly, as though the Court would 
not do you all the Kindneſs poſſible; half a dozen 
times you were admoniſh'd to call for pertinent 


_ Witneſſes. You did call, I am ſure, a great many 


impertinent Witneſſes. Had you Mr. Sheppard's 
Name in your Paper? 
Mr. Corniſh. Yes my Lord, but I was tender 


of offending; pray my Lord, be pleaſed to re- 


member Mr. Rumſey's Evidence. | 

L. C. J. Jones. Is Mr, Rumſey here? Sir, pray 
hold your tongue, 

Mr. At. Gen. I would acquaint you, my Lord, 
I fenta Subpcena for Mr. Sheppard, but could not 
find him, but I underſtand that Mr. Corniſh's Son 
was with him yeſterday, and he has abſconded ; 
this I will give an account of upon Oath : This 
my Lord, is a dangerous Practice after Examina- 
tion, and after the Jury is withdrawn. 

Mr. Corniſh. I pray do not aggravate the matter. 

Mr. At. Gen. I muſt do my Duty for the King. 

Mr. Corniſh. My Son went to him, and found 
him at Church. TN 

Mr. At. Gen. Now Mr. Atterbury is gone. I 
deſire you ſhould have all your right, but not 
have Tricks put upon tae King's Evidence. 

Mr. Corniſb. His Evidence was, Mr. Sheppard's 
holding the Candle. | 

Mr, Juſt. Levinz. For God's ſake, could you 
examine ſo many to your Reputation, and forget 
an Evidence that was material? but I muſt cell 
you, if you will bring Mr. Sheppard to be exa- 
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mined, ſure it is requiſite, that the Witneſs that 
ſwears what you did there, ſhould be face to face 
with him; therefore Mr. Rym/ey ſhould be here 
certainly. 

Mr. Juſt. Witbins. It is fit to have Atterbury 
here, to enquire if he did abſcond; if Mr. Cor- 
niſi's Son was with him, and he abſconded upon 
that account, it is very material. This is a meer 
Trick put upon the King's Evidence, 

L. C. Baron. Mr. Corni/h, if you intend to pro- 
duce Mr. Sheypard for that, to contradict Rym- 
ſey's Teſtimony, I wonder that you ſhould mils 
him, without you have had ſome notice ſince. | 

Mr. Corniſh. My Lord, I was not come to 
him: my Lord, though I have ſuch a vile Charge, 
I am perfectly innocent. 

Mr. Juſt /ithins. Now you may ſee what we 


have got. 


Mr. Corniſh. J beſeech you, my Lord, conſider 
me, it is as improbable a thing as any in the 
world. | | | 

L. C. J. Jones. This is running over the ſame 
thing twenty times, Where is Sheppard ? | 
Mr. Corniſo. He was here within this quarter 
of an Hour. | | 

Mr. Juſt. Witbins. Mr. Corniſh, is this fairly 
done, when you ſaid he was upon the ſpot? 

Mr. At. Gen, He was ſubpœna'd by you, he 
would not be found to be ſubpana'd by the 
King. | 
Mr. Juſt. Levinz. To make the Court come 
down, and then to have no notice of the Perſon 
at all; ſure you may give the Court leave to 


take notice, that they are not civilly dealt with. 


L. C. J. Jones. Who told you he was here? 

Mr. Corniſh. This Gentleman ſays, he iaw him. 
Pray, my Lord, don't be offended. 

L. C. J. Jones. I never ſaw ſuch a thing, the 
time was, you and your Partner would not have 
allowed it. | 
—_ At. Gen. If he comes, I will give him his 

th. 

Mr. Corniſh. My Lord, here is Major Richard- 
ſon can bear witneſs, I ſaid I muſt ſubpœna 
Mr. Sheppard; I named him before Major Ri- 
chardſon again and again, and ſaid, I muſt not 
omit him, 

Mr. Juſt. Levinz. Sir, I tell you what; you han't 
ſhewed ſo little ſkill to-day here, but that you could 
maintain ſo long a Diſcourſe with Mr. Rumſey as you 
were allowd to do, and ſhould not offer to call 
Sheppard to contradict him; you dwelt half an hour 
upon it. | 

Mr. Bar. Gregory, And relied only upon the Im- 
probability of the thing. 

Mr. Rumſzy. There is another Gentleman in the 
Tower, the late Lord Grey, that was in company 
when the Declaration was read. 

Mr. Bar. Gregory. Have you been in company at 
Sheppard's? | 

Mr. Cormfh., I have been at Sheppard's very often. 
Pray, my Lords, don't be offended, my Life will 
do you no good, I don't know but here is a Gentle- 
man that hath been in my Company forty times over 
ſince that Buſineſs. 

Mr. Rumſey. Pardon me, Mr. Corniſh, not above 
three times ſince, and then there was other Com- 


any. 
8 Mr. Juſt, 7/ithins. It is impoſſible for any, but 
thoſe that were Complices with you, to give ſuch 
Evidence; and, becauſe they were your Complices, 
now you won't believe them. 

| | | : 4. C . Fe 
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L. C. J. Jones. Are you ſubpœna'd by Mr. Cor- 
0 ? 
wee Sheppard. J have a ſubpœna from the King. 


I. C. J. Jones. But were you ſubpœna'd by Mr. 


Corniſh * 

Mr. Sheppard. Yes. 

Mr. At, Gen, When? 2 

Mr. Sheppard. Laſt Night; this Morning I was 
not at home. 

Mr. At. Gen. Was Mr. Corniſb's Son with you 
yeſterday in the Afternoon? | 

Mr. Sheppard. Yes, Sir. 

Mr. At. Gen. And what Diſcourſe had you with 
his Son? | 

Mr. Sheppard, He was very preſſing and urgent 
with me to be here to-day, and I told him, I could 
not tell whether I could or not. 

Mr. At. Gen. Is there any Account between you 
and Mr. Corniſh ? | | 

Mr. Sheppard. Yes, Sir, 

Mr. At. Gen. To what Sum? 

Mr. Sheppard. We were always Trading. 

Mr. At. Gen. That is very true, you were Tra- 
ding To what Value? 

Mr. Sheppard. About one or two Hundred Pounds, 

Mr, At. Gen. Who is Debtor ? 

Mr. Sheppard, I am Debtor. 

Mr. Sol. Gen. Mr. Sheppard, ſince when did you 
contract that Debt? 

Mr. Sheppard, Since when, Sir? 

Mr. Sol. Gen. Ay. 

Mr. Sheppard. i believe it was ſome fix or eight 
Months ago. | 

Mr. Sol. Gen. For what was it? Upon what Ac- 
count ? 

Mr. Sheppard, For Cloth, Sir? 

Mr. Sol. Gen. Was there no Money lent? 

Mr. Sheppard. Money lent me ? 

Mr. Sol. Gen, Ay, Sir. 

Mr. Sheppard. No, Sir. 

EC 9. Jones. Is the Debt due to Mr. Corni/o ? 

Mr. Sheppard. My Lord, the Debt is due to him. 

L. C. F. Jones. Or ſome body for whom he is a 
Factor? | 

Mr. Sheppard. J am indebted to Mr. Corniſb, for 
whom it is I can't tell. 

Mr. Sol. Gen. Did you leave Word, whither you 
went, when you went out yeſterday? 

Mr. Sheppard. No, Sir. 

Mr. Sol. Gen. Which ſubpoena was ſerved firſt 
upon you? | 

Mr, Sheppard. Mr. Corniſb's yeſterday. 

Mr. Sol. Gen. What time was it ſerved upon you? 

Mr. Sheppard. Preſently after I came out of Church 
in the Afternoon, Sir, 

L.C. , Jones. What have you to ſay? 

Mr. Corniſp. My Lord, Mr. Rumſey was pleaſed 
to give in his Evidence, that I had been at a Con- 
ſult or Meeting at Mr. Sheppard's Houſe, where 
Mr. Ferguſon ſhould pluck out a Declaration out of 
his Boſom, and ſhould read it by the Candle, and 
Mr. Sheppard ſhould hold the Candle to him while 
he read it, 

L. C. J. Jones. Do you remember Mr. Corniſh was 
ever at your Houſe? 


Mr. Sheppard. At one of thoſe Meetings that was 


at my Houſe, Mr. Corniſb came into the Houſe to 
ſpeak a few Words with the Duke of Monmouth, or 
ſome other, I can't be poſitive in that, it is ſo many 
Years ago, and did not ſtay half a quarter of an 
Hour in the Houſe; I came up ſtairs, and went 
out with him, and there was not one Word read, 
and no Paper ſeen while he was there. 
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Mr. Juſt. Levinz. Was Mr. Corniſb in the Room 
with the Duke of Monmouth and thoſe others? 

Mr. Sol. Gen. Mr. Sheppard, do you remember 
that the late Duke of Monmouth, the Lord Ruſſel, 
the Lord Grey, and Sir Thomas Armſtrong were there 
together, and the Declaration read? 

Mr. Sheppard. I remember there was a Decla- 
ration read, Ferguſon pulPd out a Declaration out 
of his Shoe, he pull'd off his Shoe, and pull'd it out 
there. 

Mr. Sol. Gen. Do you remember Mr. Corniſh was 
by, any time that Night? 

Mr. Sheppard. Truly I can't ſay whether it was 
that Night when the Paper was read, but I do po- 
ſitively ſay, that there was no Paper read, for he 
was not looked upon to be of the Company: Mr. 
Ferguſon told me poſitively, there is the Duke of 
Monmouth, my Lord Grey, my Lord Ruſſel, Sir 
Thomas Armſtrong, Col. Rumſey, my ſelf, and you. 

Mr. Sol. Gen. Who did Mr. Corniſb come to ſpeak 
with, when he came to your Houſe? 

Mr. Sheppard. Truly I don't know whether it was 
with the Duke of Monmouth. 

Mr. Sol. Gen. How came Mr. Corniſh to know the 
Duke of Monmouth was there? 

Mr. Sheppard. Truly my Memory will not call it. 

Mr. Sol. Gen. Did his Coach ſtand publickly at 
your Door? | 

Mr. Sheppard. Whoſe Coach ? 

Mr. Sol. Gen. The late Duke of Monmouth's. 

Mr. Sheppard. No, Sir, they all came private, 
there was no Coaches at the Door as I faw, I let 


none of them in. 


Mr. Sol. Gen, Was Mr. Corniſb but once there, 
when the Duke of Monmouth was there? 

Mr. Sheppard. But once. | 

Mr. Sol. Gen. Did he call the Duke of Monmouth 
out to him? 

Mr. Juſt. Street. How came you to carry him up 
to the Duke of Monmouth, if he were none of the 
Company ? 

Mr. Sheppard. Mr. Corniſh did go up into the 
Room and ſpake to the Duke of Monmouth, or ſome 
other Perſon, but I think the Duke of Monmouth. 

Mr. Sol. Gen. Do you remember he was there in 
Company, when Col. Rumſey was there? 

Mr. Sheppard. No, I can't remember that. 

Mr. Rumſey. My Lord, when I came to Mr. 
Sheppard's Houſe, Mr. Sheppard came down and 
fetch'd me up, and I deliver'd my Meſſage I had to 
the Duke of Monmouth, and to the Company, and 
indeed I was not a quarter of an Hour there, I be- 
lieve; but by that time I had ſpoke my Words, ſome- 
body knock d at the Door, and Mr. Sheppard went 
down, and immediately brought up Mr. Corniſh 
into the Room, without aſking a Queſtion of any 
body : and when he was come into the Room, Mr. 
Corniſh ſaid, he could not come ſooner, becauſe he 
had Buſineſs ; and could not ſtay, becauſe there was 
a Committee for the Management of the Charter, 
to meet that Night, and there was a Neceſſity of his 
being there, becauſe there was never another Al- 
derman in Town, and there muſt be an Alderman 
there. 


any thing of that? 

Mr. Sheppard. No, Sir, I do not remember i, 
I'll aſſure you. 

Mr. Sol. Gen. Did you let him in at the Door? 

Mr. Sheppard. No, Sir, I had word brought me 
up ſtairs, that Alderman Corniſb was below; and L 
went down, and brought him up, 


Mr. 


Mr. At. Gen, Mr. Sheppard, do you remember 
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Mr. Sol. Gen. Did you aſk for Mr. Corniſh to 
come up? | | 

Mr. Sheppard. I don't remember I did: When 
Mr. Corniſb was there, there was not above three 
Perſons. | | 

Mr. Sol. Gen. Who were they? 

Mr. Sheppard. There was the Duke of Monmouth, 

and there was Mr. Ferguſon, and truly I can't tell 
whether t'other was my Lord Rye! or my Lord 
Grey. 
Mr. Juſt. Levinz. You acknowledge now, Sir, 
you did carry the Priſoner up to the Duke of Mon- 
mouth and thoſe Perſons: Did you: uſe to carry all 
Perſons up there ? 

L. C. J. Jones. There was a Cabal of Rebels met 
together, and you go and bring up this Man to 
them, without any leave or licence from them; 
which is incredible certainly, unle!s you knew him 
to be one of the Company, and equally engaged 


with them. 

Mr. $1. Cen. Mr. Sheppard, you ſay, when Mr, 
Corniſh came up, there was not half the Company 
there. Had they been there, or were not they yet 
come? 

Mr. Juſt. Withins. Look you, Sir, it is marvellous 
how Mr. Corniſh, if he were none of the Parties, 
ſhould have notice that the Duke of Monmouth was 
there, who came in privately at the Back-Door, and 
came to ſpeak with him there, 

Mr. Sheppard. My Lord, I have no Back-Door. 

Mr. Juſt. Witbins. He came in privately. 

Mr. Juſt. Levinz. Mr. Sheppard, I think I heard 
you ſay, they came privately without their Coaches. 

Mr. Sheppard. Yes, Sir, they had no Coaches. 

Mr. Juft. L-vinz, They came privately, I ſup- 
poſe, that no body ſhould know they were there, 

Mr. Sheppard. I ſuppoſe ſo, Sir, 

Mr. Juſt, Levinz. Why then did you carry Mr, 
Corniſh up? If you were below in the Houle, he 
might come about your own Buſineſs; but to be 
carried into the Chamber where they were, looks as 
if it were about their Buſinels. 

Mr. Corniſb. I never heard any thing of the Buſi- 
neſs, my Lord. 

MI. At. Gen. So far, Gentlemen, you remember 


he confirms what Mr. Rumſey ſays; that Gentle- 
man denied he was there with the Duke of Mon- 


mouth. 

Mr. Corniſh. Pray Mr. Attorney don't ſtrain, I 
have Dealings with Mr. Sheppard, and have often 
been there, but never at any Meeting. 

Mr. At. Gen. He ſays, you ſpake with the Duke 


of Monmouth. 
Mr. Corniſb. I never ſaw the Declaration, he de- 


clares it. | 

L. C. J. Jones. Had you any Dealings upon ace 
count with the Duke of Monmouth! 

Mr, Corniſh. Never for a Farthing, 

Mr. Juſt. Witbius. What Buſineſs had you with 
him then? | 

Mr. Corniſh. I don't know but I might enquire 
for him in other places. 

L. C. J. Jones. Your own Witneſs carried you up. 

Mr. Corniſh. My Lord, if he did, I did not ſtay ; 
he ſays Mr. Sheppard held the Candle. 

Mr. Juſt. Withins. Mr. Corniſh, he confirms great 

of what Mr. Rumſey ſays. 

Mr. Corniſh. Not one Tittle, for he declares I 
was not of the Company. 
I. C. J. Jones. He ſays no ſuch thing. 

Mr. Sheppard. My Lord, to my knowledge, I 
can ſafely ſay, he knows nothing of it. 


3 ; 


L. C. J. Jones. And yet you could bring him up 


among them. 


Mr. Sheppard. My Lord, I declare I never ſpake 
any ching to him in my Life about the Buſineſs, nor 


never in any Company. 

Mr. Juſt. Withins. It is plain, Mr. _— ſays 
he was the Man that brought you up: How ſhould 
Mr. Rumſey know that? | 

Mr. At. Gen. Mr. Sheppard, I will aſk you this 
Queſtion: Had you order from that Company not 
to bring up any Perſon? Do you remember you 
ſwore fo at a former Trial? 

Mr. Sheppard. I remember when I was there, 
they deſired I would let none of my Servants up, 
and that I would go down and fetch up what they 
wanted, and I fetch'd up Wine and what they 


wanted, 
Mr. $91. Gen. Mr. Sheppard, why were none of 


your Servants to come up? : 
Mr. Sbertard. Becauſe they were in private, Sir, 
Mr. Sol. Gen. Were Strangers to come up there- 


fore? 


member. 3 
Mr. Juſt. Levinz. They came privately, without 


Coaches, becauſe none ſhould xo they were there, 
and you carry Mr. Corniſh up to them. 

Mr. Corniſh. I think this Witneſs is confronted. 

L. C. J. Jones. Hold your tongue, Sir, he hath 
not done yet. 

Mr. Rumſey. My Lord, as ſoon as Mr. Corniſh 
had made his excuſe for his not coming ſooner, and 
that he could not ſtay, I could not make that, and 
Mr. C:rniſh can't ſay I would do 2 thing mali- 
ciouſly or ſpitefully againſt him; my Lord, as ſoon 
as he had done, all the Company went about him, 
and ſomebody did tell him, They would tell him 
what they had done: they told him the Declara- 
tion had been read; that Mr. Ferguſon had prepa- 


red it, and they ſaid, Look you, Mr. Corniſh, you 


ſhall hear it read; and with that, this Gentleman, 
though he denies it, did take the Candle, and held 
it: they did not come to the Table, but the Com- 
pany ſtood round while Mr. Ferguſon pull'd it out 
af his Boſom. 

Mr. Juſt. VWiubins. Mr. Sheppard, you are very 
forward. : | 

Mr. At. Gen. My Lord, I would aſk Mr. Shep- 
pard a Queſtion. 

Mr. Rumſey. My Lord, the Declaration was 
read, and Mr. Corni did approve of it, and did 
ſay, with that ſmall Intereſt, or little Intereſt, 
or Words to that effect, that he had, he would 
aſſiſt, 

Mr. At. Gen. I wonder why you did not give 
me notice when you came in the Morning. Why 
did not you give notice ? 

Mr. Sheppard. ] was here attending from eleven 
a-clock till half an hour after three. | 

Mr. Al. Gen. Did you ſend in any Word? 

Mr. Sheppard. I could not tell who to ſend in: 
I was here expecting to be call'd. 


Mr. Juſt. $:reet. You have had a favour that no 


Man ever had. | N 
Mr. Sol. Gen. Gentlemen, there hath been a very 
great Indulgence given to the Priſoner, and it 1s 
to ſhew you what Tenderneſs a Court of Juſtice 
hath, and always will have, of the Lives of the 
King's Subjects: After a full Evidence, though 
he had neglected his Defence, yet you were again 
ſent for into Court, to hear what further Evi- 


dence he had to offer to you. I cannot but ob- 
| ſerve, 


Mr. Sheppard. It is fo long ago, I cannot re- 
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ſerve, this looks like a ſubtile Contrivance on the 
Priſoner's part; you ſee what endeavours have 
been made by Mr. Attorney-General, to have 
had him here a Witneſs for the King; you have 
obſerved he told you he had a Subpœna for him, 
but he was abſent; in what Company he was ab- 
ſent yeſterday he hath told you, with Mr. Cor- 
iſs Son: this morning he was not to be found, 
after he had received this Subpœna, and a Sub- 
pœna from Mr. Corniſo; he ſtays without, and 
gives no notice, but when you are withdrawn, 
can ſend Intelligence to Mr. Corniſo, that he hath 
ſomething to ſay, that he hopes will excuſe him: 
now what that is, I muit beg you a little to ob- 
ſerve, Truly I am very glad for the Satisfaction 


of all Men, that Mr. Sheppard hath now been 


here, and he is ſo far from invalidating any one 


part of the Teſtimony, that by all the Circum- 


ſtances you can collect from this Evidence that 
is given, it is a Corroboration of it. Mr. Cor- 
niſh was accuſed of being preſent at Conſultations 
that have been held againſt the Life of the King, 
and for raiſing Rebellion at Mr. Sheppard's Houle 3 
his excuſing his not coming there is a ſufficient 
Argument to prove he was privy to their Meet- 
ing ; he hath gone on further, and proved to you 
the reading the Declaration. Now what ſays Shep- 
pard to this Witneſs? Mr. Corniſh, by the way, 


IJ muſt obſerve to you, before did deny his be- 


ing there; he had been ſometimes in company 
with Fergiſſon, but he did not like the Man, he 
ſays, becauſe of his Morals : now the Witneſs he 
hath produced hath given you this Teſtimony, 
that Mr. Corni/þ hath been there in that Com- 
pany, that he came in ſuch a manner, that no 


Man but muſt be ſatisfied he was privy to their 


D-ſigns, and did know of their Meeting, for 
he comes when the Duke of Monmeuth, and the 
reſt of che Conſpirators were there met in pri- 
vate, with a direct charge to Mr. Sheppard, that 
is the Witneſs, that they ſhould be ſo private, 
that no one Servant ſhould come up into the 
Room: yet Mr. Sheppard tells you, that when 
Mr. Corniſh came he carried him up into the 
Room, without ſo much as acquainting any one 
of the Company that Mr. Corniſh had a defire 
to come, but brings him up as if he were (and 
I make no doubt but you will imagine, he was) 
one of the Company. When he comes there, he 
ſays his buſineſs is with the Duke of Monmonth, 
the Head of that Conſpiracy, and he himſelf 
tell; you he never had any dealings with the Duke 
of Monmouth in his life. What can a Man ima- 
gine of that Man that had no dealings with the 
Duke of Monmouth, to find him out in a place, 
where no Mortal could know, and none was to 
know, and coming to him at that time and at 
that place, under thoſe Circumſtances of Conceal- 
ment, no Man almoſt but out of his own mouth 
muſt believe that he was privy to that Conſpi- 
racy : therefore though this Witneſs doth ſeem 


to forget ſome part of the Evidence, the reading 


the Declaration, and holding the Candle ; yer 
theſe are ſuch Circumſtances that in themſelves 
do carry a Proot of the Charge, and do confirm 
all the reſt that the Witneſs hath ſaid ; and this 
muſt be a great Satisfaction to you, that he was 
there preſent and privy to that Deſign. And ſo 
I leave it to your Conſideration, 


Then the Jury withdrew for a. ſhort time, and re- 
turning, brought Mr, Corniſh in Guilty, and found 
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One Hundred and Forty Pounds for the King in 
Mr. Sheppard's Hands. 


Clerk. Set Elizabeth Gaunt to the Bar. 

L bich was done; 

Cryer. O-Yes, all manner of Perſons are com- 
manded to keep filence, whilſt Judgment is gi- 
ving, upon pain of Impriſonment. 

Clerk. Elizabeth Gaunt, hold up thy Hand, thou 
ſtandeſt guilty of High-Treaſon, Sc. 

Recorder. You Elizabeth Gaunt, you have here 
been indicted for that great Crime of High-Trea- 
ſon, and that particular part of it, for harbouring, 
and comforting, and aſſiſting, and cheriſhing of 
Traitors, more eſpecially of one Burton; you have 
had your Trial, and a very fair Trial, and upon 
that, the Jury have found you Guilty: It is the 
Duty of my Place to pronounce the Sentence the 
Law hath provided for ſuch high Crimes as theſe 
are, and that is no other but this: 

That you are to be carried back to the Place from 
Wience you came, from thence you are to be drawn 
upon a Hurdle, to the Place of Execution, and there 
you are to be burnt to death; and the Lord have 
mercy upon your Soul. 

Mrs. Gaunt. I ſay that this Woman did tell ſe- 
veral Untruths of me. 

Recorder. Is that all you have to ſay ? 

Mrs. Gaunt. I don't underſtand the Law, 


Clerk, Bring Henry Corniſh to the Bar. Henry 
Corniſh, hold up thy Hand, Sc. 

Mr. Corniſh. My Lord, now the Law hath paſt 
upon me, I do humbly pray your Lordſhip, and 
this honourable Bench, that you will be pleas'd 
to intercede for me with his Majeſty, I ſhall lead 
a peaceable, quiet, and dutiful Life: and I hope, 
when you come to reflect upon what hath been 
ſaid to-day, that perhaps you will be of another 
Mind, and have more Charity for me than you 
had upon my Trial ; for in the Simplicity of my 
Heart, and in the Preſence of God, I do declare, 
I am innocent: and if your Lordſhip, and this 
honourable Bench, intercede with his Majeſty, it 
will be an eternal Obligation upon me, and I 
ſhall live faithfully, peaceably, and loyally as long 
as I live. I preſume to beg this, and 1 promiſe 
myſelf, and hope it will ſtir up the Hearts of 
ſome Perſons, that they will not leave me deſtitute 
of Friends in ſuch a Caſe as this; having a Wife and 
ſeveral Children, it will be an Act of Charity. 

Recorder. The Court does give you your Re- 
queſt, and if there be any Miſery brought upon 
your Family, it is done by yourſelf. 


Clerk. William Ring, hold up thy Hand, c. 

Mr. Ring. I had no notice given me, an't pleaſe 
your Lordſhip. 

Recorder, Where is the Executioner, is he here ? 

Executioner. Yes. 


Recorder. Why don't you do your Duty to Mr. 
Corniſh ? 


Clerk. John Fernley, hold up thy Hand; thou 
ſtandeſt convicted of High-Treaſon, for traitorouſly 
harbouring one James Burton; what canſt thou 
ſay for thyſelf ? Se. | 

Mr. Fernley. It is very hard meaſure I have had, 
I have nothing to ſay, but the King's Mercy. 

Recorder. Is that al you have to ſay? 

Mr. Fernley, J have nothing but the King's 
Mercy. 

| Recorder. 
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Recorder. Tie him up then, tie him up. 

Cryer. O-Yes, all manner of Perſons are com- 
manded to keep ſilence, whilſt Judgment is giving, 
upon pain of Impriſonment. 

Recorder. You, the ſeveral Priſoners at the Bar, 
you have been ſeverally indicted here of the high 
Crime of Treaſon, For you, Mr. Corniſh, I ap- 
ply myſelf firſt ro you, your Crime is for Trea- 
{on that was committed in his late Majeſty's Lite- 
time, being one of thoſe notorious Conſpirators 
that deſigned to raiſe Rebellion, and others ſome 
of them immediately deſigned the Life of his Ma- 
jeſty that then was, and his preſent Majeſty, that 
was the Deſign of ſome of them; and others, they 
had another part, that was to raiſe Rebellion, and 


particularly ſome of them in and about this City, 


and it was carried on ſome time before it was diſ- 
cover'd, may be a Year or more, under colour 
and pretence of Law : For ſo did they invade the 
Government firſt of all by packing of Juries, there 
was the Foundation laid whereby to bring on that 
Buſineſs, which they had at laſt deſign'd, when 
they could bring it to a ripe Head, Too many 
Perſons in that buſineſs, I believe, were very buſy, 
meddling with that they had not to do with ; 
clubbing and caballing how to bring their Deſigns 
about, in oppoſition to the Government, not to 
ſupport it in the leaſt, but to overthrow 1t it it 
were poſſible : But then, at laſt, they muſt take 
another Courſe, for no longer could they carry 
it on by pretence of Law, as you have heard to- 
day: Now we muſt take other Meaſures, and 
take down-right Blows. This is the buſineſs, Mr. 
Corniſh, that you have been indicted for; and, I 
muſt tell you, whatever Apprehenſions you have 
to the contrary, and may pleaſe yourielf in, I am 
ſorry to ſee fach a ſort of pleaſure in your Coun- 
tenance, as if you had had no favour ſhewed you. 


I believe the Court hath ſhewed you more favour, 


and had more patience with you than ever any 
Man that ſtood in your place had ; for calling a 
Witneſs after the Jury hath been out, is a thing I 
never ſaw a Precedent for : And I am glad it was 
done, for I think it hath clear'd the thing beyond 
all manner of Contradiction; before it looked ſome- 
thing dark for want of Sheppard, and ſo it is a 
Happineſs that that Man was called to convince 

ou of many things that you proteſted ſo ſolemn- 
+ againſt, which I am ſorry to {ce in you, in this 


Condition that you are, to make ſuch ſolemn Pro- 


teſtations, and afterwards call a Witneſs to con- 


front you in them. For the other two, here is 


Mr. King, is very notorious for harbouring a cou- 


ple of Traitors, knowing from whence they came; 


and if it were not for ſuch Perſons as theſe are, 
that do harbour them when they fly, it may be 
there would not be ſo many bold Attempts to com- 
mit ſuch Crimes as theſe are: To provide for them, 
and nouriſh them, and comfort them, after they 
have committed their Villanies, this does encou- 
rage them to commit their Villanies as they do, 
and ſo I reckon Harbourers to be worſe than 
Traitors themſelves, they are like Receivers to 
Thieves; there would not be ſo many Traitors, 
if there were no Harbourers: You have been con- 
victed of theſe great Crimes; it is too late, and not 
fitting to ſpend time any longer, but to pronounce 
the ſeveral Sentences againſt you, which is this: 
You muſt, every one of you, be had back to the 
Place from whence you came, from thence you muſt 
be drawn to the Place of Exerut'on, and there you 


muſt ſeverally be hanged by the Necks, every one of 


you by the Neck till you are almoſt dead; and then 
you muſt be cut down, xour Intrails muſt be taken 
out and burnt before your Faces, your ſeveral Heads 
to be cut off, and yeur Bodies divided into four Parts, 
and thoſe to be diſpoſed of at the pleaſure of the Ring; 
and the Lord have mercy upon your Souls, 


Fernley and Ring were reprieved, but Corniſh and 


Gaunt were ordered for Execution; accordingly . 


four days after, viz. October 23. Henry Corniſh was 
drawn on a Sledge to King's-ftreet end in Cheap- 
ide, where a Gibbet was erected on purpoſe, at 
which Place he ſpoke as follows : 


“N Am come here this Day, condemn'd to die; 

1 but God is my Witneſs, the Crimes laid to 
« my charge were falſely and maliciouſly ſworn 
e againſt me by the Witneſſes ; for I never was at 


“ any Conſult, nor any Meeting, where Matters 


c againſt the Government were difcours'd of: I ne- 
e ver heard nor read any Declaration, nor ever act- 
« ed wilfully any thing againſt the Government. I 
e confaſs, through the Juſtice of God, my private 
*« Sins have brought me to this infamous End; yea, 
« it were juſt with God, not only to deprive me 
<« eternally of his Preſence, but to condemn me to 
« eternal Torments; but thro? Chriſt, J hope to be 
de eternally bleſs?d : Yet, as to the Crimes for which 
« I ſuffer, on the Word of a dying Man, I am al- 
together innocent. I bleſs God I was from my 
cc younger Years brought up in, and have for ſome 

ears continu'd a Proteſtant, in the Communion 
ce of the Church of England; in which Communion 


„I now die, I have often partaken in the Ordi- 


& nances, the bleſſed EHects and Comfort thereof 
I now feel in this my Agony. I bleſs God I was 
« born under a Government, in the Conſtitution of 
« which I did ever acquieſce, and in which I was 
„ once a Member; at which time I did, according 
cc tothe beſt of my Underſtanding=— [ Here he was 
&« interrupted by the Sheriff. ] I bleis God I was 
«« born in a Land of Light, where the Goſpel hath 
e been preach'd in Power and Purity; he might 
have brought me forth in a Land of Darkneſs and 
« Ignorance; but bleſſed be God for Jeſus Chriſt, 
« Then he intreated the Sheriff to intercede with his 
«© Majeſty to be Kind lo his poor Wife and Children: 


«© The Sheriff rromiſed him to wait on his Majeſty the 


« next Day about it. He replied, Mr. Sheriff, J 
& thank jou, the Lord reward you a thouſand fold; 
« the Lord put it into the Hearts of you to be kind to 
„ the Widows and Fatherleſs, it is your Duty: The 
Lord put it into the Hearts of all good People to 
% fray for me.” 

More could not be taken, by reaſon of the Noiſe 
of the People, and Interruptian of one of the Sheriffs. 

When he had made an end of Speaking, the Ex- 
ecutioner did his Office ; his Head was afterwards 
fix'd upon the Guild-Hall. His Attainder was re- 
verſed by Act of Parliament, firſt of Wil. & Mar. 


The ſame Day Elizabeth Gaunt was executed 


according to her Sentence. She left the following 
Paper. 


cc OT knowing whether I ſhould be ſuffered 
cc or able, becauſe of Weakneſſes that are 


upon me, through my hard and cloſe Impriſon- 


«© ment, to ſpeak at the place of Execution, I write 


s theſe few Lines, to ſignify 1 am well reconciled 


„to the Way of my God towards me, though it 
« be in Ways I looked not for, and by terrible 
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ings, yet in Righteouſneſs; for having given 
— Lie, he 3 to have the Diſpoſing of it, 
when, and how he pleaſeth to call for it; and I 
deſire to offer up my All to him, it being but my 
reaſonable Service; and alſo the firſt Terms that 
Chriſt offers, that he that will be his Diſciple, muſt 
forſake all and follow him. And therefore, let 
none think it hard, or be diſcouraged, at what 
hath happened unto me; for he doth nothing 
without Cauſe, in all that he hath done unto us; 
he being Holy in all his Ways, and Righteous 
in all his Works; and it is but my lot in com- 
mon with poor deſolate Sion at this day: neither 
do I find in my Heart, the leaſt Regret of any 
thing that I have done, in the Service of my Lord 
and Maſter Jeſus Chriſt, in favouring and ſuc- 
- couring any of his poor Sufferers, that have ſhew- 
ed favour to his righteous Cauſe ; which Caule, 
though it be now fallen and trampled on, as if 
it had not been anointed, yet it ſhall revive, 
and God will plead it at another rate, than yet 
he hath done, with all its Oppoſers and malicious 
Haters: and therefore let all that love and fear 
him, not omit the leaſt Duty that comes to hand, 
or licth before them, knowing thar Chriſt hath 
need of them, and expects that they ſhould ſerve 
him. And I deſire to bleſs him that he hath made 
me uſeful in my Generation, to the comfort and 
relief of many diſtreſſed ones, that the Bleſſing of 
thoſe that have been ready to periſh, hath come 
upon me, and I have been helped to make the 
Heart of the Widow to ſing; and J bleſs his holy 
Name, that in all this, together with what I was 
charged with, I can approve my Heart to him, 
that I have done his Will, though I have croſſed 
Man's Will; and the Scripture that ſatisfied me 
in it, is the 16th of Ja. 3, 4. Hide the Out-caſts, 
betray not him that wandereth z let my Out-caſts 
dwell with thee. Obadiah xii. 13, 14. Thou ſhould/? 
not have given up him that eſcaped, in the Day of 
Dijtreſs. But Man faith, You ſhall give them up, 
or you ſhall die for it. Now whom to obey, 
« judge ye. So that I have cauſe to rejoice and be 
« exceeding glad, in that I ſuffer for Righteouſneſs 
ſake, and that I am accounted worthy to ſuffer 
for well-doing, and that God hath accepted any 
Service from me, that hath been done in Since- 
rity, though mixed with manifold Weakneſles 
and Infirmities, winch he hath been pleaſed for 
Chriſt's ſake to cover and forgive. And now, 
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te but alittle one, and might well become a Prince 


to forgive; but, Ile that ſheweth no Mercy, ſhall 
find none: and I may ſay of it, in the Language 
of Jonathan, I did but taſte a little Honey, and 
lo, I muſt die for it; I did but relieve a poor, 
« unworthy and diſtreſſed Family, and lo, I muſt 
die for it. I defire in the Lamb-like Will, to 
forgive all that are concerned; and to ſay, Lord 
& lay it not to their Charge; but I fear and be- 
6: hieve, that when he comes to make Inquiſition 
for Blood, mine will be found at the door of the 
a—_—_ furious “ Judge, who, becauſe I 

Jens could not remember things, through 
my Dauntedneſs at Burton's Wife and Daughter's 
Witneſs, and my Ignorance ; took advantage 
thereat, and would not hear me, when I had 
called to mind, that which I am ſurewould have 
** invalidated their Evidence; and tho' he granted 
* ſome things of the ſame nature to another, yet 
* he granted it not to me. My Blood will be 


e alſo found at the door of the unrighteous Jury, 
Vol. IV. 


cc 


as concerning my Fact, as it's called, alas, it is 
S my , 


for High-Treaſon. 
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who found me guilty upon the ſingle Oath of an 
outlawed Man; for there was none hut his Oath 
about the Money, who is no legal Witneſs, tho? 
he be pardoned, his Outl:wry not being recall'd: 
and allo the Law requires two Witnefles in point 
of Life ; and then, about my going with him 
to the Place mentioned, it was, by his own 
Words, before he could be outlawed, for it was 
two Months after his abſconding ; and though 
in a Proclamation, yet not High-Treaſon, as I 
have heard: ſo that I am clearly murdered b 
ou. And alſo bloody Mr. Atterbury, who ſo 
inſatiately hunted after my Life; and tho? it is 
no Profit to him, yet through the IIl-will he 
bore me, left no Stone unturned, as I have 
ground to believe, until he brought me to this; 
and ſhewed favour to Burton, who ought to 
have died for his own Fault, and not to have 
bought his Lie with mine. And laſtly, Richard- 
/on, who is cruel and ſevere to all — my Cir- 
cumſtances, and did at that time, without all 
Mercy or Pity, haſten my Sentence, and held up 
my Hand that it might be pronounced; all which, 
together with the“ Great one of all, 
by whoſe Power all theſe, and mul- 
titudes of more Cruelties are done, I do heartily 
and freely forgive, as done againſt me: But as it's 
done in an implacable Mind againſt the Lord 
Chriſt, his righteous Cauſe and Followers, I leave 
it to him who is the Avenger of all ſuch Wrongs, 
and hath ſaid, I have raiſed up one from the 
North, and he ſhall come upon Princes as upon Mor- 
tar, and as the Potter treadeth Clay, Iſa. xli. 25. 
He ſhall cut off the Spirit of Princes, and be ter- 
rible to the Kings of the Earth, Pal. Ixxvi. 12. 
And know this alſo, that tho? you are ſeemingly 
fixed, and becauſe of the Power in your hands, 
and a weighing out your Violence, and deali 
with deipiteful Hand, becauſe of the old — 
new Hatred, by impoveriſhing, and by every 
way diſtreſſing thoſe you have got under you; 
yet unleſs you ſecure Jeſus Chriſt, and'his holy 
Angels, you ſhall never do your buſineſs, nor 
your hands accompliſh your Enterprizes ; for 
he will come upon you c'er you are aware, and 
therefore, O that you will be wiſe, inſtructed, 
and learn, is the Deſire of her that finds no 
Mercy from you, 


* X. James II. 


Elizabeth Gaunt. 


POSTSCRIPT. 


Uch as it is, you have it from her, who 
hath done as ſhe could, and is ſorry ſhe can 
do no better ; hopes you will pity and cover 
weakneſs, ſhortneſs, and any thing that is want- 
ing, and begs that none may be weakned or 
humbled at the lowlineſs of my Spirit ; for God's 
Deſign is to humble and abaſe us, that he alone 
may be exalted in this Day : and I hope he will 
appear in the needful time, and it may be re- 
ſerves the beſt Wine till laſt, as he hath done 
for ſome before me ; none goeth to Warfare at 
his own Charge, and the Spirit bloweth, not 
only where, but when it liſteth ; and it becomes 
me, who have fo often grieved, quenched, and 
reſiſted it, to wait for and upon Motions of 
the Spirit, and not to murmur: but I may 
mourn, becauſe through want of it, I honour 
not my God, nor his bleſſed Cauſe, which I have 
ſo long loved and delighted to love; and repent 
of nothing about it, but that I ſerved him and 
it no better, 
Y Th 
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The Trial of CHARLES BATEMAN, Jurgeon, at the Old- 
Bailey, for High-Treaſon, December 9. 1685. 1 Jac. II. 


E Sion, of Peace, Oyer and 
wall Terminer, and Goal-Delivery of New- 
date, for the City of London and 
County of Middl:/ex, beginning at 
WD 7u/tice Hall in the Old-Bailey, on 
the gth of December, 168 5.- Charles 
Bateman, againſt whom an Indictment of High 
Treaſon had been found, for conſpiring the Death 
of the late King, Sc. was brought in the Cuſtody 
of the Keeper of Newgate in order to his Arraign- 
ment; and being ordered to hold up his Hand, 
he defired that he might firſt ſay ſomething for 
himſelf, in order to put off his Trial, but was told 
by * Mr. Recorder, he mult plead be- 
Sir Thomas fore he could be heard. Whereupon 
Jenner. qefiring to know whether he might 
have the ſame advantage after his Pleading as 
before, as to gain longer time for his Trial; and 
being anſwered he might, he held up his Hand, 
and then the Indictment was read. 

Mr. Bateman pleaded not guilty, and deſired his 
Trial might be put off, ſaying, He was not pre- 
pared to make his Defence, and therefore prayed 
a longer time, ſaying, He had been cloſe Priſoner 
for the ſpace of ten Weeks, and was over and above 
very much indiſpoſed ; and farther alledged, be had 
had no Notice nor Pannel of the Jury. As for Notice 
of Trial, he was anſwered, that it was not 
uſual to give any in that Court, but that he ought 
to have expected it, and prepared for it accord- 
ingly ; and as for the Pannel, it was not deny'd 
him. Then he pray'd a Copy of the Indictment, 
but was told it could not be allowed ; and upon 
his further alledging his unpreparedneſs and no 
notice of Trial, and the like, the King's Counſel 
urged that he had Opportunity enough to take 
notice of his Trial, for that it was upon an In- 
dictment of the precedent Se Then he aſked 
what time he might have between his Arraignment 


and Trial; and was anſwered, as much as would 


ſtand with the conveniency of the Court : and 
after ſeveral Hours reſpite, he a ſecond time was 
brought to the Bar, and then upon his humble 
Requeſt, Pen, Ink, and Paper was allowed him, 
and his Son to aſſiſt him; and then were ſworn 
to try the Iſſue, 


Richard Aley Eſq; j Edward Rhediſh 
Richard Williams George Lilburn 
Jobn Cannum Daniel Fouls 
Patrick Barret Peter Floyer 
Jobn Palmer Lawrence Cole 
James Raynor John Cooper. 


And he making no Exceptions to them, then 
the Indictment was read. 


The Jurors, Sc. 


H A T Charles Bateman, late of the Pariſh 
E of St. Dunſtan in the eſt, in the Ward of 
Farringdon without, London, Surgeon, as a falſe 
Traitor, againſt the moſt illuſtrious and excellent 
Prince, Charles the Second, late King of Eng- 


land, Scotland, France and Ireland, Defender of the 
Faith, and his natural Lord; not having the 
Fear of God in his Heart, nor weighing the Du- 
ty of his Allegiance; but being moved and ſe- 
duced by the Inſtigation of the Devil, the cor- 
dial Love, and true, due and natural Obedience, 
which a true and faithful Subject of our late Lord 
the King, towards him ſhould, and of right ought 
to bear, altogether withdrawing and practiſing, 
and with ail his Strength intending the Peace 
and common Tranquillity of this Kingdom to 
diſquiet and diſturb, and War and Rebellion a- 
gainſt our late Lord the King, within this King- 
dom to ſtir up, move, and procure; and the 
Government of our late Lord the King, of this 
Kingdom to ſubvert, and our ſaid late Lord the 
King, from the Stile, Title, Honour, and Kingly 
Name, of the imperial Crown of this Kingdom to 
depoſe and deprive, and our faid late Lord the 
King to Death, and final Deſtruction to bring 
and put; the 3oth Day of May, in the 35th Year 

of his Reign, and divers other Days and Times, 


as well before as afterwards, at the Pariſh and 


Ward aforeſaid, falſely, maliciouſly, deviliſhly , 
and traitorouſly, with divers other Rebels and 
Traitors to the Jurors unknown, did conſpire, 
compaſs, imagine, and intend our faid late Lord 
the King, then his ſupreme and natural Lord; 


not only of his Kingly State, Title, Power and 


Government of his Kingdom of England, to de- 
prive and depoſe, but alſo our ſaid late Lord the 
King to kill, and to Death to bring and put, 
and the ancient Government of this Kingdom to 
change, alter, and ſubvert ; anda miſerable Slaugh- 
ter amongſt the Subjects of our ſaid late Lord the 
King to cauſe and procure, and Inſurrection and 
Rebellion againſt our ſaid late Lord the King 
to procure and aſſiſt. And the ſame- moſt wicked 
Treaſons and traitorous Conſpiracies, Compaſſings, 
Imaginations and Purpoſes aforeſaid to effect, and 
bring to paſs; he the ſaid Charles Bateman, as 
a falſe Traitor, then and there, (to wit) the ſaid 
3zoth Day of May, in the 35th Year aforeſaid, 
and divers other Days and Times, as well be- 
fore as afterwards, at the Pariſh and Ward afore- 


aid, falſely, unlawfully moſt wickedly, and trai- 


torouſly, did promiſe and undertake to the ſaid 


other falſe Rebels and Traitors then and there 


being preſent, That he the ſaid Charles Bateman 
would be aſſiſting and aiding, in the taking and 
ap; rehending the Perſon of our ſaid late Lord the 
King, and in taking and ſeizing the City of Lon- 
don, and the Tower of London, the Savoy, and 
the Royal Palace of White-Hall, againſt the Duty 
of his Allegiance, againſt the Peace, &c. and as 
gainſt the Form of the Statute in this Caſe made 
and provided, &c, 


Mr. Phipps, Counſel for the King, opened the 
Nature of it, and was ſeconded by Mr. Serjeant 
Selby and Mr. Charles Moloy ; after which, Mr. 
Jaſias Keeling was ſworn, whoſe Evidence was, that 

he 
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he had been at divers Meetings and Conſults, where 
the Methods had been propoſed for the Purpo- 
ſes aforeſaid ; and more particularly one time with 
Rumbold the Maliſter, ſince executed for High 
Treaſon, and that then, three Papers were pro- 
duced by Rumbe/d and opened, containing the Mo- 
del of the Deſign, to divide the City into twenty 
Parts, and to raiſe five hundred Men in each Part, 
ro be under one Chief, and nine or ten Subordi- 
nates whom he ſhould appoint, the Names of the 
Lanes and Streets of each Diviſion being likewiſe 
inſerted thereinz and at that time Rumboid pro- 
poſed the bulineſs of the Rye-Houſe, laying, He 
had a Houſe very convenient to plant Men in, to ſeize 
the King in his return from New-Market, but that 
he ſomewhat boggled about the killing of the 
Poſtillion, which had been propoſed the better to 
ſtop the Coach, becauſe it looked too much like 
an Exploit in cold Blood. He further depoſed, 
that he had been at divers other places where it 
had been diſcourſed to the ſame Effect, and that 
Mr. Bateman was looked upon as a Perſon fit- 
ting to manage one Diviſion in order to an In- 
ſurrection, to ſeize the Tower, City, &c. This 
being the Sum of Mr. Keeling's Evidence; Mr. 
Bateman ſaid, that what he had ſworn, did not 
affect or charge any Treaſon upon him; and was 
anſwered by the Court that it did not, and bid the 
Jury take notice, that what Mr. Keeling had ſworn, 
was only to the Conſpiracy in general, and did 
not affect the Priſoner in particular. 

Then Thomas Lee was ſworn, and gave Evi- 
dence, That he being made acquainted with the 
Deſign by Mr. Goodenough, &c. and how the City 
was to be divided into twenty Parts and managed 
and being aſked who was a fit Man to manage 
one part, he nominated Mr. Bateman, and there- 
upon was deſired to go to him, and ſpeak with 
him about it as from Mr. Goodenough ; and when 
he came to diſcourſe him about that Affair, he 
apprehended very plainly, that he was no Stran- 
ger to it, nor boggled to give his Aſſent, and 
ſeem'd much deſirous to ſpeak with Mr. Goode- 
nough about it: That he likewiſe went one day 
to the late Duke of Monmonth's Houſe with Mr. 
Bateman; and Mr. Bateman, after he had had 
ſome Diſcourſe with one of the Duke's Servants, 
came to him and told him, the Duke was willing 
to engage in the Buſineſs, and aſſur'd him, that 
he had divers Horſes kept in the Country, to be 
in a readineſs when matters ſhould come to Ex- 
tremity; and from thence he went with him to 
the King's-Head Tavern, and there had diſcourſe 
to the tame effect: and from thence they came 
to the Devil-Tavern within Temple-Bar, where Mr. 
Bateman propoſed the ſeizing the City, Tower, 
Savoy, White-hall, and the Perſon of the late 
King, and promiſed not to be wanting therein. 
At another time, he met him at the Half-Moon- 
Tavern in Alderſgate-ſtreet, where diſcourſing a- 
bout the Condition the Conſpirators were in, 
as to the intended Inſurrection, he ſaid, IF he 
could but ſee a Cloud as big as a Man's Hand, be 
world not be wanting to employ his Intereſt : and 
that there were other Diſcourſes tending to the 
Inſurrection, but were broke off by the coming 
in of one John Almeger, before whom Mr. Bate- 
man would not diſcourſe, becauſe he knew not 
of his coming, | 
Mr. Lee being aſked the Deſign of that Meet- 
ing, reply*d it was upon the account of carrying 
* * a and that Mr. Bateman had 
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told him, that he intended to take a Houſe 
near the Tower, to place Men in, in order to ſur- 
prize it, and that he had held divers Conferences 
with ſome Sea-Captains on that Affair; and that 
he had been with them at Coffee-Houſes, &c. t 
ſundry other times; but there, to prevent diſcovery, 
they ſpoke of the Deſign at a great diſtance, 

To this Evidence, Mr. Bateman objected, that 
if he had been conſcious of what was laid to his 
Charge, he was fit for Bedlam; ſaying, He won- 
der*d if he had heard him ſpeak ſuch words, be bad 
not accuſed him ſooner : but was anſwered that Mr. 
Goodenough was not to be had till after the Re- 
bellion in the Veſt; and that Lee's ſingle Teſti- 
mony in Caſe of High Trea/on in ſo high a na- 
ture, was not ſufficient. | 
Then Mr. Richard Goouden:ugh was called, who 
being ſworn, depoſed, that being in Company 
with Mr. Bateman (to the beſt of his Remem- 
brance) at the King's-Head Tavern in St. Swithin's- 
Alley near the Royal Exchange, and having ſome 
Diſcourſe about the intended Inſurrection, and of 
Wade and others that had engaged to promote it; 
Mr. Bateman not only approv'd of the Deſign, but 
promiſed to uſe his Intereſt in raiſing Men ; and not 
only to be aſſiſting in the Diviſion allotted him, but 
in ſurpriſing the City, Savoy, Sc. and in driving the 
Guards out of Town. To this he objected, that 
he was not at the King*s-Head, with Goodenough 3 
to which Mr. Goodenough reply'd, He bad not ſworn 
Poſitive to the place, though be verily believed that 
was the place; but however, as to the Diſcourſe 
and Words then ſpoken by Mr. Bateman, be was 
poſitive. | 

The Evidence being thus full againſt Mr. Bate- 
man, and Liberty granted him to make what 
Defence he could, he deſired that Sir Robert Adams 
might be heard, in relation to a falſe Report the 
ſaid Mr. Lee had raiſed of Sir Robert and others ; 
and Sir Robert being in Court, gave Evidence that 
there had been a Report abroad, ſaid to be rai- 
ſed by Mr. Lee, that he (v'z. Mr. Lee) had beaten 
three Knights, and that Mr. Lee came to him and 
aſced his pardon, acknowledging the thing in it ſelf 
was altogether falſe. 

To the ſame purpoſe Sir Simon Lewis was cal- 
led, but appeared not. 

Amos Child being called by Mr. Bateman, to 
teſtify his Knowledge of Mr. Lee, and being aſked 
what he could ſay againſt him, declared, That 
he knew nothing to the contrary, but Mr. Lee was 
an honeſt Man. 

One Baker being called by Mr. Bateman, to 
teſtify that Mr, Lee would have ſuborned him 
againſt him to his Prejudice, ſome Years ſince, 
of which he had made an Afidavit before Sir 
William Turner, and the ſaid Baker not then ap- 
pearing in Court, he defired Sir William Turner 


to give ſome account of Baker's Examination, 


which the ſaid Sir William had taken; but it being 
about two Years ſince, Sir William declared, He 
could not charge his Memory with any of the Par- 
ticulars contained therein. 

Mr. Tompkins, Sir William Turners Clerk, being 
called, and aſked what he could fay concerning 
any Examination of Baker's taken before Sir Wil- 
liam, that related to Lee; he ſaid, there was an 
Examination taken Anno 1683, wherein Mr. Lee 
was mentioned; but to the beſt of bis Remembrance 
it was returned before the King and Council, and 
he could not give any account of the Particulars, 
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Then Mr. Bateman deſired to know upon what 
Statute he was indicted, and was informed by the 
Court, That the Treaſon wherewith he ſtood charg- 
ed, was comprehended within the 25th of Edward 
the 3d, and the 13th of Car. 2. by Overt-Act; and 


having little more to ſay in his own Defence, af- 


ter a favourable hearing of all he had materially 
to offer, and his Son having been allowed by the 
Court to aſſiſt him, in looking over his Notes, 
and calling his Witneſſes, by reaſon he through 
ſickneſs pretended himſelf incapable: Then the 
Lord Chief Fuſtice of the King's Bench ſumm'd up 
the Evidence at large, and omitted nothing that 
might be for the advantage of the Priſoner, where- 
by the matter was fairly, fully, and clearly left 
to the Jury; and thereupon Mr. Bateman was 
taken from the Bar. After which the other Pri- 
ſoners being called and tried, and the Jury ready 
to go forth to conſider of their Verdict, Mr. Bate- 
man's Daughter came in and beſought the Court, 
that Baker, whom ſhe ſaid ſhe had found out, might 
be beard againſt Mr. Lee; but Mr. Lee being gone, 
and the Trial already over, the King's Counſel 
oppoſed it, unleſs Mr. Lee could be found (which. 
he could not be at that time) and the Court ha- 
ving deliver'd their Opinion that it was not con- 
venient to examine any Witneſs after the Jury had 
received their Charge, it being a very ill Prece- 
dent and of dangerous Conſequence ; yet ſome 
of the Jury deſiring it, the Court, to prevent any 
Objections that might be made, contented, and 
Baker had leave to ſpeak : whoſe Evidence was, 
that being in Company with Mr. Lee, ſome time in 
the Year 1683, and diſcourſing about divers matters, 
he bid him go to the Sign of the Peacock, and Io the 
Angel and Crown, to a Surgeon and a Linnen- 
Draper whom he named, the former of which he re- 
membred t9 be the Priſoner, and to inſiuuate himſelf 
into their Company and diſcourſe them , and when he 
demanded of Mr. Lee to what end he fhould do it, 
or about cobat he ſhould diſcourſe them, he told him 
it might be about State-Affairs, and by that means 
he wou'd find a way to make him a great Man; 
and when he excuſed bis attempting to intrude into 
ſuch Company as was above him, he being but a 
Shoe-maker, Mr. Lee told him be knew that he kept 
Company with ſich ard ſuch men, and why ce d be 
not as well ds it with th:ſe he had mentioned. And of 
this he ſaid his Exanunation was taken before Sir 


William Turner; but this being nothing to the pur- 
poſe, but was rather looked upon as a Deſign Mr. 
Lee had to make a diſcovery of the Conſpiracy, if 
he could have procured further Evidence to have 
corroborated his own, and Baker being looked 
upon as a broken Fellow, and that he lodged near 
the Seſſons Houſe, and yet came not in before, 
though often called ; the Conſideration of the whole 
matter was left to the Jury, and an Officer being 
{worn to attend them went out, and after about 
half an Hour's debating that, and what elſe was 
before them, gave in their Verdict, at Charles 
Bateman then at the Bar, was Guilty of the High 
Treaſon as laid in the Inclictmest; which Verdict 
was accordingly recorded, and the Viiloner re-con— 
veyed to Newgate: And being again brouglit to 
Juſtice-Hlall, on Friday the 11th of December, in 
order to receive Sentence; and upon holding up 
his Hand, being aſked has he could fy for him- 
ſelf, why the Court ſhould not give Judgment againſt 
him acccrding to the Law; he deſired to know whe- 
ther Mr. Goodenough was fully pardoned, and was 
told, that as for the Out-lawry he was pardoned, 
and that his Pardon hath been allowed and approved 
of in that Court, and in the Court of King's- 
Bench, and for any thing elſe he was not proſecuted. 
Then he ſaid his Opinion was altogether for Monar- 
chy, and that he hoped he ſhould have an Advocate 
— the King; but had nothing more material to 
offer. 

Then Mr. Recorder, after having ſpoke ſeveral 


things in aggravation of that great Crime, where- 


of, after a fair and favourable Trial, he was con- 
victed, adviſed him not to flatter himſelf with 
hopes of Life, and thereby delay his Repentance 
neceſſary for his future Happineſs ; pronounced the 
Sentence, which was, That he ſhou!d return to the 
Place from whence he came, from thence be drawn 
to the Place of Execution, there to be hang'd by 
the Neck, and whilſt alive be cut down, and his 
Bowels to be taken out and burut; bis Head to be 
ſever'd from his Body, and his Body divided into 
four Parts, and that his Head and Quarters be 
diſpoſed at the Pleaſure of the King. 

Upon this he prayed a Divine might have leave 
to come to him, as likewiſe his Relations; which 
being allowed, he departed the Court, and was 
on Friday the 18th of December, executed at Y- 
burn according to the Sentence, 
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Remarks upon the Trials of Edward Fitzharris, 


Stephen Colledge, Count Coningimark, the Lord Ruſ- 
ſel, Col. Sidney, Henry Corniſh, and Charles Bate- 
man; as alſo on the Earl of Shaftesbury s Grand Jury, 
Wilmer's Homine Replegiando, and the Award of 
Execution againſt Sir Thomas Armſtrong. By $ir John 
Hawles, afterwards Sollicitor-General. 


JAS yerting the eſtabliſh'd Religion, and 
invading Property, alone could not be the Cauſes. 
For if it be true, that the ſame Cauſes have gene- 
nerally the ſame Effect; it is plain, that in the 
Reign of a precedent Monarch, the Subverſion of 
the eſtabliſh'd Religion was as much deſign'd, or 
at leaſt was believ*d to be ſo, as of late; and it is 
not material whether what was ſuſpected was true 
or not; and Property was as much invaded as of 
late, by impoſing Ship-Money, and other Taxes 
in the Nation, but more eſpecially Ship- Money; 


which at firſt was light and eaſy, but in progreſs of 


Time was increas'd, according as it was found the 
Nation would bear it. And at length it was fear- 
ed, as there was juſt Reaſon ſo to do, that it 
would become as burdenſom as what is now im- 
poſed on the French Nation by the French King; 
and yet, when the War broke out, if the Hiſtory 


of thoſe Times, or the Perſons who liv'd about 


thoſe Times, are to be believ'd, the majority of 
the Nation took part with the King. There was 
therefore ſome other Reaſons for the Diſaffection of 
the Nation to the late Government, and they may 
be rank'd under theſe ſix Heads. 

Exorbitant Fines ; cruel and illegal Proſecu- 
tions; outrageous Damages; ſeizing the Charters 
diſpenſing with the Teſt and Penal Laws; and un- 
due Proſecutions in criminal, but more eſpecially 
in capital Matters. 

For the Firſt, I ſhall only obſerve, that when the 
Houſe of Commons, in the Parliament 1680, took 
that Matter into Conſideration, and intended to 
impeach ſeveral Perſons for the ſame, the higheſt 
Fine, at that time complain'd of, was but 1000 J. 
and yet in few Years they were heighten'd to 
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10,000 J. 20,000 J. 30,000 J. and 40,000 J. 

For the Second, the Puniſhment of Oates, Dau- 
gerfield, and Mr. Jobnſon; and the cloſe Impri- 
ſonment of Mr. Hamden, Sir S muel Barrardiſlon, 
and of ſeveral other Perſons, as they were againſt 
the Law, ſo they were without Precedent. 

For the Third, tho* the Damages given to Bol/- 
worth were the firſt outrageous Damages given, 
which were taken notice of, and in truth were 
ſuch ; yet in little time Damages for Matters of 
like kind were quickly improved to 10,000 J. 
20,000 J. 40,000 /. nay 100,000 J. the Truth of 
which a great many living Witneſſes, to their ſor- 
row, can teſtify. 

For the Fourth, the ſeizing the City, and other 
Charters, upon the Pretences on which they were 
queſtion'd, was without Example. 

For the Fifth, the diſpenſing with the Teſt and 
Penal Laws, was as miſchievous as it was illegal; 
it making Perſons capable, who were incapacitated 
by Law of being in Places, of exerciſing Offices, 
for uv The Perſons who had Power to confer or 
beſtow the ſame, had more affection, than for the 
Perſons who at that preſent enjoy'd them: The 
Conſequences of which were quickly ſeen, in turn- 
ing out the preſent Poſſeſſors to make room for 
others; which was the thing, which, as a Scotch 
Biſhop ſaid of another matter, ſt tbe Kiln a- 


re. 

Of theſe five Particulars ſomething hereafter may 
be ſaid ; at preſent, this Treatiſe is only to conſi- 
der how far the Proceedings in capital Matters, of 
late Years, have been regular or irregular : And 
as to that, I ſhall not at all conſider how far the 
Perſons hereafter mention'd were guilty of the 
Crimes of which they were accus'd, but how far 
the Evidence againft them was convincing to prove 
them guilty, and what Crimes the Facts prov'd 
againſt them in Law were. 
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HE firſt Perſon I ſhall begin withal ſhall 

be Filzharris ; and that it may not be won- 
der'd, that the Trial and Condemnation of 

a Perſon who was confeſſedly an Iriſh Papiſt, 
4 one whoſe Crimes 


were ſuch, that if the Law declar'd had not made 
3 


Capital, it had been juſt, in reſpe& of the Ma- 
lefactor, for the Legiſlative Power to have enact- 
ed, that he ſhould ſuffer the ſevereſt Puniſhment 
uſually inflifted for the higheſt Crime: yet, in re- 
ſpect of the common Good, it had been juſt and 
& to have pardon'd him, if he would have on. 
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f {fd who were his Conſpirators and Setters on; 
for I am apt to think, that if that Matter had been 
thoroughly look*d into, ſome Perſons, afterwards 
Witneſſes in the Lord Ryſſ:/'s, Colonel Sidney's, 
and Mr. Hampden's Trials, had either never been 
produc'd, or had not been credited if produc'd; 
nor would my Lord of Eſex's Throat have been 
cut; and my Lord R#yſſel, and Colonel Sidney 
might have worn their Heads on their Shoulders to 
this Day. | 

All will agree, that there was a great ſtruggle 
between the Whigs and Tories, as they were then 
call'd, for hanging or ſaving that Man: Both a- 
greed he deſerv'd to be hang'd ; the firſt thought 
it their Advantage to fave him if he would confeſs, 
the laſt thought it was fit to hang him for fear he 
would confefs. And to explain the matter, it is 
fit to go a little higher: It cannot but be remem- 
bred, that before the breaking out of the Popiſh 
Plot, Mr. Claytole was impriſon'd in the Tower for 
deſigning to kill the King, in ſuch place and man- 
ner as Oates afterwards diſcover'd the Papiſts in- 
tended to do it. In Trinity Term, 1678, he had 
an Habeas Corpus to the King's Bench, and was 
brought thither in order to be bail'd, and produ- 
ced Perſons of Worth to bail him ; but the Penalty 
of the Bail ſet by the Court was ſo high, and the 
Court ſo aggravated the Crime for which he was 
committed, and the likelihood of the Truth of it, 
that the Bail refus'd to ſtand, and Cla pole was re- 
manded to the Tower, But the Term after, when 
the Matter, of which he was accus'd, appear'd 
bare-fac'd to be the Deſign of other People, he 
was let go, for fear the Examination of it ſhould 
go further in proving the Popiſh Plot, than any 
thing at that time diſcover' d. And if it were now 
diſcover*d, upon whoſe and what Evidence he was 
committed, it would go a great way in diſcovering 
the Truth of many Matters, as yet in the dark, 
(but that Deſign miſcarry*d, becauſe the Intrigue 
was diſcover'd before it took effect; and yet a like 
Deſign was ſtill carried on, and many of the Cler- 
gy of the Church of Ezgland had been prevail'd 
with to cry the Popiſh up as a Fanatick Plot.) The 
Papiſts and the Clergy of the Church of Eng- 
land being in the late Times equally Sufferers, and 
oppreſs'd by the Fanaticks, they naturally grew to 
have a Kindneſs for each other, and both join'd in 
hating the Fanaticks ; and therefore pretended, at 
leaſt, that they did not believe any thing of the 
Popiſh Plot, but that Report was given out by the 
Fanaticks, whilſt they themſelves were deſigning 
ſomething againſt the Church of England. The 
Pa piſts having ſo great a part of the Clergy of the 
Church of England, ready to beheve any thing of 
a Fanatick Plot, which they ſhould forge, and ob- 
ſerving that that which gave Credit to the Popiſb 
Plot, was Writings concurring with Oral Teſti— 
mony, which it did; for very little of the Truth 
of the Popiſo Plot depended on the Credit of Oates, 
 Bealve, or any other Perſon, moſt of the Facts of 
that Deſign, when diſcover'd, proving themſelves : 
To inſtance in one; Oates diſcover'd Coleman had 
Intelligence with Le Chaiſe, of a Deſign on Eng- 
land, and that Coleman had Papers teſtifying as 
much; when thoſe Papers were ſciz'd, and own'd 
by Coleman, and the purport of them was what 
Oates ſaid they were, it was not material, whether 
Oates was a Man of Truth or not, the Papers, 
without Ozzes's further Evidence, ſufficiently prov'd 
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+ Burnet's Hiſtory of his own Times, Vol. I. p. 475. 


the Deſign: I ſay, the Papiſts, having obſerv'd what 
the Evidence was which gave Credit to that Plot, 
reſolv'd to purſue the ſame Steps, and therefore 
Dangerfield was made uſe of to leave Papers in Co- 
lonel Man/e””s Lodging, who was an Acquaintance 
of my Lord Shaftesbury's importing a + Plot ; 
but that was ſo fooliſhly carried on, „ * Cob 
and the then * Attorney-General, who I 2 * 
had the Examination of that Matter, 

not being qualify'd with the Aſſurance his Succeſ- 
ſor had, to carry on a thing that had neither Senſe 
nor Honeſty in it, made ſuch a ſcurvy Report of 
the Matter to the King and Council, that they 
were enforc*d to vote Manſel Innocent, Dangerfeld 
Guilty, and that it was a Deſign of the Papiſts to 
lay a Plot to the Diſſenters Charge, and a further 
Proof of the P4iſþ Plot. But that Attorney-Ge- 


nera! being remov'd to a Place of more Honour, 


though of leſs Profit, and * another 
put in his Place, the Papiſts reſolv'd 
to carry on the ſame Deſign ; and no 
Perſon a fitter Inſtrument than Fitzharris, in re- 
ſpect of his Religion and his Acquaintance 3 but 
before his Deſign came to perfection, it was diſ- 
cover'd. 

He was firſt impriſon'd in Newgate, where ſome 


* Sir Robert 
Sawyer. 


Perſons (amongſt whom Mr. Corni/h, as I remem- 


ber, then Sheriff, was believed to be one, and it 
was not the leaſt of his Crime, that he endeavour'd 
to look into that Arcanum) went to examine him 
as to the Particulars of that Deſign ; which was 
quickly taken notice of, and the Priſoner, in breach 
of the Habeas Corpus Act, remov'd from thence to 
the Tower, where he was kept cloſe Priſoner. 

The Parliament at Oxford meeting ſoon after 
Fitzharris's Apprehenſion, and the Houſe of Com- 
mons being inform'd of as much of his Deſign as 
was then diſcovered, they thought themſelves high- 
ly concern'd to examine him ; but how to do it 
they knew not: only they reſolv'd (upon a Re- 
port which one of their Members made them of 
one Hubert, who confeſſed himſelf guilty of firing 
the City of London, upon which it was reſolv'd to 
examine him in the Houſe of Commons the next 
Morning, but before the Houſe ſat Hubert was 
hang' d) that Fitzbarris ſhould not be hang'd with- 
out their knowledge and conſent ; and to effect 
it, they remember'd a Deſign to try the five Po- 
Piſb Lords in the Tower upon Indictments; whereup- 
on, if they ſhould be acquitted, it was thought that 
thoſe Acquittals might be pleadable to Impeach- 
ments. To prevent which, the Houſe had exhibit- 
ed general Impeachments of High- Treaſon againſt 
them in the Houſe of Lords ; which had ſuch ſuc- 
ceſs, that the Lords were never, and the Judges 
gave their Opinion that they could not be, tried 
on the Indictments, as long as the Impeachments 
were 1n being ; for which Reaſon, the Houſe of 
Commons exhibited a general Impeachment of 
High-T reaſon in the Houſe of Lords againſt Fitz- 
harris, which was receiv'd; after which the Houſe 
of Lords made an Order, that Fitzharris might or 
ſhould be try*d in the King's Bench for the ſame 
Treaſon : ſuddenly after which, that Parliament was 


diſſolv'd. Whether Titzharris's Buſineſs was the 


break-neck of that Parliament, I know not, but 
it was ſhrewdly ſuſpected it was. 
There was at that time a * Chief 
Juſtice in the King's Bench, who was 
himſelf under an Impeachment of 


* Sir William 
Scroggs. 


High- 


Pn 


* 
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for that Reaſon, ſax ther an Appeal reſembled an Impeachment ; that 


High-Treaſon, and had not, 
in Court for ſome Terms preceding ; and the 
Trial of Fiizharris being generally look'd upon to 
be as illegal as it was odious, it was thought conve- 
. nient to carry it on by a Perſon of 
— — better Credit; whereupon * one who 
| lad been a Puiſne Judge of that Court, 
and had behaved himſelf very plauſibly, and had 
gained Credit by being turn'd out, was thought 
to be the fitteſt Perſon to undertake it; and ac- 
cordingly the then preſent Chief Juſtice was re- 
mov*d, and the other was preferred to his Place. 

It being reſoly'd that Fitzbarris ſhould be try'd, 
the Buſineſs was how to get Witneſſes to give Evi- 
dence to a Jury, and how to get Juries to find the 
Bill, and to convict the Priſoner, which were dif- 
ficult Preliminaries. 

SE Perſon who had been one of the 
3 Houſe of Commons, which had ex- 

hibited the Impeachment, was a prin- 
cipal Witneſs; but if he ſhould give Evidence on 
the Indictment, he knew not how far he might be 
hereafter queſtionable and puniſhable for it, when 
a Parliament ſhould ſit again; but at laſt that Per- 
ſon was prevail'd upon to give Evidence, but by 
what Means is beſt known to himſelf, And as for 
the Juries, Grand and Petty, they were fatisfy*d 
with the Direction of the Court, that they not on- 
ly might, but ought to find the Bill, and Verdict, 
according to their Evidence. And I think the Court 
was ſo far in the right. a 

That Matter being adjuſted, a Bill of High- 
Treaſon was found againſt the Priſoner; whereup- 
on he was preſently arraigned,. and after much Con- 
teſt and Declaration of the Court, that they could 
hear nothing till he had pleaded in chief (which if 
he had done, the Plea he afterwards pleaded, which 
was to the Juriſdiction of the Court, had come too 
late) he had Leave given him to plead the ſpecial 
Matter of the Impeachment ; and accordingly 
Counſel were aſſign'd him to draw up and argue his 
Plea put in to the Juriſdiction of the Court ; which 
was, That he was impeached in a ſuperior Court for 
the ſame Treaſon. 

Great Endeavours were uſed to have the Plea 
over-ruled, without ſo much as hearing the Priſo- 
ner's Counſel for the maintaining it. The Pretences 
were, that the Priſoner on his Plea ought to have 
produced the Record of his Impeachment, and 
that the Plea of the Impeachment for High-Trea- 
ſon in general was naught, without ſpecifying what 
the High- Treaſon was for which he was im- 
peach'd ; for an Impeachment, or an Indictment 
of High-Treaſon in general was 1 ; that the 
King had power to proceed on an Impeachment 
or Indictment for the fame thing, at his Election: 
That the Allegation, that Fitzharris was impeach'd, 
which Impeachment ſtood in full force, not having 
mention'd an Impeachment before, was naught. 
But afterwards the Attorney-General demurred, and 
the Priſoner join'd in the Demurrer. And then a 
Day was given to argue the Plea till Saturday the 
7th of May, at which time the Attorney added to 
the Exceptions he took to the Plea, Whether a Suit 
in a ſuperior Court can take away the Juriſdiction 
of another inferior Court, who had an original Ju- 
riſdiction of the Cauſe, of the Perſon, and of the 
Fact, at the time of the Fact committed? 

To maintain the Plea, the Counſel for the Pri- 
ſoner alledged, that an Impeachment differ'd from 
an Indictment ; the firſt was at the Suit of the Com- 
mons of England, and was like an Appeal, or ra- 
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the Proceedings were different in the Trials : In 
the firſt, the Trial is by the Houſe of Lords; in 
the laſt, of a Commoner, by a Jury of Com- 
mons. In the laſt, but little time was allowed for 
giving or conſidering of the Evidence ; in the firſt, 
a much longer time. That this Matter was never 
practiſed before; that the King may pardon a 
Criminal proſecuted by an Indictment, but not by 
an Impeachment, no more than if proſecuted by 
an Appeal. If he ſhould be acquitted on the In- 
dictment, it might be a Queſtion whether that may 
be pleaded in Bar to the Impeachment ; and if 
not, the Priſoner ſhould be brought twice in jeo- 
pardy of his Life for the ſame Crime, contrary to 
the Rule of Law. | 

To the Objection, that the Plea was not certain, 
It being pleaded as an Impeachment of High- 
Treaſon, not ſetting forth the High-Treaſon in 


particular; it was anſwer'd, that an Impeachment 


differ'd from an Indictment : For by the Cuſtoni 
of Parliament, which is the Law of the Land, ſuch 
a general Impeachment is good ; but by the Law, 
a general Indictment of High-Treaſon, without 
ſpecifying what, when, where, or how, is not 
good; and therefore the Plea of an Indictment and 
an Impeachment 1s variant. 

To the Objection, that there was no Impeach- 
ment mention'd before the Averment of gue qui- 
dem impetitio, it was frivolous; for it was re 
mention'd that he was impeach'd, and then by a 
neceſſary Conſequence there was an Impeachment. 

As to the Objection, that the might, in 
which Court he would, proſecute for High-Trea- 
ſon, it was little to the purpoſe ; for the Caſe did 
not come up to it, the Impeachment being the 
Suit of the Commons, and not of the King ; and 
that the Courts of Weſtminſter- Hall had refus'd to 
meddle with Matters relating to the Parliament. 
That though the Impeachment was general, yet 
it was made certain by the Averment ; that it was 
for the ſame Crime for which the Indictment was: 
That the Attorney-General might have taken Iſſue, 
that there was no ſuch Impeachment as was plead- 
ed; or elſe he might have ſaid, that the Im- 
peachment was not for the ſame Treaſon for which 
he was indicted; but having demurr'd, he had con- 
feſs'd both to be true. That at common Law, if 
an Appeal of Murder had been brought, the King 
could not proceed on the Indictment, till the Ap- 
peal was determin'd ; that the Judges, whereof 
ſome were then in Court, had given their Opinions 
to the King and Counſel, concerning the five Po- 
piſh Lords, that they could not be try'd upon In- 
dictments, ſo long as general Impeachments were 
depending for the fame Treaſon : and yet their 
Caſes and this differ*d ; there the Indictments were 
found before the Impeachments preferr'd, and here, 
after the Impeachment. 

In the Reply to vitiate the Plea, it was inſiſted, 
that it did not conclude /i Curia procedere debeat as 
well as vult, as was uſual for Pleas of that nature 
to do; that perhaps this Matter, if the Priſoner 
had been acquitted upon the Impeachment, might 
have been pleaded in bar to the Indictment, but it 
was not pleadable to the Juriſdiction of the Court; 
that in the Caſe of the five Lords, the Indictments 
were removed into the Houſe of Lords ; that Ap- 
peals in Treaſon are taken away by the Firſt of 
Henry the IVth; that in the Plea it ought to be 
averr d, what Lex & Conſuetudo Parl. are; that 
till Articles carried up, no Man impeach'd is - 
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lig'd to anſwer; that in all Caſes of Appeals, a 
Man is put twice in jeopardy of his Life, if he be 
try'd upon an Indictment within a Tear. 

To take a ſhort Review of what hath been re- 
cited, it was thought the King's Counſel run the 
Court upon a Rock, and it was hard for them to 
get off. The Court had advis'd them to take time 
to conſider what Courſe they would take; but the 
King's Counſel were haſty, as they always were 
when they were reſolved to carry a Matter right 
or wrong; and having three bad Ways, they choſe 
the worlt. 

It they had taken Iſſue on the Record, or the 
Averment, that the Impeachment and Indictment 
were not for the ſame Treaſon, they might have 
pretended that the Journal of the Houle of Lords 
was not a Record, or that the Debates in the Houſe 
of Commons were not good Evidence ; or if they 
had reply'd, the Order of the Houſe of Lords for 
trying the Priſoner in the King's Benth, to the Plea, 
they might have inſiſted on the Power of the Houſe 
ſo to do: but having demurr'd, they confeſſed the 
Truth of all the Matter of the Plea, and wav*d 
the Benefit of that Order, and ſtood upon Points 
of Law, either conceded by the Court, or reſolv'd 
by the Judges betore, or fach neceſſary Inferences 
from them as were impoſſible to be deny'd. 
It could not be deny'd, but a general Impeach- 
ment of High- Treaſon, by the Cuſtom of Parlia- 
ment, was good; it could not be deny'd, but, 
by the Reſolution of the Judges in the Caſe of 
the Lords in the Tower, a general Impeachment of 
High- Treaſon ſtopt Proceedings upon an Indict- 
ment for the ſame Matter, It did not differ the 
Caſe, that the Indictments in the King's Bench a- 
gainſt the Lords were remov'd into the Houſe of 
Lords; for every one knows new Indictments might 
have been preferred againſt them for the ſame 
Crimes. And if that had been the Reaſon of the 
Judges Reſolution, why did not the Judges then in 
Court, all, or molt part of whom were Judges at 
the giving that Opinion, deny the Opinion, or the 
Reaſon alledg'd, which they did not? It was not 
a Reaſon to diſallow the Plea, becauſe particular 
Articles uſe to tollow general Impeachments, and 
the Impeach'd are not bound to anſwer till the par- 
ticular Articles were exhibited, which is true; for 
by the ſame Reaſon, a Defendant cannot plead an 
Action depending againſt him for the fame Mat- 
ter in a ſuperior Court, unleſs the Plaintiff hath 
declar*d againſt him in the ſuperior Court, which is 
not true. It was not a Reaſon that all Records in 
inferior Courts mult be pleaded particularly, as In- 
dictments, and the like; becauſe ſuch Records 
muſt be certain and particular, or elſe they are 
erroneous, and cannot be pleaded ; but an Impeach- 
ment may be genera]. 


Where the Matter of a Plea is naught, no Form 


can make it good ; though where the Matter of a 
Plea 1s good, an ill Form may ſpoil it. If there- 
fore a general Indictment or Record is naught, as 
in all the Caſes cited againit the Plea, it was no 
ſpecial Averment to reduce it to a certainty, or any 
Form can make it a good Plea: But a general 
Impeachment is good, and therefore it may and 
muſt be pleaded generally ; and pleading it ſpeci- 
ally, would make it falſe, if there were no ſubſe- 
quent Articles, as in this Caſe there were not, to aſ- 
certain it. 

It is to no purpoſe to run through all the Ram- 
ble of the Counſel or Court againſt the Plea, when 
they all fail the Matter of the Plea was not in 
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queſtion, but the Form ; and yet when fo often 
ask*'d in what of the Form it was defective? they 
were not able to anſwer. If it be agrecd that the 
Matter of a Plea is zood, but it is defective in 
Form, they always ſhew how it ought or might 
have been mended, which in this Caſe was never 
done. And as this Cafe was new in ſeveral Parti- 
culars, fo it is in this, that in reading all the Ar- 
guments of this Plea, no Man knows, by what 
was diſcours'd, what was the Point in queition, 

After the Arguments, the Chief Juſtice, in ſhew 
at leaſt, very favourably offers the Priſoner's Coun- 
ſe] liberty ro amend the Plea, if they could; which 
they (apprehending, as they had Reaſon, for I 
think none can ſhew how it might have been mend- 
ed, rather a Catch than a Favour) retus*d to do; 
whereupon the Court took time to conſider of it, 
and on the 11th of May, there being a great Au- 
ditory, rather to hear how the Judges would bring 
themſelves off, than to know what the Law of the 
Plea was, the Chief Juſtice, without any Reaſons, 
deliver'd the Opinion of the Court, upon Confe- 
rence had with other Judges, that his Brothers, 
Jones, Raymond, and hinifclt, were of Opinion that 
the Plea was inſufficient ; his Brother Ds/ben not 
reſoly*d, but doubting concerning it, and there- 
fore awarded the Priſoner ſnould plead to the In- 
dictment, which he did, Not Guilty; and his Trial 
order*d to be the next Term. 

I think it would puzzle any Perſon to ſhew, if 
ever a Court of Meſtminſter-Hall thought a Mat- 
ter to be of ſuch difficulty as fit to be argu*d, that 
they gave their Judgments afterwards without the 
Reaſons : *Tis true, that the Courts of Civil Law 
allow Debates amongſt the Judges to be private a- 
mong themſelves ; but the Proceedings at Com- 
mon Law always were, and ought to be, in aperta 


curia. Had this Practice taken place heretofore, as 


it hath of late (but all ſince this Precedent ) no 
Man could have known what the Law of Enzland 


was, for the Year-Books and Reports are nothing 
but a Relation of what is ſaid by the Counſel and 


Judges in giving Judgment, and contain the Rea- 
tons of the Judgment, which are rarely expreſs'd 
in the Record of the Judgment; and it is as much 
the Duty of a Judge to give the Reaſons why he 


- doubts, as it is of him who is ſatisfied in the Judg- 


ment. Men ſometimes will be aſham'd to offer 
thoſe Reaſons in publick, which they may pretend, 
ſatisfy them, if conceal'd ; beſides, we have a 
Maxim in Law undeniable, and of great uſe, that 
any Perſon whatever may rectify or inform a Court 
or Judge publickly or privately, as Amicus Curie, 
a Friend to the Court, or a Friend to Juſtice : But 
can that be done, if the Standers-by know not the 
Reaſon upon which the Court pronounce their Judg- 
ment? Had the three Judges, who were clear in 
their Opinion, given their Reaſons of that Opi- 
nion, perhaps ſome of the Standers-by might have 
ſhew*'d Reaſons unthought of by them, to have 
made them ſtagger in, if not alter that Opinion; 
or it Juſtice Dolben had given the Reaſon of his 
Doubt, perhaps a Stander-by might have ſhewn him 


a Reaſon unthought of by him, which would have 


made him poſitive that the Plea was or was not a 
good Plea. 

If a Man ſwears what is true, not knowing it to 
be true, though it be logically a Truth as it is 
diſtinguiſh'd, yet it is morally a Lye ; and if a Judge 
give Judgment according to Law, not knowing it 
to be ſo, as if he did not know the Reaſon of it 
at that time, but bethought himſelf of a Reaſon 

for 
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for it afterwards, though the Judgment be legal, 
yet the pronouncing of it is unjuſt. 

Judges ought to be bound up by the Reaſons 
given in publick, and not ſatisfy or make good 
their Judgment by after- thought of Reaſons, How 
very ill did it become the Chief Juſtice Popham, a 
Perſon of Learning and Parts, in the attainting 
Sir Walter Rawleigb, of which Trial all ſince that 
time have complain'd? when he gave his Opini- 
on, that the Affidavit of the Lord Cobham, taken 
in the abſence of Sir Walter, might be given in 
Evidence againſt him, without producing the Lord 
Cobbam Face to Face to Sir Walter (which was de- 
ſir'd by him, althoꝰ the Lord Cobham was then forth- 
coming.) When he ſumm'd up the Evidence, he 
ſaid, * Fuſt then it came into his Mind, why the Ac- 
cuſer ſhould not come Face to Face to the Priſoner, 
becauſe he might retratt his Evidence; and when he 
ſhould fee bimſelf muſt die, he would think it beſt that 
his Fellow ſhould live to commit the like Treaſon, and 
ſo in ſome ſort ſeck Revenge. Which beſides that it 
is againſt the common Law, and Reaſon, it 1s a- 
gainſt the expreſs Statute of Edw. VI. which takes 
care, that in Treaſon the Witneſs ſhall be brought 
Face to Face of the Perſon accus'd. 

Did it become a juſt Man to give his Opinion, 
and bethink himſelf of a Reaſon afterwards? And 
I am miſtaken if it will not herein appear, that 
many Perſons complained of, have not been guil 
of the ſame Weakneſs or Injuſtice, call it whic 
you will]; fo fooliſh are the beſt Lawyers and plau- 
ſible Speakers, when they reſolve to carry a Point, 
whether juſt or not : Ml they may deceive 
the Ignorant, yet they talk and argue very abſurd- 
ly to the Apprehenſion of the majority of Man- 
kind, And they had been ſooner diſcover'd, but 
that the Diſcoverers were quickly ſuppreis'd and 
cruſhed, as Scandalizers of the Juſtice of the Na- 
tion. And I think this may be juſtly called the 
firſt mute Judgment given in Weſtminſter-Hall. 

But to return to F:tzharris's Trial, which came 
on the yth of June; and then the King's Coun- 
ſe] made uſe of their Arts in managing the Jury. 
And firſt, there were a great many Perlons for 
Jurors to whom Mr, Attorney had no ſtomach 
{ome challenged for Cauſe, for that they were no 
Freeholders, as Jobn Kent, Giles Shute, Nathaniel 
Grantham, and ſeveral others ; and the Challenge 


- allow'd to be a good Challenge by all the Court; 


for though the Chief Juſtice only ſpoke, yet all 
the Court aſſent to what one Judge ſays, if they 
do not ſhew their diſſent. I do not take notice of 
this, as complaining of it, for I think it is a good 
Cauſe of Challenge in Treaſon ; but then I cannot 
but wonder at the Aſſurance of the ſame King's 
Counſel, who denied it to be a good Cauſe of 
Challenge in the Lord Ryſſes Trial. It is true, 
that was a Trial in the City, but that Matter had 
no Conſideration in the Judgment; for after the 
Lord RuſſePs Counſel had been heard, all the Judges 
deliver'd their Opinions, That at common Law, No 
Freehold was no Challenge in Treaſon z and that 
the 1 and 2 Phil. & Mar. had reſtor'd the Trial 
in Treaſon to be what it was at common Law : Of 
which Number of Judges, Sir Francis Pemberton 
and Sir Thomas Jones were two; nay, Sir Francis 
Pemberton ask'd Mr. Pollexfen, Whether be found 
any Reſolution at common Law, that no Freehold 
was @ Challenge in Treaſon. And that Judgment is 
afterwards cited in Colonel Siduey's Trial, as the 
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Opinion of all the Judges of England, That no 
Freeho'd was no Challenge to a Juror in Treaſon 
at common Law; and Colonel Sidney Trial was 
in a County at large. a 

But if it was not a Challenge at common Law, 
I would know how it came to be a Challenge in 
Filzharris's Caſe ? There was no intervening Act of 
Parliament to alter the Law between the two Tri- 
als, that I know of. 

Another Art us'd, was to challenge for the King 
without Cauſe, where no Cauſe could be ſhewn, 
ſuch Jurors as they did not like. 

The Priſoner was troubled at this, and appeals 
to the Court, whether the Attorney-General was 
not oblig'd to ſhew his Cauſe of Challenge; but 
is anſwer'd by the Court, that he need not till all 
the Pannel was gone through, or the reſt of the 
Jurors challeng'd, which is true; but had the Pri- 
loner been advis'd to challenge the reſt of the Ju- 
ry, as he would have been it he had had Counſel, 
the Attorney muſt have wav'd his Challenge, or 
put off the Trial. And ſince he was not allowed 
Counſel, why ſhould not the Court, according to 
their Duty, as they have ſaid it is, advis'd him fo 
to do? Iam ſure, in Count Coningſmark's Trial, 
when Sir Francis Minningtion challenged a Juror 
without Cauſe, for the King, the Court preſently 
ask'd the Cauſe ; and ſuch Anſwer was made by 
the Proſecutor's Counſel as was made to Fitzbar- 
ris : Whereupon the Court told the Count, that 
the way to make them ſhew their Cauſe of Chal- 
lenge, was to challenge all the reſt of the Jury; 
and thereupon the Challenge was waved. They 
were different Practices, tending to different Ends; 
and accordingly it ſucceeded, Fitzharris was con- 
victed, and the Count acquitted. 

Upon the Trial the Evidence was this; Fitzharris 
was, the 21ſt Day of February, 1681, with Eve- 
rard, and gave him Heads by word of Mouth, to 
write the Pamphlet in the Indictment mentioned, 
to ſcandalize the King, raiſe Rebellion, alienate 
the Hearts of the People, and ſet them together 
by the ears; the Libel was to be preſented to the 
French Ambaſſador's Confeſſor, and he was to pre- 
ſent it to the French Ambaſſador ; and it was to 
ſet theſe People together by the ears, and kee 
them claſhing and miſtruſting one another, whil 
the French ſhould gain Flanders, and then they would 
make no bones of England: For which Libel Eve- 
rard was to have forty Guineas, and a monthly 
Penſion, which ſhould be ſome thouſands of Pounds. 
Everard was to be brought into the Cabal, where 
ſeveral Proteſtants and Parliament-Men came, to give 
an account to the Ambaſſador how things were 
tranſacted. Everard asked what would be the uſe 
of the Libels ? Fitzbarris ſaid, we ſhall diſperſe 
them we know how ; they were to be drawn in the 
Name of the Nonconformiſts, and to be put and 
fathered upon them. This was the Sum of Eve- 
rard's Evidence. 

Mr. Smith prov'd Fitzharris's giving Inſtructions 
to Everard ; and Sir William Waller and others 
prov'd the Libel, and the Diſcourſe about gain- 
ing Flanders and England: Other Witnefles were 
examin'd to prove Fitzharris's Hand. For the 
Priſoner, Dr. Oates ſaid, Everard told him the Li- 
bel was to be printed, and to be ſent about by the 
Penny-Poſt to the proteſting Lords, and leading 
Men of the Houſe of Commons, who were to be 
taken up as ſoon as they had it, and ſearched, and 
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to have it found about them. 
had an hand in it, and the King had given Fitz- 
harris Money for it already, and would give him 
more if it had ſucceſs, 

Mr. Corniſh ſaid, when he came from Newgate 
to the King, to give him an account in what Diſ- 
poſition he found the Priſoner to make a Diſco- 
very; the King ſaid he had had him often before 
him and his Secretaries, and could make nothing 
of what he did diſcover; that he had for near 
three Months acquainted the King he was in pur- 
ſuit of a Plot, of a Matter that related much to 
his Perſon and Government, and that in as much 
as he made Proteſtations of Zeal for his Service, 
he did countenance and give him ſome Money; 
that the King ſaid he came to him three Months 
before he appeared at the Council-Table. 

Colonel Manſel faid, that Sir William Waller gave 
him an account of the Buſineſs in the preſence of 
Mr. Hurt, and ſeveral others; and ſaid, that when 
he had acquainted the King with it, the King ſaid 
he had done him the greateſt piece of ſervice that 
ever he had done him in his Life, and gave him 
2 great many thanks: But he was no ſooner gone, 
but two Gentlemen told him, the King ſaid he had 
broken all his Meaſures, and the King would have 
him taken off one way or other; and ſaid, that 
the Deſign was againſt the Proteſtant Lords, and 
Proteſtant Party. Mr. Hunt confirm'd the ſame 
thing, and added, that he ſaid the Deſign was to 


contrive thoſe Papers into the hands of the Peo- 


ple, and make them Evidences of Rebellion ; and 
appealed to Sir William Waller who was preſent, 
whether what he ſaid was not true. Mr. Bethel 
ſaid, Evera d before he had ſeen Bethel, or heard 
hin ſpeak a Word, put in an Information of Trea- 

ſon againſt him, at the Inſtigation of Be!be!'s mortal 
Enemy ; which Information was ſo groundleſs, that 
tho' it was three Years before, yet he never heard 
a word of it till the Friday before. 

Mrs. Wall ſaid, Fitzharris had 2501. 2001. or 
150 J. for bringing in the Lord Howard of Eſcrick ; 
ſhe added, that Fitzharris was looked upon to be 
a Roman Catholick, and upon that account it was 


ſaid to be dangerous to let him go near the King, 


that he never was admitted to the King. 

The Lord Conway ſaid, that the King had de- 
claredin Council, that Fi/zharris had been employ- 
ed by him in ſome trifling Buſineſſes, and that he 
had got Money of him ; but added, as of his own 
Knowledge, that the King never ſpoke with him 
till after he was taken, which was the 28th of 
February laſt. | 

All the Evidence being over, it was ſum'd up 
by the Counſel, That upon all the Circumſtances 
of it, Fitzbarris was the Contriver and Director 
of the Libel; that it was a treaſonable Libel, and 
a Jeſuitical Deſign ; that the Excuſe he made, as 
it Everard drew him into it, or trepanned him in- 
to it, was vain, nothing of that being prov'd. 
That Everard could do nothing alone, and there- 
fore Sir William Waller muſt be in the Contrivance ; 
but that was unlikely : That the Priſoner would 
inſinuate that the King hir*d him to do it, becauſe 
the King gave him Money, but that was out of 
Charity; and therefore concluded, with a great 
many Words, that an Engliſo Proteſtant Jury of 
twelve ſubſtantial Men, could not but find the Pri- 
ſoner guilty. 

The Court added, that though Dr. Oates ſaid, 
Everard ſaid it was a Deſign of the Court, and 
was to be put on ſome Lords, and into ſome Par- 
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He ſaid the Court liament-Men's Pockets; yet Everard was there 


upon Oath, and teſtified no ſuch thing in the World; 


and for the Impeachment in the Lords Houſe, they 
were not to take notice of it. 

After which the Jury inform'd the Court, that 
they heard there was a Vote in the Houſe of Com- 
mons, that the Priſoner ſhould not be try*d in any 
inferior Court : To which the Chief Juſtice ſaid, 
That that Vote could not alter the Law, and that 
the Judges of that Court had Conference with all 
the other Judges, concerning that matter; and it 
was the Opinion of all the Judges of England, that 
that Court had a Juriſdiction to try that Man. 
After which, Juſtice Jones was of Opinion, that 
it he were acquitted on that Indictment, it might 
be pleaded in bar to the Impeachment ; and Ju- 
{tice Raymond deliver d his Opinion to the ſame 
purpoſe. Ir is ſtrange that all the Judges ſhould 
be of that Opinion; yet before it was ſaid, Ju- 
ſtice Dollen doubted. It is more ſtrange, that 
if Juſtice Dollben was not of that Opinion, he would 
hear it ſaid he was, and not contradict it. It is 
moſt ſtrange, that if the Judges of that Court were 
of that Opinion, they had not declar*d ſo, in the 
arguing or giving Judgment on the Plea; for 
that was the Matter of it, being pleaded to the 
Juriſdiction of the Court, that they had not power 
to try the Priſoner for that Crime, ſo circum- 
ſtanced. | | 

If the Plea had been over-rul'd as to the Mat- 
ter, none would have been ſo impertinent, as to 
go about to maintain the Form of it. 

Now to ſay truth in behalf of the Publick, and 
not on behalf of Fitzzharris, the Evidence was un- 
fairly ſummed up; for Everard never pretended Fitz- 
harris drew him in, or was to trepan him: It is 
true, he aſk'd Fitzharris what the Deſign of the 


Pamphlet was, and whether he was not put up- 


on it to trepan others? who anſwer'd, he was not. 
But afterwards being too nearly preſt by the At- 
torney-General, he ſaid, Fi/2harris told him the 
Uſe of the Libels was to diſperſe them he knew 
how; that they were to be drawn in the Name of 
the Nonconformiſts, and put upon them. And Oates 
ſaid, Everard ſaid the Libels were to be printed, 
and ſent abroad by the Penny-Poſt to the proteſt- 
ing Lords, and leading Men of the Houſe of Com- 
mons, and the Perſons ſeiz'd with them in their 
Pockets; which is all ſtrong Evidence that the Li- 
bel was deſign'd to trepan others, and that was 
all along the Import of Fitzharris's Queſtions, 
tho” cunningly not anſwer'd by ſome of the Wit- 
neſſes, and as cunningly omitted in ſumming up 
the Evidence. | 


It is true, the Chief Juſtice ſaid, Everard ſaid 


no ſuch thing as Oates had ſaid ; but why was not 
Everard, who was then preſent, ask'd, Whether 
he ſaid what Oates had given in Evidence ? 

There cannot be ſhewn any Precedent where a 
Witneſs contradicts, or ſays more or leſs than a 
Witneſs that went before him, by the hear-ſay of 
that Witneſs ; but the firſt Witneſs is ask*d, what 
he ſays to it. Why was not Sir William Waller, 
who was alſo preſent, ask'd what he ſaid to the 
Evidence of Mr. Manſell and Mr. Hunt? And 
who it was that inform'd Sir William what the King 
ſaid? It was no way in proof, nor pretended by 
Filzharris, that any Perſon was concern'd in that 
matter, but Everard and Fitzharris, though it was 
ſhrewdly ſuſpected by the Houſe of Commons; and 
no Man that reads the Trial, but believes there 
were many more concern'd, not yet diſcover'd : = 
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Counſel might have brought in any Judge of 
— Court by the Head and Shoulders to be a Con- 
federate, as well as Sir William Waller, who was a 
Fack-a-lent of their own ſetting up, in order to knock 
him down again. ; þ3 

It was not pretended by Fitzbarris that the King 
gave him any Money to frame that, or any other 
Libel ; there was Evidence, that he had got Mo- 
ney of the King for ſome little matters he was im- 
ployed in, perhaps, for bringing in Libels diſperſed 
abroad, or diſcovering Plots. ; 

Upon the whole Evidence, it was plain that Fitz- 
harris was an Iriſb Papiſt; it was plain he was the 
only viſible Contriver of the Libel ; who were be- 
hind the Curtain is not plain, and to know them, 
was the Deſign of the Impeachment. 

It was plain it was a deviliſh Jeſuitical Deſign, as 

che Court and Counſel, in ſumming up the Evi- 
dence, agreed it to be; it was plain, that the Li- 
bel was ſuch, that if diſpers'd with intention to ſtir 
up the King's Subjects againſt him, it had been 
High- Treaſon within the Statute of the 13th of the 
King : But what the Intention of the contriving of 
the Libel was, was not very certain; and there- 
fore, conſequently what the Crime of it was, was 
uncertain. 

To take the Evidence all the ways, as to the De- 
ſign of the contriving of the Libel, it is capable of 
being interpreted; the eaſieſt Conſtruction is to ſay, 
he fram'd a Libel with intention to pretend to the 
King, that he had intercepted a Libel privately 
diſperſed ; and to make it more likely, it ſhould 
be framed in the Nonconformiſts Names, to make 
his Report the more credible (for of Papiſts or 
Church-men it could not be believed) to get more 
Money of the King ; and that matter, by all his 

ueſtions to the Witneſſes, he moſt drove at: and 
that would at moſt be but a Chear. . 

A more criminal, but leſs credible Conſtruction, 
is to believe he deſign'd to diſperſe them, to ex- 
cite and prevail upon the Diſcontented to take up 
Arms. 

For what Effect had that Pamphlet, when it 


vas (for it was afterwards) diſperſed, upon the Minds 


of the People? Or what Effect could any Man of 
Senſe think it could have? For though it was a vi- 
rulent, yet it was as fooliſh a contriv'd Libel as 
ever was writ; yet I own, if it had been writ and 


diſperſed with that Deſign, it had been High-Trea- 


ſon within the Statute of Ed. III. 

But the moſt natural Conſtruction of the worſt 
Deſign of it, was to trepan the Parliament-Men, 
and make the Libels Evidences of a rebellious Con- 
{piracy : This Everard confeſſes Fitzharris told him 
was the Uſe to be made of them; and Everard 
could not know the Deſign of them, but by what 
Fitzharris told him. And Oates well explains what 
Everard meant by the Words, in his Evidence, put 
the Libel on the Nonconformiſts, by what Everard 
told him. | 

But yet even that, though in itſelf the higheſt 


Crime a Man can be guilty of, next to putting it in 


execution, is but a Conſpiracy ; which was mildly 
puniſh'd in Lane and Knox their Caſe, though this 
exceeded that; that being a Deſign only againſt one 
Perſon, this againſt many. 

Yet though this was of no higher Crime by the 
Law, as now eſtabliſh'd, than a Miſdemeanor, it 
was fit for the Legiſlative Power to have puniſh'd 
it in the manner it was puniſh'd ; which yet the 
Legiſlative Power ought to reſent as an Injury, for 


an inferior Court's inatching the Exerciſe of that 
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Power out of their Hands, which only belongs to 
the ſupreme Authority. 

That this Crime, upon conſtruction of the Evi- 
dence taken in the beſt Senſe, is no Treaſon ; tho? 
the Libel ſhould in all probability incite the Subject 
to levy War, which it was not likely to do, or in 
Fact it had been the cauſe of a Rebellion, yet, if 
it was not deſigned by the Contriver to that pur- 
pole, it was not Treaſon by the Statute of Edward 
the Third, or Charles the Second ; for in the laſt 
Statute, it is deſigning to levy War, and in the 
Statute of Edward the Third; it is a ſtrained 
Conſtruction, to make deſigning to levy War, 
Treaſon; yet none ever pretended to ſtrain 
the Senſe of that Statute farther than deſigning to 
do it. | 

If the ill Effects the Libel did, or might pro- 
duce, made it Treaſon, then Sir Samuel Aſtrey, who 
read it in Court at the Trial, and the Printer, that 
afterwards printed and publiſh'd it, and Sir Mil- 
liam Waller, who read it to Mr. Hunt, and others, 
were guilty of Treaſon ; for the Libel carried no 
Venom or Charm with it the more, for being 
fram'd by Fitzharris or Everard, or for being pub- 
liſn'd by either of them, than if publiſh*'d by an- 
other Perſon, | 

The difference is, Aftrey read it aloud, as his 
Duty; the Printer printed and publiſhed it for Gain; 
Sir William Waller publiſh'd it as a Novelty z and 
if Fitzbarris contriv'd it, to put it upon the Non- 
conformiſts, or Parliament-Men, and not to ſtir up 
a Rebellion, though it tended to all the ill Conſe- 
quences mention*d in his Indictment, yet it was not 
Treaſon. h | 

But it will be urged, how ſhall Fitzbarris's In- 
tention be proved ? It was a Queſtion which made 
a mighty ſputter in arguing the Plea. How ſhall 
it be proved, that the Impeachment was for the 
ſame Treaſon for which the Indictment was? But 
in the Trial of Fitzharris, that Queſtion was full 
cleared ; for it was proved there, that the very Li- 
bel then produced in Court, was the ſame Libel 
read in the Houſe of Commons, upon which the 
Impeachment was voted. | | 

And to ſay truth, nothing can be put in Iſſue, 
but is capable of Trial: Quo animo a thing is done 
in all Overt-Acts of a Deſign, is one of the main 
Queſtions ; or to ſpeak in Law Phraſe, whether 
done proditorie or not, an Adverb of great Uſe and 
Senſe, though heretofore ſlighted ; and under which, 
I believe, a great many Perſons will be enforc'd to 
ſhelter themſelves from being puniſhed by the Law 
eſtabliſn'd. bs} 

No Man will pretend that Libel did any Man 


miſchief but the Contriver ; nor in probability 


could have done, if not uſed to the purpoſe Eve- 
rard ſaid to Oates. Yet other Perſons have been 
guilty of as illegal Acts, of worſe Conſequences in 
proſpect, and much worſe in effect, and it did not 
amount to Treaſon. I dare fay, the Allegation, 
that they diſturb'd the Kingdom their Acts, 
and War caus'd to be mov'd againſt the King, is 
true of them, and they are guilty of all the Aggra- 
vations us'd in Indictments of Treaſon. 

To inſtance in ſome of many ; Did it not make 
a mighty heart-burning in the City againſt the Go- 
vernment, and rais'd great Jealoufies between the 
King and People, when the Sheriffs, North and 
Rich, were impos'd on the City? Did not the tak- 
ing away the City's Right of electing Sheriffs, and 
the ſuſpicions for what end it was done, beſides the 


Illegalities that followed? If what Sir Edward 
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Herbert ſays in his late Vindication, Fol. 16. be 
Law, as it hath an aſpect as if it were, that Grand- 
Juries return'd by ſuch as are Sheriffs in fact, but 
not in right, are illegal, and Convictions on their 

Preſentments are illegal and void, give great di- 
ſturbance: and that Opinion ſeems to be counte- 
nanc'd by my Lord Coke's third Inſtit. Ful. 32. in 
his Comment on the 11th of Henry the IVth, and 
conſequently my Lord Ruſſel's, and other Attain- 
ders void? Did it not add to the heart-burning, 
the puniſhing thoſe Citizens as Rioters, who were 
at Cuilaball, innocently conteſting their Right of 
clecting? Was it not an increaſe of the Miſchief, 
the bringing the % Y/arranto againſt the City, 
whereby the Credit of the City was loſt, and ma- 
ny Orphans ſtarved, and more impoveriſhed, be- 

ond the poſſibility of recovery? And it was yet 
4 by the Judgment given in the higheſt 
Cafe that ever came into Weſtminſter-Ha!l, by two 
Judges only, and that without one Word of Rea- 
ſon given at the pronouncing, according to the Pat- 
tern of Fitzharri,'s Caſe, and was the ſecond mute 
Judgment. Did it not fright all honeſt Men from 
being on Criminal Juries, when Milmer was fo ille— 
gally proſecuted for not giving a Verdict againſt 
his Conſcience, by an H:mine Replegiando, and In- 
formation? And did not that make all Merchants, 
who had Tranſactions beyond Sea, afraid to fend 
their Servants thither, for fear they might be laid 
by the heels till they fetch'd them back again? Did 
it not ſtartle the Lords, and the leading Men of 
the Houſe of Commons, mention'd ſo often in Fitz- 
barriss Trial, when the Earl of EH, Lord Ru/- 
ſel, Colonel Sidney, Mr. Ham den, and feveral o— 
thers, were clap;”d up cloſe Priſoners in the 7 awer ? 
Did it not deter any honeſt Man from appearing, to 
witneſs the Truth, when Sir Pati-nce Ward was con- 
victed of Pcrjury ? Did it not provoke two great 
and noble Families, when the Lord Rue and 
Colonel Sidney were fo illegally and unhandſomly 
dealt withal, as ſhal! he hereafter declar'd? Did it 
not provoke all the Nation, except the Clergy and 
Soldicry, when all the Charters of Exgland were 
ſeiz?d, and not re- granted, but at exceſſive Rates, 
to the ſtarving the Poor, who ſhould have been 
fed with the Moncy which went to purchaſe the 
new Charters, and reſerving the diſpoſition of all 
the Places of Profit and Power, within the new Cor- 
porations, to the King, but which indeed the Con- 
tederates ſhar*'d among themſclves ? Nay, the very 
Election of Burgeſſes, the freeneſs of which is the 
great Fundamental of the Government, was mo- 
nopoliz'd, and put into a few hands. Did not the 
unreaſonable Fines, and cruel Puniſhments inflicted, 
oppreſs many, territy all, and conſequently made 
the Government odious to the Subject ? Did not 
the Cruelties acted in the Meſt, enrage above a 
third part of the Nation ? Did not the turning out 
many of the Soldiery and Clergy, without any 
| Reaton 3 and for that purpoſe erecting arbitrary 
Courts, and granting Diſpenſations to Perſons by 
Law diſabled, to enable them to have and enjoy the 
Places and Offices of ſuch as were illegally turn'd 
out, and of all who ſhould be in like manner turn'd 
out? And was 1t not ſeen what the Conſequences 
of thoſe things would be, by all who did not wink 
their Eyes, or who were not blinded by the Profit 
they made of ſuch illegal and cruel Acts? Was 
not the King at laſt ſenſible, that the Conſequence 
of what is before recited would be what afterwards 
happen'd ? And did he not in leſs than a Month's 
time, when too late, throw down all that Babel of 
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Confuſion which had been ſo long a building? and 
did all in his power, and would have done more if 
he could, to have ſet things as right as they were 
before the Parliament of Oxon; tor from thence 
the Extravagancies may be dated. But alas! more 
Miſchief can be, and was done by weak Brains, 
than the beſt Wits can retrieve ; thoſe that were 
dead could not be brought to life; the reſtitution 
of the City's Charters was but in ſhew a Relief. 
How ſhall all thoſe defend themſclves who have 


acted under all the illegal Sheriffs conſtituted, and 


not elected? How ſhall thoſe defend themlelves, 
who have a&ed under Officers appointed by the 
new Charters, which by the reſtitution are gone as 
if they never had been? How ſhall Sheriffs, Goal- 
ers, and other Officers, who have had, or now 
have Cuſtody of Priſoners, and having not taken 
the Teſt, truſt to the Validity of a Diſpenſe, be- 
have themſelves ? Shall they continue to keep their 
Priſoners in cuſtody, or let them go? If the laſt, 
they are ſubject to Actions of Eſcape 3 if the firſt, 
they are liable to falſe Impriſonment. Theſe, and 
a great many more Miſchiefs, not yet ſeen, are the 
natural reſults of theſe illegal Actions, 

I never reflect on theſe things, but I remember 
Tully, in his Offices, lays down as a Rule, that no- 
thing is profitable but what is honeſt, and gives 
many Reaſons for it; but nothing ſo convincing, 
as the Examples he brings in publick and private 


Matters. And tho the Empire was vaſt, and he 


bore a great Figure in it, and was very knowing, 
and was well read in the Greek and Roman Hi- 
ſtories, yet he was not able to bring a hundredth 
part of Examples, to prove his Poſition, as have 
been in this little Iſland in the ſpace of eight Years, 
And the Perſons, by whoſe Advice theſe things 
were tranſacted, arc the more inexcuſable, if it 
be true what a certain Nobleman (who bore a con- 
ſiderable Character in the two late Kings Council) 
once ſaid to me was true, He was complaining 
that the King was miſled by the Advice of his Law- 
yers. I ask'd him whether the King put his Judges 
and Couniel upon doing what was done, without 
conſidering whether it was legal, as the common 
Vogue was he did; or that his Lawyers firſt ad- 
vis'd what to be done, was Law? He anſwer'd me, 
on his Honour, the King's Counſel at Law firſt 
advis'd, the King might do by Law what he would 
have done, before he commanded them to do it. 

Vet J agree, none of thoſe matters, though ſo 
inconvenient and grievous, are Treaſon by the Sta- 
tutes of Ed. III. or Car. II. 

For Profit in ſome Caſes, Revenge in others, the 
endeavouring means to eſcape Puniſhment, and a 
natural propenſity to Cruelty in many, were the 
true ends driven at; and not the bringing their 
Prince into the hatred of his Subjects, though that 
was a neceſſary conſequent of all recited, and of 
many more matters omitted. And let Fitzharris's 
Crime, and thoſe recited, be but examin'd, his was 
but a Peccadilo to the leaſt of thoſe 3 though this 
was acted by an 41rih Papiſt, and theſe by Engliſh 
Proteſtants, Sons of the Church of England as by 
Law eſtabliſn'd, as they call themſelves 3 though I 
doubt, not ſincere Proteſtants, as my Lord Rafe 
ſaid; Words which were matter of Laughter to 
thoſe who brought him to the Block. 

But, though neither Fitzzharris's Crime, taken in 
the laſt Senſe, nor the above Crimes, were High- 
Treaſon by any Statute 3 and the Judges have not 
power to puniſh any other Treaſons: yet in all 
times the Parliaments have practiſed, and it is ne- 
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ceſſarily incident to all ſupreme Powers, in all Go- 
vernments, to enact or declare extravagant Crimes 
to be greater than by the eſtabliſhed Law they are 
declared to be, not by virtue of the Clauſe in the 
Statute of Edward the Third, whereby ſome have, 
by miſtake, thought that a Power was reſerved to 
the Parliament to declare other matters Treaſon, 
than what is therein expreſs'd: For admit that 
Clauſe had been omitted, there are none can doubt, 
but in point of Power, the Parliament could (how 
far in Juſtice they might, is another Queſtion) have 
declard any other matter to be Treaſon; and the 
Words of that Clauſe are very improper Expreſ- 
ſions, either to veſt or reſerve a Power in the Par- 
liamz;:t 3 for the Words are only prohibitory to the 
Judges, to adjudge any other matters Treaſon than 
thoſe exprelgd in the Act, though they were ſome- 
what like thoſe expreſs'd, and therefore might be 
ſuppos'd Treaſons; and it is a fort of monition to 
Ottenders, that they ſhould not preſume to be guilty 
of enormous Crimes, upon preſumprion that they 
were not Treaſons within that Act. For in the Pre- 
amble tis ſaid, becauſe many other like Caſes of 
Treaſon ( which in Senſe are Caſes like Treaſon de- 
clared in that Act) may happen in time to come, 
which could not be thought of or declared at that 
preſent; therefore if any ſuch ſhould happen be- 
fore any Juſtice, che Juſtice ſhould tarry, and not 


173 


proceed to give judgment of Treaſon on it, till it 
ſhould be judg'd in Parliament, Treaſon or Fe- 
lony. How well the Judges, in late days, have 
obſerved this prohibitory Law, let the World 
judge; and moſt certainly the Parliament might 
have declar'd in Fitzbarris's Cafe, as they may in 
thoſe other, that the Crimes were Treaſon, Felony, 
Miſpriſion of Treaſon, Treſpaſs, or what other 
Crime known in the Law, and inflict what Puniſh- 
ment they thought fit: and it is no injuſtice for 
the ſupreme Power to puniſh a Fact in a higher 
manner than by Law eſtablith'd, if the Fact in its 
nature is a Crime, and the Circumſtances make it 
much more heinous than ordinarily ſuch Crimes are. 
It was not injuſtice in the Parliament of the ſecond 
and third of Philip and Mary to enact, that Smith, 
and others, who were ſuppos'd to be guilty, as Ac- 
ceſlaries, to a barbarous Murder, and were equally, 
if not more guilty than the Principal, to ena, as 
they did, that it they ſhould be found guilty as 
Acceſſaries, they ſhould not have their Clergies, 
which at the time of committing the Fact Acceſ- 
ſaries to Murder were allowed to have. Ir is true, 
to declare or enact a Fact, after it is committed, 
to be a Crime, which when committed was in it 
ſelf none, ſuch as tranſporting Wooll beyond Sea, 
and the like, would be high Injuſtice. 


$2CDIIDIIEDGICINEDIIDCIDNNDO IDGIDIIDE DID 


Remarks on Colledge's Trial. 


| UT to return whence I have digreſsd, Fitz- 

harris being executed according to his Sen- 

tence, though there was great grumbling a- 
mongſt the Proteſtants, that thoſe who ſet him on 
work were conceaPd, and never like to be diſco- 
ver'd now he was dead; yet all was quiet, and the 
Conſpirators, who reſolv'd, though Fitzharris miſ- 
carried in his Deſign, yet the Pu ſhould go on; 
but what it ſhould be, or where the Scene of it 
ſhould be laid, or who the Plotters ſhould be, they 
were not well reſolv'd. 

Great Noiſe of Warrants being iſſu'd out there 
was, but at laſt all center'd in an inconſiderable 
Fellow, one Stephen Colledge, a Joyner by Trade, 
who for his Honour, as a Priſoner of State, was 
committed to the Tower for High-Treaſon. At 
firſt it was de ſign'd to lay the Scene in London, and 
accordingly a Bill of Indictment of High-Treaſon 
was exhibited to the Grand Jury (whereof Wilmer 
was Foreman) at the Seſſions-Houſe: But the Buſi- 
neſs of itzharris was ſo new, and ſmelt fo rank, 
that the Bill could not be digeſted, but was ſpew'd 
out with an Ignoramus; for which Wilmer was 
afterwards forc'd to fly his Country. 

Then it was reſolv*d the Scene ſhould be at Ox- 
ford, and accordingly the King's Counſel, with J 
riſh Witneſſes, at the Aſſizes, poſt thither, and 
prevail with the Grand-Jury to find the Bill ; but 
by what Arts is not known, for he was privately 
ſhut up by them : and I ſhould wonder, if he, who 
frequently, in the hearing of thoſe who underſtood 
better than himſelf, had Aſſurance enough to im- 
poſe upon the Courts, ſhould ſcruple in private to 
impoſe any thing on an ignorant Jury, 

I know not how long the Practice in that Mat- 
ter of admitting Counſel to a Grand- Jury hath 


been; I am ſure it is a very unjuſtifiable and un- 
ſufferable one. If the Grand- Jury have a Doubt in 
point of Law, they ought to have recourſe to the 
Court, and that publickly, and not privately, and 
not rely upon the private Opinion of Counſel, eſpe- 
cially of the King's Counſel, who are, or at leaſt 
behave themſelves as if they were Parties. 

It is true, it is ſaid they are upon their Oaths; 
and though it be not expreſs'd in their Oaths, that 
they ſhould do Right between the King and Sub- 
jects, yet that is imply'd in the Oath, I agree. But 
have the behav'd themſelves as if they were under 
an Oath ? Beſides, all Men are not capable of giv- 
ing Advice to be rely'd on in ſo great a Matter as 
Life ; but the manner of doing it being in private, 
can never be juſtify d. I know, in Fitzharris's Caſe, 
the King's Counſel were cajoling the Grand-Jury in 
private for ſome Hours: but I did not think fit to 
take notice of it in that Trial, becauſe I think both 
the Grand and Petty-Jury did very well ; acted 
according to the beſt of their Undertandng which 
is all that God or Man requir'd of them; they 
ask*d pertinent Queſtions, they were over- rul'd in 
ſome, not fully anſwer'd in others; not that I 
think either of them gave a Verdict according to 
Law upon the Fact, as it appear'd upon the Evi- 
dence ; but that was not the Fault of the Jury, but 
of the King's Counſel, and of the Court, who miſ- 
led the Jury. I thought it more proper to take 
notice of it in this Trial, wherein the firſt Bill was 
rejected by an underſtanding Jury, and all Men 
wonder'd hay the ſecond came to be found Billa 
Vera; and for that Reaſon, one of the King's 
Counſel boaſted at Court, of his Service and cun- 


ning Management in the matter. 
The 
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The Bill being found, the next matter was to 
bring the Priſoner to his Trial : and as he had 
more Honour than what uſually is beſtow'd on fo 
mean a Man to be committed to the Tower, tho' 
in truth it was to keep him from ail means of De- 
fence ; ſo to carry the matter on, he was allow'd 
ro have, by order of the King and Council, a 
Counſel and Sollicitor to come to him, and ads 


viſe him for his Defence at all Events; a Favour 


deny'd to Fiizharris, for his Counſel was to adviſe 


to the matter of the Plea only: but that Favour 


in ſhew was only to betray him, as ſhall be ſhewn. 
And a third Favour he had, which no Man of his 
uality ever had ; there were then three of the 
King's Counſel ſent from London, and all the Coun- 
ſel that could be pick'd up upon the Spot, which 
were three more, and no lefs than four Judges to 
proſecute and try him; but that was to make 
fure work of him. | 
The 17th of Auguſt, 1681, he came to his Trial: 
his Inditment, as to part, was in common Form 
for Treaſon, but particularly for deſigning to ſeize 
the King's Perſon at Oxford, mixt with Words he 
| thould fay, as, That there was no good to be ex- 
pected from the King, he minded nothing but 
Beaſtlineſs, and that he endeavour'd to eſtabliſh 
Arbitrary Power and Popery. To which being 
requir'd to plead, he deſir'd a Copy of the In- 
dictment, a Copy of the Jury, to know upon what 
Statute he was indicted, and Counſel to adviſe him 
whether he had any thing pleadable in Bar; all 
which were deny*d him. Then he deſir'd he might 
have his Papers, which were taken from him after 
he was brought from the Priſon, and before he 
came into Court, at an Houſe over-againſt the 
Court; for ſo it ſeems the King's Counſel had or- 
der'd the matter, that the Goaler Myrre!, and the 
Meſſenger Sawel, after they had him out of the 
Priſon, ſhould run him into an Houſe, and take 
away all his Papers, which they believ'd were the 
Inſtructions, as in truth they were, of the Coun- 
ſel aſſign'd him when in the Tower, and bring the 
Papers to them; whereby they would not only 
diſable him of his Defence, but they could be bet- 
ter inſtructed how to proceed in a way for which 
he had not provided himſelf of any Defence. 
Murrel and Sawel did as the King's Counſel di- 
rected them. Much wrangle there was whether 
he ſhould have his Papers or not ; all the Court 
agreed he ſhould not have them till he had plead- 
ed Guilty, or Not Guilty ; and afterwards he ſhould 
have the Uſe of ſome, and not of others, becauſe 
they did not appear to be written by himſelf, but 


; by ſome Counſel or Sollicitor ; and as they ſaid, 


none 1s allowed in Treaſon, unleſs aſſigned by the 
Court. The Chief Juſtice North ſaid, they were 
not taken away by him ; but, ſays Colledge, they 
were taken away by the Keeper, under pretence 


of bringing them to his Lordſhip. The Court 


ſaid they knew not what Papers he meant, and 
knew nothing of it: he ſaid, the Indictment men- 
tion'd ſomething of Miſdemeanor, as well as Trea- 
ſon, but he knew not how to make his Excep- 
tions without his Papers. I have thought fit to 
mention all theſe things, becauſe this Trial was 
the Inlet to all that follow'd, and gave Encourage- 
ment to ſpill nobler Blood. The Injuſtice of the 
Violence vs*d to the Priſoner, muſt be meaſur'd 
from the Reaſons given for it, that the Papers were 
Inſtructions from Counſel and Sollicirors, and none 
in Law was allow'd in Treaſon. *Tis true, no 


Counſel are allow'd for the Priſoner in a Trial 
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upon an Indictment of any Capital Matter; but 
in an Appeal for Capital Matters, Counſel are al- 
low'd even on the Trial. The Reaſon given, that 
the Indictment is the Suit of the King, and no 
Counſel or Witneſs is allowable in a Capital Mat- 
ter againſt the King, is fooliſh, as ſhall be here- 
after ſhown ; and as vain is the Reaſon that the 
Judges are Counſel for the Prifoner, which they 
ought to be: but I doubt it will be ſuſpected, 
that in this Caſe, and many others, they did not 
make the beſt of their Client's Caſe; nay, gene- 


rally have betray'd their poor Client, to pleaſe, 


as they apprehended, their better Client, the King: 
for ſo they ſay they are to be Counſel likewiſe for 
the King in Indictments, that is to ſay, they are 
to be indifferent and upright between both, ſo cer- 
tainly they are to be in Appeals; therefore that 
is not the Reaſon why no Counſel is allowed the 
Priſoner in the Indictment: but the true Reaſon 
in probability is, that the Priſoners in Indictments 
are generally ſo very poor that they could not 
be at the charge of having Counſel, and fo Non- 
uſage gave colour of a Law. 

The other Reaſon my Lord Coke gives for it, 
viz. that much of the Truth may be diſcern'd by 
the Priſoner's Behaviour, or Anſwers, which would 
be conceal'd if he ſpoke by another, 1s not fatis- 
factory; for the ſame is to be ſaid in an Appeal. 
As to the Publick, *tis not material whether a 
Man is proſecuted and puniſh*d by an Indictment, 
or an Appeal; and that Appeals are leſs frequent 
than Indictments, is only that the firſt is more 
chargeable than the laſt 3 for though we hear not 
of late of any Appeals but in Murder, yet they lis 
in Robbery, Burglary, Felony, and in all Crimes 
at Common Law puniſhable by loſs of Life or 


Member: but though the Rule in Indictments is, 


That no Counſel is allow'd, yet it is confin'd to 
the Trial. No Law, Common or Statute, nor any 
Uiage, ſays, a Priſoner ſhall not have Counſel to 
adviſe him before or after the Trial; and in Mur- 
der, and all other Crimes, it is always admitted 
and why not in Treaſon ? | 

In Treaſon, ſay ſome, *tis criminal for one to 
adviſe or ſollicite for the Priſoner ; and the King's 
Counſel faid, he had known one indicted for being 
a Sollicitor for one in High-Treaſon ; and ſays the 
Court, it is criminal for one to be Sollicitor or 
Counſel in Caſes of High-Treaſon, unleſs aſſign'd 
by the Court: and whether it be ſo or no, is worth 
Inquiry. 

Firſt, No Law-Book as to this Matter makes 
any difference between Treaſon, and other Crimes; 
and Adviſing and Solliciting is ſpoken of in gene- 
ral Terms; which being reduc'd to Particulars, 
will ſhew the Abſurdity of it. 

Suppoſe I obſerving the Indictment on which the 
Priſoner was arraign*d, was erroneous, and ſhould 
therefore adviſe him to move and quaſh it for that 
Error: for, ſay I, if you ſhould be try'd on this 
Indictment, and found guilty, unleſs you move in 
Arreſt of Judgment, you will be attained, and then 
you can take no advantage of that Error ; and if 
you be acquitted, you may be indicted again, 
and try*d again, becauſe the firſt Indictment. was 
erroneous. 

If this be Law, as none can deny it, is it not 
lawful to adviſe him? and is it not fit for the 


Court to quaſh the Indictment faulty, notwith- 
ſtanding all the Cant of Dilatories, Subterfuges, 
and deſending himſelf by plain Matter of Fact? 
Or ſuppoſe J adviſe in Fact, that I hear that ſuch 
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a Witneſs is to come againſt him, I know he 1s 
hired to do the Job, and I will prove it on him, 
if call'd: Or ſuppoſe I tell him, I know ſuch a 
Witneſs is convict of Perjury, and if he will call 
me, I will produce the Records of his Conviction 3 
can any Lawyer ſay theſe things are criminal ? But 
if I ſhould adviſe a Priſoner to eſcape out of Pri- 
lon, ſhewing him the Way of doing it, it is cri- 
minal. 

In all Caſes comforting a Traitor is Treaſon; 
but it is meant where you do it to keep him from 
Juſtice; for elſe feeding a Traitor in Priſon is Trea- 
ton, which none will affirm. So that reducing ge- 
neral Words to particular Facts, clears the Sophi- 
ſtry of them: nor is it criminal to be a Sollicitor 
in Treaſon, for where there is no poſitive Law, as 
in this Caſe there is not, natural Reaſon muſt take 
place; and better Reaſon cannot be given than 
what the Priſoner in this Caſe gave: It a Man be 
coop'd up and not ſuffer'd to go about his Buſi- 
neſs himſclf, and no Friend muit be employed to 
do it for him, how is it poſſible for him to make 
his Defence? I know it is ſaid his Innocency muſt 
defend him; but the Folly of that Saying ſhall be 
ſhewn in another place. But ſay they, The Court 
ſhall aſſign him a Counſel and Sollicitor ; but when, 
and for what? only for a Point of Law. May 
not a Priſoner want a Sollicitor for a Matter of 
Fact? Suppoſe he had occaſion for a Witneſs which 
he could not readily find, or occaſion for a Copy 
of Record, for want of which Mr. Corniſb ſuffer'd ; 
was it not reaſonable for him to have a Sollici- 
tor? And when ſhall the Court aſſign him a Solli- 
citor ? only when the Priſoner comes upon his 
Trial, and then it is too late to have any uſe of 
him; as Co!/-dze was arra.ign'd at twelve, and try'd 
at two a-clock the ſame Day; and as was Mr. Cor- 
niſb's Caſe, But, ſay the: King's Counſel, they 
had known one indicted for High-Treaſon for be- 
ing a Sollicitor in ſuch a Cafe, though I do not 
believe it, yet that Authority goes no farther to 
prove the Matter, than an Indictment I knew a- 
gainſt a Perfon once, for itcaling an Acre of Land; 
and again! another for wickedly and deviliſhly 
brezkxing an Award, whereby two unjuſt Arbitra- 
tor; directed the Priſoner to convey his Land to a 
certain Lord, without any Satisfaction or Recom- 
pence, prov'd thoſe Matters to be Felonies. 

But though a Priſoner may be advis'd, yet that 
Advice mult not be reduc'd to writing. Then ſup- 
pole one Man's Memory be good, and can bear all 
the Advice given him, and another Man's Memory 
bad, and cannot do it: Is not the laſt hang'd for 
having a bad Memory, rather than for his Crime? 
But though it may be reduc'd to writing, yet it 
mult be his own Hand writing, and not another's 
how ridiculous is the Diſtinction? Suppoſe the Pri- 
ſoner cannot write, then is he hang'd for his Pa- 
rents Fault or Misfortune, for not educating him, 
or for not being able to educate him better. 

Which is ſomewhat of kin to the late Practice in 
the Meſt, where many Men were hang'd for having 
old Jeroiſh Names, as Obadiah, or the like, with a 
Jeſt, that their Godfathers hang*d them. But, ſup- 
pole it is not lawful in general to be a Counſel or 
Sollicitor, with, or to a Priſoner committed for 
High-Treaſon ; yet the Proſecution being the 
King's, he may give a. Privilege which the Law 
of Courts doth not allow, and in this Caſe it was 
ſo done : for, to the Confuſion of thoſe who did 
this Injury, and of thoſe Judges who would not 
do the Priſoner Right, they have printed the. Or- 
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ders of the King and Council, which appointed 
Mr. Weſt and Aaron Smith to be his Counſel and 
Sollicitor. 

If it was lawful for the Priſoner to have Counſel, 
and to have Advice in writing; it was very unlaw- 
ful, and as high a Miſdemeanour in the King's 
Counſel to order his Papers to be taken away, as 
they were capable of being guilty of; both the Pri- 
ſoner and the Matters of his Defence being under 
the Protection of the Court. 

It 1s not an ancient Practice the ſeizing of Papers, 
though of late us'd; it began, I believe, upon my 
Lord Cote, whoſe Papers were ſciz'd and carried 
to the Secretaries Office, upon the like Pretences 
as of late, and when return'd, were gelt of many 
Bonds and other Securities, to a great many thou- 
ſand Pounds value, which never came to light. 
It was afterwards practis'd upon ſome Members 
of Parliament, and, as I remember, voted Illegal, 
as undoubtedly it is: for though, ſometimes you 
may meet with Papers which may be Evidence a- 
gainſt the Priſoner; yet it is poſſible that other 


Papers than the Priſoner's may be mix'd with his 


to make good an Accuſation ; nay, which is worſe, 
ſome of the Papers may be withdrawn, which ma 
be the only Matter of his Defence, and that hat 
been often practis'd. And I cannot but remember 
a Story about this Matter : When Sir William Fones 
died, it was ſaid, that one from Whitehall offer'd 
Sir William Jones's Servant a great Sum of Money 
but to let him ſearch his Maſter's Study, to find a 
Paper which would diſcover great Matters. A cer- 
tain Perſon diſcourſing with a Privy-Counſellor a- 
bout it, the Privy-Counſellor ſaid, I was not true; 
for, ſays he, if we had a mind to have done it, 
could we not ſend a Meſſenger on pretence of ſearch- 
ing for treaſonable Papers, and bring all the Study 
to Yhiteball, and keep what we would of them? 
But though that hath been often practis'd, yet 
this was the firſt time that ever a Priſoner had the 
Inſtructions for his Defence taken away from him; 
and the Manner was worle than the thing, it being 
done uit as he was coming to his Trial, relying 
upon his Writing, not his Memory, for his De- 
tence 3 beſides the Agony ſo great an Injury put 
him in, when he had ſo great a Concern upon him, 
as the Trial for his Life, and he could not but know 
by all that Preparation, that it was more than ten 
to one againſt him: all which is well ſeen in his 
Trial, where he ſo pathetically and ſenſibly preſs'd 
the Court for Juſtice in this Matter, which they ex- 
cus'd with ſuch mean Anſwers, that all Mankind 
muſt ſee they were fatisfy*d of the Injuſtice, and 
were reſolv*d not to do him Right: They knew not 
which way he came by the Papers, they knew not 
but he may be criminal who brought them him; 
they knew nothing of his Papers, they knew not 
what Papers he meant; that his Lordſhip did not 
take them away, and ſuch like ſtuff: as if it was 
not the Duty of the Court to relieve the Priſoner 
againſt the Oppreſſion of any ſuch Perſons but 
themſelves; elſe why did they not aſk Murrel and 
Sawel who ſtood by, and were charged with taking 
them, for the Papers, and have ſatisfy*d themſclves 
of them? But in truth they knew 1. what t 
were. And Colledge was a true Prophet, when find- 
ing his Life ſo beſet, he ſaid, This was a horrid 
Conſpiracy to take his Life: but it would not ſtop 
there, for it was againſt all the Proteſtants of Eng- 
land. And the Rule the Court made at laſt was 
as unjuſt, That he ſhould have the uſe of ſome of 
his Papers after he had pleaded not Guilty, but 


not 
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not before; for ſuppoſe there was Matter in them 
which could not be made uſe of after ſuch Plea, as 
a Plea to the Juriſdiction of the Court, a Pardon, 
otherwiſe acquitted, and the like, could not be 
pleaded, or advantage taken of them after not 
Guilty pleaded; although there was not ſuch, yet 
there might have been ſuch Pleas for ought the 
Court knew. How unjuſt then was it for him to 
plead not Guilty before he ſhould have the uſe of 
his Papers? But there was Matter in them for quaſh- 
ing the Indictment; and he hinted ſo much to the 
Court, as that the Indictment contain'd Crimes of 
different Nature, as Treaſon and Miſdemeanour, 
and I think it was good Cauſe to quaſh the Indict- 
ment. 

In all Ciwil Matters, two Matters of different 
Natures cannot be put into one Action, as Debt 
and Treſpaſs; two Capital Crimes of different Na- 
tures cannot be join'd in one Indictment, as Mur- 
der and Robbery: and for the ſame, and another 
Reaſon, Treaſon and Miſdemeanour cannot be 
Join'd in one Indictment; for the Jury may oblerve 
that one part of the Indictment, which in it ſelf is 
but Miſdemeanour, as that he ſaid, The King 
minded nothing but Beaſtlineſs, c. though charg'd 
in the Indictment as Treaſon, was prov'd, and not 
the material Parts of the Indictment, as deſigning 
to ſeize the King's Perſon, Sc. and finding ſome 
part of the Indictment prov'd, . might find him 
Guilty generally, which extends to every Article 
of the Indictment, and ſo the Jury deceiv'd, and 


the Priſoner in danger; or ſuppoſe he was acquitted 


of ſuch an Indictment, if it ought to have been 
quaſh'd, whether the Priſoner ſhew the Error or 
not, he may be try'd again upon another good 


Indictment for the ſame Treaſon. If therefore what 


he offer'd was an Error, or but like an Error in 
the Indictment, by the Law which favours Life, 
and the jeopardy on Life, the Court ought not to 
have try*d him on that Indictment, but have direc- 


ted another Indictment to have been found. It is a 


vain Objection to have ſaid, That that would have 
been troubleſome. Is the Miſchiet of that compa- 
rable to that of putting a Man twice in jeopardy of 
his Life for the ſame thing? But it would have 
been a delay. I fay none; for there was a Grand 
Jury in Court, and within the two Hours time the 
Court adjourn'd (to give the King's Counſel Oppor- 
tunity of viewing the Priſoner's Papers which were 
taken from him, and to conſider of the Method of 
his Proſecution by them, which they did, and al- 
ter'd it from what they at firſt deſign'd it) the 
King's Counſel might have had a new Bill found ; 
but peradventure they could not prevail with that 
Grand Jury to have found a new Bill ; they remem- 
bred they had ill luck with the firſt Bill at London, 
which I believe was the true Reaſon : but P11 do 
the Court no Injury, in ſuppoſing that to be the 
Cauſe of the Adjournment which was not; *tis true, 
in the printed Trial, *tis pretended they adjourn'd 
in order to Dine ; yer thoſe that knew the Adjourn- 
ment was by the Direction of the King's Counſel, 
and overheard their whiſpering with the Chief Juſtice 
(which is both an indecent and an unjuſt thing, and 
is neither better nor worſe than a Plaintiff or Defen- 
dant's whiſpering a Judge while his Caſe is before 
him trying) and I know that the Judges had break- 
faſted but a little before, and had no great Stomach 
to their Dinners, and therefore believe, that that 
before aſſign'd, and not what was pretended, was 


* 3 Cok. Inſt. 79. 


the true Cauſe: They might better have put off 
their Dinner to their 2 4 than their Supper to 
their Breakfaſt, as they did, the Trial laſting till 
early next Morning. 

But becauſe all Irregularities of Court and Coun- 


ſel, in all theſe Matters, are ſhifted of and excus'd 


by two Sayings not underſtood generally; the firſt 
whereof is, That the Court is to act for the King, 


and the Counſel are for the King, and no Perſon - 


muſt come near the Priſoner, to the Prejudice of 
the King, as in Fi;zharr:i;'s Caſe was often ſaid; a 
Witneſs was permitted to go on in an impertinent 
Story, of a Tranſaction between him and my Lord 
Shaftesbury, in my Lord R“ s Trial, of which the 
Priſoner complain'd that it was deſign'd to incenſe 
the Jury; and though the Chief Juſtice declar'd it 
was not Evidence, yet a great while afterward he 
went on in a like manner: nay, the Counſel in ſum- 
ming up the Evidence, repeated the fame Matter, 
which was permitted becauſe it was for the King; 
and yet, when the Earl of Angliſea began to ſa 
what the Lady Chaworth told him, he was fubb'd 
and cut ſhort; and Mr. Edward Howard was ſerv'd 
the fame Sauce, becauſe it was againſt the Kirg : 
It is fit therefore to know what is meant in Law 
by thoſe Words. No body doubts what the Courts 
or King's Counſel of late Days meant, but in Law 
they are not ſo meant : for though many things are 
ſaid to be the King's, as the Protector of his People, 
and more concern'd in their Welfare than any pri- 
vate Perſons ; yet they are ſo in Preſervation, and 
not in Property or Intereſt. The Highways are 
the King's, in preſervation for the paſſage of his 
Subjects; and whoever obſ ructs them wrongs the 
King, as he 1s hurt when his Subjects are hurt 
but in Property, the Soil generally belongs to pri- 


vate Perſons, The King is hurt when his Subjects 


are oppreſs'd by Force, becauſe he has engag'd to 
defend them; and therefore the Offender is puniſh*d 
by the King, to deter the Offenders, and others, 
from committing the ſame Offences ; which is for 
the benefit of the Publick. But as a Man may be 


oppreſs'd by open Force, ſo he may be oppreſs'd 


by private Inſinuations, and falſe Accuſations, and 
the King has engag*d to defend his Subjects from 
ſuch 3 not that it is poſſible to prevent them, but 
by conſequence, that is, by puniſhing ſuch as ſhall 
be found guilty of thoſe Crimes, which heretofore 
were puniſh'd with the higheſt arbitrary Puniſh- 
ments we read of, The Conſequence is, That it is 
for the King to puniſh Offenders, to acquit the 
falſe accus'd, and to puniſh the falſe Accuſers; 
that is to ſay, in all Caſes to do right according to 
Law and Truth. K 

Surely Queen Elizabesb gave the beſt Explana- 
tion of the * Words, when the Lord Burleigh, ſee- 
ing Sir Edward Coke, the then Attorney-General, 
coming towards her, he ſaid, Madam, here is your 
Attorney-General, Qui pro Domina Regina ſequitur. 


Nay (/ays ſhe) I'Il have the Words alter'd, for it 


ſhould be, Qui pro Domina Veritate ſequitur. 

For the King, and for Truth, they are ſynony- 
mous Words; for the King againſt the Truth is a 
Contradiction. And the Judges and King's Coun- 
ſe] having taken an Oath to adviſe the King ac- 
cording to the beſt of their cunning, which is ac- 
cording to Law and Truth ; if therefore the King's 
Counſcl uſe means, and the Court permit them ſo 
to do, to ſuppreſs Truth, or to diſable the Pri- 
ſoner from making his Innocence appear, as in Col- 
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| Remarks on Colledge's Trial, 


ledge's Caſe was done, if they urge things as Evi- 
dence of the Crime whereof the Priſoner is accus'd, 
which by Law are not Evidence, as in this Cale, 
in the Lord RI “s Caſe, Colonel Sidney's Cale, 
Mr. Hampden's, and Mr, Corniſb's Caſe, and in ma- 
ny more they did, and as in ſome of them ſhall be 
hereafter ſhewn, If they inſinuate any F act as Evi- 
dence, which is not prov'd, as in my Lord RuſſePs 
Trial, that my Lord of Ee kilPd himſelf; it 
they wreſt as Evidence of the Fact, what in Senſe 
is not ſo, as in Colonel Sidney's Caſe, the writing 
his Book, (nay, for any thing appear'd, it was writ 
before King Charles the Second came to the Crown) 
they are Counſel againſt the King, being againſt 
Truth, as well as againſt the Priſoner. 

I think no Man will deny the Truth of this 
Propoſition, That it is as much the King's in- 
tercit to have an Innocent accus'd of Treaſon, 
acquitted, as it is to have a Nocent accus'd of Trea- 
ſon, convicted, If that be true, then let any one 
ſhew me a Reaſon if he can; for there is no 
Law againſt it, why he may not have the ſame 
Liberty of clearing his Innocence, as the Proſecu- 
tor hath of convicting him; I mean by free and 
private Acceſs of all Perſons to the Priſoner, as 
13 us'd in all other capital Matters. If it be ſaid 
he may get ſome to corrupt the Witneſſes againſt 
him, or ſuborn others for him, the ſame may be 
faid in all other Matters; but in Treaſon that is 
not a likely Matter, for generally the Priſoner 
never knows what he is accus'd of, and conſe- 
quently cannot know his Accuſer, nor how to 
provide a Counter-Evidence, till he comes to be 
arraign'd, and then it is too late : for generally 
he 1s preſently tried after his Arraignment, as was 
the Caſe of Colledge, and my Lord Ruſſel, and 
Mr. Corniſb; and Perſons committed for Treaſon 
are ſo much the leſs able to corrupt or ſuborn 
Witneſſes, than any other Criminals, that they 
generally, according to the late Practice, have no 
Accuſer brought Face to Face to them on their 
Commitment as all other Criminals have, who 
always are committed upon an Accuſation made 
upon Oath in their hearing, and their Defence 
heard before their Mitiimus made; and whatever 
the Pretence may be, yet in Experience, it is found 
that more Perjuries are committed in Proſecutions 
for Treaſon by the Accuſers, than by the Witneſ- 
ſes for the Priſoner. 

One reaſon is, A Witneſs in Treaſon is more 


difficultly convicted than in any other Crime: For 


Treaſon is an Ignis fatuus, tis here and there, as 
Co/ledge was fil in London, then in Oxford; it is 
not confin*d to place or time, as all other Crimes 
are; in all other Crimes, as Murder, Robbery, 
or the like, it muſt be proved to be within the 
Country where laid; it muſt be of the Perſon 
named in the Indictment, which are Evidences 
of Fact, which in ſome ſort prove themſelves, 
And there was but one that I remember (for 
Oates J do not count one) was ever juſtly con- 
victed of Perjury in Treaſon, and that too was 
for want of Cunning, for he fooliſhly ſwore to 
Time as wcll as Place, which a Witneſs in Mr. 
{Hampder”s Trial would never be brought to do: 
Beſides, Malice and Revenge, which in Proſecu- 
tors and Accuſers in Treaſon are generally the 
Motives, go farther than Money or Kindneſs, 
which if us'd in any Caſe, are the Motives of 
talle Witneſſes for the Priſoner. | 

Now as for tbe King and for the Truth are the 


lame, ſo fr the King and for the Law are the 
Vo I. IV. | | 
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ſame. The Laws are the King's, as he is to fee 
the Execution and Preſervation of them; fo for 
the King againſt the Law is a Contradiction. 

Therefore to try a Priſoner upon a vicious In- 
dictment, as was done in Colledge's and Colonel 
Sidney's Caſes, is againſt the King as it is againſt 
Law, for by that means he is in danger to be 
hang'd if convicted; or tried twice, if acquitted, 
which 1s againſt Law. 

It is no Salvo of the Matter what the Judges 
ſaid in Colledge's Caſe, that the Evidence of 
Miſdemeanour is no Evidence of Treaſon ; for 
the ſame may be ſaid in an Indictment of Mur- 
der and Robbery; nor that the Judges would 
take care to inform the Jury which was Evidence 
of Treaſon, which of Miſdemeanour, which they 
promis'd to do, but were not as good as their 
Words, as ſhall be ſhewn: for the Court may 
forget ſo to do, and the Jury may forget what 
the Court ſaid to them of that Matter. | 

But notwithſtanding all this, if the Priſone 
was innocent, there could be no harm done to 
him, for his Innocence would defend him : This 
was a ſaying, and as mortal it was to Fitzbarris, 
to Colledge, to Colonel Sidney, to Mr. Corniſh, 
and ſeveral others, as was the Letter & amongſt the 
Greeks, It is true, my Lord Cote us'd the Ex- 
preſſion, but in another Senſe than that of late 
practis'd. I would fain know what they meant 
by the Expreſſion; Is it, that no Man will or 
ever did ſwear falſely againſt a Priſoner in Treaſon? 
If that be true, how came the ſame Perſons to 
be ſo violent againſt Oates for what he ſwore a- 
gainſt Ireland? or do they mean, that, let an Ac- 
cuſer ſwear never ſo violently and circumſtanti- 
ally againſt a Priſoner, yet if he be innocent it 
will do him no harm? If that be true, I would 
fain know how the Priſoner ſhall eſcape; is it 
that his Innocence ſhall appear in his Forehead, 
or an Angel come from Heaven and diſprove the 
Accuſer? Neither of which we have obſerved, 
tho? all have ſaid, and I believe, that ſome Per- 
ſons have been very innocently executed. Or 
ſhall the Accuſer be detected by the bare Queſ- 
tions of the Priſoner, that I think will not be 
neither; and therefore to inſtance in the only 
Perſon who hath of late eſcap'd in a Trial of 
Treaſon, where there was a Deſign againſt his 
Life, which was my Lord Delamere, if he had 
not had Witneſſes to have prov'd the Perſons men- 
tion'd to have been with him at the Place and 
Time ſworn againſt him to be in other places, it 
was not his Denial had ſerv'd his turn, but he 
would have run the ſame Fate with my Lord Bran- 
don. Nay, I am apt to think had he been tried 
by «a jury of Commoners pack'd, as at that time 
they uſually were, he had not eſcap'd. 

The truth is, when I conſider the Practice of 
late Times, and the manner of Uſage of the Pri- 
ſoners, it is ſo very much like or rather worſe 
than the Practice of the Inquiſition, as I have 
read it, that I ſometimes think it was in order to 
introduce Popery, and make the Inquiſition, which 
is the moſt terrible thing in that Religion, and 
which all Nations dread, ſeem eaſy in reſpect of 
it. I will therefore recount ſome undeniable Cir- 
cumſtances of the late Practice: A Man is by a 
Meſſenger, without any Indictment precedent, 
which by the common Law ought to precede, 
or any Accuſer or Acculation that he knows of, 
clapt up in cloſe Priſon, and neither Friend or 
Relation muſt come ro him; he muſt have net- 

A a ther 


175 
ther Pen, Ini: or Paper, or know of what, or by 
whom he is accus'd; he muſt divine all, and 
provide himſelf a Counter-Eyidence, without know- 
ing what the Evidence is againſt him. If any 
Perſon adviſe or ſollicite for him, unleſs aſſign'd 
by the Court by which he is try'd, they are pu- 
niſhable: He is try'd as ſoon as he comes into the 
Court, and therefore of a Sollicitor there is no 
occaſion or uſe ; if the Priſoner deſires Counſel 
upon a point of Law, as was done in my Lord 
RuſſePs Trial, the Counſel nam'd muſt be ready 
to argue preſently, and the Court deliver their 
Judgment preſently, without any Conſideration. 
The Priſoner indeed hath Liberty to except to 
thirty-five of the Jury peremptorily, and as m_ 
more as he hath cauſe to except to, but he mu 

not know beforehand who the Jury are; but the 
King's Counſel muſt have a Copy of them : He 
mult hear all the Witneſſes produc'd to prove him 
guilty rogether, without anſwering each as he 
comes, for that is breaking in upon the King's 
Evidence, as it is call'd; tho? it hold many Hours, 
as it happen'd in moſt of the Trials: he muſt 
not have any Perfon to mind him what hath been 
ſworn againſt him, and forgotten by him to an- 
{wer ; for if that were allow'd, the Priſoner per- 
haps may eſcape hanging, and that is againſt the 
King: There is a Proclamation to call in all 
Perſons to ſwear againſt him, none is permitted 


to ſwear for him; all the impertinent Evidence 


that can be given is permitted againſt him, none 
for him; as many Counſel as can be hir'd are 
allow'd to be againſt him, none for him. Let 
any Perſon conſider truly theſe Circumſtances, 
and it is a wonder how any Perſon eſcapes? it is 
downright tying a Man's Hands behind him, and 
baiting him to death, as in truth was practis'd 
in all theſe Caſes. The Trial of Ordeal, of walking 
between hot Iron Bars blindfold, which was abo- 
liſn'd for the Unreaſonableneſs of it, tho? it had 
its Saying for it too, that God would lead the 
Blind io as not to be burnt if he were innocent, 
was a much more advantageous Trial for the 
Suſpected than what of late was practis'd, where it 
was ten to one that the Accus'd did not eſcape. If 
any of theſe things have been legally practis'd, 
I have nothing to lay againſt it, but I have ne- 
ver read any thing of Common or Statute-Law 
for it. And I can with better Aſſurance ſay than 
any Perſon who hath practis'd theſe things, that 
no Law in England warrants them; and if not, 
_ conſider the Unreaſonableneſs of theſe Me 
thods. 

There is yet one Objection to be anſwer'd, 
which being a very great Hardſhip upon the Pri- 
ſoner, gives ſome colour of impoſing other Hard- 
ſhips upon him, to wit, that a Witneſs cannot be 
examin'd for the Priſoner on his Oath in a Tri- 
a] upon an Indictment of a capital Matter, Ir is 
not becauſe the Matter is Capital, for then no Wit- 
neſſes ought to be examin'd upon Oath for the 
Appellee in a capital Matter : Neither is it be- 
cauſe it is againſt the King, for then no Wit- 
neſs ought to be examin'd on Oath for the De- 
fendant in a Trial upon an Indictment of any cri- 
minal Matter; yet in Indict ments of all criminal 
Matters, not capital, *is permitted to the Pri- 
ſoner. | | 

To ſay truth, never any Reaſon was yet given 
for it, or I think can be, if you belicve my Lord 
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Coke, 3d Tiflit. fol. 79. of which Opinion my Lord 
Hales, * is, in his Pleas of the Crown, that that 
Practice is not warranted by any Act of Parli- 
ameiit, Book-Caſe, or antient Record, and that 
there is not ſo much as /tintiila Furis for it; for 
he ſays, when the Fault is deny'd, Truth cannot 
appear without Witneſſes. As for what is pre- 
tended, that it is ſwearing againſt the King, and 
therefore it is not allow'd of; *tis a canting Rea- 
ſon, which put into ſenſible Exgliſß, a Man will 
be aſham'd to own. And as flight is the Reaſon, 
that it being a matter of ſo high a moment as a 
Man's Life, the Pritoner will be the more vio- 
lent and eager, and the Witneſſes may be more 
prevail'd upon to ſwear falſely, more than they 
would be in a matter of leſs moment: The Weak- 
neſs of that Reaſon hath been in part, and ſhall 
be further ſhewn. I think none will deny, bur 
the End of Trials in any matters Capital, Cri- 
minal, or Civil, is the Diſcovery of Truth : Next, 
*tis as neceſſary for the Priſoner to have Wit- 
neſſes to prove his Innocence, as it is for the 
King to have Witneſſes to convict him of the Crime; 
which Propoſition is agreed by the Practice, it 
being always permitted, that the Priſoner ſhall 
produce what Witneſſes he can, but they are not 
to be upon Oath. In the laſt place, ſince Truth 
cannot appear but by the Confeſſion of the Party, 
or Teſtimony of Witneſſes of both ſides, it is 
neceſſary to put all the engagement as well on 
the Witneſſes of part of the Priſoner, as of part 
of the King, to ſay the Truth, the whole Truth, 
and nothing but the Truth, as the nature of the 
Matter will bear: and as yet no better means has 
been found out than an Oath ; which if deny'd to 
the Pri/oner's Witneſſes, either he is allow'd too 
great an advantage to acquit himſelf, or he is 
not allow'd enough. 
If all that his Witneſſes fay without Oath, 
ſhall have equal credit as if they ſwore it, then 
he hath roo much advantage; for Men may be 
found who will ſay falſely, what they will not 
ſwear, as is plain enough. How often doth a 
Defendant ſay, in a Plea at Law, that a Deed 1s 
not his, which yet in an anſwer in Chancery, he will 
confeſs to be his? If his Witneſſes ſhall not have 
Credit becauſe not ſworn, to what Purpoſe then 
is it permitted him to produce them? If they ſhall 
have Credit, but not ſo much as if ſworn, 
I aſk how much Credit ſhall be given? Is it two, 
three or ten Witneſſes without Oath ſhall be equi- 
valent to one upon Oath? And beſides, that 
ueſtion never was or can be anſwered, what Cre- 
dit ſhall be given them ? There is an unreaſonable 
Diſadvantage put on the Priſoner, that a Witneſs 
produc'd on his part, of equal Credit with the 
Witneſs againſt him, ſhall not have equal Credit given 
him, becauſe he is not on his Oath ; whereas he 
is ready to deliver the ſame things on his Oath, 
if the Court would adminifter it to him : and yet 
that Dilterence was taken in Fitzharris's Cale, as 
to the Credibility of Everard and Oates, the firſt 
being upon his Oath, the laft nor. 

I do not offer this as any Reflection upon the 
late Proceedings, but as a Reaton why Matters 
in capital Proceedings ought not to have been 
carried further than heretofore they were, againſt the 
Priſoner by Example of ſo unreaſonable a Practice. 

But to return to tne Trial of Coll dge, which 
came on in the Afternoon, whcn the Attorney in- 
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ſiſted that the King's Witneſſes ought not to be 
examin'd out of the hearing of each other; in 
which he was over-ruled, but the Rule not obſerv'd, 
nor was it material : for the King's Counſel having 
the Priſoner's Writings, and by them obſerv*d how 
he intended to make the Witneſſes againſt him con- 
tradict themſelves, they did not produce ſuch Wit- 
neſſes as were not inſtructed to concur in the Evi- 
dence of the ſame matter, but produc'd only ſuch 
as were inſtructed to give Evidence of diſtinct mat- 
ters. And therefore Dugdale was firſt produc'd, 
who gave Evidence of vilitying Words ſpoke of the 
King at ſeveral times, at Oxford and London, by 
the Priſoner, to himſelf alone; that he ſhew'd the 
Witneſs ſeveral ſcandalous Libels and Pictures, and 
ſaid he was the Author of them ; that he had a 
ſilk Armour, a brace of Horſe-Piſtols, and a Pocket- 
Piſtol and Sword; that he ſaid, be had ſeveral ſtout 
Men to fland by him, and that he would make uſe of 
them for the defence of the Proteſtant Religion; he 


ſaid, the King's Party was but an Hand-full to bis 


Party. Stevens ſwore the finding of the Original 
of the Rarec-Show in the Priſoner's Chambers. Fohn 
Smith {wore his ſpeaking ſcandalous Words of the 
King, and of his having his Armour; and that 
when he ſhew'd it the Witneſs, he ſaid, Theſe are 
things that will deſtroy the pitiful Guards of Rowley; 
that he ſaid, he expected the King would ſeize ſome 
of the Members of Parliament at Oxford; which, 
if done, he would be one ſhruld ſeize the Ming; that 
he ſaid, Fitzgerald, at Oxon, had made his Noſe 
bleed ; but before long, he hoped to ſee a great deal 
more Blood ſhed for the Cauſe ; that if any, nay, if 
Rowley himſelf, came lo diſarm the City, he would 
be the death of him. Haynes ſwore he ſaid, Unleſs 
the King would let the Parliament ſit at Oxon, they 
would ſeize him, and bring him to the Block; and 
that he ſaid, /he City had One thouſand five hundred 
Barrels of Powder, and One hundred thouſand Men 
ready at an Hlour's warning. Turberville ſwore, he 
ſud at Oxford, that he wiſh'd the King would begin; 
if he did not, they would begin with him, and jeize 
im; and ſaid, he came t9 Oxford for that pur ofe. 

Mr. Maſters ſwore, that in diſcourſe between him 
and the Priſoner, he juſtified the Proceedings of the 
Parliament in 1640, at which the Witneſs wondred 
and ſaid, How could he juſtify that Parliament that 
rais'd the Rebellion, and cut off the King's Head ? 
To which the Priſoner reply'd, That that Parliament 
had done nothing but what they had juſt cauſe for, 
and that the Parliament which fat laſt at Weſtmin- 
fter was of the ſame Opinion; that he calPd the 
Priſoner Colonel in mockery, who reply'd, Mock 
not, I may be one in a little time. 

Sir William Jennings ſwore as to the fighting with 
Fitzgerald, and the Words about his bleeding. 

For the Priſoner. 

Hickman ſaid he heard Haynes ſwear, God damn 
him, he car'd not what he ſwore, nor whom he 
ſwore againſt, for it was his Trade to get Money 
by ſwearing. Mrs. Oliver ſaid, Haynes writ a Let- 
ter 1n her Father's Name, unknown to her Father. 
Mrs. Hall ſaid, ſhe heard Haynes own that he was 
employed to put a Plot on the Diſſenting- Prote- 
ſtants. Mrs. Richards ſaid, ſhe heard him ſay the 
lame thing, Z/þaley ſaid, Haynes ſtole a Silver Tan- 
kard from him. Laus ſaid, Haynes ſaid the Par- 
liament were a Company of Rogues for not giving 
the King Money, but he would help the King to 
Money enough out of the Fanaticks Eſtates. Oates 


ſaid, Turberville ſaid, à little before the Witneſſes 


| were ſworn at the Ol.{-Bailey, that he was not a 
Vol. IV, 
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Witneſs againſt the Priſoner, nor could give any 
Evidence againſt him : And after he came from 
Oxford, he faid, he had been ſworn before the Grand- 
Jury againſt the Priſoner, and ſaid, the Proteſtant 
Citizens had deſerted him, and God damn him, he 
would not ſtarve. That John Smith ſaid, God damn 
bim, he would have Colledge's Blood. That he 
heard Dugdale ſay, that he knew nothing againſt 
any Proteſtant in England; and being tax'd, that 
he had gone againſt his Conſcience in his Evidence, 
he ſaid, it was long of Colonel Varcup, for he 
could get no Money elſe ; that he had given out 
that he had been poiſon'd, whereas in truth it was 
a Clap. Blake ſaid, that Smith told him Haynes's 
Diſcovery was a Sham-Plot, a Meal-Tub Plor. 

Bolron ſaid, Smith would have had him given Evi- 
dence againſt Sir John Brooks, that Sir Jobn ſhould 
ſay there would be cutting of Throats at Ox/ord, 
and that the Parliament-Men went provided with 
four, five, fix, or ten Men a- piece; and that there 
was a Conſult at Grantham, wherein it was reſolv'd, 
that it was better to ſeize the King than to let him 
go, whereas he knew of no ſuch thing; that he 
would have Bolron to be a Witneſs againſt Colledge, 
and told him what he ſhould ſay, leſt ſhould 
diſagree in their Evidence; that he heard Haynes 
ſay, he knew nothing of a Popiſh or Presbyterian 
Plot, but if he were to be an Evidence, he car'd not 
what he ſwore, but would ſwear any thing to get 
Money. Mowbray ſaid, Smith tempted him to be 
a Witneſs againſt Colledge, and was inquilitive to 
know what Diſcourſe paſſed betwixt him and my 
Lord Fairfax, Sir Fohn Hewly, and Mr. Stern, on 
the Road; and ſaid, that if the Parliament would 
not give the King Money, and ſtood on the Bill 
of Excluſion, that was Pretence enough to ſwear a 
Deſign to ſeize the King at Oxford. 

Everard ſaid, Smith told him he knew of no Preſ- 
byterian or Proteſtant Plot, and ſaid, Juſtice Varcup 
would have perſuaded him to ſwear againſt ſome 
Lords, a Presbyterian Plot, but he knew of none; 
he ſaid, Haynes told him it was Neceſſity and hard 
Pay drove him to ſpeak any thing againſt the Pro- 
teſtants; and being queſtion'd how his Teſtimony 
agreed with what he formerly ſaid, anſwer'd, he 


would not ſay much to excuſe himſelf ; his Wite 


was reduc'd to that neceſſity, that ſhe begg'd ar 
Rouſe's Door, and mere Neceſſity drove him to it. 
and Selt-preſervation, for he was brought in guilty 
when he was taken up, and was oblig'd to do 
ſomething to ſave his Life, and that it was a Judg- 
ment upon the King or People; the Iri/bmers 
ſwearing againſt them was juſtly fallen on them, tor 
outing the Iriſb of their Eſtates, 

Parkhurſt and Symons ſaid, they had ſeen at Col- 
ledge's Houſe his Arms, about the latter end of No- 
vember. Yates ſaid, Dugdale beſpoke a Piſtol of 
him for Colledge, which he promis'd to give Col- 
ledge. And upon Diſcourſe ſome time after the Ox- 


ford Parliament, Yates ſaid, Colledge was a very 


honeſt Man, and ſtood up tor the good of the King 
and Government. Yes, ſaid Dugdale, I believe he 
does, and I know nothing to the contrary. Deacon and 
Whitaker ſaid they knew Co.ledge was bred a Pro- 
teſtant, and went to. Church; and never to a Con- 
venticle that they knew of, and thought him an ho- 
neſt Man. Neal, Rimington, Fanner, and Nerr:;, 
to the ſame purpoſe ; and Norris, that Smith (in 
company where was Diſcourſe of the Parliament- 
Mens being agreed to go to Oxford ) faid, he hoped 
they would be well provided to go, if they did go. 
El. Hunt ſaid, a Porter, in her Maſter's abſence, 
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brought the Prints taken in Colledge's Houſe eight 
Weeks before; and faid, Dugdale told her, after 
her Maſter was in Priſon, he did not believe Col- 
l-dge had any more hand in any Conſpiracy againſt 
his Majeſty, than the Child unborn ; and he had 
as lieve have given an hundred Pounds he had ne- 
ver ſpoke what he had; and that he had nothing 
to ſay againſt her Maſter, which would touch his 
Life. 
- Having ſummed up all the material part of the 
Evidence in the order it was given, for or againſt 
the Priſoner ; let us ſee whether, upon the whole, 
an honeſt underſtanding Jury could, with a good 
Conſcience, have given the Verdict the then Jury 
did; or whether an upright Court could, with a 
good Conſcience, have declar'd they were well ſa- 
tisfied in the Verdict given, as all the four Judges 
in that Caſe did, though the Chief Juſtice North 
only ſpoke the Words. And though it is too late 
to advantage the deceaſed, yet it will do right to 
the memory of the Man, to whoſe dextrous Ma- 
nagement on his Trial, many now alive owe the 
continuance of their Lives to this day. It was not 
their Innocence protected the Lord Fairfax, Sir ohn 
Breoots, and many others before-mention*d, and 
many not named in the Trial, but Colledge's bat- 
fling that Crew of Witneſſes, and fo plainly de- 
tecting their Falſhood, that the King's Counſel ne- 
ver durſt play them at any other Perſon but the 
Earl of Shaftesbury, as ſhall be ſhewn ; and failing 
there, they were paid off, and vaniſh'd, and never 
dlid more harm viſibly : what under-hand Practices 
they might be afterwards guilty of, I know not. 
Who could believe any one of thoſe four Wit- 
neſſes, Dugiale, Haynes, Turberville, and Smith, if 
it were for no other Reaſon than the imp robability 
of the thing; for (as College ſaid) was it proba- 
ble he ſhould truſt things of that nature wich Pa- 
Piſts, who had broke their Faith with their own 
Party, who could lay greater Obligations of Se- 
crecy upon them than he was able to do? That he, 
2 Proteitant, ſhould truſt People who had been ein- 
ployed to cut Proteſtants Throats ? And neither 
of them cver diſcovered any of the things the 
ſwore, till after the Oxford Parliament, tho? rag 
of them were pretended to be tranſacted and ſpoken 
before, | 
Who could believe Dagdale in any of his Evi- 
dence againſt the Priſoner, when Oates teſtified a- 
gainſt him, that he ſaid he knew nothing againſt 
any Proteſtants in Eng/and ? And being tax'd by 
Oates, that he had gone againſt his Conſcience in 
his Evidence againſt Co/ledge to the Grand- Jury at 
London, he ſaid, It was long of Colonel Warcup, for 
be could get no Money elſe , which was a plain Con- 
feſſion he had ſworn wrong, and of the Cauſe for 
which he did it, and of the Perſon who induced 
him to do it, That he had given out that he was 


poiſon'd, whereas his Diſeaſe was a Clap; which 


was an ill thing in him, as it imply'd a Charge of 
poiſoning him on other Perſons. And when Eli— 
zabeth Hunt teſtified againſt him, that he ſaid, af- 
ter Colledge was in Priſon, that he did not believe 
Colledge had any more hand in any Conſpiracy a- 
gainſt the King, than the Child unborn ; and that 
he had as lieve have given an hundred Pound he 
had never ſpoken what he had ; and that he had 
nothing to ſay againſt Colledge which could touch 
his Liie: And when Yates teſtify'd againſt him, 
that when Zates ſaid Colledge was an honeſt Man, 
and ſtood up for the good of the King and Go- 
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vernment 3 7es, ſaid Dugdale, I believe he does, and 
I know nothing to the contrary. 

Who could believe Haynes in any part of his Evi- 
dence againſt the Priſoner, when Mrs. Ha!l and 
Mrs. Richards ſaid, he own'd he was employ'd to 
put a Plot upon the Diſſenting Proteſtants ? when 
Whaley teſtified againſt him that he was a Thief, 
and had ſtole J/haley's Tankard? when Lun teſti- 
fy'd that Haynes ſaid the Parliament were a Com- 
pany of Rogues, for not giving the King Money ; 
but he would help the King to Money enough our 
of the Fanaticks Eſtates? when Hickman teſtified 
againſt him he heard him ſay, God damm him, he 
car'd not what he ſwore, nor againſt whom he 
ſwore, for 'twas his Trade to get Money by ſwear- 
ing? when Mrs. Oliver ſaid, that he had writ a 
Letter in her Father*s Name, without her Father's 
knowledge? when Bolron teſtify'd againſt him, 
that he ſaid he knew nothing of a Popi/h or a Preſ- 
byterian Plot, but if he were to be an Evidence, 
he cared not what he ſwore, but would ſwear any 
thing to get Money? when Everard teſtified a- 
gainſt him, that he ſaid, Neceſſity and hard Pay 
drove him to ſay any thing againſt the Proteſtants z 
and being tax'd that his Evidence againſt Colledge 
agreed not with what he had formerly ſaid, he ſaid, 
he could not excuſe it, but his Poverty and Self-pre- 
ſervation drove him to it ? which was a plain Con- 
feſſion of the faiſhood of his Evidence, and of the 
reaſon of it; and added, it was a judgment upon 
the King or People, the [ri/mens ſwearing againſt 
them, for outing the 1; of their Eſtates : which 
can have no other Senſe, than the 1riſhmens for- 
ſwearing themſelves againſt the Engliſi was a Judg- 
ment, Sc. | 

How could Tyrberville be believed in any part of 
his Evidence againſt Colledge, when Oates teſtified 
againſt him, that he ſaid, a little before the Wit- 
neſſes were {worn againſt Colledge at the Old- Batley, 
that he was not a Witneſs againſt him, nor could 
give any Evidence againſt him; and yet after- 
wards, at Oxon, Turberville told him he had ſworn 
againſt Czl/edge to the Grand- Jury, and ſaid, the 
Proteſtant Citizens had deſerted him, and God damn 
him he would not ſtarve: which Words, I think, 
need no Explanation. 

And laftly, How could Smith be believed in any 
part of his Evidence againſt the Priſoner, when it 
was teſtified againſt him by Blake, that he ſaid 
Haynes's Diſcovery was a Sham-Plot, a Meal-Tub- 
Plot? The meaning of the Words, I think, are 


well known : That he would have had Bolron ſwear 


againſt Sir John Brooks, the Lord Shafiesbury, and 


Colledge, Things of which he knew nothing, and 


told him what he ſhould ſwear, left they ſhould 
diſagree in their Evidence. When it was teſtified 
againſt him by Oates, that he faid, God damn him, 
he would have Colledge's Blood? when it was teſti- 
fied againſt him by Mowbray, that he tempted 
Mowbray to be a Witneſs againſt Colledge and Sir 
Fohn Brooks, and was very inquiſitive to know 
what Diſcourſe he had with the Lord Fairfax, Sir 
Jobn Hewly, and Mr. Stern, on the Road to Oxon ; 
and ſaid, if the Parliament did not give the King 
Money, but ſtood on the Bill of Excluſion, that 
was pretence enough to ſwear a Deſign to ſecure 
the King at Oxon ? when Everard, and many o- 
thers teſtified he ſaid he knew of no Presbyterian or 
Proteſtant Plot. Now if Colledge*s Witneſſes were 
credited, it was impoſſible the King's Witneſſes 


could be credited ; that was agreed by the Court 
3 to 
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rue upon the Trial. The Anſwer on the 
= Ae = = the King's Witneſſes were on their 
Oaths, the Priſoner's were not; which was a Rea- 
ſon in Words, but not in Senſe. 

And ſurely what Colledge ſaid on that matter, 
without any knowledge in the Law, cannot be an- 
ſwer'd. It is not fair dealing, ſaid he, with a Man 
for his Life, becauſe the Witneſſes againſt him, upon 
their Oaths, deny the things the Witneſſes for him 
prove; therefore the Witneſſes againſt him muſt be be- 
lieved, and the Witneſſes for him disbelieved, when 
yet the Witneſſes for him were ready, on their Oaths, 
to maintain what they ſaid for him. 

Nor is the Law ſo : for taking the Law to be, 
that a Witneſs for the Priſoner ſhall not be ſworn, 
which is only made good by practice; the fame 
Law, that is to ſay Practice, is, that a Witneſs with. 
out Oath, for the Priſoner, is of equal Credit with 
the Witneſs againſt him upon Oath, and none can 
ſhew the contrary till of late days. a 

To give one Example of many, where it was ne- 
ceſſary for the Priſoner to produce a Witneſs to 
prove his Innocency, and where the Witneſs for 
him was as much believed as the Witneſs againſt 
him : There was a Perſon, whoſe Name I do not 
remember, arraign'd (at the ſame time that an In- 
dictment of High- Treaſon was endeavour'd to be 
found againſt the Lord Shaftesbury) for robbing an- 
other of Money, and of a hired Horſe, of which 
likewiſe the Perſon was robb'd. The robbing of the 
Money and a Horſe was prov'd by himſelf, and 
ſeveral others; but that the Priſoner was the Per- 
ſon that committed the Robbery, none poſitively 
ſwore but the Perſon robb'd ; who likewiſe ſwore, 
that the Horſe on which the Priſoner was taken, 
was the Horſe taken from him ; againſt which the 
Priſoner prov'd, by the Perſon of whom the Horſe 
was agreed to be hired, that the Horſe the Priſoner 


was taken upon, was not the Horſe he ler to hire 


to the Perſon robb*d ; wiereupon the Priſoner was 
acquitted z and yet tizz Priſoner's Witneis was not 
on his Oath, and the Perſon robbed was on his 
Oath : which, beſides that it proves the matter for 
which it is brought, ſhews the Folly, as well as 
Injuſtice of the Practice of impriſoning Men, with- 
out letting them know for what, and without con- 
fronting them with the Witneſſes againſt them, up- 
on the Commitment. For how could this Man 
have known what Witneſſes to produce, unleſs he 
had known what in particular he was indicted for ? 
and how could he have ſent to ſuch Witneſſes, un- 
leſs he had had the liberty of ſending to the Per- 
ſons who were to be Witneſſes for him? And it 
ſhews the Folly of thoſe Sayings, that a Man's In- 
nocence muſt defend him, and that the Evidence a- 
youu the Priſoner mult be as clear as the Sun at 

oon-day. All will agree that the Priſoner in this 
Caſe was innocent, and yet that alone, without pro- 
ducing a Witneſs to prove his Innocence, would 
have ſtood him but in little ſtead 3 and how could 
he have known what ſort of Evidence to have ready, 
unleſs he knew what he was accus'd of ? 

I do not mean what Crime he was accus'd of, as 
Treaſon, Murder, Robbery, Theft, or any other 
Crime; but unleſs he knew the Perſon robbed, 
when, where, and other Circumſtances 3 which, 
ſay ſome, is not to be permitted in Proſecutions of 
High-Treaſon; for if ſo, then no Man ſhall be 
| hanged for High-Treaſon ; unleſs there was as 
ſtrong proof againſt him, as is requir'd in any In- 
dictment of any capital Matter : and that, they 
lay, is not to be expected in Treaſon ; for no Man 


IST 


will call two Witneſſes to be Evidences of his Words 

or Actions, being Overt-Acts of his Deſign of 
High-T reaſon. The Objection is too fooliſh to be 

anſwer'd; for it is neither better nor worſe, than 

that if a Man ſhall not be hang'd for Treaſon with- 

out Evidence, he ſhall never be hang'd for Trea- 

ſon ; for no Evidence, and Evidence which the 

Law rejects, is the ſame in Senſe, though different. 
in Words: and as the Intent of the Mind is difi- 

cult to prove on the part of the King, ſo is the 

Priſoner's part of producing Counter-Evidencs 

much more difficult; and therefore the Law hath 

taken care, by the Statute of Edward the Third, 

that the Intent ſhall be prov'd by an Overt- Act; 

and by the Statute of Edward the Sixth, that that 

Overt-A&t ſhall be proved by two Witneſſes, And 

therefore, fince the Law hath taken care that there 

ſhall be a ſtricter proof in High-Treaſon than in 

any other Crime, for the Judges to ſay a leſs proof 
may be admitted to convict one of High- Treaſon 

than of any other Crime, is very ridiculous ; un- 

leſs they will at the ſame time ſay, that the Par- 

liament, who made thoſe Statutes, were Men of 
little Underſtanding, and not to be regarded. And 
certainly, it was a good Counter-Evidence which 

was given in behalf of the Priſoner, by ſome Wit- 

neſſes, though lighted by the Court, and not per- 

mitted by the Court to be given by others, that 

there were great Endeavours to ſet up Sham-plots, 
and charge the Proteſtants with them: For let any 
one ſhew me a Reaſon, why the Evidence of Sham- 
plots, though they do not immediately concern the 
Priſoner, is not as good Eyidence for him, as the 
Evidence of a real Plot, in which he was not con- 
cerned, is againſt him. The laſt was permitted to 
be given in Evidence againſt my Lord Ruſſel, Col. 
Sidney, and others; though the firſt was not per- 
mitted to many Witneſſes in this Trial, and it was 
a material Objection which Colledge made, That 
there was no proof of any Perſons being concerned with 
him in the Deſign of ſeizing the King. 

It was an unadviſed Anſwer the Court gave, that 
he alone might be ſo vain as to deſign it alone: 
For if from thence an Inference is made, as was in- 
ſinuated by the Court to the Jury, that therefore 
he did alone deſign it, it was an Evidence of his 
being a Mad-man, not a Traitor. Had the Evi- 
dence been of the miſchiefing the King by means 
which a ſingle Perſon is capable of uſing, as Stab- 
bing, Shooting, and the like, the matter is not im- 
poſſible ; but it being by means which it is impoſe 
{ible for a ſingle Perſon to execute, it carries ſuch 
disbelief with it, that it is impoſſible to find a Man 
in his Senſes at the ſame time guilty of it. And a 
Man that is non compos Mentis, if my Lords Coke 
and Hales are to be beliey'd, cannot be guilty of 
High-Treaſon within that Branch of the Statute, 
compaſſing and imagining, &C. 

It is true, a Mad-man may be guilty of Treaſon, 
in attempting the King's Perſon 3 but for that he 
is no more ſaid to be puniſh'd, than Beaſts of Prey 
are when kill'd; which are more properly ſaid to 
be deſtroy*d than puniſh'd for the publick good. 
But if ſo good a Counter-proof in Colledge's Caſe 
was not made, as ought to have been, ſome Al- 
lowances ought to be made for the Priſoner's ig- 
norance of what he was accus'd of, his uſage and 
ſtrict Impriſonment before his Trial, the ruffling 
him juſt before his Trial in the manner before de- 
clar'd, the depriving him of his Notes, the giving 
an Evidence of many Hours long againſt him, be- 
fore he was permitted to anſwer any part of it. a 
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che uſe of Pen, Ink, and Paper, was but of little 


advantage to him; for a Man that hath not been 
uſed to do it, cannot take Notes of any uſe. And 
in truth, he complain'd he had not taken Notes of 
half ſaid, but relied on the Court to do him juſtice 
in ſumming up the Evidences; which they promiſed 
to do, but broke their Words, 

It muſt likewiſe be conſider'd, that the concern 


_ a Man hath upon him, when he is upon Trial 


tor his Life, is ſo far from fortifying, that it weak- 
ens his Memory : Beſides, the foul Practice, with- 
out any remorſe, put upon him and his Witneſſes ; 
ſome of them impriſon'd, that he could not have 
them at the Trial; others ſo threaten'd, that they 
durft not appear for him, and the Cry of the 
Auditory againſt him and his Witneſſes, were 
mighty Diſcouragements. All theſe things being 
confiter'd, how could any underſtanding Jury 
take it on their Oaths, That the Evidence againſt 
the Priſoner, of a Deſigu to ſeize the King, &c. 
Was. as clear as the Sun at Neo- Day? 

As for the Evidence which Mr. Mafters gave, if 
it were true, it was no Evidence of Treaſon ; an er- 


roneous Opinion may make an Heretic, but not a 


Traitor: it is a very diſtant Conſequence, that be- 
cauſe he affirm'd that the Parliament in Forty had 
done nothing but what was juſt in reſpect of King 
Charles the Firſt, therefore the Priſoner was gull 


of a Deſign againſt King Charles the Second: Beſides, 


that in all Probability, tho* Mr. Maſters might 
inveigh againſt the Parliament, Colledge might only 
juſtify chem, by throwing the ill things done in 
that time upon the Papiſts, as Colledge in his De- 
fence lays; and Mr. Maſters, after much pump- 
ing, recollected himſelf, and ſaid he thought the 
Priſoner ſaid, the Papiſts had a hand in thoſe 
things; which prov'd the Truth of Colledge's Aſ- 
fertion. po 

As for the Evidence of Colledge's ſaying he 


might be a Colonel in time; if he hoped for 


what he ſaid, it was no Crime, or Proof of a Crime, 
*tis no more than what every Soldier hopes for, 
and he himſelf had been one. 

As for the Evidence of Allerbury, Sawe!, and 
Stevens, of their ſeizing the Pictures; admit they 
{wore true, 1t did not amount to the Proof of the 
Treaſon in the Indictment, or of any fort of 
Treaſon: And yet if Colledge's Maid faid true, 
it looks as if the Finders or ſome other Perſon 
ſent them to Colleage's Houſe, in order to find 
them there. 

Of all Sorts of Evidence, the finding Papers 
in a Perſon's poſſeſſion is the weakeſt, becauſe 
no Perſon can ſecure himſelf againſt Deſigns upon 
him in that kind. And after Dangerfield's De- 
ſign upon Colonel Manſel, and the Evidence in 
Fitzharris's Trial, that the Deſign of that Pam- 
phlet was to convey Copies of it into ſome Mem- 
bers of Parliament's Pockets, and then ſeize them, 


that piece of Evidence ought to have been ſpar'd, 


till thoſe and other Practices of like kind had 
been forgotten. 1 

The laſt Witneſs was Sir William Jennings, of 
Colledge's ſaying he had loſt the firſt Blood in 
the Cauſe, but it would not be long before more 
would be loſt; what was that more, than that 
he thought more would be loſt in the Cauſe, 
which ne interpreted the Proteſtant Cauſe? Sup- 
poſe he thought ſo without Reaſon, and was miſ- 
taken, where was the Crime? Bur if he thought 
ſo upon good Reaſon, and good Reaſon he had 
to think ſo, there was no pretence of a Crime in 


3 


it. I believe moſt Men thought as College did, 
from the time of the Buſineſs of Fitzharris; and 
what Imputation was it to him? Why were not 
all the Expreſſions he us'd in his Trial as good 
Evidence againſt him as that Saying ? For he then 
ſaid, it was an horrid Con/piracy to take away his 
Life, and would not flop at him, for it was againſt 


all the Proteſtants of England, and the like; which 


was his Opinion, and Afrter-times ſhewed him a 
true Prophet. = 


One thing was very diſhoneſtly infinuated, that 


the Priſoner was a Papi/t, which was only to in- 
cenſe the Jury againſt him, and it had its Effect; 
whereas it was very plain that he was a Proteſtant, 
tho* perhaps a Diſſenter, and therefore had not 


lately come to the publick Church; and under 


that notion the Paris and ſome Proteſtants were 
contented that Diſſenters ſhould be puniſh'd as 
Papiſts; yet it they could have prov'd him a 
Pajijt, no doubt they would have done it, for 
the Deſtruction of the Man was the Deſign of 
the Proſecution, and it matter'd not for what 
Treaſon he was convicted, ſo he was convicted. 
And he himſelf gave a pretty fort of Evidence 
againſt himſelf, if they could have prov'd him a 
Papiſt : he prov'd, and confcſs'd, he was educa- 
ted a Proteſtant ; and if they could have prov'd 
him reconcil'd to the Popiſb Religion, which was 
Treaſon, he help'd them a great deal in their 
Proofs: It was therefore very diſingenuous in the 
Chief Juſtice to reproach him at his Condemna- 
tion, that he had not made that Proof of his Re- 
ligion as it was expected, when his Religion was 
not the Matter of which he was indicted; that 
was lily inſinuated to exaſperate, and no Proof 
pretended to be made of his being a Papiſt. But 
he had more Reaſon to complain of the Injuſtice 
of the Court in ſumming up the Evidence, who 
did it in ſuch a manner, that if they had been 
Counſel for the Priſoner, as they pretended, they 
would have been juſtly ſuſpected to have taken a 
Fee of the other ſide to betray their Client. 

For, as Colledge readily ſaid, if the Chief Ju- 
ſtice had looked on his Notes, he would have 
found more Evidence againſt Tyrberviile, and Dug- 
dale, than he had repeated. And it was a lame 
Excuſe for the Chief Juſtice to ſay, he refer'd it 
to the Memory of the Jury, for he could not 
remember more; when, as I dare ſay, after a- 
bout thirteen Hours Evidence, the Jury remem- 
ber'd no more, than that they were to find him 
Guilty. ; 

The truth is, upon the whole, what Colledge 


ſaid was true; they took away all Helps from 


him for defending himſelf, and therefore they had 
as good have condemned him w thout a Trial. 
Notwithſtanding all which, the Courage of the 
Man never fainted, but after he was condemn'd, 
boldly aſk*'d, when he was io be executed? To 
which the Lord Chief Juſtice reply'd, it depended 
on the King's Pleaſure ; but ſmoothly faid, in 
thoſe Caſes of High Treaſon they did not uſe to 
precipitate the Execution, it ſhould not be fo 
ſudden but that he ſhould have Notice to prepare 
himſelf, And in truth he hadfrom the eighteenth, 
on which he was condemn'd, to prepare himſelt, 
to the one and thirticth of Avg}? 1681, on which 
he was executed; a much longer time than was 
allow'd my Lord Auge, or Mr. Corniſh, and many 
others, And the true Reaſon of ſo long a Re- 
prieve, was to ſee how the Nation would digeſt 
the matter, and whether the Man by the Terror 


of 


. 
p \ 
a -- „ = * 6, IN . * n 7 1 a - ' 
3 8 N nr 1 W o wt tons - "is ö * 2 [i 2 8 g FR 8 7 7 ws. . J 2 "x 8 : * — * 8 3 % 
4 Ms 3 * N n Fon i FP A- 8 res Nor ATE 3 F y 2 A n - Flt eo Ft I 8 NK 1 3 RE 
ESL — c 9 . Re Bn EI an 0 one ( ( SA net SiS Log Sa I VE - S pe Cornet, 
N 7 74 3 - 1 N 2 7 — Ys oS — - * 8 (+ 7 x * — * p . SENT” 
. "4 . W _— & - + 4 N = - 3 * 5 ö Sr : * 1 " 2 4 7 N * 4 


. order'd ; 


Remarks on the Earl of Shaftesbury's Grand Fury. 183 


of Death could be prevail'd upon to become a 
Tool to deſtroy other Innocents : But when it 
was found that the People were quiet, and that 
the Priſoner could not be prevail'd upon to do 
an ill thing to ſave his Life, his Execution was 
yet as a ſhew of Mercy, his Quarters 
were permitted to be bury*d ; a Favour he ſlight- 
ed, with ſaying that he car'd not whether he was 
eaten up with Flies or Worms. The ſame Fa- 
vour was likewiſe ſhewed Fitzharris, but the true 


Reaſon of both was, That they had a mind that 
the Trials and pretended Crimes, for which I- 
harris and Colledge were condemned, ſhould be 
forgotten; which would not be ſo ſoon done, if 
their Quarters were always expos'd to view, But 
tho* all People were quiet, yet there was great 
grumbling, and moſt honeſt Men were afraid; 


and the Conſtancy of Colledge at his Execution 


was ſuch, that it made the moſt violent againſt 
him relent. 
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HE next Perſon queſtion'd was the Earl 

of Shaftesbury, againſt whom a Bill of High- 
| Treaſon was prefer'd to the Grand-Fury, 
at the Seſſions-Houſe, on the 24% Day of No- 
vember 1681, The Evidence was publickly given 
in Court, and was this; Mr. Blathwaite ſwore he 
found the Papers then produc'd in a Velvet Bag 
in the great Trunk, which was taken by Mr. 
Gwynne in the Lord Shaftesbury's Houſe. Mr. 
Gwynne ſwore all the Papers in the Velvet Bag, 
when he deliver'd them to Mr. Blathwaite, were 
taken by him in the Lord Shaftesbury's Houſe : 
Sir. Leoline Jenkins ſwore, the Paper produc'd was 


the Paper deliver'd him by Mr. Blathwaite, and 


it was unalter'd. Then the Paper was read, the 
Effect of which was a Project of an Aſſociation 
ſign'd by no Perſon, and whoſe Hand-writing it 


was, none knew. Fohn Booth ſwore, that he was 


engag*d to Captain Wilkinſon, who pretended to 
have a Commiſſion from the Lord Shaftesbury 
and ſeveral others to go for Carolina; he was 
about that time introduc'd into the Earl's Ac- 
quaintance by the Captain, where was a Diſcourſe 
about Carolina Buſineſs; he was four or five times 
between Chriſtmas and March , with the Earl and 
the Captain: that the Captain told him he was 
to command fifty Men to be the Earl's Guard 
at Oxon, and would have had him to be one: 
That if the King did not conſent to ſeveral As 
of Parliament and other Things, they were to 
purge the Guards and Court of ſeveral Perſons 
and tho* the Captain told him that firſt, after- 
wards he heard the Earl! ſay the ſame things, 
particularly about a Week or ten Days before 
the Parliament ſat at Oxon, he gave ſome Inti- 
mation of this to Halter Banes, and then writ it 
down, and ſent it to the Council ſealed in a Co- 
ver. Turberville ſwore, that the Lord Shaftesbury 
laid about February, there was but little good to 
be done which the King as long as his Guards 
were about him. Smith teſtify'd a great deal of 
Diſcourſe between him and the Lord Shafiesbury 
of ſomething ſaid reflecting on the King; and that 
he ſhould ſay, that if the King ſhould offer any 
Violence to the Parliament at Oxford, he would 
meet with a ſtrong Oppoſition, for that the Gen- 


tlemen, who came out of the Country, came well 


provided with Horfe and Arms to oppoſe, and 
that they might lawfully do it, if he offer'd any 
Violence to them whilſt they fat. Haynes ſwore, 
that the Earl ſaid if the King did not give Hayes 
his Pardon, he and others would raiſe the King- 


dom againſt him; that Haynes gave the Earl an 
I 


exact Account of Tranſactions ſince King Charles 
the Fir/s coming to the Crown, and that the 
Earl ſaid the Duke of Buckingham had as much 
Right to the Crown as any Stuart in England. 
Fobu Macnamarra ſaid, the Earl faid, the Kin 
was popiſbly affeFed, and took the ſame Metho!s 
his Father did, which brought his Father's Head 
to the Block, and they would bring his thither ; 
and this was faid in the. Preſence of Ivey, and 
he thought of his Brother; and ſaid, the King 
deſerv'd to be depos'd as much as King Richard 
the II. Dennis Macnamarra likewiſe teltify*d the 
laſt Words, and that it was the latter end of 
March, or beginning of 4»ril. Ivey ſaid, the Earl 
ſaid, if the King deny'd Haynes a Pardon, they 
would riſe upon him and force him to give one, 
and that they deſign'd to depoſe him and ſet up 
another in his ſtead. Bernard Dennis ſaid, he had 
a great deal of Diſcourſe with the Earl, who bid 
him ſpeak to his Friends in Jreland to be in a 
readineſs to aſſiſt the Commonwealth of Eugland, 
for they intended to have England under a Com- 
monwealth, and extirpate the King and his Fa- 
mul 

Then the Court told the Jury the Inditment 
was grounded on the Statute of King Charles the 
II., but they ought to conſider of that Statute, 
as alſo the 25th of Edward III. 

The Queſtion is, whether the Grand Fury 
ought to have found the Bill on this Evidence. 
Firſt it ought to be conſider'd, what the Duty of 
a Grand Fury is; and I think it is 
not what the Chief Zuſtice * ſaid, to 
conſider only whether there be pro- 
bable ground for the King to call the Perſon ac- 
cus'd to an account, much leſs do I think that 
the reaſon of finding a Bill by the Grand Fury 
was for the Honour of the King, or Decency of 
the Matter, leſt Perſons accus'd ſhould be calPd 
to an account by the King, where there is no 
kind of Sufpicion of the Crime committed by 
them, as the Court ſaid, (which laſt Matter was 
never aſſign'd as a Reaſon of finding a Bill by 
the Grand Fury before) bur I take the Reaſon of 
a Grand Jury to be this, that no Man for a 
capital Matter ſhall ever be queſtion*d by the King, 
unleſs a Grand Fury take it on their Oaths that 
they believe the Matter of the Accuſation true; 
I put an Emphaſis on the Words gueHi½ud by ihe 
King. 

ſ is true, it is generally ſaid, that the Buſineſs 
of a Grand Jury, in capital Matters, is in favorem 
vite ; but that taken ſimply is not true, lor then 


what 
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what Reaſon can be aſſign'd, why a Man fhall 
be arraign'd on an Appeal of Murder, Rohbery 
or the like, which rouches his Lite, as much as 
an Indictment of thoſe Crimes, without having 
the Matter of the Appeal firſt found to be true 
by a Grand. Jury? But the true Reaſon of a Grand. 
Fury is the vaſt Inequality of the Plaintiff and 
Defendant, which in an Indictment is always be- 
tween the King and his Subjects ; and that doth 
not hold in an Appeal, which is always between 
Sauback and Subject: and therefore the Law in an 
Indictment hath given a Privilege to the Defen- 
dant, which it hath done in no other Proſecution, 
on purpoſe, if it were poſſible, to make them 
equal in the Proſecutions and Defence, that equal 
Juſtice may be done between both. It conſiders 
the Judges, Witneſſes and Fury are more likely to 
be influenc'd by the King than the Defendant; 
the Judges as having been made by him, and as 
it is in his Power to turn them out, puniſh, to 
prefer or reward them higher; and tho' there 
are no juſt Cauſes for them to ſtrain the Law, 
yet there are ſuch Cauſes, which in all Ages have 
taken place, and probably always will. This was 


the Reaſon of running Prerogative fo high in their 


Judgment of Higb-Jreaſon before the Stat. of Ed. 
III. that no Man, as that Statute ſays, knew what 
was not High-Treaſon: This was the Reaſon of 


expounding that Stalute oftentimes between the 


making of it, and the making of the Statute of 
Queen Mary, that People were at as great a loſs, 


till the laſt Statute, as they were before the mak- 


ing of the firſt; and even ſince the Statute of 

ueen Mary, the Expoſition on the Statute of 
Ed. III. has been fo extravagant and various, that 
People are at this day as much at a loſs to know 
what is not High-Treaſon, as they were before the 
Statute of Ed. III. Nor was it, nor is it poſſible, 
but that the great Power of enriching, honouring, 
rewarding and puniſhing lodg*'d in the King, 
always had, and yet muſt have an Influence on 
the Mitneſſos and Fury; and therefore it is that the 
Law has order'd, that at the King's Proſecution, no 
Man ſhall be criminally queſtion'd, unleſs a Grand- 
Fury, upon their own Knowledge, or upon the E- 
vidence given them, ſhall give a Verdict, that they 
really believe the Accuſation 1s true. 

I own, of late Days, they have ſaid the Duty of 
the Grand- Jury is to find, whether the Accuſation 
be probable or no. But that Saying is warranted 
by no poſitive Law, or antient Authority; and 
therefore the Duty of the Grand- Fury mult be foun- 
ded in the Oath adminiſter'd to them, which is as 
ſtrict as the Oath adminiſter d to the Poti!-Fury : 
and to fay truth, the Verdict of the Pelit- Jury 
takes credit from the Verdict of the Grand-Fury ; 
which is not only the Reaſon of the Difference in 
the Names of the two Juries, but is likewiſe the 
Reaſon why an Attaint tor a falſe Verdict doth not 
lie againſt a Peti/-Zury. 

The Oath of the Grand-Jury, is, To preſent the 
Truth, the whole Truth, and nothing but the Truth : 
The Oath of the Pelit- Fury is, well and truly to try, 
and true Deliverance make, between the King and the 
Priſoner at the Bar, &c. which ſignifies the ſame 
thing as to preſent the Truth, c. It is true, ſome 
Reaſons have been offer'd, which, if conſider'd, are 
Words without Senſe; as that the Preſentment of 


the Grand- fury is but in order to bring the Priſo- 


ner to his Trial, and he not before the Grand- ury 
to make his Defence himſelf: but that can be no 
Reaſon why Probabilities ſhould ſatisfy the Jury, 
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becauſe it doth not anſwer the Deſign of the Law, 
which will have a Man convicted by the poſitive 
Oaths of tzvo Furies, conſiſting of more than cwenty- 
tour, in all Indictments. 

Next, why is a Grand- Fury compos'd of more 
ſubſtantial and underſtanding Men than a Petit-7ury, 
if their Buſineſs be mere Formality, or a Matter 
of leſs Weight than the Buſineſs of a Peil. Jury? 
In the laſt place, why is leſs Evidence requir'd to 
convict a Man in his abſence, than is requir'd to 
convict him if preſent ? It is far from an Argument, 
that leſs Evidence is requir'd to convict one if ab- 
ſent, than if preſent, that it ſeems to me that more 
Evidence ſhould be requir'd to do it. Men may, 
and often do make very fair Stories in the abſence 
of a Perſon accus'd, that when preſent, he eaſily 
anſwers ; and there being no poſitive Law for the 
Direction of a Grand- Jury in that matter, a Grand- 
Jury -man is exculable, nay, it is — to give a 
Verdict according ta the plain underſtanding of the 
Words of his Oath, which is to preſent the Truth, 
as far as he is convinc'd of it; and that Truth muſt 
be found according to his Knowledge, or as it is 
repreſented to him by Witneſſes. 

And as for the Witneſſes, they muſt be Perſons 
of Credit; and all Perſons are ſuppos'd to be ſo, 
unleſs the Grand- Jury know the contrary, or have 
been ſo credibly inform'd. Tis true, a Gand Fur) 
ought not to believe Coffee-houſe Stories, or light 
Stories; but common Fame by credible Perſons, 
which is Vox Populi, ought to prejudice them againſt 
a Witneſs, ſo as to disbelieve him: and it is no 
Anſwer to ſay, as the Chief Juſtice in this Caſe ſaid, 
that the Credibility of the Witneſs is not to be con- 
ſider*d by the Grand-Fury, becauſe the King is not 
preſent to defend the Credit of his Witneſſes: tho? 
the Fact in that Caſe was not true, for the King's 
Attorney, Sollieitor and Counſel were preſent, and 


I think the King is no otherwiſe preſent at any Cri- 


minal Proſecution ; and the Jury knew by Co!ledze's 
Trial, and by Wilkin/on's Depoſitions before the 
King, that the Evidence of all the Witneſſes pro- 
duc'd, except what were to the Paper, was que- 
ſtion'd, but even that was afterwards quitted by the 
Court, when it would not be ſwallow'd by the 
Grand- Fury: for afterwards the Court told them, 
that if they of their own Knowledge knew any 
thing againſt the Witneſſes, they might conſider of 


it, but not of what they were credibly inform'd 


by others. And, beſides the Credibility of the Wit- 
neſſes, the Poſſibility or Probability of the thing 
{worn is to be confider'd by the Grand-Fury ; an 
impoſſible thing they ought not to believe, though 
ſworn by never ſo many credible Witneſſes, and a 
very improbable thing they cannot poſitively on 
their Oaths ſwear they believe. 

And not only the Fact, but what the Crime of 
the Fact alledg'd in the Bill of Indictment, the 
Grand-Fury as far as they are capable of judging 
Matter of Law, ought to conſider ; fo they were 
told in the Charge given them. ?*Tis true, if they 
were ignorant in the Law, and the Court in their 
Directions miſled them, as if the Court ſhould tell 
them ſtealing a Horſe is High-Treaſon, and the 
Grand- fury find it accordingly, it is excuſable in the 
Grand- fury, t puniſhable in the Court. But 
wrong Directions by the Court, in finding a Fact 
where there is no Evidence. do not excuſe the 
Jury. 
Now, to examine the Matter in hand by theſe 
Rules, could any Perſon who knew my Lord Shafte:- 


bury, or that had heard of, or belicy'd his Cha- 
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rater to be what it was, believe that it was poſſible for 
him to diſcourſe with the Witneſſes at the rate they 
ſwore, to ſome of them at the firſt, to others of 
them the ſecond time he ſaw them; to diſcourſe 


of Matters of Policy, with Booth at one time, and 


afterwards with Haynes, and afterwards with Mac na- 
marra, Fellows of ſo little Senſe, that he would 
have been aſham'd to have entertain'd them in the 
meaneſt Office about him; and yet as they preten- 
ded, he makes them his Privadoes in the Secret, of 
not ſo much what he would have had them, but of 
what he intended himſelf to do? | 

Who could believe any thing, Turberville, Smith 
or Haynes ſhould ſay, where there was ſo much of 
their Falſhood, and of their Deſigns to ſwear fallly, 
prov'd againſt them in Colledge's Trial? or of Ivey 
and the three Macnamarra's after that Trial, who, 
though they were not produc'd at it, becauſe the 
King's Counſel by Colledge's Notes ſaw he was able 
to falfify them, yer ſome Witneſſes in that Trial 
prov*d their Deſign of ſwearing fallly ? 

Who coul-t believe Booth's Story of liſting ſo many 
Men under il kinſon, to be at my Lord Shafteshury's 
diſpoſe at Oxon, after Colledge's Trial, and after what 
Wilkinſoa had teſtify'd to the King and Counſel, 
though not then prov'd to the Grand Jury? 

A Judge indeed cannot take notice of any thing 
not proy*d (though he may and ought to be a Wit- 
neſs, if he knew any thing material of the Matter 
try'd before him and others) but a Grand Fury may 
x > notice of any thing they know or believe. 
The Paſſages at Co!ledge's Trial were pretty noto- 
rious, being authentically publiſh*'d by Fra. North, 
and the Examination of Wilfinſon by as authentick 
a Paper. 

It was unaccountable, that the Witneſſes conceal d 
what they heard the Earl ſpeak ſo long, of which 
none of them pretended to give any Reaſon ; nor 
was it any Excule to thoſe who ſign'd a Petition to 
the City, in which they ſuggeſted they were tempted 
to {wear againſt their Conſciences, to ſay they knew 
not what was-in the Petition : he that ſets his Hand 


to a thing as if he aſſented to it, but doth not, 


is a Man of Falſhood. Suppoſe one ſets his Hand 
to a Bond, ſaid to be ſeal'd and deliver'd, not ha- 
ving ſeen it ſcal'd and deliver'd, is not he guilty 
of little leſs than Forgery? But admitting thoſe 
Witneſſes had ſworn Truth, yet the Jury ought 
not to have found the Bill; for they ought to find 
the Bill true according to all the material Circum- 
{ſtances of it, as well as the Subſtance of it, which 
was Hligh-Treaſon. One material Circumſtance of it 
was, that it was ſaid to be High-Treaſon within 
the Statute of Charles II. And that made another 
Circumſtance of the Indictment material, which was 
the time when that Treaſon was committed; be- 
cauſe by that Statute the Proſecutions of Treaſon 
on that Statute ought to be within ſix Months after 
it is committed, and*the Indictment ought to be 
within three Months after the Profecution : and he 
being impriſon'd in July, and the Bill ſuggeſting that 
the ſuppos'd Treaſon was committed the 18th of 
March before, and divers other times, both before 
and after, which might be interpreted to have been 
after the Priſoner's Commitment; had the Jury 
found the Bill as laid, they had found the Treaſon 


Vol. IV. 


to have been committed, not only within the time 
the Proſecution by that Statute ought to be, but alſo 
within the time the Indidtment ought to have been 
prefer'd; whereas in truth the Earl had been impri- 
ſon'd above three Months before the Indiftment 
prefer*d, and there was no Evidence of any Treaſon 
committed by him after his Impriſonment: and 
therefore the finding the Bill as laid had been inju- 
rious, to bring a Man in queſtion for his Life on 
that Statute, whereas by Law he ought not to have 
been, 

For it was reſolv'd in Colledę-'s Caſe, that the 
Proſecution for Treaſon on that Statute ought to be 
within ſix Months, and the Indictment within three 
Months, though the Court was of another Opinion 
in the Lord RafſePs Trial. 

And that this Indictment was on that Statute, was 
expreſly ſaid to the Grand Jury, and upon good 
Reaſon; for the Court in their Charge ſaid, that 
the Intention of levying War, or deſigning to im- 
priſon the King, was not Treaſon, till the Statute of 
Charles the Second; though in the Lord Rufſe!'s 
Trial it was held to be Treaſon by the Statute of 
Edo, III. and therefore the time of the Treaſon com- 
mitted was material to be found by the Jury. 

As for the Writing found in the Earls Study, it 
was no manner of Evidence of Treaſon, admitting 
what the Witneſſes {wore as to the finding it to be 
true; becauſe it was not proy'd that it was proſe- 
cuted or compos'd by the Earl of Shaftesbury, or 
by his Order, and that piece of Evidence was in that 
particular a meer Original, 

In Fitzharri,*s Caſe, it was prov'd the Libel was 
compos'd by his Direction; Colonel Sidney's Book 
was proy*d to be like his Hand; it was pretended 
that Colledge ſaid he was the Author of the Raree- 
Show, and no Example of this Evidence was ever 
made uſe of before. 

Neither was it Evidence of Treaſon as to the 
Matter, for there was not one Word againſt the 
preſent King, but his Succeſſor, if he ſhould be ſuch 
a Perſon. 

It is true, one of the King's Counſel faid that one 
Paſſage in it was, that they would join to deſtroy 
the Mercenary Forces about London, and thence in- 
fer'd it was downright levying War againſt the 
King and his Guards; whereas there is not any ſuch 
word or thing in the Paper as he pretended to cite: 
and if it had been in the Paper, it would have been 
but Evidence of a Treaſon within the Statute of the 
late King. And then the time of Writing it, ought 
to have appear'd; and if that had been clear'd, yet 
for the above Reaſons it was no Evidence : and the 
Grand Fury, tho? ſome of them afterwards ſmarted 
for it upon other Pretences, did like honeſt under- 
ſtanding Gentlemen; and had they done otherwile, 
to avoid the Ignominy of being call'd, though in 
truth it was an honour to be, an Ignoramus Fury, 
they had juſtly deſerv'd the Reproach which ſince 
have lighted on other Juries, ſuch as Mr. Corniſb's, 
and the like. And having ſpoken of this Ignoramus 
Jury, for which, two of them, if not more, were 
afterwards upon other Pretences ſeverely handled ; I 
think fir to ſay ſomething of the Sufferings of one, 
for being in a preceding Ignoramus Jury, becauſe it 
was a meer Novelty, and that was Mr. V ilmer. 
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Remarks on Mr. Wilmers Homine Replegiando. 


| H IS Proſecution, though it was but Criminal 


and not Capital, did as much Miſchief, as 

it ſtruck a Terror into all Grand Furies, as 

any the before mention'd Matters; and it was by 
the Homine Replegiando iſſued out againſt him. As 
for the Information againſt him, I ſhall ſay nothing, 
becauſe the Injuſtice of both will appear in the Diſ- 

courſe of the firſt. Mr. MWilmier had ſent a Boy be- 
yond Sea by Agreement, as Mr. Wilmer ſaid, whe- 
ther true or not, as to this Matter is not material; 
a Homine Replegiands is granted againſt Mr. Wilmer 
for this, at whoſe Proſecution is not material : for 
any Perſon upon Sugg ſtion, back'd by an Afida- 
vit, may have it granted. The Sheriff would have 
refurn'd on the Writ, that the Boy was ſent by his 
own Agreement and Conſent with Mr. Wilmer ; 
which Return was not allow'd, and the Sheriffs were 
told that they mult either return they had replevied 
the Boy, and they muſt have him in Court, or elſe 
they would be laid by the heels; or elſe they muſt 

return that Mr. I ilmer had Eſo gne him, which is 
carrying him away, where the Sneriff could not find 
him; and then a //Yithernam would iſſue againſt Mr. 
Wilmer, upon which he would be taken and kept 
in Priſorr till he produc'd the Boy: and no other 
Return ſhould be allow'd than one of thoſe two, 
and if they did not make one of thoſe two Returns, 


they ſhould be committed. Now it the Law be 


ſo, the Court were innocent, but the Law ought 
then to be reform'd in that Particular; but if the 
Law was not ſo, as I think it is not, I think Mr. 
Wilmer and the Nation had great Injuſtice done 
them; for it was quickly ſeen what the Miſchief of 
that Judgment was, and therefore it was endeavour*d 
to be reform'd by an Act of King and Council af— 
terwards. Firſt, I ſay, it is lawful for a Maſter to 
covenant with a Servant to ſerve him beyond 
Sea; in the next place it is lawful for a Maſter 
to ſend his Servant beyond Sea according to ſuch 
Agreement. Andif both theſe Propoſitions be true, 
as I think no Man will ſay they are not, it is a 
natural Conſequence to ſay, that the Law hath pro- 
vided a Return upon a Writ of Homine Replegiando, 
if it ſhould be ſued out againſt ſuch Maſter for a 
Servant ſo ſent beyond Sea, which may indemnify 
the Maſter in ſo doing; and that Return can be 
no other than the ſpecial Matter, which in this Caſe 
was refuſed to be accepted. Tis no Argument that 
no ſuch Return is ever read of in any Book: For 
the Law hath determin'd, that ſome Returns are 
good, and others bad; yet it hath not ſaid, what 
are all the good Returns, which may be made on an 
Homine Replegiando, and the Sheriff is no more con- 


fin*d to Returns, than a Man in the pleading of his 


Caſe, which my Lord Coke ſays may vary accord- 
ing to the Nature of his Caſe ; and yet the Law hath 
faid what is a good Plea, and what a bad one, but 
hath not expreſt all the good or bad Pleas. And 
therefore it is no Argument againſt ſuch a Re- 
turn, that no Precedent of it can be found, *r:s 
enough that no Judgment can be produc'd againſt 
it; and the Reaſon of both may be, that the Caſe 
never happen'd before, that is to ſay, that never 


any Perſon was ſo malicious before, as to ſue out 
an Homine Replegiando againſt a Maſter for a Servant 
ſent by Agreement beyond Sea : and Returns muſt 
be varied according to the Caſe. Perhaps no Pre- 
cedent can be found of a Return on that Writ, that 
the Perſon ſought for is Dead; yet all Perſons will 
agree it is a good Return, it is fo in Replevin of 
Cattel, and even that Example falſifies the Doctrine 
of the Court, that there are but two Returns on that 
Writ allowable by Law. Ir is not an Argument 
for diſallowing the Return, that the Perſon ſent be- 
yond Sea was a Child, not capable of making ſuch 
a Contract (though I believe, if the matter were 
look'd into, he was of age fo to do) for nothing of 
that doth, or can appear in the Writ or Return: 
It ſtands therefore ſimply upon this, whether the 
Sheriff may on an Homine Replegiando return, that 
the Perſon ſuppos'd to be in cuſtody, being of full 
Age, was by mutual agreement ſent beyond Sea 
by the Perſon in whoſe cuſtody by the Writ he is 
ſuppos'd to be, which I think 1s far from a doubt. 
But notwithſtanding all theſe Hardſhips on Juries, 
it was ſeen to be plainly impoſſible to procure any 
Bills of Indictment for High-Treaſon, much leſs any 
Perſons to be convicted on the like Evidence, ex- 
cept in London, where are ſome of the beſt, as well 
as the worſt of Men in the Nation; and even there 
it was not to be done, as long as the Juries were 
ſenſible and honeſt Men, which would be as long 
as the Election of Sheriffs was in the Citizens; 
and, to the honour of the City, it was ſeen that 
they choſe only honeſt Men to be their Sheriffs; 
and that when they ſaw the publick Safety depend 
on honeſt Officers, though at other times they had 
rather pay a Fine, than undergo the trouble and 
charges of that Office, yet at that time no Mar, 
legally choſen, reſus'd to ſtand, though they were 
reproach'd and puniſh'd for it: and if Mr. Box 
retus'd, it was becauſe he would not join with North, 
who was impos'd on the City ; for which reaſon it 
was reſolv'd to take from the City the Right of 
chuſing Sheriffs, but by what means was not pre- 
ſently reſolv'd on. | | 
That the City might forfeit their Right of elect- 
ing, there was no great doubt ; as it the Sheriffs 
were dead, and new ones were not choſen in a con- 
venient time, ſo that there was a defect of Juſtice, 
or the like: but nothing of that kind could be laid 
to their charge, and therefore a new unheard-of 
matter was thought on, and er a- foot, which was, 


to make the City forfeit their being a Corporation; 


and being annihilated, the Grants made to them by 
the Crown, as the Right of electing Sheriffs was, 
would revert to the Crown again. 

A Quo Warranto was therefore brought againſt 
the City in Hilary Term, 1681, to ſhew by what 
Warrant they pretended to be a Corporation, and 
to have the Privileges mention'd in the Writ; to 
which the City pleaded, and ſet forth their Right; 
and the King reply'd, and fer forth ſeveral Mat- 
ters done by them, contrary to the duty of a Cor- 
poration : upon which there was a Demurrer, of 
which Judgment was not given till Trinity ba 
Es | . 1683. 
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Remarks on the Lord Ruſlel's Trial. 


1683. I will ſay nothing of the Right of the Pro- 
ceeding, it having been largely and learnedly ar- 
gu'd for the City; but if the Matter were ſo clear 
2 Caſe, as the King's Counſel and Court would have 
it to be, how came it to pals that in Henry the 
Eighth's time, when the King was ſo carneſtly bent 
to diſſolve the Religious Corporations, in which the 
publick Inclination join'd with him, the doing it by 
Quo Warrants was not thought of? It was very 
plain, that thoſe pretended Religious did not ob- 
ſerve the Rules, nor perform the Ends for which 
they were incorporated; and certainly their Miſ- 
demeanors, againſt the intent of their being incor- 
porated, were better Cauſes of Forfeiture, than was 
the City's petitioning for a Parliament, Sc. Yet 
that King took other Methods, he had formal Con- 
veyances of their Lands from moſt of thoſe Cor- 
porations, and formal Surrenders of their Corpo- 
rations, ſign'd by every Individual of the Corpo- 
rations, and thoſe afterwards confirm'd by Act of 
Parliament. And ſure the late King had as much 
Right to bring a Qyo Warranto againſt Magdalen 
College, for refuſing, contrary to their duty, to 
admit the Preſident the King nominated, if the 
King had a Right to nominate the Preſident ( as 
ſome Judges aſſerted he had) as King Charles the 
Second had againſt the City : and it was once in 
Debate, whether the Proceeding againſt that Col- 
lege ſhould be by Quo Warrants, or before the Ec- 
cleſiaſtical Commiſſicners ; the laſt was reſolv'd on, 
not as more legal or effectual, but as more expe- 
ditious; in the one, the Proceedings being de Die 
in Diem, in the other from Term to Term. This 
only I will obſerve, that when the Judgment againſt 
the City was given, which was of the greateſt Con- 
cern to the Nation ever conteſted in any Court of 
Weſtminſter-Hall, it was done by two Judges only, 
and no Reaſon of that Judgment rendred; whereof 
Withins, who was one, I think, heard but one Ar- 
gument in the Caſe. It is true, they ſaid Raymond, 
when alive, was of the ſame Opinion; and ſaid 
Saunders, who was then paſt his Senſes, was of the 
ſame Opinion; though I was told by one who was 
preſent, when the two Juſtices came to ask his Opi- 


187 
nion in the matter, he had only Senſe enough to 
reproach them for troubling him about the mat- 
ter, when they were ſenſible he had loſt his Me- 
mory. And to ſay truth, the delivering the Senſe 
of an abſent Judge, though it hath been ſometimes 
practis'd, is not allowable; for ſometimes they de- 
liver another Opinion than what the abſent Judge 
is of. Judge Mitbins did fo in ſeveral Cafes, when 
he delivered the Opinion of Sir Edward Herbert, 
which Sir Edward Herbert afterwards, in open 
Court, difſown*d : Judge Hollotay ſervd Judge 
Powel the fame Trick, if the laſt ſaid true. The 
long depending of the Qu Warrants had alarm'd 
all the Nation, who yet were quiet, hoping that 
Judgment would be given for the City, as ſome 
of the Judges, and of the King's Counſel, had gi- 
ven out it would; but the contrary was reſoly'd 
on, and therefore the Nation, at the time of the 
giving the Judgment, muſt be amus'd with ſome- 
what elſe, and nothing ſo proper as a Plot: but 
there was difficulty in that alſo ; for if the pre- 
tended Plotters ſhould be acquitted, it would make 
the matter worſe ; and nothing would ſecure that, 
but impoſing what Sheriffs they pleas'd on the Ci- 
ty, and accordingly North and Rich being pitch'd 
on, the one by a ſhameleſs Trick, and the other 
by open Force, were impos'd on the City. 

Having gain*d that Point, the Proceedings in 
the Quo Warranto were much quicker than before, 
and two Arguments were only permitted in it of 
each ſide, the one in Hilary Term, the other in 
Eafter Term ; and fo the Caſe was ripe for Judg- 
ment in Trinity Term following, but muſt be, and 
was uſher*d in, with the diſcovery of a pretended 
Plot: which ſo amaz'd the Nation, that though 
Judgment in the Jo Warranto was given two Days 
after the pretended Diſcovery, no body took any 
notice of it for ſeveral Months after it was given. 
The truth was, no body durſt mutter againſt it, or 
queſtion the Legality of it ; it was enough to have 
brought any Perſon into the Plot to have done it, 
it would have been call'd flying in the Face of the 
Government, queſiioning the Fuſtice of the Nation, 
and ſuch like Cant. | 
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HE Plot being nois'd abroad, the Perſons 
before-hand reſolv'd on were ſeiz'd on, and 
the Lord Rel, and others were clapp'd up 

cloſe Priſoners. 

The Lord Ruſſe! having been for ſome few Weeks 
a cloſe Priſoner in the Tower, was, the 13th of 
Tuly, 1683, brought to the O'd-Bailey, and ar- 
raign'd for High-Treaſon, in deſigning to raiſe a 
Rebellion, &c. and the ſame Morning was try'd. 
He defir'd he might not be try'd that Day, for he 
had ſome Witneſſes which would not be in Town 
till Night : Which being deny'd, then he deſir'd 
that the Trial might be put off till the Afternoon; 
which was likewiſe deny'd. He ask'd whether he 
might not make uſe of any Papers he had; which 
was allow'd. He deſir'd he might have a Copy 
of the Pannel of the Jury that was to paſs on him; 


he was told he had a Copy deliver'd to his Ser- 
vant ſome Days before. 


Vor. IV. 


The Jury being call'd, he challeng'd the Fore- 
man for being no Freeholder in London. To argue 
which, Counlel were aſſign'd him; who preſently 
came into the Court, and having excus'd their not 
ſpeaking more to the matter, for want of time to 
conſider of it, argu'd, That it was a good Chal- 
lenge, becauſe at common Law every Juryman 
ought to be a Freeholder 3 that the Statute of 
2 Hen. 5. provides none ſhall be a Juryman in ca- 
pital Matters, but a Freeholder of Forty Shillings 
yearly : That there is no difference between a City 
and County, and a County at large, at common 
Law; nor by that Statute 7 Hen. 7. which takes 
away the Challenge of 20 Freebcld in the Ward in 
London, and ſhews it was a good Challenge in Lon- 
don before that time: the 4th of Hen. 8. which 
likewiſe takes away the Challenge of no Freehold 
in London, ſhews it was a good Challenge before 
that time; and the ſame was inferr*d from the 23d 
of Henry the 8th: But though none of thoſe Sta- 


B b 2 tutes 


188 


tutes extended to Treaſon, yet if it was a good Chal- 
lenge in Treaſon in London before thoſe Statutes, it 
was ſo ſtill. 

The King's Counſel ſaid, at common Law it was 
not neceſſary that a Juryman, in Treaſon, ſhould 
be a Freeholder ; and though Treafon is within 
the 2d of Henry the 5th, yet by the Statute of 
Queen Mary, the Statute of the 2d of Henry the 
5th, as to Treaſon, was repeaPd ; that it was a 
Point they would not have loſt to the City of 
London; that if the Priſoner ſhould peremptorily 
challenge Thirty-five, as by Law he might, there 
would ſcarce be found Thirty-five more Freehold- 
ers in the City, the Inheritance of the City being 
moſtly in the Nobility and Corporations, and con- 
ſequently Treaſons may be committed in the City, 
and there would not be enough to try it; and in 
the Caſe of the City of Worceſter, in a Quo War- 
ranto brought againſt them, that Challenge was 
taken and over-ruPd by the King's Bench, by Ad- 
vice of the Judges of the Common-Pleas; that the 
Venire mentions no Freehold, but only Probos & 
Legales Homines de Vicinets, 

3 f Then the * Chief Juſtice ask'd Mr. 
1 Pollexten, Whether he did find any 

| Judgment in Treaſon at common 
Law, that 9 Freehold was a Challenge? who an- 
ſwer'd, he did not. Whereupon the Chief Juſtice 


reply'd, That then he did not ſpeak ad idem; for 


he took it, in caſe of Treaſon and Felony, at com- 
mon Law it was no Challenge; and the Statute of 
Henry the Fifth, in that point, was introductive of 
a new Law ; and that Statute, as to Treaſon, was 
repeal'd by that of Queen Mary ; and that a Caſe 
cannot be found of ſuch a Challenge in Treaſon 
ſince the Statute of Queen Mary, but it was a Bu- 
ſineſs of great importance. | 

The * Chief Baron was of the ſame 
Opinion; for the fame Reaſon, Juſtice 
Windham and Juſtice Jones were of the 
ſame Opinion; the laſt added, the rather becauſe 
the Priſoner is allow'd to challenge Thirty-five 
peremptorily : and Juſtice Charlton was of the 
ſame Opinion, and the rather, becauſe no Prece- 
dent had been offer'd of ſuch a Challenge before: 
Juſtice Levinz was of the ſame Opinion, for the 
ſame Reaſon : Juſtice Street was of the ſame Opi- 


William 
Montague. 


nion, for the ſame Reaſons; and thought they had 


been very nice, when the Life of the King lay at 


ſtake, and all the Cuſtoms and Privileges of the 


City of London ſeem'd to be levell'd at in that 
point : Juſtice Mithius was of the ſame Opinion. 

Then the Chief Juſtice told the Priſoner, the 
Court over-ruPd his Challenge; but that he had no 
Hardſhip put upon him, for the Reaſon of Law for 
Freeholders was, that no ſlight Perſons ſhould be 
put upon the Jury; but in his Caſe there were Per- 
ſons of Quality and Subſtance put upon the Jury, 
which was the ſame in ſubſtance with a Jury of 
Freeholders. | 

Theſe being the Reaſons of over-ruling that Chal- 
lenge, they may be ranked under theſe Heads : 
There was no ſuch Challenge at common Law ; if 
there were, yet not in Treaſon. And if it were a 
Challenge in Treaſon, where the Trial is in a County 
at large, yet not where it is in a City and County 
and if in a City and County, yet not in London. 

The aſſigning many Reaſons for one and the 
ſame thing, makes the Judgment juſtly ſuſpected: 
for if when two Witneſſes to one Fact, varying in 


+ See Star. of Merton, cap. 7, 2 Inſt. 92. Cok. Lit. 80. 
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the Circumſtances of it, are juſtly ſuſpected in 
point of truth, ſeveral Reaſons for the ſame Judg- 
ment make the Knowledge or Integrity of the Judges 
juſtly ſuſpected ; every Caſe in Law, as my Lords 
Coke and Hales ſay, ſtanding upon its own parti- 
cular Reaſon : and therefore when many Reaſons 
are given, it looks as if the Judges were hunting 
about tor Reaſons to make good what before- 
hand they are reſolv'd to vent for Law, rather 
than that their Judgment is the Reſult of thoſe 
Reaſons. 

But to conſider them fingly, I do indeed think 
there is no expreſs Reſolution, that at common 
Law in any Caſe of any capital Matter, it was a 
good Challenge (except the Caſe of Filzbarris, al- 
ready taken norice of ) but in civil Matters my Lord 
C5ke is expreſs, that at common Law it was a good 
Challenge; and with him Sir 7ohx Forteſcue ſeems to 
concur, who, in his Expoſition on the Statute of 
Henry the 5th, ſays, if the Debts or Damages be 
under Forty Marks, the Juryman ſhall have Land 
to a competent Value, according to the Diſcretion 
of the Juſtices. My Lord Coke ſaith, in ſuch Caſe 
any Freehold ſufficeth; now how can that be true, 
if it were not neceſſary at common Law to have 
ſome Freehold? for the Statute makes no Provi- 
ſion for Debt or Damages under Forty Marks. It 
muſt therefore be by common Law, that ſome 
Freehold was neceſſary, and that any Freehold ſhall 
ſuffice. And ſurely, if in civil Matters it was ne- 
ceſſary for a Juror to have a Freehold, much more 
in capital Matters, and moſtly in Treaſon. It is 
very plain, that at common Law no Man was 
thought to be a ſufficient Man, but a Freeholder ; 
and tho* now, and for ſome time paſt, the Value 
of Trade is equal to that of Land, yet heretofore 
it was not fo, and by what was heretofore, the com- 
mon Law is to be known. 

The matter of Trade was heretofore ſo incon- 
ſiderable, and the Traders themſelves for that rea- 
ſon ſo vile, that it was a diſparagement for a Free- 
holder to marry with a Tradeſman, as is to be ſeen 
by the Statute of + Merton: and therefore mere 
Tradeſmen, and not Freeholders, were not to be 
truſted with the concern of a Trial in a civil Mat- 
ter, and much leſs in a capital, and leaſt of all in 
a Trial of High-Treaſon. 

The Chief Juſtice Pemberton ſays, that the rea- 
ſon of Freeholders was, that no ſlight Perſons ſhould 
be put upon a Jury where the Life of a Man, or 
his Eſtate, is in queſtion 3; it is plain therefore, the 


| Concern of the thing to be tried, is the meaſure 


of the ſubſtance of the Jury man. If that be true, 
the Trial in Treaſon is of the higheſt concern: 
How then 1s it true, as ſome of the Judges con- 
cluded, that tho Freehold might be requiſite in ſome 
Caſes at common Law, yet in Treaſon certainly 
not? it is indeed a Paradox to me. | 

And the peremptory Challenge of Thirty-five 
allowed the Priſoner, is no Reaſon againſt the Chal- 
lenge of no Freehol4 ; for that is only a Privilege 
allowed the Priſoner in faverem Vitæ; and it might 
as well be argued, that no Challenge at all to the 
Petty-Jury ſhall be allow'd the Priſoner, becauſc 
he had a Grand-Jury paſt upon him before, which 
is alſo in favorem Vite ; that no Man, at the King's 
Suit, ſhall be ſo much as queſtion'd for his Life, 
till above the Number of Twelve ſubſtantial Men 
have on their Oaths ſaid they think the Accuſation 
true; and after that, he is allow'd to caull:nge 


peremptorily 
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Thirty-five, and with Cauſe without 
number. To affirm therefore that ho Freehold is 
not a cauſe of Challenge, becauſe he may chal- 
lenge peremptorily Thirty-five, is a non ſequitur : 
and though Non- uſage, that 1s to ſay, that this 
Challenge was never taken in Treaſon, was then 
ugd as an Argument, yet it is the weakeſt of Ar- 
guments which is to be found in Littleton 3 tho? 
even that Fact was not true, for the Challenge was 
taken and allow'd before; unleſs you will diſtin- 
guiſh and ſay, that in that Caſe it was taken by the 
King, and therefore good, and in this by the Pri- 
ſoner, and therefore bad. Pm ſure that difference 
cannot be warranted, either by Authority or Rea- 
ſon 3 and what though Coo, and the other Regi- 
cides, and other Perſons, did not take that Chal- 
lenge, is it an Argument that they could not, or 
that they thought they could not ? perhaps they 
had forgotten to do it, as much as the Judges in 
this Caſe had forgotten their Reſolution in Fitz- 
harris's Caſe ; or perhaps they could not take it, 
their Jury being Frecholders; or perhaps it was 
to no purpoſe, they being tried in Middleſex, where 
a Jury of Freehelders would quickly be found. 
Nor is it an Argument that no Caſe of this Chal- 
lenge at common Law is to be found in the Books; 
for ſince the Statute of Henry the Fifth, to the 
time of Queen Mary, it could never be a Caſe ; 
and from that time to this it could never be a Caſe 
in Felony : and the Law being ſo very plain, that 
if the Fa&- were with the Priſoner, it was always 
allowed ; if againſt the Priſoner, it was difallowed, 
not as not good in point of Law, but as not true 
in point of Fact; therefore the Challenge perhaps 
was not taken notice of in the Books, which only 
report Difficulties, 

It is true of late, and it is but of late Practice, 
the whole Tranſactions of a Trial are publiſhed 
for the Benefit of the Publiſher, rather than for 
the common Good ; and that indeed was the Mo- 
tive of publiſhing Fitabarris's Trial ſigned by Fra. 
Pemberton, and of Colledge's Trial ſigned by Fra. 
North, and of my Lord Kuſſel's ſigned by William 
Pritchard, Mayor, and Col. Sidney's Trial ſigned 


peremptorily 


by George Zefferies, and Mr. Corniſb's Trial ſigned 


by Thomas Fones. And that is the Reaſon why, 
ſince that Statute, we find no Caſe of ſuch a Chal- 
lenge in capital Matters, and before that Statute 
the Year-Books go but a little way. 

It is enough there was no Reſolution that it was 
not a good Challenge, for it will be of the King's 
fide to ſhew why that ſhould not be a good Chal- 
lenge in Treaſon, which was in moſt, if not in all 
other Caſes, | 

It is pretty to obſerve what ſteps were made in 
over-ruling this Challenge : ſome were of Opinion 
that it was no Challenge in any Caſe at common 
Law; fo ſaid the Attorney and Sollicitor-General, 
the Chief Baron, Juſtice VWindbam, and Baron Street. 
The Chief Juſtice thought it no Challenge at com- 
mon Law in Treaſon or Felony only, but that the 
Statute of Henry the Fifth made it a Challenge in 
Treaſon and Felony ; but whether the Statute of 
Henry the Filth made it a Challenge in Treaſon, 
the Chief Baron and Juſtice 7indbam doubted. Ju- 
tice genes thought it no Challenge at common 
Law in Treaſon ; Juſtice Levinz would not deter- 
minc whether it was a good Challenge in any Caſe 
at common Law, but he and Baron Street were 
clearly of Opinion it was not a good Challenge in 
Lendon, The Chief Juſtice thought it a Bulineſs 


of great Conſequence, not only for the Priſoner, 
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but for all other Perſons: Baron Street thought 
the Judges had been very nice in the matter, which, 
in the Phraſe of the Law, is giving themſelves a 
great deal of trouble in a matter very clear, or of 
no moment. | 

But though they differ'd in their Reaſons, yet all 
agreed in this, and in this only, that tried he ſtould 
be, and that preſently. 

Then as for the Cuſtom of the Ciry of London, 
to try without Freeholders, how did it appear to 
the Judges that there was any ſuch Cuſtom ? Did 
they ever read of any ſuch Cuſtom in the City of 
London? Nay, were not the Statutes which were 
cited, where 10 Freehold was made no Challenge in 
London in particular Cafes, as fo many expreſs Re- 
ſolutions, that there was no ſuch Cuſtom in the 
City ? for if there had been ſuch Cuſtom, what 
need thoſe Statutes ? To which the Judges never 
vouchſated any Anſwer, becauſe in truth they could 
make none. 


But it was objected, there was the Reſolution in 


the City of Worceſter's Caſe, which I agree was of 


as good Authority, and of no better, than the 
Judgment in the principal Matter of the Quo Mar- 
ranto. And it was likewiſe objected, there would 
be a failure of Juſtice in Cities, if the Challenge 
were good for want of Freeholders, 

I ask, Would it have been a failure of Juſtice at 
common Law, or by reaſon of ſomewhat which 
hath happened of late Times ? There is none who 
pretends to know any thing of the Hiſtory of Eng- 
land, that will ſay, that heretofore the Cities were 
not inhabited moſtly by the Gentry, and eſpecially 
the City of London ; partly for Luxury, partly for 
their Security, and then there was no want of Free- 
holders in the Cities; but when matters became 
more quiet, and Trade increaſed, and made Houſes 
in the Cities more valuable, then were Houſes of 
equal Convenience, and leſs Price, ſituate in the 
Suburbs, or in the Country ; the Gentry by degrees 
parted with their Houſes in the Cities to Tradeſ- 
men for Profit, and remov'd themſelves to other 
Places. And I believe it may be remembred, that 
even the Strand, in the memory of Man, could 
have furniſh*d the County of Middleſex with a ſuf- 
ficient number of Freeholders ; and yet now, for 
the above Reaſons, you can hardly find a Jury of 
Freeholders there. , 

Beſides, it muſt be remembred, that London here- 
tofore had many of the King's Palaces in it; and 
the Country Gentlemen did not then, as now, take 
up with Lodgings, but were Inhabitants of Houſes : 
and if the failure of Juſtice happen by the above 
means, I am ſure it is againſt the Oath of the Judges 
to ſupply that Defe& with their Reſolution ; but 
it ought to have been ſupplied by an Act of the 
Legiſlative Power. 

It the neceſſity of the thing warrants the Judg- 
ment, how unlearned were the Judges in Henry the 
Seventh and Henry the Eighth's Times, that they 
did not ſupply the Defect in Law in the City of 
London, and other Cities, by their Reſolutions ? 
How vain were the Parliaments in thoſe Times, 
who ſupplied thoſe Defects in Law, mentioned in 
the Acts cited by thoſe Statutes, which were Works 
of time and trouble, if they had thought the Judges, 
by their Reſolutions, had power to do it? for if 
they had power to do it, they could have done it 
eatemtere, as in this Caſe. 

For the laſt Objection, that the Writ mentions 
only Probos & Legales Homines, and ſpeaks nothing 
of Freeholders z Legales may he very well inter- 


preted, 
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preted, to imply Men qualify'd by Law ; but 1 
take it, that Homines implies it: for by Homines de 
Comitatu are meant Freeholders of that County; 
and all others, in point of Truſt, are not conſi- 
der'd in Law. My Lord Cote, in his Comment 
upon the 28th of Eliz. 1. cap. 8. which gives the 


Election of Sheriffs to the People of the County 
where the Sheritiwick is not in Fee, ſays, People 


there, means Freeholders of the County; and the 
fame is underitovd by Writs to the Counties to 
choole Coroners, Verderers, and the like, though 
the Writ ſays, per commutitatem Comitatus, & de 
aſſenſu Comitatas, | 
And tho* the Writs of Fernire in civil Matters, 
of late days, mention what Freehold each Juror 
ſhall have, yet that is by the Statute of the 357 
of Her. 8. cap. G. which expreſly commands the 
Writ ſhall ſo expreſs it, in all Iſſues join'd in Veſt- 
»injler, to be tried between Party and Party; be- 


tore which time it is plain, the Venire, even in civil 


Matters, did not expreis any Freehold, and that 
Statute doth not extend to Iſſues join'd on Indict- 


ments. | 
Now if upon all which hath been ſaid, it is not 


plain, that the Challenge ought to have been al- 
low'd, yet ſure it was doubtful; and it fo, and a 


matter of great Conſequence, as the Chief Ju- 
ſtice ſaid it was, why might not the Counſel for 
the Priſoner have had a little more time to have con- 
ſider*d of the Challenge before they had argu'd it, 
or the Judges have taken a little time to conſider 
the matter before they had given their Judgment ? 
I dare ſay, none of them could remember any po- 
ſitive Reſolutions one way or other, nor upon a 
ſudden was it expected they ſhould ; and therefore, 
for their own ſakes, if not for the Priſoner's, they 
might have taken the Morning, if not the Day. 
The Priſoner deſir'd his Trial to be put off, for 
to have conſider'd of it; in that time, perhaps, 
ſome of them might have remembred, or others 
might have put them in mind of their Reſolutions 
in Fi gbarriss Caſe; they might have conſider'd 
how to diſtinguiſh between that Caſe and this, and 
not run away with it, that that Challenge was ne- 
ver made in Treaſon, as all the Judges affirm'd. 
But my Lord K#ſſe! was told by the Court, that 
they always tried the Priſoner, in Treaſon, the Day 
he was arraign'd, and could not put off the Trial 
for a Morning, without the Attorney-General's 
Conſent ; but ſurely chat is not true, Plunket and 
Fitzharris were try'd the Term after they were ar- 
raign'd, though the Attorney-General oppos'd it. 
It is true, he fubmitted to the Rule, as it was as 
much his Duty to do, as the Priſoner's 3 but if 
there be a difference between an Arraignment at 
Weſtminſter and the Old-Bailey, as to the ſpecding 
the Trial, the Place will not vary the Reaſon of 
the thing, if there be not any Law tor it, as there 
is not; but even at the O!d-Bailey, the Trial in 
Treaſon hath been put off to another Seſſions, it 
was done in 1/hitebread's Caſe, and in many other 
Caſes. If it be ſaid that was by the Attorney-Ge- 
neral's Conſent, I ſay that makes no difference; for 
the Judge is to be indifferent between the Attorney- 
General and the Priſoner, If the Court muſt or- 
der nothing but what the Attorney aſſents to, why 
is not the Priſoner try*'d and judg'd by the Attor- 
ney alone? or what needs all the Formality of a 
Trial? If it be ſaid, that that Trial was put off, be- 
cauſe the King's Witneſſes were not ready; I ſay, 
there is the fame Reaſon to put off a Trial, be- 
cauſe the Priſoner's Witneſſes are not ready, and 
I 


that was the pretended, though not the true Rea- 
ſon. of putting off #F:!zharri)'s Trial to another 
Term, and there is no Law to the contrary. 

It is totally in the Diſeretion of the Judges to 
put off a Trial ; which Diſcretion ought to be go- 
vern'd by Reaſon, 

But indeed this was extraordinary, and without 
any Precedent : it can never be ſhewn in the Caſe of 
the greateſt or meaneſt Perſons, being accus'd of 
the greateſt or leaſt Crime, that ever the delay of 
a Day, much leſs of a Morning, for his Trial, was 
deny'd, where he ſhew'd but any colour for what 
he ſaid, when the Seſſions were to continue after 
the time he deſir'd, as in this Caſe it did. Fitzhax-. 
ris ſaid his Witneſſes were in Flolland, and though 
he nam'd no Perſons, yet his Trial was put off to 
the next Term; my Lord Ryffel faid his Witneſſe 
could not be in Town till that Night, yer the re- 
ſpite till next Day was deny*d : all Perſons agreed, 
that there was ſome extraordinary Reaſon for it, 
and before the Trial was over, the Riddle was 
out. 

My Lord of EH was kill'd, or to be kill'd 
that Morning; as to this Matter, it is not mate- 
rial whether by his own or another's Hand: they 
were ſenſible the Evidence againſt my Lord Ne. 
was very defective, and that Accident was to help 
it out ; but that would not avail, unleſs it were a 
ſurprizing matter upon the Jury: ſhould the Jury 
have had a Day's, or but a Morning's time to con- 
ſider of it, People might have been talking with 
the Jury. It was very material to ask, what In- 
fluence that Accident would have on my Lord Rufſz!”s 
Trial, whether it was any Evidence againſt him: 
they might have been told what was true, that no 
Perſon kilPd, was in Law ſuppos'd to have kill'd 
himſelf, till a Coroner's Inqueſt had fat upon the 
view of his Body, and foundit ſo; andif it had been 
ſo found, yet even that had been no Evidence againſt 
another, becauſe the Coroner's Inqueſt never found 
the Reaſon why a Man kill'd himſelf ; and if they 
ſhould find the Reaſon, yet even that was no Evi- 
dence againſt another, becauſe that other was never 
call'd before the Coroner's Inqueſt to make his De- 
tence. They might have been told a great many 
Circumſtances of the Improbability of the killing 
himſelf; they might have obſerv*d that the King's 
Counſel were fo far ſenſible, that it was no Evidence 
againſt my Lord Ryfe!, that they never attempted 
to prove the Earl of Eſſe was dead, or kill'd him- 
ſelt: it was only lily inſinuated, together with the 
Reaſon of it, which had its Effect, if the Report be 
true of ſome of the Jurymen's ſaying it went farther 
with them, than all the Evidence of the Witneſſes pro- 
duced; and if that be true, there was a reaſon, tho? 
not a juſt one, for ſpecding that Trial beyond the 
ordinary Methods of Trials at the Old-Bailey. 

But tho* my Lord Ruſſel had ſeemingly leſs 
favour in that Matter than any other Perſon, 
even than Calledge, who had the reſpite of two or 


three hours between his Arraignment and Trial, 


(tho* that was not in favour to Colledge, but only 
to examine his Papers which they took from him, 
and inſtruct their Witneſſes accordingly) yet in 
other things he had more Favour or Juſtice done 
him: his Papers were not taken from him; it 
was agreed to be his Right to uſe them with— 
out queſtioning fromm whom he had them, what 
they were, or the like, as in Colledge*s Caſe was 
done; he had a Copy of the Pannel of the Jury, 
even before his Arraignment, given him; and 


the Chief Juſtice ſaid it was never denied in Caſe 
of 
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of Life that he knew of, which was denied Col- 
ledge before he pleaded ; becauſe then *twas pre- 


' tended there was no Iſſue join'd, till Plea pleaded, 


after which the Venire is awarded; tho? all Men 
know, that the Sheriff ſummons the Jury before 
the Arraignment, and even after Iſſue join d. Col- 
lelge was denied a Copy of the Pannel, only he 
was told, he ſhould look every Juryman in the 
Face before he was ſworn; and as far as the 
Looks of a Man betray him, he ſhould be ſa- 
tisfy'd whether he was honeſt or not, which 18 

an ill way of judging; for I think 


Lord Ch. the Perſon * that gave that Rule, 


 Fuſtice North. ould have deceiv'd any Man by his 


Countenance, who had known his Practices. : 

But ſays the Attorney General f, in 
+ Sir Robert my Lord Ruſſel's Cafe it was matter 
— of Favour, and not of Right, there- 
fore no Injuſtice to Colledge. I confeſs of all Men 
who ever came to the Bar, he hath laid down 
the moſt Rules, which depend totally upon the 
Authority of his own ſaying: in Colledge's Caſe 
he affirm'd, that the King's Witneſſes ought not 
to be kept out of the hearing of each other, when 
they gave their Evidence (a method us'd in civil 
Matters, the Reaſon of which is well known, and 
none can ſhow any Law or Reaſon why it ſhould 
not be us'd in capital Matters) with as much Rea- 
ſon and Authority, as what is now ſaid. 

Firſt, I do affirm there is no Authority in Law, 
which ſays a Priſoner ſhall not have a Copy of the 
Pannel; in the next place I affirm, that after a 
Jury ſtruck in a civil Matter, each Party ought to 
have a Copy of the Pannel, in order to provide 
himſelf of a Challenge, if there be any Cauſe. In 
the laſt place, I affirm, that by Law, more Fa- 
vour is allow'd a Defendant in a Capital Matter, 
to defend himſelf, than in a Civil. And if theie Pro- 
poſitions be true, let any Perſon, if ne can, make 
out the Law or Reaſon of the above Aſſertions. 

Of a like ſtamp was the Saying of the Attorney, 
when my Lord deſir'd a Copy of the Matter of 
Fact laid againſt him, that he had notice of it; 
for Queſtions were put ta him about it, and he was 
with his Lordſhip himſelf, and examin'd him up- 
on thoſe Queſtions, which was a Favour to him, 
that he might know what the Matter was he was 
accus'd of. | 

I do not affirm that ever it was practis'd, to 
give the Priſoner a Note of the Fact, to be given 
in Evidence againſt him, proving Treaſon, or that 
it was ever denied till then, nor do I know of 
any Law pro or con in the Caſe ; but if one would 
judge by Reaſon or Practice in parallel Caſes, I 
think it ought not to be deny'd. 

I know not at preſent of more than two ſorts of 
general Indictments, and thoſe are of Treaſon and 
Barretry ; the laſt is a general Indictment, for ſtir- 
ring up Suits without Reaſon, and without men- 
tioning any Suit in particular: and therefore if 
by the Rule of the Court the Defendant was not 
help'd, which obliges the Proſecutor to give the 
Detendant, ſome reaſonable time before the Trial, 
a Note of what Suits he intends to give in Evi- 
dence againſt him, it was impoſſible for the De- 
fendant to eſcape, if it had been his Misfortune to 
have had five or ſix Suits. 

For I never yet ſaw a Witneſs produc'd againſt 
the Indicted, but he would ſwear the Indicted 
brought an Action againſt him without Reaſon 
and yet I have often ſeen, that the Indicted ha- 
ving had notice, that that was one of the Suits he 
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was intended to be charg*d with, hath been able 
to prove that he had good, or at leaſt probable 
Cauſe of Suit, which he could not have done if 
he had not notice. And in Treaſon, for deſigning 
to kill the King, there have been ſo many Inter- 
pretations of Facts tending that way, that it is 
almoſt impoſſible for an Innocent to defend him- 
ſelf, unleſs he had notice of the Fact intended to 
be inſiſted on at the Trial. | 
There are yet ſome Expreſſions which mighti- 
ly puzzle me: the King's Counſel faid in the 
Argument of the Challenge, that they would not 
have the Point of being a Juryman, tho' not 
a Freeholder, loſt ro the City of London; and 
one of the Judges ſaid, *twas the Privileges of 
the City were {truck at in that Point. If by 
thoſe Expreſſions be meant, that it is for the be- 
nefit of the Publick that there ſhould be no fai- 
lure of Juſtice, I agree to it; but if it be meant 
that it is for the benefit of the Citizens to be Ju- 
rymen, I deny it: and I think nothing ſhews it 
plainer, than that it is a Privilege that a Citi- 
Zen ſhall not be drawn out of the City to be a 
Juryman; that a Nobleman ſhall not be on a 
Fury; that it is a Matter of Prerogative in the 
King, and Favour to a particular Perſon, to grant 
a Charter of Exemption from being on a Jury. 
So that if I conſider the Law, I know what is 
meant by thoſe Expreſſions ; if I conſider allow'd 
Practice, it is true, a Juryman may earn his Eight- 
pence for a Trial; but that is too inconſiderable 
Pay for Perſons of Subſtance, as the Jurymen in 
this Caſe Scre faid to be, to be fond of the Em- 
ploy, or to account it a Privilege. Yet even that 
was but in civil Matters; in criminal Matters not 
Capital, the Jury were heretofore paid if they ac- 
quitted the Defendant, but not if they found him 
guilty, tho? of late it hath been practis'd to give 
them more, and treat them higher if they con- 
victed the Defendant, than if they acquitted him: 
But in capital Matters, as the Caſe in queſtion 
was, it was never allow'd, or at leaſt own'd, to 
pay the Jury, be the Verdict which way it would. 
aving ſpoken to the Preliminaries, I proceed to 
the Trial, wherein Colonel Rumſey was firſt pro- 
duc'd: he ſaid, he was ſent by my Lord Shaftef 
bury about the end of Oober, or beginning of No- 
vember; who told him, he ſhould meet at one 
Sheppard's the Duke of Monmouth, Lord Ruſſel, 
Lord Gray, Sir Thomas Armſtrong, and Mr. Fer- 
guſon, to know of them what Reſolution they were 
come to about the Riſing of Taunton. Sheppard 
carry'd him where they were, and anſwer was made, 
Mr. Trenchard had fail'd them, and there would 
be no more done in the matter at that time; 
thereupon the Lord Shafiesb:ry took a Reſolution 
to be gone. Mr. Ferguſon fooka moſt of the Meſ- 
ſage, and he thought the Lord Gray ſpoke ſome- 
thing to the ſame purpoſe ; he did not know how 
often he had been at that Houſe, he was there 
more than once, or elſe he heard Mr. Fergiſon 
make a Report of another Meeting to the Lord 
Shaftesbury, my Lord Ruſſel was in the Room, and 
that was all they ſaid at that time that he remem- 
bred, he was not there above a quarter of an hour. 
There was ſome Diſcourſe about ſeeing in what 
poſture the Guards at the Mews and _ were 
in by all the Company, to know how to ſurprize 
them if the Riſing had gone on; Sir Thomas Arm- 
ſtrong and Mr. Ferguſon began, all debated it ; he 
thought the Duke of Monmouth, the Lord Gray,” 
and Sir Thomas Armſtrong were lent to view _ 
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the Riſing was appointed to be the 197% of Novem- 
ber; he was ſpoke to by the Lord Shaſtesbury to 
go to Briſtel if the Riſing had gone on, but in 
what Quality was not determin'd. The Lord Ruſſe! 
agreed to the Debate. Being aſk'd if my Lord 
Rufſel ſaid any thing there, and what; he anſwer'd, 
My Lord Ruſſe! ſpoke about the Riſing at Taunton. 
Being aſk'd what my Lord Ruſſe! ſaid, he an- 
ſwer d, My Lord Rue diſcourſed of the Riſing. 
Being aſk'd if my Lord gave his Conſent to the Ri- 
ſing, he ſaid he did. | 

The next Witneſs was Mr. Sheprard, who ſaid, In 
October laſt, Mr. Ferguſon came to him in the Duke 
of M:nmoutl's Name, and deſir'd the Conveniency 
of his Houſe for himſelf and ſome Perſons of Quali- 
ty, which he granted. In the Evening the Duke of 
Monmouth, Lord Gray, Lord Rufſe!, Sir Thomas 
Armſtrong, Colonel Rum/zy, and Mr. Ferguſon came, 
not all together, but the one after the other. Sir 
Thomas Armſtrong deſir'd, that none of his Servants 
might come up, and that they might be private ; 
ſo what they wanted he went down for, a Bottle of 
Wine, or {o : the Subſtance of the Diſcourſe was, 
to ſurprize the King's Guards; and in order to it, 
the Duke of Monmouth, the Lord Gray, and Sir 


Thomas Armſirong, went one Night, as he remem- 


bred, to the Mews, or thereabouts, to ſee the 
Guards; and the next time they came to his Houle, 
he heard Sir Thomas Armſtrong ſay, the Guards were 
very remiſs in their places, and not like Soldiers, 
and the thing was feaſible if they had but ſtrength 
to do it. He remembred but two Meetings there ; 
they came in the Evening; he neither heard nor 
ſaw any Coaches at his Door: When they came in, 
as he remembred, the Lord Ruſſe! was both times 
There; he had no buſineſs with the Lord Ruſſel, nor 
the Lord Ryſſe! with him at that time, but ſince he 
had. He did not remember Colonel Rumſey diſ- 
cours'd the Lord Ruſſel about any private Buſineſs, 
nor remember*d any farther Diſcourſe ; he remem- 
ber'd no Writings nor Papers read at that time: upon 
recollection, he remember'd one Paper read by Mr. 
Ferguſon, in the Nature of a Declaration, ſetting 
forth the Grievances of the Nation, the Particulars 


| he could not tell; it was a pretty large Paper, it 


was ſhew*d for Approbation, as he ſuppos'd, when 
to be ſet out was not diſcours'd ; *twas ſhew'd to 
Sir Thomas Armſtrong, and as he remember'd, the 
Duke of Monmouth was preſent, and he thought 
Colonel Rumſey was preſent, Colonel Rumſey ſaid, 


| he was not preſent, it was done before he came. 


Mr. Sheppard went on and ſaid, the Deſign of the 
Paper was in order to a Riſing, as he ſuppos'd by 
the Purport of it; he would not ſay the Lord Ruſſe! 
was there when that Paper was read, but he was 
there when the talk was about ſeizing the Guards; 
he could not be poſitive as to the times of thoſe 
Meetings, but it was when the Lord Shaftesbury was 
abſent from his Houſe, he abſented about Michael- 


 mas-Day ; he could not be poſitive that my Lord 


Ruſſel was at both Meetings; he thought he was at 
both, he was ſure he was at one. 

The laſt Witneſs was the Lord Howard. He 
ſaid he brought Captain Malcot acquainted with the 
Lord Shaftesbury ; and upon his account Captain 
Malcot ſoon gain'd a confidence with the LordShaftes- 


bury. Malcot told him, the People were ſenſible all 


their Intereſts were going to be loſt by the Violence 

offer'd to the City in the Election of Sheriffs, and 

that they were reſolvꝰd to take ſome Courſe to put 

a ſtop to it: that there were ſeveral Meetings about 

it, and ſome Perſons began to prepare to act; that 
I 


_ Houle, and reſolv'd to ſend ſome Perſons into Scot- 
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ſome had good Horſes, and kept them in private 
Stables, and he reſolv'd to be one in it: He havin 

an Eſtate in Ireland, he diſpatch'd his Son thither, 
and order*d his Son to turn his Stock into Money; 
the Son went about Au gt: That the 30 of Sertem- 
ber, Walcot din'd with him; told him, that the Lord 
Shaftesbury was ſecreted, and deſir'd to ſpeak with 
him: Malcot brought him to the Lord Shaſtesbury, 
who complain'd of the Duke of Monmouth and the 
Lord Ruſſe! for deſerting him; but there was ſuch 
preparation made in London, that now he was able 
to do it of himſelf, and intended to do it ſuddenly ; 
he had above 10000 briſk Boys ready to follow him 


when he held up his Finger, they would poſſeſs them- 


ſelves of the Gates, and in twenty-four Hours they 
would multiply to five times the Number, and 
would be able to poſſeſs hiteball by beating the 
Guards. The Lord Howard went to the Duke of 
Monmouth, told him the Lord SHaftesbury's Com- 


plaint, who ſaid, the Lord Rel and he told the 


Lord Shaftesbury from the beginning, that there was 
nothing to be done by them in the Country at that 
time. The Matter of the Diſcourſe between him 
and the Duke of Monmouth, him and the Lord 
Shaftesbury, and him and Walcot, is too tedious to 
relate, and as little to the purpoſe, if the Jury had 
underſtood Matter of Law, which they did not; in 
it he takes care to ſnew what Confidence my Lord 
Shafteshury had in him, more than in the Duke of 
Monmouth or the Lord Ruſſel; how very cautious 
he was, and how precipitate the Lord Shaftesbury 
was, and that what he told the Duke of Monmouth, 
the Duke told the Lord Ryſe/; and he heard the 
Lord Ruſſel had been with the Lord Shaftesbury, and 
put off the intended Riſing. At which the Lord 
Ruſſel interrupted him, and ſaid, he thought he had 
very hard meaſure, there was a great deal of Evi- 
dence given by hear-ſay only. Whereupon the Chief 
Juſtice ſaid, it was nothing againſt the Priſoner ; he 
declar*d it to the Jury, but the Attorney-General 
bid the Lord Howard go on in the Method of Time, 
and that it was nothing againſt the Priſoner, but the 
Witneſſes were coming to it if his Lordſhip would 
have patience, he aſſur'd him ſo. The Lord Howard 
went on where he left off, with a ſtory between him 
and Walcot of an intended Riſing, and of ſome dark 
Sayings let fall by Walcot and the Lord Gray, im- 
porting a Deſign upon the King's Perſon; but the 
Lord Howard was very careful to put all off, but at 
laſt it was reſolv'd to riſe on the 17th of November: 
But the Lord Howard fearing it had been diſcover'd, 
becauſe he ſaw a Proclamation a little before, for- 
bidding Bonefires without the Lord Mayor's leave, 
that of the 17 of November was alſo diſappointed, 
and the Lord Shaftesbury went away and died, But 
conſidering they had gone ſo far that it was not ſafe 
to retreat, and likewiſe that ſo great an Affair as 
that, conſiſting of ſuch infinite Particulars, was to 
be manag'd with ſo much Fineſſe, they erected a 
Cabal of ſix Perſons, the Duke of Monmouth, Lord 
of Eſſex, Lord Ruſſel, Mr. Hampden, Algernon Sidney, 
and himſelf, about the middle of January laft; and 
about that time they met at Mr, Hampden's Houſe, 
where it was conſider'd whether the Inſurrection 
ſhould be in London, or in a place diſtant 3 what 
Countries and Towns were fitteſt and moſt diſpos'd 
to Action; what Arms neceſſary to be provided; 
how to raiſe twenty-five or thirty thouſand Pounds, 
and how they might ſo order it as to draw Scotland 
into a Conſent with them, 

About ten days after they met at the Lord Ryfſel's 


land 
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land ts the Lord Argyle, to invite ſome Perſons 
hither to give an Account of that Kingdom; the 
Perſons to be invited were Sir Jahn Cockram, Lord 
Melvil, Sir Campbel; that Matter was re- 
fer'd to Col. Sidney, who told him he had ſent Aaron 
Smith; they agreed not to meet again till the re- 
turn of the Meſſenger. The Meſſenger was gone 
about a Month, it was ſix Weeks or more before 
he return'd, and then his Lordſhip was forc'd to go 
into Eſſex, where he had a ſmall Concern ; there he 
ſtaid three Weeks, and when he return'd, he was 
inform'd Sir Jobn Cockram was come to Town, and 
afterwards he was forced to go to the Bath, where 
he ſpent five Weeks; and from that time to this was 
five Weeks, all which time was a Parentheſis to him; 
and that he and the five mention'd erected themſelves 
by mutual Agreement into that Society. 

Allerbury (wore Campbel was in his Cuſtody : then 
Colonel Rymſey was aſk*d, whether my Lord Ruſſe! 
heard him when he deliver'd his Meſſage to the Com- 
pany, and in what place of the Room the Company 
were: who anſwer d, that when he came in, they 
were ſtanding by the Fire- ſide, but all came from 
thence to hear him; and when my Lord Ruſſel ſaid, 
Colonel Rumſey was there when he came in, Rumſey 
ſaid, No, the Duke of Monmouth and Lord Ryfſe! 
went away together, 

Then in behalf of my Lord Ruſſel, the Earl of 
Angleſey was examin*d; who ſaid, that viſiting the 
Earl of Bedford, the Lord Howard came in, and told 
the Earl of Bedford, that his Son could not be in ſuch 
a Plot, or ſuſpected of it; and that he knew nothing 
againſt the Lord Ruſſel, or any body elſe, of ſuch 
a barbarous Deſign: And he was going on again 
with what the Lady Chaworth had told him, but 
was interrupted by the King's Counſel, telling him, 
as the Court would not permit them to give Hear- 
ſay in Evidence againſt the Priſoner, ſo they muſt 
not permit his Lordſhip to give Hear-ſay in Evidence 
for the Priſoner. | 

Mr. Howard ſaid, that the Lord Howard took it 
upon his Honour, and his Faith, he knew nothing 
of any Perſon concern'd in that Buſineſs, and not 
only thought my Lord Ryfſel unjuſtly fuffer'd, but 
he took God and Man to witneſs, he thought my 
Lord Ruſſel the worthieſt Man in the World. 

Dr. Burnet ſaid, the Lord Howard was with him, 
arid he did then, as he had done before, with Hands 
and Eyes lift up to Heaven, declare, he knew no- 
thing of any Plot, nor believ'd any, and treated it 
with great Scorn and Contempt. 

The Lord Cavendiſh teſtify'd as to the Life and 
Converſation of the Lord Ruſſel, and thence con- 
cluded, it was not likely he ſhould be guilty of any 
ſuch Matter, and heard the Lord Ruſſel ſpeak of 
Rumſey, as if he had an ill Opinion of him, and 
therefore it was not likely he ſhould truſt him. Dr. 
Tillotſon ſpoke of his Converſation ; Dr. Burnet and 
Dr. Cox ſpoke of his Converſation, and of his A- 
verſeneſs to all Riſings. Dr. Cox teſtify*d, that my 
Lord Ryfſel ſaid the Lord Howard was a Man of 
luxuriant Parts, but he had the luck not to be truſt- 
ed by any Party. The Duke of Somerſet ſpoke of 
the Lord RyſſePs Converſation. The Lord Clifford, 
Mr. Leveſon Gower, Mr. Spencer, and Dr. Fitzwilliams 
{poke of the Lord Ruſſel's Converſation. The Lord 
Howard being aſk'd by the Jury what he ſaid to 
the Earl of Angleſey's Evidence, own'd what the 
Earl ſaid, but he did it to outface the Matter; and 
if he ſaid untrue, he ought not to be believ'd on 


his Oath, and inſinuated, that he meant what he 
Vo I. IV. ö 
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ſaid to be meant of a Deſign of murdering the King, 
which he did not believe the Duke of Monmouth 
or the Lord Ruſſel guilty of. | 
This being the Sum of the Evidence given a- 
22 or for my Lord Ruſſel, let us conſider how 
ar it will juſtify the Verdict given againſt him: firſt, 
conſider the Improbability of Rumſey's Evidence, 
if my Lord Cavendiſb ſaid true, that he ſhould truſt 
Rumſey to hear the Debate about ſeizing the Guards, 
when the Lord Ruſſel had an ill Opinion of Rum ſey. 
As for Rumſey's delivering the Meſſage, there was 
no great matter in that, it is impoſſible to hinder 
Peoples ſpeaking, and it is not Treaſon to conceal 
what's ſaid ; beſides it was well known, it was Rum- 
ſey's way to talk extravagantly, in order to accuſe 
thoſe that heard him, if they did not diſcover it, 
But beſides the Improbability of the Evidence in 
reſpect of the Perſon, the manner of delivering the 
Evidence, and the Evidence it ſelf was ſuch as car- 
ry'd no Colour of Truth with it: he ſaid he deli- 
ver'd his Meſſage, and had an Anſwer to it, and 
being afk*d what the Company ſaid further, an - 
ſwer'd, that was all that was ſaid at that time, that 
he remember'd, and gives a very good Reaſon for 
it, for he ſtaid not above a quarter of an Hour 
aad added, that he was not certain whether he then 
heard ſomething of a Declaration there, or whe- 
ther Mr. Ferguſon reported it to my Lord Shafte/- 
bury, that they had debated it: and E when Shep- 
pard ſaid Rumſey was there when the Declaration 
was read, he deny'd it, and ſaid it was read before 
he came in. Being ask'd to what the Declaration 
tended, he anſwer'd to another matter, viz. that 
there was ſome Diſcourſe about ſeeing what poſture 
the Guards were in, and ſaid, that all the Compan 

debated it; and being drawn on by Queſtions, raid, 

it was in order to ſeize the Guards, if the Riſi 
had gone on. Now how doth that part of the Evi- 
dence agree with what he ſaid before, that there 
was nothing more ſaid than the delivering his Meſ- 
ſage, and the Anſwer to it? And how doth it a- 
gree with the time he ſaid he ſtaid, which was not 
above a quarter of an Hour ? whereas that Debate, 
if all the Perſons preſent (being fix) debated it, as 

he ſaid they did, would certainly have taken 
a larger time. How does the firſt and laſt part of 
his Evidence agree, when he ſaid, my Lord Ruſſel 
agreed to the Anſwer of his Meſſage? And being 
aſk'd whether and what he ſpoke to it, ſaid, he 
ſpoke about the Riſing at Taunton, but doth not ſay 
what; and yet in the firſt part of his Evidence, he 
ſaid, when aſk'd who ſent the Meſſage back, Mr. 
Ferguſon deliver'd the Anſwer, the Duke of Monmouth 
and the Lord Ruſſel were preſent, and he thought 
the Lord Grey ſaid ſomething to the ſame purpoſe, 
But what Credit could be given to any part of a 
Man's Evidence, whoſe Memory was ſo ſhallow, 
that he could not remember whether he was at two 
Meetings, or whether Mr. Ferguſon related one of 
them to the Lord Shaftesbury ? Yet both were ſup- 
pos'd to be within the Compaſs of a Year, whereas 
a Man of Senſe is ſuppos'd to remember all his own 

Acts for ſeven years paſt, which is the Reaſon w 
the Chancery obliges a Man to anſwer as to his own 
Acts poſitively for ſeven Years, without ſaying, as 
he believeth, or as be remembrcth, or the like War 
Credit is to be given to a Witneſs who teſtifieth 
what was ſaid in Company, and by whom, when 
his Memory doth not ſerve to anſwer poſitively, 
whether he was in the Company, or whether ano- 
ther told him what was there ſaid? He might as 
Cc well 
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well have {aid he was there, or dreamt he was there, 
or that he heard the Diſcourſe or dreamt of it, 


which had carried equal Credit with it. 


It was plain, the Man was not of ſane Memory 


enough to make a Will, much lets to be a Witneſs 
in the Trial of a Man's Life; and nothing can be 
ſaid for him, but that he was a Witnels for the 
King, that is to ſay, a mad Man may be a Witneſs 
to take away a Man's Life, which is as good Law 
as a great deal of other Cant vented as a part of the 
Prerogative. 

It is true, one of che King's Counſel recommends 
Rumſey to the Jury, as a very credible Witneſs un- 
der the Notion of an unwilling Witneſs: but had 
the ſame Perſon been a Counſel for the Priſoner, 
he would have call'd Rym/zy a dancing Witneſs, for 
he ſaid backwards and forwards; and an amaz'd 
Witneſs, for being aſk'd one thing, he anſwer'd 
another; being aſł'd as to the Declaration, he an- 
ſwer'd to the ſeizing of the Guards; being aſk'd 
whether my Lord Rr ſe! aſſented to the Anſwer of 
the Meſſage, he reply'd, yes, becauſe he talk'd of 
the Riſing, Sc. which might be as well againſt as 


tor it. 


Sheppard's Evidence was to the Deſign of ſeizing 


the Guards ; and as to the Declaration, he remember*d 
but two Meetings, at both which he ſaid, as he re- 
member'd, my Lord Rel was preſent, but he 
could not be poſitive in that, and the times of 
the Meetings he did not remember: he ſaid, the 
ſubſtance of the Diſcourſe was, how to ſurprize 
the King's Guards; and that the Duke of Mon- 
mouth, the Lord Grey, and Sir Thomas Armſtrong 
went to ſee the Guards, as he remember'd; and the 
next time they came to the Houſe, Sir Thomas Arm- 
ftrong ſaid the Guards were very remiſs, Sc. Ta- 
king this Evidence by itſelf, without tacking Rum- 
ſey's Evidence to it, it was ſo far from being 
Evidence of Treaſon, that it was no Crime; for 
he doth not ſay, it was intended to be put in 
practice, notwithſtanding all ſaid by him: both 
the Diſcourſes and the Perſons viewing the Guards, 
(which laſt was not Evidence, nor ought to have 
been given in Evidence ) might be a Matter to 


try each other's Judgments, as well as an Evidence 


of a thing deſign'd: and if it be capable of two 
Interpretations, the Law hath faid, it ſhall be ta- 
ken in pritiore ſenſu, in favour of Life, That diſtin- 
ction was taken by the Chief Juſtice in Blague's 
Caſe, the day aftcr this Trial, where the Evi- 
dence againſt him was a Diſcourſe about taking the 
Tower, as high a Crime as ſeizing the Guards; 
and upon that Blagye was acquitted. It is true, 
Rumſey ſaid it was in order to be put in practice, 
when the Riſing ſhould be in the Country, but 
that he did not ſay at firſt ; but was afterwards 
led to it by Queſtions: nor did he ſpeak it as a 
thing at that or any other time determin'd, but 
as his own ſurmiſe or gueſs, becauſe he knew of 
an intended Riſing ; yet how fooliſhly did he con- 
tradict himſelf ? for, ſays Rumſey, it was to have 
been put in practice, if the intended Riſing had 

one on; and yet at the ſame Meeting he had ſaid 


pefore, the Riſing was put off: how contradictory 


therefore is it to ſay they made Preparations for 
a thing they had laid aſide before? And it is plain 
Sbeppard ſpeaks of the fame time; for both agree 
Rumſey was at that Meeting, though they do not 


agree how ſoon he came: beſides, how could Shep- {+ 
Evidence, what he ſaid to Mr. Howard, that he 


knew nothing of any Man's being concern'd in 
that buſineſs, and particularly of my Lord Re 
I | 


ard ſpeak poſitively of the Diſcourſe, or of the 
ſign of it, when he owns he did not hear all 
their Diſcourſe, and gives a very good Reaſon for 
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it? for he ſaid he went ſeveral times down to fetch 


Wine, Sugar, and Nutmeg, and did not know 
what was ſaid in his Abſence : he ſaid he heard 
nothing about a Riſing, nor heard any further Dif. 
courſe ; but on recollection, he heard ſomething 
about a Declaration of Grievances in order to a 
Riſing, as he ſuppos'd ; the Particulars he could 
not tell. Now what fort of Evidence was that? 
In all civil Matters, a Witneſs ſhall not be per- 
mitted to give Evidence of the Content of a Deed 
or Writing, without N. the Deed or Wri- 
ting itſelf, or a true Copy of it, and upon very 
good reaſon ; for he may make an untrue Con- 
ſtruction of it. I remember a Witneſs who ſwore 
to the Content of a Deed of Intail ; and being 
aſk'd, whether he knew a Deed of Intail, and by 
what he knew the Deed he ſpoke of to be a Deed 
of Intail, anſwer'd, he knew a tailed Deed ve 
well, and he knew the Deed to be a tailed Deed, 
becauſe it had a Tail half as long as his Arm, 
meaning the Label of the Deed. And if this be 
the Practice, and the Reaſon of the Practice in 
civil Matters, ſhew me any Authority or Reaſon 
any thing ſhould be permitted to be given in 
Evidence in Treaſon, which is not permitted to 
be given in Evidence in the Trial of any civil 
Matter. | 


If you ſay, as Juſtice Levinz ſaid in a like Caſe 


in Colledge*s Trial, that it would be the difficulteſt 
thing in the World to prove Treaſon againſt a Man, 
if the Law were not ſo, and the King would in no 
ſort be ſafe; on the other hand, I fay as Colledge 


there ſaid, if the Law ſhould be ſo, no private Perſon 


is ſafe : and if there be Miſchief of either hand, the 
Law is and muſt be Judge, which hath taken care 
(though to no purpoſe, becauſe it hath not been 
obſerved) that there ſhould be a ſtricter Proof in 
Treaſon than in any civil Matter, or in any other 
Crime : and how the Judges came to permit that 
looſe Evidence in Treaſon to be given, which of 
late Years they have done, no juſt or honeſt Ac- 
count can be given. | 


The laſt material Witneſs againſt my Lord RA 


ſel, was my Lord Howard, (as for Atterbury*s Evi- 
dence, it ought not to have been permitted to be 
given, as ſhall be ſhewn, nor was it material) to 
no part of whoſe Evidence any Credit ought to be 
given, even by his own Confeſſion : he was ſurely 
in the right, when he ſaid that the Religion of an 
Oath is not tied to a Place; and Ill add, not to a 
Form, but receives its Obligation from the Appeal 
therein made to God: and therefore if he ſaid 
(though I own he was not bound to ſay it) to the 
Earl of Bedford, Mr. Howard, and Dr. Burnet, what 
was teſtify'd againſt him, he ought not to be be- 
liev'd in any part of his Evidence. Did he fay 
true to my Lond Bedford, when unſent for and un- 
aſk'd, (for ought appears after my Lord Ruſſe! 
was clapt into the Tower) that ſure his Son could 
never be in any ſuch Plot as that, or ſuſpected for 
it, and that he knew nothing againſt him, or any 
body elſe, of ſuch a barbarous Deſign ; and yet he 
knew, if he ſwore true, that my Lord Ruſſel was 
guilty of ſuch a barbarous Delign, that nothing 
but the Lord Howard's Duty to God, the King, 
and the Country, could prevail with him to give 
it in Evidence againſt a Perſon for whom he had 
ſo great an Affection as he had for my Lord K- 
21. How was it conſiſtent with the truth of his 


whom. 
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whom he highly commended, and ſaid, he thought 


the Lord Ruſſe! unjuſtly ſuffer'd ; or with what he 
ſaid to Dr. Burnet with Hands and Eyes lift up to 


Heaven, which is as much an Appeal to God as 


may be, that he knew nothing of any Plot, nor 
believ'd any? It was an idle Evaſion to ſay, when 
he ſpoke of my Lord Ruſſel, he meant my Lord 
Ruſſel was not guilty of the Deſign of murdering 
the King, (for which that Man, as he ſaid, was 
committed, meaning Walcot, the Lord Ruſſel, or 
any other Perſon) for he is ſtill ar liberty to explain 
himſelf, and I am apt to think they were all com- 
mitted by Warrants of the ſame Form. I know 
not how dextrous he is at paring an Apple, but 
he muſt be an excellent Logician that can recon- 
cile the truth of his Evidence and Sayings. The 
truth is, a Man that has thoſe Niceties in his Head 
ought to have no Credit; for no Man knows whe- 
ther he underſtands what he ſays aright, and I 
am apt to think his Lordſhip could ſhew, that he 
did not intend what he faid, at my Lord RufſePs 
Trial in the Senſe it was underſtood by the Court 


or Jury. To ſay, that he was to out-face the thing 


for himſelf and his Party, was as vain; (for be- 


ſides that I think he was of no Party, becauſe, 


as my Lord Ruſſel ſaid, he had the luck to be 
truſted by none) where was the Senſe of making 
thoſe Proteſtations to Perſons who could do him 
no good, and would do him no harm, both which 
my Lord Pemberton could; and therefore *twas 
not alike ? It is true, the Attorney-General com- 
mends the Lord Howard as a Perſon of great Cre- 
dit amongſt the Party, and inſinuates the Lord Grey 
was left out of the Cabal for his Immorality, and 
the Lord Howard was taken in his place. But to 
paſs from the General of his Evidence to the Par- 
ticulars of it, for about two Leaves in the Print of 
it; it is a diſcourſe between my Lord Sha/tesbury 
and bim, wherein he makes my Lord Shaftesbury 
have a wondrous Confidence in him, and diſcovers 
all the Deſign to him, and what number of Men 
he had at command; but who they were, or what 
they were, was never yet diſcover'd, and yet the 
Lord Howard had not at that time been concern'd 
in the Matter, nor did then aſſent: he very pru- 
dently was reſolv'd to ſee whether it was likely to 
take effect or not, before he would enter on it. 
It was indeed a Matter of great wonder to thoſe 


who knew my Lord Shaftesbury, and knew what 


Opinion he had of the Lord Howard, from the 
time he diſcover'd that the Lord Howard frequent- 
ed the Dutcheſs of Port/mouth, which was before 
Fitzharris's Trial, ( though after that Trial the 
Matter was publickly own'd, which was before 
ſuſpected by moſt, known to the Lord Shaftesbury ) 
that he ſhould ſo readily truſt the Lord Howard 
with the Secret, who was unconcern'd in the Ma- 
nagement before, as he fays himſelf, and yet ſe- 
creted himſelf from the Duke of Monmouth, and 
my Lord Ruſſel, who were equally guilty, if what 
was ſworn was true, I cannot but obſerve, that in 
all the time of the Lord Shaftesbury, the Lord 
Howard was no otherwiſe concern'd in the pre- 


tended Deſign, but in raiſing Difficulties, and be- 


ing in great fear leſt there ſhould be a Riſing or 
an Attempt upon the King's Perſon : and if he 
laid true, he was the Man that put off the intend- 
ed Riſings, and likewiſe the intended Deſign on the 
* ho Perſon ; infomuch, that I think he was ſo 
far from ſtanding in need of a Pardon for Treaſon, 
that he deſerv'd a conſiderable Reward, if it were 
Oy elſe than tor his ſcaring the Deſign 
OL, . 
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was diſcover'd by the Procl:mtion againſt Bonc- 
fires, which, as he ſaid, put of the Riſing intend- 
ed to be the 17th of November, and yet he and 
others being afraid, the middle of Fauuary they 
erected themſelves into a Cabal of fix Perſons, of 
which there is but one Perſon in all his Narrative 
he pretends to have ſpoken to about that Matter 
before, which is the Duke of MM m-#4tb, and but 
one more he pretends even by hearſay to be con- 
cern'd in it before, which is my Lord Ry/ſz{. How 
improbable therefore was it, that thoſe ſix Per- 
ſons ſhould, as it were on ſight, put themſelves 
upon ſuch a dangerous Deſign, eſpecially conſi- 
dering the Reaſon he gives for it, which was their 
Fears, that what had been tranſacted was, or might 
be diſcover'd? This likewiſe is obſervable, that 
from the 3oth of September, the time the Sheriffs 
entred upon their Office, to the 17th of November 
following, he is very exact as to the time of each 
Matter, when there was no Perſon could contra- 


dict him; for my Lord Shaftesbury was dead, Wal- 


cot was convicted, and the Duke of Monmouth was 
gone, who are all the Perſons mention'd to be 
concern'd in that time: yet when he comes to 
ſpeak of the Matter in which my Lord Ruſſe! was 
concern'd, then he ſays it was about the middle 
of January, about ten Days after, about ſix Weeks 
after, about three Weeks, and five Weeks ; for 
had he been preciſe in the times, he might have 
been diſprov'd in the Meetings he gave Evidence 
of: and it is much his Memory was ſo very good 
as to the former times, to be ſo very preciſe in 
them as he was, and ſo very defective in the latter 
times; and yet thoſe times do not make up the 
ſpace between the middle of January, and the time 
of the Trial, by many Weeks, unleſs you will 
give large Allowances to the Word about; an Ex- 
ception which was taken to Mowbray's Evidence, 
though he rectify'd it by his Account in his A- 
manack ; but it would not be admitted, though 
Colledge very ſenſibly deſired of the Court, for Juſtice 
ſake to look on the Almanack, to ſee whether it 
was newly writ, as if done for that purpoſe. 
Beſides the Improbability, if ſuch a thing was in 
hand, as the Lord Howard pretended, for him to 
run into the Country, and then to the Bath, when 
the Matter was juſt come to a Criſs, as it were, 
ſhews him, if he ſwore true, rather a Madman 
than a Traitor. | 
But the Uſage of the King's Counſel and the 
Court towards the Priſoner, was very unjuſt and 
unfair; they permitted the Lord Howard to go 
on with a long Story of him and my Lord Shafte/- 
bury, at which, when my Lord Ruſſel took Excep- 
tions, the Chief Juſtice, it is true, ſaid it was no 
Evidence; yet the Attorney-General bidding him 
go on in the Method of time, he went on where 
he left off, intermixing Stories of Deſigns, and of 
Attempts by other Perſons upon the King's Perſon, 
to exaſperate the Jury, as my Lord Ruſſel ſaid 
rightly againſt him; a thing which no Counſel 
durſt have done, and no Court would have ſuffer'd 
in any other Caſe, nor even in that would the 
Court or Counſel ſuffer it for the Priſoner. How 
was my Lord Angleſey check'd when he began to 
tell what my Lady Chaworth ſaid, and Mr. Ed- 
ward Howard when he did not ſpeak of his own 
Knowledge! How unjuſt was it for the King's 
Counſel to repeat all the Evidence the Lord How- 
ard gave, when they ſumm'd it up, even that 
which the Court told them before was not Evi- 
dence! How unjuſt was the inſinuating of the 
Cc 2 Death 
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Death of my Lord of Eſſex, as Evidence againſt 


my Lord Ruſſel! And why did not the Court in 


ſumming up the Evidence take notice. of the Li- 


berty the Wilneſſes and Counſel! had taken, and 


have told them what was not Evidence? No 


other Reaſon can be given than what Colledge ſaid 
at his Trial, upon his Obſervation of Fitzharrig's 
buſineſs and his own, That the Matter was nor 
to ſtop at him. 
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Remarks on Colonel Sidney's Trial. 


HE Lord Rufſ:] being executed, and the 
| ſame day, what was called his Speech be- 

ing publiſhed, than which, nothing in Print 
was ſo eagerly accepted or ſought after, which 
ſhewed the Inclination of the People, there was 
ſome reſpite for quieting the Minds of the Peo- 
ple; but it was not to ſtop there, as Colledge ſaid, 
and therefore Colonel Sidney (who was talk'd to 
death under the Notion of a Commonwealth's- man) 
was the 17th of November, 1683, brought to Meſt- 
minſter to be arraign'd on an Indictment of High- 
Treaſon. The Indictment at the time he came to 
the Hall, was ſo far from being found by the 
Grand Jury, that it was not ſo much as preſent— 
ed to them ; but the King's Counſel, who had 
pack*d the Jury, knew well enough that it would 
be accepted, that is, found upon ſight by the Jury, 
without any Conſideration, which was accordingly 
done, and Colonel Sidney thereupon arraign'd. 
The Indictment was for deſigning to depoſe the 
King, and to perſuade the King's Subjc&ts to re- 
bel; and that he did write a certain Libel wherein 
it was contain'd, that he (meaning King Charles 
the Second) is ſubject to the Law of God, as he is 
a Man; to the People who made him ſuch, as a 
King, Sc. To which Indictment he would have 
put in ſome Exceptions, expreſt in a Parchment in 
his hand, but was told by the Court, he muſt ei- 
ther plead or demur, and upon no other terms 
Exceptions could or ought to be admitted ; after 
which he pleaded Not Guilty. 

The 21ſt of November he was try'd, at which 
time he inſiſted to have a Copy of his Indictment, 
as he had done when he was arraign'd; but was 
both times denied. The firſt Witneſs againſt the 
Priſoner was Mr. Veſt, againſt whom Col. Sidney 
objected, becauſe he was not pardon'd; but it was 
anſwer'd by the Court, that he was a good Wit- 
neſs in my Lord Rſs Trial, and therefore ſhould 
be in that. Then Colonel Sidney deſired Mr. Weſt 
might ſpeak nothing but what he knew of Colonel 
Sidney; but was anſwer'd by the Court, he might 
give Evidence of a Plot in general, tho' Colonel 
Sidney was not concern'd in it; and it was call'd 
Sir William Jones's Law. Then Mr. Weſt went on, 
and gave Evidence of what Colonel Rumſey, Mr. 
Nelthorp, and Mr. Ferguſon told him of Colonel 
Sidney; but of his own Knowledge he could not 
ſay any thing of the Priſoner. Rumſey gave a like 
Evidence he had done in my Lord Ruſſel's Trial, 
with an addition of what Mr. Weſt and Mr. Good- 
enough told him. K-elizg gave Evidence of what 
Goodencugh told him, all which the Court agreed 
was no Evidence againſt the Priſoner. Then the 
Lord Howard gave the like Evidence, from the 
middle of January to that time, as he had done 
in the Lord Ryc!s Trial, ſaving that he ſaid the 
Earl of Salisbury was brought into the Cabal, who 
was not mention'd before; and ſave that he ſaid 
the meeting at my Lord As was about a Fort- 
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night or three Weeks after the meeting at Mr. 
Hampden's ; whereas in my Lord Ruſſel's Trial, he 
ſays it was about ten days after the meeting at Mr. 
Hampden's Houſe : and here he makes two notable 
Speeches for Mr. Hampden at the opening of the 
Conſult, both which he had forgotten at my Lord 
RuſſePs Trial, nor could remember at Mr. Hamp- 
den's Trial, tho? in the laſt he was led by a great 
many Queſtions to put him in mind of them. At- 
ter his Evidence given, Colonel Sidney was ask'd 
whether he would ask the Witneſs any Queſtions, 
who anſwer'd, he had no Queſtions to ask him; 
whereupon the Attorney-General ſaid, Silence 
You know the Proverb. | 

The Record of the Lord Ruſſel's Conviction and 
Attainder was given in Evidence, Sir Andrew Fo- 
ſter {wore Sir Fohn Cockram, and the two Campbells 
came to London. Sir Philip Floyd proved the ſeizing 
of ſome Papers in the Priſoner's Houſe, and he 
did believe the Papers ſhewn in Court to be ſome 
of them. Sheppard, Cary, and Cook fwore the Vri- 
ting produced was like the Priſoner's Hand-writing. 
The Attorney-General deſired ſome part of the 
Writing ſhould be read; the Priſoner deſired all 
of it might be read, but was anſwer'd by the Court, 
that the Attorney muſt have what part of it he 
would to be read, and afterwards the Prifoner ſhould 
have what part of it he would to be read ; but he 
perſiſted to deſire all of it ſhould be read. Then 
the Writing was read (which was plainly an An- 
ſwer to a Book, but what Book, was not men- 
tion'd) in which the Right of the People was aſ- 
ſerted. The Earl of Angleſea gave the ſame Evi- 
dence for the Priſoner, of the Lord Howard's ſpeak- 
ing of my Lord Ruſſel, and the Plot, as he had 
done in my Lord Ruſſel's Trial. The Earl of Clare 
faid that the Lord Howard, after Colonel Sidney's 
Impriſonment, ſaid, if he was queſtion'd again, he 
would never plead ; the quickeſt diſpatch was the 
beſt, he was ſure they would have his Life; and 
ſpeaking of the Primate of Armagb's Prophecy, he 
ſaid, the Perſecution was begun, and he believed it 
would be very ſharp, but hoped it would be ſhort ; 
and ſaid, he thought Colonel Sidney as innocent as 
any Man breathing, gave him great Encomiums, 
and bemoaned his Misfortune ; and as for Col. 
Sidney's Papers, he ſaid, he was ſure they could 
make nothing of them. Mr. Philip Howard ſaid, 
the Lord Howard ſaid it was a Sham- plot; Dr. 
Burnet gave the ſame Evidence as he did in my 


Lord Ryſſel's Trial. Mr, Ducas gave Evidence, 


that the Lord Howard ſaid he knew nothing of Col. 
Sidney*s being in any Plot. The Lord Paget gave 
Evidence to the ſame purpoſe. Mr. Edward How- 
ard gave Evidence to the fame purpoſe. Tracy and 
Penwick gave Evidence to the fame purpoſe. Mr. 
Blake teſtified, that the Lord Howard 1aid he had 
not his Pardon, and could not aſcribe it to any 0- 
ther Reaſon, than that he muſt not have it till the 


Drudgery of ſwearing was over. Now to review 
what 
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Remarks on Colonel Sidney's Trial. 

That it was neceſſary to be expreſs'd in the In- 
dictment, and proved at the Trial, appears by the 
Reſolution of all the Judges of Exg ad in Hugh 
Pine's Caſe, reported in Cro. Car, Fal. 89. at a 
time when Prerogative run pretty high; wherein, 


what hath been ſaid, it is ſtrange to ſee what a Pro- 
greſs was made in the Reſolutions of Points of 
Law, to take away a Man's Life; to fay it in Col. 
Sidney's Words, as if the Court and Counſel thought 
it their duty to take away a Man's Life any how. 
Mr. //2f, and ſeveral others, are admitted to give 
Evidence by hear-ſay againſt the Priſoner, and 
their Evidence ſummed up, and urged as Evidence 
to the Jury; and the Reaſon given for it was, that 
he was admitted a good Witneſs of a like matter, 
in the Lord Ruſſel's Trial; which, beſides that it 
was not true, for it was rejected in that Trial, as it 
appears it was in the print, yet if he had been ad- 
mitted, of no Authority, as Colonel Sidney ſaid, 
becauſe perhaps he was not excepted to. Of a like 
ſtamp is the Evidence of the Conviction of the 
Lord Ruſſel ; tho' I agree the Lord Ruſſel's Con- 
viction was as good Evidence againſt Colonel Sid- 
ney, as the Earl of Efzx*'s Murder was againſt my 
Lord Ruſſel, and no better. The ſame may be ſaid 
of Rumſey, Keeling, Foſter, and Atterbury's Evidence. 
Againſt the Lord Howard's Evidence there were the 
ſame Objections as in the Lord Ruſſel's Trial, with 
the addition of ſeveral other Perſons teſtifying he 
ſaid he knew not, nor believed any thing of the 
matter ; and that he could not have his Pardon, 
till he (wore others out of their Lives, which in 
truth was the Senſe of his Expreſſions. 

The King's Counſel indeed had thought of ſome- 
thing ſince the Trial of my Lord Ryf!, to palliate 
the matter of the Lord Howard's Sayings, (for they 
lean'd hard upon his Reputation, and look'd as if 
he would perjure himſelf at the expence of ſome 
Perſons Lives, as his Words are in the Lord RA 
ſePs Trial) Would you, ſay they, have had him 
confeſs'd the matter to thoſe Perſons to whom he 
had deny'd it? 

I think there is a difference between confeſſing 
and denying : Who ask'd him the Queſtion? What 
did it avail him to deny it to the Perſons teſtifying 
againſt him? and therefore when he voluntarily 
ſaid a thing untrue, unasked, not provoked or com- 

led to do it, and which could do him no good, 
it was good Evidence of his untruth, and that no 
credit ought to be given to what he ſwore. 

As for the laſt part of the Evidence, which was 
about the Writing, both the Indictment and the 
Evidence was defective. 

As for the Evidence, if the Subject-Matter of 
the Writing had been, Evidence of Treaſon, the In- 
dictment ought to have expreſs'd that he publiſh'd 
it, which the Indictment in this caſe. did not; and 
upon good Reaſon, which was, that the Jury might 
be put in mind, that the publiſhing of it was ne- 
ceſſary to make it known z whereas they very well 
knew that the Evidence would not, nor did come 
up to it. This was the firſt Indictment of High- 
Treaſon, upon which any Man loſt his Life, for 
writing any thing without publiſhing it ; for in 

Fiſgharriss Indictment, he was charged with pub- 
liſhing his Libel ; and fo in all other Indictments 
for Writing, and upon good reaſon : for this be- 
ing made an Overt-Act of Treaſon, it muſt be an 
Evidence of a Deſign to kill or depoſe the King, 
or the like; and as the Conſequence of what the 
Writing contain'd, which was, that the Power was 
in the People, Sc. being in its nature no other, 
nor urged by the King's Counſel to any other in- 
tent than to corrupt the Subjects Minds, could not 
be Evidence of ſuch matter, unleſs proved he had 
writ and publiſhed it, whereof the laſt was not pre- 
tended to be proved. 
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beſides the Reſolution that 0 Words charging the 
King with any perſonal Vice, was Treaſon, there 
is the Caſe of one Peacham, in the 33d of Henry 
the Eighth, cited, who was indicted for Treaſon, 
for treaſonable Paſſages in a Sermon never preach- 
ed, nor intended to be preached, but found in Wri- 
ting in his Study; he was found guilty, but never 
executed; for many Judges at that time were of 
Opinion it was not Treaſon, as the Book ſays: 
which I think, according to the Evidence here gi- 
ven, was the expreſs Cate of Colon:1 Sidney, ad- 
mitting he writ the Book produced, aud that the 
Paſſages in it were treaſonable. 

And as this Indictment was an Original in the 
particular before mentioned, ſo it was a ſecond of 
an Innuendo Indictment of Treaſon ; Fitzharris was 
the firſt, The Proſecution againſt Car, as I re- 
member, was an Information, and Judgment ar- 
reſted after a Verdict, becauſe it was by Innuendo, 
of which no Precedent could be produc'd ; and al- 
though in Actions for Words it was permitted, yet 
in Criminal Matters, being penal, it was reſolv*d 
it ought not to be E and certainly much 
leſs in Treaſon: and as this Indictment was an O- 
riginal in one part, and a ſecond in another, the E- 
vidence on it was an Original in another part, 
which was proving the Book produc'd to be Col. 
Sidney's Writing, becauſe the Hand was like what 
{ome of the Witneſſes had ſeen him write; an E- 
vidence never permitted in a criminal matter be- 
fore. The Cale of the Lady Carre was well cited 
by Colonel Sidney, againſt whom there was an In- 
dictment or Information of Perjury ; in which it 
was reſolv'd, that compariſon of Hands was no E- 
vidence in any criminal Proſecution : And it muſt 
be own'd, that at that time, beſides K-e/ing and 
Twi/den, there then fat in that Court Sir Wadbam 
Windham, whom all will own to have been the ſe- 
cond beſt Judge which fat in VMeſtninſter-Hall ſince 
the King's Reſtoration : and if it be not Evidence 
in a Proſecution of Miſdemeanor, much leſs in 
Treaſon, as Col. Sidney ſaid ; which Inference, be- 
ſides the reaſon of the thing, is back'd by the Au- 
thority of my Lord Coke. | 

But admitting Colonel Sidney wrote that Book, 
and publiſhed it; yet if it were not done with a 
Deſign to ſtir the Subjects up into a Rebellion, but 
was writ and publiſhed only diſzutandi gratia, as 
the Import of the Book ſhews plainly it was, it 
was no more Treaſon, than the Diſcourſe between 
Blague and Mate Lee about taking the Tower was. 
And ſuppoſe it was wrote with that Deſign, yet it not 
appearing when it was writ, how could a Jury, up- 
on their Oaths, ſay it was done with a deſign to 
raiſe Rebellion againſt King Charles the Second, 
when, for ought appeared, it was writ before he 
was King, or thought of ? It might, for ought ap- 
peared, be writ in King Charles the Firſt's time, or 
Cromwell's time, and deſign'd againſt either of 
them, or any foreign Prince, and therefore could 
not be Treaſon againſt King Charles the Second. 

The Evidence was an Original in this particular 
alſo it was the firſt time that ever a particular Ex- 
preſſion in a Writing was given in Evidence againſt a 
Man in Treaſon, without reading the whole Writing, 
and for a very good Reaſon given by. ns Jury in 

re might be 
ſomething 


Fitzharris's Caſe, which was, That 
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which the Outlawry was to be revers'd; and it is 
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ſomething in the Writing not expreſſed in the In- 


dictment, which may explain the Clauſes in the In- 
dictment, ſo that they may bear another conſtruc- 


tion : and in that Trial it was agreed the whole 
Writing ought to be read, and was read accord- 
ingly ; and it was the duty of the Court to have 
ordered it, whether the Priſoner or Jury had de- 
fired it or not, as they are upon their Oaths to do 
right: but in Colonel Sidney's Caſe, when preſſed 
by him, it was denied; only ſome particular Paſ- 
ſages he might have read if he would, which he 
did not accept, upon a very good Reafon which he 
gave, which was, that he knew not the Paſlages of 
the Book, or at leaſt he did not remember them, 
and therefore could not call for them. *Tis true, 
that Practice in civil Matters is allowed to fave 


time, where the Miſchief is not very great ; be- 


cauſe of a Paſſage in a Deed or Writing, mate- 
rial for either Party, omitted in reading, the Mat- 


ter may be brought about again; but in Crimi- 


nal, much leſs in Capital Proſecutions, they can- 
not be, unleſs a way can be found to bring a Man 


to Life again. 


Almoſt all the Circumſtances of this Trial are 
Originals; the ſumming up of the Evidence againſt 
him was barbarous, being Invectives, and no Con- 


ſequences. It was ſaid he was not only guilty of 


the Practices he was accuſed of, but that he could 
not have been otherwiſe, becauſe his Principles led 
him to it; and it might with as good reaſon have 


been urged, that he not only was become, but was 


born a Traitor. The laſt matter remarkable in the 
Trial, was that of an Overt-Act, of which the Court 
ſaid it was reſolved by all the Judges of England, 
that if I buy a Knife of J. S. to kill the King, 


and one Witneſs prove I bought a Knife, and an- 


other prove I bought it for that purpoſe, it is two 
Witneſſes of an Overt-Act within the Statute of 
Edward the Sixth, | 

It were fit to know who the Judges were who 
gave that Reſolution, if it were but for the Autho- 
rity of the Caſe ; for I doubt the Reaſon of it will 
convince no Man : They might as well have re- 
ſolved, that eating or drinking, or the moſt or- 
dinary Acts of a Man's Life, is an Overt-Act of 
High-Treaſon. 

The Law hath taken that care for the Evidence 
of High-Treaſon, which it hath not done in any 


other Caſe, that it muſt be proved by an Overt- 


Act, proved by two Witneſſes. One would think 
at the firſt ſight of the Statute, that there ſhould 
be two Witneſſes to the ſame Fact; but that hath 
been adjudged otherwiſe, yet ſtill it was reſolved 
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there muſt be two Witneſſes: but if this Reſolu- 
tion be Law, it is plain there needs but one. *Tig 
true, if a Man does an Act for which he can give 
no Reaſon, as placing a Mine of Powder in a Place 
the King uſually paſſerh over, or planting a piece 
of Cannon to ſhoot at a Place the King uſually 
paſſeth by, if he cannot give a credible Reaſon why 
he did ir, and another ſwears the Purpoſe of the 
thing, it is two good Witneſſes within the Act. 

It hath been ſaid, if a Man be bound to his 
good Behaviour, and wears a Sword, it is a breach 
of the good Behaviour ; and perhaps, heretofore, 
when Swords were not uſually worn but by Sol- 
diers, it might be ſo, becauſe it ſtruck a Terror in 
other People as much as a Blunderbuſs, or the like 
unuſual Weapon ; or the going armed in a Coat 
of Mail, for any Perſon but a Soldier, doth at this 
day. Yet no Man will ſay that, now Swords are 
uſually worn by all forts of People, it is a breach 
of the good Behaviour; and ſo that which here- 
tofore was a Crime, by Cuſtom now is become 
none. It is therefore the unuſualneſs and the unac- 
countableneſs of the Circumſtance make it an Evi- 
dence, which cannot be aſſigned as a Reaſon in the 
Overt-Act mentioned. 

The laſt thing I take notice of, is, that Colonel 
Sidney refuſed to ask the Lord Howard any Que- 
ſtions ; from whence was inferred, that he aſſent- 
ed to the Truth of the Matter ſworn : but it is well 


known, *tis no prudence to ask a thorough-pac'd 


Witneſs a Queſtion ; in Mr. Hampden's Trial, his 
Counſel refuſed ſo to do for that Reaſon. 

The next who fell a Sacrifice, according to Col- 
ledge's Prophecy, was James Holloway ; he was 
outlawed, and taken beyond Sea; and being in- 
duced with Promiſes of Life, to accuſe himſelf of 
things (whether guilty or not) enough to make 


good an Indictment of High-Treaſon againſt him, 


it was indeed generouſly offered him that his Out- 
lawry ſhould be ſet aſide, and he have the liberty 
to be tried, and defend himſelf as well as he could: 
but knowing that what he had ſaid ſince he was 
taken would be brought in Evidence againſt him, 
he refuſed his Trial ; and becauſe he would not 
purchaſe his Pardon at the expence of innocent 
Men's Blood, by accuſing others, of what he did 
not know they were guilty (if his dying Speech is 
to be believed) he was executed. | 

I ſhould not have mention'd this, but for the ſake 
of the next Perſon's Caſe, which was Sir Thomas 
Armſtrong's, who was outlawed for High-Treaſon, 
when he was beyond Sea; he was taken and brought 
to the King's Bench Bar. 
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Remarks upon the Award of Execution againſt 
Hir Thomas Armſtrong. 


T Common Law, if a Perſon was beyond 
Sea when an Outlawry was pronounc'd a- 
ainſt him, it was an Error in Fact, for 


an Error in all Outlawrys but for High- Treaſon 
to this day. By the 6% of Edward VI. that Error 
is taken away in High-Treaſon, but there is a Pro- 


iſo in that Statute, that if the Perſon outlaw'd 


ſhall within a Year after the Outlawry pronounc'd, 


yield himſelf to the Chief Juſtice of the King's 
Bench, and offer to traverſe his Indictment, and 
on his Trial ſhall be acquitted, he ſhall be diſcharg'd 
of the Outlawry. Upon the Conſtruction of this 
Statute, no Judgment was ever given that I know 
of; and the reaſon is, no Man outlaw'd was ever 
deny'd a Trial till this time, if he was taken within 
a competent Time. The reaſon of mak ing that 


Statute was this; Men would commit D 
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and preſently fly beyond Sea; and ſtay there till the 
Witneſſes who ſhould prove the Treaſon were dead; 
then return, and reverſe the Outlawry for the Error 
of their being beyond Sea; and the Witneſſes be- 
ing dead, they were fafe : and therefore this Sta- 
tute rakes away that Error in part, tho not in the 
whole, and doth in effect ſay, that the Perſon out- 
law'd ſhall not have advantage of that Error, un- 
leſs he comes and takes his Trial within a compe- 
tent time, which that Statute limits to a Year after 
the Outlawry pronounc'd. : 

This being plainly the Senſe of the Statute, it 
was Injuſtice to deny the Favour or Right of a 


Trial to Sir Thomas Armſtrong, which was never 


deny*d any Perſon before nor ſince, where it was 
agreed that all the Witneſſes againſt the Perſon ac- 


cus'd were alive, as in Sir Thomas Armſtrong's Caſe 


they were, barely upon the quibble of the word 
render, Which in no Caſe that ever] read was dif- 
ferenc'd from taken, but in one Caſe, which is 
Smith and Aſbe's Caſe in Cro. Car. 42. in an Out- 
lawry for Debt againſt Husband and Wife, which 


W . 


will not extend to, or warrant the Judgment in this 
Caſe: and if there were but a Doubt in the Calc, 
as it cannot be deny*d there was, the Outla 
ought to have been way*d, or at leaſt Counſel for 
the Priſoner heard as to the Point. 

It was a vain and unjuſt Reaſon (and only tending 
to incenſe the thing) aſſignꝰd by the Attorney, that 
the Priſoner was one who actually engag'd td go, 
upon the King's haſty coming to Town, to deſtroy 
him by the way; whereas the Priſoner offer'd to 
prove his Innocence in that and other Matters of - 
which he was accus'd : and even that Objection 
againſt him was an Invention of the Attorney's for 
any thing appears; but then it was refoly'd to ſtop 
at nothing, and Succeſs had made them fearleſs. 
Fitzharris and Colledge twas own'd had hard mea- 
ſure, and that their Caſes might be forgotten, their 
Quarters were buried; but Sir Thomas Armſtrong's 
were expos'd, tho the Proceedings againſt him 
_ equally as unjuſtifiable as in the other two 

es. 


eee eee 


Remarks on tho Trial of Count Conningſmark. 


Think fit to remember in the ſame Reign, tho 

before this time, one Caſe, to ſhew how the 

Courts of Juſtice were remiſs ar violent, ac- 
cording to the ſubject Matter. 

All will agree, that the Murder of Mr. Thynne 
was one of the moſt barbarousand impudent Mur- 
ders that ever was committed; and of that Mur- 
der Count Conningſmarꝶ, tho he eſcap*d Puniſhment, 
was the molt Guilty. 

I do not complain that in that Trial the Chief 
Juſtice directed the Priſoner the way to make the 
King's Counſel ſhew the Cauſe of Challenge a- 
gainſt the Perſons call*d on the Jury, and challeng'd 
tor the King, without any Reaſon. It was his Duty 
ſo to do; and he ought to have directed Fitzbarris 
the ſame Method, which he did not: but he was 
blameable that he did not aſk the Lieutenant and 
Polander what they had to ſay for themſelves, which 

was always done before and fince that time, and 
ought to be, which was an Injuſtice; and therefore 
two of the Priſoners at the time of their Sentences 
ſaid, they were never try'd, tho I believe no great 
Injury to them, becauſe they had little or nothing 
to have ſaid for themſelves, 

But if they had been aſk'd, they would have 
ſaid as they did before their Trials to the Juſtice of 
Peace who committed them, and as they did after 
their Condemnations, that Count Conning ſinark 
put them upon doing what they did, which might 
have influenc'd the Jury to have found the Count 
guilty, which was contrary to the Deſign of the 
Court; and it was for the ſame Reaſon the Chief 
Juſtice would not permit the Juſtice of Peace to 
read the Examination of Stern and Borosky. 

I do agree, that what they ſaid before the Juſtice 
of Peace was not Evidence againſt the Count; I 
agree that the Count being indicted and try' d as Ac- 
ceſſory, at the ſame time the Principals were in- 
dicted and try'd, the Principals could not be good 
Witneſſes againſt the Count, becauſe properly a 

Principal ought to be convicted before the Ac- 


ceſlory be try*d ; and therefore tho for Expedition 
both are try*d together, yet the Verdict always is 
and ought to be given againſt the Principal, before 
that of the Acceſſory. 

But I deny what was in that Trial laid down for 
Law, that the Acceſſory being in the ſame Indict- 
ment with the Principal muſt be try'd at the ſame 
time. It is true, the Count deſfir*d his Trial might 
be put off for two or three days, which the Court 
knowing what is beſt for the Count deny*d, and not 
for the above pretended Reaſons 3 for an Indictment 
againſt many may be joint, and yet the Trials may 
be ſeveral : the truth 1s, in ſuch Caſes the Indictment 
is joint and ſeveral. 

Suppoſe the Acceſſory, at the Trials of the Prin- 
cipals, had not been in cuſtody z3 will any Perſon 
ſay, that if afterwards he was taken, he can't be 
try'd upon that Indictment in which he was join'd 
with the Principals? 

But beſides a hundred Precedents not printed, 
there is the Caſe of George Salisbury & al. in Plowden, 
Fol. 100. where it was reſolv'd, that tho an Indict- 
ment againſt many is joint, yet the Venire may be 
ſeveral againſt each Perſon, and conſequently the 
Trials may be ſeveral; and if ſo, then the times of 
the Trials may be ſeveral, but that which is to be 
complain'd of is, that the Count in the Opinion of 
all Mankind at that time and fince was the moſt 
guilty Man, yet the care taken to puniſh the leſs 
guilty, as Stern and Borosky, was in order to let 
the moſt guilty eſcape ; for I think both Stern and 
Borosky might, and would have been good Wit- 
neſſes againſt the Count, if the Court would have 
permitted it. The Count might have been indicted 
as Acceſſory to Wratts only for the Acceſſory to 
all the Principals is Acceſſory to every of them ſe- 
verally : and when the Court in their private Con- 
ſciences were fatisfy'd the Count was moſt guilty, 
they ought to have been cunning, aſtuti, as my 

Ld Hobart calls it, to have brought him to Puniſh- 
But *twas faid, Stern and Borosty wy a 
icte 


ment. 
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dicted of the ſame Crime with the Count, they 
could not be good Witneſſes againſt him, which 1 
think is no more Law than Truth; Truth it was 
not, for the Count was indicted as Acceſſory, the 
reſt as Principals. But taking it that all were in- 
dicted and try'd as Principals for the ſame Fact at 
the ſame time, why is not the Evidence of the one 
good againſt the other? Firſt, I think there is no 
_ expreſs Reſolution for that Point of Law, but a 
late Rule given at King/ton Aſſizes upon the Trial 
of a Maid and one Saterwaite for burning of an 
Houſe ; and therefore there is a Liberty to examine 
by Reaſon how the Law is. I agree if a Man is in- 
dicted and try'd for killing another, he ſhall not be 
admitted to ſay, B. did it by himſelf ; but I think 
he may be a good Witnets to prove that he and B. 
did it: that is to ſay, he ſhall not give any Evidence 
againſt another, which tends to acquit himſelf as 
well as accuſe another; and I think he may give 
Evidence which accuſes another of the ſame Crime 
whereof he is indicted, if it doth not tend to ac- 
quit himſelf. 

For it is agreed on all hands, that being guilty 
of the ſame Crime, doth not diſable a Witneſs: 
for then Rumſey and ſeveral Perſons in the Lord 
Ruſſe!*s Plot, as it was call'd, had not been good 
Witneſſes. In the next place, the Circumſtances 
of an Indictment againſt the Witneſſes for the ſame 
thing he teſtifies againſt another, do not diſable 


him; Widdrington was indicted for the ſame things, 


of which he gave Evidence againſt ſeveral others as 
his Complices in Robberies. Nay, the Law hath 
given ſomewhat more credit to the Evidence of a 
Perſon indicted, as a Witneſs of the ſame things 
againſt others, than it does to a Perſon not indicted; 

as in the Caſe of an Approver, which, 
* S.P.C.Lib. as Stamford * ſays, was a Perſon in 
IN” Priſon (not at large) for the Fact for 
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which he was indicted,arraign'd upon an Indictment. 
or an Appeal of Felony, who before a Coroner 
aſſign'd by the Court, confeſſes himſelf guilty of 
the Felony of which he is indicted, and not of any 
other, and confeſſes other Perſons naming them as 
Coadjutors with him in committing the Crime of 
which he is indicted, and not of any other Crime; 
ſo much Credit ſhall be given to that Confeſſion, 
that Proceſs ſhall be made out againſt the Perſon 
peach'd, who, if taken, ſhall be arraign'd on 
that Approvement, as if an Indictment by a Grand 
Jury had been found againſt him: and if the Law 
gives ſo much Credit to an Approver, I think no 
Perſon can ſhew me a Reaſon why a Perſon indicted 
is not a good Witneſs againſt another for the ſame 
Crime. t 

Ic is true, Stamford * ſays, if a King 
gives an Approver a Pardon, he s a 
good Witneſs ; which implies, that 
otherwiſe he is not: But it muſt be conſider'd, that 
the reaſon of that is, that an Approver being in- 
dicted, as he always is, and confeſſing the Indict- 
ment, is convicted; anda Perſon convicted of Fe- 
lony cannot be a Witneſs till pardon'd. But it 
will be no Argument why Stern and Borosky had 
not been good Witneſſes againſt the Count before 
they were convicted; and it was a like piece of 
Juſtice, that whereas the Count was the moſt guil- 
ty, he was acquitted. | | 

Wratts being the next greateſt Offender, was 
honourably interr'd, and Stern and the Polander, 
who were the leaſt Offenders in that matter, were 
hang'd in Chains. | 

Ic was ſomewhatlike the New- England 
Law, remember'd by Hudibras *, of 2 Ts Bo 
hanging an uſeleſs innocent Mæaver fol- 
an uſeful guilty Cobler. | 


* S. P. C. Lib. 
2. c. 58. | 


PVC 
Remarks upon Mr. Corniſh's Trial. 


HERE yet remain two Perſons Proſecu- 

| tions to ſpeak of; the one is Mr. Corniſh, 

| who was taken the—— of October, 1685, and 
was arraign'd on an Indictment of High- Treaſon 
the Monday after, for conſpiring to kill the late 
King Cbarles the Second; and knowing James 
Duke of Monmouth, William Ruſſel Eſq; and Sir 
Thomas Armſtrong, to be Rebels and Traitors, pro- 
mis'd to be aſſiſting to them in their Treaſons : 
To which he pleaded Not Guilty. He deſir'd to 
put off his Trial, becauſe he had no notice til] 
the Saturday before at twelve a-clock, and he could 
get no Friend to come to him till eight a-clock 
at Night; and then he was permitted to ſpeak 
with no body but in the preſence of the Goaler : 
he had been allow'd no Pen, Ink, or Paper. He 
was told by the Court he ought not to have it, 
without leave given on a Petition prefer*d by him, 
and that he was taken Tuęſday before, which to 
that time was almoſt a Week. He faid, his Chil- 
dren had petition'd the King the Night before to 
put off his Trial, and it was referr'd to the Judges: 
he did not know whether he was committed for 
High-T reaſon againſt the preſent, or the former 
King, and he had a material Witneſs an hundred 


and forty Miles off ; but was told by the Court, 
they had no power to put off his Trial. It is 
true, they ſaid the Lord Ruſſel's Trial was put off 
till the Afternoon, (which was not true) but that 
was a Favour which could not be challeng'd by 
another as a Right. He complain'd he had not a 
Copy of the Pannel, but was anſwer'd, it was not 
his Right to have it. Then the Attorney ſaid, he 
had not deſerv'd ſo well of the Government as to 
have his Trial delay'd, and therefore he was pre- 

ſently try'd. | | | 
Rumſey ſwore, that about the latter end of O«- 
ber, or beginning of November, the Earl of Shaſteſ- 
bury deſir'd him to go to Mr. Sheppard's Houle, 
where was a Meeting of the Duke of Monmouth, 
Lord Ruſſel, Lord Grey, Sir Thomas Armſtrong, 
Mr. Ferguſon, and Mr. Sheppard ; he came late, 
and they were juſt on going away; he deliver'd 
his Meſſage, and they told him that Mr. Trenchard 
had diſappointed them. He had not been there 
above a quarter of an hour, but Mr. Sheppard was 
call'd down, and brought up Mr. Corniſh, and told 
them Mr. Corniſh was come ; who came into the 
Room, and excus'd his not coming ſooner, and 
that he could not ſtay, for he was to meet * 
| che 
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the Charter; whereupon Mr. Ferguſon open'd his 
Boſom, and under his Stomacher pull'd out a Pa- 
per: they told Mr. Corniſh they had had it read, 
and defir'd to read it to him: Mr. Ferguſon read 
ir, Mr. Sheppard held the Candle while it was 
reading, and afterwards they aſk*d Mr. Corniſh how 
he lik d it; who faid, he lik'd it very well. He 


remember'd two Points in it very well, the one 


was for Liberty of Conſcience, the other was, that 
all who would aſſiſt in that Inſurrection, who had 
Church or King's-Lands in the late War, ſhould 
have them reſtor'd to them. He did not hear all 
the Paper, and obſerv'd 2 theſe two Points; it 
was a Declaration on a Riſing, and when the Ri- 
ſing was to have been, it was to have been diſ- 
perſed abroad: there was a Riſing intended at that 
time, and Mr. Corniſb ſaid, he lik'd the Declara- 
tion, and what poor Intereſt he had he would join 
with it. He had great dealings with Mr. Corniſh, 
and Mr. C:rnifh was a very honeſt Man, it was out 
of Compaſſion he had not accus'd Mr. Corniſh be- 
fore. 

Mr. Goodenougb ſaid, there was a Deſign to riſe 
in London, and for that purpoſe to divide the City 
into twenty Parts, and to raiſe five hundred Men 
out of cach Part, to take the Tower, and to drive 
the Guards out of Town. Before that was agreed 


on, he being by chance at Mr. Corniſb's Houle, 


ſaid, the Law will not defend us; ſome other way 
was to be thought on. Mr. Corniſb ſaid, he won- 
dred the City was ſo unready, and the Country ſo 
ready. Mr. Goodenough reply'd, there is ſomething 
thought of to be done here ; but in the firſt place 
the Tower mult be ſeiz'd, where the Magazine is. 
Mr. Corniſh paus'd a little, and ſaid, I will do 
what good I can, or what I can, or to that pur- 


poſe, he ſaid. 


He afterwards met Mr. Corniſh on the Exchange, 
who aſk'd him how Affairs went; and this was in 
Eafler-Term 1683. He had ſome matters with 
Mr. C:ri/þ about managing the Riot, which was 
brought againſt him, Mr. Corniſb, and others: He 
came to Mr. Corni/'s Houſe about the buſineſs of 
the Riot, and no Perſon was by at the diſcourſe, 
Mr. Gosfright teſtify'd for Mr. Corniſb, that he op- 
pos'd Mr. Goodenougb's being Under-Sheriff, and 
Jaid, he would not truſt an Hair of his Head with 
him, he was an ill Man, obnoxious to the Govern- 
ment, and had done ill things, and he would not 
truſt his Eſtate and Reputation in the hands of 
ſuch an Under-Sheriff ; and he believ'd Mr. Good- 
enough and Mr. Corniſh were never reconcil'd. Mr. 
Love, Mr. Jekil, and Sir William Turner teſtify'd to 


the ſame purpoſe: Mr. Lane ſpoke out of the 


rinted Trial of my Lord Ruſſel, and ſaid, Rumſey 
in that Trial ſaid he did not hear the Declaration 
read, for it was read before he came. Dr. Calamy 


ſaid, Mr. Corniſb did often come to Church, and 


receive the Sacrament. Mr. Sheppard ſaid, he was 
ſubpena'd by the King, and by Mr. Corniſh the 
Night before; and that Mr. Corniſh's Son was 
with him the Afternoon of the Day before, who 
Preſt him to be at the Trial the next Day; that 
there were Accounts depending between him and 
Mr. Corniſh, whereon there was about one or two 
hundred Pounds due to Mr. Corniſh, and Mr. Cor- 
niſh's Subpena was ſerv d firſt upon him. At one 
of thoſe Meetings at his Houſe, Mr. Corniſb came 


to ſpeak a few Words with the Duke of Mon- 


mouth, or ſome other, he could not be poſitive in 
that, it was many Years ago: he did not ſtay 


above half a quarter of an hour in the Houſe 3 
Voi. IV. | 


— 
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Sheppard came up ſtairs, and went out with Mr. 
Corniſh, and there was not one Wotd read, nor 
no Paper ſeen while Mr. Corniſh was there: he 
remembered there was a Declaration read, Fer- 
guſon pull'd it out of his Shoe: he could not tell 
whether Mr. Corniſh was at his Houſe the Night 
the Declaration was read, but he was poſitive no 
Paper was read while Mr. Corniſh was there, for 
Mr. Corniſh was not look'd on to be one of the 
Company: he did not know who Mr. Corniſb 
came to ſpeak with, when he came to his Houſe 
Mr. Corniſh was but once at his Houſe when the 
Duke of Monmouth was there : he did not remem- 
ber that Mr. Corniſh was in the Company when 
Mr. Rumſey was there z he faid, he had attended 
the Court from eleven a-clock till half an hour 
paſt three. 

This being the Sum of the Evidence given in 
the Trial for and againſt the Priſoner, let us ſee 
whether thoſe Inferences could be made from it 
as were made by the Court and Counſel : and whe- 
ther on the whole an honeſt Jury, tho? but of 
little underſtanding, could have found him guilty 
of the Treaſon in the Indictment. | 

It is agreed on all hands, that a petty Jury 
may and muſt conſider the Credibility of a Wir- 
nels, (tho* in the Lord Shaftesbury's Cale it was faid 
a Grand Fury ought not ſo to do) and if fo, ſure- 
y Rumſey was not a credible, tho' he was not a 

iſabled Witneſs ; no more than a Man who owns 
himſelf to be a Man of Falſhood, a profligate 
Wretch, and perjur'd by his own Confeſſion, 
tho* not convicted of it: he had notoriouſly con- 
feſſed himſelf guilty of High-Treaſon, and of being 
in the Deſign of an intended barbarous Murder 
he had ſworn in the Lord Ruſſel's Trial, he had 
nam'd all the Perſons at the Meeting he ſpoke of, 
of which Mr. Corniſh was none; and being tax'd in 
this Trial with it, he excuſes his Perjury with 
Compaſſion to the Priſoner, which was mean, foo- 
liſh and contradictory: he perjur'd himſelf to ſave 
the Priſoner, and then ſwore Truth to hang him. 
He had not Preſence of Mind enough to excuſe 
himſelf in the manner a Witneſs in the Lord Ruſ- 
ſel's Trial did, that his God, his King, and his 
Country put him unwillingly to act that 
Beſides that in the Lord Rufſes Trial, Rumſey 
{wore he was not at the reading the Declaration, 
and contradicted Sheppard, who ſwore he thought 
he was there. 

But that paſſage was prov'd only by a Witneſs 
who had read it in the Trial, which confeſs in 
ſtrictneſs of Law is not Evidence; nor if the Wit- 
neſs had ſaid, he heard Rymſey ſwear ſo at the 
Lord RyfſePs Trial, it had not been Evidence, un- 
leſs a Record of that Trial had been produc'd in 
Court, which was not done. But all thoſe things 
being but mere Circumſtances, ſhew the Injuſtice 
of ſpeeding his Trial, and denying him Counſel: 
Would not any Counſel have told him that 
in ſtrictneſs of Law a paſſage in a printed Trial 
was not Evidence, and was it not eaſy for him to 
have got a Witneſs to have ſaid that he had 
heard Rumſey ſwear fo at that Trial? were not 
all the Judges who ſat upon him, and all the King's 
Counſel who were againſt him, preſent at the Lord 
RuſſePs Trial, and perfectly remembred what Rum- 


ſey then ſwore as to the pretended Declaration, and 


might he not n them to have teſti- 
fy'd that matter? Nay, was it not their Duty ta 
have done it even without a Subpuna f 
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To ſay it was againſt the King, and therefore 
they could not do it; or they were in the Com- 
miſſion to try him, and therefore they could not 
do it; is neither Law nor Reaſon. Every Man 
knows that a Judge in a civil Matter try'd be- 
fore him, and a Counſel even againit his Client, 
has been enforc'd to give Evidence, (provided 1t 
be not of a Secret communicated to him by his 
Client) for in that particular a Judge ceaſes to be 
a Judge, and is a Witneſs ; of whoſe Evidence the 
Jury are the Judges, tho' he after re- aſſume his 
Authority, and is afterwards a Judge of the Ju- 
ry's Verdict. ee 

A Judge may ſue, and muſt be ſucd in his 
Court, but in that Cafe he ceaſes to be a Judge 
and is a Suitor, tho' he re- aſſumes his Authority 
in all other Matters: and if it be ſo in civil Mat- 
ters, let any Man ſhew me a Reaſon why the 
Law is not ſo in criminal Matters; there is no 
expreſs Law againſt it, and it will be abſurd in 
Reaton to jay the Law is not fo: for it that rate 
the King may put any Witneſs, he knows the Pri- 
ſoner intends to produce for himſelf, into the Com- 
miſſion for trying him, and ſo deprive the Pri- 
ſoner of the Benefit of his Evidence; as in this 
Caſe Sheppard, whoſe Evidence ought to have been 
of great uſe (as ſhall be ſhewn) tho* it was not 
of any avail to the Priſoner, might have been put 
into the Commiſſion to have try'd Mr. Corniſb, 
for he was as much qualify'd for it, as Sir Fames 
Smith then Lord Mayor, or any Judge upon the 
Bench. And if they might have been Witneſſes 
for the Priſoner, if /2bpena*d, they might have 
been Witneſſes for him even without aſking ; and 
it was a Duty incumbent on them, tho? not as 
Judges, yet as chriſtian Men, ſo to be. 

Humanity commands the Diſcovery of Truths, 
which prevent the ſhedding innocent Blood; and 
Chriſtianity commands a Man to do as he would 
be done by. I think the Queſtion need not be 
alk'd what they would have had done, if it had 
been their Cie. | 

The Reaton that all matters of Law are, or 
ought to be tranſacted publickly, is, That any 
Perſon, unconcerned as well as concern'd, may, 
as amicis Curie, inform the Court better, if he 
thinks they arc in an Error, that Juſtice may be 
done: and the reaſon that all Trials are publick, 
is, that any Perſon may inform in point of Fact, 
tho* not /ubpeni'd, that Truth may be diſcover'd 
in civil as well as criminal Matters. | 

There is an Invitation to all Perſons, who can 
inform the Court concerning the matter to be 
try*d, to come into the Court, and they ſhall be 
heard. It is true, if the Judges or any Perſon had 
2 what Rumſey ſaid at my Lord Ruſſel's Tri- 
al; it had not been Evidence without the Record 
of the Trial; and it is as true, that neither the 
Record, nor a true Copy of it could have been pro- 
curd between Mr. Corniſh's Commitment, if it 
were on Friday (as I have heard it was) tho' the 
Court ſaid it was on Treſday, much leſs between 
the notice of his Trial which was $2turday-1907, 
and the time of his Trial which was Monday- 
morning. | 

But then what Juſtice was there in ſpeeding his 
Trial, ſo as to deprive him of the Circumſtances 
of his Defence? for that was but a Circumſtance, 
and not an eſſential Matter. And what Account 
can be given why the Court, when they were 
well ſatisfy'd that it was in the Priſoner's power 
to procure ſuch a Witneſs, and ſach a Record, did 
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not ſtay till he did it? or if it would be too 
long in doing, why ſhould they not have put 
off the Trial for that time, and given the Pri- 
ſoner a convenient time to do it? | 

The firſt in civil Matters hath been frequently 
done, when a Deed or. Witneſs hath been want- 


&, if it could be done in a convenient time, 
and a Trial has been put off before it came on, 
tho? after it came on they have not done it, be- 
cauſe there is no great Miſchief in that, for either 
Party hath power to bring it about again; but 
not ſo in capital Matters, and therefore Jurics in 
capital Matters have been frequently diſcharg'd 
after ſworn, where the Evidence hath been de- 
fective. | 

It is true, my Lord Coꝶe faith, that a Jury once 
charg*d with a Priſoner, cannot be diſcharg'd but 
muſt give their Verdict ; but it is as true that he 
ſays ſo in favour of the Priſoner, that when the 
Evidence againſt him appears defective, he ſhall 
not be continued a Priſoner till more Evidence can 
be found, or procur'd againſt him, tho* the Prac- 
tice of late days hath been quite contrary, viz. 
to diſcharge the Jury where the Evidence againſt 
the Priſoner hath been defective, but enforce them 
to give a Verdict where the Priſoner's Defence hath 
been defective 3 tho? to their knowledge it he had 
longer time to do it, he had been able to produce 
the Witneſſes who could clear him: but by what 
Law or Reaſon I am to ſeek. Yet I confeſs, if 
Rumſzey's owning his Perjury in the Lord RafſePs 
Trial, in the very point ſworn againſt the Priſoner, 
and fo frivoloufly excuſing it, would not diſcre- 
dit him, I know not that any Record, Witneſs, 
or Evidence would have avail'd Mr. Corniſb. 

And add to Rumſey's contradicting himſelf, that 
Sheppard, who never contradicted himſelf, and 
had been a Witneſs in both Trials, agrees, that 
what Rymſcy had ſworn in my Lord RyfſePs Trial 
as to Mr. Corniſb's not being there, was true. 

But admitting Rumſey had never perjur'd him- 
ſelf, but was of equal Credit with Sheprard; yet 
when they contradicted each other in a point which 
carried no probability or improbability with it, 
in a capital Matter the Jury ought to believe in 
favorem vitæ; for it makes the matter at leaſt 
doubtful: and therefore the Jury ought to have 
acquitted the Priſoner, for a Reaſon in Law, and 
which was given in Colonel Sidzey's Trial (tho? 
ſhewiſhly ) by the Court, viz. that it is better that 
twenty Nocents ſhould eſcape, than one Innocent 
ſuffer, 

But to paſs from the Credibility of the Wit- 
neſſes to the Matter of his Evidence, this was the 
ſecond time that this ſort of Evidence in any Caſe 
criminal or civil was permitted to be given in 
Evidence; and there are the ſame Exceptions to 
it, as are above aſſign'd to the Evidence of Shep- 


ing 


pard. As to the Declaration in my Lord KA. 


ſes Trial, if a true Copy of part of a Deed or 


Writing was never yet permitted to be given in 


Evidence, much lefs hath or ought the purport of 
part of a Writing be given in Evidence, eſpecially 
when ſuch a reaſon is given why the Witneſs re- 
member'd but part of it, as is given by 
in my Lord NIC Trial, and by Rumſe) in this 
Frial, viz. that he did not hear all the Paper 
read. | 

And ſurely Good-nov7h could no way fortify 
Rumſey's Evidence, bein 
ter, and that ſo very un 
to have been given to it. 
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Remarks on Mr. 
Mr. Corni/h ſomething ought to be done in the 
City, but in the firſt place the Tower ought to 
be ſeized ; to which he anſwer'd, he would do what 
he could, or what good he could: theſe words may 
as well relate to Goodenongh's preſent Diſcourſe, 
where he complains that the Law would not defend 
them tho? innocent, as well as to the ſeizing the 
Jotoer; and if they ſhould refer to the laſt, yet 
they may well enough be interpreted, that he would 
do what he could, or what good he could, to pre- 
vent the ſcizing the Tower. And if they are capable 
of two Senſes, they ought to be interpreted in the 
beſt for the Prifoner. 

Beſides, the Words are ſpoken not as a thing de- 
| ſigned, but as a Matter, without which all other 
Matters were in vain, -and might be meer matter of 
Diſcourſe, as was that between Blague and Mate 
Lee about taking the Tower: and if there was ſuch 
a Deſign on foot, it doth not appear that Mr. Cor- 
niſh was ever acquainted with it, The ſame may 
be ſaid as to what he aſked Goodencugh, when he 
aſk*d how Matters went: may not thoſe Words well 
enough be applied to the Buſineſs of the Riot, 
Goodenough managed for Mr. Corniſh and others? 
And if what Goodenough ſaid was Evidence of a De- 
ſign of ſeizing the Tower, that, as well as the Trea- 
ſon againſt the Guards, was Treaſon by the Act of 
the late King, and not by the 25th of Edward the 
Third, if it be true Doctrine which was laid down 
in the Charge to the Earl of Shaftesbury's Grand- 
Jury: and if ſo, he ought to have been proſecuted 
for it within ſix Months, and indicted within three 
Months, if the Doctrine in Colledge's Trial be true 
and yet this Deſign, if true, was in Eaſter-Term, 
1683, and the Proſecution not till October 1685. 

There was yet one piece of Evidence urged a- 
gainſt him, viz. of his own Witneſs Sheppard, who 
politively teſtify*d for him as to the main, yet in 
a Circumſtance ſeem'd to teſtify againſt him, which 
was Mr. Corniſſ's being at his Houſe when the Duke 
of Monmouth and the reſt were there, when the De- 
claration was read; and upon that piece of Evi- 
dence, as if it had contradicted what Mr. Corniſh 
ſaid before, there was a mighty Triumph : whereas, 
the molt that could have been made of it was, that 
Mr. Corniſh in part of his Defence was guilty of 
an untruth. And even that was not fo in Fact; for 
being charged to have been at Sheppard's the Night 
the Declaration was read, he anſwered he was never 
at a Conſult in his Life, he never was at Sheppard's 
in any Conſult, he never was there with my Lord 
Ruſſel, as he remembred ; he had been at Sheppard”s 
ſeveral times, but never liked Fergiſon for his Mo- 
rals, and therefore never liked to be in his Company, 
and he did not know but that he might enquire for 
the Duke of Monmouth in other Places, and this is 
all Mr. Corniſb ſays to that matter. 

Sheppard ſays, Mr. Corniſh came into his Houſe 
at one of the Meetings to ſpeak with the Duke of 
Monmouth or ſome other, he could not be poſitive 
in that, it was ſo many Years ago, and did not ſta 
half a quarter of an Hour; he could not fay it 
was the Night the Declaration was read ; he did 
not know whether Mr. Corniſh came to ſpeak with 
the Duke of Monmouth or not; he could not remem- 
ber whether Mr. Corniſþ was there in Company 
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when Rumſey was there; there were not above three 
Perſons there when Mr. Corniſb came, which was 
the Duke of Monmouth, Mr. Ferguſon, and he could 
not tell whether the other was the Lord R#/ſzl, or 
the Lord Gray. 

Now it would be hard to find out the Contradic- 
tion between Mr. Cor niſb's Sayings and Sheppard's 
Evidence; both agree that Mr. Corniſb hath been 
often at Sheppard*s Houſe, and neither denies or af- 
firms that he was or was not there the Night the 
Declaration was read, for a good reaſon ; which 
was, that Mr. Corniſh knew nothing of it, and Shep- 
pard knew not which of the Nights he was there. 
Mr. Corniſh ſaid he was not there with my Lord 
Ruſſe! as he remembred, and Sheppard doth not 
affirm he was there with the Lord Ruſſel. Shep- 
pard ſays that he was there when the Duke of Min- 
mouth was there, and Mr. Corniſi doth not ſay that 
he was not there with the Duke of Monmouth. 
Sheppard ſaid, he ſpoke to the Duke of Monmouth, 
or ſome other Perſon, but he thought it was the 
Duke of Monmouth, which is no direct Affirmation 
that he ſpoke to the Dake ; and Mr. Corniſh doth 
not ſay, he did not ſpeak to the Duke of Monm-uth. 
So that if the Account of the Trial, ſet out by the 
Authority of, and ſigned by Thomas Fones, be true, 
I cannot ſee any manner of Contradiction between 


Mr. Corniſh and Sheppard : and therefore, as the 


Court and King's Counſel did infer, that Sh-ppard's 
Evidence, who poſitively denies the Truth of Rum- 
ſey's Evidence, was ſo far from invalidating, that 
it corroborated Rumſey's Evidence, and cleared the 
thing which was before ſomewhat dark, beyond 
all manner of Contradiction, is a piece of — 
tery. So admitting Sheppard had ſaid Mr. Carniſb 
was at his Houſe the Night the Declaration was 
read, and had contradicted Mr. Corniſh, is it a ne- 
ceſſary Conſequence, that he heard the Declaration 
read, and promiſed his Aſſiſtance to it? which muſt 
be the Inference, if it muſt ſupport Rumſey's Evidence. 

If it be not a neceſſary Conſequence, but a pro- 
bable one, that ought not to weigh with a Jury, to 
convict a Perſon of a capital Crime, eſpecially not 
of Treaſon. The Statute of Edward the Third 
ſays, probably Convict; that is, ſays my Lord Coke, 
convicted upon direct and manifeſt Proof, not upon 
probable conjectural Preſumptions, or Inferences, 
or Strains of Wit: And to ſay truth, when Verdicts 
have been given on ſuch Evidence, they have been 
often faulty 

To give ſome Inſtances of many, it is remembred 
in our time * where Perſons were convicted of the 
Murder of a Perſon abſent, but not dead, barely by 
Inferences upon the Evidence of fooliſh Words and 
Actions; but the Judge before whom it Was tried, 
was ſo unſatisfy'd in the Matter, becauſe the Body 
of the Perſon ſuppoſed to be murdered was not to 
be found, that he reprieved the Perſons condemned; 
yet in a Circuit afterwards, a certain unwary Judge, 
without inquiring into the Reaſons of the Reprieve, 
ordered Execution, and the Perſons to be hanged in 
Chains, which was done accordingly; and after- 
wards, to his reproach, the Perſon ſuppoſed to be 
murdered appeared alive. 

My Lord Coke relates a Story t in his Time, of 


an Uncle who beat his Niece, that had an Eſtate, 


* He ſeems to mean the Caſe of Joan Perry and her two Sons, John and Richard Perry, who were Executed at Gloceſter Lent- 


Ajjizes, 166 1, for the ſuppoſed Murder of William Harriſon, 
and afterwards eſcap'd, and came back to England. 
+ This was at Warwick-Aſfxes, 8 Jac. I. 


who had been conveyed into Turkey, and made a Slave for two Years, 
3 Co. Inſt. 232. By the Civil Law, unleſi there was direũ and poſitive proof that the 


P * was ill d, no Circumſtances were admitted againſt the Perſon accuſed of the Murder. Digeſt. lib. 39. tit. 5. $. 24 
OL, IV. 
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which on her Death would deſcend to him ; the Girl 
was heard to cry, Good Uncle do not kill me; after 
which ſhe run away, and conceal'd herſelf ſome few 
Miles from London. The Girl being miſſing, and the 


- Neighbours remembring the Cry of the Girl, and 


tacking it to the Probability that the Uncle might 
be induced, for his Advantage, to murder his Niece, 
apprehend him, and he was indicted for it at the 
Seſſions; and the Judges being unſatisfy*d in the E- 


vidence, by reaſon the Body of the ſuppoſed mur- 


dered Girl did not appear, the Uncle ſaying that 
ſhe was run away, they gave him time to the next 
Seſſions to find her out, which he being not able to 
do, thought to defend himſelf by producing ano- 
ther Girl very like his own Niece, which he did ac- 
cordingly ; and being detected, it increaſed the 
Suſpicion, and by Inferences from all thoſe Cir- 
cumſtances, he was convicted, and afterwards exe- 
cuted. | | 

Some Years after which, the Girl appeared, and 
claimed her Eſtate : and therefore it is a moſt dan- 
gerous and unwarrantable thing for a Jury, in ca- 
pita] Matters, eſpecially in Treaſon, to convict a 


Perſon upon the Evidence of Probabilities. | 
As the Evidence in this Caſe againſt the Priſoner 


was weaker than in any of the precedent Caſes, ſo 


the Uſage of the Priſoner was more rigorous than 


in any of them: in all the other Caſes, the Priſoners 
had more Weeks allowed them to prepare for their 


Trials, than this Perſon had Days; all the other 


Perſons, after notice of their Trial, were permitted 
to have Friends, nay, Counſel, freely to come to 


them, and confer with them in private, without 


the Preſence of a Goaler, which was denied this 
Perſon : All the others, except Colonel Sidney, had 
ſoft Words given them on their Trials; but this 


| Perſon was rudely handled. 


How often was he ſnub'd and bid hold his 
tongue? How often did he beg the Patience of the 
Court, to hear him and his Witneſſes? And when 


he was heard, how was all he ſaid ridicuPd? And 
if he ſaid he was innocent, he was bid remember 
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my Lord Ruſſel ſaid ſo to his Death; when he ſaid 
he was as innocent as any Perſon in the Court, he 
was told for all his Confidence, few believed him, 
If he ſaid the Matter ſworn againſt him was im- 
probable (which hath been taken for a pretty good 
Topick for the disbelief of a Matter teltify*d) how 
is it ridicuPd by Improbability, Improbability, Impro- 
bability? If he go to prove he is an honeſt Man, 
he is told that is all Appearance. It he ſays he em- 
ployed Goodenough about the Riot, he is told that 
is a Branch of the Plot. If he call Mr. Goſpright as 
a Witneſs for him, the Witneſs is reproached with 
having help'd the Priſoner in packing Juries ; if 
he call one to prove he received the Sacrament, 
he is told, that was in order to quality himſelf to 
be a Sheriff; and as ſuch his Uſage before, and at 
the Trial, ſuch was it afterwards : to order him to 
be ty'd when he was ſentenc'd, was an Indignity not 
uſed to Perſons of his Quality; a thing indeed pers 
mitted, not commanded to be uſed, on boiſterous 


Criminals, who may be ſuſpected to do a ſudden 


Miſchief, if their Arms were at liberty. 

Of like kind was the Reproaching him with the 
Chearfulneſs of his Countenance at his Condemna- 
tion, and that it might be all of a ſtrain, his Quar- 
ters were expoſed, a Severity us'd to none above- 
mentioned, but Sir Thomas Armſtrong ; and in all 
theſe Trials, Colledge made the beſt Defence, and 
perhaps, Circumſtances conſidered, the beſt Defence 
ever made upon an Indictment of a Capital Matter, 
and Mr, Corniſb's was the weakeſt, though it ſigni- 
fied nothing : for I believe that none who reads his 
Trial, but will plainly ſee he was ſo beſet, that the 
Defence he, or any for him could make, would 
have availed him nothing, and no account can be 


given for the Proceedings againſt Mr. Cor niſb, in 


the above manner, but that ſome of the Judges, 
whereof three of them on the Bench, had newly 
come out of the Veſt, where they had been ſo fluſh'd 
and hardned, that nothing ſeem'd to them rigorous 
or cruel, and the reſt ſeemed to vie with them in 


the Practice. 


Remarks on the Trial of Charles Bateman. 


TY HE laſt Perſon which concluded the Tra- 
gedy, was one Charles Bateman, a Chirur- 
geon; his Demerits were, that he had been, 

or at leaſt was reputed to have been, Chirurgeon 
to the Earl of Shaftesbury, and one whom his Lord- 


ſhip had a Kindnefs for, and therefore according to 


the Cant of the Time, he was called a factious Fel- 
low; and he had reviv'd the Memory of his Deme- 
rits, by attending when Oates came fom his Whip- 
ping, and letting him Blood. Whether either of thoſe 


Circumſtances were true or not, I know not, but 


they were believed: And therefore the 9th of De- 
cember 1685, he was indicted and try'd for High- 
Treaſon. On his Trial he ſeemed to be diſtracted, 
and therefore out of abundance of Charity, the 
_ appointed his Son to make his Defence for 


The Witneſſes againſt him were Keeling, who only 
ſpoke of a Deſign in general, without mentioning 
Bateman to be concern'd in it. Thomas Lee and 


| Richard Goodenough ſwore, at ſeveral times and pla- 


ces, his Diſcourſe to them ſeverally, of ſeizing the 
Tower, City and Savoy. Baker for the Priſoner ſaid, 
Lee in the Year 1683, would have had him inſinu- 
ated himſelf into the Priſoner's Company, and diſ- 
courſe about State-Affairs, and by that he would 
find a way to make Baker a great Man: upon the 
Evidence the Priſoner was found guilty. Againſt 
Goodenough*s Evidence, there is only this to be ſaid, 
that he was pardon'd, but ſo far only, as to quality 
him to be a Witneſs, though not a very credible 
one, not only the Guilt ſticking to him, but even 
the Puniſhment of what he had then lately done, 
hanging over his Head; and what was ſaid for ſome 
time, of all the Witneſſes for the King, at that time; 
and for ſome time before, was true, they hunted 
like Cormorants, with Halters about their Necks, 
though even that matter by one of the King's Coun- 
ſel was boaſted to the Jury, as a Circumſtance of 
more Credibility ; for he aſſured them there was not 
a Witneſs which he produced had a Pardon, as the 
Witneſſes in the Popiſh Plot had, *Tis true, 2 


3 & 
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upon very good reaſon, the Wit- 


he Popiſh Plot, 
neſſes . confeſſed what they pretended to know, 


of matters in which they had an hand, it was not 
thought proper to uſe them as Witneſſes, though 


they had uſed them as Informers, till they were 
pardon'd, leſt it might happen to be, or at leaſt 
it would have been ſuſpected, that the terror of 
the Puniſhment of the Crimes confeſs'd might in- 
fluence them to ſwear falſly, to the jeopardy of 
other Men's Lives, to fave their ow n; which, as 
the Lord Howard truly faid, was the drudgery of 
ſwearing. But to Lee's Evidence, beſides the Evi- 
dence of Baker againſt him, that he would have 
procured Baker to have been a Witneſs againſt the 
Priſoner, and enticed him with the promiſe of ma- 
king him a great Man; and beſides that, it ap- 
pears in Rovſ?'s Trial, that Rov/e and he were up- 
on the Trepan with each other, to bring each o- 
ther into the pretence of a Plot, in order to make 
ſome advantageous diſcovery of it, of which Lee 
got the ſtart of Rouſe; the Objection which was 
made to his Evidence, why Lee had not accuſed the 
Priſoner ſooner, there being near three Years be- 
tween the pretended Deſign, and the — of 
it, was never ſatisfactorily anſwered. It was a fool- 
iſh Story, to ſay Goodenougb could not be had be- 
fore, and a ſingle Teſtimony in High-Treaſon was 
not ſufficient; every one knows, that though a ſin- 
gle Witneſs is not enough to convict a Man of 
High- Treaſon, yet a ſingle Perſon's Teſtimony is 
enough to commit a Perſon accuſed, and upon Con- 
viction, on the Teſtimony of a ſingle Witneſs, to 
make him a Priſoner for his life, witneſs Mr. Hamp- 
den, and others; beſides the ſubjecting him to o- 
other corporal Puniſhments, inflicted at diſcretion, 
witneſs Mr. Johnſon and Oates. And in 1683, when 
the Words were pretended to be ſpoken, Batman 
had not been ſpared, if accuſed ; and though it be 
a good reaſon for the Court to have given, why 
they did not proceed againſt the Priſoner till that 
time, becauſe there were not two Witneſſes againſt 
him; yet it was no reaſon for Lee, why he did 
not accuſe the Priſoner before that time, eſpeci- 
ally he having been ſeveral times before that time 
examined, not only of what ke knew, but of what 
Perſons he knew concerned: but to ſay truth, Lee, 
in the Trial, did not pretend to anſwer the Objec- 
tion, but the Court, in the manner before, endea- 
voured to anſwer it for him. 

The laſt Matter obſervable in this Trial, was the 
permitting Batemans Son to make his Father's De- 
tence, which was an extraordinary unparallePd Fa- 
vour ; it was the firſt and laſt time that, or any 
thing like it, had been done: The Lord Rufſel's 
Lady indeed was permitted to take Notes at the 
Trial for her Lord, but he only was permitted to 
make uſe of them. Fitzbarri's Wife when ſhe 
but whiſper'd her Husband, or but told him what 
Jurors he ſhould challenge, and what not, was 
leverely corrected, and threatned to be thruſt out 
of Court, for doing it in prejudice of the King, In 
Colledge's Trial, he was told, that Perſons that ad- 
vis'd a Priſoner in Treaſon, even before a Trial, 
were guilty of a high Miſdemeanour; nay, a Sol- 
licitor had been indicted of High-Treaſon for it: 
and therefore nothing can excuſe the allowing the 
Priſoner Counſel in matter of Fact, as was done 
in this Caſe, (it is not material, whether the Son 
was a Barriſter at Law or not) but the Weakneſs 


of * Priſoner, who to all appearance was moped 
mad. 
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But the Court by excuſing their Favour upon 
that account, incurred a worſe Cenſure; for nothing 
is more certain in Law, than that a Per- ! 
ſon who falls mad after a Crime ſup- 3Cok-ftit- 
pos'd to be committed, ſhall not be 
try'd for it; and if he fall mad after Judgment, 
he ſhall not be executed : though I do not think 
the reaſon given for the Law in that Point will 
maintain it, which is, that the End of Puniſhment 
is the ſtriking a Terror into others, but the exe- 
cution of a Madman hath not that effect; which 
is not true, for the Terror to the Living is equal, 
whether the Perſon be mad or in his Senſes : and 
that is the reaſon of breaking the Perſon executed 
for Treaſon, and expoſing his Quarters, which 
is done rather to deter the Living, than for pu- 
niſhing the Dead. But the true reaſon of the Law 
I think to be this, a Perſon of n ſana Memoria, 
and a Lunatick during his Lunacy, is by an Act 
of God (for ſo it is call'd, though the means may 
be human, be it violent, as hard Impriſonment, 
terror of Death, or natural, as Sickneſs) diſabled 
to make his juſt Defence. There may be Circum- 
ſtances lying in his private Knowledge, which 
would prove his Innocency, of which he can have 
no advantage, becauſe not known to the Perſons 
who ſhall take upon them his Defence; and that 
is the reaſon many civil Actions die with the Per- 
ſons againſt whom they lay in their Life-times 3 
and that is the reaſon why in criminal Matters, 
Perſons by ordinary courſe of Law cannot be con- 
victed after their deaths, 

For in all civil Actions there is as much reaſon 
for the Perſon injured, to have ſatisfaction out of 
the Eſtate of the Perſon who injur*d him, in the 
hands of his Heir or Executor after his death, as 
there was to have it out of the Eſtate of the In- 
Jurer, in his own hands in his Life-time : and there 
is as much reaſon that the Heir or Executor of a 
Perſon who hath committed a Crime, which 
Law would have forfeited his Eſtate, if in his Life- 
time he had been attainted of the fame, ſhould for- 
feit the Eſtates they claim from him, as if he had 
been attainted in his Life-time, which had pre- 
vented the ſaid Eſtates veſting in them. And it 
hath been ſometimes practis'd, where the Crimes 
of the Perſons deceas'd have been notorious, and 
without any doubt; as was the Caſe of ſeveral Per- 
ſons mention'd in the Act of Pains and Penalties: 
which Act had example from many other Acts of 
Parliament in other Reigns, where the Perſons were 
dead before Puniſhment overtook them. 

And though of late Years it hath been pretend- 
ed, that the King's Satety depends upon the ſpeedy 
Trial and Execution of a Perſon guilty of High- 
Treaſon; yet this was never thought ſo hereto- 
fore, nor in truth in itſelf is ſo: for it is plain, in 
Reaſon as well as Experience, that what is faid 
of Witches, is true of all Malefactors when once 
they are in Cuſtody, their power of doing miſchief 
ceaſes. 

The King is therefore no otherwiſe benefited 
by the Deſtruction of his Subjects, than that the 
Example deters others from committing the like 
Crimes; and there being ſo many to be made ex- 
amples of, beſides thoſe on whom the Misfortunes 
of Madneſs fall, it is inconſiſtent with Humanity 
to make examples of them; it is inconſiſtent with 
Religion, as being againſt Chriſtian Charity to ſend 
a great Offender quick, as it is ſtil'd, into another 
World, when he is not of a Capacity to fit him- 


ſelf 
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ſelf for it. But whatever the Reaſon of the Law 
is, it is plain the Law is fo; and for remedying it 
in High-T reaſon, was the 33d of Henry the Eighth 
made; whereby it is enacted, That if a Man fall 
mad after he hath committed Hign-Treaſon, he 
ſhall notwithſtanding be try'd in his abſence ; and 
if a Man fall mad after he is attainted of High- 
Treaſon, he ſhall notwithſtanding be executed. 
Which Statute extending only to High-T reaſon, 
the Law continu'd, and yet is as it was at common 
Law in all other capital Matters; and 


3 even that * Statute was call'd a cruel 


. 8 4 
F and inhumane Law, and therefore liv'd 


not long, for it was afterwards repeal'd: ſo that 
the Law, as to this matter, when this Man was tried 
and executed, was as it was at common Law ; and 
thercfore if he was of non ſane Memoriæ, he ought 
not to have been try'd, much leſs executed. 

I know it will be objected, that if this Matter 
of non ſana Memoria ſhould be permitted to put 
off a Trial or ſtay Execution, all Malefactors will 
pretend to be fo : But I ſay there is a great diffe- 
rence between Pretences and Realities, and /ana and 
non ſana Memoria hath been often try'd in capital 
Matters, and the Priſoners have reap'd ſo little be- 
nefit by their Pretences, it being always diſcover'd, 
that we rarely hear of it. In this Caſe the Priſoner 
might have been try'd as well abſent as preſent, ac- 
cording to that repeal'd Statute, for any advantage 
he did or could reap by being preſent: and it ſeems 
very probable the Court thought him diſtemper'd 
for if he was of ſane memory, his Son ought not 
to have been permitted to make his Father's De- 
fence ; if he was diſtemper'd, he ought not to 
have been try*'d, much leſs executed. And this Per- 
ſon being the laſt Man, as far as I can remember, 
or can find by the printed Trials, who ſuffer'd for 
the Plot of High-Treaſon firſt ſet on foot by Fitz- 
harris, and carry*d on againſt Colledge, and the o- 
ther Perſons herein mention'd ; and the Deſign 
ſtopping here, I think fit to end my Remarks on 
the Proceedings of all Capital Matters with him. 
Bur I think it is fit for me to make ſome Apology 
for the thing, and for myſelf, for taking on me 
to cenſure the Opinions and Actions of Perſons 
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whoſe Characters carry*d Authority with them, 1 
confeſs I never thought that either the Great Sea] 
or a Garment added to a Man's Senſe, Learning, 
or Honeſty ; but he remain'd juſt ſuch, as to thoſe 
qualities, after his preferment, as he was before: 
and as to many of the Perſons reflected on in theſe 
Remarks, the Cenſure of Colonel Sidney was true; 
and for the beſt of them, it is plain they not on- 
ly vary'd from one another in their Opinions, but 
even from themſelves in the Judgment of the ſame 
Caſe, but always tending to the deſtruction of the 
Perſon try*d for his Lite ; witneſs the Opinion of 
the Court in the Challenge of Jurors not having 
a Freehold, and the deſigning to levy War, not 
Treaſon within the Statute of Edw. III. and forty 
other matters. And that not only gives a liberty 


to enquire, but naturally puts one upon the En- 


quiry which of the two Opinions is right; tho? it 
is impoſſible for one not to think meanly of the 
Perſon, who in ſo great a Concern as a Man's Life, 
ſhould be fo raſh as to give his Opinion without 
Conſideration, or ſo unſteady as to give different 
Opinions in the ſame Caſe : for if the Truth of a 
Man who tells Hiſtory backward and forward, is 
juſtly ſuſpected in point of Truth, the knowledge 
and fincerity of a Man, who gives different Opi- 
nions in the ſame Caſe, is juſtly ſuſpected in point 
of Law; which, together with the fulſome, but in- 
jurious Stuff vented for Crown-Law, was the firſt 
Matter which put me on conſidering and writing 
what I have done, | 

And for my ſelf, if Tally thought it a Reproac 
to his Son if he did not abound with Philoſophy, 
having heard Cratippus for the ſpace of a whole 
Year, and that at Athens ; ſurely one who hath had 
his Education at one of the three great Schools for 
ſome years, and afterwards at the Univerſity, and 
laſtly twenty-five years conſtant reſidence in an Inn 
cf Court, and "_ years attendance at Weſt min- 
/ter-Hail, and not diverted by the uſual Employs 
of a S. llicitam or Attorney, may be allow'd without 
the imputation of Confidence to give his Cenſure, 
upon conſideration, on the extempore Judgments or 
Opinions of Perſons, tho? of greater Standing and 
Character than himſclf. 
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(CXXXVI. The Trial of John Hampden * Eſq; at the Old- 


Bailey, for High-Treaſon, Decemb. 30, 1685. I Jac. II. 


H Is Day being appointed for the 
BY Trial of Mr. Hampden, after the 
A Judges came to the Court, and the 
Court was called, the Officer was com- 
Ss manded to proceed to call over the 
whilſt Mr. Hampden was bringing down. 
Cryer. O-Yes, you good Men of the County of 
Midileſex, ſummon'd to appear here this Day, to 
try the Iſſue which ſhall be between our Sovereign 
Lord the King, and the Priſoner that ſhall be call'd 
to the Bar, anſwer to your Names as they ſhall be 
call'd, every one at the firſt Call, upon pain and 
peril that ſhall tall thereon, 


Clerk. Sir Hugh Middleton of Twittenham, Bart. 
Sir Kichard Dunton of Thi/tleworth, Knt. 
Sir John Berry of Stepney, Knt. 
Sir Robert Clark of Holborn, Kt. 
Sir Thomas Roe of the Strand, Knt. 
Sir John Friend of Hackney, Kant. 
Sir Henry Jobnſon of Blackwa!l, Kant, 
Richard Morley of Chelſea, Eſq; 


John Shales of the Pariſh of St. Martin's in the 


Fields, Eſq; 

Robert Fofſet of Marybone, Eſq; 

Joſias Clark of Chiſwick, Eſq; 

John Foſter of Kenſington, Eq; 

Jeffery Nightingale of Cripplegate, Eſq; 

William Cleave of the ſame, Eſq; 

Charles Hinton of Cyvent-Garden, Eſq; 

Jobn S!okes of Hatton-Garden, Eſq; 

Henry Hawly of Brentford, Eſq; 

Thomas Caſb of Bow, Eſq; 

Andr:w Lawrence of the Pariſh of St. Martin's in 
the Fields, Eſq; 

Nebemiah Arnold of W:ſtminſter, Eſq, 

Simon Smith of the fame, Eſq; 

William Preſſgrave of the ſame, Eſq; 

Nicholas Barter of the Pariſh of St. Martin's in the 
Fields, Eſq; 

Himphry Bradſhaw of the Savoy, Eſq; 

Gilb-rt Herring of the Pariſh of St. Martin's in the 
Fi:l''s, Eſq; 

Wialier Bridal of the ſame, Eſq; 

Thomas Elton of Stepney, Eig 

Matthew Bateman of JWVhite-Chappel, Fa; 

Thom Curtis of the Pariſh of St. Clement Denes,Eſqz 

Peter Ligg of the Pariſh of St. Giles in the Fields, Eſq; 

John Meridale of St. Giles in the Fields, Gent. 

James Supple of the Pariſh of St. Martin's in the 
F'el7;, Gent. 

Thomas I/h:tfeld of the ſame, Gent. 

Richard Cook of the fame, Gent. 

George Clizhy of the ſame, Gent. 

John Tains of the ſame. 


John Leeſon of the ſame, 


Richard Bromfield of Holborn, Gent, 
Michael Dod of Clerkenwel, Gent, 


* Burn, Hift. own Times, Vol. I. p. 646. 


James Fern of the Pariſh of St. Martin's in the 
Fields, Gent. 

Robert Brook of the ſame, Gent. 

John Vigures of Weſtminſter, Gent. 

Edmund Aubrey of the Pariſh of St. Martiz”s in the 
Fields, Gent. 

Jobn Cannon of the Pariſh of St. Gil-s in the Fields, 
Gent. . 

John Baily of the ſame. 

Thomas Barnes of the fame. 

Francis Edmunds of the fame. 

Robert Longland of the fame. 

Edward Hamſtead of the fame. 

Thomas Hinton of the ſame, Gent. 

Foſeph Bliſſat of White-Chappel, Gent. 

Zechariah Grant of the ſame. 

Richard Fitzgerald of the Pariſh of St. Marlin's in 
the Fields. 

Benjamin Boltby of St. Giles in the Fields. 

Richard Dorrel of the Savoy, Gent. 

Anthony Hall of the fame. 

Stephen Phillips of the Pariſh of St. Martin in the 
Fields. | 

Willam Stephens of the ſame. 

John Davis of the ſame. 

Richard Hutchinſon of the ſame. 

Anthony Nurſe of Fulham, Gent. 

K * Moon of the Pariſn of St. Clement Danes, 

ent. | 

Samuel Peacock of Miſt minſter, Gent. 

Richard Boiſe of the fame. 

Samuel Birch of the ſame. 

Peter Reeve of the ſame. 

Thomas Hutchins of the ſame, Gent, 

John Hewlet of Weſtmin/ter, Gent. 

John Towers of Covent-Garden, Gent. 

Richard Aubrey of I hite-Chappel, Gent. 

John Wells of Marybone, Gent. 

William German of St. Clement Danes, Gent. 

Thomas Harris of Holborn, Gent. 

Bar. Parr of Eaſt-Smithfield, Gent. 

John Caſſels of the Pariſh of St. Martin in the 
Fields, Gent. 

Samuel Biſhop of St. Clement Danes, Gent. 

William Wheatly of the Pariſh of St. Giles in the 
Helds, Gent. 

Chriſtopher Chambers of the ſame. 

Samuel Brown of the ſame. 

Benjamin Dun of the Savoy, 

Samuel Jewel of the ſame. 

Hugh Hammer fhey of the ſame. 

Abraham Harriſon of the Strand, Gent. 

Thomas Nichols of Pancras, Gent. h 

William Dean of the Pariſh of St. Martin in the 
Fields, Gent. 

Thomas Parnel of the ſame. 

Matthias Cooper of the fame, Gent. 

William Merchant of the ſame, Gent. 


: Richard 
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Richard Campion of the ſame, Gent. | 
Simon Smith of Woodſtreet, Weſtminjter, Gent. 
Thomas Green of Weſtminſter, Gent. 


Clerk. Set Jobn Hampden to the Bar. 
[I/Vhich was done. 


ohn Hampden hold up thy Hand. : 
l T [PF hich he did. 


Middleſex. HE Furors for our Sovereign 

Lord the King, upon their Oaths 
preſent, that John Hampden, late of the Pariſh of 
St. Giles in the Hields, in the County of Middleſex, 
Gent. as a falſe Traitor againſt the moſt illuſtrious 
and excellent Prince, our Lord Charles the Second, 
late King of England, Scotland, France, and Ire- 
land, Defender of the Faith, thy natural Lord, 
the Fear of God in thy Heart not having, nor the 
Duty of thy Allegiance any ways weighing ; but 
being moved and ſeduced by the Inſtigation of the 
Devil, the cordial Love, and true, due, and na- 
tural Obedience, which a true and faithful Subject 
of our ſaid late Lord the King, towards him our 
ſaid late Lord the King, of right ought to bear, 
wholly withdrawing ; and imagining, practiſing, 
and with thy whole ſtrength intending the Peace 
and common Tranquillity of this Kingdom of Eng- 
land to diſquiet, moleſt, and diſturb, and War and 
Rebellion againſt our ſaid late Lord the King, 
within this his Kingdom of England, to ſtir up, 
move, and procure z and the Government of our 
faid late Lord the King, of this his Kingdom of 
England to ſubvert, change, and alter ; and our 
ſaid late Lord the King, of the Title, Honour, 
and Royal Name, of the Imperial Crown of this 
his Kingdom of England to depoſe and deprive: 
And him our faid late Lord the King, to death, 
and final deſtruction to bring and put ; the 2oth 
day of July, in the Year of the Reign of our ſaid 
late Lord the King, Charles the Second, of Erg- 
land, Sc. the 35th, and divers other days and 
times, as well before as after, at the Pariſh of St. 
Giles in the Fields, in the County of Middleſex, falſely, 
maliciouſly, deviliſhly, and traitorouſly, with divers 
other falſe Rebels and Traitors unknown, didſt con- 
ſpire, compaſs, imagine, and intend our ſaid late Lord 


the King, then thy ſupreme and natural Lord, not 


only of his Royal State, Title, Power, and Govern- 
ment of this his Kingdom of England, to deprive 
and caſt down, but alſo our ſaid late Lord the 
King to kill, and to death to bring and put, and 
the antient Government of this Kingdom of Eng- 
land to change, alter, and wholly to ſubvert ; and 
a miſerable ſlaughter amongſt the Subjects of our 
faid late Lord the King, through his whole King- 
dom of England, to cauſe and procure, and Inſur- 
rection and Rebellion againſt our ſaid late Lord the 
King, within his Kingdom of Ergland to procure : 
And theſe thy wicked, abominable, and deviliſh 
Treaſons and traitorous Conſpiracies, Compaſſings, 
Imaginations, and Purpoſes aforeſaid, to fulfil, per- 
tect, and bring to paſs, thou the ſaid John Hamp- 
den, as a falſe Traitor, then and there, (to wit) 
the ſaid 20th day of July, in the year of the Reign 
of our ſaid late Lord the King, 35th aforeſaid, 
and divers other days and times, as well hefore as 
after, at the Pariſh of St. Giles in the Fields, afore- 
faid, in the ſaid County of Middle/ex, falſely, un- 
lawfully, wickedly, deviliſhly, and traitorouſly, 
with James late Duke of Mozmouth, and divers o- 
ther falſe Traitors unknown, did aſſemble your 
ſelf, meet together, and conſult, and conſent to 


move and procure divers great Sums of Money, 
and a great number of Men armed, and War and 
Rebellion againſt our ſaid late Lord the King, 
within this Kingdom of England, traitorouſſy to 
levy and make, againſt the Duty of thy Allegiance, 
_l againſt the Peace of our ſaid late Lord the 
King, and againſt our Lord the King that now is, 
their Crown and Dignity; and againſt the Form of 
the Statutes in that caſe made and provided, c. 


Mr. Hampden. My Lord, I perceive that IJ am 
here indicted for a Fact, for which I was indicted 
above two Years ago, and I was convicted of it, 
and did ſuffer Impriſonment, in Execution, upon 
the Judgment that was given againſt me, and am 
ſtill under Execution for the Fine that was ſet up- 
on me by way of Puniſhment for that Fact. 1 
think, my Lord, I have as much to ſay in point 
of Law for my ſelf, as any Priſoner that ever came 
before your Lordſhip upon ſuch an account, twice 
tried, twice convicted, and twice puniſhed for the 
ſame Fact, muſt be very extraordinary; but, my 
Lord, I do paſs by all Pleas whatſoever, and caſt 
my ſelf wholly upon the King's Mercy; that is my 
Reſqlution, my Lord. | 

I. C. J. Then you muſt plead , 8 
Guilty or not Guilty. But you ſay 1... © 
you have been tried twice for the fame ; 
Fact; Were you ever tried for High-Treaſon be- 
fore? The very Puniſhment that you alledge to 
be inflicted upon you for it, is a plain Proof that 
you were not tried for High-Treaſon, for that is 
not uſually puniſhed by Fine and Impriſonment. 

Mr. Hampden. My Lord, I only inſinuate that 
the Fact 1s the ſame. | 

L. C. J. You muſt plead Guilty or not Guilty. 

Clerk; Are you Guilty or not Guilty of the 
High-Treaſon, whereof you ſtand indicted, Joh 
Hampden ? 

113 "F; You muſt plead directly 3 ſay you are 
Guilty, or you are not Guilty. | 

Mr. Hampden. My Lord, I do plead Guilty to 
the Indictment. 

Will your Lordſhip be pleaſed to hear me: My 
Lord, I do confeſs my Offence againſt the King is 
very great, I am very ſorrowful for it. My Lord, 
I know the King is the Fountain of Mercy as well 
as Juſtice, an inexhauſtible Fountain of Mercy; 
and if I may be ſo happy to obtain your Lord- 
ſhip's interceſſion to his Majeſty on my behalf, I 
doubt not but that Grace and Goodneſs which hath 
been extended to others, may be beſtowed up- 
on me. 

L. C. J. Mr. Hampden, as the King is the Foun- 
tain of Mercy, fo it comes freely from him. I con- 
feſs, as the Circumſtances of your Caſe are, you 
have pleaded the beſt Plea to find Mercy ; but 
how far the pleading guilty, when there is full E- 
vidence to prove you ſo, may move the King to 
have mercy upon you, I don't know; you muſt 
apply your ſelf to the King. | 

Mr. Hampden. I humbly beg your Lordſhip's 
Interceſſion, I know none can do it better than your 
Lordſhip. | 

L. C. J. You muſt record the Plea, 

Mr. Hampden. My Lord, I humbly beg your 
Lordſhip that you would be pleaſed to repreſent 
to his Majeſty what my paſt Sufferings have been, 
and how ſorrowful I am for having offended his Ma- 
jeſty, and that your Lordſhip would be pleaſed to 
beg his Majeſty's gracious pardon in my behalf; 
I humbly beſecch your Lordſhip to do it, = 1 

I all .. 
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Il be the endeavour of all my Life to behave 
gs ſelf as dutiful and loyal a Subject as any the 


King hath. 
—_ 4 J. The King ſhall have an account of 


ou ſay. 
* 8 My Lord, there is one thing I 
would humbly beg the Liberty for; there are 
Words in the Indictment concerning the Death of 
the King : my Lord, what conſtruction the Law 
may put upon ſuch an Action, I am 1gnorant of; 
but for any direct Intention of taking away the 
Life of the King, no Man does abominate and ab- 
hor more than J have done. 

L. C J. Mr. Hampden, it is but a neceſſary con- 
ſtruction that the Law puts upon it, it is a con- 
ſtruction confirmed by woful Experience. We ſee 
that Rebellion, let the beginning be what it will, 
never ſtops, unleſs by God's great * and the 
Juſtice of the King's Cauſe, but it will end in 
the Death of the King, it hath a natural Tenden- 
cy that way: but however, you are underſtood 
that you had not any thoughts of killing the King, 
but only to raiſe Rebellion within the Kingdom, 

which muſt neceſſarily end in the Death of the King. 
Mr. Hampden. My Lord, no Man doth abhor 
that more than I do. 

L. C. J. You may aſk Mr. Hampden if he hath 
any thing to ſay why Sentence of Death ſhould 
not paſs upon him, | 

Clerk. John Hampden, hold up thy Hand. Thou 
ſtandeſt convicted of High-Treaſon by your own 
Confeſſion, what can you ſay for your 11 why Sen- 
tence ſhould not paſs upon you? 

Mr. Hampden. My Lord, I humbly caſt my 
| ſelf upon the King's Mercy. My Lord, I would 
humbly move your —_— in one thing, that 
I may have the Liberty of my Friends and Re- 
lations to come to me in Priſon as they did before. 
L. C. J. You muſt apply your ſelf to the King. 
Mr. Hampden. Will your Lordſhip be pleaſed 
to order it, my Lord? I had two or three of my 
own Relations the King was pleaſed to grant to 

come to me. | 

L. C. J. It is eaſy for you, Mr. Hampden, to 
make your Application to the King, it will be 
better for you: I direct it as the better way to 
apply your ſelf to the King. 

Mr. Hampden. I only beg it, my Lord. 

J. C. J. In the preſence of a Keeper I don't 
know why his Relations ſhould not come to him ; 
but I think it had been better to apply your ſelf 
to the King. 

Mr. Hampden. My Lord, I have two or three 
near Relations allowed to be without the Pre- 
ſence of a Keeper. 

L. C. J. Mr. Hampden, that we cannot do, that 
was an extraordinary Favour, and as that came 
from the King, ſo you muſt apply your ſelf to 
the King again; but in the Preſence of a Keeper, 
we grant it; we cannot grant it without a Keep- 
er, if you will apply your ſelf to the King for 
that, you may. | 

Cryer, Gentlemen of Middleſex, that have been 
ſummon'd upon the King's Service this Day, the 
Court diſcharges you. 

Then after the Judges did withdraw, the Clerk 
was commanded to proceed. 


Vol. IV. 


for High- Treaſon. 
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C!. Fobn Hampden, hold up thy Hand. You 
ſtand convicted of High Treaſon by your own 
Confeſſion, what can you fay for your ſelf, why 
the Court ſhould not pronounce 9 — upon 
ou? 
: Mr. Hampden. J only plead the King's Mercy. 
I rely upon no other thing. 

Os O-Yes, all manner of Perſons are com- 
manded to keep ſilence whilft Judgment is giving 
upon pain of Impriſonment. 

Mr. Recorder *, Mr. Hampden, you 
have been indicted for High- Treaſon, 
and the Indictment hath been, read to | 
you, and whereupon, according as the Law doth 
require, it hath been demanded of you, that you 
ſhould plead to it, and thereupon you have plead- 
ed Guilty to this Indictment, which is recorded ac- 
cordingly; and therefore I need not ſay any thing 
for to let you know the heinouſneſs of this Crime, 


„Sir Thomas 
Jenner. 


for 1 perceive you are ſenſible enough of it your 


ſelf, and I do verily believe you have taken a very 
wiſe and diſcreet Courſe to confeſs the Truth, 
for you were brought hither to be tried for this 
Crime in caſe you had pleaded not Guilty to this 
Indictment, which now you have prevented by 
this your candid Confeſſion. However, it is the 
Duty of my place to pronounce the Judgment that 
the Law hath provided for ſuch Crimes as theſe 
are, and that is this; | | 


You muſt be had to the place from whence yoie 
came, and from thence you muſt be "drawn to the 
Place of Execution, and there you are to be hang'd 
by the Neck, and whilſt you are alive you muſt be 
cur down, and your Entrails be taken out, and burnt 
before you , and your Head muſt be cut off, and your 
Body quartered, and your Head and your Quarters to 
be diſpoſed of at the King's pleaſure, and the Lord 


have mercy upon your Soul. 


Mr. Hampden. My Lord, I hope I ſhall have 
your Lordſhip's Interceſſion with his Majeſty. 

Mr. Recorder. I don't doubt, Mr. Hampden, 
but you have us'd the beſt means to obtain ſo 
great a Favour; and as it is the Duty of my place 
to give an account of this to his Majeſty, fo I 
ſhall cruly and faithfully repreſent it with the 
r your Demeanour this day hath de- 

erv'd. 

Mr. Hampden. My Lord, I humbly beg the Fa- 
vour that my Wife may come to me without the 
preſence of a Keeper. 

Mr. Recorder. Mr. Hampden, tis too late for us to 
give any directions in this Matter, becauſe you aſk'd 
this while the Judges were here; but I don't doubt 
upon your Application to his Majeſty, but you 
will have all things that you can reaſonably de- 
fire, if you pleaſe to apply your ſelf to him for 
this and what elſe you ſhall be adviſed may be fit- 
ting and convenient for you to beg. : 


His abje& Submiſſion did indeed procure-him a 
Pardon; but the Shame of ſuch a mean. Behavi- 
our ſo ſunk and diſordered his Spirits, that he was 
never quite right after it, for about. ten Years 
after he cut his own Throat. 
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ſilence, and to give ear to the King's Majeſty's 
Commiſſion to his Grace my Lord High Steward 


of England, upon pain of Impriſonment. 


Then the Commiſſion was read, his Grace, and 
all the Peers ſtanding up bare-headed. 

Then the Staff being carried between Garter King 
at Arms, and the Gentleman Uſher of the Black 
Rod, was with three Reverences deliver'd upon the 
knee to his Grace, and by him redelivered to the 


Gentleman Uſher of the Black Rod, 20 bald during 


the Service. 
C. of Cr. Serjeant at Arms, make Proclamation, 
Serj. at Arms. O-Yes! His Grace my Lord High- 
Steward of England doth ftraitly charge and 
command all manner of perſons here preſent ex- 
cept Peers, Privy Counſeliors, and the reverend 
Judges now aſſiitant, to be uncovered. 


C. of Cr. Make Proclamation. 


Serj. at Arms, O-Yes! My Lord High Stew- 
ard of England his Grace ſtraichy chargeth and 
commandeth all Juſtices, Commiſſioners, and all 
and every other perſon and perſons to whom any 
Writ or Precept has been directed for the cer- 
tifying of any Indictment or Record before his Grace 
my Lord High Steward of England, that they 
do certify and bring in the ſame forthwith, ac- 


cording to the Tenor of the ſame Writ and 


Precept, to them or any of them directed, upon 
Pain and Peril ſhall fall thereon. 
Then Sir Edward Lutwyche, one of bis Majeſty's 
Serjeants at Law, and Chief Fuftice of Cheſter, 
delivered in his Writ and Return at the Clerks 
Table. 

The Writ of Certiorari and the Return there- 
of were read in hæc verba. 
4 L. H. Steward. Call the E 
Lord jefierie of the Tower to return his Prec 
ä and bring his Priſoner to the Bar. 

Cl. of Cr. Make Proclamation. 
Serj. al Arms. Lieutenant of the Tower of Lon- 


don, return thy Writ and Precept to thee directed, 


together with the Body of Henry Baron of Dela- 
mere, thy Priſoner, forthwith, upon Pain and Peril 


ſhall fall thereon. 


The Priſoner was brought to the Bar by the 


Lieutenant of the Tower : the Writ and Re- 
turn thereof, together with his Grace's Pre- 
cept,- and the Return thereof were read 1 


hæc verba. 
Cl. of Cr. Make Proclamation. 


Serj. at Arms, Sir Roger Harſnet Knight, Serjeant 


at Arms to our Sovereign Lord the King, return 
the Precept to thee directed, together with the 
Names of all the Lords and Noblemen of this 


* Burnet's Hiſt, Own Times, Vol, I. p. 668. 


Realm of England, Peers of Henry Baron of Delameye, 
by thee ſummoned, forthwith, upon Pain and Peril 
ſhall fall thereon. 

The Serjeant at Arms delivered in bis Precept 
and Return at the Clerks Table. 

IL. H. Steward, Read the Precept and the Re. 
turn, 
They were read in hæc verba. 

Cl. of Cr. Make an O-Yes. 

Serj. at Arms. O-Yes! All Dukes, Earls, Viſ- 
counts, and Barons of this Realm of England, Peers 
of Henry Baron of Delamere, who, by Command- 
ment of my Lord High Steward of England his 
Grace, were ſummoned to appear here this Day, 
and are now preſent in Court, anſwer to your names, 
upon Pain and Peril will fall thereon. 

The Peers ſummoned were called over, and thoſe 
that appeared, ſtanding up uncovered, an- 
ſevered to their Names, each making a Reve- 
rence to the Lord High-Steward. | 

Cl. of Cr. Laurence Earl of Rocheſter, T ord High 
Treaſurer of England. 


I. H. Treaſ. Here. 
C. of Cr. Robert Earl of Sunderland, Lord Preſident 


of his Majeſty's Privy Council. 


Lord Preſid. Here. 

Cl. of Cr. Henry Duke of Norfolk, Earl Marſhal 
of England. | 

D. of Norf. Here. 

C. _ James Duke of Ormond, Lord Steward 
of his Majeſty's Houſhold. 

He did not appear. 

Cl. of Cr. Charles Duke of Somerſet, 

D. of Som. Here. | 

Cl. of Cr. Chriſtopher Duke of Albemarle. 


He did not appear. 
Cl. of Cr. Henry Duke of Grafton. 


D. of Graft, Here. 

Cl. of Cr. Henry Duke of Beaufort, Lord Pre- 
ſident of Wales. 

D. of Beauf. Here. | | 

Cl. of Cr. Jobn Earl of Mulgrave, Lord Cham- 
berlain of his Majeſty's Houſhold. 

. Mulg. Here. : 

Cl. o Aubery Earl of Oxford. 

E. of Oxf. 

C. of Cr. Charles 

E. of Shrewſ. Here. 

Cl, of Cr. Theophilus Earl 

E. of Hunt. Here. 

Cl. of Cr. Thomas Earl of Pembro 

E. of Pemb. Here. 

Cl. of Cr. Fohn Earl of Bridgwater. 
E. of Bridg, Here. 

C. of Cr. Henry Earl of Peterborow. 

E. of Peterb. Here. 

Cl. of Cr. Robert Earl of Scarſdale, 

E. of Scarſd. Here. 

Cl. of Cr. William Earl of Craven, 


E. of Craven, Here, 


r] of Shrewsbury, 


* 
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Cl. of Cr. Richard Earl of Burlington, 
He did not appear. 

Cl. of Cr. Louis Earl of Feverſham, 

E. of Feverſh. Here. 

Cl. of Cr. George Earl of Berkeley. 

E. of Berk. Here. 

C.. of Cr. Daniel Earl of Nottingham. 

E. of Notting. Here. 

Cl. of Cr. Thomas Earl of Plymouth, 

E. of Plim. Here. 

Cl. of Cr. Thomas Viſcount: Falconberg. 

L. Falconberg. Here. 

Cl. of Cr. Francis Viſcount Newport, Treaſurer of 
his Majeſty's Houſhold. 

L. Newport. Here. 

Cl. of Cr. Robert Lord Ferrers, 

L. Ferrers, Here, 

Cl. of Cr. Vere Eſſex Lord Cromwell, 

L. Cromwel!. Here. 

Cl. of Cr. William Lord Maynard Comptroller of 
his Majeſty's Houſhold. 

L. Maynard, Here. 

Cl. of Cr. George Lord Dartmouth, Maſter Gene- 
ral of his Majeſty's Ordnance, 

L. Dartmouth, Here. 

Cl. of Cr. Sidney Lord Godolphin, 

L. Godolphin. Here. 

C. of Cr. Jobn Lord Churchill, 

L. Churchill. Here. | 

Then his Grace the Lord High Steward addreſſed 
himſelf to the Lord Delamere the Priſoner 
at the Bar in this manner. 

L. H. Steward, My Lord Delamere, the King 
being acquainted that you ſtand accuſed of High- 
Treaſon, not by common Report or Hearlay, 
but by a Bill of Indictment found againſt you 
by Gentlemen of great Quality, and known In- 
tegrity within the County Palatine of Cheſter, the 
place of your Reſidence; has thought it neceſſary 
in Tenderneſs to you, as well as Juſtice to him- 
ſelf, to order you a ſpeedy Trial. 

My Lord, if you know your ſelf innocent, in the 
name of God do not deſpond, for you may be 
aſſured of a fair and patient hearing, and in your 
proper time a free Liberty to make your full De- 
fence: and I am ſure you cannot but be well con- 
vinced, that my Noble Lords that are here your 
Peers to try you, will be as deſirous and ready to 
acquit you, if you appear to be innocent, as they 
will to convict you if you be guilty. 

But, my Lord, if you are conſcious to your 
ſelf that you are guilty of this heinous Crime, give 
Glory to God, make amends to his Vicegerent 
the King by a plain and full diſcovery of your Guilt, 
and do not by an obſtinate perſiſting in the Denial 
of it, provoke the juſt Indignation of your Prince, 
who has made it appear to the World, that his 
Inclinations are rather to ſhew Mercy than in- 
flict Puniſhments. My Lord, attend with patience, 
and hear the Bill of Indictment that hath been found 
againſt you read. Read the Bill of Indictment to 
my Lord. 

5 3 of Cr. Henry Baron of Delamere, hold up thy 
and. 

L. Delamere. My Lord, I humbly beg your 
Grace would pleaſe to anſwer me one Queſtion, 
Whether a Peer of Eg/and be obliged by the Laws 
of this Land to hold up his Hand at the Bar, as 
a Commoner mult do; and I aſk your Grace this 
queſtion the rather, becauſe in my Lord Stafford's 
Caſe it was allowed to be the Privilege of the Peers 
not to hold up their Hands. 

Vor. IV, 
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L. H. Steward. My Lords, this being a matter 
of the Privilege of the Peerage, it is not fit for 
me to determine it one way or the other; but I 
think I may acquaint your Lordſhips, that in 
point of Law, if you are ſatisfied this is the Perſon 
indicted, the holding, or not holding up of the 
Hand is buta Formality, which does not ſignify 
much either way. 

L. Delamere. I humbly pray your Grace? s di- 
rection in one thing farther, whether I muſt addrets 
my ſelf to your Grace when I would ſpeak, or to 
your Grace with the reſt of theſe noble Lords my 
Peers. | 

L. H. Steward. You muſt direct what you have 
to ſay to me, my Lord. | 

L. Delamere. I beg your Grace would pleaſe to 
ſatisfy me, whether your Grace be one of m 
Judges in concurrence with the reſt of the Lords ? 

L. H. Steward. No, my Lord, I am Judge of 
the Court, but I am none of your Triers. Go on. 
Cl. of Cr. Enry Baron of Delamere,thou ſtandeſt 
indicted in the County Palatine of 
Cheſter by the Name of Henry Baron of Delamere 
of Mere in the ſaid County of Cheſter, for that 
thou as a falſe Traitor againſt the moſt illuſtrious 
and moſt excellent Prince James the Second, by 
the Grace of God of England, Scotland, France 
and Ireland, King, thy natural Lord, not having 
the Fear of God inthy Heart, nor weighing the 
Duty of thy Allegiance, but being moved and ſe- 
duced by the Inſtigation of the Devil, the cordial 
Love, and true, due, and natural Obedience which 
a true and faithful Subject of our ſaid late Lord the 
King, towards him our ſaid Lord the King, ſhould 
and of right ought to bear, wholly withdrawing; and 
contriving, practiſing, and with all thy might in- 
tending the Peace and common Tranquillity of 
this Kingdom of England to diſquiet, moleſt, and 
diſturb ; and War and Rebellion againſt our ſaid 
Lord the King, within this Kingdom of England, 
to ſtir up, move, and procure, and the Govern- 
ment of our faid Lord the King of this Kingdom 
of England to ſubvert, change and alter, and our 
ſaid Lord the King from the Title, Honour, and 
Kingly Name of the Imperial Crown of his King- 
dom of England to depoſe and deprive, and our 
ſaid Lord the King to Death and final Deſtruction 
to bring and put; the fourteenth day of April in 
the firſt Year of the Reign of our ſaid Lord James 
the Second now King of England, &c. and divers 
other Days and Times as well before as after, at 
Mere in the County of Cheſter aforeſaid, falſely, 
maliciouſly, deviliſnly, and traitorouſly, with divers 
other falſe Traitors and Rebels, to the Jurors un- 
known, didſt conſpire, compals, imagine, and in- 
tend our ſaid Lord the King, thy ſupreme, true 
and natural Lord, not only from the Kingly State, 
Title, Power, and Government of his Kingdom 
of England to deprive and caſt down, but alſo the 
lame our Lord the King to kill, and to death to 
bring and put, and the antient Government of 
this Kingdom of England to change, alter, and 
wholly to ſubvert, and a miſerable Slaughter among 
the Subjects of our ſaid Lord the King throughout 
his whole Kingdom of England to cauſe and procure, 
and Inſurrection and Rebellion againſt our ſaid Lord 
the King within this Kingdom of England to pro- 
cure and aſſiſt; and the ſame thy moſt wicked, 
moſt impious, and deviliſh Treaſons and traitorous 
Compaſſings, Imaginations and Purpoſes aforeſaid 
to fulfil and bring to effect, thou the ſaid Henry 
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Baron of Delamere, as a falſe Traitor, then and 


there, to wit, the ſaid fourteenth day of April in 


the firſt Year aboveſaid, and divers other days and 


times as well before as after, at Mere aforeſaid, in 


the County aforeſaid, falſely, unlawfully, wickedly, 


and traitor6uſly with Charles Gerrard, Eſq; and 


other falſe Traitors to the Jurors unknown, didſt 
aſſemble” thy ſelf, gather together, conſult and 
agree to raiſe and procure divers great Sums of 
Money, and a great number of armed Men, War 
and Rebellion within this Kingdom of England to 
levy and make, and the City of Cheſter in the 
County of the ſame City, as alſo the Caſtle of our 
ſaid Lord the King of Cheſter, at Chejter in the 
County of Cheſter aforeſaid, and all the Magazines 
in the ſame Caſtle then being, to enter, take, ſeize, 


and ſurprize, and into thy Poſſeſſion and Power to 


obtain: And that thou the ſaid Henry Baron of De- 
lamere afterwards, to wit, the 27th day of May, 
in the firſt Year aboveſaid, falſely, unlawtully, 
wickedly, and traitorouſly didſt take a Journey 
from the City of London unto Mere aforeſaid, in 
the County of Cheſter aforeſaid, thy traitorous Pur- 
poſes aforeſaid to fulfil and perfect: And that thou 
the ſaid Henry Baron of Delamere, afterwards, to 
wit, the fourth day of June, in the firſt Year 


aboveſaid, ar Mere aforeſaid, in the County of 


Cheſter aforeſaid, in further Profecution of thy un- 
lawful, moſt wicked and traitorous Purpoſes afore- 
ſaid, divers Liege People and Subjects of our ſaid 
Lord the King, to the Jurors unknown, with thee 


the ſaid Henry Baron of Delamere, and the aforeſaid 


other falſe Traitors to the Jurors unknown, falſely, 
unlawfully, and traitorouſly, in the War and Re. 
bellion aforeſaid, and in thy traitorous purpoſes 
aforeſaid, to join and adhere didſt excite, animate, 
and perſuade, againſt the Duty of thy Allegiance, 
againſt the Peace of our ſaid Lord the King 
that now is, his Crown and Dignity, and againſt 
the Form of the Statute in that caſe made and 
provided. How fay*it thou Henry Baron of De- 
lamere, art thou Guilty of this High-Treaſon 
whereof thou ſtandeſt indicted, and haſt been now 
arraign'd, or not Guilty? 

L. Delamere. My Lord, I humbly beg the In- 
diftment may be read again, 

L. H. Steward, Let it be read again. 

[Which was done, 

L. Delamere. May it pleaſe your Grace, I hum- 
bly beg the favour to be heard a few Words before 
J plead to this Indictment. | 

L. H. Steward. My Lord Delamere, T am very 
unwilling to give your Lordſhip any Interruption, 
but according to the Methods of Law, which muſt 
be obſerved in your Caſe, as well as all others, you 
mult plead to the Indictment before you be heard 
to any thing elſe, 

L. Delamere. May it pleaſe your Grace, I have 
ſomething to offer to your Grace's and their Lord- 
ſhips Conſideration which is a matter of Law. 

L. H. Steward. I know not what matter of Law 
you have to offer: If you havea mind to demur 
to the Indictment, you may. 

L. Delamere. Will your Grace pleaſe to hear 
what I have to ſay? And then I ſhall ſubmit it to 
your Grace's Judgment. 

L. H. Steward. I would hear what you have to 
ſay, my Lord, with all my heart, if I could: But 
I muit then paſs by all the Forms and uſual] Me- 


thods of proceeding, and that without any advan- 


tage to you too, and thatT ſuppoſe your Lordſhip 
will not defire of me. Aſk my Lord, whether he 
be guilty, or not guilty ? | 


Cl. of Cr. How ſayſt thou, Henry Baron of De 
lamere, art thou guilty of this High-Treaſon where- 
of thou haſt been indicted, or not guilty ? 

L. Delamere. I beſeech your Grace to hear me 
what I have to ſay ; I ſhall not detain your 
Grace very long, but Hes your Grace to hear me. 

L. H. Steward. My Lord Delamere, I muſt keep 
you to the known Rules and Methods of Law: 
This is not your time to ſpeak, bur to plead; in your 
proper time you ſhall be fully heard whatſoever you 
have to ſay. 

L. Delamere. If your Grace pleaſe, J have ſome- 
thing to ſay which concerns all the Peers of Eng. 
land in point of Right. | 

L. H. Steward, My Lord, you muſt either plead, 
or demur to this Indictment, that is the uſual Pra- 
ctice before any thing elſe can be done. | 

L. Delam:re. My Lord, I have a Plea to offer 
to your Grace and my Lords; and it is with refe- 
rence to the Privilege and Right of the Peers of 


| England. 


L. H. Steward. If you have any Plea to offer, it 


muſt be received, my Lord. 


L. Delamere. My Lord, amidſt the Hardſhips I 
have laid under by my frequent Impriſonments and 
cloſe Confin emen. 5 
L. H. Steward. My Lord Delamere, you muſt 
keep up to the Legal Method of Proceedings: In 
Caſes of this nature I would, as far as is poſſible for 
me to do, indulge a Perſon of your Quality, and 
in your Condition; but withal I mult do right to 
the Court, and not permit any Breach to be made 
upon the legal Courſe of Proceedings. You muſt 
plead, or demur to the Indictment, before you are 
heard to ſay any thing. 

L. Delamere. Will your Grace be pleaſed to hear 
me tell you my Reaſons why I offer you a Plea 
of this nature to the Indictment. | 

T. H. Steward. My Lord, if you have any Plea, 
put it in. 

L. Delamere. Will your Grace be pleas'd to ac- 
cept it as J have done it? It may be it is not fo for- 
mal, becauſe I have had no Counſel. allowed me to 
peruſe and ſign it. But as it is, I here offer it to 
your Grace's Conſideration, HEN | 

L. H. Steward. Ay, put it in. 8 

| [Then it was delivered to the Clerk, 

L. H. Steward. Read it. : V 
Cl. of Cr. The humble Plea of Henry Lord Dela- 

mere, to the Indiftment of High-Treaſon _— 

him, now to be tried by the Lord High Steward a 

Peers here aſſembled, | . 


H E ſaid Lord Delamere, ſaving to himſelf all 
benefit of Advantage of any further or 
other matter of Exception to the Generality, Incer- 
tainty or Inſufficience of the ſaid Indictment, and all 
matters and things which do or may concern the 


ſame, for Plea hereunto faith, 


That he was by His Majeſty's Writ ſummoned 
to this preſent Parliament, which began the Nine- 
teenth Day of May laſt, and awcended his Duty 
there as a Peer of this Realm. ; 

That for High-Treaſon ſuppoſed to be committed 
by him, during the Sitting of the fame Parliaracnt, 
he was the Twenty-ſixth Day of July laſt, com- 
mitted, by Warrant of the Earl of Sunderland, one 
of his Majeſty's Principal Secretaries of State, to 
the Tower of London. 

That the Peers in Parliament aſſembled, taking 
notice by his Petition of the Ninth of November 
laſt, of his being abſent from his Attendance in Par- 
liament, ſent a Meſſage to his Majeſty to 1 1 _ 

caſon 


I685. 
Reaſon why he the ſaid Henry Lord Delamere, a 
Peer of that Houſe, was abſent from his Attendance 


there. 


Upon the Tenth Day of November laſt, the Lord 


aſurer reported his Majeſty's Anſwer to the ſaid 
. . That the ſaid Lord Delamere was ab- 
ſent from his Attendance in Parliament, becauſe he 
ſtood committed for High-Treaſon, for levying 
War againſt the King thus jaſt Summer, teſtified 
upon Oath, and that his Majeſty had given DireCti- 
ons that he ſhould be proceeded againſt with all 
ſpeed according to Law. ; Wb 

The Houſe of Peers not being ſatisfied with this 
Anſwer, the Debate thereof was adjourn'd till the 
Monday Morning following. 

On which Day the Lords reſuming the Debate 
concerning the Lord Delamere and the King's Meſ- 
ſage 3 after ſome Debate, the Lord Chancellor, by 
his Majeſty's Command, gave the Houſe an Ac- 
count what Proceedings had been againſt the Lord 
Delamere ſince his Majeſty's Anſwer to their Addreſs 
concerning his abſence from the Houle; which was 
to this Effect: | 

That the King had given Order for a ſpeedy Pro- 
ſecution of him: That the Treaſon whereof he was 
accuſed was committed in Cheſhire ; and that being 
a County Palatine, the Proſecution ought to be 
there, and not in the King's-Bench; as it might be 
if the Treaſon had been committed in another Coun- 
ty: and that therefore his Majeſty had given Order 
for a Commiſſion of Oyer and Terminer into Cheſhire, 
in order to the finding of an Indictment againſt him 
for the ſaid Treaſon, And that accordingly a Com- 
miſſion of Oyer and Terminer was already ſealed 
and if the Indictment be not found before the End 
of the Term, the ſaid Lord Delamere's Prayer being 
entred in the King's-Bench, he ſhould be bailed. 

All which Proceedings do more ſully appear in 
the Journals of the ſaid Houſe of Peers; to which 
the ſaid Henry Lord Delamere doth refer himſelf. 

Afterwards, that is to ſay, upon the 
Day of the ſaid Parliament was proro- 
gued by his Majeſty unto the Tenth Day of Fe- 
bruary next, as by the ſaid Journals it doth appear. 
| Upon all which Matters the ſaid Henry Lord De- 
lamere doth humbly tender this his Plea to the Juriſ- 
diction of your Lordſhips in this Cauſe, and doth 
humbly conceive your Lordſhips ought not to pro- 
ceed in the Trial of him upon the Indictment of 
High-Treaſon now before you: And that for theſe 
following Reaſons. | h 

Firſt, Inaſmuch as it appears by the ſaid Petition 
of the ſaid Henry Lord Delamere, and the ſeveral 
Orders of the Lords, and the King's Anſwers to the 
Meſſage of the Lords thereupon, That the ſaid 
Houſe are already poſſeſſed of his faid Cauſe, which 
is the ſame ſuppoſed Treaſon for which he was at 
firſt committed, and which is the ſame Treaſon for 
which he now ſtands indicted before your Lordſhips. 
And for this Reaſon, your Lordſhips, as he hum- 
bly conceives, by the Law ,and Cuſtom of Parlia- 
ment, which is part of the Law and Cuſtom of the 
Land, ought not to proceed againſt him upon the 
faid Indictment ; but his faid Cauſe ought wholly to 
be determined and adjudged in the ſaid House of 
Peers, and not cliewhere, as in like Caſes has been 
tormerly done. 

Secondly, Whereas it is the Right and Privilege of 
the Pecrage of this Realm, That no Peer thereof 
ought to be tried or procceded againſt for High- 
Treaſon during the Continuance of the Parliament, 
except in the ſaid Houſe of Peers, and before the 
whole Body of the Peers there: And, whereas the 
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aforeſaid Parliament is now continuing by Proroga- 
tion, until the Tenth Day of February next above- 
ſaid, the ſaid Henry Lord Delamere humbly con- 
ceives that by the Law and Cuſtom of Parliament 
hitherto uſed, which is part of the Law and Cuſtom 
of the Realm, he ought not, nor can be tried before 
your Lordſhips for the ſaid T reaſons, becauſe the 
ſaid Parliament is ſtil] continuing, and not diſſolved. 

And laſtly, The ſaid Henry Lord Delamere doth 
further ſay, That he is the ſame Henry Lord Dela- 
mere mentioned in the Commitment, Petitions, 
Meſſages, Anſwers and Indictment now read unto 
him, and the ſaid Treaſon for which he was com- 
mitted, is the ſame Treaſon mentioned in the Com- 
mitment, Petition, Meſſages, Anſwers, and Indi&- 
ment, as aforeſaid. 

To which ſaid Indictment he humbly conceives 
he is not bound by Law to make any further or o- 
ther Anſwer. | 

L. Delamere. May it pleaſe your Grace, and you 
my Noble Lords, I do not offer this Plea out of 
any Diffidence or Diſtruſt in my Cauſe, nor out of 
any Diſlike I have to any of your Lordſhips that are 
here ſummoned to be my Triers; I cannot hope 
to ſtand before any more juſt and noble, nor can I 
with to ſtand before any others: but your Grace, 
and my Lords will pardon me if I inſiſt upon it, 
becauſe I apprehend it a Right and Privilege due to 
all the Peerage of England ; which, as it is againſt the 
Duty of every Peer to betray or forego, ſo it is not in 
the power of any one, or more, to wave it,or give 
it up without the Conſent of the whole Body of the 
Peers, every one of them being equally intereſted. 

This, my Lord, I humbly demand as my Right 
and Privilege as a Peer of England, and ſubmit to 
the Direction of your Grace and my Noble Lords. 

L. H. Steward. What ſay you to it, Mr. At- 
torney by A 2 

Mr. Attorney *, May it pleaſe your 
Grace, This Plea that Þ _ offered = — p 
by this Noble Lord, is a Plea to the . 
Juriſdiction ; but, with ſubmiſſion, it needs very 
little Anſwer, for it has very little in it: The Force 
of the Plea is, That he ought to be tried by the 
whole Body of the Houſe of Peers in Parliament, 
becauſe the Parliament is ſtill continuing, being un- 
der a Prorogation, and not diſſolved; and becauſe 
there was ſome agitation of the Matter concerning 
this Proſecution, upon his Petition, in the Houle 
of Lords; and therefore it concludes, That he ought 
not to be tried by your Grace and theſe Noble Lords 
upon this Commiſſion, but by all the Lords in Par- 
lament. With ſubmiſſion, my Lord, this is con- 
trary to all the antient Precedents, and againſt the 
known Rules of Law ; for the Law is, if the King 
pleaſes to try a Peer in Parliament, then the Re- 
cord may be brought into the Houſe, and there 
they proceed as in other Caſes, and all the Peers are 
Judges. Thus it is in the time of a Seſſion of Par- 
liament; but if the Parliament be prorogued, 
there are many Inſtances (and indeed none to the 
contrary) that after a Prorogation, the Proceed- 
ings are before the High Steward by Commiſſton. 
And as to the other Part of the Caſe, I have this to 
ſay to it, that there is nothing at all depending in 
the Houſe of Lords that can ouſt this Court of the 
Juriſdiction; for there was not ſo much as any In- 
dictment return'd there, no, nor ſo much as found 
during the Seſſion of Parliament. All the Agita- 
tion was only upon my Lord's Petition, and the 
King's Antwer ; that he intended as ſpeedy a Pro- 
ſecution as could be: Beſides, my Lord, your 
Grace ſees it is a Plea in Paper and in Engl, with- 
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out any Counſel's Hand, and therefore I hope your 


Grace does not expect that I ſhould formally demur 


to a Plea in this Form, and that contains no more 
of Subſtance in ir. But I muſt deſire your Grace to 
over-rule it, and that the Priſoner may plead in 
chief. 
L. Delamere. My Lord, I humbly pray that I 
may have Counſel afſign'd me, to put my Plea into 
Form, and to argue the matter of it. 

L. H. Steward. My Lord Delamere, I am ſure 
I ought, and ever ſhall be as tender of the Pri- 
vileges of the Peers of 3s iy as any other 
Perſon whatſoever : For I am concerned, as 
well in Intereſt as Inclination ſo to be, having the 
Honour to be one myſelf: But I know your 
Lordſhip will not think the Privilege of the 
Peers is concern'd in this matter; nor will your 


- Lordſhip, I dare ſay, inſiſt upon matters that are 


purely dilatory, if your Lordſhip be ſatisfied that 
they are ſo: And therefore give me leave, my 
Lord, to mind you of a few things, whereby your 
Lordſhip will eaſily ſee, that the chief things on 
which you inſiſt, are grounded upon Miſtakes. 
Firſt, you ſay, the Houle of Peers was poſſeſs'd of 
the Cauſe ; which could not be, and I will tell you 
why ; becauſe there was no Indictment ever re- 
moved thither, or lodg*d there : which plainly 
proves that the Lords were never poſſeſs'd of the 
Cauſe. Nor indeed was the Bill found, upon which 
you are now arraigned, till after the Prorogation of 
the Parliament. So that they could never come to 
be poſſeſs*d of this matter. Theſe are Miſtakes in 
point of Fact, and your Lordſhip cannot but well 
know them to be ſo. 

And there is as great a Miſtake in the Law, that 
during the continuance of a Parliament (tho* it 
were prorogued, yet if not diſſolved) a Peer can- 


not be tried but by the Houſe of Lords. This cer- 


tainly is a very ſtrange Doctrine, and is not only a- 
gainſt the reaſon and methods of Law, but contrary 
even to your Lordſhip's own Experience : For your 
Lordſhip cannot but very well remember, that du- 
ring the continnance of the Parliament, after a Pro- 
Cs rogation, the Lord Cornoallis * was 

77 tried before the High Steward, and 
ſuch a number of Peers as were then ſummoned, 
upon ſuch a Commiſſion as I now fit here by. But 
indeed during the Sitting of the Parliament, then 


all the Peers are both Triers and Judges, as was in 


f the Caſes of my Lord Stafford *, and 
„ my Lord of Pembroke g; they being 
+ Trial 73. 

a Court of Judicature, then actually 
ſitting : and therefore this Plea is grounded as upon 
miſtake in Fact, ſo upon a miſtake in point of Law. 
So that though, as I ſaid at firſt, it is both my Du- 
ty and Intereſt to preſerve the Privileges of the 
Peers, yet I muſt take care that no Injury be done 
to the Law, and truly I take this Plea to be altoge- 
ther dilatory, and I ſuppoſe your Lordſhip is ſatiſ- 
fied of it, and will not inſiſt upon it. 

L. Delamere. If your Grace pleaſe, it was alledg'd 
and agreed in the Caſe of my Lord of Briſtol, that 
the Cauſe of a Peer in time of Parliament properly 
belong'd only to the Houſe of Lords ; and that 
which poſſeſs'd the Houſe of Lords of his Caſe, 


Was, as I apprehend, no more than is in my Caſe, a 


Petition upon the account of being abſent ; and 
there the Lords claim the Cognizance of the whole 
Caule, and nothing was done but in the Houle of 
Lords. And as to the Inſtances your Grace has 
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mention'd of my Lord Cornwallis (and there was 
another of them, my Lord Morey ||) this Queſtion 
was never under Debate in thoſe Caſes ; therefore 1 
ſuppoſe they cannot be admitted as Precedents. 

L. H. Steward. But, my Lord, it would have 
been an Error in the whole Proceedings, if this 
Court had not Juriſdiction : And ſure the Judges, 
who are always calPd to aſſiſt in ſuch Caſes; and 
who, in Matters of Life, even in the Caſes of com- 
mon Perſons, are ſo tender and careful, that there 
be no Irregularity in the Proceedings, would not 
have let things paſs in that manner, had they been 
erroneous. 

L. Delamere. My Lord, I think no other Prece- 
dents are produced but thoſe two, and there the 

ueſtion was never debated. vg BY 

L. H. Steward. J only put you in mind of thoſe 
that were lately within Memory; but no queſtion 
of it there are a great many more Inſtances to be 
given. 

Mr. At. Gen. I pray your Grace's Judgment to 
— the Plea, and that my Lord may plead in 
chief. ; 

L. Delamere. J hope your Grace will be pleas'd to 
aſſign me Counſel to put my Plea in Form ; and 
that I may have time for it, that they may be heard 
to make a ſolemn Argument in Law. 

L. H. Steward. My Lord, if you inſiſt upon it, 
and think it worth the while to have Counſel heard, 
we will hear them. | | 

L. Delamere. I ſubmit it to your Grace, I only 
offer it that I may not be wanting to the ſupport of 
the Peers Privileges ; I aſſure your Grace, I ſpeak 
not to put off the Cauſe, for I am willing to come 
to my Trial, and I have reaſon ſo to be, for I 
queſtion not but to make my Innocence appear. 

L. H. Steward. My Lord, I tell you what my o- 
pinion of the Plea is, but if you inſiſt upon it to have 
your Counſel heard, I will hear them. | 

L. Delamere. I have no Counſel here, if your 
Grace pleaſe to give me time to ſend for them, and 
that they may prepare to argue it. 7 

Mr. At. Gen. No, my Lord, if your Grace will 
hear Counſel, I for the King mult pray that it may 
be done preſently ; for a Plea to the Juriſdiction is 
never favoured, nor is the Party to be allow'd time 
to maintain it, but he muſt be ready at the time it is 
offer'd. 

L. Delamere. Pray, my Lord, how was it done 
in the Caſe of Fitzbarris*“? His Plea 
was a Plea to the Juriſdiction, and he 
had four Days allow'd him to put his Plea in form, 
and to inſtruct his Counſel. | 

L. H. Steward. J am not able at preſent to re- 
member what was done in ſuch or ſuch a particular 


* Tr;al 102. 


| Caſe: But according to the general Method and 


Courſe of Law, the Plea to the Juriſdiction is not 
favoured, nor time allowed to it, but the Party 
muſt be ready to maintain it preſently. 

Mr. At. Gen. But, with Submiſſion, my Lord, 
that Cafe of Fiizbarris is nothing to this noble 
Lord's Caſe neither: There was a formal Plea put 
in Writing, and drawn up in Latin, and a formal 
Demurrer joined; and thereupon I did take time to 
_ to it. But, with your Grace's favour, by 
the Law, the Priſoner muſt be always ready to 
make good his Plea, if he will ouſt the Court of 
their Juriſdiction, 

L. H. Steward. Mr. Attorney, if my Lord De- 
lamere does inſiſt upon having his Counſel heard, it 
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is not fit for me to refuſe hearing what they can 


0. At. Gen. But that muſt be preſently then, 


my Lord. 


L. Delamere. It is my Duty, my Lord, to ſub- 
mit to what your Grace and my noble Lords ſhall 
determine: I would inſiſt upon nothing that ſhould 
offend your Grace or them. 

Mr. At. Gen. If your Grace pleaſes, you are the 
only Judge in this Caſe in Matters of Law: For 


thele noble Lords, the Peers, are only Triers of 


the Fact. Therefore I appeal to your Graces 
Judgment, and pray for the King, that this Plea 


may be over-ruled ; it being vitious and naught, 


both in Form and Subſtance. | 

L. H. Steward. My Lord Delamere, I muſt ac- 
quaint you, that according to the Conſtitution of 
this Court, Matters of Law are determined by me, 
as the ſole Judge, while I have the Honour to act 
under this Commiſſion : But if your Lordſhip in- 
fiſt upon it, to have your Counſel heard, God for- 
bid that I ſhould deny it you. I will hear what 
your Counſel will fay ; and afterwards I will, ac- 
cording to the beſt of my Underſtanding, deliver 
my Judgment. 

L. Delamere. My Lord, I have never had any 
Counſel aſſigned me. 7 

L. H. Steward. My Lord, if you have any 
Counſel ready, we will hear them. 

L. Delamere. If your Grace pleaſe to aſſign me 
Counſel, and give me time to ſend for them, and 
them time to prepare, I will obey your Grace's 


Directions; but I could have none here ready, be- 


cauſe none were aſſigned me. 

L. H. Steward. My Lord, _ cannot, by the 
Courſe of Law, have Counſel allowed you in the 
Caſe of a Capital Crime, till ſuch time as the 
Court, where you are called to anſwer, 1s apprized, 
that there is ſome matter of Law in your Caſe, that 
may need Counſel to be heard, to inform their 
Judgment, and which they may think convenient 
to hear Counſel to: For if in caſe any Priſoner at 
the Bar ſhall before-hand be allowed to have Coun- 


| ſel to ſtart frivolous Objections, ſuch as this (and 


we all know, that there are ſome, who will be 
eaſily prevailed with to endeavour to pick holes 
where there arenone,) and to offer Matters foreign 
from the things whereof the Party ſtands accuſed ; 
and upon the Priſoner's bare Requeſt, Counſel muſt 
be heard to every trivial Point, the Courts of Law 
would never be at an end in any Trial; but ſome 
dilatory Matter or other would be found to retard 
the Proceedings : But it does not conſiſt with the 
Grandeur of the Court, nor your Lordſhip's In- 
tereſt, to let ſuch a frivolous Plea interrupt your 
Lordſhip's Trial. However, if your Lordſhip has 
Counſel ready, Iwill not refuſe to hear them. 

L. Delamere. My Lord, I hope the Privilege of 
the Peers of England, is not frivolous. I aſſure 
your Grace, I do not offer this Matter, as if I 
thought it more conducing to my Intereſt, than 
my Trial now. No, my Lord, it is not for m 
ſelf, but for the whole Body of Peers, of which I 
have the Honour to be a Member : And if m 
Lords here are fatisfied it is not the Right and Privi- 
lege of the Peers, I acquieſce. 

L. H. Steward. Pray, good my Lord, do not 
think that I ſhould ſay any ſuch thing, that the 
Privilege of the Peers is frivolous ; for you do not 
hear me fay, That this is one of their Privileges. 
As I would not willingly miſtake you, ſo I deſire 
your Lordſhip would not miſapprehend or miſre- 
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reſent me. I ſpoke not at all of the Peers Privi- 
ege, but of your Plea: I tell your Lordſhip, I 
think your Plea is not a good Plea, to ouſt this 
Court of the Juriſdiction of your Cauſe. But if 
2 Lordſhip have a mind to have your Counſel 
eard to it, in God's Name let them come; the 
ſhall be heard: And when that is done, to ſatisty 
you the more, I will adviſe with my Lords the 
Judges, that are there to aſſiſt, what they take to 
be the Law in the Caſe ; and, upon the whole, I 
will deliver my Judgment as well as I can. 

L. Delamere. I hope your Grace will be pleagd 
to adviſe with my Lords the Peers here preſent; it 
being upon a Point of Privilege. 

L. H. Steward. Good my Lord, I hope you that 
are a Priſoner at the Bar, are not to give me Di- 
rection, who I ſhould adviſe with, or how I ſhould 
demean my ſelf here, | 

L. De/amere. I beg your Grace's Pardon; I did 
not intend to give your Grace any Direction. 

L. H. Steward. My Lord, I ſhall take care to 
perform that Duty that is incumbent upon me, and 
that with all Tenderneſs to your Lordſhip : And, 
I aſſure your Lordſhip, I will have as much care 
that I do not injure you, as I will thatI donor 
wrong my own Conſcience ; and J will endeavour to 
diſcharge my 1 to both, with the utmoſt Fidelity. 

L. Delamere. I humbly thank your Grace; I 
queſtion it not: But if your Grace pleaſe 

L. H. Steward. My Lord, you mult pardon me; 
I can enter into no further Interlocutions with your 
Lordſhip. If your Lordſhip have any mind to 
have Counſel heard, and your Counſel be ready, 
we will hear them. | 

L. Delamere. If your Grace require of me to 
produce Counſel pretently, and they to argue it im- 
mediately, I muſt acquaint your Grace, I cannot 
do it: For I have none here. | 

L. H. Steward, My Lord, I cannot tell how 
to help it: the Plea muſt then be over-ruled and 
rejected. 

Clerk of the Crown. Henry Baron of Delamere, art 
thou Guilty of the High-Treaſon whereof thou 
ſtandeſt indicted, and haſt been now arraign'd, or 
not Guilty ? 

L. Delamere. Not Guilty. 

Clerk of the Crown, Culprit, how wilt thou be tried? 

L. Delamere. By God, and my Peers. 

Clerk of the Crown, God ſend thee a good Deli- 
verance. Serjeant at Arms, make Proclamation. 


Serjeant at Arms. O-Yes I It any one will give 
Bi on behalf of our Sovereign Lord the 
King, againſt Henry Baron of Delamere, the 
Priſoner at the Bar, concerning the High-Trea- 
ſon whereof he ſtands indicted, let them come 
forth, and they ſhall be heard : for now he 
ſtands at the Bar, upon his Deliverance. 


Then his Grace gave the Charge to the Peers Triers in 
this manner : 

L. H. Steward. My Lords, I know you cannot 
but well remember, what unjuſt and inſolent At- 
tempts weremade upon the righttul and unalterable 
Succeſſion to the Imperial Crown of theſe Realms, 
under the pretence of that which has been ſo often 
found to be the Occaſion of Rebellion, I mean, 
the ſpecious Pretence of Religion, by the fierce, 
froward, and phanatical Zeal of ſome Members 
of the Houſe of Commons, in the laſt Parliaments 
under the late King Charles the Second, of ever- 
bleſſed Memory. 

Which, by the wonderful Providence of Al- 
mighty God, not prevailing, the chief Contrivers 
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of that horrid Villany, conſulted together how to 
gain that Advantage upon the Monarchy by open 
Force, which they could not obtain by a pre- 


* tended Courſe of Law. 


And in order thereto, it is too well known, how 
they had ſeveral treaſonable Meetings, made bold 


and riotous Progreſſes into ſeveral Parts of the King's Qu 


Dominions ; thereby endeavouring to debauch the 
Minds of the well-meaning, though unwary and 
ignorant, Part of the King's Subjects. 

But theſe their evil Purpoſes, it pleaſed God alſo 
to fruſtrate, by bringing to light that curſed 
Conſpiracy againſt the Life of his ſacred Majeſty, 
King Charles the Second; as alſo, againſt that of 
our dread Sovereign, that now is, whom God long 

reſerve. _ | 

Theſe helliſh and damnable Plots, one would have 
thought, could not have ſurvived the juſt Condem- 
nation and Execution of ſome of the chief Con- 
trivers of them ; eſpecially conſidering, that after 
it had pleaſed Almighty God to take to - himſelf 
our late merciful and dread Sovereign, no ſooner 
was his ſacred Majeſty, that now is, ſeated in the 
Royal Throne of his Anceſtors, but he made it his 
utmoſt Endeavours, not only to convince the World, 
that he had quite forgot thoſe impudent and abomi- 
nable Indignities that had been put upon him, only 
for being the beſt of Subjects, and the beſt of Bro- 
thers; but did alſo give forth the moſt Benign Aſ- 
ſurances imaginable to all his loving People, that 
he would approve himſelf to be the beſt of Kings. 

And further to evince the Reality of theſe his 
Gracious and Heroick Reſolutions, he immediately 
called a Parliament; and therein repeated, and ſo- 
lemnly confirmed his former Royal Declarations of 
having a particular Care of maintaining our eſta- 
bliſh*'d Laws and Religion: With which that Wile, 
Great, and Loyal Aſſembly, were ſo fully and 
perfectly ſatisfied, that they thought they could 
not make ſufficient Returns of Gratitude for ſuch 
Gracious and Princely Condeſcenſions. 

And yet, my Lords, while the King and the 
Parliament were thus, as I may ſay, endeavouring 
to outdo each other in Expreſſions of Kindneſs, 
that wicked and unnatural Rebellion broke out; and 
thereupon the Arch-Traitor, Monmouth, was, by 
a Bill brought into the Lower Houſe, and paſs'd 
by the general Conſent of both Houſes, (and I 
could wiſh, my Lords, for the ſake of that Noble 
Lord at the Bar, that I could ſay, it had paſgd 
the Conſent of every particular Member of each 

Houſe) juſtly attainted of Higb-Treaſon. | 
My Lords, what ſhare = Lord at the Bar had 
in thoſe other matters, I muſt acquaint you, is not 
within the compaſs of this Indictment, for which 
you are to try him, as his Peers ; for that is for a 
Treaſon alledged to have been committed by him, 
in his Majeſty's Reign that now is. t 

Give me leave, my Lords, to detain you but 
with a Word or two more on this occaſion ; and 
that is, to let you know, that as my Lord at the 
Bar may, with great ſafety and ſecurity to him- 
ſelf, rely upon your Lordſhips Candor and Integri- 
ty, that you will be tenderly careful, and ready to 
acquit him of the Treaſon whereof he is accuſed, 
if, upon the Evidence that ſhall be given you, you 
ſhall find him innocent: So I muſt tell you, the 
King has an entire confidence in your Reſolution, 
Fidelity, and good Affections to him, that you 
will not, by reaſon of the Priſoner's quality, and 
nearneſs to you, as being a Peer of this Realm, 
acquit him it he ſhall appear to be guilty. 


My Lords, have one thing further to mind your 
Lordſhips of, that, according to the uſual Forms 
of Proceedings in theſe Caſes, if your Lordſhips 
have any Queſtions to propound, wherein you would 
be ſatisfied as to any Matter, either of Fact or 
Law, your Lordſhips will be pleaſed to put thoſe 
ueſtions to me, and I ſhall take care to give your 
Lordſhips the beſt Satisfaction I can. 


L. Delamere. My Lord High Steward, I beg the 
favour of your Grace, I raay have one to write 
for me. | 

L. H. Steward. Ay, by all means. Let my 
Lord have whom he pleaſes to write for him. 

Mr.“ Recorder. May it pleaſe your 
Grace, my Lord High Steward of Eng- 
land, and you my noble Lords, the 
Peers of the Priſoner at the Bar: Henry Baron of 
Delamere, the Priſoner at the Bar, ſtands indicted, 
for that he, as a falſe Traitor againſt the moſt illu— 
ſtrious and moſt excellent Prince, our Sovereign 
Lord the King that now is, not having the Fear of 
God in his Heart, nor weighing the Duty of his 
Allegiance, the 14th day of April laſt, at Mere, 
in the County of Cheſter, did maliciouſly conſpire, 
with other falſe Traitors, to the Jurors unknown, 
the death and depoſing of the King : And for the 
better and more effectual fulfilling of thoſe his 
T reaſons, the ſaid 14th day of April, at Mere a- 
foreſaid, did maliciouſly and traitorouſly aſſemble, 
conſult, and agree with Charles Gerrard Eſq; and 
other falſe Traitors, to raiſe great Sums of Mo- 
ney, and procure Numbers of armed Men, to make 
a Rebellion againſt the King, and the City and Ca- 
ſtle of Cheſter to ſeize, with the Magazines there; 
and that afterwards, the 27th day of May laſt, he 
took a Journey from London to Mere aforeſaid, to 
accompliſh his treaſonable Intentions. And further, 
that upon the 4th day of June, in further proſe- 
cution of his traitorous Purpoſes, at Mere afore- 
ſaid, he did incite divers Subjects of our Lord the 
King, to join with him, and other falſe Traitors, 
in his Treaſon. And this is laid to be againſt the 
Duty of his Allegiance, againſt the Peace of our 
Sovereign Lord the King, his Crown and Dignity, 
and againſt the Form of the Statute in that caſe 
made and provided. To this Indictment, may it 
pleaſe your Grace, and the reſt of theſe noble 
Lords, my Lord Delamere, the Priſoner at the Bar, 
has pleaded Not Guilty; and for his Trial, has put 
himſelf upon his Peers. We ſhall therefore call 
our Witneſſes for the King ; and if we prove him 
guilty, we do not queſtion but your Lordſhips will 
find him ſo. | | 

Mr. Att. Gen. May it pleaſe your Grace, my 
Lord High Steward of England, and you my noble 
Lords the Peers: My Lord Delamere, the Priſoner 
at the Bar, ſtands indicted for conſpiring the Death 
of his Majeſty, and in order thereunto to raiſe a 
Rebellion in the Kingdom. 

My Lords, in proving this Charge upon him, 
we crave leave to give your Grace, and your Lord- 
ſhips ſome ſhort Account, by Witnefles that we 
have here, of a former Deſign that was previous 
to this matter, for which this noble Lord ſtands 
here accuſed : And we ſhall not trouble your Grace, 
and your Lordſhips, with any long Evidence, be- 
cauſe it has received many ſolemn and repeated Tri- 
als; and, as to the proof of it, has been confirm- 
ed by as many Verdicts. But we do it, rather to 
give ſome account, as an Introduction to a mate- 
rial Evidence, by ſhewing, that Chefhire, which ow 
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the Province of this noble Lord, was one of the 
Stages where that Rebellion was principally to be 
acted; and that, preparatory to it, great riotous 
Aſſemblies, and tumultuous Gatherings of the Peo- 
ple, were ſet on foot by the Conſpirators. 

We ſhall then ſhew, my Lords, that after the 
late Duke of Monmouth, (the Head of the Conſpi- 
racy) went beyond Sea, (eſpecially after the death 
of the late King) frequent Meſſages, and Inter- 
courſe of Correſpondency, were ſent and held be- 
tween him, and the reſt of his Accomplices abroad, 
and their Fellow-Conſpirators here at home. 

And particularly, we ſhall prove, that a little 
before the Rebels came over laſt Summer into the 
Moſt, the Duke of Monmouth did diſpatch one Jones, 
{who was one of the moſt conſiderable Agents in 
this Contrivance) to come from Holland into Eng- 
land, to let his Friends know, that tho' he had in- 
tended to go into Scotland, and begin his Work 
there, yet now his Reſolutions were for England; 
where, he hoped, his Friends would be prepared 
for him. And with this Meſſage and Reſolution of 
his, Jones was to acquaint ſome Lords, (who they 
were, the Witneſs will tell your Lordſhips, but) 
among others, this noble Lord, the Priſoner, was 
one : And to acquaint them, beſide, that he would 
immediately ſet fail for England, whither he would 
come ſo ſoon as he could get. That he had a De- 
ſign to have landed in Cheſhire, where he expected 
to be moſt readily receiv'd; but finding that in- 
convenient, they ſhould have notice four or five 
Days before-hand, of the Place of his laading, 
which he intended ſhould be in the Weſt. And, 
among the Directions that Jones had to give to 
thoſe Lords, one was, that they ſhould imme- 


diately repair into Cheſhire, there to wait for the 


News. | 

Theſe Inſtructions Jones had given him in Wri- 
ting, but ſealed up, with an injunction not to open 
them till he came to Sea; and then he was to per- 
uſe that Writing, and deliver his Meſſage accord- 
ing to his Inſtructions: And in that Writing was 
the Name of this noble Lord, as one that was prin- 
cipally relied on, to carry on the Rebellion in Che- 


ſhire. And we ſhall give you an account, that the 


late Duke of Monmouth did look upon Cheſbire as 
one of his main Supports, and upon my Lord De- 
lamere as a principal Aſſiſtant there. 

My Lord, this Meſſage was Jones to communi- 
cate to Captain Matthews, and Captain Mathews 
was to tranſmit it to this noble Lord, and the other 
Perſons that were concern'd with him. Jones ar- 
rived with this Meſſage here in England upon the 
27th of May: And I muſt beg your Lordſhips 
to obſerve the Time particularly. ] But Captain 
Maithews, to whom he was directed, was not to be 
found; nor Major Mildman, to whom, in the ab- 
ſence of Captain Matthews, he was to apply him- 
ſelf, as you will hear more fully from the Wit- 
neſs's own Mouth: Thereupon he ſends for one 
Difney, (a Name which your Lordſhips cannot 
but know, he being ſince executed for Treaſon) 
and one Brand, whom your Lordſhips will like- 
wiſe hear of; and they meet with the ſame Jones, 
who communicates his Meſſage to them, and they 
undertake to deliver it to the Perſons concern'd ; 
Captain Matthews being out of Town, and Ma- 
jor Wildman not to be found. 

That very Night, my Lords, this ſame Brand 
and Diſney they meet this Noble Lord, my 
= * at the Coffee-Houſe, and give 
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him an Account of the Meſſages: And as ſoon 
as ever he had received the Mcfſage, upon that 
Twenty-Seventh of May, at ten of the clock 
at Night, does my Lord Delamere diſpatch out 
of Town, with only one Servant to attend 
him, and two other Friends that he had pick'd 
up, or appointed to meet him, and go with him. 

With all theſe Badges of Plot and Deſign, 
does my Lord Delamere ſet out that Night. It 
was the ſame Night that Janes came to Town: 
It was late at Night. He changed his Name, 
and went by the Name of Brown. He choſe to 
go all the By-Roads, and would not keep the 
high common Road; and went with great ſpeed, 
as we cannot but preſume according to the Meſ- 
ſage delivered by Jones, on purpole to repair into 
Cheſhire. | 

And if your Lordſhips pleaſe to obſerve, you 
will find ſeveral remarkable Inſtances of Plot 
and Contrivance in the matter: Firſt, That a 
Nobleman, and one of ſo conſiderable a Cha- 
racter in his Country, as my Lord D-lamere, 
ſhould make ſuch haſte out of Town with fo 
ſmall an Equipage, as but one Servant, Then, 
that he ſhould go ſo late at Night: Again, 
that he ſhould change his Name; and that 
ſhould prove to be a Name not caſually taken 
up, as the firſt Name he could think of next his 
own; but a Name of diſtinction, that he was 
known by among all his own Party : For all the 
Communications between the Contederates and 
him, were managed, as to him, under the Name 
of Brown. By that Name, ſeveral of the late 
Duke cf Monmoutb's T raitorous Declarations were 
ſent for; which were to be ſent to him, or by 
him, into Cheſhire: And that alone, with Sub- 
miſſion, my Lords, would be a ſhrewd Circum- 
ſtance of Suſpicion, that a Noble Lord, ſuch an 
one as my Lord Delamere, ſhould aſſume the Name 
of a Commoner, and poſt out of 'Town ſo ill ac- 
companied in a Diſguiſe at that time of Night; 
eſpecially the Parliament being then ſitting, as re- 
ally it was. 

Bur beſides all this Circumſtantial Evidence, 
we ſhall prove, by Poſitive Teſtimony, what 
the haſty Buſineſs was, that made my Lord un- 
dertake this Journey in this manner: For, ha- 
ving notice of the Duke of Monmouth's Inten- 
tion to land ſpeedily in England, when he comes 
into Cheſhire, he actually ſets about the Work 
to put that County in a forwardneſs to aſſiſt in 
the Rebellion, endeavours to ſtir up the People 
to join with himz and acquaints one that he 
imployed in that Affair, with the whole Deſign, 
that he was engaged to raiſe ſo many Thouſand 
Men, and ſo much Money, to be ready by ſuch 
a Day. 

Nor does my Lord reſt here: But, after the 
Duke of Monmouth was landed in the Weſt, to 
corrupt the Minds of the People, we ſhall prove 
what Diſcourſes he had, (and theſe will teſtify 
his Inclinations to the Cauſe) concerning the great 
Victories he had obtained over the King's Forces, 
and how he applauded his Conqueſts. 

My Lords, we ſhall plainly ſhew you all this 
that i have opened in plain Proof: And then, we 
ſhall ſubmit it to your Lordſhips Judgments, 
whether this noble Peer be Not Guilty, as he has 
pleaded to his Indictment. 

L. H. Steward. Call your Witneſſes, Mr. A.- 
torney : Who do you _ with ? 

F Mr. 
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Mr. At. Gen. My Lord Howard of Eſcrick: We 

deſire he may be firſt ſworn. ( hich was done. 

L. II. Steward, Well, what do you aſk my Lord 
Howard ? 

Mr. At. Gen. My Lord, I call you to give an 
Account what you know of a Deſign of an 
Inſut rection that was to have been; and in 
what Parts; and what ſhare Ch-/ire was to have 
had in it, in the late King's Time. 


L. H. Steward. You hear the Queſtion 3 what 


ſay you to it, my Lord? 


L. Howard. My Lord, I am to direct my ſelf 


to ſpeak to what was done in the late King's 
Time : For as to that Noble Lord at the Bar, I 
have nothing to ſay againſt him. 

L. H. Steward. My Lord Howard, if J appre- 
hend Mr. Atlorney aright, you are not called as a 
particular Witneſs againſt my Lord Delamere 3 
but only to give an Account, what was agreed 
upon in any Conſultations, where you were pre- 


ſent, in the late King's Time, about a Con- 
ſpiracy for an Inſurrection? 
L. Howard. If fo, my Lord, then J am called, 


not to be an Evidence againſt my Lord Delamere, 
but againſt my Self; that is, to repeat what J 
have often delivered at ſcveral Trials, in the 
Courts of Juſtice; and which I muſt always re- 
peat, with Shame and Confuſion for my Guilt, 
as I cannot but always reflect upon it with Sor- 
row and Horror. 
his Majeſty, and this Honourable Court, for me 
ſo to do, I ſhall endeavour to comply with it, 
and repeat it as well as I can, by the Aſſiſtance 
of a broken Memory; it being an Account of 
things done ſeveral Years paſt, and from a Me- 
mory interrupted by ſuch Accidents as are very 
well known, and as have diſabled me to make 
a more diſtinct and particular Relation before ſo 
great an Auditory. | 

My Lords, I ſuppoſe, it will be expected, I 
ſhould begin my Account with the Occaſion and 


Ground, and the Time when thoſe Things hap- 


ed. | 
222 H. Steward. Take 
Lord. 

L. Howard. Truly, my Lord, I am not able 
to fix the particular Time, unleſs you will give 
me leave to reckon the Years by the Sheriff: of 
London, as the Romans uſed to do theirs by their 
Conſuls; for I have no other means of computing 

the exact Time. | 
I. H. Seward. Pray, my Lord, tell the Times 
as near as you can, and uſe what helps for your 
Memory you think beſt. 

L. Howard. My Lords, it was in that Year, 
when Mr. Shate and Mr. Pilkington were Sheriffs, 
for the City of London: And at that time, it is 
well known how great Heats did ariſe upon the 
Conteſts that were in the City, about Election of 
Officers for the Year enſuing 

Mr. At. Gen. May it pleaſe your Grace, my 
Lord Delamere ſeems to be faint with ſtanding : 
If your Grace pleaſe, a Chair may be provided 
for my Lord to fit in. 

L. H. Steward. Ay, by all means: Let a Chair 
be provided for my Lord to fit down. Go on, 
my Lord. 

Lord Howard. My Lord, I was ſaying, that the 
Conteſt about the diſputed Election of Sheriffs, 
had occaſioned ſuch Heats in the City of London, 
and other Places, that it was even beyond the 


your own Method, my 


Bur if it be for the Service of 


common expreſſions of diſcontent. I knew nothing 
of any particular Deſign there was in hand till about 
ſix Weeks after, when Captain Malcot came to me, 
a Perſon I had known ſome time before, and upon 
diſcourſe, acquainted me; that he had found our 


that there were ſome Perſons engaged in a conſi- 


derable Action that was near its Execution; and 
that in order to it, he had had notice given him to 
make preparation, and thereupon he had thought 
fir, for that reaſon, to withdraw from the place 
where he did at that time lodge, (which was in 
Red-Lion Court in Fleet-ſtreet, as I remember) and 
betake himſelf to a private Lodging, that he might 
be the readier for Action; and to put himſelf into 
a better Equipage for joining in the Enterprize, he 
had bought himſelf a Horſe, and ſent his Son into 
Ireland to turn all he could into ready Money, and 
return it, that he might be the better able to go 
through with the Undertaking. My Lords, this 
was a great ſurprize to me; for though I knew, as 
all the reſt of the World did, that there were great 
diſcontents, yet, till then, I never had any inti- 
mation of any particular deſign. I rold him I was 
going into the Country, but ſhould be glad to know 
how things. went, and deſired him to write to me, 
and gave him a little Cabala or Cypher to diſguiſe 
the matter he was to write about, And when I was 
in the Country, I did receive ſeveral Letrers which 
intimated ſomething of a Deſign that was going on; 
and at laſt he writ with ſome warmth to me, of 
a neceſſity we were under to enter into Action, 
and of the readineſs of my Correſpondents ; (for the 


Style of the Letters was that of Merchants, for ſo 


was the Cant that I had given him:) But truly IL 
was not over-haſty in my return to London, bh 
cauſe I rather choſe to ſee what would be the Iſſue 
of what was then projected, before I did in- 
termeddle in ſuch an Affair, and ſo made uſe of 
all the delays I could to retard my return, and 
came not to Town till that Week which deter- 
mined the long continued Controverſy in London. 
Nay, and then alſo avoided meeting with any bo- 
dy in any ſet-way, till I could better ſee how things 
were managed, and what event they would pro- 
bably come to: thereupon I would not go to my 
own Houſe, but took up my Lodging at Mil:-2nd, 
and lay there three or four * till the Day came 
tor confirming the new- elected Sheriffs, and the 
Election of a new Lord Mayor, which as I take it, 
15 on the day before Michae/mas-day, and Michae!- 
mas-day. When that day was over, I could not 
find there was any Intention of entring into any 
ſort of Action; I found indeed there were great 
Murmurings in the mouths of all ſorts of Pco- 
ple, and very angry warm Speeches, and nothing 


elſe: So I thought the buſineſs was over for that 


time, and thereupon away I went to my own 
Houſe. This, my Lords, was upon the Satur- 
day, as I remember: Upon the Monday. Morn- 
ing Captain Walcot came to me, and deſired that 
he might have ſome private diſcourſe with me 
in my Garden; and there he told me, my Lord 
Shaftesbury had withdrawn himſelf, and that he 
did believe things were in a great Preparation 
for Action. I deſired him to tell me what it was; 
he anſwered me, That he deſired to be excuſed 
in that, for I muſt go to my Lord Shaftesbury, 
who would give me an account of the whole: 
and withal he told me, my Lord Shaftesbury 
had been much deſerted and il] uſed by thole 
Lords upon whoſe concurrence he had rely*d, 
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at was the reaſon why he had withdrawn 
rake and kept himſelf © on I told him, 
I did not know my Lord Shafteshury had _ 
deſire to ſpeak with me. Yes, he ſaid he had, 
for he had ſent him to me on purpoſe, and he 
was to bring back my anſwer, whether I would 


join or no. I told him, if my Lord deſired to 


ſpeak with me, I would wait upon him; and 
thereupon I went with him, and he carried me 
to a place where my Lord Shaftesbury was re- 
tired into the City, ſomewhere about Foſter-Lane 
or Mood. ſtreet, at the houſe of one Watſon. When 
I came there, after Salutation my Lord Shaftes- 
bury began to make great reflections upon the 
Miſery and Badneſs of the Times, particularly, 
upon the iſſue of that great Affair, the Election 


of the Sheriffs, which had ended ſo unfortunately 


to the Terror of all good men: For whereas be- 
fore, the great and ſure reſort of innocency was 
to the Integrity of our Juries, when returned by 
fair and equal Sheriffs, they looked upon the 
eagerneſs of getting thoſe Perſons ſworn that 
were then in Office to be a deſign to intrap the 
innocent, the elected Sheriffs being eſteemed per- 
ſons that would accommodate themſelves to the 
humour of the Court; and now every man muſt 
be run down for Crimes that he was no way 
guilty of, if the finger of the Court did but 
point him out to deſtruction. The apprehenſion 
of this, he ſaid, had made him withdraw himſelf, 
not knowing how ſoon he might be ſeiz*d, ſhould 
he have remain'd in publick ; and he thought 
the danger was as imminent upon, and likely -to 
reach to others, as well as to him; and particu- 
larly to my ſelf, and therefore, he ſaid, the ſenſe 
of this danger ought to put every Engli/hman 
that had a value for his Conntry, and any thing 


that was dear to him in it, upon uſing his ut- 


molt endeavours to give ſome prevention to thoſe 
calamities which were impendent over us, and 
which threatned the deſtruction of all men that 
ſtood up for the Rights of the people: and this, 
he ſaid, was his reſolution, 

My Lord, in order to this, he declared to me, 
what Preparations had been made for the Raiſing 
of Force for this purpoſe; he ſaid, there were 
eight or ten thouſand Men (I cannot fix the par- 
ticular number) that he was well aſſured to have 
ready in the City ; That there had been divers 
Horſe (I think about Fourſcore or an Hundred 


he named} that about a Fortnight before, had 


been, by parcels, drawn into the Town, with- 
out being oblerved; and theſe were in daily ex- 
pectation to go into Action; but through the 
unhandſome Diſappointment of the Duke of Mon- 
mouth, and the other Lords that adhered to 
him, who were to have joined in the Action, 
and have ſet the Wheels at work in other Parts, 
he was left alone to do the whole in his Pro- 
vince of London, they being not ready to concur 
according to their Engagement : But as he ſhould 
have the greater Danger, ſo he ſhould haye the 
greater Glory; and he refolved to go through 
with the Attempt, or periſh in the Execution. 
To all this Diſcourſe, I gave ſuch an Anſwer 


as the nature of the thing required: I told m 


Lord Shaftesbury, I could not deny all thoſe 

things to be true, as he had repreſented them 

in his Diſcourſe; and that I would not diſtruſt 

his Judgment ſo much, as to ſuppoſe he would 

enter upon ſuch an Affair, without due delibe- 
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ration of all the Circumſtances requiſite to it; 
and ſo I would not queſtion, but there was ſuch 
Preparations, and that he had Afurance of ſuch 
a Force, as he had ſpoke of, whenever they ſhould 
begin any Action. But I told him ſomething 
ſtuck with me, and troubled me very much; 
That, in a time of ſuch difficulty, when the 
convenient Help of the Nation was all little e- 
nough to join in the Work, he ſhould ſtand by 
himſelf, and engage in ſuch an Enterprize, in 
ſeparation - from thoſe other Lords, of whoſe 
Help there would be ſo much need. He faid, 
he could not help it, they had appointed this 
time, and that, but now, when it came to the 
puſh, they were not ready to do their Parts; 
but the People were now in ſuch expectation of 
ſomething to be done, eſpecially in London, that 
it was impoſſible to reſtrain them, and as im- 
poſſible to get thoſe Lords ready to join with 
them. I told him, I was altogether unacquainted 
with the proceedings in this Affair, and that all 
of it was wholly new to me: But pray, my Lord, 
ſaid I, give me leave to act that part in this 
buſineſs, that, I think, will moſt conduce to the 
ſucceſsful Iſſue of it, which is to be a Media- 
tor between you; and let me deſire you to let 
things reſt as they are, till I have endeavoured to 
create a better underſtanding between your Lord- 
ſhip, and thoſe Lords, of whoſe Tergiverſation 
you ſeem to complain. Upon this my Lord 
was in a great heat, and expreſs'd himſelf with 
great warmth; but at laſt, wich much ado, he 
gave me permiſſion to go to the Duke of Mon- 
mouth, and aſſure him, and the reſt of the Lords 
that were concern'd, and tell them from him, 
that, if they would be ready to take the Poſts 
that were aſſign'd them, according to their own 
former Agreement, and immediately enter upon 
Action, he would join with them; but if not, 
he was reſolved to go on alone. This was, as I 
remember, upon Tueſday, the Second of October: 
upon the Wedneſday Morning I went to find 
out the Duke of Monmouth, but coming to his 
Lodgings, he was gone to Moor-Part, where, 
when I came, I found ſeveral Perſons with him ; 
but after a little time, I ſeparated him from the 
Company, and whiſpering to him, I gave him ta 
underſtand, how great a Diſorder I found my Lord 
9h-ft-5bury in, and how great a Complaint he - 
made of his being deſerted by him, and the other 
Lords engaged with him, and what Reſolution 
he had taken to ſet upon the Work alone. My 
Lord, ſays he, I think the Man is mad, his 
„Fear makes him loſe his Underſtanding ; I do 
not know why he hides himſelf from his Friends, 
«© that no body can tell where he is: but as to 
that which he ſpeaks of, of our forſaking him, 
and Breach of Faith, he is miſtaken, For, 
tis true indeed, we are about doing the 
Thing, that he is ſo eager for, but we are 
not for doing it ſo haſtily, as his Fears pre- 
e cipitate him to do; and he muſt excuſe us, 
if we comply not with his Humour, to hazard 
the whole Undertaking by a raſh beginning.” 
Upon that, I faid to him, My Lord, I ſhall 
not diſcourſe the Particularities of the buſineſs 
with your Grace; but this is all that I at pre- 
ſent addreſs to your Grace for, to be a means, 
it I can, with your Grace, as I have been with 
him, to procure a Meeting between you, that 
you may ſettle it with one another. With all 

Ff 2 my 


& my heart, ſays the Duke, pray let it be ſo; 
„ for, though my Lord Shaftezbury is angry 
„ without a cauſe, yet I would not have him 
„e Joſe himſelf in a temerarious Undertaking,” 
My Lord, faid I, I will tell him what you fay, 
and will fee if I can work him to a Compli- 


ance with the Propoſal. The next day, being 


Thurſday, my Lord, I went to my Lord Shaftes- 
bury again, and reported to him the Diſcourſe 
J had with the Duke of Monmouth, and what 
Anſwer he had given to his Complaint of their 
deſerting him. He reply'd, < It was falſe, they 
« had poſitively engaged to be ready by ſuch a 
<« time, and had appointed the very Day; but 
* now they were off, and would not tell when 
they would be ready: and withal, he told me, 
he greatly ſuſpected the Duke of Monmouth to 
have a ſecret Correſpondence with the King. I 
then deſired him, That he would pleaſe to con- 
ſent ro the Treaty that was propoſed, and give 
the Duke of Monmouth, and the Lords a Meeting. 
He, in great heat, replyed, No, he would come 
no more at them. It is ſtrange, my Lord, ſaid 
I, that you ſhould have ſuch an Opinion of theſe 
Men, that they would go about to betray you ; 


they are not Men of that ſize: but he perſiſted 


in it, that they had dealt perfidiouſly with him : 
For after a poſitive Agreement, when the Thing 


was brought juſt to the Birth, they withdrew 


their helping hand: but he was ſure, in London, 
he could raiſe a ſufficient Force to do the Work, 
and if he were but once ſet on horſe-back, he 
would head them himſelf: But yet he was wil- 
ling to put it off for a Fortnight, or three Weeks 
longer, if they would be ſure to keep pace with 
him. With this Propoſal I went the next day, 
which was Friday, to the Duke of Monmouth, and 
had the ſame Anſwer from him, that I had be- 
fore; but withal, he bid me tell my Lord Shaftes- 
bury, That he did make it his earneſt Requeſt to 
him, to give him and his other Friends a Meet- 


ing before he engaged in this buſineſs: For he 


found by his precipitation, he was about to de- 
ſtroy himſelf, and all that adhered to him. There- 
upon, I came to my Lord Shaftesbury again, upon 
the Saturday; and when I came there, after a 
long and importunate urging all the Arguments 
I could think of, I ſo far prevailed with him, 
that he agreed to give them a Meeting, upon 
condition, that it ſhould be the next day: and 
becauſe it. ſhould be ſo private, that no. notice 
might be taken of it, he choſe to have the Meet- 


ing at his own Houſe, where no body would 


ſuſpect him to be, and whither he would be con- 
veyed, under the Diſguiſe of a Parſon. I went 
back with this Meſſage to the Duke of Monmouth, 
who did undertake, that the other Lords ſhould 


be there. | 
L. H. Steward. My Lord Howard, not to 


interrupt you, Did he name thoſe other Lords? 


If he did, pray acquaint my Lords, who they 
were. 

L. Howard, My Lord Shaftesbury named my 
Lord Ruſſel and my Lord Gray, and a great 
many more that ſhould bear their parts. I went 
to the Duke of Monmouth, and told him of it, I 
ſay, and he engaged, that they ſhould certainly 
be there: But, upon the Sunday Morning, when 
I came to the Temple, there I found a Meſſage 
left for me, that my Lord Shafiesbury had receiy'd 
an Alarum, That there was ſome great Tories 
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living near his Houſe in A derſgate-ſircet, who 
were continually ſpying about; and ſo great a 
Company might make their more than ordinary 
Obſervation : That this gave him ſuch a Jealouſy, 
as would not permit him to meet according to 
his Appointment. Afterwards, I came to a better 
underſtanding of the Reaſon of this, and found 
there was ſome Fineſſe in it, which I could not 
comprehend before: But after this time, I never 
ſlaw my Lord Shaftesbury, for he removed then 
to other Lodgings. So that, what I now ſpeak 
of him, is only what I had, by hear-ſay, from 
others: For I had no knowledge of what paſs'd, 
as to him, but what I had from Capt. Walcot; 
who told me, That after that, there were ſeveral 
days of Meeting appointed, but ſtill, from time 
to time, put off ; but upon what reaſon, I cannot 
— remember. 

This is all I know of my Lord Shaftesbury ; and 
the latter Part is wholly by Hearſay from Walcot. 
But by reaſon of this Agitation, we continued 
under Expectation till ſuch time as my Lord 
Shaftesbury went into Holland; where he ſhortly 
after died. And truly, I thought, at that time, 
much of the Deſign was quaſhed, and laid aſide: 
But, ſoon after Ferguſon came over; who, when 
he came here, began to revive and quicken the 
Buſineſs, and puſh it on to Execution, I ſpoke 
with him at the One Bell in the Strand; and there 
he gave me an Account of all the Steps that had 
been taken: He told me what Preparations had 
been made in the City, in general; what to 
ſeize the Gates of the City; what to poſſeſs them- 
ſelves of the Tower; what to attack the Guards; 
and ſeveral other things, which I can't now ſo 
well remember, the Impreſſions of them being 
worn out of my Memory, by length of Time, 
and other Accidents. 

This, in general, is all that I can ſay, as to 
what was previous to the particular Engagement 
wherein I was concern'd: For, at laſt, after ma- 
ny Diſcourſes, the Troubles and Difficulties of 
the Times encreaſing, and the Dangers that threar- 
ned us, as we thought, growing higher and high- 
er, this gave an Occaſion for our uniting Coun- 
ſels, and entring into a kind of Fun#fo ; which, 
I ſuppoſe, 1s foreign to this Aﬀair before your 
Lordſhips ; and therefore, I ſuppoſe, would be 
likewiſe impertinent for me, to trouble your 
Lordſhips with. 

L. H. Steward. Mr. Attorney, do you deſire 
my Lord Howard ſhould give an Account of the 
other Meetings, and Conſultations, at which he 
was preſent ? | 

Mr. At. Gen. My Lord, I think there will be 
no need of it; and I am unwilling to take up 
your Grace's Time to no purpoſe. | 

L. Howard. As for that Noble Lord at the 
Bar, I know nothing concerning him. 

L. H. Steward, Then, Gentlemen, will you have 
him aſked any Queſtions? 

Mr. Ar. Gen. No, my Lord. 

L. H. Steward. My Lord Delamere, will you 
aſk him any more Queſtions? 

L. Delamere. No, my Lord. 

Mr. At. Gen. Before my Lord Howard goes, 
I would aſk him one Queſtion in general, whe- 
ther he knew of any Deſign of a Riſing in Che- 


ſhire? 


* Howard, No, my Lord, 1 knew of none at 
all. 
| Mr, 
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Mr. At. Gen. Then we deſire my Lord Gray 
may be ſworn. 

[Which was done. 

Mr. At. Gen. Pray, will you give his Grace 
and my Lords an Account, what you know of 
any Deſigns of an Inſurrection or Rebellion, when 
you were beyond Sea, or before? and who were 
engaged in it? | 

L. Gray. My Lord, I am ſubpæna'd hither on 
behalf of the King 3 and I am alſo /ubpzna*d on 
behalf of my Lord, the Priſoner at the Bar. 1 
do not know any thing, that I can ſpeak of my 
own Knowledge, againſt the Priſoner z nor have 
I any thing to ſay, that I know of, that will be for 
his Advantage. But I am here ready to anſwer 
- ſuch Queſtions, as ſhall be aſk'd me, either of one 
ſide, or the other. : 

Mr. At. Gen. My Lord, the Queſtion I aſk 

ou, is, What do you know of any Deſign of a 
Riſing in Cheſhire, and when? 

L. Gray. About the Time of Election of 
Sheriffs for the City of London; I mean, that 
memorable Time of the conteſted Election, 
which furniſhed the World with ſo much Diſ- 
courſe, and was the occaſion of ſuch Heats and 
Animoſities: About that time, the Duke of Mon- 
mouth, and my Lord of Shaftesbury began to diſ- 
courſe about making uſe of that, as an Oppor- 
runity to accompliſh their Deſign; for they 
thought the Ferment was ſo high, that Men 
would eaſily be diſpoſed to an Inſurrection: and 
after many Diſcourſes to that purpoſe, they 
came to this Reſolution, that they would apply 
themſelves to make what Intereſt they could, to 
procure a Riſing in three ſeveral Parts of the 
Kingdom at once: one in Cheſhire, whither the 
Duke of Monmouth was to betake himſelf ; and 
there be adviſed by my Lord Macclesfield, my 
Lord Brandon, my Lord Delamere that then was, 
and the Priſoner at the Bar, what Gentlemen 
were proper to apply to, for joining in the 
D-ſign. The ſecond was in London, which was 
aſſigned to be the Province of my Lord of 
Shaſtesbury. And the third was in the Weſt ; 
which was commitred to the Care of my Lord 
Ruſſel. The Duke of Monmouth did according! 
go his Progreſs into Cheſhire, as is very well 
| known; and upon his Return, was taken into 
Cuſtody by the Serjeant at Arms: Upon which, 
Sir Thomas Armſtrong was ſent Poſt to Town, to 
get an Habeas Cortus; and withal, to deliver a 
Meſſage to me, to be communicated to my 
Lord Ruſſel, and my Lord Shaftesbury : Which 
Meſſage, as near as ! can remember, was to this 
Effect; That he had been kindly receiv'd by 
the Gentlemen of the County, and had diſ- 
cours'd the Matter with them, and found them 
all inclined very much to his Satisfaction: That 
upon his being arreſted, he had been adviſed 
to make his eſcape into Cheſhire, and riſe im- 
mediately; but that he would not do a Matter 
of that great Importance, without the Appro- 
bation of his Friends. This is all that I know 
of any thing, that was deſigned in Cheſhire. 

Mr. At. Gen. Pray, my Lord, what do you 
know of any Meſſages that Captain Matthews or 
Jones brought over from Holland, and to whom, 
and from whom ? | 

L. Gray. Sir, I will give the beſt account I 
can, upon the ſudden, for I am not prepared to 


give a particular diſtin account, in regard 


for High-Treaſon, 


Mr. At. Gen. M 
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I did not know it would be expected from me, 
nor indeed that it would affect the Priſoner at the 
Bar. 

L. H. Steward, Pray, my Lord, give my Lords 
the Peers as ſuccinct and particular an Account as 
you can. 

L. Gray. My Lord, ſoon after the late King's 
Death, the Duke of Monmouth was at Amſterdam 
with my Lord of Arg, where there was an 
account given of the Deſign that was in hand, 
of an Inſurrection in Scotland, and the Prepara- 
tions that had been made in order to it; and at 
that time there came over to Holland Mr. Crag, 
that came as I was inform'd from Major Wildman, 
and his Errand was to promote and recommend 
a Reconciliation between the Duke of Monmouth 
and my Lord Argyle, who till that time had acted 
in ſeparate Intereſts; and Crag then gave an ac- 
count that Means and Money were prepared: 
he had no particular Meſſage to the Duke, be- 
cauſe he did not know of meeting him there 
at that time, The Duke of Monmouth, upon this 
Encouragement, did ſend Captain Matthews into - 
England, with a Meſſage to Major Wildman, 
wherein he did deſire him that he would procure 
a Meeting with my Lord Macclesfield, my Lord 
Brandon, my Lord Delamere, and I think Mr. Charle- 
ton, and acquaint them that he had received a 
full account of my Lord Argyle's Affair, and 
the Preparations that had been made for it, and 
accordingly he had ordered his own Affairs to 
join with him; he likewiſe ſent Crag with a 
Meſſage to the ſame purpoſe to other Friends in 
London, and he diſpatch'd away one Batteſcomb 
into the Weſt, to prepare things there, When 
Crag return'd back again to the Duke, he gave 
him an account that Major Mildman had procurd 
a Meeting with thoſe Lords and Gentlemen, that 
I mentioned before, who were all of Opinion, 
that the Duke of Monmouth ſhould go for Scot- 
land, for they thought that his coming there, 
would be the beſt Service he could do the Intereſt 
at preſent, and they ſhould know the Strength 
of the Enemy here, by their ſending Forces to 
ſuppreſs the Rebellion there. There was like- 
wiſe a particular Meſſage from Major Vildman 
to the Duke of Monmouth, that he deſired he 
would bring over with him a Broad Seal to 
ſeal Commiſſions with, and to take upon him the 
Title of King. The other particular Branches of 
the Meſſage I do not ſo well remember, but 
only this, he was particularly aſk*d, whether the 
Priſoner at the Bar was there, and he ſaid he 
was- 

Mr. At. Gen. Pray, my Lord Gray, will you 
give an account what you know of Jones's 
coming over, and what Errand he was ſent 
of ? 

L. Gray. Jones came ſome time after Crag re- 
turn'd, and he gave an account of other things 
conformable to what Crag had ſaid, and was ſent 
back again to England by the Duke of Monmouth 
to give an account of his being ready to fail ; he 
gave him alſo a Letter, the Contents whereof I 
did not ſee. I had ſome ſhort account of it, bur 


. whether it were written to any particular Perſon, 


I cannot tell; the Sum of his Meſſage was, that 

he would land by that time he could get chi- 

ther. | 

Lord Gray, Jn had fre- 

the Duke of Monmouth, 
and 


quent Diſcourſe wit 
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and fo I ſuppoſe you can give an account who 
he kept Correſpondence with, and upon whole 
Aſſiſtance he relied. | 

L. Gray. I ſuppoſe few people will believe 
we were ſo weary of our Lives, as to come and 
throw them away with Threeſcore, or a very 
few more Men, (for it was but a very ſmall 
number we began with) except we had had Ex- 
pectation of good aſſiſtance. This I am ſure of, 
by all Diſcourſes with the Duke of Monmouth, 
he did depend very much upon Cheſhire, and was 
reſolv'd to have landed and begun there; but 
afterwards he conſider2d of it, and thought bet- 
ter to fend ſome ſort of excuſe for not landing 
in Ch-/hire, that the Perſons that were to be ap- 
ply'd to there, being Men of great Quality and 
Intereſt in their Country, and able to manage 
it, without his Aſſiſtance: but in the Wieſt, the 
Friends he relied on, were not of that conſide- 
rable Quality, and therefore he choſe to land 
there. 

Mr. At. Gen. What Lords did he name, that he 
depended upon. 

L. Gray. I did name them ; my Lord Maccles- 
feld, my Lord Brandon, and my Lord Delamere; 
but I obſerved when the Duke of Monmouth 

{poke of his Friends in Cheſhire, he did name my 
Lord Macclesfield, and my Lord Brandon as Per- 
ſons. | 
Earl of Nottingham. My Lord Steward, I 
humbly pray this Witneſs may be aſked to whom 
that Letter was written, that he ſaith the late Duke 
of Monmouth ſent by Jones? 

L. H. Steward. You hear my Lord's Que- 
ſtion, who did Monmouth ſend that Letter by 
Jones to? | 

L. Gray. My Lord, I never ſaw the Letter, 
nor do I know any Directions there were upon 
it; I always looked upon it as a Paper of In- 
ſtructions given to him about the time when, 
and the name of the place where the Duke was 
to land. 

Mr. At. Gen. We will give an account of that 
by Jones by and by, my Lord. Now ſwear Na- 


thaniel Wade. 

[Which was done. 
TL. H. Steward. Well, what do you ask this 
Witneſs? 

Mr. At. Gen. Wade, that which I call you 
for, is this, to give an account what you know 
of any Deſign of landing in Cheſhire, or elſewhere, 
and of Jones's coming over, and what Errand he 
was ſent upon? 

Mr. Wade. My Lord, I ſhall give an account 
as far as I know. After the death of the late King, 
Captain Matthews came to Amſterdam and gave 
an account there, that the Duke of Monmouth 
intended to be there ſhortly to meet and conſult 
with my Lord Argyle, who, we underſtood, 
then was preparing for an Expedition into Scot- 
land; thereupon I was ſent into Friefland to de- 

fire my Lord Argyle to come to Amſterdam, which 
he did and there the Duke of Monmouth did 
conſult with him, and they did agree together, 
that at the ſame time that my Lord Argyle made 
an Inſurrection in Scotland, the Duke of Mon- 
mouth ſhould invade England, and to that end, 
that he ſhould fend to thoſe Friends he had in 
England, to be ready to aſſiſt him when he came 
there; and in order to it, he did ſend Captain 


Matthews, who, amongſt other things, was to 


I 


go to the Duke's Friends in Cheſhire, and amongſt 
them, my Lord Delamete was named to be one, 
and the buſineſs was co Gcfire them to be read 

to aſſiſt him when he thouid land. Accordingly 
Captain Matthews went; but a little after his 
going away, I think one Crag came over, and 
he came from Major Wildman, and his buſineſs 
was to endeayour a good Underſtanding between 
the Duke of Monmouth, and my Lord Argyle, 
who were then at ſome difference ; and to en- 
deavour to make them act jointly by united 
Counſel, A little after he was ſent back again 
into England to Major H/ilaman, to deſire him to 
aſſiſt them with ſome Money ; he went back 
again, and returned, but brought no Money : 
thereupon he was ſent again by the Duke of 


Monmouth, becauſe the firit time he was not ſent 
by him. The Sum demanded was ſix Thouſand 
Pounds, or four Thouſand Pounds, and at laſt 


he ſent for a Thouſand Pounds, Crag returned 
with this Anſwer, that they could nor aſſiſt 
them with Money, for they did not know to 
what end they ſhould have Money, but to buy 
Arms, and for that the People were weil provi— 
ded enough already, and there wes no nced of 
Money for that purpole. The Duke of Mox- 
mouth a while after tent Mr. Crag, and pawn'd 


all the Jewels he had, to raiſe Money, and fic- 


ted out three Ships for this Service, laden with 
Ammunition 3 and becauſe he had promiſed my 
Lord Argyle to make a Diverſion in Englard, 
while he invaded Scotland, he refolved to go 
with that Proviſion he had, and deſired by 
Mr. Crag, that ſince thoſe Lords and Gentlemen 
that were to aſſiſt them, had ſent no Money, as 
was deſired of them, and expected from them, 
they ſhould now trouble themſclves with no 
further needleſs Conſultations ; but ſhould re- 
pair each Man into his own Country, where 
their Intereſt was greateſt, to be ready when he 
ſhould come. And in order to this, the Duke of 
Monmouth did ſet ſail from Holland, and came 
to Lyme, and landed there; and did after- 
wards order his March, ſo that he might moſt 
conveniently meet with his Cheſhire Friends; that 
is, towards Glouceſter, and ſo to get Glouceſter- 
Bridge, that thereby gaining the Command of 
the River of Severn, thoſe of Chejhire, if they 
did, as was expected, make an Inſurrection at the 
ſame time, they might eaſily join together. In 
purſuance of this D-fign we came to Heng 
Bridge, and there a Party of the King's Hoiſe {et 
upon us, and we took ſome Priſoners, :nd 
thereupon thought it adviſahie not to let the 
King's Army join together, but to go back and 
engage thoſe that were already come together; 
and that was the reaſon we did not go over the 
Bridge. 

Mr. At. Gen. Do you know any thing of Fones's 
coming into Holland, and for what? 

Wade. My Lord, I had forgot that; a 
little before Crag's going laſt away, Jones came 
over, and his Buſineſs was to know why WC 
ſtaid ſo long, for the Duke of Monmon!/s Friends 
in Exgland had expected him long before, and he 
was diſpatch'd away quickly to acquaint them the 
Duke was coming. 

Mr. At. Gen. Who was it he ſent to, to acquaint 
with his coming ? 

Made. To Major Wildman, he was directed to 
Major Wildman. 

Mr. 
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Mr. A.. Gen. Who elſe were to be acquainted 
with it ? | 
Wade. Amongſt the reſt, my Lord Delamere, 
my Lord Macclesfield and my Lord Brandon were 
to be acquainted that he was coming, and expected 
that they ſhould raiſe what Forces they could to 


aſſiſt him. 


L. H. Steward, Will my Lord Delamere aſk him 
any Queſtions ? | 3 

L. Delamere. No my Lord, I never ſaw his Face 
before, that I know of. 

L. H. Steward. Who do you go to next, Mr. 
Attorney 

Mr. At. Gen. Next we call Richard Goodenough : 
Swear him, [//bich was done.] That which I 
would know of you, Mr. Goodenough, is, whether 
Jones was ſent of any Meſſage, and about what? 

Goodenough. My Lord, I was beyond Sea with 


the Duke of Monmouth, and Mr. Jones was ſent 


(among other Perſons) to my Lord Delamere to 
give him notice that he ſhould be ready againſt 
che time that the Duke ſhould land, and take care 
to ſecure himſelf, that he might not be ſeized here 
in Town, for we were apprehenſive ſuch a thing 
would be attempted. 

Mr. At. Gen. What Directions were given him, 
what Lords to go to? 

Good-nough, My Lord, we were informed in 
Holland, that my Lord Delamere was one of thoſe 
Lords that had promiſed to draw his Sword in his 
behalf. | 

Mr. At. Gen. Had you any diſcourſe with the 
Duke of Monmeuth about it at any time? 
 Goodenough. Yes, I have diſcourſed with the 
Duke of Monmouth ſeveral times. 

L. II. Steward. Ay, what did he ſay to you about 
it? 

Goodenough. My Lord, he ſaid (among other 
things) that he hoped my Lord Delamere would 
not break his Promiſe with him? 

L. Il. Steward. My Lord Delamere, will you aſk 
him any Queſtions? | 

L. Delamere. No, my Lord. I never ſaw his 
Face before, that I know of, I will aſſure you. 

L. II. Stetvard. That is pretty ſtrange, ſo famous 
an Under-Sheriff of London and Middleſex, as he 
was. 

Mr. At. Gen. Then ſwear Jones, [Which was 
done. ] Pray will you give an account what 
Meſiage you received from the Duke of Mon- 
mouth upon your going over into Holland, and to 
whom you were to deliver it, and what became of 


-t'f 


Jones. My Lord, I went to Holland about the 
latter end of Afril laſt ; my going, as I have ac- 
quainted his Majeſty and the Council, was not 
only about this Aﬀair, for I had other Buſineſs 
that called me thither, which I ſhall not now take 
up your time, or trouble you with repeating of : 
but having ſome — of from Mr. Diſney, 
that there were ſome Intentions of doing ſome- 
thing, tho it was communicated to me but very 
darkly, and therefore that little I did know, made 
me tie willinger to go for Holland ſo ſoon as I 
did e but before I went, I had a mind to under- 
ſtand ſomething more of the Deſign ; and there- 
tore the Night before I went, I came to Mr. Di/⸗ 
Len, and acquainted him with my intended Jour- 
ney. Mr. Diſaey did perſuade me againſt it, 
tanking that J had gone upon this account, but 
I told him the Occaſion, which he partly knew, 
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why I went; but withal I told him, I did intend 
to ſee the Duke of Manmaulb, and if he had any 
Meſſage that he wonld have delivered to him, 
I would deliver it very ſafey. He told me all the 
Meſſage I ſhould deliver to the Duke of Monmenth, 
if I ſaw him, was to deſire him to keep to the laſt 
Concluſion, which he would find in a Letter thar 
had been fent to him, and that if he had not yet 
received the Letter, it was to come by the Crop- 
hair'd Merchant, or the Crop-ear'd Merchant, 
I cannot ſay which, but I think it was the Crop- 
hair'd. I aſked him what that Meſſage was, leſt 
the Letter ſhould miſcarry; for I told him, if 1 
ſhould go to the Duke of Monmouth, and refer 
him to a Letter wherein a Meſſage was to be 
brought him, which he was to keep to, and that 
Letter ſhould miſcarry, I ſhould in effect bring no 
Meſſage at all to him. My Lord, thereupon he 
told me, that I ſhould acquaint the Duke of Mon- 
mouth that his Friends in England would not by any 
means have him come for England, but that he 
ſhould continue where he was, and if he thought 
good to go for Scotland, they approved of it. This 
is the Sum of what he ſaid to me, as near as I can 
remember. When I came to Amſterd:im, there was 
one Mr. that was kill'd at Philins-Nor- 
ton, went with me to the Duke of Monmcuth's, 
and when I came to him, I acquainted him, as 
Mr. Diſney appointed me to do, that there was 
ſuch a Letter ſent by ſuch a Perſon, and that ſuch 
a Meſſage was included in it. My Lord, he was 
in a great Paſſion, I know not how to expreſs it, 
and ſeemed to be very much troubled, and did 
reflect very much upon Major Mildman, and ſaid, 
that was Hildman's Work; and he ſaid, (as I think 
that was the word he uſed) Mildman was a 
Villain, or to that purpoſe : but withal he ſaid 
it was too late to ſend ſuch a Meſſage now, and 
that he was reſolved to come for England; and 
he would make Wildman hang with him, or fight 
for it, with him: That //i/dman did think by tying 
his own Purſe, he ſhould tye his Hand, but he 
ſhould find it ſhould not be ſo ; and ſome other 
words of the like nature he uſed, but this is the 
Subſtance of what he ſaid. He gave ſome account 
what Preparations had been made; he ſaid Money 
was very ſhort, and he had been fain to pawn 
all he had, to raiſe what Money was raifed upon 
his own Charge, He aſked me 1t I did think to 
return to England ſhortly ; I told him if he had 
any ſervice to command me for Eugland, I had 
ſome little buſineſs to do at Rotterdam, which I 
would diſpatch, and then I would perform his 
Commands. He told me, he would be glad I did 
return as ſoon as I could for Ergland, and that 
this ſhould be the Meſſage I ſhould carry to Wild- 
man in anſwer to the Meſſage he had ſent him, 
that he would come for England, and he ſhould 
either fight with him, or hang with him; and 
that was all he had to ſay to him. I was coming 
away from him, but he — me, and told me 
he would not have me go out of Town till he had 
ſpoke with me again; this was upon the Sunday: 
accordingly I did go in the Evening to him, and 
when I came, he told me, he would have me 
ſtay till Tueſday Morning, for he was going out 
of Town, and intended to be back again at that 
time; but if not, I ſhould receive from my 
Lord Gray what he had to ſay tome. He did 
not come upon the Tre/day, but my Lord Gray 


did come, and I think to the beſt of my remem- 
brance 
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brance Mr. Crag was with me; he told me all 
he had to fay was, that the Duke intended 
to be in England within nine days, and that 
upon the Thur/day ſeven- night after I came 
away, the Duke would be in E:gland - and he 
bid me to remember to tell Brand, that when he 
heard the Duke was landed, he ſhould acquaint 
Sir Robert Peyton with it, but not till he was 
landed; for tho? they did think that he would 
Join with them when the thing was begun, yet 
they ought to be careful who it was communi- 
cated to, for fear it ſhould be diſcovered and 
diſappointed : this was all that I had in com- 
mand from my Lord Gray. I came to Rotterdam, 
and diſpatch'd my bullnck there, and would 
have come away, but it happened there were 


no Ships coming for England, nor would there 


be any in a Fortnight's time; thereupon ] re- 
turned to Amfteriam. When I came back, I 
went to ſee the Duke, to give him an account 
how it happened that I was not gone for Eng- 
land. The Duke told me he was glad I was not 
gone ; for now he had a further Meſſage for me 
to carry, and he would have me ſtay two or 
three days in Town for it. I ſtay'd three days, 
and came again to him, but he told me he was 
not ready for me yet; then I ſtaid two or 


three days longer till the 21ſt of May, to the. 


belt of my remembrance ; it was upon a Thur/- 
day that he gave me the Meſſage that I was to 
bring into E:g/anud, I came to him in the Mor- 
ning, and he told me I ſhould come to him upon 
the Evening of that Diy, and when I came, 
there was a Paper lay betore him on the Table, 
and he took the Paper and ſcal'd it up; I cannot 
ſay he wrote all that was in that Paper, but the 
Paper that lay before him was not finiſhed when 
I came in, and that he did not write while I was 
there, I am ſure; but he took it up and ſealed it 
before me, and when he had ſealed the Paper, 
he told me, I muit as ſoon as I came to London, 
ſee tor Captain Matthews, Sir Thomas Armſtrong's 
Son in-Law, who lodged at Mr. Blake's in Co- 
veni-Garden, and defire him to acquaint my Lord 
Maccl-sfield, my Lord Brandon, and my Lord 
Delamere with his deſign of coming for England, 
and that he was reſolved to ſet out upon the 
Saturday Morning after I came away, which 
was upon the F,14ay. He told me Captain Mat- 
thews was to ſend one poſt to that place that was 
named 1n the Note to receive Intelligence of his 
landing, and that ſhould be brought to his 
Friends here immediately, (he deſigned it ſhould 
be twenty-four Hours before the Court had 
notice of it in Town,) and thoſe Lords were 
to be in Readineſs, that as ſoon as they knew 
he was landed, they might repair to their ſeve- 
ral Poſts to aſſiſt him. I told him that I would 


deliver what Meſſage he gave me, and aſked. 


him, what I was to do with the Paper he put in- 
to my hands; thereupon, as near as I remember, 
he uſed theſe Expreſſions to me; I do by you, 
as Princes do by their Admirals, when they ſend 
them out upon any conſiderable Expedition, 
which requires Secrecy in the Management of 
it, they have their Commiſſion delivered to 
them ſealed, which they are not to break open 
rill they are at Sea, So here I deliver you your 
Inſtructions ſealed up, which you are not to 
open till you are at Sea; and when you have 
opened them, and read what is contained in 


them, I would have you tear the Paper, and 
throw it into the Sea, or otherwiſe diſpoſe of 
it, leſt you be ſurprized and ſearched at your 
landing, and my Papers found about you. My 
Lord, I aſked him, becauſe J would be as pun- 
Etual in my Meſſage as I could, what thofe 
Lords were to do when they came out of Town, 
whether they ſhould come directly to him or 
no; he told me no, not but that they ſhoulq 
o into the Country, and ſecure their Intereſt 
r him there. I aſk'd him then, if Captain 


Matiberos be out of the way, and I be diſap- 


pointed of meeting with him, ſhall J deliver 
this Meſſage to the Lords my ſelf? He told me 
no, by no means, for thoſe Lords were Perſons 


of Quality, and that that was not a thing to be 


done by me. What ſhall I then do, my Lord, 
ſaid I, if Captain Matthews be out of the way? 
You need not queſtion that, faith he, but if you 
meet not with Matthews, ſpeak to Wildman. 

My Lord, with theſe Inſtructions (and this 
as near as I can remember is the Sum of all 
he ſaid to me) I came 80 and came to 
Sea; when I was out at Sea, I broke open the 
Letter that I had given me by the Duke, and! 
will tell you as near as I can, what were the 
Contents of it; there was written in it to this 


Effect : 


AUNT ON iz Somerſetſhire is the place to 

to which all are to reſort ; the Perſons to be 
acquainted with the time of landing, are the Lord 
Macclesfield, the Lord Brandon, and the Lord De- 
lamere; the Place to ſend the Coach to, is to Taun- 


ton, to Mr. Savage's Houſe at the Red-Lion. The 


place where the Poſt was appointed to return, was 
Cattain Matthews' Lodging, at Mr. Blake's, and 
he was to receive the Meſſage, or if he did not, he 
was % appoint one that ſhould receive it; or if it were 
to return to any other place, that was left to him to do 
as he thought fit. = 


And this was all, as near as I can remember, 
When I had ſeen this, I came to London, and being 
very weary and tired, when I came home, I went 
to bed. 

Mr. At. Gen. Pray tell the Court as near as you 
can, what day it was you came. | 

Jones. I came out of Holland the 22d of May, 
I came home the 27th, and looking upon my Al- 
manack, I find that it was the Y/edneſday Fortnight 
before the Duke landed, that I came. When I was 
come home, I fent for Mr. Di ney, and he came to 
me immediately; I told him I had ſeen the Duke, 
and deſired that he would help me to the Speech of 
Captain Matthews. He told me he was out of 
Town ; then I defired to ipeak with Major ildman, 
he told me he was gone out of Town too. Then I 
told him I muit dcliver my Mcſſage to him, and! 
told this Meſſage as I have told your Lordſhips be- 
fore, and therefore left it to him to convey it to 
the Knowledge of thoſe Lords that were concerned; 
he did ſeem to be unwilling, and told me he did not 
know how to communicate it to thoſe Lords, and 
aſked me why I would not deliver the Meſſage my 
ſelf. I told him I did aſk the Duke of Monmouth 
that very Queſtion, whether I might, and he had 


forbid me, and ordered me to deliver it either to 


Captain Matthews, or to Major Wildman; and 
ſince they were abſent, I knew not any to commu- 


nicate it to but only to him, in order to their having 
| notice 
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notice of it. 


could. 
Mr. At. Gen. Pray who were preſent when you 


had this Diſcourſe with Dey? 

Jones. There was none preſent but himſelf then, 
for it was the firſt time that I ſpoke with him after 
I came from Holland ; I told him there was a Poſt 
to go to receive Intelligence which ſhould bring no- 
tice of his landing twenty four Hours before it 
could be known at Whitehall, and therefore it were 
fir they ſhould be in a readineſs, He did ſcruple at 
it, and ſaid he did not know where to get any one 
that could convey the Meſſage to them, but he 
would do what he could; and concluded to meet at 
night in Sit hf eld, and he did ſo, and there were 
two Perſons with him, Mr. Crag, and Mr. Liſle, 
and another, I think his Name was Brand, and he 
took me and Brand aſide, and did ask me where was 
the place that the Poſt was to go, I toll him 
where, and then he did diſcourſe of the Dues 
coming over, but I mentioned not any thing of the 
Lords, but only to Diſney; and after an Hour's 
talk or thereabouts, we parted. I faw Mr. Diſney 
once afterwards, but what he did with the Meſſage 
I cannot tell, he gave me no account of it; I did in- 
deed before I went out of Town ſce him at the 
Halſ Moon Tavern in I went out of 


He told me he would do what he 


Town, and met the Duke of Monmouth at Lyme 


where he landed ; and when I came to him, I told 
him what I had done with my Meſſage, and how it 
happened that I could not deliver it to the Perſons 
that he had ordered. The Duke told me he was ſatis- 
fied that I had done what I could, but ſeemed to be 
troubled that Matthews was out of Town. And 
this is the Sum of what paſſed in my Knowledge, as 
near as I can remember. 

Mr. At. Gen. Had you no Diſcourſe with Diſney 
what he had done with the Meſſage, when you met 
at Smithfield ? | 

Jones. No, becauſe thoſe Men were Strangers to 
me, and I had never ſeen them before. 

Mr. At. Gen. But afterwards had you no diſ- 
courſe with Braud nor Liſle about it? 

Jones, No, not at all: Brand I never ſpoke 
but once with, and Lie would not own that he 
was the Man that was there. 

L. H. Steward, Have you any more Queſtions 
to aſk him, Mr. Attorney? 

Mr. At. Gen, No, my Lord. 

L. H. Steward. My Lord Delamere, will your 
Lordſhip aſk him any Queſtions ? 

L. Delamere. No, my Lord, I never ſaw his 
Face before this time, that I know of, in my 
Lite. | 

L. H. Steward. Then who do you call next, Mr, 
Attorney ? | | 

Mr. At. Gen. The next Witneſs that we call, my 
Lord, is Story. | 
| | [ho was ſworn. 
L. H. Steward. Well, 
him? | 

Mr. At. Gen. Mr. Story, pray will you give an 
account what notice you had of Jones's Meſ- 
lage, and what was done upon it, and what 
Diſcourſe you had with any body concerning my 
Lord Delamere, the Priſoner at the Bar, and with 
whom? 

Story. My Lord, I had notice of it by one 
that lived at Bi/hopſgate, who told me the 2875 
of May laſt, that Mr. Jones was returned home 
8 W 2 upon a Meſſage from the Duke of 
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Monmouth, and that he had agreed to go to Tauntons 
and there he expected Mr. Dare or Mr. Williams 
to bring an account that the Duke was landed; 
and he faid that Mr. Jones Meſſage was delivered 
to Diſney, in the abſence of Captain Mass beta, who 
was out of Town; that after Diſaey had receiv'd 
the Meſſage from Jones, he went and had ſome 
diſcourſe with my Lord Dela mere, and that that night 
my Lord Delamere went out of Town with two 
Friends, and went a by-way through Enfield Chaſe, 
towards Hat feld. 

Mr. At. Gen. Pray when was it you went out of 
Town, Story? 

Story. The 28 of May. 

Mr. At. Gen. Who went out of Town with you ? 

Stary. No body, but I overtook Mr. Brand that 
Evening. 

L. H. Steward. Pray repeat what it was he ac- 
quainted you with ? 

S/:ry. He told me that the day before, Jones was 
returned home with a Meſſage from Holland, which 
Meſſage was to be delivered to Captain Matthews, 
but in his abſence Diſney received it; and that 
Evening after he had diſcourſed with my Lord 
Delamere, my Lord that Night went out of Town, 
and two Friends of mine he faid went with him, 
and did convey him away by a By-way through 
Enfield Chaſe towards Hatfeld. 

L. H. Steward, Have you any more Queſtions 
to aſk him, Mr. Attorney ? 

Mr. At. Gen. Pray, Sir, had you any diſcourſe 
with the late Duke of Monmouth at Shepton-Mallet ? 
and about what ? 

L. H. Steward. By the Ways Friend, where is 
that Brand that you ſpeak of! 

Story. He is kill'd; I did not fee him die, but 
he is ſaid to be kill'd at Xeinſbam Bridge. 

Mr. At. Gen. Pray what Diſcourſe had you with 
the late Duke of Monmouth about the Priſoner at 
the Bar? 

Story. J heard the late Duke of Monmouth ſay at 
Shepton-Mallet, that his great Dependance was upon 
my Lord Delamere and his Friends in Cheſhire, but 
he was afraid they had failed him, or betray*d him, 
or ſome ſuch word he uſed ; and he faid he could 
have been ſupply*d otherwiſe, but that he had a 
dependance upon them. 

Mr. At. Gen. Pray what Office had you under 
the Duke of Monmouth ? 

Story, I was Commiſſary-General. 

Mr, A. Gen, Well, we have done with you. 

L. H. Steward. Will you aſk him any Queſti- 
ons, my Lord Delamere? | 

L. Delamere. If your Grace pleaſe, I have a 
Queſtion to aſk him. 

L. H. Steward. Ay, with all my heart; what 
Queſtion you will, my Lord. 

L. Delamere. My Lord, I deſire to know whe- 
ther he knows one Saxon. 

L. H. Steward. What Saxon does your Lordſhip 
mean, one that was in the Army? 

L. Delamere. Yes, one Thomas Saxon. 

Story. Yes, my Lord, I knew him a Priſoner in 
Dorcheſter Priſon, where I was a Priſoner my ſelf. 

L. H. Steward. Has your Lordſhip nothing more 
to aſk him but that ? | 

L. Delamere. No, my Lord. 

Mr. At. Gen. Now, my Lord, we call ſome Per- 
ſons to prove, that that very night when Jones 
came to Town, my Lord Delamere the Priſoner at 


the Bar goes out of Town without any Servant, 
Gg changes 
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changes his name, and goes a By-way : Swear YVaux 
and Edlin. 
[Vaux was ſworn. 

L. H. Steward. Well, what ſays this Man ? 

Mr. Ar. Gen. Pray give my Lords an account 
whither you went out of Town with my Lord De- 
lamere, and when? | 

Vaux. My Lord, perhaps I may not remember 
the very words that I gave my Evidence in before, 
but I will repeat the Subſtance. 

Mr. A.. Gen. It is not {o long ago, but you may 
eaſily recolle& your ſelf; pray what day was 1t 
that my Lord Delamere ſent for you? 

Vaux. The 26th Day of May, and I went out of 
Town the 27h. 
Mr. At. Gen. You are upon your Oath, and 
ou muſt remember you are ſworn to tell the 
ruth, the whole Truth, and nothing but the 
=  .- | 

Vaux, Sir, I ſhall take care to do it as far as 1 
can remember, | 

Mr. At. Cen. Whither was it that he ſent for 
vou? 

: Vaux. To the Rummer Tavern in Queznſtreet, 
and the nexr day I went out of Town with 
him. 

Mr. At. Gen, What day of the Month did you 
go out of Town? 

Vaux. It was the 27th day of May. 

Mr. At. Gen. What time of the night was it 
you went out of Londn! 

Jaux. It was about nine or ten of the clock. 

Mr. At. Gen. What name did my Lord Dela- 
mere then go by? | 

Jaux. He went by the name of Brown. 

Mr. At. Gen. My Lord, I would acquaint your 
Grace, that this is an unwilting Witneſs, and 
we are forc'd to pump all out of him by Que- 
ftions? | 

Jaux. I do tell you the Truth of all that 1 
know, 

Mr. A. Gen. How far did you ride that 
night? 

Vaux. To Hoddeſden. | 

Mr. At. Gen. What time did you get thi- 
ther ? | 

Vaux. About twelve of the clock. 

Mr. At. Gen. Whither did you go then ? 

Vaux. We went to Hitchen, and J return'd back 
again the next Day. | 

Mr. At. Gen. Whither was my Lord Delamere 
going then ? 

Vaux. To ſee his Son that was ſick in the Coun- 


try. | 
: 2 H. Steward. What! he told you ſo, did 
e? | 
Vaux. Yes, my Lord. 
ar. At. Gen. What other Company went with 
you ? 
Vaux. Two Gentlemen, the one I knew, the o- 
ther J did not. 
Mr. At. Gen. What was the name of him you 
did know ? 
Vaux. It was Ealin. 
Mr. At. Gen. Pray was that the direct Road to 
Cbeſbire that you went? 
Vaux. We made it our Way. 
Mr. At. Gen. You made it your Way; but I 
aſk you whether it be the beſt Way ? 
Vaux. It is the freeſt Road from Duſt, 
Mr, At. Gen, But I aſk you a plain Que- 


ſtion, _ your Oath is it the beſt way into 


Cheſhire? 

Vaux. Truly, my Lord, I do not know that. 

L. H. Steward. Pray who gave you Directi- 
ons to call my Lord Delamere by the name of 
Brown ? | 

Vaux. Himſelf, my Lord, | 

L. H. Steward. Was that the firſt time my Lord 
went by that name, as you know of? 

Vaux. Yes, my Lord, I never heard that he 
was called by that name till that time. | 
L. Delamere. I was calld by the name of Bron 
at that time, and I will give your Grace an ac- 


count by and by of the reaſon of it. h 


L. H. Steward. Has your Lordſhip any Queſtion 
to aſk him ? | 

L. Delamere. No, my Lord. | 

L. H. Steward, Then go on to the next. 

Mr. At. Gen. Our next Witneſs is Elin, pray 
ſwear him, [which was done.] Pray will you give 
my Lords and the Court an account whither you 
went with my Lord Delamere out of Town, and 
when? | 

Edlin. The 27th of May haſt, I was at the 
Cuſtom-Houſe, and there came Mr. Yaux, the Gen- 
tleman that was here laſt, who told me he was 
going out of Town as far as Hitchen, and aſked 
me to go along with him ; he ſaid he was to go 
that Evening. I aſked him what time he intended 
to return? he told me, he was reſolved to return 
the next day. I told him, then I would go along 
with him, and we appointed the place of meeting 
to be at the Bell Inn in Coleman-ſtreet ; when | 
came there, he ſaid there was a Friend that was 
going along with him, one Mr, Brown, we went 
as far as Hoddeſden that night. | | 

Mr, At. Gen. Pray Mr. Edlin, will you look up- 
on that Gentleman that ſtands at the Bar; is that 
he that went by the name of Brown ? 

Edlin, Yes, my Lord, that is he. 

Mr. At. Gen. Well then, what time did you ſet 
out ? 

Edlin. It was very near nine of the clock. 

Mr. At. Gen. Pray when was it that Yaux met 
you at the Cuſtom-Houſe? | 

Edlin. It was about ten of the clock in the 
Morning. 

L. H. Steward. Pray did you hear or know up- 
on the Road, whither he was going? 

Edlin. My Lord, I did never ſee my Lord Dela- 
mere before in my life. | 

L. H. Steward. But did not he tel} you as he went 
along, whither he was going ? 

Ealin. He ſaid he was going for Cheſhire to ſee 
a ſick Child. | 

Mr. Ar. Gen, You ſay, Sir, that you went firſt 
for Hodde/den ? | 

Edlin. We did fo, my Lord, 

Mr. At. Gen. Pray, Sir, how long were you 
riding that, from the Bell in Cyleman-ſtreet to 
Hoddeſden ? | 

Edlin. It was three hours I believe, or about three 
hours and a half. 

Mr. At. Gen, Then you rid hard out of Town. 

Edlin. My Lord, it was towards nine of the clock 
when we got on Horſeback, and it was about 
twelve or a little more, when we came to Hod- 
deſden. 

L. H. Steward, Well, Mr. Attorney, is that all 
you haveto aſk him? 

Mr, At. Cen. Yes, my Lord. 

| 4 H. 
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L. H. Steward, Will you aſk him any Queſtions, 
my Lord Delamere ? 

I. Delamere. No, my Lord. | 
Mr. At. Gen. Then, my Lord, to confirm this 
Evidence, and to explain it, I ſhall call you a 
couple of Witneſſes to prove that this Gentleman 
went by the name of Brown in the Cant of thoſe 
that were engaged in this Buſineſs, that the name 
was known as his name by all the Party, and 
called fo conitantly in their Letters and Meſſa- 


ges. Swear Tracey Paunceford, and Thomas Ba- . 


binglon. 
: [Which was done. 


L. H. Steward. Which will you begin with 


firſt ? 
Mr. At. Gen. We begin with Paunceford. Pray 


will you give his Grace and theſe Lords an account 


what diſcourſe you heard at Diſuey's concerning the 

Priſoner at the Bar, and what name was he uſu- 

ally calPd by, in- your Meetings. a 
Paunceford, My Lord, I ſhall give as juſt an 


account as I can ; I was acquainted with Mr. Diſney, 


and the 14% of June I was at his Houſe. 


L. H. Steward. What June do you mean ? 

Pannceford. Laſt June, my Lord, and there were 
three more beſides, one Joh a Lock, and a Country 
Gentleman that I have underſtood ſince to be one 
Hooper, and there was one Haley; and being there, 
Lock ſtaid for ſome Declarations. 

L. H. Steward. What Declarations were thoſe you 
ſpeak of? | 

Paunceford. The Declarations of the late Duke 
of Monmouth. 

L. H. Steward, Were they printed at that 
time ? | | 

Paunceſord. They were not ready at four of the 


clock in the Afternoon ; but about nine of the 


clock they were finiſhed, and three were printed 
off, and were delivered to Joſhua - Lock, and when 
he had received them at that time, there was a 
diſcourſe of having them ſent into Cheſbire to one 
Mr. Brown. After we had received them, we came 
over the Water together, and we landed at Salis- 
bury Stairs, and Lock was very earneſt for goi 


out of Town that night, with thoſe three Declara- 


tions, which, as he ſaid, were to be carried to one 
Mr. Brown : This was at nine of the clock, and 
ſo we parted, | 
L. H. Steward. Pray into what Country was 

he to carry them? 

Paunceford, A little way out of Town, he 
ſaid, 

L. H. Steward. Juſt now you ſaid they were to 
go to Cheſhire. 

Paunceford, My Lord, the Diſcourſe at Diſney's 


Houſe was, that they were to be ſent into Che/hire ; 


but when we came over the Water, Lock ſaid 
he was to go a little out of Town to one Mr. 
Brown. 5 

Mr. At. Gen. Pray who was that Mr. Brown as 
they meant, as you apprehended ? 

Paunceford. I underſtood Mr. Brown to be my 
Lord Delamere by ſome diſcourſe. 

L. H. Steward. Whoſe diſcourſe did you un- 
derſtand it by? 

Pauncęford. The firſt time, my Lord, that 1 
heard of my Lord D-lamere's going by the name 
of Brown, was upon a diſcourſe with one 
Ealin. 

L. H. Sſeward. Prithee tell us what that diſ- 
courſe thou hadſt with Edlin, was, 

You, IV. 
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Paunceford. Mr. Edin, about the latter end of 
May laſt, went out of Town, as I heard, and 
when he came back again, I aſked him whither 


he went? he ſaid he was invited by a Friend to 


go with him out of Town, and my Lord De- 
lamere went along with them, and went by the 
name of Brown. 

Mr. At. Gen, What Diſcourſe had you with 
Diſney, or any body elſe about my Lord Dela- 
mere's going by the Name of Braun? 

Paunceford. Mr. Diſney did uſe to mention my 
Lord Delamere by the name of Brown, 

Mr. At. Gen. Pray were you at any Meeting 

with any body, and whom, at any Tavern, and 
what Tavern, where any fuch diſcourſe was 
had? 
Paunceford. My Lord, I was at a Meeting at 
the Caſtie-Tavern with Mr. Vermuyden, and my 
Brother Babing/on, and one Manning; but there 
was no mention then of any Brows that I remem- 
ber, nor of my Lord Delamzre, but only there 
was ſomething in relation to the landing of the 
Duke of Moxmout> ; the Q izttion was aſked where 
he was to land, and Mr. Jenn den made anſwer 
he did not know, 

L. H. Steward, Will your Lordſhip pleaſe to 
aſk this Witneſs any Queltions, my Lord? 

L. Delamere. Pray, Sir, did you ever know any 
body elſe that went by the name of Brown be- 
ſides me? 

Paunceford. May J anſwer this Queſtion, my Lord? 

L. H. Steward. Anſwer it l yes you mult, you are 
ſworn to tell the Truth, and the whole Truth, Man, 

Paunceford. My Lord, there was a diſcourſe of 
Mr. Vermuyden's going, by the name of Breton. 

L. H. Steward. Will you aſk him any more 
1 my Lord? 

Delamere. No, my Lord. 

L. H. Steward, Then go on, Mr. Attorney. 

Mr. At. Gen. Pray, Mr. Babington, do you tell 
my Lords what you know of my Lord Delamere's 
going by the name of Brown. 

Babington. My Lord, I ſhall give an account. 
When I firſt knew any thing of the Tranſactions, 
I was with my Brother Paunceford, Mr. Vermuyden, 
and one Chadwick that went into the Weſt, and 
there was a diſcourſe of two Gentlemen that went 
by names I did not know ; Brown was one, and 
I was defirous to know who was meant by it: I 
was at that time but newly acquainted with the 
Concerns of theſe People; and ſo I found they 
were fearful to entruſt me: bur afterwards I was at 
the Ca/tle-Tavern where my Brother, and my Un- 
cle Vermuyden was, and in diſcourſe of Mr, Brown, 
ſome body happened to name my Lord Delamer:s, 
name, but he was preſently taken up; you mean 
Mr. Brown. Ay, ſaith he, I do. 

L. H. Steward. About what time was this, pray 

ou ? 

Babington. About the middle or latter end of May 
laſt, 

Mr. At. Gen. Were you at Diſney's when the 
Declarations were printed there? | 

Babington, Mr. Attorney, I will give an account 
of that afterwards, but I have ſometuing elſe to ſay 
firſt, After this, I was diligent ro know of my 
Uncle Vermuyden and my Brother, who this Mr. 
Brown was: my Uncle told me it was my Lord 
Delamere, and deſired me whenever I diſcourſed of 
him, to call him by that name, and I have very 
good reaſon to believe Mr. Yermuyden knew of the 

Gg 2 matter, 
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matter, becauſe he was acquainted with a great 
many of that ſort of People, and declared he had 
collected and knew of Moneys that were gathered 
for raar Purpoſe ; and he had a good account of 
Monmontb's landing, and of the Force he had in 
the Weſt, and how long it was pretumed that he 
could maintain that Force without Afiiftance from 
any body elſe ; and ſo I preſume he was very well 
acquainted with the whole Tranſaction. Afterwards 
happened to be at Diſuey's over the Water, there 
was my Brother Paunceford, Mr. Halſey, and my 
elf. 

Mr. At. Gen. Tell what paſſed there at that time. 

Babington. Diſney ſhew'd me a Declaration that 
was not perfected quite, but after that we fell into 
2 diſcourſe about Mr. Broten, and afterwards my 
Lord Delamere's name was named by ſome body, 
that ſome of the Declarations were to be ſent to 
him; and I remember Mr. Diſaey ſaid he was a- 
fraid my Lord Delamere was not capable of doing 
that Service that was expected from him in Cheſhire 
for want of ſome of thoſe Declarations, which would 
be mighty uſeful to him to inform the People, they 
being Monmouth s Declarations. 

L. H. Steward. Had Lock any of thoſe De- 
clarations away for that Mr. Browz you ſpeak 
of ? 

Babington. T never knew Lock, my Lord. 

Mr. At. Gen. What number of Declarations did 
Diſney print? | 

Babirg/9n. Diſney told us he hoped in twenty 
four Hours to have 500 printed, a good number 
of them were to be ſent to my Lord Delamere, and 
ſeveral of them were diſperſed. 

L. H. Steward, Have you any more Queſtions 
to aſk him, Mr. Attorney? 

Mr. A.. Gen. No, my Lord. 

I.. H. Steward. Will you ask him any Queſtions, 
my Lord Delamzre ? 

L. Delamere. No, my Lord. 

Mr. A. Gen. Then may it pleaſe your Grace, 
the next Wi neſs we ſhall bring, ſhall be to 
prove that my Lord Delamere took frequent 
Journies backward and forward in a very little 
compaſs of time, and the ſame Witneſs will like- 
wiſe tell you what Diſcourſe he had with my 
Lord during the very time of Monmouth's Re- 
bellion, to ſtir up the People to join with him. 
Swear Hope, [Which was done.] Pray tell my 
Lords what diſcourſe you had with my Lord De- 
lamere, and when ? 

Hoje. Upon the Sunday before the Coronation, 
my Lord Delamere came down Poſt to my Houſe, 


towards his own Houle in Cheſhire —— 


L. H. Steward, Prithee where is thy Houſe ? 
For theſe noble Lords do not know thee, per- 
haps ſo well as I do; therefore tell us where it 
is. 

Hope. My Lord, my Houſe is at the Three- 
Tuns in Coventry. 

L. H. Steward. Well, go on, tell what thou 

knoweſt. | 


Hope. Some time after that he came down 


Poſt again, and a little after he went up again 


Poſt, and he told me he went down another 


way; and after that, the 21ſt of June, he came 


down Poſt again, this was upon a Sunday, the 
Sunday Seven-night after the Duke of Monmonth 
1 

Mr. At. Gen. Had he any Servant with him at 
that time? | 


ing 


Hope. Les, he had. 

L. H. Steward. Had he a Scrvant with him every 
time he came down Poſt ? | 

Hope. No, he came over, I remember, without 
any Servant, only with a Poſt-Boy. 

L. H. Steward. Well, and what diſcourſe had 
you with him at that, or at any other time? 

Hope. My Lord, that Sunday the 21ſt of 
Fune, my Houſe was very full of People to en- 
quire News; it being in the time of the Re— 
bellion, every one was deſirous to know how 
things went: and there was one Ingram in the 
Houſe, that came to me, and aſked what News 
from London, for they ſay, ſaith he, that the 
Duke of Albemarle is killed, and his Hearſe 
brought to Meſtminſter Abbey. Thereupon I know- 
ing my Lord Delamere was come from London, I 
went into the Room to my Lord, and defired to 
know of his Lordſhip what was the News in 
London. He told me he was little at Court, and 
therefore could not tell much News. I then 
aſked him what he heard concerning the Duke 
of Albemarle; ſaid I, they ſay here he is killed, 
Saith my Lord, I am ſorry for it, if it be fo, 
but I fear it is too true ; but if he be Killed, ir 
is ſaid he is killed by his own Party. I aſked 
him how? He told me, a Party of the Duke of 
Albemarle's Men were commanded to fire at the 
Duke of Monmonyth's Men, but inſtead of ſhoot- 
ing at them, they ſhot into the Ground, upon 
which they were very ſcvercly handled by their 
Officers; which ſo inraged them, that they fired 
upon them, and killed ſeveral of them, and 
amongſt others, the Duke of Albemarle was killed 
and he told me the Duke of Monmeusb had ſeveral 
Field-Pieces, and Arms ſufficient for near thirty 
thouſand Men. 

Mr. At. Gen. Pray, did he ſhew you any Places 
in any Maps ? | 

Hope. There was in the Room Adams Map 
of England, and my Lord Delamere ſhewed me 
which way Monmouth went, and pointed out 
ſuch and ſuch Towns that he was poſſeſſed of; 
and withal faid, he did fear there would be many 
— Noſes before the Buſineſs was at an 
end 

Mr. At. Gen. How many times do you think 
my Lord did ride poſt to and fro ? 

Hope. About five times, I believe. 

L. H. Steward, Within what ſpace of time ? 

Hope. From the Sunday Sev'night before the 
Coronation to the Twenty-firſt of Fune follow- 


L. I. Steward. Have you done with him, Mr. 
Attorney ? 

Mr. At. Gen. Yes, my Lord. 

L. Delamere. My Lord High Steward, with your 
oxy Leave, may I aſk this Witneſs any Que- 

ions? 


L. H. Steward. Yes, my Lord, what you 


pleaſe. 

L. Delamere. Pray, did I go down poſt four or 
five times, do you ſay in that ſpace? 

Hope. My Lord, I ſay you did go ſo often back- 
ward and forward. 

L. Delamere. What time was that, you fay, 
I came without any Servant, only with a Poſt- 
boy ? 

Hope. I cannot tell. | 

L. H. Steward. Will your Lordſhip afk him any 
more Queſtions? 


L. 
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L. Delamere. No, my Lord. 

Mr. At. Gen. Then, my Lord, we delire 
Thomas Saxon may be ſworn : [Which was done.] 
Pray, Mr. Saxon, will you give an account to 
his Grace and my Lords, what you know of 
my Lord Delamere, the Priſoner at the Bar, con- 
cerning any Inſurrection or Rebellion deſigned by 
him in Cheſhire, and when? 

Saxon. At the beginning of June laſt, I was 
ſent for to Mere, my Lord Delamere's Houſe in 
Cheſhire, where when I came I was conveyed in- 
to a lower Room, where were my Lord Delamere, 
Sir Robert Cotton and Mr. Crew Offey, and they 
told me I was recommended to them by my Lord 
Brandon, who had faid, I was an honeſt uſeful 
Man, and they hoped I would prove ſo: For 
they had ſent to the Duke of Monmouth, who 
was in Holland, and received an anſwer by one 
Fones, and as ſoon as they had an anſwer, my 
Lord Delamere came away poſt into the Country 
under another Name, and by being conveyed 
through Merefieids, came down to raiſe ten 
thouſand Men for the Duke of Monmouth in Che- 
ſhire, by the firſt of Zune but now they had con- 
ſidered of it, and found they could not raiſe 
them till Mid/ummer, for they muſt have time to 
raiſe a Sum of Money, forty thouſand Pounds in 
that Country, to maintain the Men. They aſked 
me, whether I would not undertake to carry a 
Meſſage to the Duke of Monmouth: I told them 
I would, and I had there given me eleven Guineas, 
and five Pounds inSilver for my Journey, and I did 
hire a Horſe afterwards, and did deliver my Meſ- 
ſage to the Duke of Monmouth, 

L. H. Steward. When was this, do you ſay ? 

Saxon. This was the beginning of June. 

L. H. Steward. What day of June? 

Saxon. J cannot tell to a day, what day in June 
it was, for I did not ſet it down; but J believe it 
was the third or fourth of June. 

L. H. Steward. How came you to be recom- 
mended by my Lord Brandon to theſe Gentle- 
men? Were you acquainted with my Lord Bran- 
don? 

Saxon. I was acquainted with him: The firſt 
time I was with him was at Over, the next time 
was at my Lord's own Houle., 

Mr. At. Gen. Ay, pray tell my Lord, how 
you came acquainted with my Lord Bran- 
don ? 

Saxon. Upon the Monday in Eaſter Week laſt, 
being at Over, I was ſent for by my Lord Bran- 
dan to drink a Glaſs of Ale, and ſmoke a Pipe of 
Tobacco with him; and when I came thither, 
my Lord told me he had a deſire to be acquainted 
with me; ſo we drank a conſiderable while; and 
he was attended at that time with one Hollinſbead, 
and one Mr. Lee. And after we had drank prett 
imartly, and after ſome Diſcourſe, Le? and Th. 
linſhead went forth, being called out to ſpeak 
with ſome body, about an Eſtate or a Tenement 
that they were concerned in. After they were 
gone out, my Lord Brandon began to diſcourſe 
about the Flcctions of Parliament-men, how 
unfairly they had been carried: he ſaid, he ſtood 
both for the Town and County of Lancaſter, 
but had loſt it by an unfair Election for the o- 
ther Party had made ſevenſcore Freemen in one 
night in the Town, and by that means had car- 
ried it againſt him; which had exaſperated the 
Country ſo much, that they were reſolved to 
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make it an occaſion of raiſing up the Country in 
Arms, under pretence of maintaining the Chri- 
ſtian Engliſb Liberties; and that they had a defi 
to ſend for the Duke of Mo mnoutb, and make 
him King, and that they muſt make uſe of ſuch 
Men as me, that were Men of Intereſt in the 
Country, to ſtir up the People to riſe in Arms: 
and if I would come to Goſivorth, his Houſe, upon 
the Monday after, he would tell me more of 
that Buſineſs, I went according to the time, and 
there he told me a great deal to the ſame purpoſe, 
and withal he ſhewed me a Letter that he had 
written to the Duke of Mozmouth ; which Letter I 
afterwards ſaw at Bridgwater. 

L. H. Steward. Have you any more Queſtions 
to aſk him? | 

Mr. At. Gen. No, my Lord ; but if my Lord 
Delamere pleaſe to aſk him any Queſtions, he 


may. 

L. Delamere. I humbly pray he may repeat the 
Evidence he hath given againſt me, for I have not 
heard what he has ſaid. 

L. H. Steward. Turn toward my Lord Delamere, 
and repeat the Evidence that you gave againſt him, 
ſo as he may hear you, 

[hich be did to the ſame eſfect, as before. 

L. H. Steward. Pray, from whom did you re- 
ceive that Money ? | 

Saxon. I received it from my Lord Delamere. 

L. H. Steward. My Lord Delamere, will you 
aſk him any Queſtions? 

L. Delamere. Yes, may it pleaſe your Grace. 

L. H. Steward, Then the Method you are to 
take, is this, you muſt propound your Queſtions 
to me, and then I will propound them to the 
Witneſs ? 

L. Delamere. I deſire to know, may it plcaſe 
your Grace, when was the firſt time-that he 
acer whe this that he has now ſworn againſt 
me! 

L. H. Steward. My Lord deſires to know of 
you, when it was that you firſt made known this 
againſt him ? 

L. Delamere. And to whom my Lord ? 

Saxon. I ſuppoſe I told Mr. Storey of it firſt, my 
Lord, at Dorcheſter after I was taken Priſoner for 
the Rebellion. 

L. Delamere. When did he tell it Storey, my 
Lord ? 

Saxon. I think it was a Fortnight after my ac- 
quaintance with him. 

L. H. Steward. Were you then in the ſame 
Priſon with Sorey. 

Saxon. Yes, I lay with him in the ſame Bed. 

L. Delamere. If your Grace pleaſe, I would aſk 
him another Queſtion, 

L. H. Steward. Ay, what you will. 

L. Delamere. I defire to know, when was the 
firſt time that he made Oath of this, and upon 
what occaſion it was ? | 

L. H. Steward. What ſay you to that? 

Saxon. The firſt timeI made Oath of it, was 
when I lay ſick, 

L, Delamere, Will your Grace pleaſe to aſk him 
where that was, and when ? 

Saxon. It was before his Majeſty's Counſel- 
lors, that were fent to take my Examination in 
Newgate. 

L. H. Steward. Prithee, I do not know when 
thou cameſt to Newgate, it may be thou haſt been 


there oftner than once. 
Saxon. 
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Sax9#z. I gave my firſt Information immediate- 
ly after I was brought to Town, when I was re- 


moved from Dorcheſter Goal ro Newgate. 


L. Delamere. My Lord, I defire your Grace 
would aſk him what time he came up ? | 

Saxon. The beginning of the laſt Term. 
L. Delamere. Then I defire to know, my Lord, 
whether he did remain a Priſoner in the Country 


all the other time? N 


Saxen. Yes, I did ſo, from the Tenth of Fu!y, 
till the time that I was brougit up to New- 
ate. | 
. L. De/amer:. My Lord I deſire to know of 
him, whether I had ever imployed him about any 
of my Concerns, that ſhould give me an occaſion 
of truſting lim with ſuch Secrets? 

L. H. Steward. What Bulineſs of Importance 
had my Lord Delaſtere ever imploy'd you about 
before this time? 

Saxon. I was never imploy'd about any Con- 
cerns of my Lord Delamere's before that time, 
neither was I ever in his Company, but only 
then, and then as recommended by him to 
him; for they ſaid, they muſt make ule of ſuch 
as me to make their Deſigns known to the 
Country, for the accompliſhing what they did 
intend. 

L. Delamere. Recommended by him, who does 
he mean? | 

Saxon. By my Lord Brandon. - 

L. Delamere. If your Grace pleaſe, I deſire 
ro . what the Buſineſs was that he was to 
do! 

Saxen. J was to inform the Country concern- 
ing the time of the Riſing, my Acquaintance 
abounded that way, and by their Diſcourſe they 
had got Men in every Place to acquaint the 


Country when they ſhould riſe. 


L. Il. Ste card. Were you acquainted with any 
great number ? | 

Saxon. My Lord, I was a publick Tradeſman 
in Middlewich, and much acquainted with the 
ordinary fort of People. 

L. Delamere. My Lord, he ſays he was ſent for 
to my Houſe, I deſire to know who was the 
Meſſenger that was ſent for him? 

Saxon. My Lord, I did aſk him his Name, 
but he would not tell it me; he told me he was 
but a Tenant to my Lord Delamere, and had 
been imployed in ſuch Buſineſſes for my Lord 
Delamere's Fattler, Sir George Booth ; he was a 
lame Man in one Arm, for he had his Hand ſhot 
away at the Siege of Nantwich. 

L. Delamere. It was Jem Long the Carrier, 
I ſuppoſe, or ſome ſuch Fellow or other, that I 
ſent- for him; my Lord, I defire to know what 
time of Day or Night was it when he came to 
my Houſe? 

Saxon. It was juit when it began to be 
dark, the Meſſenger came to me in the Afﬀter- 
noon to fetch me thither, and I ſent for a Man's 
Horſe that lived near me, and when it was 
brought me, he aſked me what made me go fo 
late; I told him I had occafion to go late, and I 
{ſhould return late, and the Man ſtaidat my Houſe 
for his Horſe till it was late: but I not coming 
home, he left order for his Horſe to be brought to 
him. 

L. Delamere. Next, my Lord, I defire to know 
when he came to my Houſe, whether he did a- 


light from his Horſe at the Stables that belong to 
the Houſe or no ? 

Sax n. I did alight juſt at the Old-Buildings, 
and the Man's Horie that came with me and mine 
were taken into the Stables. 

L. Delamere. Pray, my Lord, aſk him who 
took his Horſe from him ? 

Saxen. The Man that came with me, and 
he went into the Houſe and brought out a 
Candle, | 

L. Delamere. My Lord, I would ask him whe- 
ther the Door he was let in at, was that which was 
neareſt the Stable, or which Door ? 

L. H. Steward. Do you know what Door of the 
Houſe you were let in at? | 

L. Delamere. My Lord, I aſk him whether it 
were the next Door to the Stable? 

Saxon. My Lord, I cannot very well give an 
account of that, for I never was at the Houſe 
before. | 

L. Delamere. Pray, my Lord, let him recoll-& 
himſelf, whether it were the Door next the Stable 
or not. 

L. H. Steward. Ay, with all my heart, if he 
can. 

Saxon. I did not ſee any other Door but that 
I came in at, and therefore I cannot tell which 
Door it was. A 

L. Delamere. Theſe Queſtions, my Lord, I take 
to be proper for me to ask, and I believe I ſhall 
make it appear to your Grace to be ſo by and 


2 | 
L. H. Steward. Good my Lord, take your full 
Liberty, and aſk what Queſtions you pleaſe; 


for I know my Lords here will be very well plea- 


ſed that you have all the Scope allowed you that 


can be. | 


L. Delamere. I humbly thank your Grace; I 
deſire to know of him, who let him into the 
Houſe? 

. Saxon. The Man that came with me went 
with me juſt to the Door, and let me in within 
the Door, and I ſaw no other Man but that Man, 
till I came into the Room where my Lord and 
thoſe two Gentlemen were. | | 

L. Delamere. Was there no body elſe but we 
there? , | | 

Saxon. No, you were ſo wiſe, you would let no 
body be by. 

L. Delamere. My Lord, I ſhall trouble this 
Witneſs no farther at preſent. 

L. H. Steward. Then Mr. Attorney-General, will 
you proceed ? | 

Mr. At. Gen. My Lord. we ſhall give no 
more Evidence at preſent, but ſhall reſt here till 
we ſee what Defence this Noble Lord will make 
for himſelf. | 

L. H. Steward. Then, my Lord Delamere, your 
time is now come to make your Defence, you 
have heard w.at has been evidenced againſt you, 
and my Lords now expect to hear what you have 
to ſay for your ſelf, 

L. Delamere. May it pleaſe your Grace, a 
great part of the Dy is ſpent, and I would beg 


the Favour of your Grace, that I may have the 


Favour till to-morrow Moraing to review the 


Notes I have taken, and then I ſhall make my 

Defence, | 
L. H. Steward, My Lord Delamere, I had 
this very thing in my Thoughts before I came 
I | hither 
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hither this Day, becauſe I did foreſee that tlus 
was likely to be a long Cauſe, and the proceed- 
ing in it would take up much time : I have a 
little doubt, I muſt needs ſay, in my own Mind, 
whether it may be done by Law; I know very 
well, if this were a Trial in full Parliament. 
there have been Precedents to warrant the Ad- 
journment till another Day, though it be in the 
midſt of a Trial; and in the middle <f the 
Evidence: But this Court I take to be of the 
ſame nature, though of a degree higher, with 
the other orcinary Courts of Judicature ; and 
whether it be not obliged and tied up to the 
lame Method of Proceedings with thoſe other 
Courts, where all Capital Oifences ate tried, 
is a thing I am in ſome doubt about : In thoſe 
Courrs it has not been uſual to adjourn the 
Court after Evidence given; nay, it has been 
fometimes a Queſtion, whether the Judges in 
thoſe Courts, after the Jury are gone from the 
Bar, to conſider of their Verdict, could adjourn 
themſelves: I fay, the Judges have ſometimes 
made a Doubt of it, though I know the Point 
is now ſettled, and the Practice is, that they 
may, and do. But this is moſt certain, after the 
Evidence given, the Jury cannot be adjourned, 
but mult proceed in their Enquiry, and be kept 
together till they are agreed of their Verdict ; 
this has cauſed ſome Hcſitancy in me, what the 
Law may be in this Cale ; therefore I think it may 
be proper to - conſult with my Lords the Judges; 
for I defire the thing may be conſidered and 
ſettled. 

L. Delamere. My Lord, I humbly beg this Fa- 
vour of your Grace, but to adjourn till to mor- 
row. 

L. H. Steward. With all my heart, my Lord, if 
it may be done by Law, 

L. Delamere. I hope it may, my Lord, and I beg 
that Favour of your Grace. 

L. H. Steward. My Lord, I ſhould be very 
glad to comply with your Lordſhip's Deſires, 
but truly I have conſidered it, and do doubt 
whether I can by Law do it : In full Parliament 
it is clear it may be done, but upon this Com- 
miſſion, after my Lords the Peers are once char- 
ged, and the Evidence partly given, whether I 
can then adjourn them till another Day, is with 
me a Doubt. My Lords, if your { ordthipe 


| pleaſe, before ſuch time as my Lord, the Priſo- 


ner at the Bar, enters upon his Defence, 1 will 
with your leave propound the Queſtion to my 
Lords the Judges, and hear their Opinion what 
the Law is. 

L. Delamere. My Lord, I ſhall hardly be able 
to finiſh all I have to fay in any convenient time 
this Day. 

L. H. Steward. But, my Lord, if an Adjourn- 
ment cannot be by Law, I cannot help it. 

L. Delamere. There has a great deal been ſaid, 


and it will require a great deal of time to give it an 
Anſwer, 


L. H. Steward. Ay, but if it cannot be done as 


vou would have it, we muſt be contented to ſtay 
the longer together; for I would not abridge 
you of your Defence: therefore, my Lords the 
Judges, if you will pleaſe to go together and 
conſider of it, and report your Opinions, what 
the Law is in this Caſe, we will ſtay till you 
come again, | | | 
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Then the Judges withdrew into the Exchequer- 
Chamber. | 


E. of Nottingham, My Lord High Steward, Ido 
hu::ibly conceive this is a Matter that con- 
cerns the Privilege of the Peers; and becauſe 
it is a matter that doth ſo much concern the 
whole Peerage, I think my Lords here ought 
in ſome meaſure to concern themſelves about 
it: Thercfore, my Lord, I have a ſhort Mo- 
tioa to make to your Grace, That, conſidering 
tie Conſequence that the Precedent of this 
Caſe may draw with it, ſince my Lords the 
Judges are gone togetizer to conſult of this 
Foint, of which, I m:y fay, they are not al- 
together the ſole Judges; we may alſo with- 
draw to conſider of this Matter with them, be- 
cauſe it may not be proper for my Lords in 
publick here, to offer what they may have to 
lay, to incline my Lords the Judges in their 
Judgments one way or other. 

L. Falconberg. My Lord, I humbly offer 
this to your Grace, upon the Motion that this 
Noble L has made, That, with Submiſſion, 
I take this to be a thing that concerns the Pri- 
vilege of Peerage only, and I conceive the Judges 
are not concerned to make any Determina- 
tion of that Matter. I think therefore, my 
Lords here ought to retire with them to conſider. 
of it. | 

L. H. Steward. My Lords, I think, with Sub- 
miſſion to your Lordfhips, that this is a Queition 
naturally proper for my Lords the Judges to give 
their Opinions in, Whether this Court, as a 
Court of Judicature for the Trial of this Noble 
Lord, may, in the midſt of the Trial, adjourn 
till another Day: And the Privilege of the 
Peerage cannot at all come in queſtion, here as I 
conceive. | ; 

L. Falconberg. My Lord, that we coficeive 
is a Point of Priviſege; which certainly the 
inferior Courts can have no power to deter- 
mine. 

L. H. Steward, If your Lordſhips have a mind 
to withdraw, you may. f 

Lords. Ay, withdraw, withdraw. 


Then the Peers withdrew, and after half an bour the 
Judges returned and took their Places as before, 
and after about an hour the Peers returned to their 
former Places. 


L. H. Steward, My Lords, the Judges have 
you conſidered the Matter that has been 
propoſed to you, and what is your Opi- 
nion? | 

L.C.F. Herbert. May it pleaſe your Grace, 
the Judges in obedience to your Grace's Com- 
mands have withdrawn, and conſidered of 
what your Grace propoſed to them, and with 
humble Submiſſion they take the Queſtion to be 
this. | 

Not, Whether your Grace may adjourn your 
Commiſſion from one day to another, for that 
is clear you may, and has been practiſed, for 
that is the Caſe of the Earl of Somerſet and his 
Wife: : 

But the Queſtion 15, Whether after the Pri- 
ſoner is upon his Trial, and the Evidence for 
the King is given, the Lords being, as WE — 
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term it, charged with the Priſoner, the Peers 
Triers may ſeparate for a time, which is the 
Conſequent of an Adjournment to another 
Ds. - 

And, my Lord, the Judges preſume to ac- 
quaint your Grace, that this 1s a matter wholly 
new to them, and that they know not upon re- 
collection of all that they can remember to have 
read, that either this matter was done, or que- 
ſtioned, whether it might or might not be done 
in any Caſe. 

My Lord, if the matter had been formerly 
done, or been brought into queſtion in any 
Cafe, where it had received a determination, 
and reported in any of our Books of Law, then 
it would have been our duty to contribute all 
our Reading and Experience for the ſatisfaction 
of this great Court: But being, as it is, a new 
Queſtion, and a Queſtion that not only concerns 
the particular Caſe of this Noble Lord at the Bar, 
but is to be a Precedent in all Caſes of the like 
nature for the future: All we can do 1s, to ac- 
quaint your Grace and my Noble Lords, what 
the Law is in the inferiour Courts in Caſes of 
the like nature, and the Reaſon of the Law in 


thoſe Points, and then leave the Juriſdiction of 


this Court to us proper Judgment. 

My Lord, in the firſt place, where the Trial 
is by a Jury, there the Law is clear, the Jury 
once charged can never be diſcharged till they 
have given their Verdict, this is clear; and the 
reaſon of that is, for fear of Corruption, and 
tampering with the Jury. An Officer is ſworn 
to keep the Jury together without permitting 
them to ſeparate, or any one to converſe with 
them; for no Man knows what may happen, 
for (though the Law requires honeſt Men ſhould 
be returned upon Juries, and without a known 
Objection they are preſumed to be probi & 
legales homines, yet) they are weak Men, and 
perhaps may be wrought upon by undue Ap- 
plications. : 

This, my Lord, it is ſaid, fails in this Caſe, 
| becauſe the Lords that are to try a Peer, are 
Perſons of that great Integrity and Honour, that 
there is not the leaſt Preſumption of their being 
to be prevail'd upon in any ſuch way; and for that 
reaſon, becauſe of the Confidence which the Law 
repoſes (and juſtly) in Perſons of their Quality, 
they are not ſworn as common ordinary Jurors 
are, but are charged and deliver their Verdict 
upon Honour. 

My Lord, in the Caſe of a Trial of a Peer 
in Parliament, as your Grace was pleaſed to ob- 
ſerve, and as is very well known by late Expe- 
rience, there the matter has been adjourned till 
another Day, and for divers Days; the Evi- 
dence being in ſeveral Parcels, and there the 
danger 1s as great (if any were to be ſuppoſed) 
of Tampering: But whether the Lords being 
Judges in that Caſe, and in this Caſe only in 
the nature of a Jury, makes the Difference, 
though in both Caſes it is but like a Verdict, for 


they give their Opinions ſeriatim, whether the 


Peer tried be Guilty or not Guilty, that they 
ſubmit to your Grace's Conſideration. - 
Upon the whole matter, my Lord, whether 
their being Judges in the one, and not in the o- 
ther Inſtance, alters the Caſe, or whether the Rea- 
fon of Law in inferiour Courts, why the Ju 
are not permitted to ſeparate till they have diſ- 


charged themſelves by their Verdict, may have 
any influence upon this Caſe, where that Rea- 
ſon ſeems to fail, the Priſoner being to be tried 
by his Peers, that are Men of unqueſtionable un- 
ſuſpected Integrity and Honour, we can't pre- 
ſume ſo far as to- make any Determination in 
a Point that is both new to us, and of great 
conſequence in it ſelf; but think it the pro- 
pereſt way for us, having laid matters as we con- 
ceive them before your Grace and my Lords, 


to ſubmit the Juriſdiction of your own Court to 


your own Determination, 
L. H. Steward. My Lords, I confeſs I would 


always be very tender of the Privilege of the Peers, 


wherever I find them concerned; but truly I 


apprehend, according to the beſt of my Under- 
ſtanding, that this Court is held before me, It 
is my Warrant that convenes the Priſoner to 
this Bar. 
Peers together to try him, and ſo I take my 
ſelf to be Judge of the Court. | 

My Lords, *tis true, may withdraw, and they 
may call the Judges to them to aſſiſt them, which 
ſhews they have an extraordinary Privilege in 
ſome Caſes more before the High-Steward, than 
Juries have in inferiour Courts in Caſes of com- 
mon Perſons: For, if it be in a common Caſe, 
no Jury can call either Counſel or Judges to 
aſſiſt them, in the abſence of the Priſoner 3 but 
if they will have advice, it muſt be aſked in 
_ Court, in the preſence of the Party accu- 
ed. 

But now, my Lords, if you have a mind to 
conſult with me in private, as I now fit by vir- 
tue of this Commiſſion, which is his Majeſty's 
Warrant for me to hold this Court, I could nor 
withdraw with you; but you muſt ask all your 
Queſtions of me, in the preſence of the Priſo- 


ner, in open Court: whereas if it were in full 


Parliament, as were the Caſes of my Lord Staf- 
ford, and my Lord of Pembroke, then he that 
were the High Steward might go along with 
you when you withdrew, and conſult with you, 
and give his Opinion, which I cannot do in this 
Caſe; for I am bound to fit in Court, while you 
withdraw to conſider of the Evidence, and am 
not to hear any thing ſaid to me, but what 
is faid in open Court in the preſence of the 
Priſoner, except it be when you deliver your 
Verdict. 

This I confeſs, my Lords, has a great weight 
with me, and I know your Lordſhips will be 
very tender of proceeding in ſuch a Caſe a- 
ny way but according to Law: For though 
you are Judges of your own Privileges, yet, 
with Submiſſion , you are not Judges of the 
Law of this Court; for that I take to be my 
Province. 

Why then, Suppoſe, my Lords, I ſhould take 
upon me to do as my Lord Delamere deſires, 
and adjourn the Court; and ſuppoſe the Law 
ſhould fall out to be that indeed I ought not 
ſo to have done ; would it be any advantage 
to this Noble Peer, if he ſhould be acquitted 
by your Lordſhips after ſuch an Adjournment ? 
Might not the evil Conſequence of that be, 
that he might be indifted for the ſame Crime, 
and tried again? For all the Proceedings after 
_ 9 be void, and liable to be re- 
verſed. 


* 


And 


It is my Summons that brings the 
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And if on the other ſide your Lordſhips ſhould 
think fit, upon the Evidence you have now 


and what he ſhall ſay for himſelf, to 
— him after I have 3 as is deſired, 
and I paſs Judgment upon him, as it will be 
a Duty incumbent upon me to paſs Sentence on 
him, if you convict him; what will become of 
the Caſe then? and how ſhall I be able to an- 
ſwer it, as having done my Duty, when I pro- 
nounce a Judgment notoriouſly Erroneous and 
Illegal? for ſo it will be, if the Law prove to 
be againſt my adjourning. This, my Lords, is a 
matter of great Moment, and worth the Conſi- 
deration. 4 : 

But in the other Caſe of a Trial in full Par- 
liament, the Lord that fits where I do, is on- 
ly as the Chairman of the Court rather than 
Judge, he gives a Vote in ſuch Proceedings; 
and therefore my Lord the Priſoner did very 
well at the beginning to ask the Queſtion, whe- 
ther I had any Vote in his Trial, as a Peer, 
jointly with your Lordſhips. If I fat in full Par- 


liament, I ſhould without all queſtion give my 


Vote as well as any other Peer ; but ſitting here 
by immediate Commiſſion from the WS pro hac 
vice, High-Steward ; I acquaint you as 1 did him, 
I have no authority to give any Vote: my Bu- 
ſineſs is to ſee the Law obſerved and fulfilled as 


Judge. 2 
Certainly, my Lords, your Lordſhips and I, 
and all Mankind ought to be tender of com- 
mitting any Errors in Caſes of Life and Death, 
and I would be loth, I will aſſure you, to be 
recorded for giving an Erroneous Judgment 
in a Caſe of Blood, and as the firſt Man that 
ſhould bring in an illegal Precedent, the Con- 
ſequence of which may extend I know not how 
far. N | | 
Mr. At. Gen. Will your Grace give Direction 
for my Lord to proceed? 
L. H. Steward. Yes; 
think. | 
L. Delamere. May it pleaſe your Grace, and 


you my Lords, it is an Olfence of a very high 


he muſt proceed I 


nature, for which I am this day to anſwer 


before your Lordſhips; yet I thank God I am 
not afraid to ſpeak in this place, becaule I 
am not only certain and well affured of my 
own Innocency, no ſuch Thought having as 
yet centred into my Heart; but I am allo well 
aſſured of your Lordſhips Wiſdom and Juſtice, 


which cannnot be impoſed upon or ſurprized 


by Inſinuations and florid Harangues, nor go- 
verned by any thing but che Juſtice of the 
Cauſe. 

My Lords, I can with a great deal of Com- 
fort and Satisfaction ſay, that theſe Crimes where- 
with I am charged are not only Strangers to 
my Thoughts, but allo to what has been m 
conſtant Principle and Practice; for I thi 
that in matters relating to the Church and the 


things enjoined therein, few have conformed more 


in Practice than I have done, and yet do I 
confeſs, and am not aſhamed to fay it, that 
I have always had a Tenderneſs for all thoſe 
who could not keep pace with me, and Cha- 
rity for thoſe that have outgone me, and dif- 
fered from me, though never ſo far; nay, 
though of a different Religion: For I always 
thought Religion lay more in Charity than Per- 
ſecution. 


Vor, IV. 
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While I had the Honour to be a Magiſtrate 
in my Country, I did conſtantly, duly and im- 
partially execute the Laws, and in every pub- 
lick Truſt I was very faithful in the Dilcharge 
of it; for I never voted nor ſpoke in any man- 
ner but as my Conſcience and Judgment did 
dictate to me. I have always made the Laws 
the meaſure of my Loyalty, and have till been 
as Zealous and Careful to give the King his Pre- 
rogative, as to preſerve to the People their Pro- 
perties, and have endeavoured as far as in me lay 
to live peaceably with all Men, 

This, my Lords, was not only the Dictates 
of my own Inclinations, but it was the Princi- 
ple of my Father, and the Leſion that nie taught 
me: I fay my Father, who was fo greatly in- 
ſtrumental in ſnatching this Nation out of its 
Confuſion, and reſtoring it to its ancient Go- 
vernment, by ſettling his late Majeſty upon his 
Throne, and conſequently was the means of his 
preſent Majeſty, that now is, his coming ſo 
peaceably to the Crown. And this I may the 
more boldly ſpeak, becauſe I ſpeak it by good 
Authority; becauſe in the Patent that created 
my Father a Peer, his late Maj-ſty is pleaſed to 
ſay, his Riſing was mainly intirumental in his 
Reſtauration. I beg the Favour of your Grace 
and my Lords, that I may read you that Clauſe 
in the Preamble of the Patent, which I have 
here ready to produce, 


Which was read, and then my Lord proceeded as 
follows, viz. 


My Lords, I ſuppoſe moſt of your Lordſhips 
did know him, and whoſoever did ſo, I dare 
fay, did believe him to be a good Man: For 
my part I did not know a better Copy to write 
after than his Example, which I endeavoured 
always to imitate, and that I hope will go very 
far to vindicate me from the Imputation of 
being inclined to any ſuch Crime as I ſtand 
charged with. 

My Lords, it is now late and therefore I 
ſhall cut off a great deal of what 1 had intend- 
ed to ſay to your Lordſhips, that I may not 
take up too much of your time, and come im- 
mediately to my Defence, as to what I ſtand ac- 
cuſed of. | 

And firſt, my Lords, I ſhall obſerve that 
here have been a great many Witneſſes pro- 
duced, and a great deal of Swearing, but lit- 
tle or nothing of Legal Evidence to affect me; 
for there is but one Man that ſaith any thi 
home and poſitively againſt me (and whom 
ſhall anſwer by and by) all the reſt are but 
Hearſays, and ſuch remote Circumſtances, as 
may be tacked to any Evidence againſt any o- 
ther Perſon, but are urged againſt me for want 
of greater matters to Charge me with; and 
therefore I hope the producing and preſſing of 
theſe things againſt me, is rather a ſtrong Ar- 
gument that I am innocent, and that there 
have been miſchievous and ill Deſigns of ſome 
againſt me, than that I am Guilty; for if t 
had had other and greater matters, your Lo 
wy would have been fure to have heard of 
them. 

With your Lordſhips leave, I cannot but ob- 
ſerve to your Lordſhips an excellent Say ing of 
that great Man my Lord of fVettingham, (whoſe 

H h Name 
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Name will ever be remembred with Honour in 
our Engliſh Nation,) when he ſat in the ſame 
place that your Grace does now, at the Trial 
of my Lord Cormeallis, which I will read to 
your Lordſhips. Speaking to the Peers, he has 


this paſſage : 


I know your Lordſbips will weigh the Fact, with 
all its Circumſtances, from which it is to receive 
its true and its proper doom. Your Lordſhips are 
too juſt 10 let Pity make any abatement for the 
Crime, and too wwijſe to ſuffer Rhetorick io make 
any Imtrovement of it: This only will be neceſ- 
ſary to be obſerved by all your Lordjhips, that the 
fouler the Crime is, the clearer and the plainer ought 
the Proof of it to be; there is no other good KRea- 
fon can be given, wwhy the Law refuſes to allow th? 
Priſoner at the Bar Counſel in Matter of Fact, when 
Life is concerned, but only this, becauſe the Evi- 
dence by which be is condemned ought to be fo very 
evident and ſo plain, that all the Counſel in the 
world ſhould net be able to anſwer il. ; 


My Lords, I think the Evidence that has been 

given againſt me this day does not come up to 
this. And I hope your Lordſhips will regard 
this Saying of my Lord Nettingham's, as more 
worthy of your conſideration, than the fine Flou- 
riſhings and Inſinuations of the King's Counſel, 
which tend (if it be not ſo deſigned) rather to 
miſguide your Lordſhips, than to lead you to 
find out the Truth. 
My Lords, I ſhall now tell you the method 
that I ſhall procecd in, in making my Detence ; and 
I begin with Saxon, for he I perceive is the great 
Golich, whoſe Evidence is to maintain this Ac- 
cuſation, and if I cut him down, I ſuppoſe I 
ſhall be thought ro have done my own buſineſs : 
therefore to that I ſhall apply my ſelf firſt, and 
do it if I can; and I will in the firft place ex- 
amine ſeveral Perſons that are his Neighbours 
and have converſ-d with him, what they have 
heard and know of him: and firſt I deſire Richard 
Hall may be called. 

L. H. Stzward, My Lord Delamere, if you be- 
gin that way to call Witneſſes againſt Saxon, it 
is fit he ſhould be here to know what is ſaid 
againſt him. 

L. Delamere. 
Lord. | 
I. H. Steward. Then call Saxon again. 

[Then Saxon and Hell came both in. 

L. Delamere. Pray Mr. Hall tell my Lords here 
what you know of Thomas Saxon. | 

L. H. Sieward, What is it you aſk of this 
Witneſs | 

L. Delamere. My Lord I deſire him to give 
an account what he knows of a Letter, that was 
forged by Saxon, in the name of one Hildage. 

Hall. About the nineteenth of December in the 
year 1683, I received a Letter by Thomas Saxon 


Ay, with all my heart, my 


from Richard Hildage, wherein he deficed me to 


ſend him the ſum of fix pounds odd money which 
I owed him: I received the Letter and paid the 
money, and to the beſt of my knowledge ſome 
little time after I met with the ſaid Hildage at 
Newcaſtle, who aſked me to pay him the money 
1 owed him. I replied I had paid the money, 
according to his Note, but he ſaid he never 
gave any ſuch Note, and threatned to ſue me; 


thereupon I ſent one Lord to Hildage, that is 


here now in the Court, and deſired Hildage his 
ſorbearance for a while, till I could get the 
money from Saxon back again, and afterwards he 
ſent again for his money, and I ſent to Saxon 
for it, but {till the . money did not come. 

L. H. Steward. Did you ever ſpeak with S9 
himſelf? | | 

Hall. No, but with his Wife, who came to 
me about it; but he acknowledged, he wrote the 
Letter before John Lord. 

Saxon, Did not my Wife tell you that Richard 
Hildage lent me the money ? | 

L. H. Steward. Nay, you muſt not dialogue 
with one another, but if you have any Queſti- 
ons, you muſt propound them to the Court: 
My Lord Delamere, have you any Queſtions to 
aſk him? | 

L. Delamere. No, my Lord. 

L. AH. Steward, Then what is it you would 
have him aſked, Saxon? 

Saxon. I deſire you would pleaſe to aſk him 
whether or no he did not lend me the mo. 
ney ? 
L. H. Steward. He! who do you mean ? 

Saxon. Richard Hildage did. 

L. H. Stecward. What ſay you, did Richard 
Ili dage lend him the money? 

Hall. No, my Lord. 

L. H. Steward. Look you, my Lord Dalamere, 
the Objection carries a great deal of weight in 
it, to prove him a very ill man, if it be fully 
made out. | | 

L. Delamere. My Lord, if your Grace pleaſe, 
I can prove that he owned the writing of the 
Letter to another man. 

L. H. Stzward, My Lord, he does own here, 
that he wrote the Letter, and that he wrote it in 
Hildage's name, but he faith, the Letter, he fo 
wrote in 7i/{age's name, was by Hildage's direc- 
tion; and if ſo, that takes of the Objection 
made again!t. him. 

L. Delamere. I muſt ſubmit that to your Grace, 
whether what he ſays in that matter be Evi- 
dence, 

L. H. Steward. What Hildage did, or did not, 
is the main turn of the queſtion in this Caſe 
for he might lend him the money, and yer af— 
terwards might ſay, when he thought he might 
loſe it, that he did not ſend any ſuch Letter, 
and all this be true, and Savon in no fault: I 
muſt confeſs, if Hill age were here himſelf, and 
ſhould deny the lending of the money, or the 
giving him Directions to receive it, you would 
have fixed a ſhrewd Objection upon him; but 
otherwiſe Hear-ſays and Diſcourſes ar ſecond hand 
are not to take off the Credit of any Man's 
Teſtimony. 

L. Delamere. But Hall ſays Hildage denied the 
receipt of the money, cr any Order for receiv- 
ing of it. 

L. H. Stzward, That fignifies nothing, being 
but by ſecond hand. 

Saxon, It it pleaſe your Grace, here is my 
Brother in Court will give you an account of 
It 


L. H. Steward. Well, well, hold your tongue; 

will your Lordſhip pleaſe to go on? | 
L. Delamere. The next Witneſs, my Lord, 

that I ſhall call, ſhall be Francis Ling, [ho 


came in.] 
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Z. H. Steward, What do you aſk this Wit- 

neſs ? 
L. Delamere. Mr. Ling, ptay will you tell 
his Grace, and my Lords, what = know 
concerning Saxon's receiving any Money in 
the name of Mrs. Wilbraham, without her 
Order. 

Ling. He called at this ſame Hildage's at 
Newcaſtle, and received twenty five Shillings, 
and ſaid it was for Mrs. Wilbraham, in her name; 
but ſhe never received a penny of the Money, 
nor knew of his having received it, till he came 
to pay another Quarter, 

L. H. Steward. Where is that Mrs. Wilbraham, 
is ſhe here? | 

Ling. No, my Lord, ſhe is a Neighbour of 
ours, an Ancient Woman, fourſcore years of 
Age, and cannot come fo far. 

L. H. Steward. This is the ſame Caſe with the 
other, you can never think to take off the 
Credibility of Witneſſes by ſuch Teſtimony ; for 
this is only a Tale out of an Old Woman's 
Mouth : What .if that Otd Woman told him a 
falſe Story ? 

Ling. She faid=——— | 

L. H. Steward; J care not what ſhe ſaid, this 
is no Evidence at all. | 

L. Delamere, Then pray call Richard Shaw, 
[who came in] 

L. H. Sieward. Well, what ſays this Wit- 
neſs ? 

L. Delamere. Shaw, can you tell any thing of 
Thomas Saxon's writing a 3 and — it 
in the name of one Pangſton a Bayliff? 

Shaw. He writ a Letter, as I underſtand, con- 
cerning ſome Money that I owed him; for I 
owed him a little Money, and being I did not 
pay it, he does forge a Letter and puts William 
Pang ſton's name to it, ſo I got up the other 
Morning— | 

L. H. Steward, Where is Pangſton? Is he 
here? 

Shaw. No, my Lord, he is not, but he told 
me he did not write the Letter. 

L. H. Sſeward. Why, this is juſt the ſame a- 
gain, and we all know how eaſy a thing it is 
to hear a Bayliff tell a Lye. 

Shaw, J cannot tell, but I called 

L. H. Steward. All that is nothing. It is a 
difficulter matter to hear ſuch Fellows ſpeak Truth, 
than any thing elſe, I am ſure. 

L. Delamere. The next Witneſs that I ſhall call 
is Peter Hough. | 


L. H. Steward, There is your Witneſs, What 
ſay you to him? 

L. Delamere. Pray acquaint his Grace, and 
my Lords, what you know of Saxon's cheating 
you in the making of a Bond, 

Hough. My Lord, he had fix Pound ten Shil- 
lings in Money, and ten Shillings in Work done, 
for which he was to give me a Bond, and hereof 
he made the Bond himſelf. I thought it had been 
right, and took it; but about the time when the 
Money was become due, I looked upon it, and 
it proved to be but for 61. 

b 25 H. Steward. What ſhould it have been 
or! 

Hough. It ſhould have been for fix Pounds 


ten Shillings in Money, and ten Shillings in da 


Work. 
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IL. H. Steward. Did not he give thee a Bond for 
all thy Money ? 
| ou It ſhould have been fo, but I never 

Ic. 

L. H. Steward. Had you never the Money ? 

Hough. No, I never had the Money? 

L. H. Steward, What did he ſay the Bond ſhould 
be made for ? 

Hough, For ſeven Pounds. +; 
I. H. Steward. What ſay you to it, Saxon. 

Saxon. My Lord, I had five Pounds ten Shil- 
lings of him, and ten Shillings in Work, for 
which I gave him Bond ; there were the Wit- 
neſſes Names at it, the Bond was fairly read, and 
I ſealed it, and he took it with him. 

L. H. Steward. Ay, but he ſays it was to. be 
for ſeven Pounds. 

Saxon. I never had any more of him than fix 
Pounds, and for that I gave him Bond. 

L. H. Sieward. Was the Bond read to you? 

Hough. He read it himſelf, and he made it 


himſelt. 
L. H. Steward. How did he read it? What 


2 you apprehend by his reading it was made 
r? 


Hough. I took it as he read it to be made for 
ſeven Pounds. | 

Saxon. He may ſay what he pleaſes, but I had 
no more of him but ſix Pounds; I was to give 
Bond for no more. | 

L. H. Steward, Now the Witneſſes to this Bond 
would be very proper to be produced here: For, 
if he did make the Bond but for ſix Pounds, when 
the Debt that was to be ſecured was ſeven Pounds, 
that is a ſign that he had an intention to cheat 
him of the Twenty Shillings. 
IL. Delamere. That ſhews what a kind of Man 
he is, | | 
L. H. Steward. But this is but Witneſs againſt 
Witneſs, for he ſays he owed no more, and was 
to make the Bond for no more. | 

Hough, It was as I tell you, I aſſure you, 
my Lord. 

Saxon. 


Pounds. 
Hough. Did not I aſk you afterwards one 


Queſtion more, and told you it was a Cheat, and 
you ſaid it ſhould be mended? 

L. H. Steward. Well my Lords have heard 
it, they will conſider what weight to lay up- 
on It. 

L. Delamere, Pray call Edward Wilkinſon. 

[Who appeared. 

L. H. Steward. What do you aſk him? 

L. Delamere, Wilkinſon, pray tell my Lords, 
how Saxon dealt with you about your Horſe? 

Wilkinſon. My Lord, he hired a Horſe of 
me for three Days, and was to give me twelve- 
paw a Day, but he never came again, nor 

d I any Satisfaction for my Horſe, but I 
loſt my Horſe by the bargain, and my Money 
too. 


L. H. Steward. How long ago was it ſince he 
hired your Horſe? 

Wilkinſon. My Lord, it was the twenty third 
of Zune, to the beſt of my remembrance. 

L. H. Steward. Did he not agree with you for 
12 d. a day as long as he uſed your Horſe! 
Wilkinſon, ] expected to have my Horſe in three 
ys time, 


I had no more of him than fix 
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I. I. Steward. But mind my Queſtion, did 
you agree that he ſnould have him but three Days? 
or, was he to give you 12 d. a day for ſo long 
as he kept him out? 

IWilkinſon. I was to have 124, a day for 
him. | 

L. H. Steward, What! as long as he uſed him, 
or only for three days? 

Wilkinſon. He did agree with me to bring 
him again in three days. - 

L. H. Steward, I perceive by the time, he 
rid into the Rebellion with this Horſe, and he 
was a very Knave for ſo doing, upon my Con- 
ſcience. | 

L. Delamere. Call William Fright, [who came 
in.] Pray will you give my Lords an account 
what Reputation this Thcmas Saxon is of in his 
Country, | 

WWricht. My Lord, this Thomas Saxon came to 
live at Sambige, and I had ſome dealings with 
him as well as other Men, and I never found 
him to perfect his Word in any thing. 

L. H. Steward, What didſt thou never find 
him ? | 

Wrizht. To perfect his Word in any thing, 
my Lord. 

L. H. $tezvard, That is, make good his word, 

I ſuppoſe ; but that is your Cheſbire Phraſe. 
Fright. Whereupon I met with him one Eve- 
ning after Evening-Prayer, and ſaid to him, 
Thomas Saxon, if I cared no more for keeping 
my Word than thou do'ſt, it were no matter if 
J were hang' d; for to be ſure if thy Mouth 
open, thy. Tongue lyes: and he turn'd away 
from me, and would not anſwer me a word; 
and ſince that he owed me ſome Money, and 
when I asked him for it, he told me if I did 
trouble him for the Money, it ſhould be the 
worſe for me; whereof all the Town knows as 
well as I, that I cannot ſet him forth in words 
as bad as he is. 

L. H. Stetard. Can you inſtance in particular, 
Friend, of any Fraud, Cheat, or Cozenage that 
he has been guilty of? for it is not what the 
Town ſays, but what can be proved, that we 
muſt take for Evidence; the Town that thou 
liveſt in may reckon thee but an idle Fellow, 
and yet thou may'ſt be a very honeſt Man for 
all that. 5 | 

Wright. I truſt, my Lord, I am ſo, and ſhall 

always prove ſo. 

I.. H. Steward, Well, what do'ſt thou know ill 
of him? 

I/right. He did not keep his Word with 
me. | 
L. H. Steward. Wherein doſt thou mean? 

Wright. As to Money he owed me. 

L. H. Steward. How much Money did he owe 
thee. 

Wright. He owed me a deal. 

L. H. Steward. How much do'ſt thou call a 
deal? 

Wright. J cannot tell how much exactly. 

L. H. Steward. Does he owe thee any thing 
now ? | 

Wright. Yes, but I cannot juſtly tell how 
much. 

L. H. Steward. My Lord Delamere, I would 
be very unwilling to interrupt the method of 
your defence, or abridge you in your Evidence; 
but really this Objection that you endeavour to 


3 


brance, Sir Nobert Cotton came to Town the 10th 
0 
a To 


prove by this Witneſs, is not at all, as I conceive, 
for your Lordſhip's Service: For it is a very 
hard caſe, if any one that owes Money and does 
not pay it, ſhall for that very reaſon loſe the 
credit of his Teſtimony ; this rather gives a coun- 
tenance to what he fays, that you know no other 
— but ſuch trivial ones to make againſt 

m. 

L. Delamere. Then, if your Grace pleaſe, I 
will ma ke ſhort work of it, and ſpare your time; 
I ſhall paſs over this part of my Evidence, 
though I have more Witneſſes to this Point, and 
come to other matters, to Matter of Fact, to en- 
counter this poſitive Proof that has been given 
againſt me. Your Grace and my Lords do ob- 
ſerve, that this Man Saxon has teſtified that a- 
bout the third or fourth of June laſt (for there 
he fixed the time) this Man as an extraordi- 
nary Perſon that was fit to be truſted in an 
Affair of this nature, being confided in, and 
recommended by my Lord Brandon, was ſent for 
by me to Mere, where he found me and Sir 
Robert Cotton and Mr. Offey, who did employ him 
to tranſact the matter of ſtirring up the Coun- 
try in order to a riſing and joining with the 
late Duke of Monmouth : Now I will firſt prove 
to your Lordſhip in general, that Sir Robert 
Cotlon was not in Cheſbire for many Weeks, 
nay, ſeveral Months, both before and after the 
time he ſpeaks of: And next in particular I ſhall 
prove as to the time that he has pitched upon, 
by divers Perſons that ſaw Sir Robert Cotton here 
then in London, and give you particular Reaſons 
for it, Firſt to prove, that he was here in Town 
ſo long in general, I ſhall produce his Servants 
that ſaw him every day: Call. Billing, [who 
appear d.] Sir, will you give an account 
what time Sir t Cotton came to London, 
when he went out of London, and whether you 
were frequently in his Company and ſaw him 
here? | 

Billing, My Lord, to the beſt of > 


y remem- 


of April laſt, and I was with him here in Town, 
at his Houſe at the Horſe-Ferry till the latter 
end of July, and ſaw him conſtantly more than 


once or twice every day for that time: I uſed to 


come into his Chamber moſt Mornings before he 
was up; I uſed to buy in his Proviſion for his 
Houle, I ſaw him a-bed, or heard he was in Bed 
every Night. 

L. H. Steward. Did you belong to him? 

Billing. J am his Servant. | 

L. Delamere. He lived with him in the Houſe 
all the while, he ſays? | 

Billing. Then about the latter end of July he 
went out of Town for three Days to Z#pjom, 
and then he came to Town again, and continu- 
ed here till the time he was committed to the 
Tower, and never was in Cheſbire ſince the 6th of 
April laſt, | 

L. H. Steward. How came you to remember 
ſo punctually when he came to Town, and that 
he ſtaid here all the while ? 

Billing, I know it by my Accounts for the 
Journey up, and by the Tradeſmens Bills for the 
Proviſion of the Houſe ever ſince. 

L. H. Steward. In what Capacity did you ſerve 
Sir Robert Cotton ? | 

Billing. I bought in all the Proviſion for his 
Houſe, and paid the Tradeſmens Bulls. 4. K 
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L. H. Steward. Have you any Papers in 
your Pocket that will point to any particular 

HYD. 

Milli I have not the Tradeſmens Bills here, 
my Lord, nor my own Accounts ; but I have 
look'd upon them, and by that Iam ſure what I 
have teſtified is true. | 

L. Il. Steward. Who do you call next, my 
Lord ? ; 

L. Delamere. Call Margaret Davis, [who ap- 
peared.] Pray will you give an account to my 
Lord, what time Sir Robert Cotton came to Town, 
and to the beſt of your remembrance when he went 
out of Town again. 

Davis. He came to Town upon the Tenth of 
April laſt, or thereabouts, and he has not been 
out of Town any Night ſince, except it were in 
Auguſt. 

L. H. Steward. What day did he come to 
Town, do you fay ? 

Davis. About the tenth of April, 

L. H. Steward. And you ſay he did not go out 
of Town till Augy/? ? 

Davis. No, my Lord. 

L. H. Steward. How do you know this?? 

Davis. I was conſtantly in the Houſe with him. 

L. H. Steward. But how came you to be ſo 
exact as tothe Time ? 

Davis. 1 faw him continually every day. 

L. H. Steward. How came you to ſee him? 

Davis. I live with him in the Houſe. 

L. H. Steward. Pray recollect your ſelf as to 
the time he went out of Town, for I perceive 
the other Man ſays it was the latter end of 

uly. 

E Devis It was in Auguſt certainly, my Lord. 

L. Delamere. My Lord, the other Witneſs 
ſaith it was the latter end of July, and that may 
be very well conſiſtent, neither of them ſpeaking 
to a day. 

L. 1. Sleward. Well, are you ſure he was in 


Town all the Month of June? 


Davis. Yes he was. 

L. H. Steward. Well, who do you call next ? 
L. Delamere. Mrs. Sidney Lane, [who appear- 
ed. | 

. II. Stzward, What do you aſk this Gentle- 
woman? 

L. D-lamere. J examine her to the ſame 
Point: and I queſtion not but I ſhall make it 
out to your Grace, and my Lords, none of us 
all three that he has named were there at that 
time. 

L. I. Steward. J ſhall be very glad of it, my 
Lord. 

L. Delamere. Pray Mrs. Lane will you give an 
account when it was Sir Robert Colton came to 
Town, and how long he ſtaid here? 

Mrs. Lane. He came to Town the April be- 
fore the Coronation, and never lay out of Town 
Lam ſure all thoſe three Months of April, May and 
June after he came to Town. 

L. Delamere. This Gentlewoman, my Lord, 
lived in the ſame Houſe with him. 


Mrs. Lane. I did ſo, my Lord, and ſaw him 


every Night and Morning. 
L. Delamere. If your Grace pleaſe, I have two 
or three more Witneſſes to the fame purpoſe; but I 


would ſpare their Lordſhips time, if this Point be 
tully cleared. 
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L. H. Steward. Pray, my Lord, do not abridge 
your ſelf, for I know my Lords will not grudge the 
time, bur are very defirous you ſhould have full 
Liberty in what is pertinent. | 

L. Delamere. Then deſire Charles Reeves may 
be called, [who appeared.] I pray, my Lord, that 
this Man may give an account what time it was 
Sir Robert Cotton came to Town, and how long 
he ſtaid here. 

Reeves. It it pleaſe your Lordſhip, he was in 
Town before the Coronation, and I faw him here 
every day from that time till after 7u/y once or 
twice every day. 

L. H. Steward. Did you belong to him? 

Reeves. Yes, and I do now. 

L. H. Steward. In what Capacity, Friend? 

Reeves. My Lord, I am his Footman. 

L. Delamere. May it pleaje your Grace, the 
next Witneſs I have to produce is Mr. Aſhburnham ; 
being he cannot eaſily remove, I beg he may be 
heard in the place where he is. 

L. H. Steward. Ay, let him ſpeak where he is; 
and let him ſpeak out. 

L. Delamere. Pray Sir, will you pleaſe to re- 
collect your ſelf what time you ſaw Sir Robert 
Cotton, and where the laſt Summer ? 

Aſoburnbam. My Lord, I being at Sir Robert 
Cotton's Houſe at Weſtminſter, he deſired me to 
preſent a Petition of his to the Houſe of Com- 
mons for him, and it was about the latter end of 
the time allotted for Petitions, I cannot exactly 
tell what Day of the Week or Month it was, 
but I ſaw him that day I preſented his Petition, 
and I ſaw him at the Committee of Elections two 
or three days after. 

L. Delamere. Sir William Twiſden 1 deſire may 
be alſo heard what he has to ſay to the ſame 
Point. 

[ho anſwered to the ſame eſtect. 

L. Delamere. Mr. Heveningham is my next Wit- 
neſs, my Lord; who I deſire that he would 
pleaſe to give your Grace and my Lords an ac- 
count, when he remembers to have ſeen Sir Ro- 
bert Cotton in Town. 

Mr. Heveningham. My Lord, it was a more 
than ordinary Occaſion that makes me remem- 
ber the thing and the time ſo particular. I 
was engaged in a diſpute in the Houſe of Com- 
mons about my own Election, and that was 
upon the ſecond of June; then was a Caſe de- 
bated in the Houſe, whether a Mayor that was 
elected a Burgeſs for any Town could fit upon 
his own Return; it was then carried he ſhould 
not, and the next day, which was the third 
of June, another Queſtion came on; whether 
Sir Joſeph Williamſon was duly elected and re- 
turned; and I remember at that time I was 
walking with Sir Robert Cotton in the Court 
of Requeſts, and Mr. Neal came out of the 
Houſe and told me, that it was carried 
five, that he was not; and then Sir Robert Catton 
was with me. | 

L. H. Steward. So you ſpeak as to the ſecond 
and third of June? | | 

Mr. Heveningbam. My Lord, had it not been 
upon this particular occaſion, I could not have 
remember*d the time ſo exactly. 

L. H. Steward. You give a very good token 
for your remembrance, and my Lords hear what 
you have ſaid. 1 
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L. Delamere. Will your Grace pleaſe that the 
Clerk of the Houſe of Commons may be called, 
and examined to the ran! of that Houſe, 
when it was Sir Robert Cotton preferred his Pe- 
tition, and that will fix the time as to what 
= Aſoburnhan and Sir William Twiſden have 

id? 
= H. Steward. Call whom you pleaſe, my 


L. Delamere. It ſeems he is not ready, but I 
hope I have given your Grace and my Lords ſut- 
ficient ſatisfaction, that Sir Robert Cotton was 

not there at that time that this Fellow ſpeaks of. 
I will now go on and prove Mr. Offey was 
not there neither; and the firſt Witneſs I call to 
that, ſhall be Sir Willoughby Aſton, whom I deſire 
our Grace will be pleaſed to hear ſpeak in his 
ee. -- 
I. H. Steward. Well, what do you ſay, Sir 
Willoughby * 

Sir V. Aſton. My Lord, I deſire to be guided 
in what account J ſhall give by the Queſtions that 
ſhall be aſked. 

L. H. Steward. What is it you aſk Sir Willougbby 
Aſton ? 

L. Delamere. Pray can you remember, Sir 
Willoughby, what time it was, and whether about 
the latter end of May laſt, or when, that you know 
of Mr. Offey's being at your Houſe, and how 
long he ſtaid there? 

Sir V. A on. I can give an account of his Mo- 
tion for ten days together, but that perhaps may 
be more than is neceſſary. 

L. H. Steward. It will not be improper, Sir, 
for you to give as exact and particular account 
as you can of the times. 

Sir W. Aſton, If your Grace pleaſe, I will do 
It, | | 
L. H. Steward. Pray do, Sir. | 

Sir M. Ajton. Upon the twenty ſixth of May, 
which was Tueſday, at Night Mr. Ofley and his 
Lady and ſome of their Relations, came to my 
Houſe; upon Wedneſday the twenty ſeventh of 
May Mr. O//lzy was ſo ſick that he kept his Cham- 
ber and his Bed all day ; upon the twenty eighth of 
May, which was Thurſday, he was ſo ill that he 
kept his Chamber all day, and roſe about five at 
Night, and I then waited upon him, and fat with 
him three Hours in his Dreſſing- Room. On Friday 
the twenty ninth of May he went to Church, that 
day was imployed a great part in Devotion. Upon 
the thirtieth of May, which was Saturday, Mr. 


 ._ Offley and his Lady went, and a great part of my 


Family went with them, to one Mr. Pickering's ſix 
Miles off my Houſe, there they dined, and re- 
turned at Night tomy Houſe. Ae. Sunday the 
thirty firſt of May, I have a particular Remark 
whereby I remember that Mr. Ofiey went to viſit 


Mr. Needham. Upon Monday the firſt of June, 


Mrs. Offey and the Women of my Family went 
to viſit my Lady Brooks, but Mr. Offey not being 
well, ſtaid at home. On Tueſday the ſecond of June 
he was ſtill at my Houſe, there was a great deal 
of Company there, and he was in the Compan 

all the day long. On Wedneſday the third I fell 
ſick in the Morning about four of the clock, 
but Mr. Offey was in the Houſe all the Morning; 
but in the Afrernoon he went to make a Viſit 
two Miles from my Houſe, at a'place called the 
Ware-houſe, where the Ships ride at Anchor: and 
upon Thurſday Morning, which was the fourth of 


June, he went from my Houſe. Now if your 
Lordſhip deſire to know any thing about any 
particular Time about this Compaſs, PII give you 
the beſt account I can. 

L. H. Steward. Can you tell where he went 
when he went from your Houſe ? 

Sir W. Aſton. He went directly home, as he 
ſaid, | 

L. H. Steward, Did you hear at any time 
that he ſtaid by the way, between his going 
from you and coming to his own Houſe ? 

Sir W. Afton, My Son went with him two 
or three Miles of his way, and I heard that at 
Middlewich he ſtaid to ſpeak with ſome of the 
Miliciz Officers that he met with by the way 
there :it a Muſter, and afterwards went directly 
home. | 
L. H. Steward. Pray is the uſual Way from his 
Houſe to yours by my Lord Delamere's & 

Sir W. Afton. No, my Lord, directly another 
way. 

L H. Steward. Will you aſk Sir Willoughby 
Aſton any more Queſtions ? | 

L. Delamere. No, my Lord. 

Mr. At. Gen. If your Grace pleaſe, I would 
aſk Sir Willoughby Aſton one Queſtion. Sir, I de- 


fire to know how far it is from your Houſe to my 


Lord Delamere's ? | 

Sir W. Aſton. Sir, it is about Eleven Miles. 

L. H. Steward. Eleven Miles you ſay, Sir? 

Sir V. Afton. Yes, my Lord, Eleven of thoſe 
Northern Miles. | 

L. Delamere. My Lord, I have ſome more 
Witneſſes to examine to this Point. 

L. H. Steward. Call whom you pleaſe, my 
Lord? | 

L. Delamere. I call Mr. 9 next, my Lord, 
[who appeared] Pray give my Lord an account, 


when Mr. Ofley went from Sir Willoughby Aſton's 


laſt Summer, and whither he went? 
Gregory. My Lord, my Maſter went from Sir 
Willoughby Aſton's Houſe | 
L. H. Steward. Who is your Maſter ? 


Gregory. Mr. Ofley, my Lord. It was upon | 


the fourth of June at nine of the clock in the 
Morning, and went from thence to Middlewich, 
and was at home at his own Houſe about five of 
the clock in the Evening, as I was told, for I did 
not go directly home with him, | | 

L. H. Steward. Was he at Mere that day at 
my Lord Delameres? 44 

Gregory. No, not that I know of, I was not 
with him. | 

L. Delamere. Then pray call Thomas Kidd, 
[who appeared.] Pray were you that 4 with 
Mr. Offey when he went from Sir Willoughby 
Aſton's? 

Kidd. Yes, my Lord, I was. 

L. Delamere. What day was it? 

Kidd. The fourth of June. 

L. Delamere. T hen whither went he? 

Kidd. He went the direct Road to his own 
Houſe, I never parted from him, nor did he 
ſtop any where till he came to Middlewich, 
where the Country Militia were exerciſing ; and 
he juſt alighted off his Horſe, and ſpoke with 
Major Min/haw and ſome of the Officers, but 
never ſo much as drank by the way till he came 
to his own Houle. 

L. H. Steward. What to his Houſe in Stafford- 
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d. No, but to Crew-Hall in Cheſbire. 
_ Steward. Does Mere lie in the Road 
between Sir Willoughby Aſton's and Crew-Hall, ſo 
that your Maſter might be there within that 


time ? 


Kiad. No, that he could not do. 

L. H. Steward. Were you with Mr, QHey the 
whole Journey home ? 

Kidd. Yes, my Lord, I was. 

Z. II. Steward. Were you no time from him? 

Kidd. No, my Lord, I was not. 

L. Il. Steward. What time did he come home? 

dd. He came to his own Houſe about four or 
five a- clock at night. 

L. H. Steward. And did not he 80 from thence 
that night? | 

Kidd. No, my Lord. . | 

L. Delamere. Now, my Lord, I will prove as 
to my ſelf that I was in London at the time as he 
ſpeaks of. And firſt, I deſire Sir James Langham 


may be heard to that. 
[ He appeared, but gave no Evidence. 


L. Delamere. Pray call Booth, [who ap- 


Jeared.] 5 
L. H. Steward. What is this Gentleman's 


Name? | 

L. Delamere. He is my Brother, my Lord, 
his Name 15— Booth. | 

L. II. Stexward. What do you aſk him? 

L. D-lamere. Pray can you remember what time 
in June you ſaw me in Town here? 


Mr. Booth. My Lord, I faw my Brother here 


in Town, the third, fourth, fifth, ſixth, and fo 


on to the tenth of June, and the tenth of June J 
went out of Town my ſelf; I ſaw him ſometimes 
twice or thrice a day in that time, for I did not 
lodge above half a ſcore doors from him, 

L. H Steward. Where was that ? 
- Mr. Booth. In Great Ruſſel-ſtreet. 

L. H. Steward. How come you to remember 
the time lo particularly? 

Mr. Bocth, It was that day Se*nnight before 
{ went out of Town, which was Wedneſday the 
tenth of June, and had it not been for that par- 
ticular Circumſtance, I had not remark*d it 
ſo much as to be able particularly to remem- 
ber it. | 

Mr. At. Gen. Pray, Mr. Booth, did you know 
of your Brother's going out of Town the twenty 
ſeventh of May? 

Mr. Both. J heard he was gone out of Town 
about that time. | 

L. II. Steward. Why then, when came he hi- 
ther to Town again? 

Mr. Booth. I cannot tell, but I ſaw him upon 
the third of June in the Evening. 

Mr. At. Gen. My Lord, it is not poſſible for 
him ſo to do in that time, if he rode Poſt. 

L. II. Steward, He did make a great deal of 
haſte backward, and forward, that is certain. 

L. D-lamere. My Brother docs not know when I 
went, but as he heard, he ſays. | 

L. II. Steward, But pray, my Lord, mind the 
Objection that has been made, for it carries a 
great deal of weight in it. It is plainly proved 
by two Witneſſes, that you went out of Town 
the twenty ſeventh of May at nine of the clock at 
Night, and rode to Hoddeſden, and the next day 
came to Hitchin about Noon; then they left you 
and return'd back again to London that Night, and 


you told them you were going to ſee a ſick Child 
I 


* 
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of yours in Cheſhire, how came you to make ſuch 
poſt-haſte back again, that he ſhould ſ-e you 
here in London the third of June ? 

Mr. Booth. My Lord, I am certain I ſaw him 
that day in the Evening, and fo on to the 
tenth. 

L. H. $:eward. Did my Lord then tell vou 
your Friends did in Cb Nl ? re 

Mr. Bo;th. I cannot remember the particular diſ- 
courſe we had. 

Mr. At. Gen. Pray, Sir, when did he tell you 
he came to Town ? 

L. II. Steward. You ſay you uſed to ſee him 
every day once or twice a day, 

Mr. Booth. Yes, I did fo. 

L. H. Steward. Pray where was he the Second of 
June? 

Mr. Booth. He was not come to Town. 

L. H. Steward, How long time was it before 
that, that you had not ſeen him? 

Mr. Booth, T had not ſeen him of ſeyeral days 
before. 

L. Delamere. If it pleaſe your Grace, here is 
another Brother of mine that ſaw me, at the ſame 
time; and tho? he be my Brother, I hope he is a 
good Witneſs, 

L. H. Steward. Ay, God forbid elſe z what is 
his name ? 

L. Delamere. George Booth, 

L. H. Stzward, Well, what ſay you, Sir? 

Mr. George Booth, My Lord, Itaw my Brother 
Delamere here in Town the fourth of Zune, by this 
particular Circumſtance which I cannot err in, 
That the next day, as I take it, I went down 
with him to the Houſe of Lords, to hear my 
Lord Macclesfiela's Cauſe, which was then there 
to be heard upon the Appeal of Mr. Tition; and 
my Brother was in the Houſe of Lords at that 
time, which was the fifth of June. 

L. H. Sleward. My Lord Drelamere, I think it 
not amiſs to put you in mind of one thing, 
which it is fit your Lordſhip ſhould give ſome 
anſwer to: Does your Lordſhip deny tat you 
went out of Town the twenty ieventh of May? 

L. Delamere. No, my Lord, I do not; I ac- 
knowledge I did fo. 

L. H. Steward. Then it will be fit for you to 
give an account where you were the twenty eighth 
of May, and ſo all along till the third of 
June? 

L. D-lamere. If your Grace pleaſe, I hope I 
ſhall give you full Satisfaction in that by and by; 


but I have one Witneſs more to this point of m 
PO 1 


being in Town at ſuch a time, that I could not 
be in Cheſbire, when this Fellow ſays I was; and 
that is my Lord Lovelace. 

L. H. Steward. There is my Lord Lovelace, 
what will you aſk him? 

L. Delamere. Whether he did not ſee me at the 
Trial of my Lord Macclesfield in the Houſe of 
Lords ? 

L. Lovelace. I was in the Houſe: of Lords 
that day that my Lord Macclesfield's Trial was, 
and I remember I did ſee my Lord Delamere 
there, 

L. H. Steward. But we are as much at a loſs 
now as ever we were, for what day that Trial 
was, does not appear: What day was my Lord 
Macclesfield*s Trial? 

L. Delamere. The Journal of the Houſe of 
Lords proves that to be tue fifth of Zune 
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L. Lovelace. My Lord ſtood juſt by the Bar, 
and if I am not miſtaken took Notes. | 

L. Delamere. My Lord, I hope now I have 
ſatisfied your Grace, and the reſt of my Lords, 
that none of us three whom this Fellow has 
mentioned were there at that time at Mere, when 
he ſays we were: For my own part, I do poſi- 
tively affirm, and I ſpeak it as in the Preſence 


of Almighty God, that I have not ſeen Sir Ko- 


bert Cotton at my Houſe that I know of thefe 
many Years, and I believe Mr. O Hey was never 
in my Houſe ſince I was Maſter of it: And J 
do likewiſe proteſt, that to my knowledge, I 
never ſaw the Face of this Man till now that he 
is produced as a Witneſs againſt me; I am ſure 
I never ſpoke with him in all my Life, nor 
never ſent for him to come to my Houſe: And 
if your Lordſhip pleaſe to conſider the Story 
that he tells, it will eaſily appear to be very im- 
probable, for he neither tells you who the Meſ- 
ſenger was that was ſent for him, nor the way 
that he came into the Houſe, which any body 
that has ever been at the Houſe could not mi- 
ſtake. For when I aſked him what door it was 
he came in at, it was for this reaſon, becauſe 
he muſt needs have gone a great way about, if 
he had not come in at the uſual Entry into the 
Houſe, for I have but one door into my Houſe 
except that by the Stables, which is a great 
way off the Houſe? And it being about that 
time of the Year, if it were eight or nine of the 
clock in the Evening, he muſt needs diſcern 
which way he came in: And, beſides, my 
Lords, is it probable what he ſays, that he ſhould 
ſee no body ſtirring about the Houſe except it 
were this Man without a Hand, that he ſays 
was ſent for him? I aſſure your Lordſhips, I 
have not, nor had my Fatherever that I know 
of, any Servant or Tenant that was maimed in 
that manner that he ſpeaks of. He ſaith, he was 
recommended to us by my Lord Brandon : But he 
cannot tell your Lordſhip any thing that ever 
he had done, to recommend him either to him 
or us, I did aſk him what important Service he 
had ever done for me, that might give a credi- 
bility to my imploying him in ſuch a buſineſs as 
this. My Lord, I cannot help it, if People 
will tell falſe Stories of me, but I hope your 
Lordſhips will conſider the Credibility of it ; 
is it to be imagined that I would take a Man I 
knew nothing of, upon another Man's Word, 
into fo great a Confidence, as to employ him 
about a buſineſs of this nature? I am glad that 
he was called in here again for your Lordſhips 
to view him. I beſeech your Lordſhips to look 
at him; is this Fellow a likely Fellow to be uſed 
in ſuch an Affair? Does he look as if he were fit 
to be employed for the raiſing of ten thouſand 
Men? Does he ſeem to be a Man of ſuch con- 
ſiderable Intereſt in his Country? A Fellow, 
taat though it be not dire& Evidence, yet by 
ſeveral Witneſſes, I have ſhewn to be a Man of 
no Reputation in his Country, nay of a very ill 
one; and could we have none elſe to employ in 
a matter of this Moment but ſuch a Fellow as 
his Neighbours would not take his Word for 
any thing? It is an improbable Story upon theſe 
accounts, if I ſhould ſay no more. Your Lord- 
ſhips likewiſe ſee, that he is ſo well thought of, 
that he dare not be truſted out of Næugate, but 
is kept {til} a Priſoner, and as ſuch gives Evi- 


dence here: And I know your Lordſhips will 
not forget that he ſwears to ſave himſelf, having 
been a Rebel by his own Confeſſion, and he 
would fain exchange his Life for mine; till he 
has a Pardon, which as yet, as I am informed, 
he has not. The Objection will ſtill lie upon 
him, that he ſwears to ſave himſelf, which will 
render his Teſtimony not credible, and the Law 
requires the Witneſſes in Treaſon, to be credi- 
ble ones: And yet forſooth! this Man, that no 
body that knows him will believe a Word he ſays, 
muſt be taken to be the Man of Integrity, Zeal 
and Induſtry; the Man of Management and 
Diſpatch, the Man of Intereſt and Authority in 
his Country, that nothing can be done, but 
he muſt have a hand in it. My Lords, I think 
I need ſay no more of him; your Lordſhips 
time is precious, too precious indeed to be 
ſpent upon ſuch a Subject, and fo I fer him 
aſide. | 

My Lords, there is a thing that I perceive the 
King's Counſel lay a great weight upon; and 
that is my going down upon the 27th day of 
May, and my frequent riding Poſt to and fro, I 
ſhall now ſatisfy your Lordſhips of the Rcaſons 
of my Journeys. The firſt time, witch was be- 
twixt the Coronation and the fitting of the Par- 
lia ment was upon this reaſon ; I went down to 
take poſſeſſion upon a Leaſe of a conſiderable 
value which was renewed to me by the Bithop. 
I did not think of going down at that time io 
ſoon; but I had Word wrote me out of the 
Country that the Biſhop was ill, and that oblige 
me in point of Intereſt to make haſte down, 
And this I ſhail prove by one that was Attorney 
for me, and ancther that was a Witneſs of my tak- 
ing Poſſeſſion: and for this, I firtt call Mr. 7obz 
Eamondo, |who came in] Pray, Sir, will you tell 
his Grace and my Lords, what you know of my 
coming down into the Country in the beginning 
of May, and upon what account, and what time 
was? | ; 

Mr. Edmonds. May it pleaſe your Lordſhip, 
upon the fifth of May my Lord D-lamere did me 
the honour to come to my Houſe, and he ſtaid 
there a little while, and deſired me to be a Wit- 
nels of his taking Poſſeſſion upon a Leaſe of my 
Lord Bithop of Cheſt:r's, and we went into the 
Houle that was next to mine, which was 
and there did take Poſſeſſion. 

L. I. Steward. Where is your Houſe ? 

Mr. Edmonds. At Boden, in Cheſvire. 

L. H. Steward. When was this, do you ſay * 

Mr. Edmonds. The fifth of May. 

L. Delamere. Pray Sir, will you ſatisfy my 
Lord, whether the Biſhop was not ill at that 
nmef? |} - - 

Mr. Edmonds. My Lord, I had been a little 
before at Cheſter, and hearing my Lord Biſhop 
was not very well, I went to Mr. Allen, and 
told him I was deſirous to ſee my Lord, and 
ſpeak with him, if I might; he told me my 
Lord was ſo ill, that he would ſpeak with no 
body. 

C Ii. Steward. Was it a Leaſe for Years, or 4 
Leaſe for Lives? Tl 

Mr. Edmonds. It was a Leaſe for Lives. 

L. I. Steward. Then that might require my 
Lord's taking Poſſeſſion. Who do you call next, 
my Lord ? | 

L, Delamere. Mr. Henry. 
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Z. H. Steward. What do you aſk this Man, my 
Lord? : 

L. Delamere. Pray will you give his Grace and 
my Lords an account, whether you were not 
Attorney, and deliver'd me Poſſeſſion upon the 
Leaſe of my Lord Biſhop of Cheſter ? 

Mr. Henry. My Lord, I was Attorney by Ap- 

ointment, and the 5th of May laſt I delivered 
Poſſefon to my Lord Delamere at one of the moſt 
remarkable places of the Land that belonged to 
that Leaſe of the Biſnop. ; 

L. Delamere. My Lords, I hope this is a ſatis- 
factory Reaſon for my going down at that time, 
the Biſhop being ill, and the Leaſe being worth 
6 or 7000 J. The next time that I have to ſpeak 
to, is, That of my going the 27th of May, and 
for that I give this anſwer; I did go out of 
Town the 27th of May, the occaſion of my 
going was, I had taken upa Reſolution before to 
go fee my Child that was not well, but I had 
not taken my Journey ſo ſoon, nor with ſuch 
Privacy, but that I had notice, there was a 
Warrant out to apprehend me; and knowing 
the Inconveniences of lying in Prifon, I was 
very willing to keep as long out of Cuſtody as 
I could, and therefore I went out of the way, 
and under a borrowed Name. When I came to 
my Houſe in Che/hire, there were not above five 
of my own Servants that faw me all the while 
I was there, and I ſaw no body but them; but 
while I was there, my Wife ſent me an Exprels, 
that as to the Warrant ſhe hoped it was a Mi- 
ſtake, and there was no ſuch thing; but my 
eldeſt Son was very ill, and if I intended to fee 
him alive, I muſt make haſte up: this was the oc- 
caſion of my quick return, and I ſhall fatisfy your 
Lordſhips by Proof, that I came thither in that 
manner to avoid the Warrant, and for no other 
Reaſon. | 

L. H. Steward. You ſay you went to ſee a ſick 
Child in the Country. 

L. Delamere. May it pleaſe your Grace, my 
Mother that is here, wrote me word that my Child 
was not well, 

I. H. Steward. Pray what made you come back 
again ſo ſoon? | 

L. Delamere. Becauſe I had an Expreſs ſent 
= by my Wife that my other Son was like to 

ie. 

L. H. Steward. Call your Witneſs, my Lord. 

L. Delamere. Mrs. Kelſzy, [who came in.] Pray 
will you give an account what I ſaid, when I came 
down, was the occaſion of my coming fo private- 
ly and changing my Name? 

Mrs. Ke!/zy. My Lord heard, he ſaid, there was a 
Warrant for taking of him up, and he gave me 
that for a Reaſon ; beſides his little Son in the 
—_ was ill. 

L. H. Steward. What, ſhe lived in the Country, 
did ſhe ? 


1 Mrs. Kelſey. My Lord, I was in the Houſe with 
im. 
L. Delamere. If your Lordſhips pleaſe, my Mo- 


ther may be examined ? 

L. H. Steward. Yes, with all my heart. 

[She ſat by him at the Bar. 

L. H. Steward. Pray, Madam, will you lift up 
you Voice, that my Lords may hear what you 
ay. 

Lady Delamere. My Lords, this Child of his 
that was in the Country, was more than ordina- 
rily precious to him, in regard it was born to him 


at that time, when he was an innocent honeſt 
Vor. IV. a 


for High- Treaſon. 
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Man, (as he is now, a Priſoner in the Teer 
High-Treaſon,) above two Years ago, and 1 
think it increaſed his Affection to the Chiid, that 
God had given it to him when he was in that 
Affliction. My Lord, I knowing the Affection 
that the Father and Mother both had to the 
Child, my Care in their abſence I thought ought 
to be more exerciſed about him : The Child 
ſucked, but I ſaw the Child decline, and there- 
fore I was of Opinion that he ſhould be wean'd, 
and I ſent up word that if they did not take 
care quickly and look a little after him, I was 
afraid he would go into a Conſumption. Upon 
this, my Son came down, I ſaw him not indeed, 
becauſe he was very private all the while he was 
in the Country ; but while he was there, it plea- 
ſed God to viſit his eldeſt Son with a dangerous 
Diſtemper, upon which my Daughter ſent for him 
Poſt, if he intended to ſee his Son alive. And 
N think he made what haſte back again 
he could. 

L. H. Steward. Were you in the ſame Houſe 
with him, Madam ? 

Lady Delamere. My Lord, I fay, 
him all the time he was there, i 
what I heard. | 
L. H. Steward. How long was he in the Coun- 

, | 

Lady Delamere. I cannot tell exactly that, I 
think he was not above two da 

L. H. Steward. He muſt be but one day by Com- 
putation of Time? 

L. Delamere. Pray, my Lord, I will ſatisfy you 
in that point preſently : Mrs. Kelſey will give an 
account what time it was that I came down, 
when I went away. 

Mrs. Kelſey. My Lord came down on the Sab- 
bath-day night, and ſtaid there Monday, and went 
away the Tueſday Morning. 

L. H. Steward. Look you, my Lord, the 27th 
of May was upon a Wedneſday, that night you 
went out of Town, and went to Hoddeſden. Thurſ- 
day, which was the 28th, you came to Hitchin at 
Noon. Friday was the 29th. Saturday the goth. 
Sunday was the 31ſt, then you came to your 
Houſe ; Monday the firſt of June, Tueſday the 2d, 
then you came away, and upon Wedneſday the 3d 
you were in Town, ſo ſays your Brother. 

L. Delamere. It was ſo, my Lord. | 

L. H. Steward. Which way did you come 
back ? 

L. Delamere. I came Poſt through Coven 


did not ſee 
only tell you 


my Lord, and that was the time that Hope f| 


of, that I told him I had come another way into 
Che/hire, when I came down. 

L. H. Steward. My Lord, you ſay you went 
down to ſecrete your {elf from a Warrant that you 
apprehended was out againſt you, and that made 
you go a by-way; how came you then to come ſo 
publickly back, the ordinary Poſt- Road? 

L. Delamere. It your Grace pleaſe, I have 
told you I had an Expreſs came from my Wife, 
that told me it was a Miſtake as to the — Par 
but that my Child was very ill, and I muſt make 
haſte up. 

L. H. Steward. Have you any more Witneſſes, 
my Lord ? | 

L. Delamere. Yes, my Lord, I defire Mr. K{- 
ſey may be called, [ He came in. 

L. H. Steward, Well, what ſay you? 

Mr. Kelſey. My Lord came down upon the 

ng t at eleven of the clock, and ſtaid 


Sunday 
at home Monday ; and on Tueſday —_— 
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at three of the clock in the Morning, he took horſe 


for London, and I have Letters by me that are 


dated the 4th of Fune, which was Thurſday, that 
rold me my Lord was come to Town the night 


before. 


L. H. Steward. Whoſe are thoſe two Letters? 
Mr. Kelſey. They were from my Lady and 
Mrs. Vere Booth, and both came by the ſame 


- Pa. - 


L. Delamere. I ſhall call one Witneſs more, my 


Lord, to prove that my Child was ſick here in 


Town, and the time; and that is Sir Thomas Mil- 


lington, who was his Phy ſician. | 
g [Sir Thomas was called, and came in. 


I. Delamere. Pray, Sir Thomas, can you recol- 


le& your ſelf what time my Son was ill laſt 


Year ? 


Sir Thomas Millington. My Lord, I was fent 
for to my Lord Delamere's Son upon the 28th of 
May, and I found him then very ill, and he con- 
tinued ſo for two days, inſomuch as I told my 
Lady Delamere his Mother that I thought the 
Child would not eſcape. I told it likewiſe to 


Sir James Langham, who is my Neighbour in 


Lincolns-Inn-Fields; what they did upon it, 


whether they ſent for my Lord Delamere to 


Town or no, I cannot tell, but I know punctu- 
ally this was the time, by reaſon the Bills I 
wrote are dated on that day, otherwiſe I could 
not have remembred the time ; but the Bills being 


ſent me from the Apothecary, I find that date to 


* 


them. | 
L. AH. Steward. Pray, Mr. Attorney, will you 


call Edlin again, or Vaux, either of them. 
Mr. At. Gen. Here is Edlin, my Lord. 
L. H. Steward. Where did you part with my 
Lord Delamere, and when? 
Ealin. Upon Thurſday the 28th of May at 
Hitchin. | 
L. H. Steward. What time of the day was it 
when you parted ? h 
Esalin. It was about ten of the Clock. 
L. H. Steward. He went forward Poſt into Che- 
ſhire, did he not? | 
Edlin. He did not go Poſt I ſuppoſe, for he 
went upon his own Horle. | 
L. H. Steward. Did he go upon his own Horſe ? 
Ealin. It was the ſame Horſe he went to Hitchin 
upon. 
gi H. Steward. Have you any more Witneſſes 
my Lord? | 
L. Delamere. No, my Lord, I hope I have given 
their Lordſhips Satisfaction in all Points, and need 
to give no further Evidence. | 
L. H. Steward. Have you any thing more then 
to ſay, my Lord ? | | 
L. H. Steward, My Lords, I acknowledge I did 


go at that time privately a By-Road, and by the 


name of Brown ; and as for Jones, who it is ſaid 
came from Holland that day, I appeal to him him- 
ſelf, and I call God to Witneſs I never ſaw the Man 
before now in my Life ; nay, till after I was made 
a Priſoner upon this account, I never ſo much as 


heard of his Name: and your Lordſhips ſee by 


the Proofs, that all that has been ſaid againſt me, 
except what this Fellow Saxon has teſtified, is but 
hearſay, nay indeed but hearſay upon hearſay at 
the third and fourth hand. 

My Lords, if People will make uſe of my 
Name, and ſay this, and that, and the other, and 
among themſelves talk of Meſſages ſent to me; 
can I or any Man in the world help it? At this 
rate who can be innocent, if a Man muſt be 


guilty becauſe others intend to draw him into Trea- 
ſon? For there is no more in the utmoſt that 
this Proof can amount unto. It is at the pleaſure 
of any two Men in the World, to take away 
the Lives, Honours, and Eſtates of any of your 
Lordſhips, if it be a proof ſufficient to inake you 
guilty of Treaſon, for them to {weor you were 
intended to be drawn into Treaſon, ph 

And, my Lords, as to the Truth oi the thing it 
ſelf, that there was any Meſſage or Correſpon- 
dence between the late Duke of Mozm:cath and me, I 
call God to witneſs I have neither wrote nor ſent 
Letter or Meſſage to him, or received Letter or 
Meſſage from him, this three Years : I cannot tell 
what expectation he might have concerning me, 
or any body elſe. It is very probable he might 
have Expectation of Aſſiſtance from ſome body, 
and that without ſuch Expectation he would not 
have made the attempt he did : But, my Lords, 
all that is nothing to me, I had no correſpon- 
dence either by Letters or Meſſages with him; 
ſo that all that has been ſaid upon that point of 
his Expectations, and what he declared, I muſt 
give the ſame anſwer to, that I gave tothe Evidence 
about Fones's Meſſage, That admitting it to be 
true, he did declare ſo, yet, no proof being 
made of an actual Correſpondence, it is no more 
but only an Intention in him to draw Men into 
Commiſſion of Treaſon 3 and if that be allow'd 
for Proof of guilt, I muſt repeat it in, theres 
no Man can be innocent. 

Upon the whole matter, my Lore I muſt 
leave my Caſe to the Conſideration of your 
Lordſhips : I am not Maſter of ſo much Law or 


| Rhetorick as the King's Counſel, to plead in my 


own Cauſe, and I have had but little time to re- 
collect and apply my Defence to my Accuſation; 
but hope what Evidence I have offered, has given 
your Lordſhips full Satisfaction that I am not guil- 
ty of what J ſtand charged with, 

And after all that has been ſaid, my Lords, I 


would beg your Lordſhips to conſider this, thut 


if in caſe I were guilty of theſe things, and were 
conſcious to my ſelf of having been ingaged in 
an Affair of this nature, can any Man imagine 
I could have been ſo hardy as to have ſurrendred 
my ſelf upon the King's Proclamation : nay, if 
I with thoſe other two Gentlemen that he has 
named, had had any Tranſactions of this kind, 
with ſuch a Fellow as he has been made appear 
to be by his Neighbours, (that muſt needs be 
thought a Man of no Faith, becauſe of no Repu- 
tation, tho' he gives himſelf a great Character as 
a Man of great Intereſt, of wonderful Diſpatch 
and Dexterity in the Management of ſuch matters) 
ſo as at firſt ſight to put this large Confidence in 
him; can it be imagined I ſo little regarded my 
own Life and all that is dear to me, as to have 
ſurrendred my ſelf, were it not that I was certain 
of my own Innocence and Integrity? Life it 
ſelf, my Lords, is to be preferred above all 
things but Honour and Innocence; and Fob faith, 
Skin for Skin, and all that a Man hath will he give 
for his Life: and why ſhould I be preſumed to have 
ſo little yalue for it, as voluntarily to deliver up 
my ſelf to Deſtruction, had I been conſcious that 
there was any one, who could really teſtify any 
thing that could hurt me? : 
Beſides, my Lords, this very Fellow Saxon is 
but one Evidence, and how far you will believe 
him, I muſt ſubmit it to you; but ſurely one Wit- 
neſs will never be ſufficient to convict a Man 


Treaſon, tho' thouſands of Hear-ſays, and ſuch 
| trivial 
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trivial Circumſtances be tacked to it; eſpecially 
when they are tacked to an Evidence, which I dare 
ſay your Lordſhips are far from thinking it deſerves 
any Credit. | 

Lords, I deſire your leave to aſk this one 
Queſtion Would not any of your Lordſhips 
think himſel f in a bad Condition as to his Fortune, 
if he could produce no better Evidence to prove 
his Title to his Eſtate, than what has been produced 
againſt me this day to take away my Life? And 
if ſuch Evidence as this would not be ſufficient to 
ſupport a Title to an Eſtate, certainly 1t can never 
be thought ſufficient to deprive a Man of Lite, 
Honour, Eſtate and all. 

My Lords, I am not the only Man that has 
been or may be falſely accuſed : God knows how 
ſoon the Misfortune of a falſe Accuſation may 
fall to the Lot of any of your Lordſhips ; I pray 
God it never may, but ſince that may happen, 
I queſtion not, but your Lordſhips will be very 
cautious, how by an 9 Credulity you give 
Encouragement to ſuch a Wickedneſs: For Knights 
of the Poſt will not end in my Trial, if they 
proſper in their Villany; and perhaps it may come 
nome to ſome of your Lordſhips, if ſuch Pra- 
Etices be incouraged, as I cannot but firmly be- 
lieve they will not. 

My Lords, the Eyes of all the Nation are upon 
your Proceedings this day; nay, I may ſay, your 
Lordſhips are now judging the Cauſe of every 
Man in England, that ſhall happen to come under 
like Circumſtances with my ſelf at any time 
hereafter : For accordingly as you judge of me 
now, Juſt ſo will inferior Courts be directed to 
give their Judgments in like Caſes in time to 
come. 

Your Lordſhips very well know, Blood once 
ſpilt can never be gathered up again, and there- 
tore unleſs the Caſe be very clear againſt me, 
you I am ſure will not hazard the ſhedding of 
my Blood upon a doubtful Evidence, God Al- 


mighty is a God of Mercy and Equity: Our 
Law, the Law of England, is a Law of Equity 


and Mercy; and both God and the Law require 
irom your Lordſhips Tenderneſs in all Caſes of 
Life and Death : and if it ſhould be indifferent, 
or but doubtful to your Lordſhips, (which upon the 
Proots that I have made, I cannot believe it can 
be) whether I am innocent or guilty, both God 
and the Law require you to acquit me. 

My Lords, I leave my ſelf, my Cauſe and all 
the Conſequences of it with your Lordſhips ; and 
I pray the All-wiſe, the Almighty God direct you 
in your Determination. 

L. H. Steward, Have you any thing more to ſay. 
my Lord ? 

L. Delamere. No, my Lord. 

L. H. Steward. Then Mr. Attorney, and you 
that are, of the King's Counſel, what have you to 
ſay more? 

Mr. Sol. Gen“. May it pleaſe your 
Grace, and you my noble Lords the 
Peers of my Lord Delamere, the Priſoner at the Bar: 

The Evidence that hath been given againſt 
this noble Lord is of two Natures, part of it is 
politive Proof, and part is circumſtantial ; and 
though it be allowed that there muſt be two Wit- 
nefles in Caſes of Treaſon, and that Circum- 
ſtances, tho never ſo ſtrong, and ſufficient to for- 
tify one poſitive Proof, do not, nor can make a 
ſecond poſitive Witneſs ; yet I crave leave to ſay, 
that there may be Circumſtances ſo ſtrong and 
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cogent, ſo violent and neceſſary to furniſh a poſitive 
Teſtimony, that will in Law amount to make a 
ſecond Witneſs, ſuch as the Law requires, 

My Lords, I do not fay every Circumſtance will 
do it, but ſuch as is neceſſarily and violently tend- 
ing to the ſame thing that was poſitively proved. 
As for Example; 

If a Man comes and ſwears againſt another that 
he ſaid he will go immediately and kill the King, 
and another Man that did not hear thoſe Words, 
comes and teſtifies his lying in wait; that Cir- 
cumſtance of lying in wait, that was an Action 
indifferent in it ſelf, yet, when applied to the 
poſitive Proof, will be a ſecond Witneſs to ſatis- 
fy the Law, which requires two Witnefles in Trea- 
ſon. 

I muſt confeſs, my Lords, when we will make 
Circumſtances to be a ſecond Evidence, they muſt 
be ſuch as are neceſſarily tending to fortify the 
poſitive Evidence that was given by the ſingle 
Witneſs: Now whether that beſo in this Caſe, 
I muſt, as becomes me, leave to your Lordſhips 
Conſideration, It is not my buſineſs to carry 
the Evidence further than it will go, and I am 
ſure it is not my duty to let it loſe any of its 
weight; and if it have not that force it ought 
to have, I ſhould be to blame, as not having 
done what belongs to me to do. I will therefore 
ſtate the Fact to your Lordſhips plainly as it ſtands 
upon the Proof, and ſubmit the whole to your 
Lordſhips Determination. 

My Lords, our poſitive Proof with which 1 
crave leave to begin, is but by one fingle Wit- 
neſs, and that is Saxon; and his Evidence is this, 
that being in Cheſhire, where he lives, he was 
ſent for about the third or fourth of June laſt to my 
Lord Delamere's Houſe at Mere, and there he was 
brought into a lower Room, where he ſaw my 
Lord Delamere, Sir Robert Cotton, and Mr. Crew 
Offiey : That my Lord Delamere told him he had 
received a Meſſage lately by one Jones, that wa 
ſent from the Duke of Monmouth, whereby he 
underſtood that the Duke would ſpeedily be in 
England, and that they muſt provide Men and 
Arms to aſſiſt him when he came; that he was 
a Man recommended to them by my Lord Bran- 
don, and that upon his Recommendation they had 
thought fit to intruſt him in the matter, and 
withal told him, they were to raiſe 40000 J. and 
10000 Men in that County: He tells you likewiſe, 
theſe Gentlemen gave him eleven Guineas and 5 [, 
in Silver to go of an Errand for them to the Duke 
of Monmouth, which he undertook to do, and 
hired a Horſe to that purpoſe. 

This, my Lords, is the poſitive Proof, and 
this, I muſt acknowledge, ſtanding ſingle and 
by it ſelf, will make but one Witneſs ; but whe- 
ther the Circumſtances that have been offered to 
your Lordſhips by the other Witneſſes, be ſuch 
violent Circumſtances as neceſſarily tend to for- 
tify and ſupport that poſitive Evidence, and ſa 
will ſupply the deſect of a ſecond Witneſs, is the 

next Queſtion that I come to conſider, and I ſhall 
take them into Conſideration in the ſame order that 
the Evidence was delivered, 

The firſt Step, my Lords, that was made as ta 
any Evidence that toucheth this noble Lord at 
the Bar, was what was teſtified by my Lord 
Gray; for as to the other part of the Evidence 
that related to the Conſpiracy in general, I need 
not trouble your Lordſhips with the Repetition 
of it, (that there was ſuch an one, is notoriouſly 

known) 
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known) but I ſay that part of the Evidence in his 
Hiſtory of the Conſpiracy, which my Lord Gray 
brought home to my Lord Delamere, was this: 

That upon the firſt Meetings and Conſultations, 
it was reſolved upon, that the Duke of Monmouth 
ſhould go into Cheſhire to make an Intereſt there; and 
among the Perſons that he was directed to go to, 
and to apply to for advice there, as Perſons fit to 
be truſted, this noble Lord was one. 

That upon the Duke of Monmouth's Return out 
of Cheſhire, he did give his Confederates here in 
Town an Account, how well he had been received, 
and that he liked all things very well there. This, 
my Lords, is the firſt Circumſtance that has been 
a to you, to ſhew that he had a Confidence 
in my Lord Delamere, as a principal Support of 
his Deſigns at that very time. 

The next thing that we offer, is this Meſſage 
of Jones's, and for tliat, our Evidence has fully 
and plainly made it out to your Lordſhips, that 
Jones did go over into Hollami, and his Buſineſs 
there was an Errand from Diſney and Major //{d- 
man, and the Confederates here. The effect of his 
Meſſage was, that it was their Opinion, that 
the Duke of Monmouth ſhould go for Scotland and 
join with my Lord Angle; but upon the Re- 
ceipt of the Meſſage, he being angry, ſaid, it 
was too late for ſuch a Meſſage now, and he 
would come into England, for he was ready to 
ſall: and thereupon he did ſend this ſame Jones 
back again into Hngland upon a Meſlage, to in- 
form the Lords and others of his Party, among 
whom my Lord Delamere was one, that he would 
have them betake themſelves into their ſeveral 
Countries, and not ſtay to be taken or clap'd up 
here, for that, he did underſtand, was the De- 
ſign : and this Meſſage was delivered in Writing; 
. that the Duke of Monmouth did write a 

Jote and give it to Jones, is verified by my 
Lord Gray's Teſtimony too) and this ſealed up, 
and he was not to open it till he came to Sea; 
and when he did open it, he found it contain- 
ed a Signification of the Place where he was 
to land, and where he was to rendezvouz, which 
was Taunton, and who were the Perſons that 
were to have Notice of it, among whoſe Names 
we find my Lord Delamere's to be one: but he 
likewiſe tells you, he was not the Man that was to 
carry the Meſſage to theſe Perſons, but he was to 
deliver it to Matthews or Wildman, and they were 
to tranſmit it to the other Perſons, 

He tells you likewiſe, that when he came to Town, 

which was the 27th of May, he met neither with 
Matthews nor Major Wildman ; whereupon being 
at a loſs what he ſhould do with his Meſſage, for 
want of thoſe other Perſons, he acquainted Diſney, 
that was executed, with his Errand, who promiſed 
to take care that it ſhould be delivered. 
This, my Lords, is all Joness Evidence; for 
Jones does not ſay that he himſelf acquainted, or 
that Diſney did acquaint my Lord Delamere with 
the Meſſage. 

But here, my Lords, is the main Circumſtance 
that renders the matter ſuſpicious ; that very 
Night that Jones came to Town, and Diſney being 
acquainted with the Meſſage, had undertaken 
to get it delivered, does my Lord Delamere at 
Ten of the clock at Night go out of Town, in 
the Company of two Friends under the Diſguiſe 
of the Name of Brown, and a By-Road, and ſo 
goes down to his own Houſe in Cheſbire; this, I ſay, 
is the Circumſtance that renders the thing ſuſ- 


picious, 


Now, my Lords, if we do prove by ſuch ſuf. 
ficient Evidence, as may make the matter ma- 
nifeſt to you, that my Lord Delamere had no- 
tice of Jones's Meſſage, (for upon that Point the 
Caſe will turn, whether he had Notice ſuch a 
Meſſage was brought, that ſuch things were in 
agitation, ſuch Preparations made, and that the 
were all to go into the Country) then I ſay, his 
going down is a violent Preſumption, he had an 
Intent to comply with the Meſſage, and join in the 
Deſign. | 

But now, my Lords, comes the Queſtion, the 
main Queſtion, how is it made out that he had no- 
tice Jones brought ſuch a Meſlage ? | 

Jones indeed, my Lords, does not ſay that he 
himſelf imparted it to him, or that Diſney told 
him he had communicated it; but I think there 
is another Witneſs, and that is Storey, who ſaith, 
that Brand, one that knew of the Meſſage, did 
acquaint him, that my Lord had received it at 
the Coffee-Houſe, and that Night went out of 
Town. | 

It is true, my Lords, this is but a Hear-ſay, 
but that which followed being Matter of Fact, 
my Lord's going out of Town that Night, ſo 
late in the Night, and in ſuch an unuſual ſuſ- 
picious manner, gives more Credit to the Rela- 
tion, than a bare Hear-ſay could have of it 
ſelf. | 

For unleſs there be fome good account given 
of my Lord's thus going out of Town, it is a kind 
of neceſſary Preſumption, that he was acquainted 


with the Meſſage, part of which was, that he ſhould 


go out of Town; and if fo, it can have no o- 
ther Conſtruction, with Submiſſion, than to be 
in purſuance of, and complying with the Directions 
that that Meſſage brougllt him from the Duke of 
Monmouth, 

My Lords, to carry this a liccle further, there 
were two Witneſſes produced that went out of 
Town with him; they fe-m indeed unwillingly to 
give their Evidence, but I ſh.!} faithfully repeat 
what "Teſtimony they gave: Their Names were 
Vaux and Edlin. | 

Vaux he ſaith, he met my Lord Delamere at the 
Rummer-Tavern in 2ueen-ſtreet the 26th day of 
May, which was the day before Jones came to 
Town, and that then he appointed to go out of 
Town the next day, which was the 27th, and ac- 
cordingly he did go. 

Edlin he faith, he met Yaux at the Cuſtom- 
houſe upon the 27th of May in the Morning, 
and being deſired by him to go with him out of 
Town, he did fo, and there was with him a Gentle- 
man whoſe Name was Brown, and who now ap- 
pears to be my Lord D-lamere ; they went in 
Company with him as far as Hiichin, where they 
left him upon Thurſday the 28th at Noon. 

This Evidence is produced to ſhew, that my 
Lord did go out of Town at that time, and in 
that manner as has been alledged, and that theſe 


Perſons went with him to conduct him a private 


way, that he ſhould not go the common Road. 
Your Lordſhips wil conſider what Anſwer hath 
been given to this, and what account my Lord 

Delamere has given of himſelf. 1 | 
Another thing, my Lords, that renders this 
matter ſuſpicious, is the Name which my Lord 
was pleaſed to aſſume to diſguiſe himſelf by, it 
being a Name by which the Party uſe to call 
my Lord in their Diſcourſes of him ; and to prove 
that, we have likewiſe produced two Witneſſcs, 
Babington and Paunceford, 
; Babinglon, 
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Ginoton, he ſays, That in their Conſulta- 
Wyn. were Diſcourſes of my Lord Delamere, 
under the Name of Broun; and once at a Ta- 
vern, when my Lord Delamere was named by one 
in the Company, he was preſently catched up for 
it, and replied to, You mean Mr. Brown; and 
ſo it ſeems that was the canting Name under which 
they diſcourſed of my Lord Delamere. 

The other Witneſs Paunceford, he tells you, 
That being at Diſney's Houſe, and concerned with 
him in printing the late Duke of Monmonth's 


' Declarations (tor the printing of which Diſney 


was executed) one Lock came for ſome of thoſe 
Declarations for Mr. Brown, and they were to 
be ſent into Cheſbire : So that though your Lord- 


thips obſerve the Witneſs faith, ſome body elſe 


was called by the Name of Brown, yet you have 
had no Account given you, that there was any 
other Brown in Cheſhire. 

It is true, indeed, my Lords, that theſe are 
only things that Diſney ſaid, and Lock ſaid; bur 
I muſt take leave to fay, it is very ſuſpicious, 
that if my Lord went out of Town into Cheſhire 
under the Name of Brown, and ſome Perſons 
ſhall, on the behalf of Brown, come for Declara- 
tions to be ſent into Cheſhire, and my Lord com- 
monly in that Party go by the Name of Brown, 
that thofe Declarations were for my Lord, and 
that will be a great Evidence of his Correſpon- 
dence with Monmouth. 

But I confeſs, my Lords, all this while our 
Proof is circumſtantial, and indeed there is no 
poſitive Proof but that of Saxon, and in him our 
Proof muſt center ; for without him, I muſt ac- 
knowledge, nothing that has been offered will be 
Proof againſt my Lord upon this Indictment : for 
bare Circumſtances, and bare Suſpicions will be 
no Proof againſt any Man, but ſuch as are violent 


and neceſſary, and thoſe joined to a poſitive Proof, 


ſuch as the Law requires. 

Now then, my Lords, I come to the Conſide- 
ration, of what Weight and Streſs is to be laid up- 
on this poſitive Evidence of Saxon: And here 
I muſt confeſs there are Objections made to this 
Teſtimony, to which I cannot readily give an 
Anſwer; for Saxon has ſworn, That he was there 
at ſuch a Time, and that he was ſent for, and en- 
tertain'd as a Perſon recommended by my Lord 
Brandon, as fit to be entruſted with the Secret, 
and capable of being employed to ſtir up the 
Country, in order to the Proſecution of a Deſign 
they had on foot to raiſea Rebellion ; and he does 
charge Sir Robert Cotton and Mr. Crew-Offiey to 
have been there at the ſame Time. 

The Evidence, my Lords, that has been pro- 
duced to falſify this poſitive Witneſs, in the Point 
of Sir Robert Cotton's being there, has been by 
five or ſix Witneſſes, who teſtify Sir Robert 
Cotton's being in Town, and not elſewhere, from 
the tenth of April to the latter end of Faly; and 
I do not ſee what we have to ſay in anſwer to 
their Teſtimony. I muſt agree the Proof to be 
full in that Point; and if the Evidence they give 
be true, I cannot ſay that Saxon's Evidence can be 
true in that Point. 

Likewiſe as to Mr. Offey, Sir Willoughby Afton 
and others have teſtified that he was not at ay 


Lord Delamere's at the Time Saxon ſpeaks of: 


For he gives you an Account where he was 
every Day, from the twenty-ſixth of May to the 
fourth of June; and his own Servants bring him 


to his own Houſe upon the fourth of June in the 
Von. 
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Evening, which is quite another Way than from 
Sir Willoughby Afton's to my Lord Delamere's : If 
this likewiſe be true, what Saxon ſays cannot be 
true, I muſt agree to it. 

There is another Thing that is offered on my 
Lord Delamere's Part, that he was himſelf in 
Town at that Time that Saxon ſays he was at 
Mere: But here indeed the Matter ſeems to be a 
little more ſtrange and dubious, that my Lord 
ſhould make ſo much Haſte down, as to go out 
late at Night, and ſo cautiouſly, as to go by a 
wrong Name, and yet to ride to Town again 
the Poſt-way, to be here juſt the third of June, 
when Saxon ſwears he was in Cheſhire. 

I muſt confeſs there is the Proof of his two 
Brothers, that ſay, they ſaw him in Town the 
third and fourth of June There is likewiſe ſome 
Account given of his going out of Town, that it 
was upon a Meſſage received from his Mother, 
that his Child in the Country was ſick; and in- 
deed he did go a By-way, and change his Name, 
for fear of a Warrant in a Meſſenger's Hands that 
was out againſt him to apprehend him. 

Now, my Lords, I do not hear any thing that 
has been offered, that there was any ſuch War- 
rant, or any Diſcourſe to ground that Apprehen- 
ſion upon: My Lord had the firſt and only Ap- 
prehenſion of a Warrant; but upon what Reaſons 
he himſelf beſt knows: This Apprehenſion made 
him go out of Town fo privately, he ſays, becauſe 
he would not be prevented of ſeeing his ſick Child. 

But how comes it to paſs, that my Lord makes 
ſuch a ſpeedy Return? By the Proofs, it appears 
he did not get there till Sunday Night, and upon 
the Tue/day Morning comes Poſt for London. 

The Account that he gives of that, is this, His 
Haſte was to ſee another Child that was here ſick 
in Town: For he had received an Expreſs from 
his Wife upon the Monday, to acquaint him, that 
the Coaſt was clear, and there was no Warrant 
out againſt him; but if he intended to ſee his 
Child alive, he muſt make Haſte up to Town ; 
and accordingly, upon the Tueſday Morning early, 
he ſets out, and upon the Wedneſday in the Even- 
ing is here in Town again. 

But, with Submiſſion, my Lords, there is no 
good Account given by this noble Lord, what 
Reaſon there was for ſo many Poſt- Journies back- 
ward and forward, as, had been teſtified, he to 
have made within a very little Compaſs of Time; 
for beſides this of his Return Poſt upon the 
ſecond of June, there is only an Anſwer given to 
one of the reſt, which is that of the fiſth of 
May, when he faith he went to take Poſſeſſion of 
the Land that he held by a Leaſe then renewed to 
him by the Biſhop, which being of ſome Value 
and Conſideration to his Lordſhip, and the Biſhop 
being ſick, he thought it neceſſary to go down 
Poſt himſelf, and would not be content to receive 
Livery by Attornment. This is the only Anſwer 
that is given to all thoſe Times of his riding Poſt 
that have been given in Evidence. 

Theſe are Matters of Suſpicion that are offer- 
ed to your Lordſhips ; bur I confeſs, Matters of 
Suſpicion only, unleſs clear, poſitive, probable 
Proof be joined with them, will not weigh with 
your Lordſhips to convict a Man of High-Trea- 
ſon, where two W itneſſes are required. But whe- 
ther theſe Matters of Suſpicion be ſuch violenr 
and . Preſumptions as tend to fortify the 
poſitive Teſtimony, I mult leave that to the Con- 
ſideration of your Lordſhips. | 

I 1 LH. Ste w- 
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L. H. Steward. You do not call any more Wit- 
neſſes then, I perceive. | 

Mr. Soll. Cen. No, my Lord. 

L. H. Steward. My Lords, it has not been uſual 


of late, for thoſe who have fat in the Place where 


I now am, upon thoſe Occaſions to give your 
Lordſhips any Trouble in repeating or obſerving 


upon the Evidence. In this Caſe the Evidence 
that hath been given has been very long, and it 
would be too great a Preſumption in me, thould I 


have any manner of Doubt in the leaſt, that ei- 


ther your Lordſhips have not well obſerved it, or 


the learned Council for the King have been de- 
fective in collecting or remarking upon it, ſo as to 
need my Aſſiſtance. Stor 

But, my Lords, I confeſs there is ſomething I 
cannot omit taking Notice of, not for your Lord- 
ſhips Sakes, but for the Sake of this numerous and 
great Auditory, that one Miſtake in Point of Law 
might not 9 unrectified, which ſeemed to be 
urged with ſome Earneſtneſs by the noble Lord at 
the Bar, That there is > Neef in Point of Law, 
that there ſhould be two poſitive Witneſſes to con- 
dict a Man of Treaſon. 

He ſeemed to lay a great Streſs upon that; but 
certainly his Lordſhip is under a great Miſtake, 
as to the Law in that Point; for without all 
doubt, what was urged in anſwer to this Obje- 
ction by that learned Gentleman that mere Ar 
for the King, is true, There may be ſuch other 
ſubſtantial Circumſtances joined to one- poſitive 
Teſtimony, that, by the Opinion of all the 
Judges of England, ſeveral Times has been ad- 


| judged and held to be a ſufficient Proof. 


As for the Purpoſe, in this Caſe, ſuppoſe your 
Lordſhips, upon the Evidence that has been given 
here this Day, ſhould believe Saxon ſwears true, 
who is a — LAs Witneſs, and ſhall then likewiſe 
believe that there was that Circumſtance of Fores's 
coming over from Holland with ſuch a Meſlage 
upon the twenty-ſeventh of May (which is di- 


rectly ſworn in Evidence, you are the Judges of 


that Evidence) and what the other Witneſſes have 
{worn likewiſe, and is not denied by my Lord, the 


' Priſoner at the Bar, that he went out of Town 


that Night, changed his Name, and went in an 


indirect By-Road; certainly theſe Circumſtances, 


if your Lordſhips be fatisfied he went for that 
Purpoſe, do neceſſarily knit the poſitive Teſtimony 
of Saxon, and amount to a ſecond Witneſs. 

That is, if Saxon's poſitive Teſtimony be true, 
then ſuppoſe all theſe Circumſtances that gave 
the Jealouſy, do make up a ſtrong Preſumption to 
join with the poſitive Evidence of Saxon; then 
you have two Witneſſes, as the Law requires, eſpe- 
cially if the Anſwer given by the Priſoner to thoſe 


Circumſtances be not ſufficient (as the ſlender Ac- 


count he gives of his ſo frequent Journies in ſo 
ſhort a Compaſs of Time) but that there till re- 
mains ſome Suſpicion. I could have wiſhed, in- 
deed, that Matter might have been made ſome- 
what more clear, that no Shadow of Suſpicion 
might remain. ; | 

Your Lordſhips are Judges: And if you do 
not believe the Teſtimony of Saxon, whoſe Teſti- 
mony hath been ſo poſitively contradicted by 
divers Witneſſes of Quality, the Priſoner ought 
to be acquitted of this Ia tment: If your 
Lordſhips pleaſe, you may go together, and con- 
ſider of it. 


Lords. Ay, withdraw, withdraw. 


Then the Peers withdrew in their Order, ae- 
cording to their Precedency, with the Serjcant at 
Arms before them. 

L. H. Steward. Lieutenant of the Tower, take 
your Priſoner from the Bar. 


The Priſoner was taken into the little Room ap. 
pointed for him at the Entrance into the Court. 
The Peers ſtaid out about half an Hour, and then 


returned in the ſame Order that they went out = 


and ſeated themſelves in their Places as before. 
Cl. Crown. Serjeant at Arms, take the Appear- 


ance of the Peers. Lawrence, Earl of Rocheſter, 


Lord High Treaſurer of Eugland. 

He ſtood up uncovered, and anſwered, 
Lord Treaſurer. Here. 

And ſo did all the refs. 

L. H. Steward. My Lords, are you agreed of 
your Verdict ? 
Lords. Yes. 

The Lord High Steward took their Verdict Se- 
riatim, beginning with the puiſne Peer, in this 
Manner 
L. H. Steward. How ſay you, my Lord Churchill 


is Henry, Baron of Delamere, guilty of the High- 


Treaſon whereof he ſtands Indicted, and hath 
been Arraigned, or Not guilty ? 


The Lord Churchill food up uncovered, and 
laying his Hand on his Breaſt, anſwered, 
Lord Churchill. Not guilty, upon my Honour. 
And ſo did all the reſt of the Peers. 


L. H. Steward. Lieutenant of the Tower, bring 
your Priſoner to the Bar. 

The Priſoner was brought again to the Bar. 

L. H. Steward. My Lord Delamere, J am to ac- 
quaint you, that my Noble Lords, your Peers, 
having conſidered of the Evidence that hath been 
given, both againſt you and for you, after they 
were withdrawn, have returned, and agreed on 
their Verdict, and by that Verdict have unani- 
mouſly declared, that you are not Guilty of the 
hy Aw whereof you have been Indicted, 
and this Day Arraigned, and therefore I muſt diſ- 
charge you of it. 

L. Delamere. May it pleaſe your Grace, I ſhall 
pray to Almighty God, that he will pleaſe to give 
mea Heart to be thankful to him for his Mercy, and 
my Lords for their Juſtice; and I pray God de- 
liver their Lordſhips, and all honeſt Men, from 
wicked and malicious, lying and falſe Teſtimony 
I pray God bleſs his Majeity, and long may he 
reign. 

L. H. Steward. And I pray God continue to him 
his loyal Peers, and all — — his loyal Subjects. 
Cl. Crown, Serjeant at Arms, make Proclama- 
tion, 

Serjeant at Arms. Oyes! My Lord High-Stew- 
ard of England, his Grace, itraitly willeth and 
commandeth all manner of Perfons here preſent 
to depart hence in God's Peace, and the King's, 
for his Grace my Lord High-Steward of England 
now diſſolves his Commiſſion. 


God fave the King. 


At which Words his Grace taking the White- 
Staff from the Uſher of the Black-Rod, held it 
over his own Head, and broke it in two; thereby 
diſſolving the Court. 
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CXXXVIII. Proceedings againſt Dr. HENRY COoM TON, 
Lord Biſhop of London, in the Council- Chamber at 
White-hall, by the Lords Commiſſioners appointed by His 


Majeſty to inſpect Eccleſiaſtical Affairs, for not Suſ- 


pending + Dr. 
Auguſt 1686. 2 Jac. Il. 


OHN SHARP, 


Rector of St. Giles's, 


.. dc 
The King's Eccleſiaſtical Commiſſion. 


AME s the Second, by the Grace 


PRMIETGCT MSI 
— OZ "EO ?. 
,4 N 1 9 8805 A'S 
hh U Co Se, 


06 / God, King of England, Scot- 

land, France and Ireland, De- 
IF eder of the Faith, Sc. To the 
11/4 ID moſt Reverend Father in God, 
on, Right Trufly and Well- 
3 beloved Gouncellor, William 


Lord Archbifh 


Truſty and Well-beloved Councellor, Nathaniel Lord 
Biſhop of Durham. And 10 the Right Reverend Fa- 
ther in God, Our Right Truſly and Well-beloved 
Thomas Lord Biſhop of Rocheſter. And to Our 


| Right Truſty and Well-beloved Councellor, Sir Edward 


Herbert, Kut. Lord Chief Juſtice of the Pleas, 
before Us to be holden, Aſſigned, Greeting. We 
for divers good, weighty and neceſſary Cauſes and 
Conſiderations, Us hereunto eſpecially moving, of Our 
meer Motion, and certain Knowledge, by Force and 
Virtue of Our Supream Authority and Prerogative 
Royal, do aſſign, name and authorize by theſe Our 
Letters Patent under the Great Seal of England, 
you the ſaid Lord Archbiſhop of Canterbury, Lord 
Chancellor of England, Lord High Treaſurer of 
England, Lord Preſident of Our Council, Lord Bi- 
ſhop of Dureſme, Lord Biſhop of Rocheſter, and 
Our Chief Fuſtice aforeſaid, or any three or more of 
you, whereof you the ſaid Lord Chancellor to be one, 
from Time to Time, and at all Times during Our Plea- 
ſure, to Exerciſe, Uſe, Occupy and Execute under Us 
all manner of Furiſdictions, Privileges, and Prehemi- 
nencies inany wiſe touching or concerning any Spiritual 
or Eccleſiaſtical Furiſdiftions, within this our Realm 
of England, and Dominion of Wales, and to viſit, 
reform, redreſs, order, correct, and amend all ſuch 
Abuſes, Offences, Contempts, and Enormities what- 
ſoever, which by the Spiritual or Eccleſiaſtical Laws 
of this Our Realm can or may lawfully be reformed, 
redreſſed, corrected, reſtrained, or amended, to the 
Pleaſure of Almighty God, and Iucreaſe of Virtue, and 


* Burn, Hiſt, Own Times, Vol. I. p. 676. 


Vor. IV, 


the Conſervation of the Peace and Unity of this Realm. 
And We do hereby give and grant unto you, or any 
three or more of you, as is aforeſaid, whereof you the 
ſaid Lord Chancellor to be one, thus by Us named, 
aſſigned, authorized and appointed, by Force of Our 
ſupream Authority and Prerogative Royal, full Power 
and Authority, from Time to Time, and at all Times, 
during Our Pleaſure, under Us to exerciſe, uſe and 
execute all the Premiſes according to the Tenor and 
Effect of theſe Our Letters Patents, any Matter or 
Cauſe to the contrary, in any wiſe notwithſtanding. 
And We do by theſe Preſents give full Power and 
Authority unto you, or any three or more of you, as is 
aforeſaid, whereof you the ſaid Lord Chancellor to be 
one, by all lawful Ways or Means, from Time to Time 
hereafter, during Our Pleaſure, to enquire of all Of- 
fences, Contempts, Tranſgreſſions and Miſdemeanors 
done and committed, and hereafter to be done and com- 
mitted, contrary to the Eccleſiaſtical Laws of this Our 
Realm, inany County, City, Borough, or other Place 
or Places, exempt or not exempted, within this Our 
Realm of England, and Dominion of Wales, and 
of all and every Offender or Offenders therein, and 
them, and every of them, to order, correct, reform and 
puniſh by Cenſure of the Church. And alſo We ds 
give and grant full Power and Authority unto you, or 
any three or more of you, as is aforeſaid, whereof 
you the ſaid Lord Chancellor to be one, in like Man- 
ner as aforeſaid, from Time to Time, and at all Times 
during Our Pleaſure, to enquire of, ſearch out, and 
call before you all and every Eccleſiaſtical Perſon or 
Perſons, of what Degree or Dignity ſoever, as ſhall 
offend in any of the Particulars before-mentioned, and 
them, and every of them, to correft and puniſh for 
ſuch their Misbehaviours and Miſdemeanors, by 
ſuſpending or depriving them from all Promotions Ec- 
clefiaſtical, and from all Functions in the Church, 
and to inflitt ſuch other Puniſhments or Cenſures upon 
them, according to the Eccleſiaſtical Laws of this 
Realm. And further We do give full Power and 
Authority unto you, or any three or more of you, as is 
aforeſaid, whereof you the ſaid Lord Chancellor to 
be one, by Virtue hereof, and in like Manner and 
Form as is aforeſaid, to enquire, hear, determine and 
puniſh all Inceſt, Adulteries, Fornications, Outrages, 
Misbehaviours, and Diſorders in Marriage, and all 
other Grievances, great Crimes or Offences, which are 
Puniſhable or reformable by the Ecelefiaſtical Laws of 
this Our Realm, committed or done, or hereafter to bg 


1 Ibid. p. 674. 
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committed or done, in any Place exempt or not exeinpt, 
within this our Realm, according to the Tenor of the 
Ecclefraflical Laws in that Behalf : Granting you, or 


© any three or more of you, as is aforeſaid, whereof you 


the ſaid Lord Chancellor to be one, full Power and 
Authority to order and award ſuch Puniſhment to 
every ſuch Offender, by Cenſures of the Church, or 
other lawful Ways, as is aforeſaid. And further, We 
do give full Power and Authority unto you, or an) 


three or more of you, as is aforeſaid, whereof you the 


{aid Lord Chancellor to be one, all and every Offender 
and Offenders in any of the Premiſes, and alſo all 
ſuch as by you, or any three or more of you, as 1s 
aforeſaid, whereof you the ſaid Lord Chancellor to be 
one, ſball ſeem to be ſuſpefted Perſons in any of the 
Premiſes, and them to examine, touching every or any 


of the Premiſes which you ſhall object againſt them; 


and to proceed againſt them, and every of them, as 
the Nature and Quality of the Offence, or Suſpicion in 
that Behalf ſhall require And alſo to call all ſuch 


. - Witneſſes, or any other Perſon or Perſons that cam in- 


form you concerning any of the Premiſes, as you, 0r 
any three or more of you, as is aforeſaid, whereof you 
the faid Lord Chancellor to be one, and them, and 
every of them, to examine upon their corporal Oaths, 
for the better Trial and Opening of the Truth of the 
Premiſes, or auy Part thereof. Aud if you, or any 
three or more of you, as is aforeſaid, whereof you the 
id Lord Chancellor to be one, ſpall find any Per- 
/o or Perſons whatſoever obſtinate or diſobedient in 


their Appearance before you, or any three or more of 


vou, as is aforeſaid, whereof you the ſaid Lord Chan- 
cellor to be one, at your Calling and Commandment, 
or. elſe not in obeying, or in not accompliſhing your 
Orders, Decrees aud Commandiments, or any Thing 


touching the Premiſes, or any Part thereof, or any 


other Branch or Clauſe contained in this Commiſſion, 
that then you, or any three or more of you, as is afore- 
ſaid, whereof you the ſaid Lord Chancellor to be one, 
Gall have full Power and Authority to puniſh the ſame 
Perſon and Perſons ſo offending, by Excommunication, 
Suſpenſion, Deprivation, or other Cenſures Eccleſiaſti- 
cal; and when any Perſons ſball be convented or pro- 


ſecuted before you, as aforeſaid, for any of the Cauſes 


above expreſſed, at the Inſtance and Suit of any Per- 
ſon proſecuting the Offence in that Behalf, that then 
yort, or any three or more of you, as is aforeſaid, where- 
of you the faid Lord Chancellor to be one, ſhall have 


full Power and Authority to award ſuch Coſts and Ex- 


pences of the Suit, as well to and againſt the Party 
as ſhall prefer or proſecute the ſaid Offence, as to and 
againſt any Party or Parties that ſhall be convented, 
according as their Cauſes fhall require, and to you in 
Juſtice ſhall be thought reaſonable. And further Our 
Will and Pleaſure is, That you aſſume Oar Mell- bo- 
loved Subject William Bridgman, Eſquire, one of the 
Clerks of Our Council, or his ſufficient Deputy or De- 
putres in that Behalf, to be your Regiſter, whom Me do 
by theſe Prejents depaute to that Effect, for the Re- 
giftring of all your Acis, Decrees aud Proceedings, by 
Virtue of this Our Commiſſion; and that in like Man- 


ner you, or any three or more of you, whereof you 


the ſaid Lird Chancellor to be one, by your Diſcre- 
tions ſhall appoint one or more Meſſenger or Meſſengers, 
or other Officer or Officers neceſſary and convenient to 
attend upon you for any Service in this Behalf. Our 
Fill and expreſs Commandment alſo is, That there 


ſhall be iu Paper Books indented and made, the one 


to remain with the ſaid Regiſter, or his ſufficient De- 
puty or Deputies, the other with ſuch Perſon, and in 


ſuch Places as you the ſaid Commiſſioners, or any three 
or more of you, whereof you the ſaid Lord Chancellor 
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to be one, ſhall in your Diſcretions think moſt fit and 
meet; in both which Books ſhall be fairly entred all 
the Acts, Decrees and Proceedings made, or to be made, 
by Virtue of this Our Commiſſion. And whereas Our 
Univerſities of Oxford and Cambridge, and dive; 
Cathedral and Collegiate Churches, Colleges, Gram. 
mar- Schools, and other Ecclefiaſtical Incorporations, 
have been erected, founded, and endowed by ſeveral 
of Our Progenitors, Kings and Ducens of this Realm, 
and ſome other by the Charity and Bounty of ſome of 
their Subjects, as well within Our Univerſities as other 
Parts and Places, the Ordinances, Rules and Statutes 
whereof be either imbez2led, loſt, corrupted, or alto- 
gether imper fect; we do therefore give full Power and 
Authority to you, or any five or more of you, of whom 
We will you the forenamed, the Lord Chancellor always 
to be one, to cauſe and command in Our Name, all 
and ſingular the Ordinances, Rules and Statutes of 
Our ſaid Univerſities, and all and every Cathedral 
and Collegiate Churches, Colleges, Grammar-Schools, 
and other Ecclefiaſtical Incorporations, together with 
their ſeveral Letters Patents, and other Writings, 
touching or in any wiſe concerning their ſeveral Ere- 
ctions and Foundations, to be brought and exhibite4 
before you, or any five or more of you, as 1s afore- 
ſaid, whereof you the ſaid Lord Chancellor to be one; 
willing, commanding, and authorizing of you, or 
any five or more of you, as aforeſaid, whereof you 
the ſaid Lord Chancellor to be one, upon the exhibiting, 
and upon diligent and deliberate View, Search and Ex- 
amination of the ſaid Statutes, Rules and Ordinances, 
Letters Patents and Writings, as is aforeſaid, the ſame 
to correct, amend and alter; and alſo where no Sta- 
tutes ase extant, in all or any of the aforeſaid Caſes, 
to deviſe and ſet down ſuch good Orders and Statutes 
as you, or any froe or more of you, whereof you the 
ſaid Lord Chancellor to be one, ſhall think meet and 
convenient, to be by Us confirmed, ratified, allowed, 
and ſet forth, for the better Order and Rule of the ſaid 
Univerſities, Cathedral aud Collegiate Churches, Col- 
leges and Grammar-Schools, Erections and Founda- 
tions, and the Poſſefſions and Revenues of the ſame, 
and as may beſ? tend to the Honour of Almighty God, 
Iucreaſe of Virtue, Learning and Unity in the ſaid 
Places, and the publick Weal and Tranquillity of this 
Our Realm. Moreover, Our Will, Pleaſure and Com- 
mandment is, that you Our ſaid Commiſſioners, and 
every of you, ſhall diligently and faithfully execute this 
Our Commiſſion, and every Part and Branch thereof, 
in Manner and Form aforeſaid, and according to the 
true Meaning thereof, notwithſtanding any Appellation, 
Provecation, Privilege or Exemption in that Behalf, 
to be had, made, pretended, or alledged by any Perſon 
or Perſons reſident or dwelling in any Place or Places 
exempt, or not exempt, within this Our Realm ; any 
Law, Statutes, Proclamations or Grants, Privileges 
or Ordinances, which be, or may ſeem contrary to the 
Premiſes notwithſtanding. And for the better Credit, 
and more manifeſt Notice of your ſo doing, in the Ex- 
ecution of this Our Commiſſion, Our Pleaſure and Com- 
mandment is, That to your Letters miſſive, Proceſſes, 
Decrees, Orders and Judgments, for or by you, or 
any three or more of you, as is aforeſaid, to be a- 


warded, ſent forth, had, made, decreed, given or 


pronounced, at ſuch certain publick Places as ſhall be 
appointed by you, or by any three or more of you, as is 
aforeſaid, for the due Execution of this Our Commiſ- 
fron, you or ſome three or more of you, as is aforeſaid, 
whereof you the ſaid Lord Chancellor to be one, ſhall 
cauſe to be put and fixed a Seal, engraven with a Roſe 
and Crown, and the Letter J. and Figure 2 before, 
and the Letter R. after the ſame, with a Ring or 

Circum- 


r 
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1686. 


C ircumference about the ſame Seal, containing as Foot 
loweth, Sigillum Commiſſionariorum Regiæ — 
jeſtatis ad Cauſas Eccleſiaſticas. Finally, We _ 
4% command all and ſingular other our Miniſters a 

Subjefts in all and every Place and Places, exempt 
and not exempt, within our Realm of England, and 
Dominion of Wales, upon any Knowledge or Requeſt 
from you, or any three or more of you, as is aforeſaid, 
to them, or any of them, given or made, to be aiding, 
helping or aſſiſting unto your Commandments, in and 
for the due executing your Precepts, Letters and other 
Proceſſes, requiſite in and for the due executing of 


this Our Commiſſion, as they and every of them ten- 


der our Pleaſure, and will anſwer the contrary at 
their utmoſt Perils. In Witneſs, SC. 


The King's Letter. 


Dated Monday, June the 1475. 
Delivered at Fulham on Thurſday, being the 17th 
of the ſame June, in the Afternoon, by Mr. At- 
terbury the Meſſenger. 


Jauxs R. 

Ighi Reverend Father in God, Ile greet you well. 
IVhereas We have been inform'd, and are fully 
ſatisfied, that Dr. John Sharp, Rector of the Pariſh- 
Church of St. Giles in the Fields, in the County of 
Middleſex, and in your Dioceſs, notwithſtanding Our 
late Letter to the moſt Reverend Fathers in God the 
Archbiſhops of Canterbury and York, and our Di- 
rettions concerning Preachers, given at our Court at 
Whitehall, e 15h of March, 1685, in the ſecond 
Year of Our Reign; yet he, the ſaid Dr. John Sharp, 
#u Contempt of the ſaid Orders, hath in ſome of the 
Sermons he hath ſince preached, preſumed to make un- 
becoming Reflections, and to utter ſuch Expreſſions as 
were not fit or proper for him; endeavouring thereby 
to beget in the Minds of his Hearers an evil Opinion 
of Us and Our Government, by inſinuating Fears and 
Fealenfies, to diſpoſe them to Diſcontent, and to lead 
them into Diſcbedicnce and Rebellion. Theſe are there- 
fore to require and command you immediately upon Re- 


ceipt hereof, forthwith to ſuſpend him from further 


Preaching in auy Pariſh-Church or Chapel in your 
Dioceſe, until he has given Us Satisfaftion, and Our 
further Pleaſure be known herein: And for ſo doing, 
this ſhall be your Warrant : And ſo We bid you 
heartily Farewel, 
Given at Our Court at Windſor, the 14th Day of 
June, 1686. in the ſecond Tear of Our Reign. 


By his Majeſty's Command. | 
SUNDERLAND. 


The Biſhop of London's Anſwer, 


Sent by Dr. Sharp to the Earl of Sunderland, then 
at Hampton-Court, upon Friday, June 18. who 
could have no Anſwer. | 


To the Right Honourable the Earl of 
Sunderland, Lord Preſident, &c. 


My Lonp, 


1 Always have, and ſhall count it my Duty to obey 
the King in whatever Commands be lays upon me, 
that I can perform with a ſafe Conſtience : But in 


for not Suſpending Dr. John Sharp. 


245 
this, I humbly conceive, I am obliged to proceed ac- 
cording to Law; and therefore it is impoſſible for me 
to comply; becauſe though his Majefly commands me 
only to execute his Pleaſure, yet, in the Capacity I am 
to do it, I muſt act as a Judge; and your I ordſhip 
knows no Fudge condemns any Man before he has 
Knowledge of the Cauſe, and has cited the Party. 
However, I ſent to Mr. Dean, and acquainted him 
with his Majeſty's Diſpleaſure, whom I find ſo ready 
to give all reaſonable Satisfaction, that I have thought 


fit to make him the Bearer of this Anſwer, from him 


that will never be unfaithful to the King, nor other- 
wiſe than, 
My Lord, your Lordſbip's 
moſt humble Servant, 
H. Lo NDO. 


On Sunday after, Dr. Sharp carried a Petition to 
Mindſor, which was not admitted to be read: 
Which is as follows. 


To the King's moſt Excellent Majeſty. 
The humble Petition of John Sharp, Clerk, 


Sheweth, 


7 nothing is ſo affliftive to your Petitioner, as 

his Unhappineſs to have incurred your Majeſty's 
Diſpleaſure; which he is ſo ſenſible of, that ever ſince 
your Majeſiy was pleaſed to give Notice of it, he hath 
forborn all publick Exerciſe of his Function, and ſtill 
continues ſo to do. | | 

Tour Petitioner can with great Sincerity affirm, 
that ever ſince he hath been a Preacher, be hath 
faithfully endeavoured to do the beſt Service he could 
in his Place and Station, as well to the late King, 
your Royal Brother, as your Majeſty, both by preach- 
ing and otherwiſe. 

Aud ſo far be hath always been from venting any 
thing in the Pulpit tending to Schiſm or Faction, or 
any way to the Diſturbance of your Majeſty's Govern- 
ment, that he hath upon all Occaſions in his Sermons, 
70 the utmoſt of his Power, ſet himſelf againſt all 
Sorts of Doctrines and Principles that look that way : 
And this he is ſo well aſſured of, that he cannot but 
apprehend that his Sermons have been very much mi fg 
repreſented to your Majeſty. | 

But if in any Sermon of his, any Words or Ex- 
preſſions have unwarily ſlipt from him, that have 
been capable of ſuch Conſtructions, as to give your 
Majeſiy Cauſe of Offence, as he ſolemnly profeſſes he 
had no ill Intention in thoſe Words or Expreſuons,/ ſo 
he is very ſorry for them, and reſolves for the future 
zo be ſo careful in the Diſcharge of his Duty, that 
your Majeſty ſball have Reaſon to believe bim to be 
your moſt faithful Subject. M © no, 


And therefore be earneſily' prayeth, that | your 
Majeſiy out of Your Royal Grace and Clemency, 
would be , pleaſed to lay afide the Diſpleaſure 
You have conceived againſt Your humble Peti- 

Tioner, and reſtore him to that Favour which the 
reſt of the Clergy enjoy under your i Majeſty's 
gracious Government. | 7 Toft 


So Gali Tour Petitioner ever Pray, &cc. 
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In the Council-Chamber at White-Hall, Sc. 
Mercurii 4 die Auguſti, 1686. 


Preſent in Council, Lord Chancellor, Lord Biſhop of Durham, Lord 7. reaſurer, Lord 
Biſhop of Rocheſter, Lord Preſident, Lord Chief Juſtice Herbert. 


Upon my Lord Biſhop's appearing before them, ac- 
cording to a Summons ſent unto him, the Lord Chan- 
cellor Jeffereys began, viz. 


Lard Chancellor. M Y Lord Biſhop of London, 

| the Lords here preſent have 
received Orders from the King to inſpect all Ec- 
deſiaſtical Affairs and Perſons ; and He hath com- 
manded us to cite you before us; and I deſire you 


would give a poſitive and direct Anſwer to it: 


What was the Reaſon you did not ſuſpend Dr. 
Sharp, when the King commanded, and ſent you 
expreſs Order ſo to do, and told you what it was 
for, viz. for preaching ſeditiouſly and againſt the 
Government ? | 

Lord Biſhop. I have received ſuch an Order; 


and if what was done in that Affair was done 


amiſs, and contrary to my Duty, it was my Ig- 
norance and Inadvertency , and not a wiltul 


Fault : I have been always ready to expreſs my 


Duty to his Majeſty; and if in this Particular I 
have not complied, it was becauſe, as I was told, 
I could not. I was not fo ſhallow as to go on my 
own Head, but took the beſt Advice I could get: 
T conſulted thoſe whoſe Buſineſs it is more perfectly 
to underſtand theſe Proceedings; all told me I 
could not legally do ir, but by way of Citation 
and hearing him. 

Lord Chanc. Ignorantia Juris non excuſat; you 
ought to have known the Law, and it was a won- 
der you did not: The King is to be obey'd, and 
if you have any Reaſon to ſhew in this Particular, 
we are ready to hear you. 

Lord Biſhop. 1 knew not what would be laid to 
my Charge, and therefore was not provided to 
make ſuch a Defence as I might have done; but 
if your Lordſhips will give me a Copy of your 
Commiſſion, and a Copy of my Charge, and al- 
low me ſome Time, I will endeavour to give your 
Lordſhips Satisfaction. 

Lord Chanc. My Lord, I would not miſinter- 
pret your Words, but ſhall deſire you to explain 
their Meaning. If by deſiring a Copy of our 
Commiſſion, you deſign to quarrel with the Ju- 
riſdiction and Legality of the Court, I have ano- 
ther Anſwer for you; but till I know your Mean- 
ing here, my Anfwer is, that no Copy of the 
Commiſſion can be granted, and it is unreafonable 
to deſire it; it is upon Record; all the Coffee- 
houſes have it for a Penny a- piece, and I doubt 
not but your Lordſhip has ſeen it. 

Lord Biſhop. J have never ſeen it, nor have 
I deſired it for ſuch Ends, to diſpute the Legality 
of it : But your Lordſhip knows it is a Thing 
altogether new to this Generation, and, it may 
be, ſomething may be found in it, whereby I may 
be inſtructed and directed in my Anſwer and 
Behaviour in the Matter. But, my Lord, if I 


may not have a Copy of it, will your Lordſhips 
pleaſe I may either read, or hear it read? 

Lord Chanc. That is a Thing 1 cannot grant of 
my ſelf, I muſt ask my Lords Commiſſioners 
Judgment; and if you will be pleaſed to with. 
draw, you ſhall hear it. 


The Biſhop and all the Company withdrew for 4 
Quarter of an Hour; then returning, the Lord 
Chancellor ſaid, | | 

My Lord, all the Commiſſioners are of Opi- 
nion, that your Requeſt is not to be granted 
and that it is unreaſonable. Might every one that 
appears here challenge the ſight of our Commiſſion 
and the reading of it, all our Time will be 
=_ in the reading, and we have ſomething elſe 
to do. | 

The Proceedings of Courts in this Kind are 
never by Libel and Articles: Sapientem ſuccinfin 
ore tents, by Word of Mouth only; and it is a 


ſhort Queſtion I ask, Why you did not obey the 


King ? 

Lord Biſhop. It is a ſhort Queſtion, but re- 
quires more Words to anſwer it. I pray your 
Lordſhips to conſider I am a Peer, a Biſhop, and 
have a Publick Truſt, though unworthy, under 


a Publick Character; and I would behave my ſelf 
as becomes one in theſe Capacities. | 


Lord Chanc, We know very well your Lord- 
ſhip's Quality and Character, and are willing to 
ſhew all due Reſpect to your Lordſhip bur yer 
we muſt have a due Regard for the King, and 
Government too: His Majeſty mult not be neg- 
lected. | 

Lord Biſhop. My Lord, I ſuppoſe there is no 
Appeal from the Court; and when a Man is to be 
condemned at one Bar, and is in Danger of being 
knock'd down at one Blow, you would think it 
unreaſonable he ſhould not have ſome Time to 
make his Defence. 

Lord Chanc. My Lord, I ſuppoſe their Lord- 
ſhips will be willing to grant ſome Time: I pray 
what Time does your Lordſhip deſire? 

Lord Biſhop. My Lord, it is the Aſſize- time, 
and moſt of the Council, upon ſome Occaſion or 
other (either Buſineſs or Diverſion) are in the 
Country : I pray you, my Lord, I may have 
till the beginning of the Term. gy 

Lord Chanc. Hah! That's unreaſonable : His 
Majeſty's Buſineſs cannot admit of ſuch Delays; 
methinks a Week ſhould be enough : What {ay 
your Lordſhips, Is not a Week enough? 


The Commiſſioners being asked, ſignified by the 
Chancellor that a Week was enough. 
Lord Biſhop. Since your Lordſhip will grant no 
more; I will ask no more. | 
Lord Chanc. Adjourn until Monday next, the 


Ninth of August, 1686. 
I Upon 
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1686. 


Upon the Ninth Day bis Lordſhip came, attended with 
his Nephew, the Earl of Northampton, his Bro- 
ther in Law, Sir John Nicholas, and his Brother, 
Sir Francis Compton, &c. 


There being preſent in Council the ſame as before 
in the ſame Proceedings. 


Y Lord, we are here to hear 
your Reaſons. | 
Lord Biſhop. My Lord, I have loſt no Time 
for preparing my Anſwer, but am not ſo ready 
as I might have been, becauſe I could nor light 
of the Commiſſion your Lordſhip told me was 
upon Record, and in every Coffee-houſe, but em- 
ployed a whole Week to ſearch for it, and could 
not have a Sight of it until laſt Night: If your 


Lord Chanc. 


Lordſhip doubts the Truth of this, I have the 


Perſon ready to make Oath here of it. 
Lord Chanc. My Lord, you are a Perſon of 
Honour, and we will not queſtion the Truth of 


| what you fay, there needs no Oath : But, my 


Lord, I muſt tell you, that we will not admit of 
any quarrelling with our Commiſſion, we are 
well aſſured of the Legality of it, otherwiſe we 
would not be ſuch Fools as to fit here. 

Lord Biſhop. My Lord, I have other Reaſons 
why I defire a Sight of your Commiſſion; it 
may be, it may not reach me, being a Peer and 
a Biſhop; and it may be, it may not reach this 
particular Caſe; and therefore I deſire a Sight of 
it, in regard I could not ſee it until the laſt 
Night. I have not had time to take Advice what 
to anſwer ; if your Lordſhip will not be ſatisfied, 
J muſt give ſuch an Anſwer as I have prepared; 
but it is my Deſire to have longer Time for it. 

Lord Chanc. Is this all you have to ſay? 

Lord Biſhop. This is the firſt Thing: I do not 
deſire to prolong the Time, the Neceſſity of the 
Caſe requiring it, the Council being out of Town 
in whom I think to confide. 

Lord Chanc. If your Lordſhip will withdraw, 
we will give you an Anſwer. | 

He withdrew for a Quarter of an Hour. 
Lord Chanc. My Lord, as I formerly told you, 


we will not endure any quarrelling at our Com- 


miſſion ; it will be an odd Thing in us to give you 
Time to pick Holes in it; but we are willing to 
pay all due Reſpects to your Lordſhip : What 
Time do you require ? | 

Lord Biſhop. I ſhall ſubmit to your Lordſhips ; 


but I hope a Fortnight will not be unreaſona- 


ble. | 
Lord Chanc. Agreed : You ſhall have it until 
to Morrow Fortnight in the Morning. 


To which my Lord Chancellor added, 


Lord Chanc. My Lord, when ] told you our Com- 
miſſion was to be ſeen in every Coffee-houſe, I did 
not ſpeak with any Deſign to reflect on your Lord- 
ſhip, as if you were a Hunter of Coffee-houſes. 
I abhorred the Thoughts of it, and intended 
no more by it, but that it was common in the 
Town. 


Note, When the Biſhop ſpake concerning the 
Commiſſion, Sir Thomas Clarges ſpake with 
a loud Voice, ſaying, Well put, well put; 
my Lord ſpeaks nothing but Truth. There 
was allo another Gentleman, Sir John Lowther 
of Lincolaſbire, who as he was coming away 
in the Crowd, faid, There are ſome who have 


for not Suſpending Dr. J ohn Sharp. 
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repreſented me as a Papiſt, but the contrary 
ſhall appear; I will not be afraid, nor aſham- 
ed, to vindicate my Lord Biſhop's Cauſe be- 
fore the Commiſſioners themſelves. 


TvurzsDAY, Auguſt 23, 1686. 


There being preſent in Council the fame as in 
the former Proceedings: The Lord Biſhop at- 
rending, the Proceedings were as follow. 


Lord Chanc. Y Lord, we are now ready to 
hear your Lordſhip's Anſwer. 

Lord Biſhop. My Lord, notwithſtanding the 
Time hath been very ſhort, confidering the 
Weightineſs of the Matter, and the Abſence of 
many of the learned Council, I have taken what 
Advice I could, and have conſulted thoſe that 
are very learned in the Laws. I hope there 
will be no Miſinterpretation of my Words, I 
do not intend any Thing which is derogatory 
to the King's Supremacy, that is undutiful ro 
his Majeſty, or diſreſpectful ro your Lordſhips. 
My Council tells me, that your Proceedings in 
this Court are directly contrary to the Stature 
Law, and are here to plead it, if your Lordſhips 
will admit them. | 

Lord Chanc, We will neither hear your Lord- 
ſhip nor your Council in the Matter; we are 
ſufficiently ſatisfied of the Legality of our Com- 
miſſion, as we often told you. 

Lord Biſhop. My Lord, I am a Biſhop of the 
Church of England, and by all the Law in the 
Chriſtian Church in all Ages, and by the par- 
ticular Law of this Land, I am, in Caſe of Of- 
fence, to be tried by my Metropolitan and Suf- 
fragans : I hope your Lordſhip will not deny the 
Right and Privilege of Chriſtian Biſhops. 

Lord Chanc. My Lord, you know our Proceed- 
ings are according to what has been done formerly, 
and that we have an original Juriſdiction: This is 
ſtill queſtioning our Court. 

Lord Biſhop. Ir is partly. | 

Lord Chanc. Nay, it is abſolutely fo. 

Lord Biſhop. My Lord, I hope you will inter- 
pret every Thing in your Commiſſion in Favour 
of the Perſon that is brought before you: I 
humbly conceive that your Commiſſion doth not 
extend to the Crimes laid to my Charge, for you 
are to cenſure Faults which ſhall be committed: 
This that I am accuſed of, was before the Date of 
your Commiſſion. 

Lord Chanc. I confeſs there is ſuch a Clauſe, but 
there are general Clauſes, that take in Things that 
are paſt, as well as thoſe that are to come. Hath 
your Lordſhip any thing more? 

Lord Biſhop. My Lords, proteſting in my own 
_— to the Laws of the Realm, as a Subject, 
and the Rights and Privileges of the Church, as 
a Biſhop, I ſhall, with your Lordſhips leave, give 
you my Anſwer. 


Which was accepted; and the Biſhop withdrew, 
and left Dr. Sharp's Petition, which the King 
had refuſed to accept. 

Lord Chanc. My Lords, we have read the Pa- 

per. 

Lord Biſhop. My Lord, it is Dr. Sharp's Petiti- 
on to the King. 

Lord Chauc. My Lord, be pleaſed to take it 
again, we are not concerned in it; will you pleaſe 
that your Lordſhip's Anſwer be read? | 

Lord Biſhop. Yes, if your Lordſhip pleaſe, My 
Lord, I have this to ſay further, What I did 
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248 138. Proceedings againſt the L. Bp. of London, 2 Jac. II. 


in this Matter was Juriſperitorum Concilio. I con- 
ſulred my Council, who is the Judge of my 
Courts, as well as others; and the Law ſays, 
That what is done by the Advice of Council, 


ſhall nor be interpreted ro be done malicioully, 


or obſtinately. The Law, in this Cale, re- 
quires, that if a Prince require a Judge to exe- 
cute an Order, which is not agreeable to the Law, 
he ſhall Reſcribere & Reclamare Principi. Now, 
my Lord, I conceived I acted in this according 
to my Duty, for I wrote back to my Lord Preſi- 
dent, in as becoming Words as I could; and 
acquainted him, that an Order to ſuſpend be- 
fore Citation and hearing the Perſon, is againſt 


Law, and expected his Majeſty's further Plea- 


{ure. 


In the next Place, my Lords, I did in Effect 


what the King commanded to be done, for J 


adviſed Dr. Sharp to forbear Preaching till his 


| Majeſty had received Satisfaction concerning 


him ; and accordingly he hath forborn in my 
Dioceſs. | 

Lord Chanc. My Lord, will you have your Pa- 
per read ? 

Lord Biſhop. Yes, if your Lordſhip pleaſe. 
Which contained the King's Letter, and the Biſhop's 
Anſwer thereto. | 

Lord Chanc. Hath your Lordſhip any more to 
ſay ? | 
Tp Biſhop. My Lord, I deſire your Lordſhip 
would hear my Council, by whom you may have 
more clear and full Satisfaction concerning what 


I have ſaid. 


Il hereupon the Biſhop was deſired to withdraw, 
and after half an Hour, he and his Council 
were called in; who were Drs. Oldith, Hodges, 

Price, and Newton. A brief Account of what 
they pleaded. 

Dr. Oldiſh. My Lord, the Queſtion before your 
Lordſhip is, Whether theiBiſhopof London hath 
been dilobedient to the King's Command; con- 
cerning which, it muſt be conſidered, 

Firſt, What was commanded to be done. 

Secondly, W hat he did in Obedience to it. 

Thirdly, What Judgment ought to have been 
given by him. | 

It is apparent by the Letter, that the King 
did not take Cognizance of the Cauſe, for the 
Words are, Being informed that Dr. Sharp, c. 
So that it could not be an abſolute Suſpenſion, 
for that ſuppoſeth a Proof of the Crime charged 
upon him: Then let us conſider the Words them- 
ſelves: 

That you ſuſpend him from Preaching. Now, my 


Lords, we have no ſuch Thing in our Laws; ſo 


that the Meaning muſt be Silencing of him. 
Where there is an abſolute Suſpention, there 
ought to be Citation, Form of Proceeding, 
Judgment and Decree ; to act otherwiſe is con- 
trary to the Law of God, of Nature, of all Na- 
tions in all Ages, and was never known in the 
World. 

Lord Chanc. I am loth to interrupt you; but 
I mult tell you, this is an unneceſſary Harangue; 
we know that it was not an abſolute Suſpenſion: 
But the Queſtion is, Whether the Biſhop could 
ſuſpend him trom Preaching ? 

Dr. Oldiſh. Then, my Lords, I have gained 
another Point; if it were only Silencing him, the 
Queſtion is, Whether the Biſhop did not execute 
the King's Commands ? I think he did, and in 
ſuch a Method as is obſerved in our Courts. 


When any eminent Perſon is acculed, the Judges 
ſend ro him by a Letter; and if he appears and 
complies with the Judges Order, the Law is fa. 
tisfied. 

Judlicium redditur in invituim non in volentem : 
The Biſhop did fend for Dr. Sharp, thewed him 
the King's Letter, adviſed him not to Preach till 
the King had received Satisfaction; in which he 
promiſed to obſerve his Lordſhip's Command, and 
hath not preached to this Day; fo that his Ma- 
jeſty's Command was, in Effect, fulfilled. My 
Lord, there is the like Proceedings in the Com- 
mon Law; for if an Attorney takes a Man's Word 
for his Appearance, there lics no Action againſt 
the Attorney. 

Lord Chanc. Cujus contrarium There lies an 
Action of Eſcape againſt the Attorney = 

Dr. Hodges. My Lords, the Matter of Fact 
hath been ſtated, and the Queſtion is, Whether 
the Biſhop hath been diſobedient to the King's 


Command ? It appears, that he has not; becauſe 


upon the Receipt of his Majeſty's Letter, he re- 
quired the DoCtor not to Preach, and he hath 
obeyed him in that which the King commanded. 
To ſuſpend him, the Biſhop could not do, the 
Act of Suſpenſion is a Judicial Act: The King 
writes to him as to a Biſhop, to ſuſpend as a 
Biſhop and as a Judge, which could not be done 
without the hearing of the Cauſe. If the Prince 
ſends to a Perſon that is not a Judge, that is on- 
ly in a miniſterial Office, that Officer is to exe- 
cute his Commands : But when the King com- 
mands a Judge, he commands him to act as a 
Judge. This is no light Matter the Doctor is 
acculed of ; it is for preaching Sedition and Re- 
bellion, which requires a ſevere Cenfure. And 


if the Biſhop, as a Judge, had ſuſpended him, 


he had begun at the wrong End, for this had 
been Judgment before Proceſs : In this Cauſe 
there ought to have been a Citation, our Books 
giving many Inſtances, which would be too te- 
dious to your Lordſhips I will give this 
one: The Emperor's Proceedings againſt the 
King of Sicily, upon Information which he had 
received; and giving him no Citation, the King 
appealed to the Pope, who declared the Pro- 


ceedings to be void; and that it was againſt the 


Law of Nature, which is above all poſitive 
Laws, to paſs Sentence before Citation. This is 
the Method of proceeding before all Courts, and 
I humbly conceive it is, and will be, the Me- 
thod of this Court; for otherwiſe, the Biſhop 
need not to have been cited before you. The 
Biſhop has done what was his Duty, he was 
bound to return his Reaſon to the King, why 
he did not do that which he commanded, and to 
expect his further Anſwer; which was done. 
I affirm, that if a Prince, or a Pope, command 
a Thing which is not lawful, it is the Duty of 
a Judge Reſcribere; which is all he can do, quo- 
ting his Author. 

Dr. Price. The Queſtion is at ſapra: A Cita- 
tion is Jure Gentium, and can never be taken 
away by any poſitive Command or Law what- 
ſoever: The Biſhop hath obeyed the King fo 
far as he could, and did reſcribe, expecting his 
Majeſty's further Pleaſure. If the Biſhop could 
have ſuſpended him, it muſt have been done in 
Auld ; but in regard it was only ſilencing him, 
which was required, it might be done in a pri- 
vate Room : The Advice of a Biſhop is in 
ſome Senſe an Admonition, which is a Judicial 
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dicial Act, on on was given by a Biſhop, and 

the or. : 
nn My Lord, the Queſtion is not # 
ſupra, the Biſhop hath not been diſobedient. As 
in Nature no Man can be deſired to do that which 
is impoſſible, ſo no Man can be obliged to do an 
unlawful Act. (Id non fit quod non legitime fit.) 
This Rule obliges all Men, at all Places, and at 
all Times. The Charge againſt Dr. Sharp is of a 
very high Nature; and he deſired to be heard be- 
fore he was condemned. 

My Lords, the Biſhops are Cuſtodes Canonum, 
and therefore muſt not break them themſelves. 
I affirm, the Biſhop was ſo far from being Diſ- 
obedient, that he was Obedient to the King: For 
where he did Reſcribere, and heard not the further 
Pleaſure of the King returned, he ought to con- 
clude, the King was ſatisfied with what he had 
written, according to his Duty, and the King had 
altered his Commands: A Citation, as your Lord- 
ſhips have heard, is according to all Laws, in all 
Places, in all judicial Acts; there is ſomething to 
be done according to Law, and ſomewhat accord- 
ing to the Diſcretion of the Judges, and for that 
Reaſon as well as theſe, the Offenders ought to be 
cited before him; that which was in the Biſhop's 
Power to do, he hath done, and it was in Effect 
what the King commanded to be done. a 

Lord Biſhop. If through Miſtake I have erred in 
any Circumſtance, I am _ to beg his Maje- 
ſty's Pardon, and ſhall be ready to make any Re- 
paration I am capable. 


The Biſhop withdrew for Half an Hour, then 
was called in. 


Lord Chanc. We will be here again on Wedne/- 
day next, and I defire your Lordſhip to be here 
again about Ten in the Forenoon. 

Lord Biſhop. My Lord, I defire that Care may 
be taken concerning the Minutes, which are taken 
by the Clerks of what hath paſſed, and that I may 
not be miſrepreſented to the King by the Miſtake 
of the Penman. 

Lord Chanc. My Lord, you need not fear it; 
I hope you have a better Opinion of us; there 
ſhall be no Advantage taken by them or us. 

Biſhop Roch. There ſhall be no Advantage ta- 
ken, but all imaginable Care taken concerning it. 


Note, When the Councellors were Pleading, 
Dr. Pinfold, the King's Advocate, ſtood at 
the Chancellor's Elbow, and took Notes; by 
which it was expected that he ſhould make a 
Reply, but he ſaid nothing; and 'tis ſuppo- 
ſed that he ſtaid with the Council, when the 
Biſhop withdrew, and gave them Reaſons for 
his Silence. 


Die Lune, 6 September, 1686. 


There being preſent in Council the ſame as in 
the former Proceedings. 


Lord Chanc. Y Lord, pray fit down. You , 


YL were defired to appear this Day 
to hear your Sentence, which (to prevent Miſtake) 
we have ordered to be put in Writin 


Lord Biſhop. My Lord, may I . leave to 
ſpeak before Sentence is read? 


V or,, IV ; 
, by ＋ 


1686. for not admitting Alban Francis to a Degree. 


24 
Lord Chanc. My Lord, we have heard you and 
your Council already. 


Then the following Inſtrument, whereby the 
Biſhop of London was ſuſpended, was, by the 
Commiſſioners Order, read by Mr. Bridgman, 
their Lordſhips Regiſter. | 


By his Majeſiy's Commiſſioners for Eccleſiaſtical Af- 
fairs, 


LJ Hereas Henry, Lord Biſhop of London, hath 
been convened before Us, for his Diſobe- 
dience, and other his Contempts, mentioned in 
the Proceedings of this Cauſe; and the faid Biſhop 
being fully heard thereupon, We have thought 
fit, upon mature Conſideration of the Matter, 
to proceed to this Our definitive Sentence, de- 
claring, decrceing and pronouncing, that the faid 
Henry, Lord Biſhop of London, al for his ſaid 
Diſobedience and Contempt, be ſuſpended during 
his Majeſty's Pleaſure; and accordingly, We do, 
by theſe Preſents, ſuſpend him the lad Lord Bi- 
ſnop of London, prey admoniſhing and 
requiring him hereby, to abſtain from the Fun- 
ction and Execution of his Epiſcopal Office, and 
from all Epiſcopal and other Eccleſiaſtical Juriſ- 
diction, during the faid Suſpenſion, upon Pain of 
Deprivation and Remoyal from his Biſhoprick. 


Given under our Hand and Seal the 6th Day 
of September, 1686. Sealed with the Seal of 
the Court, C. F. 2. Roſe and Crown with 
this Inſcription round it, viz. Sigillum Com- 
miſſionariorum Regia Majeſtatis ad Cauſas Ec- 


cleſiaſticas. 
Signed by no body at all. 


Some Days ſince, one of the Meſſengers att 
the Court, deliver'd to the Dean of St. Paul s 
a Warrant, the Tenor whereof followeth: 


By his Majeſty's — for Ecclefiaftical A. 
airs. 


Hereas We have given Sentence of Suſſ 
ſion againſt Henry Lord Biſhop of London, 
a Copy of which Sentence, under our Seal, is 
hereunto affixed : We have thought fit, and do 
hereby enjoin and require you, to cauſe the ſaid 
Sentence to be afhix'd on the Door of that Chap- 
ter-Houſe, and on the Place now called the South 
Door of the ſaid Church; to the End that publick 
Notice may be taken of the ſaid Suſpenſion. And 
you are to certify Us, under your Common Seal, 
of the due Execution of what is hereby required. 


At our Council-Chamber at J/bitehall, on Tue/- 
day the 28th of this Inſtant September, at Ele- 
ven o'Clock in the Morning. Given under 
our Seal this Day of September, 1686. 
Sealed with the ſame Seal as the Sentence, 
but no Perſons Names. Subſcribed to the 
Dean and Chapter of London. 


Dr. Sharp was alſo ſuſpended about the fame 
Time, but he was ſoon after reſtor'd to the Exer- 
cile of his Function; and when the King recciv'd 
Advice of the Prince of Oranges intended Expedi- 
tion, the Biſhop's Suſpenſion was taken off. 


K k C XXXIX. Pro- 


2350 139. Proceedings againſt the Univ. of Cambridge, 3 Jac. II. 


FVV 


FFF 


SSS 


C XXXIX. Proceedings againſt Dr: John Peachell, Vice-Chan- 
cellor, and the Univerſity of Cambridge *, for not admitting 
Alban Francis, a Benedictine Monk, to the Degree of Maſter 
of Arts, April and May 1687, 3 Jac. II. 


dhe niath Day of 7ebr4ary, being 
CANS Ab-Wedne/day, came a Letter under 
bis Majeſty's Signet Manual, dated 
48 the ſeventh of the ſame Month; the 
- E293 Subſtance whereof was, That hear- 
ing much in Commendation of one Albany Francis, 
a Benedictine, the King was pleaſed ro command 
the Univerſity, that they ſhould admit him to the 
| Degree of Maſter of Arts, without adminiſtring 
to him any Oath or Oaths whatſoever, any Law 
or Statute to the contrary in any wile notwith- 
ſtanding, with which his Majeſty was graciouſly 
pleas'd to diſpenſe in the Behalf of the {aid {bar 
Francis, On Monday the 21/7, the Vice-Chancellor 
having ſummon'd a Congregation, read his Ma- 
jeſty's Letter, purporting as before, and ſuper- 
{crib'd to Our truſty and well-beloved Vice-Chan- 
cellor of Our Univerſity of Cambridge, to be com- 
municated to the Senate there; on the reading 
whereof, the Senate, who made the beſt Advan- 
tage they could of the Vice-Chancellor's Delay, in 
order to get Advice, reſolved to teſtify their com- 
mon and almoſt unanimous Senſe of the Thing, 
and in a Matter of ſuch Conſequence and novel 
Matter to interpoſe; accordingly there was a Pa- 
per, it is commonly call'd a Grace, the original 
Paper whereof I have ſeen drawn up in order to be 
put to the Vote of the Houle after the ordinary 
and uſual Way; but the Conſtitution of that Bo- 
dy being ſuch, that this mult then of Neceflity 
have been firſt propoſed to what we call the Head, 
which conſiſts of fix Perſons, each of which has 
an arbitrary Voice and Power, upon diſlike to ſtop 
any Procecdings finally, and hinder it being put 
to the Houſe at all; This Method was laid aſide 
as impracticable upon that Occaſion; becauſe 
Mr. Bac, a declar'd Roman Catholick, and one 
that had openly aſſerted Mr. Francis's Cauſe, hap- 
ned to be one of the {ix who compole the Head 
for this Year; it was therefore preſum'd, with 
great Appearance of Reaſon, that he would put 
a Bar to the Proceedings, ſo the Grace not 
being ſuffered to be offered to the Houle, the Se- 


nate's Senſe could never have been fully and parti- 


cularly known thereupon. 

TL his. Conſideration conſtrain'd them to the Uſe 
of another Courſe, which was, without the For- 
mality of a Suffrage, voluntarily to teſtify their 
Concurrence with the Vice-Chancellor, and adviſe 
him to forbear the admitting Mr. Francis till the 
King had been petitioned to revoke his Mandate. 
As = as the Letter came to 'Town, the Vice- 
Chancellor wrote a Letter to the Duke of Albe- 
marle our Chancellor, to beg his Interceſſion with 
the King, which he returned Word was tried with 
none Effect, but poſſibly ſuch a Body as the Uni- 
verſity concurring and ſigning a Petition, if that 
could be admitted, might prove better and more 


* Byrn, Hiſt. Own Times. Vol. I. p. 697. 


ſucceſsful. Now perhaps if every ſingle Man pre- 
ſent, to the Number perhaps of one hundred and fifty 
or two hundred, ſhould addreſs in Perſon to the 
Vice-Chancellor, this might look tumultuary, and 
it was thought the more quiet, decent, and re- 
ſpectful Way to fend up their Senſe by Meſſengers 
from each Houſe: To this Purpoſe, Dr. Sioult, 
Profeſſor of Caſuiſtical Divinity, was made Choice 
of by the Non-Regents, and Mr. Norris, Fellow 
of Trinity-College, by the Regents. The Subſtance 
of what they delivered, was, That the Houſe 
thought the Admiſſion of Mr. Francis without the 
uſual Oaths, illegal and unſafe, and for that Rea- 
ſon advis'd the King might be petition'd, in the 
doing which they were ready to join and make it 
their Act. The Opinions were given freely to the 
two Meſſengers of each Houſe, and the thing was 
ſo unanimouſly approved of, that the only Perſons 
taking notice of it, were three Papiſts, and one or 
two beſides; afterwards there was a Gentleman 
admitted Doctor of Phyſick, having firſt taken the 
Oaths; and the Eſquire-Beadles and Regiſters were 
ſent to let Mr. Francis know, that the Senate were 
ready to admit him alſo, provided that he would 
{wear as the Law appointed; but he refuſed, in- 
ſiſting on the _ Diſpenſation: and this was 
the Buſineſs of the firſt Meeting about this Matter. 

Immediately upon the Congregation's breaking 
up, Mr. Francis took Horſe for London, to repre- 
ſent at I hitehall what had been done, and the 
ſame Afternoon the Heads met in the Conſiſtory, 
to conſult what Letters ſhould be ſent, and to 
whom: They agreed upon one to the Duke of A.- 
bemarle, and another to the Earl of Sunderland, be- 
ing the Secretary of State, through whoſe Hands 
the Mandate paſſed: An Eſquire-Beadle was diſ- 
patched preſently to London, who after having 


_ waited on the Duke of Albemarle, endeavoured ſe- 


veral times to get Accels to the Lord Sunderland, 
bur could not; at laſt having ſent in his Letter, the 
Main whereof was a moſt humble Submiſſion to 
his Majeſty, with very ſolemn and unfeigned Pro- 
teſtations, that what was now done, proceeded 
from no Principle of Diſobedience and Stubbor- 
neſs, but a conſcientious Senſe of our Obligation 


to Laws and Oaths, and a reſpectful Intimation 


that we were ready to petition the King that it 
might be admitted; bur. not daring to approach 
Him without ſome Significations, that it would be 
acceptable, we applied ourſelves to his Lordſhip, 


deſiring him to do the Univerſity the Favour to 


mediate for them, &:c. He was diſmiſſed without 
any particular Anſwer : Within a few Days came a 
ſecond Letter, dated February 24, which by reaſon 
of the Aſſizes and ſome other publick Buſineſs inter- 
vening, was not read in the Senate till Thu, 
March the 11th: The Univerſity and the Vice- 
Chancellor in the mean Time received a Letter, 


wherein 


1683. for not admitting Alban Francis to a Degree. 


wherein they found great Satisfaction by the Opi- 


nions of ſome eminent Lawyers, who concurr'd 
in the Approbation of what was already done, and 
for the — could adviſe no better Courſe than 
humbly to repreſent the Caſe to his Majeſty, and 
entreat him not to think amiſs of ſo Loyal a Body, 
as always the Univerſity has ſhewed herſelf to be. 
The ſecond Letter heing read the Day aforeſaid, 
which was exactly the ſame as the former, except- 
ing only the Addition of a Clauſe, to do 1t at our 
own Peril ; the Senate procceded as before, to 
adviſe the Vice-Chancellor to ſome expedient Form, 
repreſenting the Caſe fully and clearly to the eng 
as well with reſpect to the Illegality of ſuch Ad- 
miſſion, as the many ill Conſequences that were 
likely to enſue from it: This the Non * 
Houſe did by Mr. Billers, Fellow of St. John's- 
College (the publick Orator) and Mr. Newton, 
Fellow of Trinity-College (the Mathematical Pro- 
ſeſſor) the Regent Houle by Mr. Henry Finch, Son 
to the late Lord Chancellor, Mr. Burton of St. John's- 
College, and Mr. William Bowles of King's-Col- 
lege: All which was done without the leaſt Hurry 
or Irregularity, without ſo much as asking an Opi- 
nion; but every Man went and gave it quietly and 
of his own Accord, fo that no manner of Induce- 
ment was put upon auy one to declare himſelf in 
the Buſineſs, but what proceeded meerly from his 
own Conſcience, and a due Senſe of Things. An- 
other large Letter being prepared for the Duke of 

{/bemarle, wherein was every thing that could be 
thought of to prevail with his Majeſty, and one 
likewiſe ſhorter and leſs particular to the Earl of 
Sunderland; that very Afternoon Mr. Braddock, Fel- 
low of Katharine-hall, and Mr. Stanhope of King's- 
College, were deſired by the Vice-Chancellor to 
go to London with theſe Letters, and other In- 
ſtruct ions, to apply themſelves to ſeveral Perſons 
of Quality and Character, that they would join 
Forces, and think it a common Cauſe; for ſo ad- 
dreſſing to the King, the Succeſs would be more 


; probable, and the Honour done to the Univerſity 


the greater. Sanda), March the 13th, the two 
Gentlemen waited on the Duke of Allemarle their 
Chancellor, who received them with all the Good- 
neſs in the World, with Aſſurance, that notwith- 
ſtanding he had waited on the King before, and 
knew his Inclinations; nay, though he had been 
received with ſomething of Diſpleaſure, yet con- 
ſideriog the Relation he bore us, he would make 


another Attempt, and thought himſelf oblig'd to 


omit no Endeavours for the Univerſity's Safety and 
Advantage. Monday the 14th in the Evening, 
the Duke of Albemarle waited on the King, and 
in the Paſſage towards the Bed-chamber, took the 
two Cambridge Gentlemen into the Anti-chamber, 
that they might be introduc'd if Occaſion were: 
The King, on the Duke of Albemarle's acquainting 
him with the Affair, told him he had not then 
Leiſure to talk, but he commanded the Letter 
which the Vice-Chancellor ſent to the Duke of 
Albemarle, with which in his Hands he paſſed 
through the Rooms; and making that Even- 
ing a Viſit to the Queen Dowager, gave the 
Duke no further Opportunity of knowing his 
Pleaſure at that Time. At the Duke's return from 
the Inner-Room, the Gentlemen deſired him to 
give leave that they might uſe his Name to pro- 
cure an eaſy Admittance to the Earl of Sunderland; 
for they reſolved to deliver their Letter to no Hands 
but his own, if that might be: The Duke imme- 


diately ſent his Gentleman of the Horſe to one 
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of the Lord Sunderland's Secretaries, making it 
his Defire that Mr. Braddock and his Companion 
might ſee the Earl, who accordingly appointed 
them to attend next Morning, and then conducted 
them to the Earl of Sunderland's Bed-ſide, who 
took the Letter, and after ſome further Applica- 
tion to him by Word of Mouth, he — to 
acquaint his Majeſty, and tell them his Pleaſure. 
On Thur ſday, at that Time when Mr. Braddock 
and Mr. Stanhope came, the Account they received 
was only this, That the King had ſeen the Vice- 
Chancellor's Letter, and was offended at the Pro- 
ceedings of the Univerſity, and would take Care 
very ſhortly to give a further Anſwer. 

Saturday the ninth of April, Mr. Atterbury came 
down with a Summons from the Eccleſiaſtical 
Commiſſioners to this Effect; That whereas Com- 
plaint to them was made againſt the Vice-Chan- 
cellor and Senate of Cambridge, for having refuſed 
ro comply with his Majeſty's Royal Letters in 
Behalf of Mr. Francis; they were therefore com- 
manded to appear, the Vice-Chancellor in Perſon, 
the Senate by themſelves, and the Deputies before 
the Lords Commiſſioners, in the Council- Chamber, 


— 


the 21/} of April, to anſwer to ſuch things as ſhall *, 


be objected againſt them in his Majeſty's Behalf 
upon the Premiſes, Sc. Monday April the 117th, a 
Senate was called, and Perſons nominated to repre- 
tent the Univerſity, together with the Vice-Chan- 
cellor ; all which being unanimouſly approved by 
the Senate, they empowered them, by an Inſtru- 
ment under the Common-Seal, to anſwer in their 
Behalf, and be their full Actors, Attorneys and 
Proctors, as to what ſhould ariſe from the Com- 
miſſion upon the late Summons. And Mr. Atter- 
bury having received private Inſtructions to ſtay, 
and cite every Man that was choſen perſonally, 
he came accordingly into the Senate-Houſe, and 
ſummon'd as many as were preſent, waiting on the 
reſt on a convenient Time. The Perſons deputed 
by the Senate to repreſent and act were theſe : 


Dr. John Peachell Vice-Chancellor, Maſter of 

Magdalen-College. 
r. John Eachard, Maſter of Katharine- hall. 

; Dr. Humfrey Babington, Fellow of Trinity-Col- 
ege. | 

Dr. Thomas Smoult, Fellow of St. John's-Col- 
lege, and Profeſſor of Caſuiſtical Divinity. 

Dr. William Cook, Doctor of Civil Law, and 
Fellow of Jeſus-College. 

Mr. Jobn Billers, Fellow of St. Jobn's-College, 
and the Publick Orator. : 1 

Mr. 1/aac Newton, Fellow of Trinity-College, 
and Mathematical Profeſſor. 4 

Mr. James Smith, Fellow of Qucen's-College. 

Mr. George Stanhope, Fellow of King's- College. 


Tnuxs Dar, April the 21/t, 1687. 
Council-Chamber. Commiſſioners preſent. 


L. Chancellor Jefferys. L. Biſhop of Durham. 
L.Prefident Sunderland. L. Biſhop of Rocheſter. 


L. Mulgrave. L. Ch. Juſtice Herbert. 
Earl of Huntingdon. | 


L. Chanc. IS Mr. Vice-Chancellor here?. 
Which is he ? 
He ſtandeth over againſt the Lord Chancellor, 
bowed and ſhewed himſelf. 
Z. Chanc. Is there any one come from the Se- 


nate to attend him? 
K k 2 Mr. Stau- 


— 
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Mr. Stanhope. Yes, my Lord, we are cight of 
us here deputed by the Senate to anſwer what 
ſhall be objected againſt them, according to 
your Lordſhips Summons, 8 

The Noiſe and Crowd being great, Mr. Bridgman 

the Regiſter was forced to repeat that again to 
the Lord Chancellor. 

L. Chanc. Read the Summons. 

I hich was done. | 

L. Chanc. Now Mr. Vice-Chancellor, what 
have you to ſay why you did not obey his Majeſty's 
Command, in Behalf of the Gentlemen mention- 
ed there? 

Vice-Chanc. My Lord, you enquire of me why 
J did not admit Mr. Francis, according to the 
King's Letters? 

L.Chanc. Yes, that's the Queſtion I ask you. 

Pice- Chanc. Is this the only Queſtion your 
Lordſhip is pleaſed to ask me ? 

L. Chanc. Nay, Mr. Vice-Chancellor, we will 
not capitulate in the very Beginning : Pray anſwer 
the firit, and then you ſhall know what we haveto 
ſay more. | 

Vice-Chanc. It is but a little while ſince we 
met in Town, and thisis a Queſtion of great Con- 
cern; I am not prepared to anſwer it on a ſudden. 

L. Chanc. Why, Mr. Vice-Chancellor, my 
Lords ſpecified it in their Summons what would 
be queſtioned, on Purpoſe you ſhould not come 


| 1 but it may be Mr. Vice-Chancellor 


did not attend ſufficiently to that Part of the Sum- 
mons, therefore let it be read to him once more. 
Which was done. | 

L.Chanc. Now, Sir, you hear it is for refuſing 
to comply with the ming's Commands. 

Vice-Chanc. My Lords, I beg Time to an- 
ſwer you. My Lak I am a plain Man, not 
uſed to appear before ſuch an honourable Aſſem- 
bly, and it I ſhould anſwer haſtily, it may be 1 
might ſpeak ſomething indecent or unſafe, which 
I ſhould be afterwards ſorry for; therefore I beg 
Leave, my Lords, to have Time allowed us for 
giving in ſuch Anſwer, as may be both for our 

afety, and your Lordſhip's Honour. 

Lord Chane. | Smiling.) Why, Mr. Vice-Chan- 
cellor, as for your own Safety, my Lords are wil- 
ling you ſhould take all the Care you can; bur for 
what concerns our Honour, do you not trouble 
your ſelf; we are able to conſult that, without 
any Interpoſition of yours. 

Vice-Chanc. My Lords, I beg your Pardon if 
I have ſaid any thing unbecoming; I mean only 
the Honour that is due to your Lordſhip's Quality, 
my Lord; and therefore being to anſwer before 
Perſons of Quality, I beg leave to do it with 
Council, and in Writing. 

Lord Chanc. Well, withdraw a little, and my 
Lords will conſider of your Requeſt. | 

Then all the Company withdrew, and about 
three Quarters of an Hour after the Vice-Chan- 
cellor was ſent for into the Anti-Chamber, where 
Mr. Bridgman told him, the Lords Commiſſioners 
had given him Time till Wedneſday next, till Four 
in the Afternoon, and Leave to put his Anſwer 
in Writing, and with Council, and by what 
Council he would. 

When the Council had heard the Commiſſion- 
ers had granted it, they were ſomething ſurprized, 
and loath to move in the Thing without a Rule 
of Court; therefore on Friday Morning Dr. Each- 
ard and Mr. Stanhope went to Mr. Bridgman's 
Office, to deſire ſuch an Order, or at leaſt a Co- 


Py of what had been ſaid to the Vice-Chancellor, 
u 


t he told them he had no Power to give either; 
only he repeated the Words over again for the 


Satisfaction of them and the Council, which was 
the ſame the Vice-Chancellor had related from 
his Mouth before. 


WI DN ES DAT, April 27, 1687. 


In the Council Chamber. Commiſſioners preſent 
as before. 


BOUT a Quarter of an Hour before the 


Lords met, Mr. Bridgman came to the Vice- 


Chancellor, and deſired to know of him, whe- 
ther he gave his Anſwer in Writing only, or whe- 
ther any Council would appear to argue it; to 
which the Vice-Chancellor anſwered, That his 
Anſwer was drawing out in Writing, and that 
he did not expect any Council there that Day. 
Mr. Bridgman replied, The Lords had commanded 
him to ask rheſe Queſtions, and would expect to 
know ſo much before they began to proceed. 
When the Delegates were called in, the Lord 
Chancellor ſaid, | 

L. Chanc. Mr. Vice-Chancellor, the laſt Time 
you were here you deſired Time to put in your 
Anſwer in Writing: My Lords have indulged you 
ſo far, now where is your Anſwer ? 

Vice-Chanc. My Lord, here it is —— 

And gave it to Mr. Bridgman, who, after a 
Whiſper, put it round the Table. 
L. Chanc. Read it. 
To Mr. Bridgman. 


The Anſwer of the Univerſity and Senate of Cam- 
bridge, to the Queſtion, Why they did not admit 
Alban Francis to the Degree of Maſter of Arts in 
the ſame Univer ſity, according to his Majefiy*s Man- 
datory Letters under his Signet Manual? The Vice- 
Chancellor and Senate of Cambridge, for, and in 

' Behalf of themſelves, and the ſaid Univer ſity, ſay, 


6 T HAT by the Statute made primo Elix. and 
G entituled, An Act to reſtore to the Crown 
6 the antient Furiſdiftions over the State Eccleſiaſti- 
c cal and Spiritual, and aboliſhing Foreign Power re- 
6 pugnant to the ſame; it is enacted, amongſt other 
© Things, That every Perſon that ſhall be promo- 
© ted to any Degree of Learning in any Uni- 
« verſity within this Kingdom, before he ſhall 


receive or take _ ſuch Degree, ſhall, before 


© the Chancellor or Vice-Chancellor of the Uni- 
© verſity, take the Oath in the Statute menti- 
© on'd and appointed ; purporting, that he doth 
© thereby teſtify and declare in his Conſcience, 
that his Majeſty is the only ſupream Governor 
of this Realm, as well in all Spiritual and Eccle- 


R K „ 


A 


no Foreign State or Potentate hath, or ought to 
© have any Juriſdiction, Superiority or Authority, 
© Eccleſiaſtical or Spiritual, within this Realm; 
© and that therefore he doth renounce and for- 
© fake all Foreign Juriſdiction and Authority, and 
© promiſe to bear Faith and true Allegiance to the 
, Eng, his Heirs and Succeſſors, and to his 
© Power aſſiſt and defend all Juriſdictions and Au- 


© thorities granted, united or annexed to his Ma- 


< jeſty's Imperial Crown of England. That by 
© the Statute made quinto Eliz. entituled, An 
Act for the Aſſurance of the Qucen's Royal Pre- 
© rogative over all Eftates. and Subjefs within het 


6 Dominions, it is likewiſe enacted, That every 
= IM 6 Perſon 


ſiaſtical Things and Cauſes, as Temporal; that 
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© Learning 


1687 for not admitting Alban F rancis to a Degree. 


© Perſon that ſhall be admitted to any Degree of 
in any of the Univerſities, before he 
< ſhall be allowed or ſuffered to rake upon him 
© ſuch Degree, ſhall take the aforemention'd Oath 
© before Ph Perſon or Perſons as ſhall have 
© Authority by common Uſe to admit him to ſuch 
© Degrees. | 
That by the Statute made by his Majeſty's 
© Royal Grandfather, King James the F irſt, inthe 


- 


© third Year of his Reign, entituled, An AF for 


© the better Diſcovering and Repreſſing of Popiſh 
* Recuſants, another Oath is commonly preſcribed, 
© the Oath of Obedience; by which Oath, is 
© the Perſon that takes it, among other things, en- 
joined to ſwear, that his Majeſty is lawful and 
© rightful King of this Realm, and- all other his 
© Dominions and Countries; and that the Pope 
© neither of himſelf, or by any other Means, hath 
© Power or mage” * to depoſe his Majefty, or 
© diſpoſe of him, his Kingdoms or Dominions; or 
© to authorize any Foreign Prince to invade him 
© or them, or to diſcharge his Subjects from their 
© Obedience or Allegiance to his Majeſty, or to 
© pive Leave to bear Arms againft him; and that 
© he, with true Faith and Allegiance to his Majeſty, 
© will defend him to the utmoſt of his Power. 
© And afterwards, in the Statute made in the 
© ninth Year of his Majeſty's ſaid Royal Grand- 
© father, entituled, An Act for adminiſtring the 
© Oath of Allegiance, in it is enacted, That the 
© faid laſt mentioned Oath ſhall be taken by the 
© Vice-Chancellor and Principal of Houſes in 
© the Univerſity, in the Convocation before the 
Senior Maſters, and by every other Perſon that 
© ſhall be permitted or promoted to any Degree in 
© Schools, before the Vice-Chancellor for the 
© Time being, in the Congregation-Houſe. 

© That the Vice-Chancellor, and every Mem- 
© berof the Senate, have taken the ſaid Oath, and 
© the Vice-Chancellor and Senate are entruſted to 
© put them in Execution in the ſaid Univerſity. 

© That the Vice-Chancellor, by his Oath of 
© Office, has alſo ſworn duly to execute his Office, 


according to the Laws, and cannot admit to any 


Degree without the Senate. 

© 'That the ſaid Statutes were made for the Pre- 
© ſervation of Doctrine and Religion, profeſſed by 
the Church of England, and eſtabliſhed by the 
© Laws of this Realm, andof the Prerogative and 
© rightful Power of his Majeſty ; that upon the 
© Receipt of his Majeſty's Royal Letters Manda- 
© tory, the ſame were by the Vice-Chancellor 
© communicated to the Senate; and in order tothe 
© admitting the ſaid Alban Francis to the Degree 
© of Maſter of Arts, the ſaid Oaths were offered 


© to be adminiſtred to the ſaid Alban Francis, if he 


* would take the ſame, but he refuſed. 

© That the admitting him without the ſaid Oaths 
© had been contrary to the ſaid Statutes, and a 
© Breach of the Truſt in the Vice-Chancellor and 
© Senate repoſed, and a Violation of their Oaths; 
© and therefore they could not admit him to the 
© ſaid Degree of Maſter of Arts: And by humble 
© Application to his ſacred Majeſty, did, and now 
© again do, humbly deſire your Lordſhips to re- 
© preſent this their Caſe to bis Majeſty, that they 
© may not lie under his Majeſty's Diſpleaſure upon 
© any Miſapprehenſion thereof. But whether your 
© Lordſhips will, as a Court, take Cognizance of 
© this Matter, they humbly pray your Lordſhip's 
© Conſideration, ſince that the taking a Degree of 
* Maſter of Arts in the Uniyerſity, or the ad- 


.253 
© mitting and refuſing to ſuch a Degree, is not 
© any Cauſe or Matter Eccleſiaſtical or Spiritual, 
© but of Lay and Temporal Cognizance. 

© And they further offer to your Lordſhips, that 
in the Statute made in the ſixteenth of the Reign 
© of his Majeſty's moſt Royal Father King Charles 
© the Firſt, entituled, An Act for repealing of 
© the Branch of a Statute, Primo Eliz. concern- 
© ing Commi ſſioners for Cauſes Eccleſiaſtical; and 
© whereby the ſaid Branch is repealed, it is enact- 
© ed, That no new Court ſhall be erected, or- 
6“ dained or appointed within this Realm, which 
& ſhall or may have like Power, Juriſdiction or 
& Authority, as the High Commiſſion Court then 
“had, or pretended to have; but that all and eve- 
« ry ſuch Commiſſions and Grants, and all Pow- 
ers and Authority granted, or pretended to be 
“granted thereby, ſhall be void and of none Effect, 
& as in and by the ſaid Statutes more fully appears. 

Which being read, my Lord Chancellor ſaid, 
Is it ſign'd ? FAY 1 

Mr. Bridgman. Yes, my Lord. 

Lord Chanc. Read their Names. —— / 

Which was done. 9 

L. Chanc. Well, have you any more to ſay? 

Mr. Vice- Chanc. No, my Lord, not at this 
Time. 

L. Chanc. Then withdraw. | 

All the Company withdrew, and about an Hour 
and a half after the Court roſe; and afterward 
Mr. Bridgman deſired to ſpeak with the Vice-Chan- 
cellor and Delegates in the Council-Chamber, to 
whom he faid, That their Lordſhips had com- 
manded him to tell them, they put off all further 
Conſideration of this Matter till Saturday come 
Sevennight, and then they expected their Attend- 
ance. Again, Mr. Vice-Chancellor asked him, 
If Council would be expected to plead on their 
Anſwer? He replied, Their Lordſhips had given 
him no Commiſſion to ſay any thing to that. So 
they all withdrew. 


SATURDAY, May 27, 1687. 

T HIS Day it was publickly diſcourſed through 

the Town, that the Lords had received a 
new Commiſſion ; and immediately Lawyers 
were conſulted, wherher it were proper to urge 
that at this Appearance. What could be ga- 
thered thereupon, was to this Effect: That it 
were a good Plea, if it could be well proved, for 
in receiving a new Commiſſion in the Midſt of 
Proceſs, ebecially if there be any Alteration in 
it as to the Extent of their Power, would at 
leaſt be a good Pretence to begin the whole 
Cauſe again, and gain Time; but that it was by 
no Means ſafe to alledge the Thing, for a flying 
Report is no Evidence; and if that Report were 
falſe, it might be a great Prejudice to them and 
their Cauſe. 


Council- Chamber. Commiſſioners preſent as 
before, 


Lord Chanc. Mr. Vice - Chancellor, the laſt 
Time you were here, you gave in a Paper to 
my Lords, ſigned by your felt, and ſeveral others 
coming from the Univerſity, which conſiſts 
of ſeveral Parts; but there is one Thing I 
I muſt crave Leave of my Lords to diſcourſe you 
on, which concerns your ſelf. The Lords took 
Notice, that you kf an Oath: That Oath it 


ſeems hindred you from obeying the King's Man- 
Vice- 


date. Pray what was the Oath 
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Fice-Chanc. My Lord, this is a new Queſtion 
which you were pleaſed not to put before, and [I 
beg Leave and Time to anſwer it. g 

L. Chanc. Why, Mr. Vice-Chancellor, this 
requires no Time. My Lords, I tell you, took 
Notice of an Oath you pleaded for your ſelf, 
and now they deſire to know what the Oath is. 

Fice-Chanc. I beg I may not anſwer haſtily, 
but that your Lordſhips would let me know what 
Queſtions you would ask me, and let me anſwer 
them in Writing, and by Council. 

Lord Chanc. Why did you not conſult Council 
when you took your Oath? I am really con- 
cerned for the Univerſity of Cambridge, whereof 
I my ſelf was once a Member, that the Vice- 
Chancellor, who is the Head, and the Repreſen- 
tative of ſo learned a Body, ſhould come here be- 
fore the King's Commiſſioners, and not be able to 
give an Account of the Oath by which he acted 
all this time, but deſires Council and Time to tell 
what the Oath is. 41 4 

Dr. Coot. My Lord, if your Lordſhip pleaſes, 
I think I remember the Words of the Oath. 

L. Chanc. Nay, good Doctor, how came you, 

who never were Vice-Chancellor, ' and ſo never 
took this Oath, to know it better than one that is 
* Vice-Chancellor, and hath taken it? 
Vice-Chanc. J cannot call to Mind the very 
Words of the Oath, but the Subſtance of it is 
this, That 1 ſbould well and faithfully, preſiare, or 
adminiſirare munus, or Officium Procancellarit. © 

L. Chanc. Ay, Munus, or Officium: Well, 
what then? | 

Vice-Chanc. And, my Lord, this Office I take 
to be ſtated by the Statutes of the Univerſity, an 
the Laws of the Land. raten 

Lord Chanc. Well, and how long has this been 
the Vice-Chancellor's Oath? | | 
Nice-Chanc. Indeed, my Lord, I am not able 
to tell you exactly. 

Lord Chanc. How long do you think? I will 
not tie you to any Time. : | 

Vice-Chanc. Ever ſince I knew what belonged 
to it; ever ſince I was Head of a College. 

Lord Chanc. How long have you been Head of 
a College ? , 

Vice-Chanc. Six or ſeven Years, my Lord. 

Lord Chanc. Have not other Vice-Chancellors 
admitted to Degrees without Oaths, who have 
taken the Obligatory Oath as you have done? 

Vice-Chanc. Indeed, my Lord, I cannot tell; 
I cannot remember every particular Thing that 
has been done. 

Lord Chanc. Well, becauſe we will keep cloſe to 
the Queſtion, don't you remember any Maſter of 

Arts made without Oaths ? 

Dr.Cook. Not under the Quality of an Uni- 
verſity Nobleman, my Lord. | 

Lord Chanc. Nay, good Doctor, you never were 
Vice-Chancellor yet: When you are, we may 
conſider you. | 

Vice-Chanc. The Anſwer to your Queſtion 
will depend upon our Univerſity Book and Re- 
cords; and if you'llallow us Timeto conſult them, 
we can give your Lordſhip an Account. 

L. Chanc. Nay, look you, Mr. Vice-Chancel- 
lor, you have given in an Anſwer in Writing al- 
ready, and becauſe there is ſomething in that my 
Lords would be further fatisfied in, they have left 

it to me to ask you ſome Queſtions: I ask you, 
therefore, if you remember any Maſter of Arts 
I 


who hath been admitted heretofore without theſe 
Oaths ? | 1 

Vice-Chanc. Icannot ſay, I remember any, my 
Lord. . 8. 

Lord Chanc. Did you never hear of one Dr. 
Lightfoot ? 

Vice-Chanc. I think, my Lord, I have heard of 
ſuch a one. | A. 

Dr. Cook. My Lord, I beg leave to ſpeak a few 
Words. 

Lord Chanc. Well, Doctor, what is it you have 
to ſay? | 

Dr. Cook. My Lord, Dr. Lightfoot did ſubſcribe. 

Lord Chanc. What Subſcription do you mean? 

Dr. Cook. To the XXXIX Articles; and the 
Firſt of them is the King's Supremacy. 

L. Chanc. Is Subſcribing Swearing, Doctor? But 
Mr. Vice-Chancellor, how many have you admit- 
ted by Mandate? 4 

Fice-Chanc. Never but one, my Lord, and he 
took the Oaths. 1 

Lord Chanc. Do you never admit without Oaths 
them who have not ſuch particular Letters Patent 
from the King? 

Mr. Stanhope. Never, my Lord. 

And as for Dr. Lightfoot, they were aware be- 
fore of this particular Perſon's being objected, and 
therefore had provided an Anſwer to it. 

Mr. Stanhope undertook it, becauſe the Books 
and Univerſity Papers had been committed to his 
Inſpection and Care. In anſwer, had he been per- 
mitted to ſpeak, he had this to offer, Thar the Ne- 
giſter of Subſcribers was then in Court, and had 1 
Paper ready in his Hands to be produced, where Dr. 
Lightfoot ſubſcribed with his own Hands to the 
XXXIX Articles, the firſt whereof is the King's Fu- 
Premacy; and that he could not refuſe the Cath upon 
a Principle, becauſe the ſame muſt have hindred his 
Subſcription. And as afarther Proof, he did offer, 
they were ready to ſwear this, That two Gentlemen, 
Roman Catholicks, Servantsto the Queen Dowager, 
did by Virtue of the ſame Letters from the King, at 
the Time of his coming to Cambridge, deſire their 
Maſter of Arts Degree. Their Names were Pe- 
rara and Stephens. Theſe Gentlemen were pro- 
poſed and granted, but upon Refuſal to ſwear, 
admitted. Of this they could have produced, 
Firſi, A Teſtimony upon Oath of a 5 
then in Court; and beſides that, the Univerſity 
Papers and Graces, which ſhew theſe Gentlemens 
Names, among the Perſons paſſed in the Houſe, 
but wanting in the Lift of Subſcribers and Com- 
mencers. After which they would have referred 
it to the Court, whether it was probable that the 
Univerſity ſhould admit one of the Queen's Ser- 
vants without Oaths, and yet refuſe two more who 
had the ſame Title every way, becauſe they would 
not take the Oaths; but the Lord Chancellor 
would not hear him. 

Lord Chanc. Nay, look you now, that young 
Gentleman expects to be Vice-Chancellor too; 
when you are, Sir, you may ſpeak, but till then 
it will become you to forbear. Mr. Vice-Chan- 
cellor, When was it pray, that you received the 
King's Letters ? the firſt I mean. 

Vice-Chanc. I do not perfectly remember, 
_ _ I can't call to Mind the Day of the 

onth. | 

Lord Chanc. When were they dated, do you 
know? | 
To Mr. Bridgman, my Lord pauſing. 


Vite- 


n * G TIS == N 
e WL * * e 0 98 Fo Ll 8 92 9 7 a 
eee ee be ee 1 


1687. For not admitting Alban Francis to a Degree. 288g 


Vice-Chanc. My Lord, I remember it was Aſh- 
Wedneſday. i | 

Lord Chanc. And when was it theſe Letters were 
publiſhed in the Senate ? : 

* /Vice-Chanc. It was the Seven-night after, my 
,ord. | 

2 Lord Chanc. What's the Meaning of the Delay, 

Mr. Vice-Chancellor ? The King's Buſineſs uſed to 

have a quicker Diſpatch. —_ : 

Vice-Chanc. It was a novel thing, and I was wil- 
ling to give my ſelf and others Time to conſider om it. 

Lord Chanc. But when you had read the Letters, 
why was not the Gentleman admitted? 

Vice-Chanc. My Lord, the Senate ſent to me, to 
deſire me, that I would forbear admitting Mr. 
Francis, till I had petitioned the King to revoke 
t he Mandate. 

Lord Chanc. Why, does the King's Mandate uſe 
to be diſputed ? Did you ever ſee a Mandate vo- 
ted in the Houſe, whether it ſhould be obeyed or 
not ? 

Vice- Chanc. No, my Lord, uſually they are not; 
but the Houle ſent to me to forbear, for they have 
not had any of this Nature before. 

Lord Cbanc. Did you ever know any Mandates 
of the King's refuſed by the Univerſity before? 

Vice- Chanc. After ſome Pauſe — Yes, my 
Lord, ſeveral. 

Lord Chanc. Pray give us one Inſtance. 

Vice-Chanc. My Lord, one Tatnell. 

Lord Chanc. When, pray ? How long was that 
ago? 
Sie- Chan I cannot recollect juſt the Time, but 
it was in his late Majeſty's Reign; I believe, about 
fourteen or ſixteen Vears ago. 

Lord Chanc, How was that? 

Vice-Chanc. My Lord, the Mandate was given 
to one Tatnell, a Non-conformiſt Miniſter, and 
he refuſed to Subſcribe and take the Oaths; where- 
upon, my Lord, the Univerſity petitioned the King, 
and repreſented the Matter to him, and the King 
was pleaſed to recal his Mandate, 

Lord Chanc. Mr. HVice-Chancellor, had not you a 
Mandate for another Gentleman at the ſame Time 
with this, which you refuſed ? 

Vice-Chanc. Yes, my Lord, it was to make a 
Gentleman Doctor of Phyſick. 

Lord Chanc. And he was admitted upon it, was 
he not ? 

Vice-Chanc. Yes, my Lord. 

Lord Chanc. Did the Senate vote his Mandate ? 

Vice-Chanc. No, my Lord, they did nor. 

Lord Chanc. Why thould they interpoſe in the 
one, and not in the other ? | 

Vice-Chanc. That had no Diſpenſation, my Lord, 
for the Oath in it. 

Lord Chanc. But however, if they did not vote 
it, nor do any others of the King's Letters, how 
do you know their Conſent ? 

Vice-Chanc. My Lord, it is preſumed upon their 
being filent, and offering nothing to the contrary, 

Lord Chanc. Ay, we have a Proverb, Mr. Yice- 
Chancellor, Silence gives Conſent, but it ſeems he 
was admitted immediately, was he not, before 
you could know whether they conſented to it or 
no : 

Vice- Chanc. No, my Lord, he was not admit- 
ted till the Houſe defired me to forbear in Mr. 
Francis's Caſe. | 

Lord Chanc. But, as to this Buſineſs of the Se- 
nate deſiring you (my Lords) I hope you will in- 
dulge me to ſpeak a little of that; tor having been 


formerly a Member of that Univerſity my ſelf, 
I think I have ſome ſmall Remembrance of the 
Manner of the Proceedings there: Pray, Mr. Vice- 
Chancellor, how was it that you knew their Minds 
in this Buſineſs ? 

ice-Chanc. My Lord, the Houſe ſent up their 
Opinions. 

Lord Chanc. How, pray? by whom ? 

Lice-Chanc. The Non-Regents by Dr. Smoult 
the firſt Day; and Mr. Billers the Orator, and 
Mr. Newton the Mathematical Profeſſor, my Lord, 
the ſecond Day. 

Lord Chanc. By whom do you ſay the firſt 
Day ? | 

Vice-Chanc. By Dr. Smoult, my Lord, from 
the Non-Regent Houſe, and Mr. Norris from 
the Regent Houſe. 

Lord Chanc. Well: What faid theſe two to 
you: 

Vice-Chanc. My Lord, I don't know the very 
Words, but it was to this Effect, That I ſhould 
forbear admitting Mr. Francis till the King was 
petitioned. 

Lord Chanc. Is that Dr. Smoult in Court? 

Vice-Chanc. Yes, my Lord, he is here 

Then he ſhewed him{elf. 

Lord Chanc. Come, Sir, What was it, I pray 
you, that you told the Yice-Chancellor ? 

Dr. Smoult. J have forgot, my Lord, the Words, 
but it was to the fame Purpoſe the Vice-Chancellor 
told you juſt now, that the Houſe deſired me to 
acquaint him they were petitioning, that the Man- 
date might be recalled. 

Lord Chanc. And pray, Sir, who are you, that 
you ſhould be thought fit to repreſent a whole 
Houſe ? Why ſhould they chooſe you rather than 
any Body elſe ? 

Dr. Smoult. My Lord, I ſuppoſe becauſe I was 
one of the Seniors. | 

Lord Chanc. One of the Seniors ! If you come 
to that, why was not the very Senior choſen ? 

Dr. Smoult. ] cannot tell, my Lord, they came 
to me. 

Vice-Chanc. My Lord, he is one of our Pro- 
feſſors. | 
Lord Chanc. Nay, when I ask you Queſtions, 
they prompt you, and now you prompt them 3 
but I muſt tell you, Mr. Yice-Chancellor, you 
ought to take an Account of what is done in the 
Houſe your ſelf, and not from others. 

Vice-Chanc. My Place is at a great Diſtance 
from the Non-Regent Houſe, and I could not 
ſee what was done there. 

Lord Chanc. But ſhould you take the Senſe of a 
whole Houſe from one Man ? 

Vice-Chauc. He came and told me, my 
Lord, the Houſe was of that Opinion, and I 
thought I had no reaſon to queſtion what he 


ſaid. 

Lord Chanc. How loud did he ſpeak when 
he told you this? | 

Vice-Chanc. Pretty loud, my Lord. 

Lord Chanc. Was it ſo loud, that all the Houſe 
might hear it ? 

Vice-Chanc. No, my Lord. 

Lord Chanc. Did you ſend afterwards to enquire 
2 he had told you their Opinions true or 
not ? 

Vice-Chanc. No, my Lord, I confeſs I did 
nor. | 

Lord Chanc, But how came this new wy of 
giving Opinions; are not the Proctors my 
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the Men that bring the Senſe of the Houſe to the 
Vice-Chancellor ? 

Vice -· Chanc. Not the Non-Regent, my Lord, 
they are not admitted into that Houſe, nor have 
at all to do there. : 

Lord Chanc. Have you any thing elle to offer 
to my Lords ? 

Dr. Cook. My Lord, if the Anſwer that we gave 
in the laſt Day be nor ſatisfactory, we deſire to 


Have Time allowed us to make a farther Detence, 


and to do it with Council. 
Lord Chanc. Have you nothing to ſay beſides ? 
Dr. Cook. No, my Lord. | 
Lord Chanc. Nor you Gentlemen? —— then 


withdraw. 


After the Vice-Chancellor, and three or four 

of the Delegates were gone off, and the Crowd 

Was retiring, Mr. Billers, being a Perſon en- 

gaged in carrying up the Senſe of the Houſe, 

- evould have informed the Court (who ſeemed 

under a Miſtake) more particularly of the 

Senate's Proceedings ; and how it came to paſs 

that the uſual Way of Suffrages was impracti- 
cable at that Time. 

Mr. Billers. My Lords, I beg Leave to ſpeak 


one Word. | 


Lord Chanc. Who are you ? 

Mr. Billers. My Name is Billers, my Lord. 

Mr. Bridgman. My Lord, he is one of the 
Gentlemen that ſigned the Paper in which was 
the Anſwer. . 

Mr. Billers. J am one of the Perſons, my 
Lord, that ſigned the Paper in which was the 
Anſwer. 

Lord Chanc. Nay, hold Mr. Billers, give 


me leave to compare your Memory with Mr. 


Vice-Chancellor's a little; Mr. Vice-Chancellor tells 
me, Mr. Billers and Dr. Smoult went up both of 
a Day; then comes Mr. Billers, and fays, that 


Dr. Soult and he went up two ſeveral 5 o 
ibly go 


Mr. Billers. My Lord, I could not po 


up from the Houle ; I do not belong to the Re- 


gent-Houſe. N 
Lord Chanc. Indeed he ſaid ſo, Sir; indeed 
he did, my Lords Did he not? [To Mr. 


Bridgman. 


Mr. Bridgman. Yes, my Lord. 
Mr. Stanhope, behind the Biſhop of Rocheſter. 


My Lord, under Favour, my Lord Chancellor is 


miſtaken ; the Perſon Mr. Vice-Chancellor told 
your Lordſhip went up from the Regent-Houſe 
the ſame Day with Dr. Sinoult, was Mr. Norris. 
Biſhop of Rocheſter. My Lord, I think your 
Lordſhip forgets ; it was Mr. Norris that went 


up from the Houſe the ſame Day with Doctor 
S moult. 


Lord Chanc. Well, Sir, was this that you 
would ſay ? 
Mr. Billers. T was only juſt acquainting your 


Lordſhip what was done, and that there was no 
other Way — 


The Thing Mr. Billers intended to urge, was, That 
the uſual Way of Suffrage could not be practiſed 
at that Time; ſo the other was taken. 

Earl of Sunderland. We heard that before. 


Lord Chanc. Ay, Sir, we took both what was 
done, and what was not done; therefore withdraw. 


Then all the Company retired, and after an Hour 


and a Half's Attendance, they were called in 


again, and the Lord Chancellor pronounced 
the Sentence upon Mr. Vice-Chancellor in 
the following Manner. 
: 2 
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Lord Chanc. Mr. Fue-Chancellor, the Lords 
have commanded me to te]l you, that they have 
taken ſome Time to conſider your Anſwer, and 
are at laſt come to a Reſolution upon it: M 

Buſineſs is to tell you what the Refolution is, 
Mr. Vice- Chancellor. My Lords conſider you 
have been guilty of an Act of great Diſobe— 
dience to the King's Commands, and other 
Crimes and Contempts, and ſuch, that now you 
appear before us, you have little to ſay in Excuſe 
of it; therefore as a Mark of his Majeſty's and 
their Lordſhip's Diſpleaſure, they have thought 


fit ro appoint, that you be henceforth deprived 


of the Office of Yice-Chancellor of Cambridge. 
They likewiſe order, that you don't preſume, 
at any Time hercafter, to meddle with any of 
the publick Buſineſs of the Univerſity. Like- 
wiſe, Mr. Vice-Chancellom, their Lordſhips con- 
ſider you have a Headſhip of a College; and 
becauſe the Example of ſo ill a Man may be a 
pernicious Conſequence to all under your Go- 
vernment, they have likewiſe thought fit that 
you be deprived of it, during his Majeſty's 
Pleaſure : But becauſe they have a Tenderneſs 
for the College, for which all along you have 
ſhewed little Regard, my Lords are pleaſed to 
appoint, that the Revenues of your Headſhip 

all go to the Benefit of the Society. This 1s 
their Lordſhips Pleaſure, and to this they re- 
quire your Obedience. There are likewiſe ſome 
other Gentlemen that have ſigned a Paper here, 
but my Lords expect their Attendance when they 
ſit next, which will be on Tharſday next; then 
we ſhall take them into Conſideration. 

On Monday, Dr. Peachell wrote by an Eſquire- 
Beadle, who attended him, to deſire a Copy of 
the Sentence; but Anſwer was returned, The 
Sentence as yet was not committed to Writing, but 
verbal only, and ſo he could not have a Copy; 
but he repeated the Heads only with this Alterati- 
on, That he was ſuſpended his Maſterſhip, and not 
deprived; which was an Error in the Lord Chan- 
cellor's delivering it. 

The Beginning of the next Week was employ- 
ed in making Enquiries after the new Commiſſion; 
the Hannaper Six Clerks, and the riding Six 
Clerks Office knew nothing of it, nor any Court 
of Record could be directed to. Mr. Bridgman 
did own there was ſuch a Thing, but did not in- 
ſtruct them how to come to the Sight of it. Thoſe 
that ſpoke beſt of the Commiſſioners, urged the 
Removal of the Lord Chief Juſtice of the King's 
Bench to the Common Pleas, as a Thing that made 
a new Commiſſion neceſſary for rectifying his 
Title: But a Gentleman, who pretended to have 
read it, gave them private Intimations that there 
were very large Additions, and very conſiderable 
Alterations in it at my Lord Chancellor's own 
Houſe. The Servants brought W ord, that my Lord 
would ſpeak with the Perſon himſelf that deſired to 
ſee it, and appointed him a Time; the Sollicitor 
went at the Hour, but did not gain Acceſs to my 
Lord, and ſo they could not ſee it at all, for it was 
Medneſday Night, or Thurſday Morning. 


THURSDAY, May the 12th, 1688. 


Council-Chamber. Commiſſioners preſent as before, 
the Delegates appear with Dr. Peachell. 


Lord Chanc. H E laſt Time you appeared here 
T before us, my Lords thought 

fit to ſet a Mark of their juſt Diſpleaſure 1 
the 
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the Vice-Chancellor. Gentlemen, you cannot but 
be ſenſible, and ſo muſt all the World, how perni- 
cious and ob ſtinate the Univerſity has ſhewn them- 
ſolves in refuſing the King's Commands, and ſuch 
Commands, I muſt tell you, that ought to be obey'd. 

There was a Time, you may remember Inſtances, 
if you do not, I'll turn you to one in the Year 1667, 
when the Letters were ſo far from being diſputed, 
that they paſſcd for a Law among you, and do this 
Day ſtand recorded among the ſolemn Acts, and pub- 
lick Statutes of the Univerſity. Gentlemen, my 
Lords conſider there is a Difference between the 
Vice-Chancellor's Caſe and yours, and therefore 
did not conclude you, who repreſent the Senate 
with him, but have required your Attendance at 
this Time: They impute the Miſcarriage of the 
Body to the Head Diſeaſe chiefly; though neither 
are you without Fault, for being ſo much as un- 
ealy under the King's Commands. Gentlemen, I 
mutt tell you, my Lords underſtand very well the 
fly Infinuations in your Paper, and have com- 
manded me to tell you, That they know upon 
what Grounds they go, though they do not think 
fit to deſcend to Particulars: They know too how 
far that Authority extends, not only to you of the 
Univerſity, but to the Societies within this King- 
dom. Gentlemen, your beſt Courſe will be by a 
ready Obedience to his Majeſty's Command forthe 
furure, and by giving agood Example to others, to 
make Amends for the ill Example that has been 
given you. Therefore I ſhall ſay to you what the 
Scripture ſays, and rather becauſe molt of you are 
Divines; Go Jour way, and fin no more, leſt a worſe 
thing come unto you. | 

The late King's Letters, mentioned by my Lord 
Chancellor, Anno 1667, concern the regulating 
ſome of the Publick Exerciſes in the Univerſity; 
the Meaning whercof is this: The King is their 
Viſitor, and whenever there is any thing belong- 
ing to the local Statutes and Cuſtoms which they 
think ought to be altered, or any Abuſe which 
ſhould be rectified and redreſs'd, their way is to 
beg the King's Royal Injunction in the Caſe, 
which they keep upon Record, and obey as a Sta- 
tute. How good an Argument is this againſt them, 
for not obcying a private Mandate, contrary to 
four known Laws of the Land; and how parallel 
the Caſe, is eaſy diſcern'd. 

As they were drawing off, he calld them again, 

and ſaid, 

Lord Chanc. Hold, Gentlemen, I know ſome- 
thing more to ſay to you. My Lords require, as 
a Teſtimony of your Obedience, that you who 
repreſent the Senate, ſhould take Care they have 
_ Univerſity Statutes brought to lie before them 
ꝛere. 

Dr. Cook. My Lord, we do no longer repreſent 
the Senate; our Delegation is determined with the 
Vice-Chancellor's Deprivation, my Lord. 

Lord Chanc. Well, if your Commiſſion be ex- 
pired, we will give you a new one; we are able 
to give you a Commiſſion: We ſuppoſe you had 
ſufficient Authority for appearing here. 

Dr. Cook. Does your Lordſhip expect that we 
ſhould attend with the Statutes our ſelves ? 

Lord Chanc. No, no, fend them up by a proper 
Othcer: You are only to carry a Meſſage from us 
to the Senate, and tell them what we expect. 

Dr. Eachard. In what Time does your Lordſhip 
expect them? 

Lord Chanc. In a convenient Time; we will not 
tie you up; but if you be tardy, my Lords will 


take care to quicken you by an Intimation; I 
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mean only a Copy, not original Statutes. You 
_ now diſcharged from any farther Attendance 
ere. 

The Delegates, upon the Vice-Chancellor's De- 
privation, being no longer capable of acting as 
Publick Perſons, and conlequently of deriving any 
ill Conſequence upon the Bedy they have repre- 
ſented, thought they might venture their own Per- 
ſons more boldly : Therefore, in order to ſatisfy the 
World, they were mighty deſirous to bring about 
a ſecond Hearing of the tame Points, which, be- 
fore the Vice-Chancellor's Sentence, they were 
not ſuffered to ſpeak to, and which, when the 
Vice-Chancellor was asking, they had not an Op- 
portunity of anſwering fo very particular as they 
could have wiſh'd, confining themſelves to ſuch 
Queſtions, all the while, as did not concern the V ice- 
Chancellor ſolely and perſonally, but affected the 
whole Senate jointly with him : Which Order they 
had likewiſe obſerved in interpoſing at the Trial. 
This Anſwer they had ready to offer in Writing, 
if that could be admitted; bur if not, reſolved 
to argue it by Word of Mouth : The Subſtance of 
it may be reduced to two Heads: 

Fir/}, The Buſineſs of admitting others, and 
particularly Dr. Lightfoot, without Oaths. As to 
Lightfoot's Caſe, what they intended to have 
urged in Court, you have ſeen already; but as 
to others, 


I. That Peers are by the very Af of Parliamens 
5 Eliz. exempted from the Oath. 

II. That all ſuch as the Univerſity calls Noble— 
men, have Time out of Mind enjoyed the Privilege 
of Peers. 

III. That under that Quality; they never admit 
any without Oaths, 

IV. That if at any Time, upon the entertaining of 
a Prince, or any ſuch Solemnity, any one has ſlipped 
out in the Crowd, which they are not conſcious of, 
this is to be imputed to Hurry and Inadvertency, and 
cannot be parallel to this Caſe, where the Senate 
acted with Leiſure and Deliberation. 

V. That even theſe Degrees, given to Noblemen 
and Strangers, are Honorary and Complemental, and 
/o different from what the Statute calls Degrees of 
Learning, and Men uſe, exerciſe and make a Gain of 
their Profeſſion. | 

VI. That ſuppoſing never ſo many to be admitted 
without Oaths, this they acknowledged to be irregular, 
and the Breach of a Law in one can be no Precedent 
for another to follow. 

VII. That however, they are very fully and par- 
ticularly aſſured, no Man was ever admitted, who 
poſitively refuſed the Oaths, which this Mr. Francis 
aid. 


I. That every Man who is a Member of that, er 
any other Senate, hath ſuch a Right to propoſe, debate 
and adviſe, as Occaſion ſhall require, and proteſt againſt 
any irregular Proceedings in it. 

IT. That in a Matter contrary to the Laws, and ſo 
highly concerning their Univerſity and Religion, as the 
opening ſuch a Gap for the Men of any Perſwaſion to 
become Members of their Body and Senate (which 
every Refident Maſter of Art is) it had been the 
greateſt Infidelity and Negligence to have ſat ſtill. 

HI. That their Suffrage not being ask'd by the com- 
mon May, ought not to have been à Bar, becauſe every 
Man in his Matriculation Oath, obligeth himſelf 10 
be aſſiſting to the Chancellor and Vice-Chancellor, and 
to defend the State, Honour and Dignity of the Univer- 

ſity, according to his Power and Capacity; and this to 
do Suffragio & Concilio, rogatus & non rogatus. 
L1 IV. That 
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and AMogaalen-College-Gates: And on Thur/{ay, 
A1:y the 17th, Dr. Balderſon, Maſter of Amanue!- 


IV. That repreſenting the whole Houſes Opinions by 
a few, is a Practice common to all numerous Congre- 
gations, and uſual in this, for any fingle Man, volun- 
tarily to go and addreſs the Vice-Chancellor in Behaif 
of this whole College, or otherw!/e. | | 

V. That the late King commanded, by his Royal 
Letters, that all Addreſs to the Vice-Chancellor ſhould 
be made in the moſt quiet, decent, and reſpectful Man- 
ner: And this way was thought more conformable 
to that Command, thaa the Hurry of every Man ap- 
plyins himſelf Perſonally. | 

VI. To give the better Reputation to the Thing, and 
make it unexceptionable, the Perſons ſent from the 
Senate to the Vice-Chancellor, were all Men either of 
Public Character in the Body, or the Seniors of their 
Houſes, or ſome way eminently known in the Univer- 
„ty; bat they being admitted, as you have ſeen, on 
Thurſday, there <vas no Opportunity at all of offer- 
ing a Diſpute. 


Animadverſions o WEDNESDAY, April 27, 


HTS DaythePlea was given in, and the only 
x Thing needful to be remark'd, 1s, the uſual 
way of demurring to the Court's Juriſdiction, 
which is commonly either the only, or firſt Plea, 
in ſuch Caſes : But the Delegates look'd upon them- 
{elves as obliged not only to defend their Cauſe, 
but to ſatisfy the World; therefore they were de- 
ſirous that all People ſhould be ſatisfied upon 
what Reaſons they acted; and to this Purpoſe they 
firſt inſiſted upon them, which they did not at all 
doubt but it would be patiently heard; whereas, 
if the Court's Juriſdiction had come firſt, that 
would, in all Probability, have occaſioned the 
whole Plea to be ſtifled and over- ruled. 


SATURDAY, May 14. 1687. 


R. Atterbury came to Cambridge, with two 
M Orders under the Commiſſioners Seal ; one 
to the Proctors to proceed in the Choice of a new 
Vice-Chancellor, and the other to Magdalen- College 
Fellows: To each of which was annexed a Copy of 
the Sentence to be fixed upon the School-Doors, 


Coilege, ſucceeded in the Office of Vice-Chan- 
cellor. | 


A Copy of Dr. Peachell's Sentence, as it 
was fd on the Publick Schoot-Doors, 
aud Magdalen-Co/lege-Gates. 


By his Majeſty's Commiſſioners for Eccleſiaſtical 
Cauſes, and the Viſitation of the Univerſity, 
and of every Collegiate and Cathedral Churches, 
Colleges, Grammar- Schools, Hoſpitals, and 
other the like Incorporations, or Foundations 
or Societies. 


I EREAS John Peachell, Doctor of Divi- 
nity, Vice-Chancellor of Cambridge, Maſter 
of Magdalen - College, in the ſaid Univerſity, has 
heenconven'd before us, for his Diſobedience to his Ma- 
Jeſty's Royal Letters Mandatory, and other his Con- 


tempts; and the ſaid Dr. John Peachell having been 


fully heard thereupon, we have thought ſit, after ma- 
ture Conſideration of the Matter, to Declare, Decree 
and Pronounce, That the ſaid Dr John Peachell, Hall, 
for the ſaid Diſobedience and Contempts, be deprived 
from being FYce-Chancellor of the ſaid Univerſity, 
and from all Powers of acting in the ſame: Aud 
alſo, that he be Suſpende Officio & Beneficio of 
his Maſterſhip of the ſaid College, during his Ma- 
jeſty's Pleaſure z and accordingly wee by theſe Pre- 
ſents deprive him the ſaid Dr. John Peachell, from 
being Vice-Chancellor of the ſaid Univerſity, and 
from all Power of acting in the ſame. And we ali 
Suſpend him ab Officio & Beneficio of his Ma— 
flerſhip of the ſaid College, peremptorily admoniſhing 
and requiring him hereby, to abſtain from the Function 
of Maſter of the ſaid College, during the ſaid Suſ= 
penſion, under Pain of Deprivation from his Maſter- 
ſhip. And we alſo farther Order and Decree, that the 
Profits and Perquiſites belonging to his ſaid Maſter- 
Hip, ſhall, during the ſame Suſpenſion, be applied to 
the Uſe and Benefit of the ſaid College. | 


Given under Our Seal, the 7th of May, 1687. 
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CXL. Proceedings againſt St. Mary-Magdalen-College in 


' Oxon. 


for not Hlecting ANTHONY FARMER Preſident 


of the ſaid College, June, &c. 1687. 3 Jac. II. *. 


A Narrative of the Election of Dr. Hough, 
Preſident to St, Mary-Magdalen-Co/lege, 
Oxon, 1687, 


2 HE Preſidentſhip of St. Mary-Mag- 
© 5 42n- College, in the Univerſity of 
F Voeon. being void by the Death of 
Dr. len) Clark, late Preſident of the 
e ſame, the Vice-Preſident, Dr. All- 
worth, gave notice to all the Fellows preſent in the 


Chapel, on Thurſday the 31ſt of March, 1687; 


where it was unanimoully agreed to proceed to the. 


Election of a Preſident, on Wedneſday the 13th of 
April following, at Nine o'Clock in the Morning, 
in the Chapel: And in order thereto, the Vice-Pre- 


ſident cauſed a Citation to be fix'd on the Cha- 


pel Door of the ſaid College, ſignifying the Va- 
cancy, Time and Place of the Election; according 
to the Direction of the Statutes. But before the 
Day of Election, being credibly informed that his 
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jeſty had been pleaſed to t his Letters 
9 in Behalf of Mr. Anthony Farmer, they 
moſt humbly repreſented to his Sacred Majeſty, 
in their Petition bearing Date April the oth, That 
the ſaid Mr. Farmer was uncapable, by their Sta- 
tutes, of being Preſident; and therefore did moſt 
humbly pray his Majeſty to leave them to a free 
Ele&ion, or recommend ſuch a Perſon to them, 
as was 9 their Statutes. Monday, April 
the 11th, his Majeſty's Letters Mandatory were 


delivered by the Hands of Mr. Robert Charnock, * 


Maſter of Arts, and Fellow of the ſaid College, 
directed to the Vice-Preſident and Fellows of 
Magdalen-College in Oxon. requiring them forth- 
with to ele& the ſaid Mr. Farmer, and admit him 
Preſident; Which Letter the Vice-Preſident read 
in the Chapel of the ſaid College, between the 
Hours of four and five o'Clock in the fame 
Day, after Evening-Service, before the Fellows 
of the College, there preſent, and asked them, 
W hether they in Obedience to his Majeſty's Let- 
ters, would forthwith elect and admit Mr. Farmer 
Preſident? Who all agreed, in Conſideration to 
Mr. Farmer's not being qualified, and the Danger of 
Expulſion to any of the Fellows that ſhould be ab- 
ſent from the Election, and that the Time of Ele- 
ction, according to the Citation, was ſo near, to defer 
their Anſwer till //edne/day following: W hereupon 
the Vice-Preſident required all the Fellows to be 
preſent in the Chapel the ſaid Yedne/day Morn- 
ing at nine o'Clock, All the Fellows being then 
met, the Vice-Preſident read the Statute De Electione 
Preſidentis ; and the Statute J Eliz. againſt cor- 
rupt Elections was read alſo: After which the Vice- 
Preſident read the King's Letter in Behalf of 
Mr. Farmer, and the ſecond Time demanded an 
Anſwer of the Fellows thereto. Their Anſwer 


was toithis Effect: That having a Petition now 


lying before his Majeſty, they ought not to proceed 
to Election, till they had received his Majeſty's 


Anſwer to the ſame: And thereupon they all agreed 
(except Mr. Charnock) that the Election ſhould be 


deferred; which was accordingly done, until the 
next Morning nine o' Clock. 

Thus ſday, April the 14th, at nine o' Clock in the 
Morning, all the Fellows being met, the Vice- 
Preſident told them, That the Election of a Preſi- 


dent had been deferred upon account of their Pe- 


tition to his Majeſty; in anſwer to which, they 
had not then received his Majeſty's Pleaſure; that 
the next Day was the utmoſt Time they could de- 


fer the Election by the Statutes, and therefore it 


was neceſſary they ſhould come to ſome Reſolu- 
tion: He told them farther, That the King had 
commanded them to elect Mr. Farmer, and asked 
their Senſe therein: Which was unanimous (ex- 
cept Mr. Charnoch) that the Election ſhould be 
deferred till the next Morning eight o' Clock; and 
in order thereunto, the Sacrament to be admini- 
ſtred firſt; and accordingly it was adjourned. 
Fridzy, April the 1fth, at nine o' Clock in the 
Morning, the Vice-Preſident and Fellows being 
met, Dr. Thozwas Smith and Captain Bag ſhaw, two 
of the Fellows, acquainted the reſt, from my 
Lord-Preſident of the Council, That in Anſwer 
to their Petition, his Majeſty had ſent his Letter 
to the College, hat he expected 10 be obeyed. Aſter 
which, the Vice-Preſident read again the King's 
Letter to them, and ask'd, whether in Obedience 
thereunto, they would elect and admit Mr. Farmer 
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Preſident? They anſwered; That they deſired 
they might proceed to an Election. Then the 
Vice-Preſident having propoſed, whether having 
received his Majeſty's Pleaſure in Anſwer to their 
Petition, they would make any further Addreſs? 
The Vice-Preſident, Dr. Fairfax F, Dr. Pudſey, 
and Dr. Thomas Smith, were for a ſecond Addreſs; 
bur all the reſt declared immediately for proceeding 
to the Election. | 

Then the Vice-Preſident propoſed, whether 
they would go to an Election Viva voce, or by 
Scrutiny? The Vice-Preſident, Mr. Thompſon, and 
Mr. Charnock, were for proceeding to an Election 
Viva voce; all the reſt were for going to an Ele- 
ction by Scrutiny, except Dr. Thomas Smith, who 
was not for going to Election, until the King 
ſhould again be petitioned. 

This therefore being the Senſe of the Majority, 
That they ought to proceed to the Election of a 
Preſident, according to the Statutes, and this the 
laſt Day limited for Election. In order thereunto, 
the holy Sacrament was ſolemnly taken by all ex- 
cept Mr. Charnock. Then the Statute De Electione 
Preſidentis, and 7 Eliz. inſt corrupt Ele- 
ctions, was read by the Vice-Preſident. Every one 
took the Oath preſcribed in the Statutes to be ta- 
ken, in order to the Nomination of a Preſident 
(except Mr. Thompſon and Mr. Charnock, who re- 
fuſed it) And the two Senior Fellows were ſworn 
Scrutators in the Scrutiny of the whole Society. 
For the Nomination of a Preſident, Mr. Hough + 
and Mr. Maynard had each of them the major Part 
of all the Voices; and were accordingly pronoun- 
ced by the Senior Scrutator, Nominats in Ordine 
ad Electionem Præſidentis. Then the thirteen Se- 
nior Fellows being met to elect one of theſe two 
Preſident; and every one of them ſworn 2 
to the Statute; eleven of them elected Mr. Hougb, 
who was accordingly pronounc'd Preſident of 
St. Mary-Magdalen- College in Oxon. by the Senior 
Scrutator, in the Preſence of all the Fellows: And 
Mr. Maynard was appointed by the thirteen Se- 
nor Fellows to preſent the ſaid Preſident Elect to 
the Viſitor, in order to his Admiſſion. After this, 
Mr. Thompſon and Mr. Charnock declared Viva 
voce for Mr. Farmer, according to his Majeſty's 
Letter. 

Saturday, April the 16th, Mr. Hough, Preſident 
elect, was preſented to the Viſitor || by Mr. May- 
nard, who at the ſame Time delivered to his Lord- 
ſhip an Inſtrument under the College-Seal, con- 
taining the Proceedings of the Election: After 2 
Sight whereof, Mr. Hough was ſworn and admit- 
ted Preſident by his Lordſhip, according to the 
Statutes. 

Sunday, April the 17th, Mr. Hough, at his re- 
turn to the College, took the ſame Oath again 
before the Society, and afterwards as Preſident 
took his Seat in the Chapel, at four o'Clock Pray- 
ers in the Afternoon. 


A Copy of the King's Mandate to the 
Fellows of Magdalen-College. 


Jamrs R. 


Ruſty and Well-beloved, We greet you well. 


W hereas we are well ſatisfied of the Piety, Loy- 
alty and Learning of our Truſty and Well-beloved 
Anthony Farmer, Maſter of Arts, of that your 

f Afterwards Dean of 
The Biſhop of Wincheſter» 

College 
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College of Sr. Mary-Magdalen, We have thought 
fit hereby effectually ro recommend him to you 
for the Place of Preſident of our ſaid College, now 
void by the Death of Dr. Clark, late Preſident 
thereof; willing and requiring you forthwith, up- 
on Receipt hereof, to ele& and admit him the ſaid 
Anthony Farmer, into the ſaid Place of Preſident, 
with all and ſingular the Rights and Privileges, 
Emoluments and Advanrages thereunto belonging, 
any Statute, Cuſtom or Conſtitution to the con- 
trary notwithſtanding, wherewith We are gra- 
ciouſly pleaſed to diſpenſe with in this Behalf. 
And fo, not doubting of your Compliance herein, 
We bid you Farewel. | | 


Given at our Court at Whitehall, e fifth Day 
of April, 1687, in the third Year of our Reign. 


A Copy of Magdalen-Co/lege's Petition. 


To the King's molt Excellent Majeſty, 


The hamile Petition of the Vice-Preſident and Fel- 
lows of St. Mary-Magdalen- College in Oxon. 


Meeting of the Fellows, in order to appoint a Day 


for the Election of a new Preſident. The 13th of 


April was the Day prefix'd with Power to prorogue 
the Election to the 15th, as they ſhould fee Cauſe. 
bevond which time it was not in their Power ts 
defer the fame. This being agreed, a Citation or 
Premonition was fix'd upon the Chapel-Door of 
the College, fignifying the ſame; and ſummoning 
all the abſent Fellows to repair home to the enſu- 
ing Election, as the Statute in that Caſe directs. 
Atter this, upon the 11th of Abril, they receiv'd 
his Majeſty's Letter in Behalf of Mr. Farmer, re- 


quiring them to ele& and admit him Preſident: 


But he having never been Fellow of that College, 
nor Nerv-College, in which are the only Perſons 
capable of being choſen by the Statutes; and want- 
ing likewile ſuch perſonal Qualifications as are re- 
quired in the Character of a Preſident, they did 
not imagine it was, or could be his Majeſty's Plea- 
ſure, that they ſhould act fo directly contrary to 
the expreſs Words of their Statutes, to which tlicy 
are ſtrictly and poſitively ſworn: But did humbly 
conceive they were bound in Duty to believe, that 
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his Majeſty had been mifinformed in the Character 


7 7 
Moſt humbly ſneweth, and Capacity of Mr. Farmer. And therefore on | 


V 7 E have been credibly informed, That the 15th of April, the laſt of thoſe Days within 


Mr. Anthony Farmer, who was not of our 
Foundation, has obtained your molt excellent Ma- 
jeſty's Recommendation to be Preſident of your 
Majeſty's College, in the room of Dr. Henry Clark 
deceaſed. 

We therefore, with all Submiſſion, as becomes 
your moſt dutiful and loyal Subjects, moſt 
humbly repreſent to your Sacred Majeſty, 
That the ſaid Mr. Farmer is a Perſon in ſeve- 
ral Reſpects uncapable of that Character, 
according to our Founder's Statutes: And 
do moſt earneſtly beſeech your Majeſty, as 
your Majeſty ſhall judge fitteſt in your moſt 
Princely Wiſdom, either to leave us to the 
Diſcharge of our Duty and Conſciences, ac- 
cording to your Majeſty's late moſt gracious 
Toleration, and our Founder's Statutes, or to 
recommend ſuch a Perſon who may be more 


ſerviceable to your Majelty, and to this your 


Majeſty's College: 


A Copy of the Lord Sunderland's Letter 
| to the Fellows. 


Gentlemen, ; 

HE King being given to underſtand, That 

notwithſtanding his late Mandate ſent to 
you for electing Mr. Farmer to be Preſident of 
your College, you have made Choice of another 
Perſon; his Majeſty commands me to tell you, 
He is much ſurprized at theſe Proceedings, and ex- 
pects you ſhould ſend me an Account of what pal- 
{ed on that Occaſion, and whether you did receive 
his Majeſty's faid Letters Mandate, betore you 
choſe Dr. Hough. I am, 

Gentlemen, 
Tour Afﬀeftionate and Humble Servant, 


SUNDERLAND. 


The Caſe of the Vice-Preſident and Fellows 
of St. Mary-Magdalen-College in Oxon. 
in their late Elefion of a Preſident. 

PON Notice of the Death of Dr. Henry 


| Clark, late Preſident of St. Mary-Magdalen- 
{ollege in Oven. the Vice-Preſident called a 


which they were confin'd to finiſh the Election, 
they proceeded to a Choice; and having firſt re- 
ceived the bleſſed Euchariſt, and taken an Oath, as 
the Founder enjoins, to choole a Perſon ſo quali- 
fied, as is there ſpecified, they did elect the Reve- 
rend Mr. John Hough, Batchelor in Divinity, who 
is a Perſon every way qualified by the Statutes of 
the ſaid College: And if it ſhall be objected that 
his Majeſty did in his Letter for Mr. Farmer gra- 
ciouſly diſpenſe with all the Statutes that rendered 
him uncapable of being elected; and that therefore 
they might have obeyed without Breach” of their 
Oaths: They humbly beg leave to repreſent, that 
there is an expreſs Clauſe in that Oath, which eve- 
ry Man takes when he is admitted Fellow of the 
College ; wherein he ſwears, not to procure, ac- 
cept, or make uſe of any Diſpenſation from his 
Oath, or any Part thereof, by whomſoever pro- 
cured, or by what Authority ſoever granted. As 
to their former Practice, when they have elected in 
Obedience to the King's Letter heretofore, it 
has been always in ſuch Cafes where the Perſons 
recommended have been every way qualified for 
the Office by their Statutes: In which Caſes they 
always have bcen, and ever will be, ready to com- 
ply with his Majeſty's Pleaſure; it not being with- 
out unſpeakable Regret, that they diſobey the 
leaſt of his Commands. 
ly their Welfare depends upon the Countenance 
of their Prince; nor doth any thing more deeply 
affect and grieve their Souls, than when they find 
themſelves reduc'd to this unfortunate Neceſſity, 
of either diſobeying his Will, or violating their 
Conſciences by notorious Perjuries. 


A Copy of a Letter to the Duke of Or- 
mond, April the 187h, 1687. 


May it pleaſe your Grace, 
E the Preſident, and Fellows of Mag- 
dalen-College in Oxon. ſenſible of the Be- 
nefits and Honour we enjoy under your Grace's 
Patronage, and how much it imports us to have 
your Advice in all the Difficuities wherewith 


we are preſs'd; having, as we fear, W 
is 


They know how entire-- 


1687. for not Elefing Anthony Farmer Preſdent. 261 


his Majeſty in our Election of a Preſident; do hum- 
bly beg Leave to repreſent to your Grace, a true 
State of our Caſe, and hope you will pleaſe to in- 


form the King how uncapable we were to perform 


his Commands. 


His Majeſty was pleaſed, on the Death of Dr. 
Henry Clark, Preſident of St. Mary-Magdalen-Col- 
lege, to command us, by his Letter, to elect and 
= Mr. Anthony Farmer in that Office, a Perſon 


| utterly uncable of it by our Statutes, as We are 


ady to make appear in many Particulars; and 
— we have — a poſitive Oath of Obe- 
dience to them, and that excluſive to all Diſpenſa- 
tions whatſoever; we humbly conceive we could 
not obey that Command in Fayour of Mr. Farmer, 
unleſs he had brought thoſe Qualifications with 
him, which our Founder requires in the Perſon of 
the Preſident; and being confined as to the Time 
of Election, we have been forced to proceed to the 
Choice of one, who has approved his Loyalty in 
the whole Courſe of his Lite, and whom we think 
ſuitably qualified for the Place. — - | 
May it therefore pleaſe your Grace to interpoſe 
with his moſt Sacred Majeſty for us, that we may 
not lie under the Weight. of his Diſpleaſure, for 
not being in a Capacity for obeying his Commands. 
We know him to be a Prince of eminent Juſtice 
and Integrity, and cannot think he will value any 
Inſtance of Duty to himſelf, which manifeſtly 
breaks in upon the Obligation of our Conſciences. 
And your Grace's extraordinary unblemiſh'd Loy- 
alty to the Crown; and that Regard which, we 


aſſuire ourſelves, our moſt honoured Lord and Chan- 


cellor has to the Peace and Welfare of this Place, 
induceth us to preſume your Grace will omit no 
Eudeav ours to ſet before his Majeſty the true Rea- 
ſon and Neceſſity of our Proceedings. That God 
Almighty protect your Grace, ſhall be the daily 
Prayers of, 

May it pleaſe your Grace, &c. 


The Biſhop of Winton's Letter to the Lord 
Preſident of the Council. 


My Honoured Lord, | 


HE Obligation I have upon me as Viſitor of 
T St. Mary-Magaalen-College in Oxon. occaſi- 
ons this Addreſs: For I am inform'd that great En- 
deavours are uſed with his Majeſty to recommend 
one Mr. Farmer, who is not at preſent, nor ever 
was Fellow of the College, to be Preſident of it; 
which is directly contrary to the Statutes of the 
Founder (as I am confident ſome, who promote 
Mr. Farmer's Intereſt, cannot be ignorant of ) 
And were there not many Perſons now actually 
Fellows, and ſeveral who have been (in particular 
the Biſhop of Man, and Dr. Jeſſop) very eminent 
tor Learning and Loyalty, and every way qualified 
according to the Statutes, I ſhould not preſs your 
Lordſhip to lay the Concern of the College (which 
hath upon all Occaſions expreſs'd its Zeal and For- 
wardneſs in Defence of the Crown, and, as I par- 
ticularly know, in the great Affairs of the Succeſ- 
ſion) before his Majeſty ; who, I hope, will leave 
them to their Rules, as the Statutes, which have 
hitherto (excepting in the Times of Rebellion) 
been conſcientiouſly obſerv'd, and which will be 
the higheſt Satisfaction to the truly Loyal Univer- 
ſity, and promote his Majeſty's Service; which 
has always been the Endeavour of, 


Tour LoriſHip's moſt Humble Servant. 


A Copy of the Citation to the Vice-Preſe- 
dent and Fellows, for to appear at White- 
hall, June the 6th, 1687. 


By his Majeſty's Commiſſioners for Eccleſiaſtical 
Cauſes, and for the Viſitation of the Univerſi- 
ties, and of all and every Cathedral and Colle- 
giate Churches, Colleges, &c. 


S having been made unto Us, chat 
the Vice-Preſident and Fellows of St. Mary- 
Magdalen-College in Oxon. have refuſed to com- 


ply with his Majeſty's Letters Mandatory, for 


electing and admitting Mr. Anthony Farmer Preſi- 
dent of the ſame College, in the room of Dr. Clark 
deceaſed, and that, notwithſtanding his Majeſty's 
Letters, they have elected Mr. Fobz Hough Preſi- 
dent of the fad College: You, and either of you, 
are hereby required to cite and ſummon the ſaid 
Vice-Preſident and Fellows, requiring them, or 
ſuch of the ſaid Fellows as they ſhall depute in their 
Behalf, to appear before Us in the Council-Chamber 
at Wb ite-balk upon Monday the 6th of the next 
Month of June, at Four in the Afternoon, to an- 
ſwer to ſuch Matters as ſhall be objected againſt 
them, concerning the Premiſes; and of the due 
Execution thereof, you are to certify Us then 
and there. | * 


Given under Our Seal the 28th of May, 1687. 


To Tomas ATTERBURY, 
| AND 
RogERT ELDows; 


Or to either of them. 


The Anſwer of the Vice-Preſident, and other Fellows, 
of Magdalen-College in Oxon. who were deputed 
by the ſaid College, to the Queſtion propounded by 
the Right Honourable and Right Reverend the 
Lords Commiſſioners for Ecclefiaſtical Affairs, viz. 


Why they did not obey his Majeſty's Letter, re- 


quiring them to Ele& and Admit Mr. Anthony 
Farmer Preſident of the ſaid College? 


HE faid Vice-Preſident, and other deputed 
Fellows, anſwered and ſaid, That the faid 
College of St. Mary-Magdalen in Oxon. is a Body 
Corporate, governed by local Statutes, granted 
and confirmed to them by his Majeſty's Royal Pre- 
deceſſor, King Henry VI. for him and his Heirs 
and Succeſſors, under the Great Seal of England; 
which are alſo ſince confirmed by ſeveral other Pa- 
tents of others of his Majeſty's Royal Predeceſſors, 
under the Great Seal of England. That by the 
ſaid Statutes of the College (to the Obſervation of 
which each Fellow is ſworn) it is ordered, that 
the Perſon elected Preſident thereof, ſhall be a 
Man of good Life and Reputation, of approved 
Underſtanding and good Temper, diſcreet, provi- 
dent, and circumſpect, both in Spiritual and Tem- 
poral Affairs. And at the Time of Election of 2 
Preſident, the ſaid Fellows are bound by the ſaid 
Statutes to take an Oath, that they ſhall nominate 
none to that Office, but ſuch as are, or have been 
Fellows of the ſaid College, or of N- College in 
Oxon. or if they are not actually Fellows at that 
Time of Election, that they be ſuch as have left 
their Fellowſhips in their reſpective Colleges upon 
credible 


262 140. Proceedings againſt Magdalen-Cullege. Oxon. 3 Jac. I. 


credible Accounts. And when two qualified Per- 
ſons ſhall be nominated at the Time of Election, 
by the greater Number of all the Fellows, to the 
ſaid Office of Preſident , the thirteen Seniors alſo 
ſwear that they will ele& one of them, whom in 
their Conlciences they think moſt proper and ſuffi- 
cient, moſt diſcreet, molt uſeful, and beſt quali- 
fied for the Place; without any Regard to Love, 
Hatred, Favour or Fear. And every Fellow, 
when he is firſt admitted into his Fellowſhip in 
the ſaid College, ſwears that he will inviolably 
keep and obſerve all the Statutes and Ordinances 


of the College, and every thing therein contained, 


ſo far as does or may concern him, according to 
the plain, literal, and grammatical Senſe and Mean- 
ing thereof, and, as much as in him lies, will cauſe 


the ſame to be kept and obſerved by others; and 


that he will not procure any Diſpenſation contrary 
to his aforeſaid Oath, or any Part thereof, nor 


contrary to the Statutes and Ordinances to which 


it relates, or any of them z nor will he endeavour 
that ſuch Diſpenſation ſhall be procured by any 


other, or others, publickly or privately, directly 


or indirectly. And if it ſhall happen that any Dit- 
penſation of this ſort, of whatſoever Authority it 
ſhall be, whether in general or particular, or un- 
der what Form of Words ſoever it be granted, 
that he will neither make ule of it, nor in any 
. fort conſent thereunto. That upon Notice of the 
Death of Dr. Clark, late Preſident of the faid Col- 
lege, the Vice-Preſident called a Meeting of the 
| fard Fellows, in order to the appointing a Day 
for the Election of a new Preſident, and the 1 3th 
of April was the Time prefixed, with Power to 
prorogue the ſame as they ſhould ſee Caule, till 
the ryth, beyond which Time they could not 
ſtatutably defer their Election; and in Purſuance 
thereof a Citation or Premonition was fixed upon 
the Chapel-door of the ſaid College, ſignifying 
the ſame; and by which the abſent Fellows were 

ſummoned to repair Home, as the Statute in the 
Cale requires. And the ſaid Vice-Preſident and 
other deputed Fellows farther ſay, that on the 
11th of April aforeſaid, they received his Maje- 
ſty's Letters Mandatory, to Elect and Admit the 


ſaid Mr. Anthony Farmer Preſident of the ſaid Col- 


lege: But foraſmuch as the ſaid Vice-Preſident 


and Fellows apprehended the Right of Election 


to be in them, and believed his Majeſty never in- 
tended to diſpoſſeſs them of their Rights: And 
foraſmuch as the ſaid Mr. Farmer had never been 
Fellow either of Magdalen or New-College in Oxon. 
and had not thoſe Qualifications, which in and by 
the ſaid Statutes of the College are required in the 
Character of a Preſident, as they in their Conſci- 
ences did, or do verily believe; and in regard that 
they could not comply with his Majeſty's Letter, 
without the Violation of their Oaths, and Hazard 
of their legal Intereſt and Pro erty, wherewith 


they are by their Statutes poſſeſſed, and which 


by their Oaths they are bound to maintain, they 
repreſented the fame by their humble Petition to 
his Majeſty. And having deferred their Election 
of a Preſident to the laſt Day limited by their Sta- 
tutes, then they proceeded to Election, and ha- 
ving firſt received the Euchariſt, and taken the ſaid 


Oaths, as the Statutes enjoyn, to chooſe a Perſon 


ſo qualified as before expreſſed, they did elect the 
Reverend Mr. John Hough, B. D. and one of the 
Fellows of their College, a Perſon every way qua- 
lified to be Preſident, who has been ſince confirm- 


1 


ed by the Biſhop of V inton. their Viſitor, as the 
Statutes of the ſaid College direct. 

And that they might not lie under his Maje- 
ſty's Diſpleaſure by their Proceedings, they did 
on the 18th of April, make an humble Repreſen. 
tation thereof to his Majeſty, by his Grace the 
Duke of Ormond, Chancellor of the Univerſity of 
Oxon. ſetting forth their indiſpenſable Obligations 
to obſerve their Founder's Statutes. 

All which Matters the Vice-Preſident, and other 
deputed Fellows, do humbly offer to your Lord- 
ſhips, and pray to be diſmiſſed with your Lord- 
ſhip's Favour, | 

This Anſwer was ſigned but by five of the de- 
puted Fellows, Dr. Fairfax not conſenting to it, 
who deſired their Lordſhips to hear him apart, 
and take his Reaſons, why he could not ſubſcribe. 


After the reading of the Anſwer, the Lord Chan- 


cellor Zeffereys being in Hopes he would ſubmit, 
gave him Leave to ſpeak, ſaying, Ay, this looks 
like a Man of Senſe, and à good Subject; let's begs 
what he will ſay. But finding his Miſtake, and 
that Dr. Fairfax chiefly inſiſted, © That in Eccle- 
* ſiaſtical Courts there ſhould be a Liberty given 
* to the Party appeal'd, that he may know whar 
© he is accuſed of; that he defir'd that Libel, and 
did not know what he was called there for; and 
that the Matter did not lie in that Court, but 
« in ⸗Veſtminſter-Hall. The Chancellor endea- 
voured to baffle his Plea, by celling him, He wn. 
Doctor of Divinity, but not of Law. To this the 
Doctor replied, That he deſred to know by what 
Cemmiſſion and Authority they ſat: Which put 
Feffereys into ſuch an exceſſive Paſſion, as made 
him cry out, Pray what Commiſſion have you to he 
Jo tmpadent in Court? This Man ought to be kept is 


a dark Room. Why do you' ſuffer him without a 


Guardian? Why did not you bring him to me to beg 
him? Pray let the Officers ſeize him. 


Then the Fellows were ordered to withdraw, and 
after an whole Hours Debate, the Vite-Preſe- 
dent was called in alone, and ordered to attend th; 
Court, with the reſt of the deputed Fellows, on 
Wedneſday he 23d of the ſame Month. On te 
appointed Day the Fellows attended, and gay? 
in the following Reaſons againſt Mr. Farmer. 


Hereas the Vice-Preſident, and other depu- 
ted Fellows of St. Mary-Magdalen- College 
in Oxon. have, in their Anſwer to your Lordſhips, 
ſet forth, that by the Statutes of the ſaid College 
it is ordered, That the Perſon to be elected Preſi- 
dent thereof, ſhould be a Man of good Life and 
Reputation, and of good Manners and Temper; 
and likewiſe, that Mr. Anthony Farmer hath not 
thoſe Qualifications, which in and by the ſaid Sta- 
tutes are required in the Character of a Preſident, 
as they in their Conſciences did and do verily be- 
lieve. They humbly crave Leave to repreſent to 
your Lordſhips ſome of thoſe Reaſons which in- 
duced them to ſuch Belief; viz. 

That Mr. Farmer did misbehave himſelf in Ti- 
nity-College in Cambridge: That he received Ad- 
monition trom the Maſter of the College, in order 
to his Expulſion; which remains in the Regilter 
of the ſaid College, under his own Hand. 

Thar having left Cambridge, he taught School 
at Chippenham in Wiltſhire, under a Nonconformiſt 
Miniſter, without Licence. 


That in September, 1683, the faid Mr. Farmer 


was entred into St. Mary-Magdalen-Hall in Ox0#. 
herd 
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where ſuch frequent Complaints were brought 
againſt him to the Principal, for his troubleſome 
Humour and unquiet Temper, that, to preſerve 
the Peace of the Society, he was deſired to leave 
ſaid Hall. 

Wer ar after his leaving Magdalen - Hall, he was 
admitted into Magdalen- College; where diſcourſing 
about Religion, he declared, That there was no 
Proteſtant but would cut the King's Throat. Not- 
withſtanding which, at other Times he declared 
to ſome of the Fellows of the ſaid College, That 
whatſoever he pretended, he was really a Member 
of the Church of England ; and that he made an 
Intereſt with ſome Roman Catholicks, only to get 
Preferment by their Means, and for that Reaſon 
was willing to be thought of their Religion. 

That at the very Time when his Majeſty's Let- 
ter came to the College in his Behalf, the ſaid 
Mr. Farmer was at Abington in very ill Compa- 
ny, where he continued drinking to Exceſs two 
or three Days and Nights together; and amongſt 
other Diſorders, was one of thoſe that then in 
the Night Time threw the Town-Stocks into the 
River : And that in general, the ſaid Mr. Farmer 
hath had the Unhappineſs to lie under an ill Fame, 
as to his Life and Converſation, as by ſeveral Let- 
ters and Certificates, ready to be produced, will 
more largely appear. 


Copies of Letters and Certificates deliver- 
ed to the Lords Commiſſioners for Eccle- 
ſiaſtical Affairs, June 27, 1687. 


I. T Anthony Farmer, Batchelor of Arts, and 
Scholar of this College, do confeſs, That 
J have behaved my {elf very unlike a Member of 


this College, and even a Chriſtian, at the Dan- 


cing-School : For which I humbly ask Pardon, 
and do acknowledge before the Seniority, that I 
have deſervedly received of the Maſter my firſt 
Admonition in order to Expulſion. 


Trinity-Col. Camb. 
June 11. 1678, 


AxnTHonY FARMER, 

This is a true Copy of Anthony Farmer's Admo- 
nition, atreſted by us whoſe Names are hereunto 
under-written. 


Humph. Babington, 
John Hawkins, 
Benj. Pulleyn, 
Jobn Laughton, 


Vice Magiſt. Deput. 


— HESE are to certifie, that Mr. Anthony 
Farmer was Uther to Mr. Benj. Flower, 
a Non-conformiſt Preacher in the Town of Chip- 
penham in the County of Wilis, for the Space of 
Half a Year or upwards, the ſaid Mr. Flower 
keeping School without Licence from the Biſhop, 
and the faid Mr. Farmer continuing his Uſher 
for the Time mentioned, without any Licence alſo. 
Witness our Hands, 


Will. Lake, 
Will. Loude, > Vicar, 
Will. Gale, 


III. M* Anthony Farmer was entred of St. 

Mary - Magdalen-Hall in Oxford, Sep- 
tember, 1683. Where, after he had been ſome 
Time, frequent Complaints were brought to me 
by ſome of the Maſters, that he raiſed Quarrels 


— 
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and Differences amongſt them; that he often 
occaſioned Diſturbances, and was of a trouble- 
ſome and unpeaceable Humour. Whereupon, 
that Love _ Friendſhip might be preſerved and 
continued in the Society, as it is uſed to be, I 


adviſed the ſaid Mr. Farmer to make Trial if he 


could live more eaſily and quietly in ſome other 
Houſe. Accordingly he did voluntarily leave the 
Hall, July the 13th, 16857, and got himiclf ad- 
mitted into Magdalen-College. 


WILLIAM Lever, Principal. 


9 Do certifie, That Mr. William Bambrigg, 
Gentleman Commoner of Magdalen-Hall, 
Oxon. did ſay, that Mr. Authony Farmer, Maſter 
of Arts, did entice him from his Studies in the 
Univerſity to go to London, where he the ſaid 
Mr. Farmer did attempt to draw the ſaid Mr. 
Bambrigg into ſeveral Debaucheries, both at Taverns 
and Bawdy-houſes. Witneſs my Hand, 

John Ryland, Maſter of Arts of Magd. Hall. 


V. J Do certifie, That Mr. William Bambrig g, 

Gentleman Commoner of Magdalen-Hall, 
did ſay, That Mr. Authomy Farmer, Maſter of 
Arts of the faid Hall, did receive Money of him 
and other Gentlemen, publickly to expoſe unto 


him a naked Woman; which he accordingly did. 


Witneſs my Hand, 
Richard Clerk, Maſter of Arts of Magd. Hall. 


June 9, 1687. 
"*F Am very willing to juſtifie any thing I 
have formerly ſaid, relating to fo ſerious 

a Matter as this is you enquire after. 

Mr. Farmer, one Night in the Cloiſter, asked 
me why I did not get a Commiſſion : I told him 
truly, I had not Friends to do it for me. He then 
asked me, what I would do for one ? I told him, 
I would fight for my King, and whatſoever he 
ſhould command me. He then asked me, if I 
would fight for the King's Religion ? I rold him, 
there would be no Occaſion for that, nor would 
it ever be required of me. He asked me of what 
Religion I was : I told him a Proteſtant. And 
then he ſaid, there was no Proteſtant but would 
cut the King's Throat ; and that he ſhould loſe 
three thouſand Pounds for being of that Religion 
he intended to be of; which he ſaid was a Papiſt. 
This, to the beſt of my Remembrance, is the full 
of what he ſaid. If I have omitted any thing, it 
is my Care not to write more than I would ho- 
neſtly and juſtly ſwear to. I am, 


SIR, 
Your moſt obliged, and moſt humble Ser vam, 
Joun BRABOURN. 


VII. 1 Nor about January laſt, 1687, Mr. Anthony 
Farmer declared before us, That the Re- 
port of his being a Papiſt was falſe ; but that he 
was willing to be thought fo, becauſe it might do 
him a Kindneſs : That the Reaſon of his Acquain- 
tance with Mr. Brent and Mr. Walker, was to 
get Preferment by their Intereſt : That he had not 
forſaken the Proteſtant Religion; adding, we ſhould 
call him a Rogue, if ever he did: That he would not 
make any publick Declaration of this, but would de- 
clare it amongſt Friends, when and where he pleaſed. 
Henry Doss ox, 

JA. FAYRER, 


T HO. GooD WIN. 
VIII. 


264 140. Proceedings againſt Magdalen-Cullege, Oxon. 3 Jac. 


VIIlL y Do hereby certifie, That Robert Gar- 

I diner, Porter of St. Mary- Magdalen-Col- 
lege, did tell me, that Mr. Farmer did very often 
come into the College late at Night, ſo much in 
Drink, that he could ſcarce go or ſpeak. Wit- 
nels my Hand, this 9th Day of June, 1687. 


GEORGE FULHAM. 


IX. Pon Monday, April the third, Mr. Farmer 
U came to the Lobſter in Abington with 
Mr. Clerk, Mr. Gravener, and Mr. Fennyfar, 
about eight in the Morning, and ſtaid fome 
time in the Houſe, and went from thence to 
the Tavern; returned again about eleven at 
Night, and ſat up till one in the Morning: 
The next Day they went to the Buh Tavern and 
ſent for a Quarter of Lamb for their Supper, and 
there Mr. Farmer, Mr. Clerk, Mr. Gravener, and 
two Troopers and others, continued till paſt 
eleven at Night, and ſo returned to the aforeſaid 
Place, and fat up till paſt three in the Morning. 
This J do aſſert, was the Company that the ſaid 
Mr. Authony Farmer kept, and theſe were the 
unſeaſonable Hours. In witneſs whereof, I am 
ready to ſwear, whenever a Sulpœna ſhall be ſent to 

me. 
GEORGE MoRTIMER. 


*M © S. Mortimer is ready to aſſert, That 


when Mr. Anthony Farmer returned to 


the Lobſter about eleven at Night, he came much 
concerned in Drink, and was for kiſſing the ſaid 
Mrs. Mortimer, which, he being a Stranger, ſne per- 
mitted him to do; but in doing of it, he the 
ſaid Mr. Anthony Farmer put his Tongue in her 
Mouth, which was ſuch a Rudeneſs, that ſhe im- 
mediately went out of his Company and would 
not come nigh him any more. 


Mantua MORTIuER. 


X. Eing in Company with William Hopkins 
| of Abington, the 12th of June laſt 1687, 
I heard him declare, That himſelf, with one Mr. 
Farmer of the Univerſity of Oxon. and ſome 
others, did in a Frolick, at an unſeaſonable Time 
of Night, take away the Town Stocks from the 
Place where they conſtantly ſtood, and carried 
them in a Cart a conſiderable Way, and threw 
them into a Pool commonly called Mad Hall's 
Pool. Witneſs my Hand, the Day and Year 
above written. | 
CHARLES PEACOCK. 


Some Clauſes of particular Statutes to 
which the Caſe relates. 


I N their Statutes concerning their Election of 
1 a Preſident, his Character is thus deſcribed ; 
That he muſt be a Man of good Reputation, and 
good Life, and circumſpect both in ſpiritual and 
temporal Affairs. | 

In the ſame Statutes the Oath which every Fel- 
low 1s obliged to take, before he can give his Vote 
in the Nomination of a Preſident, is this; viz. 

That he will name one or two of St. Mary- 
Meagdalen-College, or of thoſe who have been 
Fellows there, or have left their Places upon a 
legal and credible Account : Or that he will 
name one or two of the Fellows of St. Mary- 
/incheſier-College, commonly called New-College 
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in Oxon. or of thoſe who have been formerly 
Fellows there, and have left their Places upon x 
credible Account. After this, the thirteen Se- 
nior Fellows ſwear, That out of the two thus 
nominated, they will, with all Speed, ele& one 
to exerciſe the Office of a Preſident; whom in 
their Conſciences they think moſt proper and 
ſufficient, moſt diſcreet, molt uſeful; and beſt 
qualified for it, either without any regard to 
Love, Hatred, Favour, Fear, Cc. as in the 
fore-mentioned Statute is more largely expreſ- 
ſed. | 


Part of the OaTtH which every Fellow 
takes when admitted. 


[rem.F Do ſwear, that I will not procure any 

Diſpenſation contrary to my aforeſaid 
Oath, or to any Part thereof, nor contrary to 
the Statutes and Ordinances to which they re- 
late, or any one of them; nor will I endeavour 
that ſuch Diſpenſations be procured by any 


other or others, publickly or privately, directly 


or indirectly: And if it ſhall happen that any 
Diſpenſation of this Sort thall be procured, or 
freely granted or obtained, of what Authority 
ſoever it be, whether in general or particular, 
under what Form of Words ſoever it be granted, 
I will neither make uſe of it, nor in any Sort 
conſent thereto. 


So belp me God. 


A Copy of Dr. Hough's Deprivation, by 
his Majeſty's Commiſſioners for Eccleſi- 
aſtical Affairs, Kc. 


* Hereas it appears to us, that Mr. Joby 

Hough, B. D. hath been unduly elected 
Preſident of Saint Mary-Magdales- College, in 
the Univerſity of Oxon. we have thought fit, 
upon mature Conſideration thereof, that the 
ſaid Election be declared void, and the ſaid Mr. 
John Hough be amoved from the ſaid Preſident- 
ſhip ; and accordingly we do hereby declare and 
decree, that the ſaid Election is void; and do 
amove the ſaid Mr. John Hough from the Place of 
Preſident of the ſaid College. | 


Given under Our Seal this 22d Day of June, 1687. 


A Copy of Dr. Aldworth's and Dr. 
Fairfax's Suſpen ſion. 


W Hereas Charles Aldworth, Doctor of Laws, 
Vice-Preſident of St. Mary-Magdalen-Col- 
lege, Oxon. and the Deputies, Fellows of the ſame 
Houſe, have been conven'd before us, for their 
Contempt in not obliging his Majeſty's Letters 
Mandatory, for Electing and Admitting Mr. An- 
thony Farmer Preſident of the ſaid College; and 
the ſaid Dr. Aldevorth and Deputies having been 
heard thereupon, We have thought fit to declare, 
pronounce and decree, That the faid Dr. Aldwworth 
ſhall for the ſaid Contempt be ſuſpended from be- 


ing Vice-Preſident of the ſaid College: And that 


Henry Fairfax, Doctor of Divinity, one of the Fel- 
lows of the ſaid College, ſhall for the ſaid Con- 
tempt be ſuſpended from his Fellowſhip ; and ac- 
cordingly We do hereby Suſpend Dr. Charles 
Aldworth from being Vice-Preſident of the ſaid Col- 
lege, and the faid Dr. Henry Fairfax from his Fel- 
lowſhip in the ſaid College. 


Given under our Seal the 224 Day of June, 1687. 
A Copy 
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Copy of the King's Inhibition to Mag- 
* 4 dalen-College. 


JAuxs R. 


Ruſty and Well- beloved We Greet you well: 
T W hereas We are informed, That a Sen- 
tence or Decree lately made by Our Commiſſion- 
ers for Eccleſiaſtical Affairs, touching an Electi- 
on in that our College, hath not been obeyed, Our 
Will and Pleaſure is, no Election or Admiſſion be 
made of any Perſon or Perſons whatſoever, into 
any Fellowihip, Demyſhip, or other Place or Of- 
fice in Our ſaid College, till We ſhall ſignify 
Our further Pleaſure, any Statute, Cuſtom, or 


| Conſtitution to the contrary notwithſtanding. 


And ſo, expecting Obedience herein, We bid you 
farewel. | | 
' Given at Our Court at Windſor, the Eighteenth 


of July, 1687, in the Third Year of Our Reign. 


By his Majeſty's Command. 
| SUNDERLAND. 


A Co »y of his Majeſty's Mandate for the 
up F Oxon. to be Preſident. 


James R. 


RUSTY and Well-beloved, We Greet you 

well. Whereas the Place of Preſident of 
Our College of St. Mary-Magdalen, is now void, 
Our Will and Pleaſure is, and We do hereby au- 
thorize and require you forthwith, upon Receipt 
hereof, to admit the Right Reverend Father in 
God, Samuel Lord Bithop of Oxon. into the ſaid 
Place of Preſident, to hold and enjoy the ſame, 
with all the Rights, Privileges and Profits, Emo- 
luments and Advantages thereunto belonging, 
any Statute or Statutes, Cuſtom or Conſtitution 
to the contrary, in any wiſe, notwithſtanding, 
wherewith We are graciouſly pleaſed, and 
accordingly hereby diſpenſe in his Behalf: And 


ſo expecting your ready Obedience herein, We 


bid you Farewel. 
Given at Our Court at Windſor, Auguſt 147, 
1687, in the Third Year of Our Keign. 
By his Majeſty's Command, 


SUNDERLAND. 


A Copy of the Lord Sunderland's Letter to 
the Senior Fellow, Dr. Pudſey, of St. 
Mary-Magdalen-College in the Univerſity 
of Oxon, or in his „ kh to the Senior 
Fellow reſiding there. 


T H E King having been pleaſed by his Letters 


Mandatory, to require the Fellows of St. 
Mary-Magdalen-College, to admit the Lord Bi- 
ſhop of Oxon. Preſident of that College; his Ma- 
jelty commands me to let you know, That im- 
mediately upon the Receipt hereof, he would have 
you aſſemble the Fellows, and communicate to 
them his Majeſty's ſaid Letters: And I am fur- 
ther commanded to tell you, That his Majeſty ex- 
pow a ready Obedience to be paid to his Pleaſure 

erein. I defire you would ſend me an Account 
of your Proceedings, as ſoon as you can, that I 


may acquaint his Majeſty therewith. I am, 


Tours, 


SUNDERLAND. 
. 
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A Copy of the Biſhop of Oxon's Letter to 

the Senior Fellow of dt. Mary-Magdalen- 

College in Oxon. or, in his Abſence, to 
the Senior Fellow reſiding there. 


SIR, 

Y OU will receive herewith hisMajeſty's Man- 
date to admit me Preſident of your College 
of St. Mary-Magaalen in Oxon. together with a 
Letter of my Lord Sunderland's, purſuant to his 
Majeſty's Commands, I am 1 as I have 
been for ſome Time, and not in a Condition as yet 
to travel; and therefore my Requeſt to you is, 
That upon Receipt of the King's Pleaſure, you 
would do me the Favour to admit me by Proxy 
(7.e.) either the next Senior Fellow under your 
ſelf, Reſident, or either of my Chaplains, Mr. il- 
liam Wickens or Mr. Thomas Collins, whom I de- 
pute in my ſtead, which is as valid in Law; 
as if I were preſent my ſelf; and is the moſt 
uſual and cuſtomary Practice. And by fo doing, 

you will oblige, 

Your very loving Friend, and Brother, 

SAMUEL Oxon. 


OX ON, September 4th, 1687. 


The Lord Sunderland ſent an Order to the Fel- 
lows of St. Mary-Magaalen-College, to attend 
the King at Chriſft-Church, at Three in the At- 
ternoon. They attended accordingly. 


King. HAT's your Name? Are you Dr. 
Pudſey ? 

Dr. Pudſ. Yes, may it pleaſe your Majeſty. 
King. Did you receive my Letter? 

Dr. Pudſ. Yes, Sir, we did. x 
King. Then you have not dealt with me like 


Gentlemen ; you have done very uncivilly by me, 
and undutifully. 


Here they all kneeled, and Dr.Pudſey offered a 
fo_—_ which his Majeſty refuſed to receive; 
and ſaid, 

King. Ve have been a ſtubborn turbulent College; 

I have known you to be ſo theſe fix and twenty 
Years. You have affronted me in this. Is this 
your Church of England Loyalty? One would 


wonder to find ſo many Church of England 


Men in ſuch a Buſineſs ! Go Home, and ſhew 
your ſelves good Members of the Church of Exg- 
land, Get you gone; know I am your King, 1 
will be obey'd, and I command you to be gone. 
Go and admit the Biſhop of Oxon. Head, Principal, 
what d'ye call it, of the College One who 
food by, ſaid Preſident] I mean Preſident of the 
College. Let them that refuſe it look to it; they 
ſhall feel the Weight of their Sovereign's Dit- 
pleaſure. 


9 Fellows going out of the Lodgings, were called 
ack. | 

King. I hear you have admitted a Fellow of the 
College, ſince you received my Inhibition. Is 
this true? Have you not admitted Mr. Holden 
Fellow? 


Dr. Pudſ. I think he was admitted Fellow. But 
we conceive 
Mr. Cra. May it pleaſe your Majeſty, there was 
no new Election, or Admiſſion, ſince your Ma- 
jeſty's Inhibition, but only the Conſummation of 
a former Election. They always clect to one 
Year's Probation, then the Perſon elected is re- 

ceived or rejected for ever. 
Mm King. 
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King. The Conſummation of a former Election! 
twas downright Diſobedience; and 'tis a freſh 
Aggravation. Get you gone Home, I ſay again; 
go, get you gone, and immediately repair to 
your Chapel, and elect the Biſhop of Oxon. or 
elſe you muſt expect to feel the Weight of my 


The Fellows offered again their Petition on their 
Knees. 

King. Get you gone, I will receivenothing from 
you till you have obey'd me, and admitted the 
Biſhop of Oxon. | 

Upon which they cent immediately to their Cha- 

pel, Dr. Pudſey propoſing, Whether they 
would obey the King, and eleft the Biſhop uf 
Oxon? They answered in their Turns, They 
were as ready to obey his Majeſty in all 


Things that lay in their Power, as any of 


the reſt of his Subjects. But the electing 
the Biſhop of Oxon. being directly contrary 

to their Statutes, and the poſitive Oaths they 
had taken, they could not apprehend it in 
their Power to obey him in this Matter. 


A Copy of the Petition offered at Oxford, 
September 4th, 1687. 


To the King's moſt Excellent Majeſty, SC. 
Humbly ſheweth, 


T HAT upon the 27th of Auguſt we received 


your Majeſty's Letters Mandatory , dated 
Augu/? 14th, requiring us to admit the — * Re- 
verend Father in God Samuel Lord Biſhop of 
Oxoz. to be our Preſident; and diſpenſing with 
all Statutes and Conſtitutions to the contrary. It 


is an unexpreſſible Affliction to us, to find our {elves 


reduced to ſuch an Extremity, that either we muſt 
diſobey your Majeſty's Royal Command, contrary 


to our own Inclinations, and that conſtant Courle 


of Loyalty which we have ſhew'd in all Inſtances 


hitherto upon all Occaſions whatſoever, or elle 


break our Founder's Statutes, and deliberately per- 
Jure our ſelves. 

For our Founder hath obliged us under Oath, 
when we came in Fellows, inviolably to obſerve his 


Statutes, and one Clauſe therein enjoins us never 


to admit or make uſe of a Diſpenſation granted by 
any Authority whatſoever, whereby we may be 
abſolved from the ſame. In this Statute for the 
Election of a Preſident, he commands us upon 
Oath to elect ſuch a Perſon into the Place of Pre- 
ſident within fifteen Days after the Vacancy, who 
either is, or has been Fellow of our own, or Ner- 
College: Which we repreſented to your Majeſty 
in our humble Petition, ſigned April 9th, wherein 
we offered our ſelves ready to elect any Perſon ca- 
pable of the ſame, who your Majeſty ſhould be 
pleaſed to recommend; and having waited the ut- 
moſt Time limited by our Statutes, and receiv'd no 
Anſwer to that Effect, we did then, according to 
the Exigence of our Statutes (having firſt taken 
the Holy Euchariſt, and our ſeveral Oaths to that 
Purpoſe) nominate and elect ſuch a Perſon as we 
in our Conſciences did believe to be every way 
qualified for the Place. By which Act of ours 
we have conveyed all that Right to him which 
our Founder hath entruſted us with, and it does 
not lie in our Power to admit any other. Our 
Founder in another Statute obligeth us, under the 
Pain of Perjury, a dreadful Anathema, and eternal 
Damnation, not to ſuffer any of his Statutes to be 
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altered, infringed, or diſpenſed with, and com- 
mands us under the ſame ſacred Obligations, not 
to execute any Orders or Decree whatiocver, con- 
trary or repugnant to the ſaid Statutes; by which 
ſaid Statutes and Oaths, we are utterly incapacitated 


to admit the ſaid Reverend Father in God to be 


our Preſident. 

May it pleaſe your ſacred Majeſty, to give us 
Leave to lay this our Caſe, and our ſelves, with 
all Submiſſion, at your Royal Feet, molt carneft] 
beſceching your ſacred Majeſty, to extend to us 
your humble Petitioners, that Grace and Tender- 
nels which your Majeſty hath vouchſafed to all 
your other Subjects, and not to believe us guilty of 
any Obſtinacy or Undutifulneſs, Crimes which our 
Souls abhor z but to receive us into your Majeſty's 
Grace and Favour, the greatek Temporal Bleſſing 
which our Hearts can with. 

And your humble Petioncrs ſhall always (as in 
Duty bound) pray to Almighty God, to bleſs; 
your Majeſ'y with a long and happy Reign 
over us, and afterwards to receive you to an 
immortal Crown of Glory. | 


A Copy of the Addreſs which the Fellows 
of St. Mary-Magdalen-College gave tothe 
Lord Preſident of the Council, Sept. 6, 
1687; and which was delivered his Ma. 
geſty at Bath. 


E your Majeſty's moſt humble, and moſt 
dutiful Subjects, the Fellows of St. Man- 
Magdalen-College in Oxon. being deeply afflicted 
with the late Senſe of your Majeſty's heavy Diſ- 
pleaſure, grounded, as we in all Reaſon humbly 
preſume, upon a moſt unkind Miſrepreſentation of 
our Actions, in relation to an Election of a Preſi- 
dent into your Majeſty's ſaid College; do humbly 
beg Leave to proſtrate our ſelves at your Royal 
Feet, offering all real Teſtimonies of Duty and 
Loyalty. And as we have never fail'd to evidence 
both our Principles and Practices to be truly loyal, 
in Obedience to the Commands of your Royal Bru- 
ther, and your ſacred Self, in Matters of the like 
Nature; ſo whatſoever way your Majeſty ſhall be 
pleaſed to try our Readineſs to obey your Royal 
Pleaſure in any Inſtance that does not interfere with 
and violate our Conſciences, which your Majeſty 
is ſtudious to preſerve, we ſhall moſt gladly and 
effectually comply therewith. A ſtubborn and a 
groundleſs Reſiſtance of your Royal Will and Plea- 
lure, in the preſent, and all other Caſes, being that 
which our Souls eternally abhor, as becomes, 


Your Majeſiy's moſs Loyal and moſt Obedient 
Subjects, &c. 


A Copy of a Letter directed to Dr. Bayly, 
Fellow of Magdalen - College, Oxon. 


ſuppoſed tobe writ by My. William Penn. 


SIR, 


U PON an Inquiry made of your preſent Fel- 
lows of Magdalen-College, I am informed 
that you are a Perſon eminent in that learned Body, 
for your Temper, Prudence and good Conduct in 
Affairs; and therefore very fit to be addreſſed to by 
me, who do not ſend you this to trapan you and 
your Brethren, but out of a paſſionate Concern for 
your Intereſt, to perſwade you either to a Com- 
pliance with his Majeſty's Letters Mandatory, or 
to think among your ſelves of ſome Expedient to 
preventthe Ruin of your College, and your _ : 
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And to offer it to his Majeſty's Royal Conſidera- 
tion, that the Order for the Quo Warranto againſt 
the College may be recall'd, before it be too late; 


for you cannot be ſenſible how highly his Majeſty 


is incens'd againſt you, neither can you give one 
Inſtance whether ever that Sort of Proceeding was 
judged againſt the Crown. Vour Cauſe moſt think 
it very hard; but you are not in Prudence to rely 
on the Goodneſs of your Cauſe; but to do what 
the preſent Inſtant of Affairs will permit, and in 
Patience to expect a Seaſon that will be more au- 


ſpicious to Perſons of your Character. Every Me- 


chanick knows the Temper of his preſent Majeſty, 


| who never will receive a Baffle in any thing that 


he heartily eſpouſeth; and that he doth this, your- 
{elves have had too late and manifeſt an Inſtance, 
to doubt of his Zeal in the Affair. 

Where there are ſo many Statutes to be ob- 
ſerved, tis impoſſible bur ſome muſt be broken at 
one time or another; and I am informed by the 
Learned of the Law, that a Failure in any one 
Point, forfeits your Grant, and lays your College 
open to the Royal Diſpoſal. 

I could give many other prudent Arguments 
that might poſſibly incline you to a ſpeedy En- 
deavour of — an end to your Troubles, al- 
moſt at any rate; but I ſhall ſuggeſt this one thing 
to you, that your fatal Overthrow would be a fair 
Beginning of ſo much aimed at Reformation, firſt 
of the Univerſity, then of the Church, and admi- 
niſter ſuch an Opportunity to the Enemy, as may 
not perhaps occur in his Majeſty's Reign. 


Your affectionate Servant, &c. 


The An fewer to the afore- mentioned written 
Letter, dated October 3, 1687. 


1 HE encloſed Paper is a Copy of a Letter, 
which by the charitable Purpoſe of it, ſeems 
to be writ by you, who have been already ſo kind 
as to appear on our Behalf, and are reported by 
all that know you to employ much of your Time 
in doing good to Mankind, and uſing your Credit 
with his Majeſty, to undeccive him in any wrong 
Impreſſions given him of his conſcientious Subjects, 
and where Ris Juſtice and Goodneſs have been 
thereby abuſed, to reconcile the Perſons injured to 
his Majeſty's Favour, and ſecure them by it from 
Oppreſſion and Prejudice. In this Confidence, I 
preſume to make this Application to you, deſiring 
your Excuſe for not ſubſcribing it: For if you 
did write the Letter, you know to whom it was 
directed; and if you did not, I hope your Charity 
will induce you to make ſuch uſe of your Light 
you have by it, into the Affairs of our College, as 
to mediate for us with his Majeſty, to be reſtored 
to his good Opinion, as the only thing which is 
defired by us, who are zealous, above all earthly 
Things, for his Felicity and Glory. 

We are not conſcious of ever giving his Majeſty 
any juſt Offence, as it will appear with you, when 
you ſhall have peruſed the encloſed Papers; and 
have therefore no reaſon to fear the iſſuing out of 
a Quo Warranto againſt us. And though you are 
pleated to apprehend it, no Inſtance can be given 
of a Judgment againſt the Crown, upon the Pro- 
cels of that Writ : The Learned in the Law tell 
me, there is nothing more common, and whereof 
many Caſes are reported by Kellaway, from Page 
128, to Page 152, of his Book of Reports: And 
I think I have heard of a Caſe in Coke's ninth Re- 

Vor. IV. | 


port of the Abbeſs of Prata Marcella, which evinces 
the ſame; wherein alſo there is a Recital of Judg- 
ment given againft Roger Mortimer for the King, 
upon a Duo Warranto in Court of Eyre, revers'd 
for Error in the King's-Bench. We hope, though 
we have many Statutes, it will be found that we 
have not wilfully tranſgreſs'd any of them; for all 
our preſent Troubles are derived to us from our 
Adherence to them, and our Fear to offend God, 
and blemiſh our Conſciences, by departing from 


them, 


His Majeſty is intentionally righteous and juſt 
in all his Proceedingsy he will never knowingly in- 
vade any Man's Property, as he was folemnly 
pleaſed to declare in his excellent Speech made in 
Council, on the 6th of February, 1684, at his Ac- 
ceſſion to the Government; which is again re- 
peated in his gracious Declaration for Liberty of 
Conſcience, of the 4th of April laſt paſt. It is 
upon his ſacred, inviolable, and Royal Word and 
Promiſe, we muſt depend; not doubting but when 
his Majeſty ſhall be rightly inform'd of our Caſe, 
in reference to both his Mandatory Letters to our 
College, his Anger towards us will be totally ex- 
tinguiſned. Our Compliance to the firſt (which was 
Mr. Farmer's Election) would have involved us in the 
Guilt of manifeſt Perjury, and the wilful Violation 
of our Statutes: And we are confident his Majeſty 
would never have granted the ſecond on the Be- 
half of my Lord Biſhop of Oxon. if he had known 
we were then poſſeſo d of a Preſident duly elected 
according to our Statutes, and confi by the 
Biſhop of Minton. our Viſitor (as the Statutes re- 
a and if he is thereby inveſted with a Lay- 


Freehold under the Protection of his Majeſty's 


Laws, which we cannot undo, or attempt to in- 
vade, without ſubjecting ourſelves to Suits at Law, 
and doing an apparent Injury to the Preſident, 
who doth not conceive himſelf to be affected with 
the Sentence of the Lords Commiſſioners (to 
which he was no Party) whereby his Place is de- 
clared void, without any Citations, Summons, or 
hearing of him. | 

[ believe no Inſtance can be given of a Quo 
Warranto brought againſt a — or Hall in the 
Univerſities, from the firſt Foundation of them to 
this Day, or any other Eccleſiaſtical Corporation: 
For the Abuſes of ſome Conſtitutions or Franchiſes 
in them, and the Miſdemeanors of particular Per- 
ſons, will not deſtroy a College: And if the Corpo- 
ration of a College ſhould be diſſolv'd, the Reve- 
nues thereof will return to the Founder's Heirs, 
and not devolve to the Crown. And if our Col- 
lege muſt be the firſt 1 ＋ of that kind, we 
ſhall be better juſtified by the ſtrict Obſervation 
of our Statutes (at leaſt to God and our own Con- 
ſciences) than we could have been by a voluntary 


and deliberate Breach of them. 


It was Loyalty and Conſcience, that in the 
Reign of King Charles I. made thirty-four of our 
forty Fellows, and moſt of the Scholars of our 
Foundation, rather quit their Places, and embrace 
Miſery and Ruin, than to ſubmit to the Govern- 
ment of the Uſu of the Crown. And in Mon- 
mouth's Rebellion, the ſame Inducements prevailed 
on us to raiſe a Company at our own Charges, un- 
der the Command of one of our Fellows, to en- 
gage againſt him. And we hope that theſe, and 
many other the like Inſtances, which may be gi” 
ven of the Loyalty and Zeal of our Society to t 
Royal Family, will be received as Evidences there- 
of, and that our good and gracious Sovereign will 

M m 2 not 


not exclude us from that Liberty of Conlcience 
which he was pleas'd to extend to all his Subjects. 


SIR, I am your moſt affetionate Servant. 


Some QukRIES ſent to the Fellows of 


Magdalen-College from Windſor, Septem- 
ber 15, 1687. | 


Fire, NN 7 Hether, waving your Election of the 


Biſhop of Oxon. you cannot, with- 
out Violence to your Conſcience, ſignify to his 
Majeſty, or the above Reverend Biſhop, your 
Willingneſs to admit the Lord Biſhop Preſident of 


your College? - 


Secondly, Whether it be not more Intereſt to 
the Proteſtant Religion, to have a ſuſpected Po- 
pith Preſident, than to have all the Places of the 


College refilled, by the King's ſole Authority, with 
Popiſh Novices and Prieſts? 


Thirdly, Whether you are not under a Miſtake, 


in thinking you ſhould render yourſelves more ac- 


ceptable to the Proteſtant Nobility and Gentry, 
by your being turned out of your Fellowſhips by 
Injuſtice and Violence, as you conceive; or rather 
will not they be very cautious how they receive 


you into their Families, for fear of giving Of- 


tence? | 

Fourthly, Whether his Majeſty, as ſupream Vi- 
ſiror of the Univerſity, cannot place or diſplace 
there ad libitum; or whether you have a right No- 
tion of the Proceedings which have been practiſed 


_ . againſt you? Whether you ſuppoſe that the Lords 


Commiſſioners proceeded againſt you as Lords 
Commiſſioners, or Viſitors? Which Notion, I am 
ſure, will overthrow ſome bodies Plea and Ex- 


ception againſt their Authority. 


Fifthly, Whether you acted like Men skilled in 
Buſineſs, when you refuſed Mr. Pen's Mediation, 
who you may be ſure had good Authority for what 
he did? You could not but know that Man, and 
therefore muſt needs be fore-armed againft any 


. Wiles. that could be offered to you. Whether an 


unanimous Subſcription for an Expedient (which 
indeed I think you ought not to refuſe in good 
Manners, ſince the King was pleaſed to propoſe 


it) preſented to his Majeſty by Mr. Pen, or ano- 


ther Favourite, would prevent the Deſtruction of 
the beſt Foundation in Europe ? 
Laſtly, Whether you be not drawn beyond your 


| Knowledge by ſome hot-headed Adviſers, which 


never conſider the preſent State of his Majeſty's 


Court of Juſtice? 


An Anſwer to ſeveral QUERIES to the 
Vice-Preſident and Fellows of Magdalen- 

College in Oxon. ſent from Windſor, 
dated the 25th of September, 1687. 


To the Firſt. E cannot, without Violence to 

our Conlciences, and deliberate 
Perjury, admit any Perſon to be Preſident of our 
College, that is not elected thereunto, and quali- 
fied according to our Statutes; whereby the Biſhop 
of Oxon. is in no Sort capable; nor is there any 


Memorial in all our Regiſter of any Admiſſion of a 


Preſident without Election, but of one Dr. Nicho- 
las Bond, whoſe Caſe was as followeth; viz. Upon 
the Death of Dr. Lawrence Humphreys, about the 
zoth or 32d of Queen Elizabeth's Reign, the 


Queen recommended Dr. Bond (being a Fellow of 


aur College) to be elected Preſident. Many of the 
. 
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Fellows inclin'd in their Judgment to elect one 
Smith (another of the Fellows) and at their meet- 
ing for Election, the Contention was ſo great, 
that they roſe without Electing, and the Obſtina- 
cy continued till the Place became laps'd : And 
there being no Proviſion in our Statutes to direct 
us what to do in ſuch a Caſe, the Queen, by her 
Letters Patents, conſtituted the ſaid Dr. Bond to 


be Preſident; and therein declared, That her Ma- 


jeſty being inform'd that the Fellows had neglect- 


ed to make Election of a Preſident in due time (as 


their Statutes required) and thole Statutes having 
made no Proviſion for ſuch an Omiſſion, the, our 
of her Princely Care for the Place, and Indulgence 
for thoſe Perſons who had been guilty of that Neg- 


lect, did, by Advice of the Biſhop of Minton. their 


Viſitor, conſtitute Dr. Bond their Preſident; with 


Proteſtation nevertheleſs, that ſhe did not thereby 


pretend to ſuperſede their Statutes, or invade their 
Right of Election, which was thereby inveſted in 
them, but took this Courſe as the only means left 
to ſupply their Defect of Election. 

Jo the Second. We muſt not make ourſelyes 
guilty of deliberate Perjury, for any Conſiderations 
whatſoever, both in reſpect to our Conſciences, 
and that we may not, by ſuch a Breach upon our 
Statutes, expoſe our Conſtitution to a Forfeiture, 
nor do Evil that Good may come on it. 

To the Third. We conceive we ſhall be more ac- 
ceptable to all good Men, for acting honeſtly ac- 
cording to our Conſciences, than tor voluntarily 
and unjuſtly departing from our Right. 

To the Fourth. We pretend not to make it a 
Queſtion, whether his Majeſty, by his Authority 
Royal, as ſupream Viſitor, can grant a Commiſſion 
for Viſitation of any College that has a local Viſi- 
tor by their Statutes, and are not Royal Founda- 
tions : But we are adviſed, that no Commiſſion 
can be granted under the Great-Seal to Viſitors, 
to place and diſplace Members of Colleges (whole 
Places are Freeholds) ad libitum, or diſcretum ; 
but they muſt proceed according to legal Diſcre- 
tion, that is, by the Laws and Statutes of the 
Land, and the local Statutes of the College: And 
Places concern'd for the Headſhips and Fellow- 
ſhips of Colleges, are temporal Poſſeſſions, and 
cannot be impeach'd by ſummary Proceedings. 
One Dr. Thomas Loveney, Preſident of our College, 
was deprived in Queen E1iz2beth's Time, by the 
Biſhop of Winton. the legal Viſitor thereof, eſta- 
bliſh'd by Royal Authority, and he appeal'd to the 
Queen: But by the Advice of all the Judges, it 
was held, that the Queen, by her Authority, as 
ſupream Viſitor, could not meddle in it, bur he 
mult bring Heſtminſter-hall, becauſe 
Deprivation was a Cauſe meerly Temporal. The 
King has a great Authority Spiritual as well as 
Temporal; but no Commiſſioners can be autho- 
rized by the Crown to proceed in any Commil- 
ſion under the Great-Seal or otherwiſe, but ac- 
cording to Law; in Spiritual Cauſes by the Canon 
Law, in Temporal, by the other Laws and Sta- 
tutes of the Land. And wherein the Proceedings 
in ſome Commiſſions are directed to be /ammarie 
& de plano, Ce. thoſe 
Words are to be applicd to ſhorten the Forms of 
Proceſs, and not for Matter of Judgment : For 
Magna Charta provides for our Spiritual Liberties, 
as well as our Temporal, 
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An Account of the Viſitation of St. Mary- 
Magdalen-Co//ege in Oxon. 


N October 19th, Mr. Atterbury, the King's 
Meſſenger, fixed a Citation on the College 
and Chapel- Doors, requiring the pretended Pre- 
ſident and Fellows, and other Members of the 
College, to appear before the Lords Commiſſio- 
ners, Biſhop of Cheſter, Lord Chief Juſtice Wright, 


and Mr. Baron Fenner, in the Chapel, at Nine of 


the Clock on Friday Morning, November 21. 
On Thurſday the Lords Commiſſioners came to 
Oxon. attended with three Troops of Horſe, which 


quarter there. | 1 
On Hiday-Morning at Nine they went into the 


Chapel: The Preſident and Fellows thinking they. 


had deſigned to ſit in the Choir, made no Prepa- 
ration * Seats in the outward Chapel: Upon 
which their Lordſhips adjourned to the Hall, 
where their Commiſſion was then read, which in 
general, was the ſame with the former: Theſe 
three being added to the other Lords Commiſſio- 
ners, and particularly impowered to viſit Magdalen. 
College only. | 1 | 
This — the Names of the Preſident and Fel- 
lows were called over, Dr. Hougb being firſt call. 
ed. All in Town appeared (except Dr. Fairfax ) 
and Excuſes were made for the abſent. 

Then a Speech was made by the Biſhop of 
Chefter, and in it his Lordſhip was ſevere agat 
Diſloyalty and Diſobedience. He urg'd, that the 
Church of England taught an unconditionate and 
unlimited Obedience : He fpake of the King's 
gracious Promiſes to Archbiſhops and Biſhops, &. 
which had deſerved Thanks on bended Knees, 
notwithſtanding the Oxon. Neaſons to the contrary, 
which they knew beſt who was the Author 
thereof. He told them, that it could not be ex- 
pected, but that the King would give all Encou- 
ragement to thoſe of his own Religion, which 
could be done without Severity and Cruelty, 
which his Majeſty abhorred, and without injuring 
the Church of Exgland, which was ar preſent efta- 
bliſhed by Law : He rold them, that this Corpo- 
ration, as well as others, were the Creatures of 
the Crown; and that it was Inſolence in their 
local Statutes to fpurn againft their Maker. 

That their Diſtempers had brought this Viſita- 
tion upon them, the Conſequences of which might 
be ill to the Church and Univerſities: That how- 
ever they might eſcape in this World, theſe Sins 
were to be accounted for above their other Sins 
in the next. He exhorted them by the Bowels 
of Chriſt to conſider theſe Things: He told 
them, that the Eyes of the World were upon 
them, and they ought to take Care that their 
Practices might not influence their deluded Ad- 
mirers. In . the whole Deſign of the Speech 
ſeemed to be Promiſes and Threats, to aim at the 
inducing them to a Compliance. 

The Court was then adjourned till Two in 
the Afternoon. 


In the Afternoon were called over the Names of the 
Demies, Chaplains, Clerks, Choriſters, and Col- 
lege Servants. The Preſident then interpoſed, de- 


firing Leave to ſpeak before they proceeded any fur- 


ther; which being granted, he told their Lordſbips , 
That, 


as HE Time betwixt your Citation 


and Appearance was fo ſhort, that 
the Society had not Time to adviſe with the Coun- 
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cil how to behave themſelves on this Occaſion ; 
therefore defired of your Lordſhips a Copy of 
the Commiſſion, and Time to conſider of it. 

Biſh. Cheſter. *Tis upon Record; you may have 
it above. 

Pref. Is it the ſame the other Lords Commiſſio- 
ners had? 

Biſh. Ch. Yes, for the moſt part it is. 

Preſ. Then, my Lord, I do aſſure you (and will 


make Oath, if you pleaſe) that I have often endea- 


voured to get a Copy of it, and could not pro- 
cure it. 

Z. C. J. Have you not heard it read, or will 
you hear it again? 

Preſ. T am not capable of making a ſudgment of 
it my ſelf; bur it is poſſible there may be Errors 
and Defects ih, it, ſuch as the Society may make 
ule of to their own Advantage; and I am confi- 
dent, it is neither his Majeſty's Intention, nor your 
Lordſhip's, we ſhould be debarred from it. 


A Copy was then denied. 


_ Bifh. Ch. Dr. Ihugb, will you ſubmit to this 
Viſitation? N | 

Preſ. My Lords, I do declare here in the Name 
of my ſelf, and the greater Part of the Fellows, 
that we ſubmit to the Viſitation, as far as it is 
conſiſtent with the Laws of the Land, and the 
Statures of the College, and no further. I deſire 
your Lordſhips that it may be recorded. 
tf % Tb was twice repeated. 

IL. C. J. You cannot imagine that we act con- 
trary to the Laws of the Land; and as to the Sta- 
tutes, the King has diſpenſed with them: Do you 
think we come hete to act againſt Laws? 

Pref. It does not become me, my Lords, to ſay 
ſo but I will be plain with your Lordſhips, I find 
that your Commiſſion gives you Authority to 
change and alter the Statutes, and make new ones 
as you think fit: Now, my Lords, we have an 
Oath, not only'to obſerve theſe Statutes (laying 
his Hand on the Book) but to admit of no new 
ones, or Alterations in theſe : This muſt be m 
Behaviour here; I muſt admit of no Alteration 
from it, and by the Grace of God never will. 

Biſb. Ch. Do you obſerve all theſe Statutes? 

Preſ. Yes, my Lord, I hope we do, 

Biſh. Ch. You have a Statute there for Maſs, 
why don't you read Maſs ? 

Preſ. My Lord, the Matter of this Oath is un- 
lawful; and in ſuch a Caſe no Man is oblig'd to 
obſerve an Oath : Beſides, the Statute is taken 
away by the Laws of the Land. 

Biſh, Ch. By what Law? 

Dr. Stafford. By that which obliges to ſay 
Common-Prayer. 

Bifh. Ch. What, the Act of Uniformity? I 
have often conſidered it, and don't remember one 
Word of Maſs in it. | 

Dr. Staff. But that obliges us to uſe the Li- 
turgy of the Church of Exgland in all Collegiate 
Churches and Chapels. And, I hope, my Lords, 
you do not imagine that we can ſay Common- 
Prayer and Maſs together. 

Biſh. Ch. Do you allow that Act of Parlia- 
— can free you from the Obligation of a Sta- 
cute: 

Preſ. J do not ſay but that his Majeſty may 
alter our Statutes, nor do J know but a 3 
may do the ſame; I diſpute not their Power; 
only this, My Lord, I fay, that I, who — 
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have taken an Oath to obſerve theſe Statutes as 
they now ſtand, and am ſworn not to admit of 
any Change or Alteration by any Authority what- 
ſoever ¶ Aud then turning to the Oath, where they 
zyvere to obſerve thoſe Statutes and no other, according 
zo the Literal and Grammatical Senſe, Sc. and read- 
ing it to their Lordſhips] can obey none: But then 
thoſe who come after ſuch Limitations and Re- 


ſtrictions are made, are not oblig'd to obſerve 


them ; and that, my Lords, is our Caſe, as to the 
Statutes of the Maſs. 

Then the Decree of the 22d of June was read, 
declaring the Preſident's Election null and void. 

Biſh. Ch. Did you know of this Commiſſi- 
on, Cc? | | : 

Preſ. Yes, my Lord, I have heard of it. 

Bifh. Ch. Why then did you not obey it? 

Preſ. 1 was never cited before their Lordſhips, 
nor was either heard by them in Perſon or Proxy; 
and I think I am the only Inſtance that is extant, 
of any Man that was ever deprived of a Freehold, 
wherein he was legally inveſted, and of which he 
was quietly poſſeſſed, without being ſummoned 


or heard. | 
Here Mention was made of Dr. Fairfax's Suſ- 


penſion. : 

Preſ. My Lord, he is abſent, and if your Lord- 
ſhips give me leave, I have ſomewhat to ſay on 
his Account; your Lordſhips may pleaſe to ob- 
ſerve in that Decree, that the Reaſon given why 
Dr. Fairfax was ſuſpended from his Fellowſhip, 
was, becauſe he had not obeyed his Majeſty's 
Command, in not electing Mr. Anthony Farmer 
Preſident of the College: Now the Charge of 
Immorality given in againſt Mr. Farmer by the 
College-Delegates was made our, and their Lord- 
ſhips fully ſatisfied in it, on the 29th of July; not- 
withſtanding which, this Decree for Suſpenſion 
of Dr. Fairfax was fixed on the College-Gates, 
Auguſt 2d. 

Biſh. Ch. The King hath for the moſt part 
recommended to the Preſidentſhip of this Col- 
lege. 

pref I am the twentieth Preſident, and only 
four of that Number have been recommended by 
the Kings and Queens of England, whereof three 
were every way qualified for that Office. 

Biſh. Ch. Who were thole ? 

Preſ. My Lord, there was one in the Time of 
Edward VI. one in Queen Elizabeth's, and two 
in the late King's Reign. | 

Biſh. Ch. Was there never a one in King Charles 
the Firſt's Reign? 

Preſ. Not that we know of. 

Biſb. Ch. What think you of Dr. Oliver? 

Preſ. It doth not appear to us, my Lord, that 
he ever had a Mandate. 

Biſb. Ch. But it appears to us, and that I will 
bring you one to ſwear, that he had a Mandate. 

Preſ. The Truth is, we have loſt the Regiſter 
of Dr. Oliver's Election and Admiſſion ; the Re- 
giſter betwixt the Year 1640, or thereabouts, and 
ſixty, being taken away by thoſe who were turned 
out of the College at that Time; but I believe, 
my Lord, we are able to prove that he was elect- 
ed and admitted according to the Statute. 

Biſb. Ch. Was Dr. Clark a Statutable Perſon? 

Preſ. Yes, my Lord. 

Biſh..Ch. Do not the Statutes require that he 
ſhould be in Orders? Was he in Orders? 

Preſ. My Lord, the Statutes only require that 
he ſhould be Doctor of Divinity, Phyſick, Law, 


or Maſter of Arts. There is indeed: one Statute 
which ſays, The Preſident or Senior-Fellow ſhould 


read Prayers upon ſuch certain Days; from whence 


we conclude, that the Founder ſuppos'd we might 


have a Preſident that might not be in Orders; and 


in ſuch a Caſe he takes Care that the Senior- 
Fellow ſhould do his Duty. ' 


Mr. Char. My Lord, will you be pleaſed: to 


ask Dr. Hough, whether Dr. Clark was married, 
or not ? 1 | 

| Preſ. No, Sir, he was a Widower. 

Then a Petition was read from the Society to 
his Majeſty, figned the 9th of April, and prelent- 
ed the 1cth to the Earl of Sunderland, by the 
Hands of Dr. Thomas Smith, and Captain Bag ſbam 
wherein *twas ſet forth, that having heard that is 
Majeſty would recommend Mr. Farmer to them 
a Perſon uncapable, they did humbly beſeech him, 
either to leave them to a tree Election, or to 1 
commend a qualified Perſon. 

Biſb. Ch. Was this the Petition? 
_ Anſwer. Ves. | ; 

Biſb. Ch. Why then did you not ſtay for hi 
Majeſty's Ankwer : 1 1 | 2 

Hreſ. My Lord, We did till the very laſt Day 
wherein we are limited to finiſh the Election; 
and my Lord Sunderland returned in the King's 


Name this Anſwer, That his Majeſty expected to 


be obeyed. Now, my Lord, we did no longer 
defer the Election, becauſe our Statutes enjoyn us 
within ſuch a Time, and we ſtaid to the utmoſt: 
Nor could we chooſe the Perſon his Majeſty 
did recommend, knowing him to be ſo unfit, 


as we afterwards made him appear to be. The 


Society was therefore to proceed to the Election 
o another Perſon, and did agree on ſuch as you 
ce. | 


Biſh. Ch. A Mandate always implies an Inhibi- 


tion. | * 

Preſ. My Lord, I cannot conceive that. 

Bijh. Ch. But I can; and if you queſtion it, 
here's the King's Council ready to argue it. 

Pre/. My Lord, whilſt the Perſon his Maje- 
{ty recommends | ary duly qualified for the 
Place, it ſeems indeed to imply that we ſhould 
not proceed to the Election of another; but 
when he is known to be utterly uncapable, it 
Gans to be the ſame as if there were no Letter 
at all. 

Some other Things and Queſtions leſs material 
were put, and then the Court was adjourned to 
Saturday the 22d, at Nine in the Morning, to the 
common Room, the Hall being, as they ſaid, too 
publick and incommodious. 


SATURDAY, October 224, 1687. 


As ſoon as their Lordſhips met in the common 
Room, and the Society before them, the firſt 
Word was, Withdraw ; and after a little Time, 
the Preſident was called in alone. 


Biſh. Ch. D? you ſubmit to the Decree of 
| the Commiſſioners, whereby the 
Election is declared Null? 
Preſ. As to that Decree of the Lords above, it is 
a Nullity in it ſelf from the Beginning to the 
End, as it relates to me, I never having been ci- 
ted, nor having ever appeared before them, either 
in Perſon or Proxy. Beſides, my Cauſe it ſelf was 


never before them; their Lordſhips never enquiring 


or asking one Queſtion concerning the Legality 
or 
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or Statutableneſs of my Election; for which Rea- 
{ons (as I am informed) that Decree was of no 
Validity againſt me, according to Merhods in the 
Civil Law: But if it were, I am poſſeſſed of a 
Freehold, according to the Laws of England, and 
the Statutes of the Society, having been eleCted 
as unanimouſly, and with as much Formality as 
any one of my Predeceſſors, Preſidents of this 
College, and afterwards admitted by the Lord 
Biſhop of Y/:nton. our Viſitor, as the Statutes of 
the College require; and therefore I can't ſubmir 
to that Sentence, becauſe I think I cannot be de- 
prived of my Freehold, but by Courſe of Law in 
Meſiminſter-Hall, or by being ſome ways incapa- 
citated by the Founder's Statutes. 

Biſh. Ch. Will you deliver up the Keys of the 
Preſident's Office, and Lodgings, to the Ule of 
that Perſon whom the King has appointed your 
Preſident, as the Statutes require? | 

Preſ. I will immediatly do it, if that appears. 

Biſh. Ch. Turn to that Part of the Preſident's 
Oath, where he promiſeth to ſubmit quietly if he 
ſhall be expelled, either for his own Fault, vel 06 
aliam Cauſam. 

Preſ. My Lord, that Statute only concerns me, 
if I am expelled for any Fault committed by me. 

Biſh. Ch. Vel ob aliam Cauſam? 

Preſ. Then, my Lord, to be ſhort, here is no 
Cauſe at all. 

Bib. Ch. I ask you again, Will you deliver up 
the Keys to the Prefident whom his Majetty hath 
appointed ? 

' Pref. There neither is, nor can be a Preſident 

ſo long as I live, and obey the Statutes of the 

College; and therefore I do not think fit to 

give up my Right, the Keys and Lodgings. 

q Biſh.Ch. We may demand them of you as Vi- 
tors. 

Preſ. My Lords, we never deliver up the Keys 
to the Biſhop of Minton. and we own no greater 
Viſitorial than his; he hath the King's Autho- 
rity. *Tis by Virtue of a Royal Charter that we 
live together, and enjoy the Benefit of this Place, 
that empowered our Founder to _ us a Rule, 
and obliged us by Oath to act ſuitable unto it: 
And the Biſhop of Hinton. is hereby conſtituted 
to be our Viſitor z and all this we own from the 
King's Authority. The Biſhop of T inton. is our 
ordinary Viſitor; the King (I preſume) our ex- 
traordinary. But your Lordſhips know it hath 
been controverted, Whether the King can viſit a 
2 College or not? The Authority of the 

reſident is made by delivering up the Statute- 
Book, and Keys; and therefore I look upon 
them as an eſſential Badge of my Office. 

But I humbly beg that I may ask your Lordſhip 
one Queſtion. 

Your Lordſhip is pleaſed to demand of me to 
give up theſe Things: Does your Lordſhip own 
my Right? For if not, What is it your Lordſhips 
would have me give up? 

Biſh.Ch. No, we look upon you as an In- 
truder, | 

_ Pref. If Tam an Intruder, the Biſhop of Win- 
ton. made me one; and I thank God for it. My 
Lords, the Time we have been allowed for this 
Appearance, has been very ſhort z but one Day be- 
twixt it and the Citation. We are Men ignorant 
in the Laws, and I muſt confeſs it of my ſelf in 
particular, that I have endeavoured to give your 
Lordſhips a plain ſatisfactory Reply to ſuch Que. 
ſtions as your Lordſhips have been pleaſed to put 


to me. It is very probable, that through Igno- 
rance and Inadvertency, I may expreſs my ſelf 
unwarily. If fo, I beſeech your Lordſhip let no 
Advantage be taken of it; my Intention has been 
always to expreſs my ſelf with all imaginable 
Duty to the King, and Reſpects to your Lord- 
ſhips. If I have done otherwiſe, I beſeech your 
Lordihips Candor in a favourable Interpreta- 
tion of what I ſaid, that nothing may be taken 
amiſs, where all was dutifully intended. And 
now, my Lords, thus far have I appeared before 
you as Judges; I now addreſs to you as Men of 
Honour, and Gentlemen; I beſeech you to re- 
preſent me as dutiful to his Majeſty to the laſt 
Degree, as I always will be, fo far as my Con- 
ſcience permits me, to the laſt Moment of my 
Life; and when I am diſpoſſeſſed here, I hope 
your Lordſhips will intercede that I may no 
longer lie under his Majeſty's Diſpleaſure, or be 
frown'd upon by my Prince, which is the greateſt 
Affliction can befal me. | 


Upon this the Preſident was ordered to withdraw, 
and after a little Time, he and the Fellows were 
called in again. Then the Biſhop repeated this 
Daeſtion. 

Biſh. Ch. Dr. Hough, Will you deliver up the 
Keys, and quiet Poſſeſſion of the Lodgings, to 
the Perſon whom his Majeſty has appointed Pre- 
ſident? [To whichno Anſwer was returned.) The 
Biſhop repeated a ſecond Time, 

Pre/. My Lords, I have neither ſeen nor heard 
any thing to induce me to it. 

Biſh. Ch. Dr. Hough, Will you deliver up the 
Keys, and quiet Poſſeſſion of the Lodgings, to 
the Perſon whom his Majeſty has appointed Pre- 
{dent ? | 


Whereupon the King's Proctor ſtood up and accu- 
/ed Dr. Hough of Contumacy. Then the Bi- 
ſhop of Cheſter admoniſh'd him in theſe Wards, 
three Times. 


Biſh. Ch. Dr. Hough, I admoniſh you to de- 
part peaceably out of the Lodgings, and to act 


no longer as Preſident, or pretended Preſident of 
this College. 


Which being ſo done, they ſtruck his Name out of 
the Book, and admoniſhed the Fellows, and 
others of the Society, that they ſbould no longer 
ſubmit to his Authority. 


SATURDAY, October 22d, 1687. 
OXON. 


Dr. Fairfax's Caſe before the Commiſſioners. 


T the firſt Seſſions Dr. Fairfax purpoſely 
abſented himſelf; but Mr. Atterbury ma- 
king Affidavit he was in Town, and that he ad- 
viſed him to appear, the Doctor accordingly did 


ſo the next Day. The Doctor being called in 


alone, and the Doors immediately ſhut, he begg'd 
of their Lordſhips ſome Company might be let in, 
becauſe, as all had obſerved, the Biſhop in his 
Speech, at the opening their Commiſſion, pro- 
miſed to tranſact every thing in the Face of the 
World. The Biſhop complained of the Crowd, 
The Doctor then deſired to fetch in but two or 
three, at length but one, and him at the Door, 
viz. the College-Steward, a Publick Notary. 

Bar. Jen. You muſt not think to preſcribe to 
the Court, 


Bid. 
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Bi. Ch. What's the Cauſe of your Contempt, 
in not 2 at either Seſſions Veſterday? 
Dr. Fairf. No Contempt, my Lord, but for 


theſe enſuing Reaſons. Firſt, I thought my Sut- 


enſion above had eaſed me of that Trouble. 
The Doctor tendring a Copy of it, which was 
read by the Commithoners.] The Doctor inſiſted 
very much on the Reaſons their Lordſhips at 
IV bite-hall gave for this Suſpenſion; viz. for not 
obeying his Majeſty in electing Mr. Farmer, he 
tendring a Copy of Articles made good againſt 
him; and yer their Lordſhips ordered his Sul- 
penſion to be fix'd on the College-Gates five Days 
after that famous Hearing. SecondReaton tor his 
Non-appearance, That upon the firit Day of the 
enſuing Term, he intended ro meet the Lord 
Chief Juſtice, at his Court of King's-Bench, for 
Relief againſt the Sentence, his Fellowſhip being 


a Freehold; witneſs Coveny's Ca. e. 


Biſhop Ch. You will find but little Favour there. 

Dr. Fairf. My Lord, in Courts of Judicature, 
I only expect Juſtice ¶ and turning to the Lord 
Chief Fuſtice | J have my ſelf ſaid he, been 
above four Years in all the Courts of Meſtmiuſter- 
hall, and found excellent Juſtice, and 1 will ſee 
how it is now. 


L. C. J. You ſhall have Juſtice. 


Dr. Fairf. But your Lordſhip may ſave me the 


Labour of two Journies and my Charges, by 
improving your Lordfaips deſerved Intereſt with 
my Lords Commiſſioners there, and get them now 
to take off my Suſpenſion: Ir is ill travelling at 
this time of Year ; and beſides I am not rich. 


Bar. Jen. To ſue in J/Veſtminſter-hall requires a 


Purſe. 

Dr. Fairf. My Lord, I did not fay I was poor. 

L. C. J. You muſt make your Supplication and 
Submiſſion to the King. : 

Dr. Fairf. My Lord, they tell me, that this 
Buſineſs lies in your Lordſhip's Court, and only 
there (beſides the Trouble I am otherwiſe to give 
your Lordſhip) what a Noiſe will the Cauſe make 
that Dr. Fairfax is ſuſpended for this very Reaſon? 


vg. not obeying the King, in electing Anthony 


Farmer, ſuch a Virtuoſo and under Correction, 


your Lordſhips are obliged to take off my Suſpen- 


ſion, to take off the Shame from that Body, whoſe 


Number, by a common Adjunct you your ſelves 


have lately encreaſed. 


Bar. Jen. We mult not endure theſe RefleCti- 
ons on the Court. : 
Biſb. Ch. But will you ſubmit to this Viſitation ? 


Then Dr. Fairfax read a Paper, ſub/cribed by him, 
dated October the 22d, in theſe Words : * My 
& Lords, 1 have been Summoned, and appear- 
© ed in this Cauſe before the Lords Eccleſi- 
& aſtical at W hite-hall, with whom your Lord- 
% ſhips are now joined in Commiſſion 3; and 
& then gave in my Anſwer : 1 have nothing to 
* add to it, and find no Reaſon to retratt it.“ 


Henry FAIRFAX, 


Biſh. Ch. Will you admit of the Biſhop of Ox- 


ford ? 


Dr. Fairf. Jam ſuſpended. 

Biſh. Ch. Have you done no Collegiate Act ſince 
your Suſpenſion ? 

Dr. Fairf. My Lord, I have gone into the 
Hall, and laid in my Chamber: I did not think 
their Lordſhips, when they ſuſpended me, ever 
intended that I ſhould not cat, drink, or ſleep. 


Bifh. Ch. If your Suſpenſion was off, would 
you ſubmit to the Biſhop of Oxford ? 

Dr. Fairf. Truly, my Lord, I cannot do it. 

Then all the Fellows were called into Court. 

The Preſident being withdrawn, the Biſhop 
put the Queſtion to all the Fellows; viz. Whe- 
ther they would aſſiſt ar the Admiſſion of the 
Biſhop of Oxford to be inſtalled Preſident, by Vir- 
tue of the King's Mandate? To which was an. 
ſwered by all the Fellows, to this Effect (ex- 
cept Dr. Pudſey, and Dr. Thomas Smith, who an- 
{wered doubtfully, and Charnock, that he would 
aſſiſt) That they were under Oaths to the con- 
trary, and therefore could not do it. 


Then all were ordered to withdraw ; and Dr. 
Pudley being called in alone, they asked him con- 
cerning the Manner and Form of Inſtalling a 
Preſident 3; which he inſtructed them in. 


The Court adjours'd till two in the Afternoon, 


S ſoon as they met, a Letter from the Earl 
A of Sunderland to Dr. Pudſey, was read, 
dated the 2d of Auguſt, ſignifying, that the So- 
ciety in Anſwer to his Majetty's Letter, com- 
manding them to admit the Biſhop of Oxford, 
agreed unanimouſly in this Anſwer, That the 
Place was full. Their Lordſhips were pleaſed 
to ask the Fellows fingly, whether that was 
their Anſwer ? And as many as were there, own- 
cd that it was. | 

During this Examination, the Preſident came 
into Court, and having waited until it was en- 
ded, and their Lordſhips, at a Pauſe, he made 
his Application to them: © My Lords, if your 
© Lordihips _ to give me leave, I would 
* gladly ſpeak a few Words.“ They were all 
pleaſed to put off their Hats, and ſay he mighr. 
Whereupon he ſaid, + My Lords, you were 
pleaſed this Morning, in Purſuance to a De- 
cree of the Lords Commiſſioners at London, 
to deprive me of my Place of Preſident of 
this College, and to ſtrike my Name out of 
the Buttery- boo. I do hereby proteſt againſt 
all your Proceedings, and againſt all that you 
have done, or hereafter ſhall do in Prejudice 
© of me and my Right, as illegal, unjuſt and 
© null; and therefore I appeal to my Sovercign 
© Lord the King in his Courts of Juſtice.” Up- 
on which, the Strangers and young Scholars in 
the Room gave a Ham; which ſo much in- 
cenſed their Lordſhips, that notwithſtanding all 
the Proteſtations the Preſident and Fellows could 
make, the Preſident in particular offering to 
purge himſelf by Oath, that he was no way ac- 
ceſſary to or abetting of it, and declared that 
he was heartily aſhamed and troubled at it; yet 
the Lord Chief Juſtice was not to be pacified, 
but charging it upon the Preſident, bound him 
in a Bond of 1000 J. and Security to the like 
Value, to make his Appearance, at the King s- 
bench Bar, the 12th of November. At the ſame 
time Baron Jenner took Occaſion to pun on the 
Preſident ( Hough's) Name, ſaying to him, Sir, 
you muſt not think to huff us. | 

After this, was read the Anſwer the Fellows 
returned to his Majeſty upon his Command to 
them, upon the 4th of September, to elect the Bi- 
ſhop of Oxford The Anſwer was under the Hand 
of a publick Notary, ſubſcribed by all the Fel- 
lows then preſent, except Mr. Charnock. The 
Biſhop of Cheſter was pleaſed to charge the Fel- 


lows 
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lows of Unmannerlineſs, for ſending ſuch an An- 
ſyer to their Prince after ſuch a Manner. 
So they adjourn'd till Tueſday the 25th, at Eight 
in the Morning. 


TuzsDAY, Offober the 25th, 1687. 
HE N the Court met, Dr. Stafford offer- 


el a Paper in Anſwer to what was object- 
ed on Friday, that a Mandate implied an Inhibiti- 


on; which their Lordſhips having peruſed, 


would not ſuffer to be read publickly, but asked 
the Fellows whether they would ſign it, bidding 
them to do it at their Peril. 

Then the Fellows had Leave to withdraw into 
the Hall, and not being ſatisfied that it was neceſ- 
fary to ſign a Plea, which their Lordſhips refuſed 
to have argued, they returned the Paper into the 
Court, ſubſcribed only by Dr. Fairfax and Dr. Staf- 
ford. The latter, after ſome Debate, deſired to 
withdraw, but Dr. Fairfax ſtood to it. 


4 Copy of Dr. Stafford's and Dr. Fairfax's 


lea. 


To the Right Reverend and Right Honourable his 
Majeſty's Commiſſioners for the viſiting St. Mary- 
Magdalen-College in Oxon. 


May it pleaſe your Lordſhips, 
N Friday laſt in the Afternoon you ſeem'd 
to inſiſt very much on this; vg. That his 
Majeſty in commanding the Fellows of the faid 
College to elect Mr. Farmer Preſident, did there- 
by inhibit them to elect any other Perſon what- 
ſoever ; which has not yet been made appear to 
be Law, either out of the Books of Civil, 
Canon or Common Law : Neither is it agree- 
able to Reaſon, that a Command to elect a 
Perſon uncapable, ſhould include in it an Obli- 
ation not to elect a Perſon capable, that being a 
Find of Contradiction in terminis. Yet this being 
ranted, it cannot in the leaſt affect the ſaid Fel- 
hoe or invalidate their Election of Dr. Hough, 
notwithſtanding his Majeſty's Mandate in Behalt 
of Mr. Farmer, who being incapable of the Place, 
the Fellows cannot be ſaid to be guilty of any Diſ- 
obedienceor Diſloyalty, in proceeding to the Elec- 
tion of another Perſon who was qualified accord- 
ing to Statute, being forced to make an Elec- 
tion. For they are obliged by the Statutes of 
their College (when call'd together) to elect a 
Preſident, or any Officer, under Pain of perpe- 
tual Expulſion from the College, to meet and 
make an Election; which Puniſhment they incur 
0% facto, who either refuſe to meet when fo call'd, 
or being met, to nominate or elect a Perſon into 
the Office void, as appears by the Statutes of 
the ſaid College : Titulo de numero Scholarium & 
eleftione Præſidentis. Now according to the Foun- 
der's Direction in the ſaid Statute, on the 15th 
of April laſt, the Fellows were called together by 
the Vice-Preſident to elect a Preſident in the Place 
of Dr. Clark deceaſed, and the Oath defired to 
be taken before the Election was adminiſtred by 
the Vice-Preſident to them, whereby they are 
oblig'd to nominate and ele& a Perſon that ei- 
ther is, or has been Fellow of Magdalen-College, or 
New-College in Oxon. Which Oath, when the 
Fellows had taken, it was not in their Power to 
elect Mr. Farmer; and yet they were then 


oblig'd to make an Election, under Pain of per- 


Vo I. IV. 


for not Elefing Anthony Farmer Prefident. 
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petual Amotion from the College; as appears by 


the forecited Statute. And it cannot be ima- 
gined, that his moſt ſacred Majeſty did expect that 
the Fellows ſhould be either perjur'd, or forfeit 
their Right to their Fellowſhips, rather than diſ- 
obey his Command; his Majeſty having moſt 
graciouſly declared, that Conſcience ought not 
to be forced, and that none c his Subjects ſhould 
be moleſted in the Enjoyment of their Rights. 
and Privileges, &c. Now, that our Proceedings 
at the Election cannot lay any Imputation of our 
Diſobedience or Diſloyalty upon us, will thus 
be made appear. Either we had the Power to 
elect a Preſident, or we had not: If we had 
not, to what End or Purpoſe did his Maje 
command us to elect one? If we had, our 
Power was either reſtrain'd to Perſons ſo and fo 
qualified, or we were at Liberty to chooſe whom 
we pleas'd : But we could not do the latter, as 
appears by our Statutes ; and therefore we could 
not elect Mr. Farmer, being not inveſted with 
any Power to elect a Perſon unqualified. And if 
we had ſo done, our Election would have been null 
and void in itſelf, and the Perſon elected liable to 
be turn'd out by our Viſitor. 
As for the Decree of his Majeſty's Commiſſion- 
ers (in Purſuance of which your Lordſhips have 
admoniſh'd Dr. Hough to receed from the Place of 
Preſident, and quietly to reſign the Keys of his 
Office, and have his Name ſtruck out of the Col- 
lege-Book) we humbly conceive it to be null and 
void in ſelf, to all Intents and Purpoſes, Dr. Hough 
being thereby depriv'd of Freehold for Life (of 
which he was duly and legally poſſeſs'd) without 
ever being called to defend his Right, or any Miſ- 


demeanor objected againſt him. Wherefore we 


humbly beg leave of your Lordſhips, that Dr. 
Hough may be permitted to defend his Right and 
Title to the Preſidentſhip at Common-Law, be- 
fore any other Perſon is put in Poſſeſſion of the 
Place. 
THoMAS STAPFORD, 
HEN. FAiRFaAx. 


After this, Mr. Wiggins, Chaplain to the Biſhop 
of Oxford, was called in, who delivered a Paper, 
impowering him, as Proxy, to be inſtalled Preſi- 


dent for his Lord; which being read, together 


with the King's Mandate for the Biſhop of Oxon. 
the Queſtion was put to two or three of the Se- 
niors, Whether they would aſſiſt at this Inſtal- 
ment? Which they refuſing, the Court adjourn- 
ed to the Chapel, where the Biſhop of Cheſter 
put Mr. Wiggins into the Preſident's Stall, where 
he took the Oath which the Statutes enjoin the 
Preſident at his Admiſſion, and the Oaths of Alle- 
giance and Supremacy the latter of which he was 
ordered to take upon his Knees, which he accord- 


ingly did. Then their Lordſhips conducted him 


to the Door of the Preſident's Lodgings, where 
knocking three times, and the Door not being 
opened, they returned to the common Room, 
and commiſſhon'd Atterbury, and a Tipſtaff, to 
fetch a Smith to force it open; which was 
done, their Lordſhips being preſent all this 
while : None of the Fellows, except Mr. Char- 
zock, aſſiſting, or being ſo much as preſent at ei- 
ther of thels Performances. Then the Commiſ- 
ſioners being returned to the common Room, 
Dr. Fairfax deſired Leave, at their Leiſures, to 
ſpeak z which was granted. 


N n Dr. Faitf. 
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Dr. Fairf. My Lords, your een have be2n 


doing of what I can by no Means conſent to. 


Biſhap Ch. You are big to be delivered of your 
own Deſtruction. Will you ſubmit to the Bithop 
of Oxon. as now inſtalled Preſident, by Virtue ot 
the King's Mandate? 

Dr. Fairf. I will not; I cannot; becauſe we 
have a ſtatutable and legal Preſident already. 

Then the ſame Queſtion was put to the So- 
ciety, which being a Buſineſs of Moment, they 
deſired Time till the Afternoon to conſider it. 

Then the Court adjourn'd till Three o'Clock ; 


at which Time the Anſwer was given in by the 


Society (except Dr. Fairfax, who had given his 
in the Morning) That whereas his Majefty hath 
been pleaſed, by his Royal Authority, to cauſe the 
Right Reverend Father in God, Samuel Biſhop 


of Oxon. to be inſtalled Preſident ; we whoſe 


Names are hereunto ſubſcribed, do ſubmit, as far as is 
L:wful and agreeable to the Statutes of the College, 
and no way prejudicial to the Right and Title of 
Dr. Hough. 

This Anſwer was accepted, except the laſt 
Clauſe, which the Lord Chief Juſtice, and Baron 
Fenner declared, as Judges, to be inſignificant, fince 
nothing they could do, conld any way invalidate 
Dr. Hough's Title; bur left them {till at Liberty 
to be Witneſſes for him, or any other way be ſer- 
viceable to him in the Recovery of his Right. 


Upon this Aſſurance, the Society was prevailed 


with to leave out the laſt Clauſe. 

Then all were commanded to withdraw: And 
Dr. Fairfax being called in, the Biſhop asked him 
what he meant by his Paper above-mentioned, da- 
ted October the 22d, and whether he did ſubmit 
to the Authority of the Court ? : 

Dr. Fairf. As I have denied it above, ſo I do 
__ 

Then the Court was opened, and the Doctor 
complained before them all, that he was twice 
cloſeted ; and being asked, Whether he would 


obey the Court, and Biſhop of Oxon? He plain- 
ly 


enicd both. Upon which the Buttery-Book 
was called for, and the Biſhop of Chefier com- 
manded his Name to be ſtruck out; and this Sen- 


dence paſſed; viz. 


* as you hade denied the Authority of 
the Court, and refuſed to obey the Biſhop of 
Oxon. whom the King hath made your Preſident 
and taken Commons after your Suſpenſion ; We de- 
clare your Place void, and command you quietly to 


depart the College in fourteen Days. 


Dr. Fairf. My Lords, all the huge Calamitics 
that have befallen me, are on the ſole Account of 
a religious and conſcientious Obſervation of our 
pious Founder's Statutes, whole Bread I have eaten 
almoſt theſe thirty Years. 

I. C. J. No Speeches: Beſides, if you have any 
Papers, inſtead of reading them, leave them in 
the Court. 

Then, with much ado, the Doctor prevailed 
with them to let him read his Proteſtation, which 
he left in the Court. 


Henry Fairfax, Fellow of Ft. Mary-Magdalen- 
College, do under my former Anſwer heretofore 
made, and to the Intent it may appear that I have not 
conſented, nor agreed to any thing done againſt me, 
and to my Prejudice, I proteſt that your Sentence given 


here againſt me, is Lex nulla, and fo far as ir fe 
appear 10 be aliqua; J do ſay it is iniqua & injuſta: 
and that therefore I do from it, as iniqua & injuſta. 
appeal to our Sovereign Lord the King, in bis Cau;1, 
of Juſtice, as the Laws, Statutes and Ordinances of 
the Land will permit in that Behalf. | 


Subſcribed, 


wes HENRY FAIRTAx. 

This Proteſtation was over ruled, and a Copy 
of the Sentence denied, though molt earneſtly de- 
fired at the Inſtance of Dr. edges, and Mr. Vice. 
Chancellor, two Days after. 

At the Cloſe of the Seſſions, their Lordſhips 
declared, that they were very well ſatisfied with 
the Anſwer the Society had given them; and 
though before they had laid a Libel to their 
Charge, yet that Night they declared, they had 
met with nothing from them but Civility, and 
that they ſhould receive the fame from them; 
that they had ſhewn themſelves Men of excel. 
lent Tempers this Day and before; and that they 
would repreſent it faithfully Above to their Advan- 
tage, and that if it any way lay in their Power to 
ſerve them, they ſhould be very ready to do it. 

Then they adjourned till Yedne/day Morning, 
ordering them to bring in their Anſwer to the fol- 
lowing Queſtions. | 


I. What Gifts and Proviſions have you for Enter. 
tainment of Strangers © | 

II. What is the Value of it? 

III. How ts it applied? 

IV. Aud where is the Place of Entertainment? 


WEDNESDAY, Ocfober 26th, 1687. 


N the Morning they made it a to their 
I Lordſhips —— or they were 
obliged to give in Charity-Money, 2 J. 3 5. 44 
and that beſides that, they gave, communibus anni 
almoſt 100 /. as appeared by a Paper they then 
delivered in. Upon this their Lordſhips were 
pleaſed to expatiate upon their generous Bounty 
and Liberality, laying, the Complaint of this Ac- 
count was groundleſs, and that it would induce 
the King to a better Belict of them in all other 
Matters. 

Then a Petition of Dr. Rogers, late Organiſt, 
was given in, deſiring to be reſtored, which was 
read; but ſeveral Miſdemcanors being proved 
againſt him, it was thrown out, and he adviſed 
to reſt ſatisfied with 30 J. per Ann. which the 
College had beſtowed on him, when they turn'd 
him out of his Place. | 


THURSDAY, October 27th, 1687. 


T HIS Morning they received a Liſt of Leaſcs, 
Sc. which had been renew'd two Tears 
laſt paſt, Mr. Charnock, the new Convert, asked 
their Lordſhips, whether thoſe Leaſes ſtood gocd, 
which had been ſealed ſince Dr. Hongb's Election; 
The Lord Chief Juſtice anſwered, Ves; for Cor- 
porations always ſtick by their Seals. Then ther 
Lordthips peruſed the College-Regiſters, and find- 
ing nothing in them to object againſt, they were 
returned, and the Court adjourned till the After- 
noon. At which Time their Lordſhips told them, 
That having received no Expreſs from —_ as 

they 
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they expected, they would adjourn till Friday at 
Eight in the Morning. 


Fzxipay, October 28th, 1687. 


HE Commiſſioners being ſeated, all were 
T commanded to withdraw: Then only the 
Fellows were called in, and the Biſhop of Cheſter 
faid, they had repreſented them fairly to the King, 
but his Majeſty expected ſome farther Submiſſion, 
which they adviſed them to make, by acknow- 
ledging their Contempt to his ſacred Majeſty in 
Perſon, and to his Letters; and that they ſhould 
promiſe to behave themſelves Loyal for the future; 
and that they ſhould ſome Ways own the Pro- 


ceedings and Legality of the Court, and implore his 


Majeſty's Pardon, and lay themſelves at his Feet. 

The Fellows making a little Pauſe, the Biſhop 
of Cheſter told them, they might Word it them- 
ſelves; or, if they thought fir, Mr. Tucker ſhould 
aſſiſt them in a Form. Then all the Fellows 
withdrew into the Hall, and drew up the follow- 
ing Anſwer. 


May it pleaſe your Lordſhips, 


72 have endeavoured in all our Actions, to ex- 
preſs our Duty in all Humility to his Majeſiy 
and being conſcious to our ſelves, that in the whole 
Conduct of the Buſineſs before your Lordſhips, we have 
done nothing but what our Oaths and Statutes indiſ- 
pen/ably oblige us to, we cannot make any Declaration, 
whereby we acknowledge that we have done any thing 
amiſs, having adted according to the Principles of 
Loyalty and Obedience, ſo far as we could, without 
doing Violence to our Conſciences, or Prejudice to our 
Rights (one of which we humbly conceive the Electing 
a Preſident to be) from which we are ſworn upon no 
Account whatſoever to depart. We therefore humbly 
beg your Lordſhips to repreſent this favourably, with 
our utmoſt Duty to his Majeſty, whom God grant long 
and happily to reign. 


Upon their Lordſhips peruſing of the Anſwer, 
they expreſſed their Diſlike of it, ſaying, It did 
not come up to the Addreſs ſent to his Majeſt 
at Bath, which was read. To this it was 3 
That they hoped their Behaviour ſince had been 
every way anſwerable to what they had therein 
promiſed. Then their Lordihips ſaid, That it 
did not come up to what they delivered in on 
Tueſday. 

Dr. Bayly. My Lords, we have acted conforma- 
ble to our ſelves; and truly, my Lords, I cannot 
poſſibly confeſs any Crime. 

Biſh.Ch. We do not expect of you to confels 
any capital Crime, only to make ſome Acknow- 
ledgment. | 

Mr. Fulham. My Lord; we were ordered to 
addreſs our ſelves, as having acted in Contempt 


of his Majeſty's Authority, which, my Lord, / 


look upon as ſo great a Crime, that on no Ac- 
count I would be guilty of it. My Lord, we 
have endeavoured to obey his Majeſty to the ut- 
molt of our Power, and ſeeing your Lordſhips 
were pleaſed to accept our pe a on Tueſday, I 
humbly conceive your Lordſhip's Honour is en- 
gaged, that nothing further be required of us. 

Biſh. Ch. You are a very. forward Speaker, and 
abound in your own Senlc. 

Mr. Fulh. My Lord, I hope your Lordſhip 
will give me leave to ſpeak, when our Fortunes 
are ſo conſiderably at Stake. 

Vo I. IV. 3 


Then Dr. Bayly deſired of their Lordihips to 
give him Leave to explain what he meant by the 
Word ſubmit, in his Anſwer on Tueſday ; becauſe 
(faith he) I hear your Lordſhips under ſtood more 
than was meant, and leaſt your Lordſhips ſhould 
go away under a Miſtake, by the Word /ubmit, 
in the former Anſwer, I did not intend any future 
Obedience to the Biſhop of Oxford; but meant 
it in Reference to the King's Authority, inaſmuch 
as I did not oppoſe or reſiſt the Biſhop of Ox- 
ford's Inſtalment. 

Upon this, a freſh Qeſtion was put to the 
Fellows, Whether they would obey the Biſhop 
of Oxford, as their Preſident, in licitis & honeſtis ? 
To which all, except oneor two, anſwered, They 
could not obey the Biſhop of Oxford as their Pre- 
fident. 

Then Mr. Fulham was particularly asked the 
Queſtion. 

Mr. Fulh. Dr. Hough being duly elected and 
admitted Preſident, doth thereby obtain a Right, 
which I am not ſatisfied he hath any Way for- 
feited, and therefore can obey no other Perſon as 
Preſident. 

Biſb. Ch. Will you obey the Biſhop of Oxford 
as in Poſſeſhon? 

Mr. Fulh. I cannot, becauſe the Biſhop hath not 
lawful Poſſeſſion. 

Then he was asked, wherein? 

Mr. Fulb. He hath not Poſſeſſion in due Form 
of Law, nor by proper Officers. I am informed 
that the proper Officers to give Poſſeſſion of a Free- 
hold, is the Sheriff with a Poſſe Comitatus. 

L. C. J. Pray, who's the beſt Lawyer, you or 
I? Your Oxford Law is no better than your Ox- 
ford Divinity. If ;you have a Mind to a Poſe 
Comitatus, you 8 have one ſoon enough. 

Mr. Fulb. My Lords, I intended nothing but 
Reſpect to your Lordſhips, and have endeavoured 
to ſpeak and behave my ſelf with due Reverence; 
and I hope your Lordſhips will put a favourable 
Conſtruction on what I ſaid. 

Then all were commanded to withdraw, and 
the Buttery-Book was called for, and after that, 
Mr. Fulham was ſent for in; and by the Biſhop of 
Cheſter ſuſpended as followeth. 

Biſh. Ch. Mr. George Fulham, He have thought 
fit to ſuſpend you from the Profits of your Fellowſhip 
during his Majeſty's Pleaſure, for your Contempt and 
opprobrious Language. 

Then they adjourned till Jedne/day the 16th of 
Noveinber, ordering the abſent Fellows to be ſent 
for Home againſt that Time. So they immediately 
went for London 


WEDNESUAY, November 16th, 1687. 
at Nine in the Morning. 


T HE Lords Commiſſioners being far, the ſirſt 
Thing they did, ſent for the Buttery-Book ; 


then called for Mr. Joyzcr and Mr. Allibone, and 
entered them actual Fellows: The former in the 
Room of Dr. Fairfax, whom they had expelled; 
the latter in Place of Mr. Ludford, lately decea- 
ſed: All Oaths being diſpenſed with, beſides that 
of a Fellow. That done, the Fellows being called, 
and Reaſons given in for thoſe that were abſent, 
— Biſhop of Cheſter ſpoke a Speech to this 
effect. 
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GENTLEMEN, 


12 UR many Contempts and wilfal Diſoledience 


have occaſtoned this Viſitation, which will end at 
laſ? in your Ruin. This Society of yours has been 
long excrciſed in the Methods of Quarrelling; has al- 
ways been troubled with factious Spirits, and teſly 
Mutineers, ever fince the Reſtoration of the late Ring- 
You have encourag'd Duarre!s among yourſelves 3 
Ouarrels between yourſelves and Preſident 5 Quai 
rels, at length, between yourſelves and Vifitor. For 
I have often heard your tte Viſitor complain, that 
this Society was ever ſtocked with an unguiet and 
turbulent Generation. By theſe Steps, from quarrel- 
ling with the Preſident and Viſitor, you have at laſt 
advanced to the hizheſ? Pitch of Iuſolence, to quarrel 
with your Prince, aud affront his Sacred Majeſty. 
J endeavour'd before, at the opening our Commiſſion, 
to make you ſenſible of the Scandal that your Diſobe- 
dience will bring upon your Religion; how much you 
Stain and Diſhouour your liberal and ingenious Edu- 
cation in this Society. 

Yon cannot but know his Majeſty is your ſupream 
Ordinary. You cannot but have read in Bracton , 
who was twenty Tears Lord Chief Juſtice under King 
Henry III. Nemo preſumat de factis ejus diſqui- 
rere, ne dum contra factum ejus venire: All Diſo- 
bedience implies Pride : For no Man can diſobey his 
Governor, but he who thinks himſelf wiſer. The 
Reputation and Honour of a Prince at home, and his 
Re/pett abroad, are chief Standards of a Government. 
But theſe Pillars, as much as in you lies, you have 
endeavour'd to ſhake. Aud unleſs his Majeſty's Honour 


and. Right be vindicated by us, He can neither be 


feared at home, nor obſerved abroad. Tour Puniſh- 
ment muſt be as publick as your Crime. It cannot be 
conceived but his Majeſty, in Fuſtice, in Honour, in 
Clemency, and in his Royal Tenderneſs, could have 
proceeded otherways than he has done. On ihe firſ 
of April it was publiſhed that Dr. Clark was dead: 
On the Eleventh a Mandamus was directed to you, 
for chooſing Mr. Farmer. On the Ninth you preſented 
a Petition to the Lord Preſident ; wherein you laid 
yourſelves proſtrate at his Majeſty's Feet, repreſenting 
zo him the Iucapacity of Mr. Farmer, deſiring the 
Benefits of his gracious Declaration for preſerving 
your Rights and Properties, and beſeeching him to 
aominate another Perſon qualified according 10 your 
Statutes, in the Election of whom you- would ſhew 
your ready Obedience. So ſaid and ſo done, Gentle- 
men, had been very well. 

But immediately after the Delivery of the Petition, 
you not waiting his Majeſiy's Anſwer, proceeded on 
April the 15th to an Election of Dr. Hough; So 
that by this Af, which was plainly contrary to his 
Majeſty's Authority, whoſe Mandate did certainly 
imply an Inhibition, you directly confronted your for- 
mer Promiſes of ready Obedience, and were reſolved 


o give the King nothing but good Words: When you 


had dove this, as Men of ill Deſigns are always in 
haſte, for a Confirmation of it, you immediately wen. 
and furprized your Viſitor, and by that means per. 
faaded him to confirm Dr. Hough, that very Da 
be received an Order from the Lord Preſident to the 
contrary. 

Upon this News the King was much amazed, and 
required an Account of your Proceedings; therefore 
the Lords Commiſſioners iſſued out a Citation; and 
after hearing the Plea, upon mature Conſaltation with 
the Learned of both Laws, judged the pretended Ele- 


_ ion of Dr. Hough to be void and null, and him 10 


be removed, by an Inſtrument dated the 


which was affixed on the Gate. After this a Man- 
care was ſent on the to you to elef? the Bi- 
Hop of Oxon. Upon which Terms his Majeſfly <was 
eracioufly pleaſed to diſpenſe with your Dijabediencs 
hitherto. But this being diſobeyed, his Majeſt * in 
Perſon, on the 4th of September, ſent for Jou th 
Chriſt-Church, and required you immediately to ele 
the Biſhop of Oxon. Preſident. Jou went ſtrait tg 


the Chapel, a Place one would think ſhould have in- 


ſpired more Devotion and Awe of his Sacred Majeſty 
iu you z and there contemptuouſly ſubſcribed and ſigned 
a Paper, direftly thwarting his Majeſty's Command. 
The Ground of your Diſobedience you pretend that you 
could not elect him, whereas you could not but know by 
a written Mandate, that lay by you, that Admiſſion 


would have ſatisfied his Majeſty. Conſcience, the ſtale 


Topick of Rebellion, was here brought tovindicate your 
petulant and contumacious Behaviour. Jou pretended 
that you were obliged by Oaths, and I am ſorry that 
at the ſame Time you forgot that of Allegiance. And 
indeed there is not a greater Sign of Hypocriſy, than 
partial Obedience. Ilad you any Reſpect to the Fa- 
ther of your Country, and your Mother the Church, 
Jou would have ſacrificed your pretended Scruples, 
as a Peace-Offering to the King. The beſt of us, I 
am ſure, have Reaſon to beg God and the King's Pas- 
don. But you, as if his Majeſly reigned by Courteſy, 
would have a King under you, but none over you. 
You urged the Obſervance of your Statutes, of which, 
as it hath appeared, you have not been ſo conſtant 
Obſervers; when your own Humour prompts you to 4 
Diſpenſation, then you can readily embrace it; <wit- 
neſs but that of being ſerved per Maſculos, by which 
great Scandals have come to this Society by reaſon of 
Baſtards. | | | 
But when the King interpoſed, in whoſe Power 
alone it 1s to diſpenſe with them, then you preſently 
act according to ſuch Methods as theſe. None of theſe 
Pretences will eaſe you with wiſe and ſober Men. 
This was the only Oppoſition his Majeſty in his 
Progreſs receiv'd : Wherever his Sacred Majeſty 


came, he worked a miraculous Converſion, except in 


Oxford; and ſo far ſatisfied every one -with the 
Equity of his Proceedings, that none went away diſ- 
contented from his Preſence, unleſs it was for this 
Reaſon, that they could not enjoy it any longer. 

October the 20th, We came down, and upon open- 
ing our Commiſſion, ] took care to repreſent to you 
the Heinouſneſs of your Offence, and to perſuade you 
to a ſerious Repentance; but all in vain. 

For on Saturday Morning we required you to ad- 
mit and inſtal the Biſhop of Oxford; which all, ex- 
cept three, refuſed : In the Afternoon Dr. Hough 
having been deprived, and by us commanded to depart 
the College, came unto us without any leave, but not 


" without great Attendance , Circumſtances, I think, 


much unbefitting a Man pronounc'd expelled ; and 
there entered a Proteſtation againſt all that we had 
Tone, or hereafter ſhould do, as illegal, unjuſt and null; 
vhich he delivered not in Writing, but by Word of 
Mouths a Thing repugnant to the Nature of all Ap- 
Heals And which was worſe, without the uſual 


Salvo to his Majeſty's ſupream Power. When he had 


ſpoken it, there followed ſuch a tumultuous, ſeditious 
and inſolent HU M, which if you yourſelves had not 
applauded, or at leaſt conſented to, it was impoſſible 
but that you would have diſcovered ſome of thoſe Mu- 
tineers. However, ſince his Carriage and Language 
gave occaſion to it, bas thought fit that he only 
ſhould be obnoxious z and accordingly he was bound 
over. 


On 
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On Tueſday wei our ſelves cauſed the Biſhop of 
Oxon. 70 be inſtalled by his Proxy; after which we 
propoſed to you, whether being now inſtalled, you would 
ſubmit to him in licitis & honeſtis ? To which you 
gave an Anſaver under your Hands in the Affirmative. 
You then alſo deſired of us to repreſent your Caſe fa- 
wourably to his Majeſty, giving all Aſſurance of your 


Loyalty and Obedience. But this Aſſurance of Sub- 


miſſion laſted not long; for on Thurſday, being re- 
_ of — to Tabſerib ſuch a Submiſſion to his Ma- 
jeſty as we thought agreeable to your Duty, you re- 
quired Time to conſult of it; and after Deliberation, 
ſigned ſach a Paper, which ſeemed rather to be a Pro- 
teſtation againſt your former Submiſſion, than an Ac- 
knowledgement of your Crime. Upon this we might 
juſtly then have proceeded to an Expulſion : But we 
thought fit, in Compaſſion to you, to take a Fourney 
to London, and acquaint his Majeſty with your Diſ- 
obedience and ungrateful Behaviour. His Majeſty was 
extremely amazed that his Clemency ſhould be deſpiſ- 
ed; but yet, to your Comforts be it ſpoken, his Pati- 
ence and Goodneſs extends as far as your Provoca- 
tions can But if you ſtill perſiſs in your Obſtinacy, 
thoſe that are too tall to ſtand, and too ſtubborn to 
bend, deſerve to be broken. And now, I think, I have 
faid enongh to let you know, that the Fig-leaves you 
have ſo artificially ſtitched together, are not ſülſſici- 
ent to cover your Nakedneſs. I wiſh to God you had 
the ſame Tenderneſs for your Concern, as his Maje- 
ts Commiſſioners have for you. But if you ſtill 
per/iſt to oppoſe the Royal Power of the King, We, who 
are come to vindicate the Right and Honour of his 
Majeſty, reſolve to diſcharge our Conſciences and Du- 
ties to God and the King, without any Reſpect of Po- 


pularity; that's but the Paradiſe of Fools, and Scorn 


of - wiſe Men : And therefore, as for us, we have no 
more regard to Peoples Diſlike , than what they 
dream. By reaſon therefore of your late hypocritical 
Submiſſion, the Commiſſioners have thought fit, upon 
mature Conſideration, to draw up an Inſtrument, which 


ſoall be read to you, to which, if you ſhall immediate- 


ly ſubſcribe, before you leave the Room, we ſhall leave 
you to his Majeſty's Pardon. And this we expect from 
you all, except Dr. Tho. Smith, and Mr. Charnock, 


with whoſe Behaviour the King is ſo well ſatisfied, 


that he expetts no more from them. 
Then all the Fellows being called in, their 
Lordſhips tendered a Form of Submiſſion to 
them to be ſigned. Which take as followeth : 


To the King's moſt Excellent Majeſty. 


The humble Petition and Submiſſion of the Fel- 
lows of St. Mary-Magdalen-College in the Uni- 
verſity of Oxon. whoſe Names are ſubſcribed. 


WW = Your Majeſty's moſt humble Petitioners, have 
a deep Senſe of being juſtly fallen under your 
Majeſty's Diſpleaſure, for our Diſobedience and Con- 
tempt to your Majeſty, and to the Authority of your 
Majeſty's Commiſſioners and Viſitors : We do in all 
Humility proſtrate our ſelves at your Majeſty's Feet, 
humbly begging Your Pardon for our ſaid Offences, and 
promiſing that we will for the future behave our 
ſelves more dutifully; and, as a Teſtimony thereof, we 
do acknowledge the Authority of your Majeſty's ſaid 
Viſitors, and the Juſtice of their Proceedings; and 
we do declare our entire Submiſſion to the Lord Biſhop 
of Oxon. as our Preſident. | 
To which Paper all (except Dr. Thomas Smith 
and Mr. Charnock) refuſed to ſubſcribe. _ 
Dr. Aldworth, as Vice-Preſident, was firſt call- 


ed in to ſign the Paper which had been read to 
all the Fellows, 
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Vice-Preſ: My Lords, we deſire Time to con- 
ſider of it, and to give our Anſwer in Writing. 

Biſb. Ch. No, or mult every one ſign, or re- 
fuſe, as you are called. 

Bar. Jenn There is no Anſwer to be given, but 
ay or no. 

They all moved again for Time, but it was refuſed. 

Vice-Preſ. My Lords, this is the firſt Time of 
my Appearance before your Lordſhips, ſince your 
ſitting here; and therefore I pray to be heard. 

My Lords, I am as ready to comply with the 
King's Pleaſure as any iMan living ; neither do I 
know, that we have ever in this Place been diſo- 
bedient to the King, where it was in our Power 
to obey his Commands. Our Founder in the firſt 
Clauſe of the Oath we take at this Election, has 

rovided, that no one ſhall be Preſident of his Col- 
ege, but who was bred in it, or in the College 
where he himſelf was bred. Now for us who 
have elected Dr. Hough, a Perſon qualified ac- 
cording to our Statutes, who has been inſtall- 
ed, ſworn, confirmed and e of in all the 
Ways and Manner preſcribed in the Statutes for 
us; my Lords, to accept and admit of a Stranger, 
and a Foreigner in his Place, is, to the beſt of m 
Underſtanding, a giving up the Rights of the Col- 
lege to other Uſes than the Founder deſigned it. 
Here he was interrupted. 

Biſb. Ch. Your Statutes are over- ruled by the 
King's Authority. 

Vice-Preſ. My Lords, your Lordſhips fit here 
as the Viſitors z which implies, there are certain 
Laws and Statutes we are bid to obſerve, and by 
which we are to be governed ; and if it ſhall ap- 
pear to your Lordſhips, that we have acted con- 
formably to theſe Statutes, I hope we ſhall nei- 
ther incur the King's Diſpleaſure nor your Lord- 
ſhips. The whole Tenour of our Statutes run, 
That we ſhould inviolably maintain our Rights, 
and obſerve the Rules of our Founder; he has laid 
his Curſe upon us if we vary from them. [Here 
he repeated the Words of the Founder, Ordina- 
mus 2 pœnd Anathematis, & indignationis Omnipo- 
tentis Dei, &c. Item, ſub interminatione Divini Fu- 
dicis interdicimus.] | 

Biſh. Ch. Are you not to obey the King as well 
as the Founder's Statutes ? 

Vice-Preſ. My Lord, I ever did obey the King, 
and ever will : Our Statutes, which we are ſworn 
to obſerve, are confirmed by ſeveral Kings and 
Queens before and ſince the Reformation, and as 
we keep them, are agreeable to the King's Laws 
both Eccleſiaſtical and Civil; and ſo long as we 
live up to them, we obey the King. 

Biſh. Ch. Your Statutes were never confirmed 
by his preſent Majeſty. 

Dr. Jobn Smith. My Lord, neither have they 
been repealed by his Majeſty ; and what is not re- 
pealed 1s confirmed. 

Then their Lordſhips preſſing to ſign or refuſe, 
the Vice-Preſident (aid : : 

Vice-Preſ. My Lords, I'll then deal plainly, 
in regard to my Oath and the Statutes, to the 
Right of all our Succeſſors and of Dr. Hough 
whom ] believe to have been as fairly elected, md 
as legally poſſeſſed as ever any fince the Founda- 
tion of the College: I cannot ſubmit to the Biſhop 
of Oxon. as Preſident. 

So he was ordered to withdraw. | 

Then the ſame Queſtion was put to all the 
other Fellows ſingly , who all refuſed to ſign 
the Submiſſion , except Dr. Tho, Smith _ 4 
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Charnock , who were not preſs'd, for the Reaſon 
above. | | 

Mr. Thompſon being called in to fign the Paper, 

faid : 

Mr. Thompſon. My Lords, I have been always 
obedient to his Majeſty's Commands; I was not 
concerned in the Election of Dr. Hough; I voted 
for Mr. Farmer, and am ready to ſubmit to the 
Biſhop of Oxon. : 

Biſh. Ch. Did you not put your Hand to this 
Petition? Is not this you Hand? Read the Peti- 
tion ¶ I was read] — In which the Fellows de- 
ſired his Majeſty, to nominate any qualified Per- 
ſon, and to retract his Mandate granted for Mr. 
Farmer. 

Mr. Thompſon. My Lord, I conceive the Pe- 
tition not to be diſobedient. We had not yet re- 
ceived the Mandate; as ſoon as it came, I humbled 
my (elf. 

Bar. Jen. Then why can't you humble your 
ſelf again; is there any Hurt in it? 

Mr. Thompſon. This Paper requires me to own 
my Diſobedience to his Majeſty : I am mot con- 
ſcious of any, and therefore I cannot ſubſcribe. 

After a ſhort Time, all who refuſed to ſign the 


| Submiſſion were called in, and by Sentence of 


their Lordſhips, expelled the College tor Con- 
rempt, &c. (except as before.) After Sentence, 
all that were expelled ſpoke to this Effect : * My 
© Lords, we profeſs all Duty to the King, and 
© Reſpect to your Lordſhips, but mult beg leave 
© to declare; That we think our ſelves injured in 
© your Lordſhips Proceedings, and therefore pro- 
© reſt againſt them, and ſhall uſe all juſt and legal 
© Ways of being relieved”. 
After a ſhort Time, an Inſtrument was fixed on 
the College - Gates, in thele Words: 


By his Majeſty's Commiſſioners for Eccleſiaſtical 
Cauſes, &c. particularly authorized and impower- 
ed to viſit St. Mary-Magdalen-College in the Uni- 
verſity of Oxon. | 


Hereas, in our Viſitation of the ſaid Col- 
lege, it appeareth unto us, That Doctor 
Charles Aldworth, Dr. Alexander Pudſey, Dr. John 
Smith, Dr. Thomas Bailey, Dr. Thomas Stafford, 
Mr. Robert Almond, Mr. Manwaring Hamond , 
Mr. John Rogers, Mr. Richard Strickland, Mr. 
Henry Dobſon, Mr. James Bailey, Mr. John Davies, 
Mr. Francis Bag ſhaw, Mr. James Fayrer, Mr. Fo- 
feph Harwar, Mr. Thomas Bateman, Mr. George 


Hunt, Mr. William Cradock, Mr. John Gillman, 


Mr. George Fulham, Mr. Charles Pennyſton, Mr. 
Robert Hyde, Mr. ohn Terbury, Mr. Robert Hol- 
den, and Mr. Stephen Wilks, Fellows of the fame 


College, have been ſeverally guilty of Diſobedience 


to his Majeſty's Commands, and obſtinately con- 
temned his Royal Authority, and do ſtill perſiſt in 
the ſame: We havethought fit, upon mature Conſi- 
deration thereof, to Declare, Pronounce, and De- 
cree, That the ſaid Dr. Charles Aldworth, &c. and 
every of them, be deprived and expelled from their 
reſpective Fellowſhips. And we do by this our 
Sentence and Decree, Deprive and Expel them 
of and from their ſaid ſeveral and reſpective Fel- 
lowſhips. | 

Given under our Seal, this 16th Day of No- 

veraber, 1687, 


2 


WIT E-HATII, December 10, 1687, 


I S Majeſty's Commiſſioners for Eccleſia- 

ſtical Cauſes, and for viſiting all Cathe- 
dral and Collegiate Churches and Colleges, &. 
met this Day; and taking into their Conſideration 
all that had paſſed in the Buſineſs of St. Mary- Mag- 
dalen- College in Oxford, and the contemptuous 
and diſobedient Behaviour of Dr. John Hough, 
and ſeveral of the Fellows of that College, 
throughout the whole Proceeding , their Lord- 
ſhips declared, decreed and pronounced , That 
Dr. Hough, Dr. Charles Aldworth, Dr. Henry Fair- 
fax, Dr. Alexander Pudſey, Dr. John Smith, Dr. 
Thomas Bailey, Dr. Thomas Stafford, Mr. Robert 
Almond, Mr. Manwaring Hamond, Mr. John Ro- 
gers, Mr. Richard Strictland, Mr. Henry Dobſon, 
Mr. James Bailey, Mr. John Davies, Mr. Francis 
Baghhaw, Mr. James Fayrer, Mr. Joſeph Harwar, 
Mr. Thomas Bateman, Mr. George Hunt, Mr. Wil- 
lam Cradock, Mr. John Gillman, Mr. George Ful- 
bam, Mr. Charles Pennyſton, Mr. Robert Hyde, Mr. 
Edward Jerbury, Mr. Henry Holden, and Mr. Ste- 
phen [Mills, ſhould be uncapable of receiving, or 
being admitted to any Eccleſiaſtical Dignity, Be- 
nchce or Promotion: And ſuch of them who are 
not yet in holy Orders, were adjudged uncapable 
of receiving or being admitted into the ſame. All 
Archbiſhops, Biſhops, and other Eccleſiaſtical Of- 
ficers and Miniſters within the Kingdom of Eng- 
land, being required to take Notice of the ſaid Sen- 
tence and Decree, and to yield Obedicnce there- 
unto. 


+ E 17th of January, 1687, being the Day 
that the thirty Demies of Magdalen-College 
were, by Summons from the Biſhop of Oxor. the 
new Preſident commanded to appear before him; 
and none appearing, Mr. Charnock the new Vice- 
Preſident, called for the Buttery-book, and ſtruck 
out the Names of Mr. Holt, 
Mr. Adams Senior, Mr. Veſey, and Mr. Brabourn 
Matters of Art ; Mr. Hyde, Mr. Woodward, Mr. 
Fulham, Mr. Watkins, Mr. Stacy, Mr. Sherwin, 
and Mr. Kenton, Batchelors of Art; Mr. Croſs, 
Mr. Buſb, and Mr. Wells, Under - Graduates: 
Which Fourteen were then reſident in the Uni- 


verſity, and three more, who eſcaped Expulſion 
at that time. 


Afterwards, when the King had certain Intelli- 


gence of the Prince of Orange's Deſign, viz. Octo- 
ber 12, 1688, he ordered the Biſhop of JVinche- 
ſter, Viſitor of Magdalen-College, to ſettle that 
Society regularly and ſtatutably; accordingly, Octo- 
ber 16, the Biſhop of Wincheſter cauſed a Citati- 
on to be fixed on the Gate of the College, to recal 
Dr. Hough, and the former Fellows of that Socic- 


ty, by the Second of November following ; but an 


Account coming that Poſt of the Prince of Orange's 


Fleet being dilabled by a Storm, the Biſhop 


was recalled to London, and the Reſtoration of 


the College put off : But when it appeared that 

the Fleet was ready to fail again, then the Buſineſs 

2 the College was reſumed, and effected Novem- 
er 24. | 
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CXLI. The Trial of Philip Standsfield, Son to Sir James 
Standsfield of New-Milns in Scotland, for the Murder of 


his Father, and other Crimes, 


e U RIA Juſticiaria S. D. N. Regis, 

Ne tenta in prætorio Burg! de Edinburgh, 
\ RAR Scxto dic Menſis Februarii 168z, per 
S&T Nobilem & Potentem Comitem Ce- 
deim Comitem de Linlithgow, Domi- 
num Livingſtoun, &c. Juſticiarium Generalem to- 
tius Regni Scoliæ, & honorabiles viros Dominos 


Johannem Lockhart de Caſtle-hill, Davidem Balfour, 


de Forret, Rogerum Hodge de Harcaſe, & Jobannem 


Muray de Drumcairn , Commiſſionarios Juſticia- 


riæ dicti S. D. N. Regis. Curia legitime affirmata. 


INTRAN. 5 a 
Dil Standsfield, eldeſt lawful Son to Umqunue 

Sir James Sean fel of New-Milns, Priſoner 
within the Tolbooth of Edinburgh, Indited and 
Accuſed at the Inſtance of Sir John Dalrymple 
Younger of Stair, his Majeſty's Advocate for 
his Highneſs's Intereſt : That where notwith- 


| ſtanding by the Law of God, the Common 


Law, Law of Nations, Laws and Acts of Par- 
liament of this Kingdom, and conſtant Practice 
thereof, the expreſſing of malicious and ſeditious 
Words to the Diſdain of his Sacred Majeſty's Per- 
ſon, and Contempt of his Royal Government, 


ſuch as drinking or wiſhing Confuſion to his Ma- 


jeſty, is High-Treaſon, particularly by the 2d Act. 
2d Se. Par. iſt King Charles II. of ever glorious 
Memory: The Plotting, Contriving or Intending 
Death or Deſtruction to the King's Majeſty, or 
any bodily Harm, tending to Death or Deſtru- 
ction, or who ſhall by Writing, Printing, or other 
malicious Plotting, and adviſed Speaking, expreſs 
and declare ſuch their treaſonable Intentions, after 
ſuch Perſons being legally convicted thereof, they 
ſhall be deemed, declared and adjudg'd Traitors: 
And the Curſing, Beating, Invading, or Aſſaſſina- 
ting of a Parent by a Child, above the Age of 
ſixteen Years, who is not mad and furious, is 
puniſhable by Death, and Confiſcation of Move- 
ables: And of all other Murders, Paricide 1s the 
molt atrocious and unnatural; and Murder under 
Truſt, is puniſhable as Treaſon with Forfaulture of 
Life, Land and Goods, and particularly by the 
20 Ack. iſt Hef. zd Par. King Charles II. The 
King's Majeſty and Eſtates of Parliament, conſi- 
dering how great and atrocious a Crime it is for 
Children to beat or curſe their Parents, and how 
the Law of God hath pronounced juſt Sentence 
of Death againſt ſuch as ſhall either of theſe Ways 
injure either of their Parents; therefore the King 
and Eſtates of Parliament did Statute and Ordain, 
That whoſoever, Son or Daughter, above the Age of 
fexteen Years, not being diſtracted, ſhall beat or curſe ei- 
ther their Father or their Mother, ſhall be put to Death 
without Mercy. And ſicklike by the 71 Act. 11 
Par. King James V1. It is Statured and Ordained, 
That the Murder or Slaughter of whatſomever of the 
Leidges, where the Party ſlain is under the Truſt, 
Creait, Aſſurance, and Power of the Slayer, all ſuch 
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Murder or Slaughter to be committed in time comins, 
the ſame being lawfully tried, and the Perſon dilated 
found guilty by an Aﬀſſſe thereof, ſhall be Treaſon, 
and the Perſon found culpable ſball forfault Life and 
Goods; as in the ſaid Laws and Acts of Parliament 
at more length is contained. Nevertheleſs it is of 
Verity, that the (aid Philip Standsfield ſhaking off 
all Fear of God, the Bonds and Ties of Nature 
and Chriſtianity, Regard and Obedience to the 
ſaid Laws and Acts of Parliament, did dare and 
preſume to commit the ſaid horrid and deteſtable 
Crimes, in {wa far as, upon the firſt, ſecond, third, 
or one or other of the Days of the Months of 
Jure, July, Auguſt, or September laſt, by paſt, one 
or other of them, he did, within the Houſe and 
Kitchen of Ne-Milus, call for Ale to drink ſome 
Healths, and in the Preſence of John Rovi/on, 
then his Father's Servant, Agnes Bruce, likewiſe 
his Father's Servitrix, and ſeveral others, he did, 
as a moſt villanous and avowed Traitor, preſume 
and dare to begin a Health to the Confuſion of his 
Sacred Majeſty, his native Soveraign, and did 


drink off the ſame, and cauſed others in his Com- 


pany to do the like. And ſicklike Sir James Stands- 
field of New-Alas his Father, having cauſed Edu- 
cat and bring him up Decentlie, and in Plent 
conform to his Rank and Quality, and having left 
no means uneſſayed for his Literature, Education 
and Subſiſtence; yet he being a profligate and de- 
bauched Perſon, did commit, and was acceſſory 
to ſeveral notorious Villanies, for which, both at 
home and abroad, he was apprehended and detain- 
ed Priſoner, as in the Marſhalſea=Priſon in South- 
wark, in the publick Priſons of Anrwerp and Or- 
leance, and ſeveral other Places: And though his 
Father, out of natural Compaſſion to him, did 
cauſe releaſe him out of theſe Priſons, in which he 
was fo juſtly confined, he no ſooner had his Li- 
berty, than he of new invented and went abour 
his villanous Practices and Debauches: And his 
Father at laſt perceiving that nothing could re- 
claim him from theſe and the like Proceedings, 
having fignified his Inclinations to diſheriſh him, 
and in order thereto, having diſponed his Eſtate 
in Favours of John Standsfield his ſecond Son; 
the ſaid Philip did thereupon conceive, harbour 
and entertain ane helliſh Malice and Prejudice 
againſt the ſaid Sir James Standsfield his Father, 
and moſt barbarouſly did declare, threaten and 
vow at ſeveral Times, that he would cut his 
Throat : And particularly upon the firſt, ſecond, 
or third, or remanent Days of the Months of the 
Year 1680, within the Houle of James Smith in 
Nengate or Haddingtoun; and upon the firſt, ſecond, 
orthird, orone or other of the Days of the Months 
of 7anuary, February, March, and remanent Months 
of the Year 1687, within the Houſe of James Baik- 
bie Fermorer in New-Milus; and within his Fa- 
ther's own Houſe of New-Milns, and in the Houſe 
of William Scot there; and upon the firſt, ſecond, 
= third, 
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third, or one or other of the Days of the Months 
of January, February, March, and remanent Months 
of the Year of God 1683, 1684, and 16Sy Years, 
when he was both in Bruſſels and Breda, and ſe- 
veral other Places, both in Holland and Flanders, 
and in Prifons, within which he was detained in 
the City of London and Soutievarł, or upon one 
or other of the Days, of one or other of the 
Months of the ſaids Years, or cither of them molt 
wickedly, unnaturally, and bitterly rail upon, abuſe 
and curle the ſaid Sir James Standsfield, his natu— 
ral and kindly Parent. And being tranſported with 
Rage and Malice, he did, contrary to the Light 


and Tyes of Nature, nor once, but often, and fre- 


quently curſe his Father, by bidding, and praying 
the Devil ro take him, and the Devil rive him. 
God damm him, and twear, if he had a Sword, 
he would run it through him, and if ever he came 
to Scotland, he would be avenged upon him. And 
particularly upon the Day of November 
laſt, which was the laſt Time his Father went to 
£4iuh1rgh, he did moſt impiouſly, and unnatural- 
lv imprecate God ler him never return, and God 
let him never ſee his Face. And trequently when 
he {aw his Father's Diet taken to him, he uſed to 
ſay, God grant he may choak upon it; and at 
other Occations, when his Father refuſed to eat, 
he was in uſe to ay, God let never more be 
in his Stomach than was in it then. And up— 
on the firſt, ſecond, or third, or one, or other 
of the Days of the Months of September, Ofto- 
ber, or November, laſt by paſt, or one or other 
of them, his Mother being recovered out of a 


Swond, and having ſaid to him, Philip, ye will 


thortly want your Mother, which will be a gentle 
Viſitation to Sir James your Father. To which 
he did anſwer: By my Soul, my Father ſhall be 
dead before you, Mother; and about eight Days 
after, he upon the like Occaſion dd renew the 
ſame Words: As allo he was in uſe to declare, 


that though at preſent he had neither Cloaths nor 


Money, yet ſhortly (and no body did think how 
ſoon) he. would be Laird of all, and then would 
uſe other Perſons as they did him now: And at 
other times declared, that before Chriſtmas he 
would be Laird of all; which Curſes and Impre— 
cations, he the ſaid Philip Standsfield, by a conti- 


- nual Habit, uſed, and repeited theſe ſeveral Years 


by paſt; and lately, fome few Months or Weeks 


before his Father's Murder. And not ſatisfied 


therewith, the ſaid Philip did proceed to that De- 


gree of unnatural Cruelty, and malicious Spite 


and Enmity againſt his Father, that upon the 
firſt, ſecond, third, or one or other of the Days 


of the Months of January, February, March, and 


remanent Months of the Years of God, 1680, 


1681, 1682, 1683, and 1684 Years, . or one or 


other of the Days, of one or other of the Months, 
of one or other of the ſaids Years, he did attempt 
to aſſaſſinate, and offered Violence to his Father's 


Perſon, and did chaſe and purſue him upon the 


King's Highway at Lothian-huru, and did fire Pi- 
ſtols upon his Father: And like wayes upon one or 
other of the Days of one or other of the Months, 
of one or other of the Years of God above ſpecified, 
he did attempt to aſſaſſinat his Father for his 
Life, at Culterallors ; and did fire Piſtols upon 
him: And his Father being afraid of his Lite, and 
under the Apprehenſion of Violence, from the 
cruel and bloody Hands of the ſaid Philip, his un- 


natural Son, he did, to ſeveral Perſons both of 


Quality and entire Reputation, declare, that the 
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ſaid Philip his Son, had both attempted to aſſaſſi. 
nate, and offered Violence to his Perſon, and tha: 
be was deviſing and contriving his Death. And 
the ſaid Sir James Standsfield his Father, having 
upon the Day of November laſt, gone from 
the City of Edinbun gb, to his own Houle of Nec. 
Milus, and about ten o'Clock at Night, or there. 
by having gone to his own Chamber, in order to his 
Reſt, and being alone in the Room, under the Cre. 
dir, Truſt, and Aſſurance of the ſaid Philip his 
Son, and his own Servants within his own Fami— 
ly; the ſaid Philip did conſult, and adviſe, and 
correſpond with ſome other Perſones, within and 
ahout the Houſe for the Time, to aſſaſſinat and 
cruelly murder his ſaid Father, and perticularly 
with George Thomſon in Neu- Milns, and Helen 
Dick/on his Spouſe, and Janet Jonſtous Spoule to 
Fob Nicols, there, in the Houle of the ſaid George 
Thomſon many Times, particularly the Saturday's 
Night immediately preceeding the Murder, where 
he curſed his Father, and ſaid he ſhould ſhortly 
make an end of him, and be Maſter of all: And 
accordingly he and they did murder and ſtrangle 
him in his Bed- chamber, and in the dead Time of 
the Night, did carry and tranſport him from the 
ſaid Room, to the Water, near by the Houſe, 
and laid his Body down upon the Water: ſide, and 
tied a Stone about his Neck, to make him ſink 
in the Water; and before he was throwen there- 
in, he went back with his Accomplices to a little 
Kiln near by, and conſulted and adviſed, whether 
it was more fit to throw him in the Water with 
the Stone about his Neck, to make him fink, or 
to take away the Stone, leaſt when he ſhould be 
found, it might thereby appear that the Stone had 
been tied by ſome other Hand than his own; and 
at laſt reſolved to take away the Stone, and throw 
his Body in the Water, which they returning, did 


accordingly: And ſome Perſons being accidentally 


lying in the Houle at the Time, they did hear a 
Noiſe of many Tongues and Voices, to their great 
Terror and Amazement; and the next Morning 
very early, ſome of the Servants in the Houſe 
having come to the Room where his ſaid Father 
did lie, and having miſſed him out of the Room, 
gave Notice thereof to ſome others of the Servants. 
He declared that he had been ſecking him about 
the Water-pools; and a Noiſe and a Cry having 
ariſen, Search and Ry was made for his ſaid 
Father (and by him ſeemingly amongſt the reſt) 
And after ſome Time his Body was found in the 
Vater hard by his own Houſe, and being dead, 
and his Neck broken before he was thrown in the 
Water, his Body did neither fink to, the Ground, 
nor receive Water (as all drowned Bodies are in 
uſe to do) and he knowing where his Father's Bo- 
dy had been put, went on the Sabbath-Morning 
directly to the Place where his Body was in the Wa- 
ter, and ſtood a conſiderable Space on the Water- 
ſide, directly oppoſite to the Body, with his Eycs 
fixed on the ſame, before his Body was found or 
knowen to any others than the Murtherers; and 
when John Topping (a Stranger) paſſing that way, 
and ignorant of the whole Matter, or that Sir James 
was amiſſing, called to him, and asked, who that 
was in the Water? He made no Anſwer, but went 
away from that Place ſtrait to New-Milns, and 
gave no Intimation to him, or any other Perſon 
what he had ſcen in the Water, but appeared ſur- 
prized when his Body was found there by other 
Perſons; and his Father's Body being taken out 
of the Water, the ſame was, by his Order, carried 
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Jut-houſe; and though he was deſired 
by ping" and Servants preſent, to ſuffer his 
Farher's dead Body to be carried to his own Houle, 
and kept therein, and not to be buried till his 
Friends in Edinburgh, and elſewhere, and Phy- 
ſicians in Haddingtoun, or near by, might ſee the 
lame. Vet he refuſed fo to do, and cauſed bury 
the dead Body of his Fatherprivately, and in haſte. 
And the Noiſe having ſpread abroad, that his Fa- 
ther had been barbarouſly murdered by him, and 
his Accomplices, Order was given by theſe in Au- 
thority, to cauſe open the Grave, thar Phyſicians 
and expert Chirurgions might inſpect his Body, and 
make Report anent the Truth of rhe Matter: And 
accordingly, by the Report of the aids Chirurgions 
who inſpected the Body, it did appear, that his ſaid 
Father was cruelly ſtrangled and murdered, and not 
drowned, and that he had been caſt in the Water 
of Purpoſe to conceal the fame. And when his 
Father's dead Body was ſighted and inſpected by 
Chirurgions, and the clear and evident Signs of 
the Murder had appeared, the Body was ſewed 
up, and molt carefully cleaned, and his neareſt 
Relations and Friends were deſired to lift up his 
Body to the Coffin: And accordingly James Row, 
Merchand (who was in Edinburgh in the Time of 
the Murder) having lifted the Left-fice of Sir 
James his Head and Shoulder, and the faid Philip 
the Right- ſide, his Father's Body, though care- 
fully cleaned, as ſaid is, fo as the leaſt Blood was 
not on it, (did according*to God's uſual Method 
of diſcovering Murders) blood afreſh upon him, 
and defiled all his Hands, which ſtruck him with 
ſuch a Terror, that he immediately let his Father's 
Head and Body fall with Violence, and fled from 
the Body, and in Conſternation and Confuſion, 
cryed, Lord, have Mercy upon me] and bowed him- 
ſelf down over a Seat in the Church (where the 
Corps were inſpected) wiping his Father's inno- 
cent Blood off his own murdering Hands upon 
his Cloaths. By all which it is manifeſt, that he 
did molt traiterouſly expreſs his Hatred and Malice 
to his Majeſties ſacred Perſon, by wiſhing and 
drinking to his Confuſion, and * others to 
do the ſame. And likewiſe, that he did not only 
unnaturally curſe, invade, attempt to aſſaſſinate 
or beat his ſaid Father, but under Truſt and Aſſu- 
rance, barbarouſly and treaſonably did ſtrangle, 
kill and murder him in manner forſaid, and is 
Actor, Art and Part of the forſaids Crimes, or one 
or other of them, which being found by an Aſſyſe, 
he ought to be puniſhed for the treaſonable Crimes 
above ſpecified, with forefaulture of Life, Land 
and Goods, and for the other Crimes above- men- 
tioned, Capitally, and with the Pains of Death 
and Confiſcation of Moveables, to the Terror 


and Example of others to commit the like here- 
after. 


PU RSUE RVS. 
Sir John Dalrymple, younger, of Stair, his Ma- 
jeſties Advocat. | 
Sir George Mackenzie, Advocat. 


PROCURATORS iz Defence. 


Sir David Thoirs, 

Sir Patrick Hume, 

Mr. William Moniepenny. 
Mr. William Dundaſs. 


The Pannal's Procurators produced two War- 


rands of Privy Council, commanding them to 


compeir and plead the Pannal's Defence. 
VOI. IV. 


IR Patrick Hume for the Pannal (always de- 

nying the Indyrement, and whole Members 
and Qualifications thereof) alleadges, That as to 
the firſt Part of the Indytement, in relation to the 
drinking an Health to the Confuſion of his ſacred 
Majeſty, as it is moſt calumnious, ſo it is not to 
be ſuppoſed, that any Man in his right Wits 
weed have been guilty of ſuch a Thing: And 
it is poſitively offered to be proven, that at, or 
about the Time libePd, and ſeveral Times before 
and after, the Defender did moſt heartily and 
chearfully in ſeveral Companies drink the King's 
Health, and upon all Occaſions he was ready to 
teſtify his Loyalty to the King, and particularly 
the Time of the Invaſion by the late Duke of 
Monmouth in England, where he did enter himſelf 
voluntarily a Souldier in the Earl of Dumbarton's Re- 
giment, and continued in the King's Army till the 
Rebels were defeat, and the Voluntiers diſmiſſed. 

As to the ſecond Part of the Libel, in relation 
to the Pannal, his alledged committing, and be- 
ing guilty of, and acceſſory to many notour 
Crimes abroad, and being detained Priſoner in 
London, Antwerp, Orleance, &c. and that he vent- 
ed and entertained Malice againſt his Father, and 
that he declared many times that he would cut his 
Throat, and that he did rail againſt, and curſe his 
Father, by many Imprecations. 

It is anſwered, primo, Thar it is abſolutely de- 
ny'd, that the Pannal was guilty of, or acceſſory 
to any notorious Crime abroad, or put in Priſon 
upon that Account, nor is there ſo much as any 
Crime condeſcended upon. 

2. The Defender could not conceive any Pre- 
judice againſt his Father, upon the Account of diſ- 
poning his Eſtate to his ſecond Son; for he knew 
nothing thereof till after his Father's Deceaſe, that 
one Alexander Ainſlie told him that his Father had 
made ſuch a Diſpoſition. 

3. As to the pretended Expreſſions, that the 
Defender ſhould have had of Railing, Curlings 
and uſing Imprecations againft his Father, in ſo 
far as the ſay men are libel'd to have been done 
Abroad, in England, Holland, or other Places, he 
cannot be lyable to the Puniſhment inflicted by 
the Law of this Kingdom, becauſe when a Party 
commits a Crime in another Nation, he is only 
to be puniſhed according to the Law of the 
Place where the Crime was committed, and not 
according to the Law of the Nation where he 
is a Subject, or has his Dwelling: As is clear by 
the Common Law, Authentick Cod. Ubi de cri- 
minibus agi oportet. Qua in provincia quis delinquit, 
aut in qua pecuniarum aut criminum reus ſit, five de 
terra, five de terminis, five de poſſeſſione, ſive de pro- 
prietate, ſive de Hhypotheca, aut de alia qualibet occa- 
ſione, vel de qualibet re fuerit reus, illic jure ſubjaceat, 
quod jus eſt perpetuum. In that Nation where any 
Perſon commits a Crime, or is lyable to anſwer 
upon any account whatſomever, he is to be 
Judged by the Law of that Place, which is eſta- 
bliſhed as a perpetual Law; and Matthenus de Cri- 
minibus, in his Title, De Penis, is expreſs of the 
ſame Opinion. 

4. As to all thoſe pretended Expreſſions of rail- 
ing, curſing, and threatning, libel'd, that were 
betore March, 1685, the Defender is ſecured by 
the Act of Indemnity, by which all Crimes are 
indemnified, preceeding that Time, againſt the 
Government and Laws. | 
F. As to any pretended Expreſſions of - rail- 
ing and curſing ſince _ Time, they being 
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but Injuries alledged done to the Father, he might 


and did remit the ſamen, in ſo far he did not chal- 


lenge and purſue the ſame in his own Time; and 
this is clear from the Common Law, Carpzov. 


Part. 2. Oueſt. 65. Actio autem injuriarum nec ac- 
tive nec paſſive in Heredes tranſit, etiamſi mortuus 10 
latas injurias ignoraverit. ſuſiitut. lib. 4. tit. 12. 
par. 1. de perpetuis temporalibus action. Leg. Id. par. 


2. F. fi quis cautionibus in judicio Hſten. And leg. 


13. F. de injuriis, injuriarum actio neque hæredi neque 
in heredem datur As alſo it is a Principle in Law, 
that di//imulatione tollitur injuria; and if it could 
be made appear, that the Pannal had any ſuch 
Expreſſions, the Father did diſſimulat and paſs 
from the ſame, in ſo far as by a Letter, dated in 
Fane laſt, written by the Father to the Pannal, he 
orders him to take in his Chamberlain Accompts 
of the Rents of his Lands, and of any Money he 
had received from the Tenemgpts, or for the Corns 
ſold, and that he expects he will do the ſame ex- 


actly, and recommends to him, to be careful of all 


his Affairs, and ſubſcribes himſelf to be his loving 
Father. By which it is evident, that all former 
Differences (if any were) betwixt them, were 
then taken away. 

As to the third Part of the Indytement, in re- 
lation to the ſeveral Acts and Qualifications in- 
ſiſted upon; to inferr, that the Defender had 


Acceſſion to his Father's Death: It is anſwered, 


(primo) That the Indytement, in fo far as it is 
founded upon the 1. Act. Par. K. Ja. VI. in relation 
to the Murder under Truſt, which is declared to be 
puniſhable as Treaſon, is not relevant: Becauſe the 
Father cannot in Law be ſaid to be under Truſt and 
Aſſurance of the Son, and that Act of Parliament 
takes only Place in Caſes where a Man is invited to 
his Neighbour's Houſe, or of an Traveller being 
in an Inn, and that he be murdered under that 
Truſt ; andthe ſame Act of Parliament being found- 
ed on in the Cale of Swinton, who killed his Wite, 
in the Year 1666, the Indytement was reſtricted 
to ſimple Slaughter. And in the Caſe of Maſter 
James Oliphant, in the Year 1665, the Lords of 
the Seſſion found, that a Son's killing his Mother, 


was not Murder under Truſt, and lo he was not 


puniſhable by that Act of Parliament, as guilty of 
the Crime of Treaſon. 

2. The Acts and Qualifications condeſcended 
on to infer the Defender's Acceſſion to his Fa- 
ther's Death, are but very remote and uncertain ; 
for as to that Expreſſion, That the Defender is 
alledged to have threatned his Father's Death, it 
is the Opinion of all Lawyers, who have writ- 
ten upon the Subject, that that is but a very 
remote Preſumption. And as Carpzovius ex- 
preſſes it, Part. 3. Queſt. 121. Numb. 5 1. Quod ef 
indicium admodum periculoſum, quippe cum homines 
ſepe nil minus faciaut quam quod minas exequantur & 
iracundia agitatus minas de crimine per petrando ſæpe 
gattet, ipſo tamen animo fervore paulo poſt diſcuſſo, 
cohibeat manus, & abſtineat a facinore illo quod for ſan 
ab alio poſtea committitur. And Paris de puteo gives 
an Inſtance in his Tradat de Syndicatu upon the 
Word Tortura; and Boverius, That a Woman ſee- 
ing a Perſon going by her Window, againſt 
whomſhe had a Prejudice, and that another having 
a Hatred againſt her, and hearing that ſhe had 
threatned to cur off that Perſons Legs, the Party 
that did hear the Woman uſe the Threatning, did 
the Thing; upon which the Woman that did 
threaten, being challenged, and pur to the Tor- 
ture, did confeſs; yet thereafter it was found, that 


ſhe was altogether innocent, and that another had 
done it. 

3. As to the pretended Acts of the Defender's 
alledged purſuing, and invading his Father, and 
firing Piſtols at him, at Lorhian burn and Culteral. 
lors, in Aunis 1683, and 1684. As it is molt ground- 
lets, ſo, if need were, it could be made appear by 
the Perſons who were in Company with him at 
that Time, that the Defender and his Father were 
then in entire Friendthip all alongſt the Journey, 
and he was ſo far from making any ſuch Attempt, 
that it can be made appear, that the Defender did 
behave himſelf towards his Father with all the Sub. 
miſſion and Reſpect that became a Son to have to 
his Father: But as to theſe, and all other Acts, 
preceeding March, 16857, the Defender is ſecured 
by the Act of Indemnity; and as the Defender 
cannot be purſued tor any Crime preceeding that 
Time, neither in Judgment nor out with the ſame, 
they in effect being no Crimes, being taken away 
by the A& of Indemnity, they cannot be fo much 
as made Uſe of as Qualifications or Aggravations, 
to infer another Crime poſterior thereto. 

4. As to that pretended Qualification, that when 


the Defender did touch his Father's dead Body 


after it was taken out of the Grave, the Corps 
did bleed. 

It is anſwered, That this is but a ſuperſtitious 
Obſervation without any Ground either in Law 
or Reaſon. And Carpzovrs relates, Part 3. Queſt. 
122. Numb. 3 1. That ſeveral Perſons upon that 
Ground had been unjuſtly challenged, and that he 
in his own Experience had ſeen a dead Body bleed 
in Preſence of the Perſon who was not guilty; 
as alſo that he has ſeen the Body not bleed in 
Prefence of the Perſon that was guilty. And 
Matiheus de Criminibus, is of the ſame Opini- 
on, Tit. 16. de Quæſtionibus, Numb. 12. de San- 
guine porro de Cadavere profiuente quod dicitur id de 
plurimis experimentis comprobetur, tamen cum ex- 
perimenta falſa ſint; ratio vero idonea nulla reddi 
poſſit, non putaverim indicium ad torturam ſufficiens 
eſſe; non enim ſapientis Fudicis eſt incerto experi- 
mento credere quod certa ratione dirimendum eſt. And 
the Truth is, the Occaſion of the dead Body's 
bleeding, was, that the Chirurgions that came 
out to viſit the Body, did make an Inciſion about 
the Neck, which might be the Occaſion of the 
bleeding; and allo the very moving of the dead 
Body, when it was taken out of the Grave, and 
out of the Coffin, might occaſion the bleeding 
eſpecially ſeeing the Body did not bleed for ſome 
time after, which certainly was made by the 
Motion, and by the Inciſion: As alſo a further 
Evidence, that it could not be the Defender's 
touching the Body, the Chirurgions did like- 
ways touch the Body as well as he, and ſeveral 
others preſent ; ſo that the bleeding could no more 
be aſcribed to his touching, than the touching of 
the other Perſons preſent. 

5. As to the other Articles lybel'd, relating 
to the pretended Murder, they are but meer 
Stories, and the Truth is, and it is offered to be 
proven, that the Defender having gone to his 
Chamber and Bed the Night before his Father's 
Death, he did not ſtir out of his Bed, nor out of 
the Roum, till the next Morning that Jobs 
Robertſon his Father's Servant came to his Cham- 
ber, where he was in Bed, and told him, that he 
had been in his Maſter's Roum, and that he 
could not find him, Upon which the Defender 
immediately aroſe, and put on his Cloaths, and 

* went 
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went out to ſee where his Father was. And 
ſhortly after Word being brought him by ſome 
Perſons in the Town, that they did ſee his Fa- 
ther's Body lying in the Water, and it being gene- 
rally concluded by all, that he had thrown himſelf 
in the Water, and the Body being taken out, and 
laid in a low Roum, it was thought fit by all the 
Neighbours about, that he ſhould be buried the 
next Day. ; 

6. The Particulars lybel'd, to infer the De- 
ſender's Acceſſion to his Father's Death, being 
but remote and uncertain Conjectures, it is a 
certain Principle in Law, that cx preſumptionibus 
& conjecturis nemo criminaliter condemnart poteſt, 
eſpecially as to a Capital Puniſhment : As is 
clear from the Common Law, Leg. F. Digeſt. 
de penis, ſed nec de ſupplicationibus debere aliquem 
damnari, ſatius enim eſt Impunitum relingut facinus 
nocentis quam Iunocentem damnari. And which is 
the Opinion of all Lawers, writing upon the 
Subject: As Bartol, upon the foreſaid Law, and 
Farin. Part. 3. Oper. Crim. Queſt. $6. and the 
Lawers by him there cited. And Maſcard de 
prob. Concluſ. 223, layes it down as a certain Con- 
cluſion, quod Argumenta quantumcungue ui ge u. 
tilſima, ctiamſi eſſent talia que mentem indicantis adeo 
coafarent quod aliud credere non poſſit, non tamen 
/ufficerent ad condemnationem pane corporalis ſed 
duntaxat pecuniarie. | | ; 

7. The Preſumptions and Qualifications Iy- 
bel'd, cannot be ſuſtained cven to infer an Ar- 
bitrary Puniſhment : Becauſe they may, and are 
taken off by other Preſumptions, that either the 
Father was not murdered, but that in a Frainzie, 
or melancholy Fir, he had thrown himlelf in the 
Water: Or, at leaſt, if he was murdered, that 


the Defender had no Acceſſion thereto, and the 


Preſumptions condeſcended upon in Behalf of 
the Defender, eleid the Preſumptions contained 
in the Inditement, are theſe. That it is notourlie 
known, that his Father was ſubject to melan- 
choly Fits, and that in the Year 1679, the Time 
of Bothwell-Bridge, it is offered to be proven, that 
he was in a Fit of Diſtraction; and at another 
Time in his Houſe at the Netber-bow, he was go- 
ing to throw himſelf out over the Window, if 
one Thomas Lindall had nor come in at the Time 
and pulled him back by the Legs, when his Body 
was half out at the Window. And ſome few 
Days before he went out of Edinburgh laſt, he 
came to George Sterling, Chirurgion, and deſired 


him to draw Blood of him, for a Diſtemper in his 


Head, which he refuſed, unleſs he had Advice from a 
Phyſician. As alſo a Day ortwo before he went out 
of the Town, he was ſeen reading upon the Book 
of Burtoun's Melancholy. And that Day when he 
went out of the Town in Company of Mr. Bell 
the Miniſter, and Aiton, Merchant in Haddingtoun, 
they obſerved him to be melancholy, diſordered, 
and more troubled than ordinary; or if it could 
be made appear, that the Father was murdered, 
yet it cannot be preſumed that the Defender had 
any Acceſſion thereto, or that he would have 
committed ſuch an Act againſt the very Ties 
and Light of Nature. As allo it appears by the 
foreſaid Letter, written to the Defender by his 
Father, that they were in entire Friendſhip ;z as 
alſo when the Surmiſe went Abroad, that his 
Father had been murdered, if he had been con- 
ſcious to himſelf that he had any Acceſſion 
thereto, he would have certainly fled the Coun- 
try, and gone away. But he was ſo far from 
Vor. IV 


that, that upon the firſt Rumour of it, he came 
preſently into Edinburgh, and ſeveral Days there- 
after, it being told him, that he was ſuſpected 
to have Acceſſion to his Father's Death, he came 
voluntarily and entered himſelf in Priſon, that he 
might undergo the ſtricteſt and ſevereſt Trial: 
Which alone 1s ſufficient, if it were no more, to 
take off all the Preſumptions lybel'd, and to con- 
vince the World of the Defender's Innocence; and 
it being a Principle in Law, that ana preſumptio 
rollit aliam, the Preſumptions adduced for the De- 
tender ought to be preponderat, Maſcard. Concluſ. 
1205, is poſitive, That preſumptiones gue ſlant pro 
reis prevalent. As allo that præſumptio affettionis 
naturalis prevalet contrariis preſumptionibus. So 
that upon both theſe Conſiderations, the Preſump- 
tions alledged for the Defender ought to be ſuſtain- 
ed, to take away the Preſumprions lybel'd, and to 
free him from the Crime. 

His Majeſties Advocate anſwers, That the 
Libel conſiſts of three Articles, (Primo) Treaſon, 
by the Pannal's drinking the King's Confuſion, 
and by the Murder under Truſt. 2. The curſing 
of a Parent. 3%. The Qualifications inferring 
the Pannal's Acceſſion to the Murder of his 
Father. | 

As to the firſt, it cannot be denied, but that 
the drinking or wiſhing Confuſion to his Majeſty, 
is the higheſt A& of Contempt, Malice, and 
Diſdain to his Royal Perſon; and as the Rele- 
vancy of this Article is not expreſly contraverted, 
ſo the Atrocity of the Act, and the forcing others 
to do the ſame upon the common Grounds of 
Law, does clearly infer Treaſon, and it cannot 
be expected, that ſuch extravagant Words ſhould 
either be expreſs'd, or particularly provided a- 
gainſt by any Law in expreſs Terms; but the 
Nature of the Words in expreſs Terms of our 
Law diſcharging all Speeches to the Diſdain of his 
Majeſty, the Contempt of his Authority, do 
clearly and naturally comprehend the Words ly- 
bel'd, and by the common Law, Ad leg. jul. Maj. 
crimen læſæ Majeſtatis ad exemplum legis ſcriptæ eſt 
dindicandum. 

And whereas it is pretended, that theſe Words 
were inadvertantly ſaid, and that it appears by 
the Tract of the Pannal's Life, and his Readineſs 
to engage in his Majeſties Service, that the 
Words could not be deliberate and malicious. 
It is replied, That it is offered to be proven, 
that the drinking Confuſion to the King, was 
openly and plainly propoſed; and that the 
Pannal did deliberately ſend out for Ale to drink 
certain Healths, and that this Health to the King's 
Confuſion was the firſt or ſecond, and that it 
was no Lapſe or Miſtake in the Expreſſion; but 
that he forced others to pledge and drink that 
ſame Health. And the Malice and Diſloyalty is 
evident, by the Health's Subſequent; wiz. Anti- 
chriſPs, Sc. and it is not at all relevant (after the 
reiterate and deliberat expreſſing of theſe Words) 
that he had retracted or drank the King's Health; 
for a Crime once committed, is not retracted or 
taken off by ſuch inconſiſtent and unconſequen- 
tial Speeches; but to ſhew the Senſe the Pan- 
nal had of the Importance of his own Words, 
the Pannal being informed, that ſome of the Per- 
ſons preſent had divulged his having drunk the 
King's Confuſion, the Pannal did conjure them to 
Secrecy, and did menace the Witneſſes with a 
great Kane, that he would beat and brain them if 


ever they told it. 
Oo 2 Whereas 
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Whereas it is anſwered in general, as to all 
Crimes committed without the Kingdom, that 
they cannot be cognoſced or puniſhed here: Ir 
is replied, That as to all Crimes againſt Nature, 
or the Law of Nations, as every Party is com- 
perent to be an Accuſer, ſo every Judicature 15 
competent; and therefore as to the Crimes of 
Treaton, or curſing of Parents, wherever com- 


mitted, they are puniſhable by the Juſtices: But 


becauſe in relation to the Crimes committed A- 
broad, there is not poſitive Probation, but Declara- 
ons and Teſtimonies; therefore as to theſe Crimes, 
his Majelties Advocate does not inſiſt on them 
as diſtinct Crimes per /e, but as Qualifications, 
Documents, and Evidences of the habitual De- 
bauchery, and unnatural Malice exprels'd by the 
Pannal againſt his Father for a Tract of maty 
Years. 

Whereas it is anſwered, That as to all Crimes 
precceding 168y, they are taken off by the In- 
demnity: It is replyed, The Indemnity 1685, 
is no gencral Indemnity, neither as to Perſons 
nor Crimes, but particular Crimes are remitted, 
and particularly enumerat without any general 
Clauſe: And as curſing of Parents is not parti- 
cularly enumerat, io by the Nature of that Crime, 
it cannot be included or comprehended in any ge- 
neral Indemnity : And the Words of the Act 
of Parliament, 20 Act. 1. Par. K. Ch. II. bears 
expreſly, That the Curſers of Parents ſhall be put 
zo Death without Mercy. So that a general Act 
of Indemnity, or Mercy, without a ſpecial Re- 


miſſion, could not include this Crime, which, as 


the Act of Parliament bears, is expreſly againſt 
Nature, and the Law of God: And by the 
Opinion of all Lawers, general Indemnities do 
not extend to all Crimes; but theſe Crimes which 
are called in Law Criminu excepta, are never in- 
tended to be indemnified, nor ſuch Crimes, where 
the Intereſt of Parties is more than the Intereſt 
of Publick Juſtice, and in all former and general 
Indemnities, Murder and other Crimes are par- 
ticularly excepted with a general Clauſe, except- 
ing all ſuch Crimes as uſe not to be comprehended 
in general Acts ot Indemnity : So that this ſo 
horrid a Crime, wherein the Parent was more in- 


tereſted than the Publick, neither was, nor could 


be comprehended under a general Indemnity : As 
alſo that reſtricted, limited Indemnity, bears ex- 

refly an Exoneration for all Perſons below the 
We and Quality of an Heretor, Wodletter 
or Burgeſs; and whether the Pannal were an 
Heretor or not, yet it cannot be ſaid, that he is 


below the Degree and Quality of a Wodletter or 


Burgeſs; and therefore the Act of Indemnity is 
of no uſe to him. | 
Whereas it is anſwered, That Sir James was 
reconciled with the Pannal, and wrote kind Let- 
ters to him, whereby, diſimulando, former Injuries 
were taken off: Ir is replyed, That Injuries are 
only taken off diſ/imulando, which are not attro- 
cious, but never ſpecifick Crimes, wherein the 


Dilcharge or expreſs Renunciation of the Party 


injured cannot liberat à vindicta publica, the Pu- 
niſhment of Crimes, eſpecially in Capital Puniſh- 
ments, belonging to the-Magiſtrat ; and the pri- 
vat Party has not the ſole Intereſt, nor can diſ- 
penſe with Capital Puniſhments: But the Letter 
tounded upon, does not inthe leaſt infer the Party's 
Forgiveneſs or Diſſimulation of the Injury. And 


a Father ordering his Son to call in for Cham- 


berlain Accompts, without impowering him to 
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diſcharge the fame, is not the leaſt Evidence of 
Confidence in his Son, much leſs a remitting of 
his Crime. | 

As to the ſecond Article, in relation to the 
Curſing, it is poſitively offered to be proven, 
not in ſingle Acts, but by a Tract and Habit of 
curſing his Father in the moſt abominable Termes 
imaginable. 

As to the third Article, in relation to the Mur- 
der, that this Matter may be clear, & ut con- 
ſtet de Corpore delicti, theſe undoubred Qualifica- 
tions are offered to inſtruct, that Sir James Stands- 
field was murdered and ſtrangled, and that he did 
not drown himſelf. 1. It is offered to be proven 
by the Miniſter, that was that Night in the 
Houte, that long after ten o Clock at Night, 
and that Sir James had retired to the Chamber, 
where he lay alone, the Miniſter heard the con- 
fuſed Whiſpers, Murmurs, and Noiſe of ſeveral 
Perſons, both Men and Women, which aftright- 
ed him, and that he heard the Noiſe go away 
by the back-ſide of the Houle, which leads di- 
rectly to that Pool where Sir James his Body was 
thrown in the Water, | 

2. Sir James's Body was found ſwimming above 
the Water, and albeit it appeared by the Ice upon 
the Top of his Cloaths, that he had been ſcveral 
Hours in the Water, yet there had no Water en— 
tred in his Body; which is a Demonſtration, that 
he was dead before he was thrown in the V, ater; 


tor a Perſon thrown alive into Water, drawing 


in of Air and Reſpiration, being in the Water, 
he muſt draw in Water; and if the Perſon drawes 
in as much Water as fills his Concavitie, he be- 
comes heavy, having ſo much more Weight of 
Water, and therefore he ſinks: But if a Perſon 
be thrown dead into the Water, when the Clap 
of his Throat is ſhut, the Water cannot enter, 
and there being ſo much Emptineſs, the Body is 
light, and ſupported by more Parts of Wa- 
ter, than the Gravity of the Body can depreſs. 
3. There being ſeveral Chirurgions and others {ent 
out by Order trom Authority to take up and in- 
ſpect the Body, to ſee whether there was any Evi- 
dence of Strangling, or other Symptoms of Mur- 
der upon the Body; it did appear to all theſe 
Perſons, who did depone before a Committee of 
the Privy-Council, That from the one Jugular 
Vein to the other round the Neck, there was 
a Tumour of congealed black bruiſed Blood, 
three Inches broad, and that there was congealed 
Blood in the Throat; upon which Matter of 


Fact, the College of Phyſicians have given an 


unanimous Teſtimony in Writing, that Sir 
James $tandsfield was ſtrangled, and not drown- 
ed: And the Deaconry of the Chirurgions be- 
ing conveened, have emitted a Declaration in 
Writing, concurring and agreeing with the Re- 
port of the Phyſicians: So that it is as clear as 
the Light of Day, that Sir James Standsfield 
was murdered. 

2. For the Qualifications, that the Pannal 
was the Murderer, or acceſſory to the Murder 
of his Father, theſe clear Evidences are offercd, 
which makes his Crime without poſſibility to be 
palliat or denyed. 1. It is notorious, that the 
Pannal is a moſt debauched, vitious, pernicious 
Perſon, and has been Priſoner, or condemned to 
die in all the Places or Societies he ever haunted. 
He entered a Soldier in the Scots Regiment, 
where he was condemned to die at Treves, but 
made his Eſcape; and his being in Priſon, 0 
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40 /ſea- Priſons, Orleance, and Bruſſels (which 
— Ho his Travels) are not denyed; 
and his profligat Life and conltant Drunkenneſe, 
fince he came to the Prilon, is offered to be proven 
by the Keepers: And as it is unneceſſar to trace 
all his Debauches; ſo there is one material Point 


| offered to be proven, That upon the leaſt Provo- 


cation, either by Man or Woman, the Pannal uſed 
to ſwear by horrid Oaths, that he would take 
their Lives, though he ſhould die in the Gra/s- 
reat for it. g 
9 Sir James Standsfield for theſe Debaucheries 
having ditheriſhed the Pannal, and diſponed his 
Eſtate to his ſecond Son; it is poſitively offered 
to be proven, That in the Nungate of Hadding- 
ion, in James Smith's Houſe, the Pannal being 
told, that his Father would ditheriſh him, he with 
horrible Oaths vowed to cut his Father's Throar. 
And whereas it is anſwered to this Qualifica- 
tion, That the ſaying that a Son would cut a Fa- 
ther's Throat, is but a remot Circumſtance : It 
is replyed, That the Law, and all Lawers do agree, 
That Mine precedentes & damnum ſequutum, is a 
moſt pregnant Qualification of that Party's Crime, 
eſpecially where the Threats were to cut a Father's 
Throat, which of itſelf was ſo horrid and unnatu- 
ral a Villany, that it cannot be doubted he who 
durſt vow it, wanted but an Occaſion to act it. 


And it is acknowledged, that though this be the 


cleareſt Preſumption, yet per /e, it is not full Pro- 
bation: For though the Son had both vowed, and 
reſolved, yet by an Accident he might have been 
prevented; but the Preſumption at leaſt lays the 
Burden, that except the Pannal could condeſcend, 
and document, that ſome other Perſon killed his 
Father, he muſt be reputed the Murderer. 

2. It is offered to be proven, That Sir James 
Stansfield, who was a Perſon of eminent Sobriety 
and Veracity, did declare to ſeveral Perſons, that 


his unnatural Son had attempted his Life, and of- 


ſered Violence to his Perſon, and particularly, that 
he had purſued him on Horſeback, and fired Pi- 
ſtols on him ; and that ſame Friday before Sir 
James was murdered, he did declare that it was 
not his Debts, or any thing under Heaven that 
troubled him, but that his Son and Family were 
plotting and contriving his Deſtruction, and the 
next Night he was murdered. 

3. It is offered to be proven, That the Pannal's 
Mother declared, That her Son had vowed to be 
his Father's Death, and that he was a vindictive 
Perſon, and that ſhe did apprehend he had mur- 
dered him. So as to this Article, there is a Con- 
courſe of the Pannal's own Oaths, to murder his 
Father, and of his Father and Mother's Declara- 
tions, that he had attempted, and was {till plotting 
the ſame. 

The ſecond Qualification is, that, that Satur- 
days- Night Sir James Standsfield came home, 
the Pannal would not come where his Father 
was, either to Supper, or Prayer; and being ex- 
preſly deſired by ſeveral Perſons, to go to his Fa- 
ther, and ſpeak with him; he declared (that ſame 
Night he was murdered) he could not endure to 
ſec, or look upon his Father; and he had been all 
that Day cloſs with Thompſon and his Wife, and 
Janet Johnſton. So after ten Hours at even, after 
the Family was gone to Bed, he came out to Thom- 
ſon's Houſe, which is hard by the Gate, and there 
in Preſence of Thomſon, his Wife, and Janet Fohn- 
ſton, he declared that his Father would neither give 
him Money, nor Cloaths, and curſed his Father, 


rc 


for the Murder of his Father. 
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and declared that he would ſhortly make ridd of 
him, which agrees with what he had ſeveral Times 
ſaid in other Companies, that he was to be Laird 
before Chriſtmas; and that he was ſhortly to be 
Maſter of all, and none could rhink how ſoon. 
As alfo, ſhortly before Sir James's Death, the Pan- 
nal's Mother falling in Swound, it was faid to 
him, Philip, ye will ſhortly want your Mother; 
to which he anſwered, By God, his Father ſhould 
be dead before her: And eight Days after, his Mo- 
ther falling again ſick, he repeated the ſame Words; 
whereby it is evident the Murder was deliberate 
and determined. 

3. On the Sunday Morning, before Sir James's 
Body was found, Philip came ro the Minitter's 
Chamber, and told him that his Father was gone 
out in the Night, and that he had been ſearching 
for him about the Pools, and Water-fide ; and 
when the Miniſter reproved him for making ſuch 
Inſinuations againſt his Father, he laughed at him, 
and went away to the Poo], and ſtood looking up- 
on his Father in the Water, but made no Diſco- 
very; and thereafter a Stranger coming by upon 
the Highway likeways, ſeeing Sir James's Body 
in the Water, he came back and diſcovered the 
Matter; at which Philip ſeemed ſurpriſed, and 
told that he had ſeen his Father's Body in the Wa- 
ter before, bur he did not think fit to be the firſt 
Diſcoverer, which ſhews, that he was conſcious 
of his own Guilt; otherways upon the firſt Sight 
of his Father in the Water, he would have gone 
to him; but on the contrary, he never laid a Hand 
upon his Father's Body, either to pull him out of 
the Water, or to carry him into the Houle, for 
the Dread of ſome extraordinary Diſcovery, and 
did not allow the Corps to be brought within his 
Father's Gates, but cauſed carry the Corps to the 
Wake-Miln, where, to cover the Appearance of 
Strangling upon his Body, he entruſted Janet John- 
ſton with the Care of woonding him, who was 
known to be a Perfon ſo odious to Sir James, that 
he could not ſee her for her Baſeneſs with the Pan- 
nal, and ſhe did acknowlege, that ſhe had not 
been for three Quarters of a Year within the 
Houle before; and yet this infamous Strumper, 
who has been tortured by order of the Privy-Coun- 
cil, ge acceſſory to the Murder, was chiefly intruſt- 
cd to ſee the naked Body, and the Cloaths put on! 

4. The Pannal did refuſe to ſend for a Chirur- 
gion, and to let his Father's Body be ſighted, 
though the Miniſter and others did expreſly de- 
mand it; and the Engliſumen in the Manufattory, 
who were acquainted with the Crowner-Laws, they 
made a Mutiny anent the Burial, till the Cor 
were ſighted; yet the Pannal cauſed bury the Corps 
that ſame Night without ſhewing them. 

The Corps being raiſed by Order, and Inci- 
fon being made, whereby the Strangling did 
clearly appear, and the Corps being dreſſed clean, 
and Linnen put on, there did appear. no Bloud; 
bur to take off Suſpition, the Corps were lifted 
up, and the Night-Cap being wrong put on, it 
was altered and changed, and thereafter the Corps 
vere laid down without any Bloud upon the Lin- 
nen; and the Pannal (who to this time had ne- 
ver touched his Father's Corps) being required 
to aſſiſt to lift the Body into the Coffin, having 
taken his Father by the Right- ſide of the Head 
with his left Hand, James Row bearing the left, 
the Pannal's Hand was altogether blooding, as if 
his Hand had been put in a Veſſel of Bloud ; 
which, notwithſtanding of all his impudent _ 
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lution to the contrary, had that horrible Impreſ- 
ſion, and Conviction upon him, that he let his 
Father's Head fall ro the Ground, and cryed out, 
O God, and run away and went to a Desk in the 
Church, where he lay groaning and in Confuſion, 


but durſt never return to touch the Corps; and 


as there can no natural Reaſon be given, but an 
ordinar and wonderful Providence of God, in this 
kind of Diſcoveries of Murder; ſo the Fact was 
never more evident, and ſure: Though Half a 
Dozen of Perſons were bearing the Corps, no 
Man's Hands were bloody but the Pannal's, and 
the Corps being two intire Days in the Grave, 
in that Weather and Seaſon, the Blood by the 
Courſe of Nature was become ſtagnat and con- 
geal'd; ſo that the former toſſing and lifting of 
the Corps, and even the Inciſion itſelt had oc- 


caſioned no ſuch Effuſion, but only ſome Water 


or Gore; but upon the firit Touch of the Pan- 
nal the Murderer, there appeared Abundance of 


liquid florid Bloud: And though this per /e might 


not be ſufficient, and as Matthens is cited, it 


ſhould not infer Torture; yet Mattheus acknow- 
ledges that moſt Part do ſuſtain this, as a violent 
Pretumption oft times experimented; yet in his 
Opinion it is not ſufficient for Torture, becauſe 
Torture being in itſelf a Puniſhment, it cannot 
be uſed, except where there is ſemiplena probatio, 
or where the Conſcience of the Judge is ſatis- 
fied, as to the Truth of the Crime, and therefore 
uſes an extraordinar Courſe, to extort a Con- 
feſſion, which proves that this Preſumption is 
ſemiplena probatio per ſe, according to their own 
Grounds. 

And whereas it is alledged, that capital Puniſh- 
ment cannot be inferred from Conjectures, bur 
from clear and politive Teſtimonies ; it is an- 
{wered, that the Lex alt. Cod. de probationibus, 
clearly ſtates that Probation is either, Teſtibus ta- 


ulis iuſtrumentis documentis & indiciis. And Mat- 


rheas ſtates a particular Title upon this ſingle Que- 
ſtion, Cap. 6. Tiiulo 15. de probationibus, and does 
moſt poſitively determin that Crimes are to be 
proven Documentis, Argamentis & Iucliciis. And 
it is moſt evident, that the Probation which ariſes 
from the Nature of the Thing, which is incapa- 
ble to be ſoffiſticate, or impoted upon, as Wit- 
neſſes may be, that kind of Probation is the ſureſt, 
becauſe it is always the ſame, and admits no Va- 
riation. It's true, and it is acknowledged, that Ar- 
gumenta & Indicia muſt be clara & evidentia, and 
Probation being Quod facit fidem Fudici, every 
Man's Experience tells him, that the Complica- 
tion and Conjunction of ſo many evident Qualifi- 
cations, though none of them per /e were ſufficient, 
yet being all of them joined, it induces a greater Cer- 


tainty, than two Witneſſes poſitively deponing up- 


on the Fact. And therefore the Evidence of the 
Probation belongs to the Inqueſt, and the Rele- 


- vancy that theſe Articles conjoin'd, or any Part 
of them, are ſufficient to infer the Crime, belongs 
to the Judge. 


As to the Preſumptions offered for the Excul- 
pation of the Pannal, they are not at all rele- 
vant; for though ſo horrid a Murder is not to 


be preſumed againſt Nature, yet being proved, 


or ſo ſtrongly evinced, it does but conclude the 
Pannal's greater Guilt : And ſuppoſe that Sir 


James Standsfield was formerly Melancholy, and 


had been Frantick in the Year 1679, yet it is 
known he recovered his Health, and was of a 


compos d, ſedat Temper of Mind for many Years 
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thereafter, and was as capable and diligent about 
his Affairs, theſe many Years, as he had been 
formerly, and was ſo conſidered and employed 
by the wiſeſt Men in the Kingdom; and at the 
Time of his Death there was no Sicknels, or re- 
turning of Frenzie upon him, but all that Week 
he had compoſedly done his Affairs; and did up- 
on the Saturday, when he went Home, diſcourſe 
rationally upon all the Subjects that occurred: 
But it being ſo clearly documented and proven 
that he was ſtrangled, it is a ridiculous Conccit 

and there remains no Poſlibility that after he was 
ſtrangled, he walked out and drowned himſelf, 
And as to that Preſumption, that the Pannal ren- 
dered himſelf Priſoner, it was indeed ſuitable to 
the reſt of his Impudence, and he did not ren-— 
der himſelf till after the Order to apprehend 
him was intimate to him, when he could nor 
eſcape, and when he was under Obſervation; 

and there did not want Project in fixing upon 
this Impudence when he could not eſcape, as 
a Qualification of Innocence, that he would 
render. 


Sir David Thoirs without Repetition of the Replies 
made by his Majeſties Advocat, doth make hi; 
Duply to the foreſaids Replyes, and every Member 
thereof, in order as follows; viz. | 


17 the firſt, Anent the treaſonable Words, 
the Pannal's Procurators oppon their former 
Anſwers, and the Act of Parliament whereupon 
that Part of the Ditty is founded, being only in 
order to ſuch treaſonable Speeches advitedly ſpo- 
ken. The conſtant Tract of the Pannal's Lite, 
in drinking his Majeſties good Health at all Occa- 
ſions, and offering to adventure his Life in his 
Service in the laſt Rebellion, ſufficiently demon- 
ſtrats, that if any ſuch Expreſſion did eſcape the 
Pannal, as it is denyed, the fame was only raſh 
and unadviſed, and not deliberate and adviſed, as 
is required by the Act of Parliament, to infer the 
Pains lybelled; and the Qualifications added by my 
Lord Advocat, bearing, that the Pannal did con- 
jure the Perſons then preſent to Secrecy, demon- 
{trats that the Pannal was ex incontinenti heartily 
ſorrowful and penitent for the ſame. And it's 
clear by that excellent Law of the Cod, the Words 
whereof are, $7 quis Imperatori maledixerit, fi ex 
inſania miſerando, fi ex temeritate, & petulantia 
temnenda, ſi ex animo injuriandi ad principem re- 


.mittendum, which demonſtrats, that by the Com- 


mon Law, ſuch an raſh and unadviſed Expreſ- 
ſton was never to be laid hold on to infer a capi- 
tal Puniſhment, where the Perſon alledged, Ex- 
pw thereot, was not otherways ſuſpect of Dil- 
oyalty. 

2. Repeats the Defence as to Crimes alledged 
committen abroad, and it were againſt Reaſon and 
Equity, that Perſons for one and the ſelf-ſame 
Crime, ſhould be ſubject to the Puniſhments of 
ſeveral Juriſdictions, where the Puniſhment of the 
ſaids Crimes are different : But ſeeing my Lord 
Advocat declares he hath no Probation for theſe 
alledged Crimes, but Certificats and Affidavits, 
they cannot be obtruded as a Part of the Libel, be- 
cauſe the ſaids pretended Certificats and Affidavits, 
are neither inſert in the Libel, or given out to the 
Pannal, and all Crimes are to be proven 7e/iibus, 
non teſtimoniis; and if the Cuſtom of Affidavits 
ſhould be introduced in this Court, all Pannals 
(how innocent ſoever) might be murdered, by be- 

| ing 
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ved of their unanſwerable Ohjections a- 
1 d Capes of theſe Aﬀidavits Fc. and 
therefore they cannot be ſuſtained as a Qualification 
to load the Pannal, or make the Inqueft have a 
prejudicat Opinion of him. ; 

As to my Lord Advocat's Reply anent 
the Act of Indemnity, the former Defence and 
Act of Indemnity is opponed, and bears expreſly 
Murders, Robberies, Slaughters, and all other 
Crimes committed againſt his Majeſty, and 
Laws of the Kingdom, either by Word, Writ, 
or Deed; which undoubtedly excludes all alledg- 
ed Crimes ſaid, done, or committed by the 
Pannal before that Time; and this Fayour, (9 

atia principis, is to be ampliat and extended, 
and not reſtricted, and all his Majeſties Judges 
and Officers of State are commanded to ſuſtain the 
fame, according to the moſt ample Interpretations 
for the Pannal, that the Words will allow. 

4. The Pretence that the Pannal was of the 
Quality of a Burger, or a Baron, is mot irrele- 
vant, the Pannal having no viſible Fortune at the 
ſame time; andas my Lord Advocat himſelf acknow- 
ledgeth , no Expectation of any Fortune what- 
ſoever: So that if Barons, Burgers, Life-renters, 
Woodſetters, and likewiſe theſe who have no- 
thing in Poſſeſſion at the Time, ſhall be ſecluded 
from the Benefit of thar Indemnity, it is ſcarce 
intelligible to whom , and for what Cauſe the 
fame was granted. . And as to that Part of 
the Reply, bearing, that this was a privat Injury, 
and ſo not comprehended within the Act of In- 
demnity, the former Defence is opponed, and all 
Pretence of privat Injury was taken away by Diſ- 
ſimulation or Death. 24 

As to the Fretence that the Reconciliation can 
be no Defence againſt the Lybel, as to vindicta pub- 
lica, and that the Letter whereupon the Detence 
is founded doth not import a Diſſimulation; it 
is duplyed, That the Act of Parliament being an 
Comminatory Law, and principally intended in 
Favours of Parents, the ſame was never yet made 
uſe of, and it were very hard to make ule 
of the ſame to deprive a Parent of his Child, for 
any raſh or paſſionate Expreſſion; eſpecially, where 
npon Repentance the Father had remitted the In- 
jury; but the Father being in Effect Judge of the 
Injury, his — the ſame ought at leaſt to 
aſſoilzie the Child from any capital Concluſion. 
And as to the alledged habitual Curſing, the ſame 
is denyed, and the former Defence founded upon 
the Act of Indemnity, is repeated and opponed, and 
the Lybel is opponed, which doth not bear habitual 
Curſing, but particular Acts at particular Times. 

And as to the Qualifications alledged by my 


Lord Advocat, for clearing that the Defunct Sir 


nn Standsfield was murdered, the Pannal is tru- 
y ſorry, that for his own Defence, and for clear- 
ing of his own Innocence, his Lawers ſhould be 
neceſſitated to plead any thing relating to his Fa- 
ther's Infirmities, or Way and Manner of his Death. 
Bur it is duplyed, That the whole Preſumptions 
adduced by my Lord Advocat are allanerly fallaci- 
ous Conjectures, and can neither be /eparatim, or 
complex)y relevant to infer any ſuch thing, be- 
cauſe, 1. T hat the Miniſter did hear a whiſpering 
Noiſe, and was thereby terrified,, his Terror and 
Conſternation having(as he himſelf pretends)put him 
in a Diſorder and Confuſion, he was thereby ren- 
dered incapable to obſerve or judge of any thing 
that happened. 2. That the Body was ſwimming 
above Water, imports nothing, the Defunct hav- 
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ing a great Coat of thick Cloth about him, which 


was ſufficient to keep him floating above. 3. The 
Prerence that there was no Water in the Detunct's 
Body when the Chirurgions viſited the ſame, im- 
Fou nothing, becauſe the Defunct's Body boxing 

een ſeveral times ſtirred before that time, by whic 
the Water might have run out, as it actually did 
(in caſe there was any Water within it.) 

4. Albeit where a Man is drowned unwillingly, 
and endeavours to breathe, ſo long as he can, his 
Breathing may ſuck in the Water: Yet if a Man 
intend to drown himſelf, he will certainly endea- 
vour all Means for quick Diſpatch of himſelt, and 
thereby keep in his Breath; and the keeping in of 
the Breath after that Manner was ſufficient, both 
to keep the Body floating, and the Water from 
CY in. | 

. To put the Matter beyond all Queſtion, the 
Defunct was laying in the Water a conſiderable 
Space from the Bank; and albeit the Ice was not 
ſo ſtrong as to have carried a Child, yet the Ice 
was whole and entire betwixt the Defunct and the 
Bank, which demonſtrats, that the Defunct had 
jumped in from the Bank, to that Place where he 
was lying. 6. As to that Pretence, that there was 
Blood about the Defunct's Neck, all lapper'd and 
bruiſed before Inciſion was made, the Deſunct be- 
ing pulled out of the Water, by an great Cleik, 
the touching of the Neck with the Cleik, when 
his Breath was juſt gone out, was ſufficient to have 
made the Blood where that Part was, to lapper and 
congeal. 7; As to the Declarations of the Phy- 
ſicians and. Chirurgions, they are only Declarati- 
ons ex auditu, and upon Report of one or two 
Chirurgions, and hath no Foundation, but the Ig- 
gnorance or Knowledge of the ſaids two Re- 
porters z neither can any ſuch Declarations be ob- 
truded __ the Pannal, becauſe not given out 
with the Lybel: But whatever may be inferred from 
theſe Preſumptions, whether the Defun& was mur- 
dered or not, the fame does not concern the Pan- 
nal, unleſs his Acceſſion to the Murder were in- 
ſtructed, as is impoſſible it can be. 

As to the * alledged by my Lord 
Advocat, for fixing the Murder, or Acceſſion 
thereto upon the Pannal; it is duplyed to the firſt, 
That the Pannal's alledged vitious Life, and the 
Story at Treves, his being drunk in Priſon, and 
—_— to cut Throats upon ſmall Provocati- 
ons, the ſame are extrinſick to the Libel, and can- 
not be reſpected. 2. As to the alledged Threat- 
ning uſed in James Smith's Houſe, the Lybel is op- 
poned, bearing theſe Expreſſions, to have been 
uſed in the Year 1684, or ſome Year preceeding; 
and therefore the former Defence founded uponthe 
Indemnity, is repeated, and opponed. And where- 
as my Lord Advocat pretends, that mine prece- 
dentes cum damno /equute, is ſufficient either to fix 
the Guilt upon the Perſon who uſed the Threats, 
or at leaſt to burden him with the Probation, 
that another committed the Crime. Ir is duplyed, 
I. That my Lord Advocat's Poſition is abſolutely 
denyed, unleſs he can inſtruct ſome other poſitive 
Acceſſion againſt the Pannal; and thele pretended 
Threats being taken away, not only by the A& of 
Indemnity, but likeways by Diſſimulation, which 
is not only offered to inferred from the Letter 
made Mention of in the Defence, but likeways by 
the Defunct's owning, receiving, intertaining, 
furniſhing, and providing for the Pannal, in evety 
thing ſuitable as his eldeſt Son, the ſame doth 
undoubtedly take away all Pretence that can be 


founded 
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founded upon threatning, ſo many Years preceed- 
ing; and by no Law can the Pannal be burdened 


to prove who were either Actors, or in Acceſſion 


to his Father's Murder, 
As to the ſecond Qualification bearing, that the 
Defun& ſaid to ſeveral Perſons, that the Pannal 


offered to invade him (denying the ſame) the Fa- 
ther's Aſſertion could not infer a Crime againſt the 


Pannal, unleſs the Crime it ſelf were otherways 
proven by Witneſſes, and the fame is libel'd to 
have been ſaid by Sir James before the Act of In- 


demnity. And Sir James's other Aſſertion, that 


he was in Trouble, tor Fear of Prejudice from his 
Family, cannot infer a Crime, eſpecially againſt 
the Pannal ; and far leſs can it be proven by the 
Reli& and the other Son, who in Sir James's Ap- 
prehenſion were deſigning Miſchief againſt him, 


and for their own Vindication, they would cer- 


tainly depone partially againſt the Pannal. And 


the ſame is repeated againſt the other Expreſ- 
fions altedged ſpoken by the Mother ; and Wit- 


neſſes cannot be received to prove what another 
Witness ſaid. | 

As to the Pretence, that the Pannal refuſed to 
ſup with his Father the Night before his Death, 
It is duplyed, the Pannal was not at all in uſe to 
ſap, except on Sundays-Night. And the Pannal 


had no Kindneſs for the Miniſter, becauſe he and 


others of his Gang had endeavoured to keep up 
Diſcord berwixt him and his Father. 

As to the alledged Bleeding of the Corps, the 
former Defences are opponed ; and albeit the Pannal 
did help to lift his Father's Corps before the Inci- 
ſion, yet no Blood did appear till long thereafter 
that the Incifion was made, and the Pannal did 
fall to grip that Part of his Father's Head where 
the Incifion was. So that the Blood falling from 
the Wound, canneither be a Ground nor Preſump- 
tion for Guilr ; and though the Pannal was ſur- 
priſed to ſec his Father's Blood, yet the ſame did 
only procced from natural Dury and AﬀeCtion, and 
not from any Apprehenſion of Guilt. And theſe 
Qualifications being all libel'd and debated upon, 
it is humbly defired for the Pannal, that the Lords 
of Juſticiary would give a ſeparat Interloquitor up- 
on every particular . 

Sir Patrick Hume for the Pannal adds, That as 
to the Point of Treaſon, It is offered to be pro- 
ven, that it was when he was drunk, and after 
Cups, and is fo preſumed, eſpecially it being, as 
it is acknowledged by the Libel, in a drunken 
Company. 

2. As to the Act of Indemnity, it is extended 
to all Crimes except the Archbiſhop's Murder, and 
exceptio firmat, regulat, &c. And the Act bears not 
that Clauſe excepting other Crimes, which uſes 


to be excepted. 
3. As to the Qualifications condeſcended on in 


my Lord Advocat's Anſwer, either they are libel'd, 


and ſo oppones the former Anſwer ; and if they 
be not libel'd, they cannot be conſidered as Qua- 


lifications. 
4. Whereas it is alledged, that the Pannal was 


in uſe to threaten to cut Throats, when in Paſſion, 
the Argument is retorted, for though he threat- 
ned, nothing followed; and ſo his Threatnings 
were but verba jactantia. 

5. As to the Citation out of Mattheus, that 
Parties may be puniſned upon Preſumptions, it 
iS Were „that the Caſe there ſtated is where 
the Perſon who committed the Slaughter was 
apprehended in the Place where it was committed, 


That he was all bloody, and with a bloody Sword, 


anſwerable to the Wound, and that he became 


E when he was apprehended, and that he 
ad made no Anſwer, but in Terrour fled away; 
which are ſuch Acts as do evidently make appear 
the Slaughter, and could admit of no other Con. 
ſtruction ; but that cannot be pretended in this 
Caſe, where all the Preſumptions are remote and 
extrinſick, and even in the Caſe inſtanced by Mal- 
theas, and others of that, Nature, they are only to 
take Effect in order to an Arbitrary, but not a Ca- 
pital Puniſhment, which is the Opinion of all 
Lawers who ever wrote upon the Subject, and 
particularly Muſ/card, de prob. concluſ. 123. Numb. 
20, and 31. where the Queſtion is ſtated, An ply- 
res preſumptiones conjunguntur ? in order to. inferr à 
capital Puniſhment : And he concludes in the Ne- 
gative, as a general ee by all Lawers, but 
only to inferr an arbitrary Puniſhment. 

As to the bleeding of the Body, it is offered to 
be proven, that the Pannal touched his Father's 
Body before the Inciſion, and it did not blecd. 

The Lords, Juſtice- General, and Commiſſi- 
oners of Juſticiary, having conſidered the Li. 
bel, purſued by his Majeſties Advocat againſt 


Philip Standsfield the Pannal : And the firſt Part 


thereof, anent the Treaſon libel'd, they find the 
ſamen as it is libel'd, relevant to inferr the Pain of 
Treaſon. 5 | 

And as to the Pannal's curſing of his Father, 
mentioned in the Indytement ; They find theſe 
Expreſſions, or either of them, viz. The Devil 
take him, the Devil rive him, God damn him, 
relevant to infer the Pain of Death: And re- 
pells the Defence founded upon the Act of In- 
demnity, and finds the Pannal is not under, or 
below the Quality therein ſpecified. | 

As to the Pannal's murthering of his Father 
mentioned in the Indytement, they found the Li- 
bel as it is libel'd and qualified relevant to inferr the 
Pain of Death, and remits the ſame with the Qua- 
lifications libel'd to the Knowledge of the Aſſiſe, 
and allowes Witneſſes to be led for the Pannal's 
proving his Father to have been melancholy the 
Day before the committing of the Murder, and 
remits to the Aſſiſe to oak; tae Import thereof, 
if it be proven, and repells the whole. other De- 
fences proponed for the Pannal. 

The Lords continues the Dyet againſt the ſaid 
Philip Standsfield, till to Morrow at Two of the 
Clock in the Afternoon; and ordains him to 
be carried back to Priſon, and the Witneſſes and 
Aſſiſes to attend, ilk Perſon under the Pain of 
200 Merks. | 


Edinburgh, the ſeventh of February, 1687. 


7 Ve S$tandsfield, Priſoner, being this Day en- 
tered on Pannal, dilated, indyted and accuſed for 

the treaſonable drinking of the King's Confuſion, 
curſing his Father, — for the cruel and unnatu- 
= murdering of him in Manner mentioned in this 

itty. 

The Interloquitor above-written was this Da 
read again in Preſence of the Pannal, and the Al- 
ſiſers after-named, viz. ; 


William Bailly of Lamingtoun. 
James Glen, Stationer. 

Alexander Reid, Elder, Goldſmith. 
Charles Charters, Merchand, 
David Hepburn of Humby. 


Edward 
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1687. 
Edward Gilleſpy, Merchand. 
Robert Sandilands, Merchand. 
Samuel Moncrief, Merchand. 
Thomas Lendall, Merchand. 
James Cleiland, Merchand. 
Hepburn of Beinſtoun. 
William Paton, Merchand. 
George Braithwood, Stabler. 
Job Marſhal, Merchand. 
Alexander Edgar, Chirurgion in Haddingtoun. 


The Aſſize lawfully ſworn, no Objection of the 
Law in the contrary. : 

His Majeity's Advocat for Probation adduced 
the Witneſſes deponing, v2. | 

Jobn Robertſon, late Servitor to Sir James Stands- 
field of New-Milns, aged twenty-four Years, un- 
married, purged of Malice, Prejudice, Hatred, Ill 
will, and partial Counſel, and ſolemnly ſworn, 
Depones, A little time before Harveſt laſt, the Pan- 
nal being in the Kitchen of Neu-Alilus, in the de- 
ceaſt Sir James Standsfield's Houſe, where the De- 
ponent was likewiſe preſent, he faw the Pannal, 
Philip Staudsfield, take a Cup of Ale, and heard 
him ſay, there is the Pope's Confuſion, the Anti- 
chriſt's, the Chancelour's, and the King's Confuſi- 
on, and put the Cup to his Head, and drank a 
little, and then gave it to Samuel Sprfforth, and 
commanded him to drink it on his Knees; depones, 
that there were likewiſe beſides Samuel Spofforth, 
Jeremy Sinith, Agnes Bruce, and Elſpeth Jameſon 3 
and depones, that, Philip Standsfield, the Pannal, was 
not drunk at the time; depones, that at the naming 
of the ſeveral Confuſions above-mentioned, he 
{till drank a little of the Cup; and this is the 
Truth as he {hall anſwer to God: The Deponent 
further depones, that he ſaid to the Pannal, after 
the drinking of the ſaid Confuſions, that it was 
Treaſon, and he anſwered, ye Dog, what are you 
concerned; ye do not underſtand to whom ye peak. 

Sic ſubſcribitur, Joun RoBERTSON. 

Agnes Bruce, Servant to the deceaſed Sir James 
Standsficld, aged twenty-four Years, unmarried, 
purged and ſworn, depones, That a little before 
Harvelt laſt, ſhe being in the Kitchen of New- 
Milas with Philip Standsſield, the Pannal, ſhe 
ſaw him take a Cup of Ale, and drank the Con- 
fuſion of the Pope and the King, and heard him 
bid Samuel Spofforth fit down on his Knees and 
drink the faine, which accordingly he did; after 
this the Deponent went up Stairs, and knows 
no more what paſt at that Time, but heard they 
drank more Confuſions. Depones, that about a 
Week after it being talked in the Houſe, that he 
had drank the Contuſions aforeſaid, he ſaid to the 
Deponent, God damn him, if he knew who di- 
vulged it, he would be their Death : And this is 
the Truth, as ſhe ſhall anſwer to God. Depones ſhe 
cannot write. 

Sic Subſcribitur, LINLITHGOW. 

Samuel Spofforth, late Servitor to Sir James 
Standsfield of Ne tu- Milus, aged 19 Years, unmar- 
ried, purged and ſworn, depones, That a little be- 
fore Harveſt laſt, the Deponent was in the Kitchin 
of New-Milns with Philip Standsfield, the Pannal, 
where he heard him drink a Confuſion to the 
Pope, Antichriſt, and the King, and to the De- 
vil; and the Pannal preſt the Deponent to drink 
the fame Confuſions upon his Knees. Depones, 
Jobn Robertſon, Agnes Bruce, Jeremy Smith, and 
£1ſp:th Jameſon were all likewiſe preſent at that 
time, and that theſe Confuſions were drunk ſeve- 
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rally: And this is the Truth, as he ſhall anſwer to God. 
Sic ſubſeribitur, SAMUEL SPOFFORTH. 
John Robertſon, above deſign'd, being re-examin- 
ed, purged and ſworn, depones, That the De- 
ponent being at Morum-Caſtle after Harveſt laſt, 
in order to give a Call to a Miniſter, the Depo- 
nent having met with Philip Standsfield,the Pannal, 


he ſaid to him, Ye are a wiſe Lad; if ye have ſub- 


{cribed that Bond, the Devil rake him, and par- 
ticularly the Devil take his Father, and named his 
Father. Deponed, that at an other time, in the 
midit of Harveſt laſt, the Deponent and Sir Tame: 
Standsfield, the Pannal's Father, being going to 
Smeitoun with a Miniſter, the Pannal asked him, 
where he and his Father was going? and the De- 
ponent anſwered, that he was going to Sucitoumn 
with his Father and the Pannal, Philip Standsfield, 
ſaid, Devil, let never one of them come back a- 
gain, Horſe nor Man. Depones further, That tc- 
veral times, and frequenly, when the Deponent 
has been ſeeking the Pannal to come to Dinner 
with his Father, the Pannel's ordinar Anſwer was, 
the Devil dame him, and you both, and Devil 
rive him, for I will not go to him, and if he had 
a Sixpence a Day, he would not go near him, for 
his Father girned upon him like a Sheeps-head in a 
Tongs, and that he has heard him ſay ſometimes, 
God damn his Father: And this is the Truth, as 
he ſhall anſwer to God. 

Sic ſubſcribitur, Joux RoBtrTs0N. 
William Scot, Clothier in New-Milus, aged thirty 
Years, married, purged and ſworn, depones, 
That betwixt Michaelmaſs and Martima/s laſt, the 
Pannal, Philip Standsfield, having come to the De- 
ponent's Shop, and asked for ſome Tobacco, the 
Deponent ſaid to Philip, his Father would not let 
him want for Money to buy Tobacco; and the 
Pannal, Philip, ſaid, the Devil take him and his 
Father both, for there never came an honeſt Man 
out of Yorkſhire, Depones, his Wiſe was pre- 
ſent with him, when that Diſcourſe paſt. De- 
pones he cannot write. And this is the Truth, as 

he ſhall anſwer ro God. | 
Sic ſubſcribitar, LINLITHCOW. 
Agnes Bruce, above-deſigned, being re- exami- 
ned, purged and ſworn, depones, That ſhe 
did hear the Pannal uſually vow and ſwear he 
would kill any Perſon that offended him; and 
that the Pannal did haunt much with Janet 
Fohnſtoun, George Thomſon and his Wife, and that 
he went frequently out of his Father's Houſe 
after Supper to theſe Perſons ; and further de- 
pones, that ſhe has heard the Pannal frequently 
curſe his Father, and bid the Devil damn him, 
and rive him, and ſwell him; and that ſhe has 
frequently heard him expreſs his Hatred and Ab- 
horrence of his Father, and that he could nor 
abide to ſee his Father. Further depones, that 
the Monday at Night before Sir James came to 
Edinburgh, the laſt time he was in it, being about 
a Fourthnight before his Death, the Deponent 
was ordered to call the Pannal to his Mother, 
after he was gone to his Chamber, and that ac- 
cordingly ſhe did it; and when the Pannal came 
down, the Deponent left him with his Mother 
alone; and when ſhe was without the Door, ſhe 
heard him ſay to his Mother ſeveral times, God 
damn him, if he did it not; and deſired his Mother 
to take a good Heart, for as long as he had, the 
ſhould not want. Depones, ſhe knows not what 
he meaned by theſe Words, but knows there 
had been a little Quarrel betwixt Sir James and 
Pp | his 
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his Lady that ſame Night. Further depones, a Beaſt. Depones, that the Body was then Put 


that on Tue/day thereafter, when Sir James Stands- 
field was going into Edinburgh , ſhe did hear 
Philip Standsfield, the Pannal, ſay in his Mother's 
Chamber (his Father not being preſent) God let 
him never return, God let him never fee his Fa- 
ther's Face again, the Devil go with him, the 
Devil rive him, and take him away; and that there 
was no body in the Room at the Time, but the 
Pannal and his Mother, and the Deponent was 
at the Door. Further depones, that about a 
Month before, Sir James having reproved the 
Pannal, upon the Occaſion of an Accompt 
given in by J/illiam Anderſon, Brewer, the did 
hear the Pannal ſay, in his Mother's Chamber, 
(Sir James not being preſent) God damn him, 
if he ſhould not do ten times worſe, and that 
he could not endure to fce his Father's Face, 
and that he had hated his Father theſe fix or ſe- 
ven Years. Further depones, that about a Fourth- 
night or twenty Days before Sir James his Death, 
it being ſaid that Philip was to go to Town with 


his Father, ſhe heard him ſay, he would be hang'd 


e'er he went with him; let him go, the Devil 
go with him, and let him never return; and this 
I:kewiſe in his Mother's Chamber, and in her 
Preſence. Depones, the Pannal did ordinarly 
ſhift Occaſions of being in his Father's Com- 
pany. Depones, that the Friday before Sir James 
his Death, ſhe knows the Pannal and Janet Fohn- 
ſtoun were a conſiderable Time together in the Pan- 
nal's Chamber, where the Deponent heard Janet 
Johnſtoun's Tongue, but doth not know if George 
Thomſon and his Wife were with them. De- 
pones, that on the /Yeaneſday before Sir James 
his Death, Philip having curſed ſome of the 
Servants, the Deponent ſaid to him, God be 
thanked, he was not their Maſter; and that he an- 
ſwered her with an Oath, ſhe knew not how 
ſoon he might be their Maſter : And further 
depones, that ſhe thought Sir James not ſo mer- 
ry as his ordinar the Night before his Death, 
but that he conveyed Mr. Bell to his Chamber, 
and thereafter came down to his own ; and the 
Deponent having deſired to ſpeak with Sir James, 
his Ser ant, John Robertſon, told her ſhe could not, 
becauſe his Chamber-Door was ſhut, and he was 
gone to Bed; and that ſhe did then fee Light 
in his Roum, and when ſhe was going away, 
found the Hall-Door, which was without his Cham- 
ber-Door, ſhut, and that the Hall-Door was not 
uſually cloſed in the Night time, except Sir James 
had done it himſelf, and which he did but once 
in two or three Nights. Depones, that on the Sa- 
turday's Night when Sir James came Home, he did 
go to his Ladies Chamber, where he ſtayed not 
a Quarter of an Hour, and that his Lady fell a 
__ of him for going to another Houſe be- 
ore he came there, and that the Deponent came 
out of the Chamber, and knows not what more 
paſt there. Depones, the next Morning, when 
Sir James was miſt, the Deponent went into his 
Roum to put on a Fire, and found the Bed better 
ſpread up than it uſed to be, and the Curtains 
more drawn about it, and the Candle, which 
uſually was at the Bed-head, ſhe found it ſtand- 
ing on a Chair at the Bed-foot. And further 
depones, that when the Defunct's Body was 
bringing up to the Houſe, the Deponent would 
have had him brought to his own Chamber ; but 
Philip ſwore that the Body ſhould not enter 
there, for he had not died like a Man, but like 


in the J/alt-Milz (but knows not if Philip cau— 
ſed do it) and that the Body from that was brought 
to a Cellar within the Clots, where there was very 
little Light. Depones, that ſhe did not lee any 
Water come out of his Mouth, and that when 
the onent lifred up the Linnen- ſheet, which 
wa him in the Cellar, ſome of them cauſed 
let it down again, for it was not fit to let the Bo- 
dy be ſeen. Depones, that Janet Johnſtoun was 
preſent with the Body in the Cellar with the reſt, 
and though it was known that neither Sir James 
nor his Lady would look upon her for a good Time 
before, nor was the openly ſeen about the Houle, 
yet that Morning ſhe went to the Ladies Cham- 
ber, as ſoon as the Body was taken out, and the 
Deponent was preſent and ſaw her come in, and 
well enough taken with. Depones, ſhe heard Ph;. 
lip, after his Father's Death, Greet and Cry, but 
law no Tears. Depones, immediately after his Fa- 
ther's Body was found, he would have forced his 
Father's Chamber-Door, it being ſhut ; but the 
Key being gotten, it was opened, and he entre 
in, and firft took his Father's Gold and Money 
out of his Pocket, and then got the Keys, and 
ſearched the Cabinet; and that within an Hour af. 
ter his Father was brought from the Water, he 
got the Buckles of his Father's Shoes, and put 
them in his. Depones, that on the Monday after 
Sir James's Death, the Lady and Janet Fobhuſtoun 
having quarrelled together about ſome Remains of 
the Holland of the Woonding- ſnect, Philip came 


down out of his own Chamber, and the Depo- 


nent heard him ſay to Janet Johnſtoun, Hold your 
Peace, when I command you, for he would re- 
ward her well for the Kindneſs ſhe had done to 
him at that time. Depones, that when the Order 
came from Edinburgh to raiſe the Corps again, the 
Deponent did meet George Thomſon the Taylor, 
and perceived him ſhaking and trembling, and ask- 
ed him what troubled him ? And that his Anſwer 
was, he heard the blackeſt News that ever he 
heard in his Life, for Sir James's Body was to be 
raiſed again, and faid he would ſew no more in 
the Houſe of New-Milus for the World, and car- 
ried the Mournings to his own Houſe. Depones, 
ſhe knows nothing of falſe Keys made uſe of 
abour the Houſe, only ſhe heard the Lady fay, 
that there were. Depones, Philip had no lock- 
faſt Place in the Houſe, except a little; Coffer, 
and that it once being opened, the Deponent 
did fee ſeveral Keys within it, and that he offered 


once the Key of one of the Roums to the Depo- 


nent, but the Deponent took it not, becauſe ſhe 
had the ordinar Key of the Roum. Depones, that 
Philip was in uſe to ly alone, but that after his 
Farher's Death, he would not ly in a Roum alone 
at Mew-Milns, and that he declared to the Deponent, 
that he was afraid to be alone in a Roum, either 
Night or Day, and that he ſleept not the Night 
after his Father died, and that bh ſhould not go 
into the Roum where his Father lay, if once 
he had the Cabinet out of it. Depones, that a 
ſhort time before Sir James died, the Lady hav- 
ing fallen in a Swond, and the Deponent having 
told Philip of it, Philip came to his Mother's 
Chamber, and that his Mother told him then, 
that he was like in a ſhort Time to loſe his Mo- 
ther; and that he anſwered, in the Deponent's 
hearing, that his Father ſhould be dead firſt: 


And depones, that ſome few Days thereafter, in his 


Mother's Chamber again, and in the —_— 
' hears 
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ri encwed the ſame Words with an 
hearing, he rencwe 


\ Oath :* Further depones, that two Nights after 
Sir James's Death, the Lady told to the De- 


ponent, that ſomething then came in her Mind 
which ſhe had heard, to wit, that Philip, before 
he went to Loudon, when he was in his Pomp, 
having heard that Sir James was to give his Eſtate 
to his tecond Son, in the Houle of James S mith in 


the Nungate, bad vowed to kill his Brother, and 


the like, or little leſs to his Father; and that there- 
aſter, when they were coming into Edinburgh, the 
Lady renewed again to the Deponent the ſame 
Words, and added, what if they ſhould put her 
Bairn in Priſon ? And this is the Truth, as ſhe 
hall anſwer to God. Depones ſhe cannot write, 

Sic ſubſcribitur, LiNLITHGOW. 


John Shand, ſometimes Servitor to Sir James 
Stauliſſell, aged 43 Years, unmarried, purged 
and ſworn, depones, That a little after Philip Stands- 


Feld, the Pannal's Marriage, the Pannal and De- 


onent being in James Smith's Houle, in Nungale 
of Haddingtoun, the Pannal did expoſtulat with 
the Deponent, that his Father dealt too narrowiy 
with him, he being then married; and the Depo- 
nent told the Pannal that his Father was 1n Straits, 
and exhorted him to be dutiful to his Father; 
thereafter the Pannal ſaid, if I knew my Father 
would give his Eſtate to my Brother John, I would 
cut his Throat; and the Landlord of the Houle 


or his Man Donald; and the Pannal being preſent, 
ſaid nothing for clearing of the Expreſſion; where- 
upon the Deponent went away, and left the Pan- 
nal, and could not endure to ſtay longer in his 


Company: Depones, the Night before Sir James's 


Death, being the Friday, the Deponent was with 
Sir James in his Chamber, in Edinburgh, where 
the Deſunct was reading a Sermon- Book, and ap- 
peared to be ſad, and ſaid to the Deponent, I have 
no Comfort in my Wife and Family. And this is 
the Truth, as he ſhall anſwer to God. 

Sic [ubſcribitar, Joun SHAN p. 


Mr. Roderick Mckenzie, Advocate, being ſolemn- 
ly ſworn and purged, depones, That about eight 
Dayes before Sir Fames Standsfield's Death, the 
Deponent and he having met in the Parliament- 
Cloſs, the Defunct invited him to take his Morn- 
ing-Draught. And when they were gone to 
Mr. SHeil's Houſe, the Deponent perceiving him 
to be in ſome Concern, the Deponent asked him, 
what troubled him? The Defun& anſwered, that 
he had no Satisfaction at Home: Whereupon the 
Deponent ſaid, that People reported that he was 
partly the Occafion of it, having diſheriſhed his 
Son the Pannal, and acquainted him therewith: 
And the Defunct anſwered, ye do not know m 
Son, for he is the greateſt Debauch in the Earth: 
And that which troubles me moſt is, that he twice 


attempted my own Perſon: And this is the Truth, 


as he ſhall anſwer to God. 
Sic ſabſcribitur, © Rop. MekENZ IE. 


Archibald Dumbar, Merchand in Edinburgh, aged 


26 Years, married, purged and ſworn, depones, 
Vor., IV, 
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That the Deponent having met with the deceaſt 
Sir James Standsfield at Culter; but he does not 
remember poſitively the Time, but it was either 
in the Year of this King's Parliament, or the Har- 
velit before; and Sir James and the Deponent, and 
ſome other Company being in an Roum, Sir 
James was diſcourſing of his Son's Undutyfulneſs, 
and within a little while having heard a Shot at 
the Utter-door of the Houſe, and the Deponent 


and others offering to go out to fee what the 


Matter was, Sir James was unwilling to let them, 
leſt they ſhould come to hazard. And thereafter 
having heard another Shor, they did offer to go 
down again, and Sir James {till diſſwaded them, 
and ſaid, that it might be his diſtracted Son Phi- 
lip. And they having enquired if he was in the 
Country, and how he came to fear any harm from 
him, Sir James faid, he believed he was in the 
Country, and that in his going South, he had fol- 
lowed him to Lothian-burn, and ſhort two Piſtols, 
firſt one, and then another at him; and if it had 
not been that Sir James was well horſed, and his 
Son Philip upon a Work-Horſe, he had killed 
him. And Samuel Menzies having ſaid, he was 
{ure there could not be Ball in them; Sir James 
laid, he had gotten too many Proofs of his Son's 
Unnaturality to him, that he had no will to be in 
his Reverence. Depones, that Sir James all that 
Night went not to Bed, and the Deponent fat up 
with him, and conveyed him into Edinburgh. And 
this is the Truth, as he ſhall anſwer to God. 

Sic ſuliſeribitur, ARCHIBALD DUNBAR. 


Mr. William Clerk, Advocat, purged, and ſworn, 
depones, That having frequent Occaſions to be with 
Sir James Standsfield, and he having deſired him 
to draw a Diſpoſition of his Eſtate ro his Son 
John, Sir James did complain of his Son Philip's 
Undutyfulneſs to him: And the Deponent having 
diſſwaded him to do it, ſince his Son Philip might 
be reclaimed; Sir James ſaid, no, for he had no 
Expectation of it; for when he was at the Lead- 
bills, there was ſome Piſtol ſhot at him, which he 
was ſure came from his Son Philip. And this is 
the Truth, as he ſhall anſwer to God. 

Sic ſubſcribitur, WILLIAM CLERK. 


Mr. John Bell, Miniſter of the Goſpel, aged 
forty Years, Solutus, purged and ſworn, produces 
a written Declaration ſigned under his Hand, upon 
what he knows relating to the Murder; and de- 
pones the ſame is Truth, as he ſhall anſwer to God. 

Sic ſubſcribitur, Joun BELL. 


Follows the Tenor of the ſaid Declaration. 


The Declaration of Mr. John Bell, in anſwer to 
ſeveral Interrogatories propoled by his Majeſtics 
Advocat before the Lords of the Committee of the 
Council. 

Imprimis, I declare, that at Sir James Stands- 
field's earneſt Deſire, I went from this Town with 
him to New-Milus; and that by the Way I diſ- 
cerned nothing but ſound Judgment, and Reaſon 
in Sir James, for his Diſcourſe was both rational 
and pertinent, and that both at Supper that Night, 
and after Supper, his Diſcourſe was rational, and 
his Carriage molt civil, and was pleaſed to accom- 
pany me to my Chamber, and ſat with me there 
(as I ſuppoſed) until it was about ten o'Clock at 
Night, diſcourſing pertinently, and to good Purpoſe. 

2. I declare, that having ſlept bur little, I was 
awakened in Fear by a Cry (as I ſuppoſed) aye 
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being waking, I heard for a Time a great Dinn, 
and confuſed Noiſe of ſeveral Voices, and Perſons 
ſometimes walking, which affrighted me (ſuppo- 
ſing them to be evil wicked Spirits) and I appre- 
hended the Voices to be near the Chamber-door 
ſometimes, or in the Tranſe, or Stairs, and ſome- 


times below, which put me to ariſe in the Night, 
and bolt the Chamber-door further, and to recom- 
mend myſelf by Prayer, for Protection and Pre- 


ſervation to the Majeſtie of God: And having gone 
again to Bed, I heard theſe Voices continue, but 
more laigh, rill within a little Time they came 
about to the Chamber-Window ; and then I heard 
the Voice as high as before, which encreaſed my 
Fear, and made me riſe again to look over the 
Window, to ſee whether they were Men or Wo- 
men; but the Window would not come up for 
me, which Window looked to the Garden, and 
Water, whither the Voices went on till I heard 
them no more, only towards the Morning I heard 
walking on the Stairs, and in the Tranſe above 
that Chamber where I was lying. 

3. I declare, that I told the Women who put on 
my Fire in my Chamber that Sabbath Morning, 
that I had reſted little that Night, through Dinn 
I heard; and that I was ſure there were evil Spi- 
rits about that Houſe that Night. 

4. I declare, that about an Hour after Day, Phi- 
lip came to my Chamber, and asked if Sir James 
came to that Chamber this Morning, and told me 
that he had been ſceking him upon the Bank of 
the Water : Unto which I replyed, I have not 
ſeen your Father; but what mean ye by the Banks 
of the Water? Whereupon Philip, without an- 
ſwering, went down Stairs immediately, and with- 
in a little Time I followed to fee what he mean- 


ed; and having gone without the Gate, and up 


the Cawley that leads to the Manufactory, one 
came running, and faid, they had found Sir James 
lying in the Water: Whereupon J was ſtricken 
with ſuch Aſtoniſhment, Fear, and Trembling, 
that I could go no further, but returned trembling 
to the Chamber; and having fitten down on the 
Bed-fide, I faid to an honeſt Man, who accom- 
panied me, this is the ſaddeſt Day that ever I faw : 
My Affrightment in the Night was terrifying to 
me, but this is more grievous. And having gone 


to an honeſt Man's Houſe, where I took Horſe 


that Morning, I ſaid, if the Majeſtie of God 
did ever permit the Devil and his Inſtruments 
to do a honeſt Man wrong, then Sir James 
Standsfield has received Wrong this laſt Night, 
which the Lord will diſcover in his good Time. 
5. I declare, that after my return 2 Morum, 
that Sabbath-Evening, Philip told me that he had 
advertiſed ſeveral Freinds at Edinburgh, and that 
he was expecting the Commiſſary amongſt others 
that Night: Whereupon I commended what he 
had done, in ſending for ſuch intelligent Per- 


ſons, and that for two Reaſons (1.) becauſe it was 


neceſſary his Father's Body ſhould be ſighted ; 


© (&.) becauſe they could adviſe him about his Bu- 


rial. Philip anſwered, that he was ſeen by theſe 
that took him out of the Water. Bur I replyed, 
that was not enough, for the Murder committed 
was either a violent Murder,, or a diſtracted Mur- 


der; and having deſcribed what a diſtracted Mur- 
der was (upon Philip's relating ſome Diſtemper 


his Father had been in ſome Years formerly) I 
faid, that I conceived no Perſon could come to 
ſuch a high Act of Frenzie, to do ſuch a Thing, 


but it would be known on him many Hours, yea 


cat, to go to Morum, and there to take up the * 
| 0 


4 Jac. II. 


ſome Days before; but J could teſtifie, that Sir 
James was in his right Reaſon at ten o' Clock: 
wherefore I inclin'd to think it was a violent Mur. 
der committed by wicked Spirits; and fo adviſed 
that the Corps might be ſighted by the neareſt 
Phyſicians and Friends, and the honeſt Men livin 
in that Town: Nevertheleſs, they went and by. 
ried Sir James that Night, without either ac. 
quainting me, or ſeveral honeſt Perſons who lived 
in the Place. Mr. John Bell depones his above 
written Declaration is Truth, as he ſhall anſwer 
to God. 
: 3 LINLITHGO 
Sic ſubſeribitur, 5 ons es 
Sir Robert Sinclair of Steinſtoun, purged and 
ſworn, depones, Sir James Standsfield being at the 
Deponent's Houſe, told the Deponent, that he 


regrated that his Son Philip had miſpent his Time 


and Money; and when he came home from Jau. 
don, he was aſhamed to tell how he came on 
him in his Chamber at London; and this is the 
Truth, as he ſhall anſwer to God. 
Sic ſubſcribitur, Ro. SixcLar 
James Murehead, Chirurgion, aged 32 Years 
married, purged and ſworn, depones, That after 
the Deponent and James Crauſurd, Chirurgion 
had opened the Corps about the Neck, and 
ſewed it up again, and removed the foul Linnen 
and put on again the clean Linnens, in doing 
whereof they were obliged to ſhake the Body to 
and fro, and move the Head back and foreward, 
the Deponent deſired that the Friends might liſt 
the Body, and put it in the Coffin, and that the 
Pannal, having come and lift up the Head, he did 
let it fall upon the Table ſuddenly, and that it 
made a conſiderable Noiſe at the falling, and that 
the Pannal retired back quickly, rubbing his Hands 
on his Breaſt, and crying, O Go O God! and 
ſome ſuch other Words; and that the Deponert 
being aſtoniſhed thereat, looked to the Corps 
and as the Pannal did take away his Hand from it, 
did ſee it darting out Blood through the Linnen, 
from the left Side of the Neck which the Pannal 
touched, and that the Deponent was amazed at 
the Sight, partly through the darting out of the 
Blood, and partly through the Apprehenſion he 
had of the Murder. Depones, he ſaw no body 
touch the left Side of the Defunct's Head the 
Time it bled, but the Pannal. Depones, that as 
ſoon as the Deponent recovered out of his Amaze- 
ment, he cryed to the Boy, to give the Pannal 
ſome Triacle-Water, which he did; but depones 
he did not ſee Philip the Pannal return again to 


the Body of his Father. Depones, when the Depo- 


nent and the other Chirurgion were putting on 
the clean Linnens, and ſtirring and moving the 
Head and Craig, he ſaw no Blood at all. And 
this 1s the Truth, as he ſhall anſwer to God. 
Sic ſubſcribitur, TJAMEs MUREHEAD: 
James Murehead, and Fames Craufurd, Chirur- 
gions, give in their Report and Declaration in 
Write, anent the Murder of Umquhile Sir James 
Standsfield, which they renewed upon Oath, in 
Preſence of the Juſtices and Aſſiſers, and whereof 
the Tenor follows: 
. „ QC November 30, 1687. We 
My 5 —2 viewed the Cn in Moi um 
5 f Church. 
We, under Subſcribers, James Crauſurd and Fames 
Maurehead, Chirurgions in Edinburgh, having Or- 
der from Sir John Dalrymple, his Majeſties Advo- 
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of Sir James Standsfield, and to ſight and view the 
{lame exactly, and, if need were, to open up the Bo- 
dy, and to conſider whether there appeared any 
Evidence of Wounds, Bruiſes, or Strangling up- 
on the Corps, beſides what might have happened 
by his falling or drowning in the Water, Cc. In 
Obedience thereto, we cauſed take up the ſaid 
Corps, and in Preſence of Philip Standsfield, 
Mr. Andreu Melvil, Miniſter of Morum, James 
Hamilton, Writer to the Signet, James Row and 
Alexander Campbel, Merchands in Edinburgh, Un- 
phray Spurway, James Dick, James Mitchel, and 
Foba Robertſon, Indwellers in New-Milns, and 
tome others, having with all poſſible Exactneſs 
viewed the Corps, we obſerved the Face a little 
ſwelled, and inclining to a dark reddiſh Colour, 
{ome Fulneſs of ſome capillarie Veins in the Pallat 
of the Mouth towards the Uvula, as alſo a large 
and conſpicuous Swelling, about three Inches broad, 
of a dark red or blae Colour, from one Side of the 
Larinx round backwards to the other Side thereof; 
we obſerved the Jugular Veins on both Sides the 
Neck very large and diſtended, and full of Blood; 
there was a large Swelling under and betwixt the 
Chin and the Cartilago Scutiformis; there was alſo 
a little Scratch below the left Mandibula, which 
had rankled the Cuticula, and made tome little 
Impreſſion on the Cutis: Having made Inciſion 
from the Chin down about the Larinx, and croſs 
upon the Swelling of the Neck, we found a 
greater Laxneſs and Diſtance (as we think) than 
ordinary betwixt the Cartilago Scutiformis and Os 
Hyoides; we found the Tumour on the Neck, 
containing bruiſed, like dark or blackiſh Blood ; 
the Jugulars, when cur, bled conſiderably, eſpecially 
that on the leſt Side. 

Having opened his Breaſt, we found the Lungs 
diſtended to the filling up their Capacities, bur free 
of Water; his Stomach, Liver, Sc. were all in 
good Condition; we found no Water within the 
Corps; the Corps had no Smell at all; the Breaſt, 
Belly, Privy-Parts, &c. were all well coloured, 
there was no Swelling in his Belly, nor any thing 
by ordinary to be ſeen on his Head. This we atteſt, 
and ſubſcribe with our Hands. 


. „5 AMES CRAUFURD 
ic [ubſcribitur SJ 2 
Sic ful D ceJames MunEntap. 


Edinburgh, December 6, 1687. 


In Preſence of the Lord Archbiſhop of Glaſgow, 
Lord Tarbat, Preſident of Seſſion, Advocat, and 
Caſtlehill : 

Fames Murehead, and James Craufurd, Chirnr- 
gions, being ſolemnly ſworn in the Preſence of the 
Committee of Council, depone, That the written 
Report anent the Body of the Deceiſt Sir James 
S$tandsfield is true, according to their Skill: And this 
is the Truth, as they ſhall anſwer to God, 

James CrRavruRD, 
Sic ſubſcribitur, 95 MES MUREHEAD, 
JohN GLAs cow, 
„. 


Edinburgh, February 7, 1687. 
In Prelence of the Juſtices and Aſſiſers. 


James Murehead, and Fames Crauſurd, Chirur- 
gions, being ſolemnly ſworn, depone upon the 
Truth and Verity of che above - written Declaration 
in all Points. 

; _ James CrRAuruURD, 
Sic ſubſcribitur, 35 s MUREHEAD, 
Linlithgow. 


Follows the Chirurgions of Edinburgh their Opinion 
anent the ſaid Murder. 


E, under Subſcribers, Chirurgions in Ediu- 

burgh, having fully conſidered the Report 
made by James Craufurd, and James Murehead, con- 
cerning the Condition of the Corps of Sir James 
Standsfield, and though it be not uſual to declare 
more than Matter ot Fact, yet in Obedience to 
your Lordſhips Commands, where ye deſire to be 
informed, if theſe Symptoms, found upon the Bo- 
dy, do import Drowning or Strangling; we hum- 
bly offer our Opinion, ſo far as our Art or Expe- 
rience will allow. And whereas the Report informs 
us, that there was found a Swelling, and preter- 
natural Redneſs in the Face, a large conſpicuous 
Tumour, about three Inches broad, of a dark red, 
or black Colour, from the one Side of the Larinx 
round backwards to the other Side thereof, a large 
Swelling betwixt the Chin and the Cartilago Scu- 
tiformis, the Jugular Veines, on both Sis very 
large and diſtended; and when Inciſion was made 
downwards, betwixt the Os Hyoid and Larinx was 
obſerved a Laxnes, and Diſtance between the Os 
Hyoid and the Cartilago Scutiformis, Inciſion was 
made croſs alongſt the Tumour, it was found full 
of bruiſed Blood ; the Jugulars likeways, when 
2 yielding a conſiderable Quantity of Blood, 
eſpecially on the left Side, no Smell or Corruption 
appearing in any Part of the Body. It is very pro- 
bable theſe Parts have ſuffered ſome external Vio- 
lence, which hath made them appear ſo far differ- 
ent from their natural Figure and Colour, and could 
not be cauſed by Drowning ſimply. As to the other 
Part of the Report, the Breaſt and Belly bein 
opened, the Lungs found diſtended, the Bronchi 
full of Air, without any Water, nor any Water 
found in the Stomach or Inteſtines, a Body, when 
drowned, being generally found to have much Wa- 
ter in it, with other Circumſtances of the Report 
conſidered, gives juſt Ground to think he was not 
drowned. This we ſubſcribe at Edinburgh, the 3d 
Day of February, 1687. Sic ſubſcribitur, 
JohN BALLIE, Deacon, WIL. Bo RTHwWICk, 
GEORGE STIRLING, THOMAS EDGAR, 
James CRAuruRD, JaMEs MUREHEAD. 


Follows the Report of the College of Phyſicians, - 
| Edinburgh, February 6, 1687, 


12 College of Phyſicians, being aſſembled 
at the Deſire of his Majeſties Advocat, to 
conſider a Report made by ſome Chirurgions, con- 
cerning the Body of the late Sir James Standsfield, 
and to give their Opinion, whether by the ſaid Re- 
port, there is any juſt Ground to believe, that the 
{aid Sir James Standsfield was ſtrangled or drown- 
ed? And they have accordingly conſidered the ſaid 
Report. They are of Opinion, ſuppoſing the Ve- 
rity of the ſaid Report or Declaration, that there is 
ſufficient Ground to believe, that the ſaid Sir James 
Standsſield was ſtrangled, and not drowned. In Te- 
ſtimony whereof their Preſents are ſubſcribed by 
Sir Andrew Balfowr, Preſident of the ſaid College 

Sic ſubſcribitur, A. BALTO WR, P. C. R. M. 


Umphray Spurway, Clothier at Neu- Milus, aged 
fo Years, /olutus, purged and ſworn; depones up- 
on the Truth and Verity of his own Declaration 

iven in by him, which is all written, and ſubſcri- 

ra with his own Hand, and conſiſts of two Leaves 

of Paper, written on all Sides, which is Truth, as 
he ſhall anſwer to God. | 

Sic Subſcribitur, UMPHRAY SPURWAY. 

| | Follows 
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Follows the Declaration of Umphray Spurway, 
Engliſhman. 


Umpbiray Spurmway of New-Milas, Clothier, 
being ſummoned to appear before the Lords 

of his Nlajeſties Privy-Council in Edinburgh, the 
6th of December 1687, to declare my Knowledge 
of what I had ſeen, and heard, relating to the 
Death of Sir Fames Standsfield of New-Milns, did 
then and there declare before the ſaids Lords, as 
hereafter followeth: And after declaring what 1 
had to fav, was commanded to commit to writing 
my ſaid Declaration, under my own Hand, which 
I the aforeſaid Umphray Spurway do hereby hum- 
bly offer to the above- ſaid Lords of his Majeſties 
Council, ſubſcribing the ſame with my own Hand. 
About ſix Weeks before the Death of Sir James 
Standsfield, after Night I went to pay my Relpects 
to Sir James, as 1 uſually did when he was at 
New-Milns, at which time I found him not lo tree 
for Diſcourſe, nor ſo pleaſant as at other times: 
Inſomuch that I uſed that Freedom with him, to 
Quere the Reaſon why his Honour was fo melancho- 
ly? Who, with a great Sigh, wringing his Hands to- 
gether, with Tears trickling down his Cheeks, 
ſaid, Mr. Sparway, I have great Cauſe for it; 1 
have born my own Burden, without complaining 
to others, but I have a very wicked Family, and 
it's very ſad, that a Man ſhould be deſtroyed by his 


own Bowels; but let me be never fo ſparing in 


my Expence, both at home and abroad, yet they 


at home of my Family conſume me; condeſcend- 


ing on ſome Particulars, of ſome extravagant Sums 
ot Money, moncthly brought in to him, that his 
Family had expended beſides what he allowed for 
them, which was very ſufficient: But that which 
grieved him moſt was, that his youngeſt Son, 
whom he had ſome comfortable Hopes of, and 
upon whom he had ſettled his Eſtate upon, his 
juit Debts being firſt payed, and that to the 
Knowledge of his Son; but now he was fruſtrated 
of his Hopes of that his Son too; for his eldeſt 
Son had debauched his youngeſt Son, who had 


ſeveral Times of late come in drunk, as the other: 


This he declared ro me with very great Grief of 


Heart. But the Satarday's-Night after Sir Fames, 
and a Miniſter, one Mr. Bell, came to Neru-Milus 
from Edinburgh, TI came in at the Houſe of one 
James Marr, where I ſaw Sir James and Mr. Bell 
ſitting by the Fire, before he had been at his own 
Houle, which I wondred at, having never known 
the like done by him before; bur ſince, I have 
had my Thoughts, that he had a Fear upon him 
(good Gentleman) of going to his own Houle; 
but having fat ſome time with him, he deſired 
Mr. Marr to ſend one of his People at his Houſe, 
to know, if they had kindled a Fire for him 
and upon the Return, the Meſſenger gave this 
Anſwer : May it pleaſe your Honour, your Fire is 
kindled for you ; upon which Sir James, and the 
Miniſter aroſe, and took their leave of Mr. Marr; 
and I alſo accompanied Sir James and the Mi- 
niſter half the Way toward his Home, and fo took 
my leave of him, wiſhing his Honour a good 
Night. But the next Morning, being Sabbath. 
Day, after the Light well appeared, one Agnes 
Bruce came at my Chamber-door, and knocked. 
I went and opened the Door. Says ſhe, Sir, Sir 
James 7s gone out of his Lodging-Noum this Morn- 
ing, and we have ſought all the Roums of the Houſe 
for him, but cannot find him. She goes off, I im- 


141. The Trial of Philip Standsfield, 


4 Jac. II. 


mediately followed her, and when I came our gf 
my Door, I met with Mr. Philip Standsfeld, and 
James Dick. Mr. Standsfield declares to me, Jord 
Mi. Spurway, what ſhould be the Cauſe of this 
Man's Diſcontent, that he ſhould thus leave his 


Lodgings, and walk out ? To which J replyed, $;; 
do you wonder the Canſe of his Diſcontent, wvho never 
gave him Content, but had been the Cauſe of grievins 
him, from one to the other of them, ever ſince ] Ane 
the Family? But he turned his Back upon me, 
and made no Reply at all; however J went ar 
Sir James's Houſe, but could not procure the Keys 
of neither of the Gardens, and I ſent abroad or 
Sir Fames's Servants, and of my own, ſome on 
Horſeback, and ſome on Foot, to inquire after 
him: Ar laſt a Servant of mine, one lin; 
Bowman, found him in the River, a little be Weſt 
the Town. I went at the Place, and ſaw him 
lying about two Ycards, or eight Foot from the 
Brink of the River, lying upon his Belly, juſt at 
the Top of the Water, as it were floating, only 
his Coat and Weſtcoat looſe about him, and a 
Shirt on him that I ſaw. I ſaw the Place at the 
Brink of the River, where ſome one had flood 
all beaten to math with Feet, and the Ground ve- 
ry open and mellow, although a very hard froſty 
Morning; ſo I gave Order to ſome to get a Lac 
der, and to ſet one End into the River, as near 
the hinder Part of Sir James as they could, and 
the other End of the Ladder to fall at the Top of 
the Brae, which was very ſteep, and fo they 
might get him our eafily; ſo I came away from 
the Place, and deſired Mr. Marr to fee the Body 
landed, declaring that I would go home, and write 
to Mr. George Hume, Merchand in Edinbargh, of 
the ſad Sight which I had ſeen, defiring him to 
communicat the ſame to my Lord Advocat, with 
Deſire to know by the Meflenger his Lordſhip's 
Plcaſure, what of Advice or Direction he would 
be pleaſed to give concerning it, and it ſhould oe 
followed: But the Meſſenger that I ſent, after he 
had delivered my Letter ro Mr. ume, and Or- 
der given by Commiſſary Dalrymple how to pro- 
ceed further with the Body of Sir James, which 
Order was directed to myſelf by a Letter, which 
when J read the Letter, the Contents was: That 
I ſhould endeavour to procure two or three dil- 
crect Perſons of New-Milus to myſelf, and we 
together view the Body of Sir James; and if we 
found no Grounds to believe that his Perſon 
had been wronged by others, that then with all 
ſpeed he ſhould be buricd, and that as privatly, 
and with as little Noiſe as could be: But this 
Letter, which was the Commiſſary's Order to 
me, was ſent by the Hand of one James Mitchel, 
Kinſman to Sir James; for that Horſe that the 
Expreſs rode on to Edinburgh, was taken out ot 
the Stable, where he was ſet up: And one 
Mr. Patrick Smith, the Brother-in-Law of Sir 
James Standsfield, mounted on him to come for 
New-IAlilns So that my Expreſs was thereby 
difabled to bring me the Anſwer of my Letter; 
and the ſaid James Mitchel, who brought my 


Letter, came home at the Place by Nine of the 


Clock that Sabbath-Day at Night, and gave an 
Account of the Letter that he had for me; but 
they diſſwaded him from bringing it me, ſo that 
I had it not till three Hours aſter Sir James was 
buried. But upon Monday Morning, I aroic 
about three or four of the Clock; and coming 
out of my Houſe, I ſaw great Lights at Sir 
James's Gate, which occaſtoned my going dow! 
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to ſee what the Matter was; and as I went, I 
met with one William Robin/on, coming up of 
Home; I asked what the Meaning was of theſe 
Lights, and of the Horles that I then ſaw at 
Sir James's Gate? Who anſwered me, Thar Sir 
James's Corps were brought out at the Gate, 
and that they were carrying it at Morum, to be 
buried, having received Orders from my Lord 
Advocat for that Purpoſe. At which I returned 
to my Houſe, thinking it very ſtrange thus to 

rocced without having had the Corps viewed 

y ſome Perſon, as I well knew was cuſtomary 
in England in ſuch Caſes. The next Step, to my 
Remembrance, was, That upon the Tue/day 
Night following, after I was in Bed, one Mr. 
Alexander Campbell in Edinburgh, with one Mr. 
James Row, and an Gentleman, one Mr. Hamilton, 
with two Chirurgions, came at my Houſe, and 
ciuſed me to riſe out of my Bed, ſhowing me an 
Order, which they had from my Lord Advocat, 
for the taking up again the Body of Sir James 
Standsfield, and commanded me to make ready to 
go with them; and having ſeen the Order, readily 
ſubmitted thereunto, and when coming upon the 
Place at Morum, cauſed the ſaid Grave to be open- 
ed, and the Coffin taken up. It was carried into 
the Church, and there opened; and as ſoon as 
Sir James's Grave-Cloaths were taken off him, 
and all his upper Parts uncovered, home to his 
Privy-parts, methought his Face looked not as I 
expected, nor as others had inſinuated, that were at 
the dreſſing of him at firſt; for they ſaid, that his 
Body and Face was __ fair and freſh; bur I 
found his Face, at firſt View, of another Com- 
plexion, being blackiſh, with ſome Strakes of 
red, like ſtanding, or rather ſtrangled Blood; and 
under his left Ear I ſaw a Swelling home to his 
Throat, of a blackiſh red Colour. After this 
I ſaw the Chirurgions opening his Body, begin- 
ning at the Top of his Chin, and ſo down to the 
Pit of his Stomach, and then cur his Skinon both 
ſides his Throat, towards each Ear, and coming 
at the Place near his left Ear, that I ſaw ſwoln, I 


there ſaw of corroded or congealed Blood, lying 


a Lump of a great Thicknels, and two or three 
Inches long, which proved to me he had been 
ſtrangled : And one _ more I obſerved, that 
when Mr. Murehead put off his Cap at firſt from 
his Head, in flipping it back, Sir James's Eye-lids 
opened, and his Eyes appeared, but. his Eye-lids 
much ſwoln, and very red, which did alſo prove 
to me a Symptom of Strangling. 

This being done, and his Breaſt opened, fo 
that his Intrals appeared, and to me ſeemed in 
good Order, and no Appearance of Water in his 
Body, neither then, nor when firſt he was taken 
out of the River: The like, I think, has not been 
ever known by any Man that caſt himſelf, or that 
has been caſt into a River alive, and not to have 
his Body full of Water; nor that ever a dead 
Man ſhould lie at the Top of the Water, where 
no running Stream is, bur a {till Water, of about 
five Foot deep: But to me in this it ſhowes, 
that as God is a Wonder-working God, ſo he has 
in this ſhowen no leſs, to convince Men, that this 
worthy Gentleman murdered not himſelf, but was 
murdered. 

But my laſt Obſervation was of a Wonder 
more, that the Lord did ſhow, when the Chirur- 
gions had cauſed the Body of Sir James to be by 
their Servants ſewen up again, and his Grave- 
Cloathes put on, A Speech was made to this 
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purpoſe ; It is requifit now, that thoſe of Sir 
James Standsfield's Relations, and neareſt Friends, 
ſhould take him off from the Place where now 
he lyes, and lift him into his Coffin. So I faw 
Mr. James Row at the left Side of Sir James's 
Head and Shoulder, and Mr. Philip Standsfield at 
the right Side of his Head and Shoulder; and go- 
ing to lift off the Body, I ſaw Mr. Philip dro 

the Head of his Father upon the Furm, and mock 
Blood in Hand, and himſelf flying off from the 
Body, crying, Lord, have Mercy upon me ! or up- 
on us! wipeing off the Blood on his Cloaths, and 
ſo lay himſelf over a Seat in the Church, ſome 
ſuppoſing that he would ſwarff or ſwoun away, 
called fora Bottle of Water for him. After this we 
went for Morum-Caſtle, where Mr. Philip Stands- 


field, my elf, and ſeveral others, ſtayed until it was 


Day: In which time I challenged Mr. Philip for 
his Unkindneſs to me, by his not inviting me to 
accompany the Corps of his Father, when Eſt bu- 
ried, knowing the Intimacy that there was betwixt 
his Father and my ſelf ; and that of all the People 
in or about the Town, his Father delighted in no 
one's 5 as in mine; and that he did not 
give me Notice of his Burial, that I might do my 
laſt Office of Love and Service to him, by ac- 
companying his Body to his Burial-place; I took 
it very ill from him. So then Mr. Philip ſwore, 
that he had ſent two of his Servants to invite 
me, but if thoſe damn'd Rogues would not do 
it, what could he help it? and yet did declare, 
as is proved, and as himſelf ſince conſeſs'd before 
my Lord Advocat, that he would not invite 
me, aſſigning this as his Reaſon, ſuppoſing that 
my ſelf and James Marr had been Inſtruments 
of ſetting his Father againſt him, which was a falſe 
Suggeſtion. All which Particulars I have be- 
fore the Lords of his Majeſties honourable Privy 
Council declared : So, by their Command, I have 
in this Sheet of Paper written it over with my 
own Hand, and do hereby ſubſcribe my Name, 
the ſixth of December, 1687. 


Sic [ubſcribitur, per me, UMpnurRay SPURWAY. 


Edinburgh, the 7th of February, 1687. 
In Preſence of the Juſtices and Aſſiſers, Unt- 


phray Spurway ownes his Declaration above writ- 


ten to be Truth in all Poynts; as he ſhall an- 

ſwer to God. 
Sic ſubſcribitur, 
LINLITRHGOW. 


James Mitchel, Nephew to the deceas'd Sir 
James Standsfield, aged twenty Years, unmarried, 
urged and ſworn, depones, That about twenty 
Dares before Sir James Standsfield's Death, bei 
in Company with Philip, the Pannal, he — 
the Pannal ſay, that if his Father did diſpone 
his Eſtate by him, he would kill him, though 
he ſhould die in the Gra/ſ5-Mercat for it. De- 
pones, that ſeveral Times about a Month before 
Sir James's Death, he heard the Pannal ſay, that 
little Thought the People had how ſoon the 
Pannal would be Laird; and when he was, he 
would then ride in their Skirts that had been ill 
to = And this is the Truth, as he ſhall anſwer 
to . 


Sic ſubſcribitur, James MircuerL. 


John Topping in Monkrig, aged twenty-five Years, 
married, purged and ſworn, depones, That upon 
the Sabbath-Morning after Sir Fa mes Standsfield's 
Death, the Deponent coming from — to 

ewe 


UMPnHRAY SPURWAY. 
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New- Milns, by the fide of the Water, he diſ- 
covered a Body floating, and ſaw Philip Stands- 
feld looking to that Place of the Water where 
the Body was, and the Deponent asked the Pan- 
nal, whoſe Body that was in the Water? and the 
Pannal made no anſwer ; and when he came to 
New-Milns, he heard that Sir James's Body was 
found in the Water. Depones, he faw the Body 
taken out of the Water, and went alongſt with 
it, near to the /7/alt-Milz, but oblerved no 
Water come from the Body. This is the Truth, 
as he ſhall anſwer to God. Depones he cannot write. 
Sic ſubſerivitur, LiNLITH GOW. 

James Dick, in New-Milzs, aged fourty-ſeven 
Years, married, purged and ſworn; depones, 
That rhe Pannal, Philip Standsfield, and the Depo- 
nent, being at Morum, after taking up of the 
Corps, and diſcourſing about the finding of the 
Body in the Water, the Deponent faid to the 
Pannal, that he ſaw ſomething in the Water, 
when they were ſearching after Sir James, but 
he did not ſuppoſe it to be Sir James's Body, and 
the Pannal ſaid, I ſaw him before any of you. 
Depones, that he ſaw the Body after it was ta- 
ken our of the Water at the Brink of the Brae, 
and went alongſt with the Body a Piece of the 
Way, and obſerved no Water come from the 
Mouth. And this is the Truth, as he ſhall anſwer 


to God. 
James Dick. 


Sic {ab[crivitur, 

His Majeſties Advocat deſired that James Thom- 
fon, Son to George Thomſom in New-Milus, and 
Anne Mark, Daughter to Janet Jobuſtoun, Spouſe 
ro the ſaid Fames Them/ou, might be examined 
as Witneſſes againft the Pannal, for proving his 
Acceſſion to his Father's Murder. And the Pro- 
curators for the Pannal having alledged, that the 
foreſaids Perſons were but Children, and ſo not by 
Law capable to be Witneſſes, the Boy not being 


above thirteen Years of Age, and the Girl not 
above ten Years. 


The Lords Juſtice General, and Commiſſi- 
oners of Julticiary, refuſed to receive them as 
Witneſſes ; but in regard the Perſons on the In- 
queſt earneſtly deſired the ſaid James Thomſon 
and Anna Mark might be examined, anent their 
Knowledge of the Pannal's Acceſſion to the for- 
ſaid Murder, they allowed the forenamed Per- 
ſons their Declarations to be taken for clearing 
of the Aſſiſe. And accordingly the ſaid James 
Thomſon being examined in Preſence of the Ju- 


ſtices and Inqueſt, declared as after follows; 


That Janet Johinſtoun came to George Thomſon's 
Houſe betwixt nine and ten at Night, and Philip 


Standſſield, the Pannal, came there ſhortly there- 


after; and the Houſe being dark, the ſaid Philip 
gave the Declarant a Turnor to buy a Candle, 
which he did in the neighbouring Houſe, and 
after the Declarant returned with the Candle, his 
Mother ordered him to go to his Bed, which 
was in the ſame Roum, and beat him becauſe he 
did not preſently obey. Declares he heard one 
come to the Door, and enquire for Janet Fohn- 
ſioun, and deſire her to come home, and give her 
Child ſuck. Declares, he knew by the Voice that 
the Perſon who came was Agnes Mark, the ſaid 
Fanet's Daughter, and that Janet ordered her to 
go away, and ſhe ſhould follow her. Declares, ſhe 
{tayed a conſiderable Time thereafter, and the 
faid Thom/or's Wife was deſired to go for a Pint 
of Ale, and Philip took out a handful of Money 
| = 
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to {ce if he had any ſmall Money, and finding 
he had none, the Ale was taken on upon Trutt. 
Furder declares, that the ſaid George Thomſon and 
his Wite, and Jauet Fobnſtoun did ſtay together 
and whiſper ſoftly a conſiderable Time. Declares, 
he heard Philip Standsfield complain that his Fa. 
ther would not give him Money, and pray the 
Devil take his Father, and God damn his own 
Soul, if he ſhould not make an End of his Fa- 
ther, and then all would be his, and then he would 
be kind to them. Declares, Philip Standsfield and 
Fanct Fobhnſtoun went away about Eleven, and 
thortly after his Father and Mother came to the 
Bed where the Declarant was lying croſs the Bed- 
foot; and the Declarant in the Night- time per- 
ceived his Father and Mother riſing out of the 
Bed, and going out of the Houſe, and that they 
ſtayed a conſiderable Time away, about an Hour 
and an half, or two Hours, and that the Declarant 
was perfectly awake when they went and were 
away, and he wondred what they were going 
about. Declares, his Mother came in firſt, and came 
ſoftly to Bed, and within ſome time after his Fa- 
ther came in, and put a Stool to the back of the 
Door, without locking it, for the Lock made 
always a great Noiſe when they locked the Door, 
and the Declarant's Father called to him when- 
ever he came in, but the Declarant made no 
Anſwer, that it might be thought he was fſleep- 
ing; and his Mother asked, what had ſtayed his 
Father? And thereupon his Father and Mother 
did fall a diſcourſing of ſeveral things, and parti- 
cularly his Father ſaid, that the Dced was done, 
and that Philip $tandsfield guarded the Chamber- 
door, with a drawen Sword and a bendet Piſtol, 
and that he never thought a Man would have died 
ſo ſoon, and that they carried him out towards 
the Water- ſide, and they tyed a Stone about his 
Neck, and leaving him there, came back to 
the little Kiln, and reckoned whether they ſhould 
caſt him in the Water with the Stone about his 
Neck or not, and whether they ſhould caſt him in 
far in or near the fide, and at length they return- 
ed and took away the Stone from about his Neck, 
and threw him inthe Water. Declares, his Father 
ſaid, that yet he was afraid, for all that, that the 
Murder would come out, and his Mother an- 
ſwered, Hout, Fool, there is no Fear of that; it 
will be thought he has drowned himſelf, becauſe 


he will be found in the Water. Declares, when 


Sir James was miſſed in the Morning, the Decla- 
rant's Mother faid to his Father, Rife quickly, 
for if ye be found in your Bed, they will ſay, that 
ye have a Hand in the Murder. Declares, the Coat 
and Waſtecoat which were upon Sir James when 
he was found in the Water, were ſent to am- 
/on's Houſe, and Thomſon's Wife ſaid to her Hul- 
band and Janet Fohnſtoun, in Preſence of the De- 
clarant, that ſhe was affrighted to ſee the 1aid 
Coat and Waſtecoat, for he thought that ſome 
evil Spirit was in it, and deſired her Husband to 
ſend it away, which he would not : And further, 
that his Mother faid to her Husband, in the Decla- 
rant's hearing, that ſhe was affrighted to be in the 
Houle alone after Night fell; and, accordingly, 
when ever her Husband went out, ſhe went out 
with him, which was not her ordinary. Declares, 
the ſaid George Thomſon did go into Edinburgh \e- 
veral Days before the Declarant's Mother was 
brought in, and ſhe did immediately after he camo 
into Edinburgh ſend away Sir James's Coat and 
W aſtecoat, and that ſhe was never in herown Houſe 
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after Night, ſiace her Husband came in, but did 
lie in Janet Fohnjtoun's Houle. 
Sic ſubſcribitur, LINLITHGOW. I. P. D. 


und Mark, Daughter to Janet Fobnſtoun, de- 
clares, that on the ſaid Sat urda)s- Night Philip 
came up to her Mother's Houle, and ſent for 
George Thomſon and his Wife, and thereafter he 
ſent her to ſee if Sir James was come Home; de- 
clares, that ſhe ſaw Philip, with his Hat off, give a 
low Salutation to George Thomſon when he came 
up to him; and when ſhe returned and told that 
Sir James was come, Philip did take a drink, and 
runs down to New-/ilns; that about eleven o 
Clock that Night, her Good-father ſent her to 
ſeek her Mother, and that ſhe found her Mother 
with Philip in George Thomſon's Houſe, and that 
her Mother bad her go Home, and ſhe would come 


- after her, and that her Good-tather thereafter, find- 


ing her Motherdid not come, ſent her for Margaret 
Illes to give Suck to the Child, and went Home 
again; but that her Mother did not come long 
alter that, as ſhe thinks, about two in the Morn- 
ing, and that ſhe heard her Good - father ſay, 
Bitch and Whore, where have you been ſo long? 
And ſhe anſwered, Wherever I have been, the 
Deed is done, and then went to Bed; and that 
alter that, ſhe heard them ſpeak together, but 
could not know what they ſaid : She declares allo, 
that her Mother ſaid, the was ftill feared, and 
would not abide alone, nor lie alone in the Bed, 
bur ſaid, ſhe was afraid. | 
Edinbargh, February the 7th, 1687. 

The {aid Auna Mark being examined in Pre— 
ſence of the Aſſiſe and Juſtices, declares air ma- 
tic, conform to the above- written Declaration in 
all Points. 


Sic ſubſeribitur, LINxLITHGO W, I. P. D. 


Sir George Mkenzie's Speech to the Inqueſt, 


Gentlemen of the Inqueſt, 

Am glad to ſee fo ſtrong and univerſal a 
I Propenſity for Juſtice in my native Country, 
that every Man upon firſt hearing this Death, 
concluded it a Murder, and trembled leaſt it ſhould 
not have been diſcovered. Every Man became 
Sollicitor in it, wiſhed to be of the Inqueſt; and 
ardent Prayers were generally put up to Almighty 
God for this End, with as much Earneſtneſs as 


uſes to be for removing general Plagues. And the 


Almighty, in return of thoſe, did firſt make ſo 
clear Impreſſions on all Mens Spirits of Phzlip's be 
ing the Murderer, that he had fallen by theſe : But 
his divine Majeſty, who loves to ſee juſt things 
done in a legal Way, furniſhed thereafter a full 
Probation in an extraordinary Manner, whereby 
we might not only convince our ſelves, but all 
ſuch as are not wicked enough to have been the 
Authors. You will diſcern the Finger of God, 
in all the Steps of this Probation, as evidently as 
Philip's Guilt z and this extraordinary Diſcovery 
has been made, as well to convince this wicked 
Age, that the World is govern'd by divine Pro- 
vidence, as that he is guilty of this Murder. He 
is accuſed betore you for three Crimes, Treaſon, 
the Cin ſing of his Father, andihe Murdering him 
Crimes in great Affinity, and naturally ſubſervient 
to one another; for to pray Confuſion to the 
King, who is Pater patriæ, is a Curſing our great 
Parent; and what can prove better a Deſign to 
murder his Parent, than the malicious Hatred that 
Vor. IV. 


ſor the Murder of his Father, 
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prevails over a Son to curſe him? What reſtraina 
vitious Men from murdering thoſe, by whoſe 
Death they may expect licentious Liberty, and 
an opulent Succeſſion, ſave the Fear of the Laws 
of the Land, or at leaſt an innate Awe of the 
Law of Nature? But here you ſee in the Trea- 
lon, a Contempt of the Laws of the Land, and 
in the Curſing, an Abhorrence of the Laws of 
Nature. 

There is no Reaſon to ſuſpect our Zeal in this 
Caſe from any State Deſign; for we took Pains 
to ſhun a Probation of the Treaſon. It was forced 
upon us, and not fought by us; ſo violent were, 
and are we in the Search of the Murder, that 
even Treaſon was not able to divert us: Nor 
preſs I it at this Time, but to let you ſee there 
is nothing ſo wicked or dangerous, which this 
Pannal durſt not attempt. He not only wiſhes 
the King's Confuſion, but drinks it openly ; and 
not only drinks the King's Confuſion himſelf 
but he forces others to do ſo; nor needed he to 
be drunk, to be guilty, for this was the firſt Step 
of his drinking; and to convince you that he 
knew it was a Crime, it is proved that he took 
his Complices ſworn never to detect it; the fas 
tal Encouragement which always tempts him to 
commit his Villainies. The Curſing his Father is 
not from meer Humour or Diſſoluteneſs, but it 
becomes yet probable by a previous Deſign to have 
his Eſtate, and from the Reſtraint he found from 
him, of being debarred from the raviſhing Hopes 
of a boundleſs Liberty. The Expreſſions are va- 
rious and execrable, ſuch as, Devil take him, drown 
him, rive him, let him never come back, let him ne- 
der eat more, &c. and thele Expreſſions, which 
ſhould never have been once ſpoke, were fre- 
quently repeited, and are proved, not by ſuſpect- 
ed Perſons, or Strangers, but by his Father's, and 
his own Servants, and ſuch of them too as were 
Philip's own Favourits, and who think themſelves 
voy unhappy in being obliged to depone againſt 

im 


You are then, Gentlemen, in the third Place 
to judge, how far this Murder and Parricide are 
prov'd;z in which you need to be the leſs ſcrupu- 
lous, that the Son, who is accuſed of it, is to 
dic however; for either of the two former 
Crimes are ſo far prov'd beyond all Doubt, that 
though he ſhould eſcape this, he cannot theſe. 
And as to the Probation of this Crime, I muſt 
firſt repreſent to you, that in occult or atrocious 
Crimes, the Law has relaxed, and remitted much 


of its Scrupulouſneſs in Probation, becauſe in 


theſe the ordinary Probation cannot be had; 
and to admit none but ſuch, were to reject all: 
And therefore in Hameſucken, which is the beat- 
ing a Man in his own Houſe, but much more 
the murdering a Man by way of Hameſucken 
in his own Houſe, wherein Kf Means are uſed 
to cover, and few can be got for diſcovering, 
you muſt not expect two Witneſſes who ſaw 
the Murder committed, but only ſuch Probati- 
on as can before God convince you, that this 
Murder was committed by that Man, No In- 
queſt ever failed to find the Murder of Children 
to be clearly prov'd, though there were no Wit- 
neſſes that ſaw it committed; and the murdering 
Parents is a more atrocious Crime, becauſe we owe 
more Duty to our Parents, than any Parent does 
to a Child, and never Son ow'd more than this 
did, nor can be more beliey'd to have killed a 
Parent. For clearing whercof you are to conſider 
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firſt, that he did not drown himſelf, as was pre- 
tended, but was murdered by ſome Perſons ; 
and, as the Law violently preſumes, that no Man 
would murder himſelf, fo, without the Help of 
this Preſumption, it is prov'd moſt convincingly, 
by ocular Inſpection, that he was ſtrangled; the 
Marks of Strangling, viz. the congealed Blood, 
the Diſlocation of one of the Vertebræ in his 
Neck, Cc. being viſible Signs prov'd in the 
ordinary Way, and we have added to this the 
Opinion both of the Chirurgions and Phyſicians, 
who at once declared, that he was not drowned, 
and that he was ſtrangled; the outward Marks 
likewiſe of his not being drowned appearing 
as viſibly as that he was ſtrangled: So you 
maſt conclude, that he was ſtrangled, except 
you can think, that after he had ſtrangled him- 
{elf, and broke his own Neck, he drowned him- 
ſelf. | 

In the next Place, who could have murdered 
this innocent and obliging Gentleman, except 
ſome Perſon who had Accels to his Houle, where- 
in he was murdered, and had Malice againſt him- 
ſelf? And theſe two can meet in no Perſon, 
but this unnatural barbarous Son; for one of 
the things that heightens his Guilt is, that he 
ſhould abhor a Father, who engaged meer 
Strangers to love him as a Friend ! And we have 
prov'd that he not only hated his Father, and 
that he had done fo for many Years, but that he 


vowed he weuld take away his Lite before Chriſ?- 


mas next; and that in many various, but clear 
Expreſſions, and at many ſeveral Times; for 
ſometimes he ſwore, if he made a Diſpoſition to 
his ſecond Son, he ſhould take his Life; ſome- 
times, that he ſhould be Maſter of all before 
Chriſ#mas, and he ſhould uſe the Servants as they 
uſed him: That though his Mother was like to die, 
that his Father ſhould die before her: And he ſcarce 
ever ſpoke of his Father, without ſwearing he 
would ſtrike a Sword to his Heart: Nor would 
his Paſſion ſo much as ſuffer him to diſſemble 
this, even to his Mother; and he who durſt own 
it to her, durſt certainly do it Whenever he had 
Occaſion. 

I proceed now to clear to you, that I have pro- 


ved, that he not only deſign'd and vow'd in Paſ- 


ſion, that he would murder his Father, but that 
he actually attempted to murder him ; and for 
this I have led theſe Witneſſes, who prove, that 
when his Father came from the Leaden Mines, 
he fled into Culter, as a trembling Partridge pur- 
ſued by a Haulk, telling ſome Gentlemen, that 
he had been purſued ſeven Miles by his unnatural 
Son, who accordingly came to the Houſe, and 
ſhot ſeveral Piſtols in at the Windows; where- 
upon the Gentlemen who now depone, were 
forc'd to watch with his Father all the Night, and 


were forc'd to convoy him the next Day near to 


Edinburgh. We have alſo produced other Gen- 
tlemen, to whom his Father declared, that he 
attempted againſt his Life; and who will not be- 
lieve - the beſt of Fathers deponing againſt the 
worſt of Sons? Nor could any thing have drawn 


this from the Father, fave the terrifying Danger 


to which he was hourly expoſed. All the Su- 
pream Courts of Europe have found the Attempt 
to kill ſufficient to infer Parricide : This is a 
higher Degree of Guilt than Curſing, and yet 
that infers Death; and to attempt to kill a Fa- 


ther is more villainous than to kill a * 2 


What ſhall be faid then of frequent and deli 
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rate Attempts? And thus you have this Son 


again prov'd guilty of Death, and even Parricide. 


That which haſtened the perpetrating this Crime, 
was, that his Father, wearied out with his Villai— 
nies, was at laſt forc'd to diſpone his Eſtate to his 
ſecond Son; and though there be nothing more 
ridiculous than to ask, what Reaſon the Son had 
to kill his Father, as he now does; for there 
can be no Reaſon for ſo barbarous an Action ; 
yet this was a Motive to him, and may be 1 
Proof to you; for fo kind a Father, who had 
tryed all Means and Methods to reclaim his li- 
centious Son, had never proceeded to this, un- 
leſs he had been driven to it by thoſe frequent 
Attempts made by his Son upon his Life, in 
hopes to enjoy his Eſtate by the Death that he was 
to give. To diſappoint which Hopes, his Father 
deſigned to ſetle his Eſtate on the ſecond Bro- 
ther; after which Settlement, he could gain no- 
thing but the Gallows, by killing his Father 
Whereupon he, to prevent the Delivery of the 
Diſpoſition, did aſſociat to himſelf = 

Thumſon, whom himſelf uſed to call the Devil's 
Taylor, Thomſon's Wife, and Fanet Jobnſtoun, 
who was his own Concubine, and his Father's 
known Enemy, whom he could never have fre— 
quented, except upon ſo barbarous a Deſign. 
Thomſon denyed that he was in the Houle tor 
eight Days before, and yet it is proved he was 
in Sir James's Houſe the Night the Murder was 
committed. Johnſtoun denyed allo before the 
Council, that ſhe was out of her Houſe after 
Nine o' Clock that Night, and yet it is prov'd, 
that ſhe ſtayed Abroad till after Twelve, fo that 
her Husband was forced to ſend for a Stranger to 
give Suck to her Infant. Why did they both 
deny, or ſhe abandon her Child, at ſo ſuſpect a 
Time? And it is ridiculous to pretend, as they 
do, that they forgot ſo extraordinary a Circum- 
ſtance, in ſo extraordinary a Night, eſpecially be- 
ing examined upon it within two or three Days 
thereafter. By their Aſſiſtance the Murder waz 
deſigned to be upon Saturday, the Day 
of January; but God, to diſcover, and revenge 
a Murder (which he thought fit to ſuffer to he 
committed for the Puniſhment of fo many pre- 
ceeding horrid Crimes) inſpired Sir James to bring 
with him that Night, a devout Miniſter, for pre- 
paring the Father, and proving againſt the Son; 
and this pious and grave Man, whoſe Mert 
may be laid in Ballance with many Witneſſes, 
depones, that he heard that Night the Noiſe 
of many People within the Houſe, which was 
inconſiſtent with Sir James's drowning him- 
ſelf without it: And depones, That his At- 
tention followed this Noiſe until it died out to- 
wards the River, into which he was thrown by 
them; and the Brink is prov'd to have been bro- 
ken, and beat by many Feet, which fortifies 
much this Depoſition. 
he refuſed that Night to come to publick Pray- 
er with his Father, ſwearing, that he could 
not look upon him, and that the next Morn- 
ing, when all went to find out his Father, he 
confeſſed he had firſt found him; but that he 


came away without diſcovering that he had 


found him, nor did he ſhew the leaſt Griet 
when he was found by others; whereas, if Na- 
ture had not been quite devoured by Vice and 
Guilt, he had certainly thrown himſelf upon his 
dead Father, and had lamented that fatal Death, 


which no Man, except he, ſaw with dry * 
| u 


It is allo proved, that 
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ilſt others were mourning for his Father, 
— . — would not ſuffer him to be carried 
in to his own Houſe, ſaying, that he died like a 
Dog. O criminal Moderation ! that never appear- 
ed in this paſſionate Creature, fave upon the Death 
of his Father. O curſed Juſtice! never ſhowen, 
or pretended to, fave in aſſerting, that his Father 
deſerved no Reſpect, becauſe he drowned hiraſelf. 
Upon this villainous Pretext, he cauſed throw him 
into a remot Houſe, where none were allowed to 
ſee the Body, fave his own Accomplices, to pre- 
vent all Diſcovery by Inſpection of it; and for 
the ſame Reaſon cauſed bury him very ſudden- 
ly, in ſpight of a Countermand from his Friends 
at Edinburgh. But they, fully perſwaded that 
Sir James was murdered by his own Son, ſent 
out lome Chirurgions and Friends, who having 
raiſed the Body, did ſee it bleed miraculouſly up- 
on his touching it. In which God Almighty 
himſelf was pleaſed to bear a Share in the Teſtimo- 
nies which we produce; thatdivine Power, which 
makes the Blood circulat during Lite, has oft- 
times, in all Nations, opened a Paſſage to it at- 
ter Death, upon ſuch Occaſions, but molt in 
this Caſe; for after all the Wounds had been ſew- 
ed up, and the Body deſignedly ſhaken up and 
down, and which is moſt wonderful, after the 
Body had been buried for ſeveral Days, which na- 
turally occaſions the Blood to congeal; upon Phi- 
lip's touching it, the Blood darted and ſprung out, 
to the great Aſtoniſhment of the Chirurgions 
themſelves, who were defired to watch this E- 
vent; whereupon Philip, aſtoniſhed more than 
they, threw down the Body, crying, O God/ 
O God! and cleanſing his Hand, grew ſo faint, 
that they were forced to 7 him a Cordial. 
But leaſt any Shadow of Difficulty might remain 
with you, his divine Providence, which oft- times 
reveals it ſelf by the Mouths of Babes and Suck- 
lings, has brought us two little Witneſſes, whom, 
as no body could be ſo upworthy as to corrupt, ſo 
none can be ſuch Infidels as not to believe, eſpe- 
cially ſince they depone againſt their own Parents, 
and have owned firmly in their Preſence, what 
they now depone in yours. From them ye have 
an Account, how Philip that Night came into 
the Houle of their Parents, and there ſwore, He 
would be rid of his Father that very Night: How 
they went out at Midnight, and after their Re- 
turn made their Reflections, how eaſily Sir James 
had died, and how briskly Philip had behaved, b 
guarding the Door with a Piſtol in his one Hand, 
and a Sword in the other; how they had hung 
a Stone about his Neck, but had thereafter ta- 
ken it away, and how the Mother durſt not 
ſtay in her own Houſe, while Sir James's Coat 
was there; and if you had ſeen this little Bo 
upon his Knees, begging his Father to confeſs, 
with ſo much Affection, ſo much Judgment, ſo 
much Piety, you had needed no other Probation 
but himſelf. The Pather, himſelf, before his 
Death, was convinced, and frquently foretold, 
that his Son would kill him; and the Mother, 
how ſoon ſhe heard of her Husband's Death, and 
ſome of the Circumſtances now inſiſted upon, 
and remembred what ſhe had heard her Son ſay 
to her ſelf, and what he had ſaid at Nunland, con- 
cluded he was the Murderer, in ſpight even of 


that criminal Kindneſs which ſhe had for him; 


almoſt the whole Nation was convinced of this 
before any Probation was led: And the Lords of 


the Privy * among whom many of ouun 


Vo I. I 


for the Murder of his Father, 


Judges fir, did declare, that they thought that 
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half of the Probation which was led before them, 
ſufficient to convince an Inqueſt. How then 
ſhould the leaſt Scruple remain with you, before 
whom ſo full, ſo clear, and ſo legal a Probation has 
been led, that like a Bend, every Part of it ſup- 
ports another, and like a Chain, every Link draws 
on another ? 

I need not fortifie ſo pregnant a Probation, by 
laying out before you how often he and his Com- 
plices have contradicted one another, and even how 
often he has contradicted himſelf in the moſt ob- 
vious and material Points, and how he denyes every 
thing with Oaths, and with equal Confidence, 
though never ſo clearly prov d: Albeit ſuch as theſe 
are the chief things that make up the PHY tion 
in other Caſes; nor how he ſuffered the great ei in- 
dignities imaginable from his Complices in Preſence 
of the Privy Council; though this convinced many 
of their Lordſhips, that he was at the Mercy of 
thoſe Complices, who were too far upon his Se- 
crets, not to be {laviſhlic ſubmitted to. But I can- 
not omit, how that ſince he came into Priſon, he 
has lived ſo impiouſlie, and atheiſticallie, as ſhewes, 
that he had no Awe upon his Spirit, ro reſtrain 
him from committing any Crime from a Love to 
God, ora Fear to Hell; and that he conſtantly fil- 
led and kept himſelf drunk from Morning till 
Night, thereby to drown the Voice of his Con- 
ſcience, and to make himſelſ inſenſible of the Ter- 
rors of the Almighty. 

The Judges have declared what was necc ſſary to 
be prov'd, and you are only to judge, if we have 
prov'd what they thought neceſſary; and therefore 
there is no Place to doubt, if a Man's Life may be 
taken upon meer Preſumptions; for the Judges 
have ealed you of that Scruple, by finding the 
Grounds in this qualified Libel relevant; and- his 
own Advocates have acknowledged this Probation 
to be ſo ſtrong and unanſwerable, that before the 
Half of it was Ted, they went away and deſerted a 
Client, whom they found they could not defend; nor 


ſhould any Man doubt of a Probation, which ones 


own Advocats think invincible. If then ſuch a- 
mongſt you as are Fathers, would not with to be 
murdered by your own Children; or ſuch of you 
as are Sons, would not wiſh the World to believe 
that you are weary of your Fathers, you will all 
concur, to find this Miſcreant guilty of a Crime 
that God has taken fo much Pains to detect, and 
all Mankind had ſuch Reaſon to wiſh to be pu- 
niſhed. May then the Almighty God, whoform'd 
our Hearts, convince them; and may this poor 

ation cite you, as the remarkable Curbers of 
Vice, to all ſucceeding Ages. 

Thereafter his Majeſties Adyocat proteſted for 
an Aſſiſe of Error againſt the Inqueſt, in caſe they 
ſhould aſſoilzie the Panna. 

The Perſons who paſt upon the Aſſiſe of Philip 
Standsfield, return'd their Verdict in Preſence of the 
ſaids Lords; whereupon the Tenor follows. 

The whole Aſſiſe called upon the. Jury of Philip 
Standsfield, upon the three Points following, par- 
ricularly bel d againſt him) ito wit, the Crim 
of Treaſon, the Gurſin t; his Father, and Ac- 
ceſſion to his Father's Ma er; they ungnimouſly,. 


in one Voice, by the Mouth of William Baillie ot 
Lamington, their Chancelor, finds the Pannal guilty 
of the forſaid Crimes. 85 

WILLIAM Bark TR, 
of Lamingtoun, Chancelor. 


g Q 2 The 


4 Sic ſubſcribitur, 
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| HE Lords Juſtice General, and Commiſ- 

T ſioners of Juſticiary, having conſidered the 
Verdict of the Aſſiſe returned againſt Philip Stands- 
feld, they, by the Mouth of John Leſlie, Dempſter 
of Court, decerned and adjudged the ſaid Philip 
Standsfield to be taken upon Wedneſday next, be- 
ing the 15th of February inſtant, to the Mercat- 
Croſs of Edinburgh, and there, betwixt two and 
four a Clock in the Afternoon, to be hanged on a 
; Gibber till he be dead, and his Tongue to be cut 
out, and burnt upon a Scaffold, and his right 
Hand to be cut off, and affixt on the Eaſt-Port of 
Haddingtoun, and his Body to be carried to the 
Gallewlie betwixt Leith and Edinburgh, and there 
to be hanged up in Chains; and ordains his Name, 
Fame, Memory, and Honours to be extinct, his 
Arms to be riven forth, and delet out of the Books 
of Arms, ſwa that his 2 may never have 

Place, nor be able hereaſter to bruik or joyſe any 
Honours, Offices, Titles, or Dignities within this 


Realm in time coming, and to have forfaulted 
amitted and tint all and ſundry his Lands, Here. 
tages, Titles, Offices, Tacks, Stedings, Roums 
Poſſeſſions, Goods and Gear whatſomever per- 
taining to him, to our Soveraign Lord, to remain 
perpetuallie with his Highneſs in Property; which 
was pronounced for Doom: Whereupon his Maje- 
{ties Advocat asked, and took Inſtruments. 

Jo. Locknaxrr, 
Daviy Bar.rour, 
RoGER HoGgex, 

P. Lyox. 


Sic ſubſcribitar, 


Extracted forth of the Books of Adjournal, by 
me Mr. Thomas Gordon, Clerk to the Jultice-Court. 
Sic ſubſcribitur, THo. GorDoy. 


Which Doom and Sentence, above-written, was 
accordingly put to due Execution upon the Per- 
ſon of the ſaid Philip Standsfield, in Manner aboye 
preſcribed, 
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CXLII. The Trial of the moſt Reverend Father in God, 
Dr. William Sancroft, Lord Archbiſhop of Canterbury, and 
of the Right Reverend Fathers in God, Dr. William Lloyd, 
Lord Biſhop of St. Aſaph, Dr. Francis Turner, Lord Biſhop 


of Ely, Dr. 


John Lake, Lord Biſhop of Chicheſter, 


Dr. Thomas Kenn, Lord Biſhop of Bath and Wells, 
Dr. Thomas White, Lord Biſhop of Peterborough, aud Sir 
Jonathan Trelawny, Lord Biſhop of Briſtol , at the King's 
Bench, for Publiſhing a Libel, June 29, 1688. Trin. 4 Jac. II. 


FRIDAY June 15, 1688. 


Sir Robert Wrigbt, Lord Chief Juſtice, 
Mr. Juſtice Holloway, 

Mr. Juſtice Powell, 

Mr. Juſtice Allybore, 


ls being the firſt Day of the Term, 
bis Majeliys Attorney- General (as 
oon as the Court of King's-Bench was 
© COS fat) moved on the Behalf of the King 
for a Habeas Corpus, returnable imme- 
diate, directed to the Lieutenant of the Tower, to 
bring up his Grace the Lord Archbiſhop of Can- 
terbury, and the Biſhops of Sz. Aſaph, Ely, Cbiche- 
ſter, Bath and Wells, Peterborough, and Briſtol 
which was granted. : 

And with great Diſpatch, about eleven o'Clock 
che fame Day, the Lieutenant returned his Writ, 
and brought the ſaid Lord Archbiſhop and Bi- 
ſhops into Court, where being ſer down in Chairs 

r that Purpoſe, Mr. Attorney-General mov 


the Court, 8 * oo 8 
: . r. Att. Gen. My Lo pray 
2. Tera. that the Writ and A may be 


Judges. 


* Burn, Hiſt. Own Times, Vol. I. p. 74. 743, 
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read, by which my Lords the Biſhops are brouglit 
hither. | 
L. C. F. Read the Retorn, 
Clerk reads the Retorn, which in Engliſh is as 
_ follows : 


1 Sir Edward Hales, Baronet, Lieutenant of the 
Tower of London, named in the Mit to this 
Schedule annext, To our Moſt Serene Lord the 
King, do moſe humbly certify, That before the com- 
ing of the ſaid Writ, to wit, the eighth Day of June, 
in the fourth Year of the Reign of our Lord James 
the Second, King of England, c. William Lord 
Archbiſhop of Canterbury, William Lord Biſhop of 
St. Aſaph, Francis Lord Biſhop of Ely, John Lord 
Biſhop of Chicheſter, Thomas Lord Biſhop of Bath 
and Wells, Thomas Lord Biſhop of Peterborough, 
and Jonathan Lord Biſhop of Briſtol, mentioned in 
the aforeſaid Writ, were committed and delivered to, 
and are retained in my Cuſtody, by Virtue of a cer- 
tain Warrant under the Hands and Seals of George 
Lord Jefferies, Baron of Wem, Lord High Chan- 
cellor of England, Robert Ear] of Sunderland, 
Lord Preſident of the Privy-Council of our Lord the 
King, Henry Lord Arundel of Warder, Keeper „ 
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mw. Col of our ſaid Lord the King, Wil- 
3 | Pour” x John Earl of Mulgrave, 


liam Margue/s 0 | 
Land ont ag den of England, Theophilus 
Earl of Huntingdon, Henry Earl of Peterborough, 


William Earl of Craven, Alexander Earl of Mur- 
ray, Charles Earl of Middleton, John Earl of Mel- 
fort, Roger Earl of Caſtlemain, Richard Viſcouni 
Preſton, George Lord Dartmouth, Sidney Lord 
Godolphin, Henry Lord Dover, Sir John Ernle, 
Knight, Chancellor of the Exchequer of our ſaid 
Lord the King, Sir Edward Herbert, Knight, 
Chief Juſtice of the Common-Bench of our Lord the 
King, and Sir Nicholas Butler, Knight, Lords of 
his Majeſty's moſt honourable Privy- Council, to me 
directed: The Tenor of which Warrant follows in 


theſe Words, viz. 


ce H Es E are, in his Majeſty's Name, and 
6c by his Command, to require you to take 
&« into your Cuſtody the Perſons of William Lord 
4“ Archbiſhop of Canterbury, William Lord Biſhop 
« of St. Aſaph, Francis Lord Biſhop of Ely, John 
« Lord Biſhop of Chicheſter, Thomas Lord Biſhop 
« of Bath and Wells, Thomas Lord Biſhop of Pe- 
ce terborough, and Jonathan Lord Biſhop of Briſtol, 
&« For Gontrivh aking and Publiſhing a Seditious 
« Libel in Writing, agam Lao — 
cc vent, and them ſafely to Keep in your Cu- 
& ſtody until they ſhall be delivered by due Courſe 
&« of Law; for which this ſhall be your ſufficient 
« Warrant. At the Council-Chamber in ¶hite- 
ce hall, this eighth Day of June, 1688. And this 
ce js the Cauſe of the taking and detaining, &c. 

L. C. J. Well, what do you defire, Mr. At- 
torney ? | 

Mr. Att. Gen. We pray for the King, that the 
Retorn may be filed. 

L. C. J. Let it be filed. 

Mr. Att. Gen. By this Retorn your Lordſhip 
obſerves what it is my Lords the Biſhops were 
committed to the Tower for; it is by Warrant 
from the Council-Board, where, when their Lord- 


' ſhips appeared, they were not pleaſed to give their 


Recognizances to appear here, as they were re- 
quired by the King to do; and thereupon they 
were committed to the Tower, and now come be- 
fore the Court upon this Retorn of the King's 
Writ of Habeas Corpus; and by the Retorn it does 
appear, it was for Contriving, Writing, Framing, 
and Publiſhing a Seditious Lebel againſt his Maje- 
ſty and the Government. My Lord, it is our Du- 
ty, who are the King's Council, purſuant to our 
Orders, to proſecute ſuch Kind of Offences; and 
when the proper Time ſhall come for us to open 
the Nature of the Offence, your Lordſhips will 
then judge what Reaſon there is for this Proſecu- 
tion; but in the mean Time, what we are now to 
offer to your Lordſhip is, The Officer of this Court 
has an Information againſt his Grace the Archbiſhop 
of Canterbury, and the reſt of my Lords the Bi- 
ſhops, which we deſire may be read to them, and 
pray that they may plead to it, according to the 
Courſe of the Court. 

Sir Rob. Sawyer. If it pleaſe your Lordſhip to 
ſpare us a Word for my Lords the Biſhops. 

Mr. Att. Gen. My Lord, we pray for the King 
the Information may be read, | | 

Sir Rob. Sawyer. We deſire to be heard a Word 


firſt, 

p< Mr. Soll. Gen. We oppoſe your 
Sir Will, Williens, ſpeaking any thing, till the Infor- 
mation hath been read, 
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Sir Rob. Sawyer, But what we have to offer is 
proper before it be read. 

Mr. Att. Gen. Your Time is not yet come, Sir 
Robert. | | 

Sir Rob. Sawyer. Yes, this is our proper Time 
for what we have to ſay, and therefore we move 
it now, before there be any other Proceedings in 
this Matter. 

Mr. Soll. Gen. It is irregular to move any thing 
yet: Pray let the Information be read firſt.” 

Mr. S. Pemberton. If your Lordſhip pleaſe to 
232 we will offer nothing but what is fit for 
us to do, 


Sir Rob. Sawyer. And now is our proper Time 


for it. 

Mr Soll. Gen. Gentlemen, You do know the 
Way of Proceeding in ſuch Caſes better than ſo: 
I am ſure, as for you, Sir Robert Satvyer, you have 
often oppos'd any ſuch Motion as irregular; and I 
hope the Caſe is not alter'd, however you may 
be, the Courſe of the Court is the ſame. 

Sir Rob. Sawyer. With Submiſſion, if your 
Lordſhip pleaſe to ſpare me a Word, that which 
I would move, is, to diſcharge my Lords the Bi- 
ſhops upon this Retorn, and from their Commit- 
ment upon this Warrant. 

Mr. Att. Gen. Surely theſe Gentlemen think to 
have a Liberty above all other People: Here is an 
Information, which we pray my Lords the Biſhops 
may hear read, and plead to. 

Mr. Soll. Gen. Certainly, Sir Robert Sawyer, you 
would not have done thus half a Year ago. 

Sir Rob. Sawyer. What would not I have done? 
I move regularly (with Submiſſion) ro diſcharge 
my Lords the Biſhops from their Commitment z 
if they are not here legally impriſoned, now they 
are before your Lordſhips upon this W rit, then you 
will give us leave to move for their Diſcharge, be- 
fore any =_ elſe be ſaid to them; and that is it 
we have to ſay, to demand the Judgment of the 
Court upon this Retorn, whether we are legally 
impriſoned? 

Mr. Att. Gen. Under Favour, my Lord, nei- 
ther the Court, nor they, are ripe for any Motion 
of this Nature yer. 

Mr. S. Pemberton. If we do not move it now, 


it will afterwards (I fear) be too late. 

Ar. Soll. Gen. Theſe Gentlemen are very for- 
ward, but certainly they miſtake their Time; this 
is a Habeas Corpus that's brought by the King, 
and not by the Priſoners; and therefore they are 
—— till they ſee what the King has to ſay to 


Mr. Att. Gen. Your Lordſhip cannot as yet be 
moved for your Judgment about the Legality of 
this Commitment, becauſe this Writ was ted 
upon our Motion, who are of Council for the 

ing, and upon this Writ y_ are brought here: 
And what is it we deſire for the King? Certainly 
nothing but what is regular. We have here an In- 
formation for the King againſt my Lords, and we 
defire they may plead to it. | 

Mr. S. Pemberton. Good my Lord, will you 
pleaſe to hear us a little to this Matter. 

I. C. J. Brother Pemberton, we will not refuſe 
to hear you by no means, when you ſpeak in = 
ape vo ime, bur it is not ſo now; for the King 
is pleaſed, by his — axe, $0” Sollicitor, to charge 
theſe noble Perſons, my Lords the Biſhops, with 
an Information; and the King's Council call to 
have that Information read, but you will not per- 
mit it to be read. My 
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Mr. S. Pemberton. Pray, my Lord, ſpare us a 
Word: If we are not here as Priſoners regularly 
before your Lordſhip, and are not brought in by 
the due Proceſs of the Court, then certainly the 
King's Council, or the Court, have no Power to 
charge us with an Information; therefore we beg 
that you will hear us to that, in the firſt Place, 
whether we are legally here before you? | 

Mr. Holl. Gen. Theſe Gentlemen will have their 
proper Time for ſuch a Motion hereafter. _ 

Mr. Pollexfen. No, Mr. Sollicitor, this is, with- 
out all Queſtion, our only Time for it; we ſhall 
have no Time afterwards. | 

Mr. Att. Gen. Yes, you will, for what do we, 
who are of Council for the King, now ask of the 
Court, but that this Information may be read ? 
When that is done, if we move to have my Lords 
the Biſhops plead, then they may move what they 
will; but before we make that Motion, they can- 
not break in upon us with their Motion; and, 
with Submiſſion to your Lordſhip, whether my 
Lords the Biſhops were duly committed, is not 
yet a Queſtion, | 
F Mr. Finch. But it is, and this is the fitteſt Time 

AK... 

Mr. Soll. Gen. Pray will you hear us quietly 
what we have to ſay, and then anſwer us with 
Reaſon, if you can: I think we are in a proper 
Way, but they are not, my Lord; for (as I ſaid) 
my Lords the Bithops are brought by the King's 
Writ upon our Motion for the King, not upon 
theirs; and now we have them here before the 
Court, We for the King will charge them with 
an Information; which Information, that they and 


the Court may know what it is they are charged 


with, we pray it may be read to them by the 
Clerk wit when it 1s read, let theſe Gentlemen 
ſay what they will for them, they ſhall have their 
Time to ſpeak; but certainly they ought not to 
obſtruct the King's Proceedings, nor oppoſe the 
Reading of the Information to theſe noble Lords, 
who are brought here in Cuſtody into Court, to 
this very Purpoſe, that they may be charged with 
this Information. 
Mr. F. Pemberton. But we have ſomewhat to 
ſay before you can come to that, Mr. Sollicitor. 
Mr. Soll. Gen. You ought not to be heard as yet. 
A. F. Pemberton. Under Favour we ought to 
be heard. | 1 
Sir Robert Sawyer. My Lord, Mr. Sollicitor has 
oppoſed our being heard, but we now deſire he 
would hear our Anſwer to it, and that which we 


have to fay, is this, That my Lords the Biſhops 


are not here regularly in the Court to be charged 


with an Information; and if the Law be not with 


us in this Point, as we doubt not to make appear 
it is, no queſtion but when your Lordſhip. has 
heard what we have to ſay, you will give a right 
Rule in it. My Lord, we fay, that by the Rules 
of Law, no Man ought to be charged with an In- 
formation or Indictment, by the exprels Statute, of 
Edward the Third, unleſs he come into the Court 
by legal Proceſs: That is a ſtanding Rule, and 
the Practice of this and all other Courts is pur- 
ſuant to it. Now in this Court you have ſeveral 
Proceſſes that go out of this Court, and he that 


comes as taken by Virtue of a Capias, or an At- 


tachment after a Summons, or by Venire in the 
Nature of a Suſpœna I ſay, he that comes in up- 
on theſe Proceſſes, may be charged with an Infor- 
mation; but where a Perſon is in Priſon, com- 


mitted by another Juriſdiction, and another Au- 


thority, than that of this Court; when the Pri— 
ſoner is brought here by Hlabeas Corpus, the firſt 
Thing the Court has to do, is to enquire whether 
he be legally committed; to that End the Retorn 
is filed, — the Party has leave to make his Ex- 
ceptions to it, as we do in this Caſe. My Lords 
are brought here upon a Habeas Corpus, the Re- 
torn of which has been read, and now the Retorn 
is filed, we are proper to move, that my Lords 
may be diſcharged; for you now ſee what they 
are committed for; it is for a Miſdemeanor in ma- 
king and publiſhing a Libel, that's the Matter for 
which they are committed; and it appears by the 
Retorn likewiſe, that they who are thus com- 
mitted are Peers of the Realm; for ſo my Lords 
the Biſhops all are, and for a Miſdemeanor they 
ought not by Law to have been committed. 


L. C. J. You go too far now, Sir Robert Saw. 


yer; I would willingly hear you whatloever you 
have to ſay; but then it mult be in its due Time. 

Mr. Att. Gen. This very Diſcourſe (indeed 1 
have heard) has paſs'd up and down the Town for 
Law; we ſee now whence they had it. 

Mr. Soll. Gen. I know it has heretofore been 
urged by me, but denied by them who now urges 
it, and I am glad that they now learn of me to 
J rs wo 

L. C. A Look you, Geiſtlemen, do not fall 
upon one another, but keep to the Matter Before 

ou. 

; Mr. S. Pemberton. So we would, my Lord, if 
the King's Council would let us. Firit, we tay, 
we being brought here upon a Retorn of a Habea; 
Corpus, there was neither at the Time of the Com- 
mitment Cauſe to impriſon us, nor was there by 
the Warrant any Cauſe to detain us in Priſon; and 
for that, beſides what has been hinted at, we fay 
further, that here ir is returned, that we were 
committed by ſuch and ſuch Perſons, Lords of the 
Privy-Council; but the Retorn doth not ſay, that 
it was done by them, as Lords of the Privy-Coun- 
cil, which muſt be in Council; for if it be not in 
Council, they have not Power to make ſuch a 
Warrant for the Commitment of any Perſon, and 
that we ſtand upon. Here is a Retorn that is not 
a good Retorn of a legal Commitment, and there- 
fore we pray my Lords may be diſcharged. 

Mr. Pollexfen. Pray, my Lord, ſpare me a Word; 
that is the Thing we humbly offer to your Lord- 
ſhip's Conſideration; and, under Favour, I think we 
are proper both as to the Matter, and as to the 
Time: The Retorn is now filed before you; if by 
this Retorn there appears to have been ſuch a Cauſe 


to commit theſe Lords to Priſon, as is legal, then 


we acknowledge they may in a legal Courſe be 
brought to anſwer for their Offence ; but, with 


Submiſſion, it appears not by any thing that is in 


this Retorn, that my Lords the Biſhops were com- 
mitted by the Order of the Privy-Council. All that 
is aid, is, That they were committed by my Lord 
Chancellor, and thoſe other Perſons, named Lords 
of the Privy- Council; which we conceive is not 


a good Retorn for they can do nothing as Lords, 


of the Privy-Council, except only as they are in 
Council, and by Order made in Council; except 
that do appear, they have no Power to commit: 
Then take the Cale to be ſo; here is a Man com- 
mitted by one that has no Authority to commit 
him, and he is brought by Habeas Corpus into 
this Court, what ſhall the Court do with him? 
Shall they charge him with an Information? 
No, it does appear that he was in Cuſtody, ou 
| | * 
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under a Commitment, by thoſe who had no legal 
Power to commit him 3 and therefore he muſt be 
diſcharged 3 and that we pray for my Lords the 
Biſhops. What the King's Council may have to 
ſay ro them afterwards, by Way of Information or 
otherwiſe, they muſt take the regular Methods 
of the Law, to bring my Lords the Biſhops to 
anſwer ; but as the Caſe ſtands here before you, 
upon this Retorn, it does appear, they had no 
Authority to commit them, by whoſe Warrant 
they were committed; and therefore this Court 
has nothing to do but to diſcharge them. 

Mr. Finch. I] beg your Lordſhips leave to ſay 
one Word farther on the ſame Side: I think, with 
humble Submiſſion, this is the moſt proper Time 
for us to make this Motion; for here is a Habeas 
Corpus returned; this Retorn is filed, and then 
the King's Council move to charge my Lords 
the Biſhops with an Information. That Motion 
of theirs (we fay) is too ſoon, unlels my Lords 


are here in Court, I mean legally in Court; for 


no Man is in Court ſo as to be liable to be 
charged with an Indictment , or Information , 
that is not brought into Court by legal Procels, 
or as a Priſoner upon a legal Commitment : Then, 
my Lord, with humble Submiſſion, we ſay, that 
it doth appear by this Retorn, that my Lords the 
Biſhops arc not here legally in Court, becauſe this 
Commitment of theirs was not a legal Commit- 
ment; and two Objections we have to it, the one 
is, that the Perſons committing had no Authority 
to commit; for the Retorn ſays, that it was by 
Virtue of a Warrant under the Hands of ſuch 
and ſuch, being Lords of the Council, and they 
(we lay) have no Authority to do this. The 
other Objection is, that the Fact for which they 


were committed, they ought not to have been im- 


priſoned for: The Fact charged upon them is in 
the Nature of a bare Miſdemeanor, and for ſuch 
a Fact it is the Right of my Lords the Biſhops (as 
Peers of the Realm) that they ought to be ſerved 
with the uſual Proceſs of Subpena, and not to 
be committed to Priſon. Thele are the two Ob- 
jections that we have to this Retorn, and this is, 
under Favour, the proper Time for us to make 
this Objection, before the King's Council can 
charge my Lords the Biſhops with an Informa- 
tion. 

L. C. J. What ſay you to it, Mr. Attorney? 

Mr. Ait. Gen. With Submiſſion, my Lord, 
theſe Gentlemen have out of courſe, and prepo- 
ſterouſly, let themſelves into this Diſcourſe; and, 
when all is done, we muſt recur to that which 
we moved to your Lordſhip before, to deſire 
that your Lordſhip would order the Information 
to be read; and when we call my Lords to plead 
to the Information, then will be their proper 
Time to make this Objection; for 'tis a ſtrange 
Thing, certainly, for Men to make Objections be- 
fore they know what it is they are charged with ! 
They ſay, the Ground of their Motion is, be- 
caule my Lords the Biſhops are here in Court up- 
on the Retorn of an Habeas Corpus; and therefore 
they come in upon a Commitment (as they fay) 
for that which they ought not to be committed 
for at all, and we cannot charge them, unleſs they 


he properly in Court. Now for that, it is true, 


if that Commitment of theirs were the only Thing 
that was here before the Court, then the Court 
would, if that Commitment were illegal, diſ- 
charge them of that; but when a Man is pre- 
ſent here in Court, brought into Court, let him 
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come how he will, he is not to have any longer 
Time than that Inſtant to appear to, and be char- 
ged with the Information. Tis true, upon a Sub- 
Pena, which is in the Nature of a Summons, there 
a Man hath, as it were, an Eſſoyn, and may make 
his Excuſe, and he ſhall have Time; but when he 
is preſent in Court, either as a Perſon privileged, 
as an Officer, or as a Priſoner, he ſhall be charged 
preſently ; and theſe Gentlemen are not to let 
themſelves into Invectives againſt the Commitment, 
thereby to keep off their being charged with the 
Information. Beſides that, it is ſtrange theſe Gen- 
tlemen ſhould know the Privilege of my Lords 
the Biſhops as Peers, better than all the Lords 
of the Council, who are moſt of them themſelves 
Peers; and they that make the Objection ſhould 
have conſidered, whether theſe Lords that made 
the Commitment, did not think themſelves con- 
cerned in all the Privileges of Peerage, as well as 
theſe ſeven Noble Lords ! 

Sir. Rob. Sawyer. Is this an Anſwer to our Ob- 
jection, Mr. Attorney ? 

Ar. Att. Gen. I ſay, it is a ſtrange Objection, 
and I anſwer, tis out of due time; for this we 
ſay, that my Lords the Biſhops being now here 
in Court as Priſoners upon a Commitment, and 
we deſiring to charge them with an Information, 
you are not to examine the Matter of their Com- 
mitment, and therefore I do infilt upon it, that 
the Information ſhould be read, and then you will 
conſider, whether they are not bound to plead to it. 

Mr. Finch. My Lord, I hope Mr. Attorney 
General will not think legal Objections to be In- 
vectives. | | 

Mr. Att. Gen. Truly I know not what you call 
legal Objections; I do not think yours are ſo, nor 
do I think legal Objections are Invectives; but I 
uſed that Expreſſion, as very proper for what you 
urged againſt the Commitment. 

L. C. J. Nay, Gentlemen, don't quarrel about 
Words. 

Mr. Finch. My Lord, we would not willingly 
have Words given us to quarrel at. 

Mr. Sol. Gen. My Lord, the Queſtion is, whe- 
ther we are in the right Method of Practice, as 
to the Courſe of the Court, or they? It may be 
theſe Gentlemen think to make us angry, and take 
Advantage of our being in a Paſſion. 

Mr. Finch. Mr. Sollicitor, we deſire to have 
our Objectia.s anſwered. | 

Mr. Sol. Gen. Nay, if you begin to be angry, 
Gentlemen, we can be angry too. 

L. C. F. I would have neither of you be an- 

ry. 
: 2 Sol. Gen. It ſeems they would have an An- 
ſwer to their Objections, but will not ſuffer us to 
give it; they would firſt examine whether my 
Lords the Biſhops have been duly committed; that, 
we ſay, is not to be done by the Court as yet: 
Your Lordſhip ſees they are actually in Cuſtody, 
by a Commitment of the Lords of the Council, 
that appears by the Retorn before your Lordſhip, 
and for what they were committed. What do we 
now pray for the King ? Firſt, we move for a 
Habeas Corpus, then that this Information may be 
read, and all is in order to bring this Fa&, for 
which they were committed, to a Trial. Tis faid 
—_ the Retorn, they wereſent to the Tower, for 

ntriving, Writing, and Publiſhing a Seditious 
Libel againſt the King's Perſon and Government, 
which, I think, is Crime enough for a Man ro 
deſerye to be committed for ; 'They would have 
þ you 
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you to diſcharge theſe Lords from this Commit- 
ment (the Retorn as they ſay, being not legal) 
before the Information be read : But we think 
their Motion is irregular for here is a Crime charg- 
ed in the Commitment, and upon that Commit- 
ment they are here now as Criminals before your 
Lordſhip; and Mr. Attorney has exhibited an 
Information for the King, which is in the Na- 
ture of a Declaration at the 1 Suit; and 
that in this Court, which is the ſupreme Court 
now in being for the Trial of Matters of this 
Nature. We will come to that Queſtion, whe- 
ther they were legally committed, when there is 
a proper Time for it? But now we find my 
Lords the Biſhops in Court, upon a Commitment 
for a great Crime: I repeat it again; it is for Con- 
triving, Writing, and Publiſhing a Seditious Li- 
bel againſt the King's Perſon, and againſt the 
King's Government; and whether the King's 
Couiicil ſhall not have Leave ro make out this 
Charge by an Information, ſure can be no 
Queſtion at all in this Court. I hear them menti- 
on the Statute of Edward the Third; but that is 
not at all to the Purpoſe; that is but what was 
offered in another Caſe that may be remembred, 
and offered by Way of Plea, and preſſed with 
a great deal of Earneſtneſs, but rejected by the 
Court; and now what could not be received 
then by Way of Plea, theſe Gentlemen would, 
by their Importunity, have you receive by Way 
ol Parole at the Bar. I ſuppole the Deſign is to 
entertain this great Auditory with an Harangue, 
and to perſwade the weak Men of the World 
(tor the Wiſe are not to be impoſed upon) that 
they are in the Right, and we in the Wrong. Un- 
der Favour, my Lord, we are in the Right for the 
King; we deſire this Information may be read, and 
let them plead what by Law they can to it, ac- 
cording to the Courſe of the Court: But that 
which they now urge, is untimely, and out of 
Courſe. 

Sir Rob. Sawyer. My Lord, we offer this to 
your Lordſhip | 

Mr. Att. Gen. Why, Gentlemen, you have been 
heard before your Time already. 

Mr. $. Pemberton. Pray, my Lord, give us 

leave to anſwer what the King's Council have 
objected. ; 
L. C. 7. The King's Council have anſwered 
your Objections, and we mult not permit Vying 
and Re-vying upon one another : If you have no 
more to ſay, but only as to the Matters that have 
been urged, you have been heard to it on both 
Sides already. 

Mr. S. Pemberton. J would, if you pleaſe, an- 
{wer what has been objected by the King's Coun- 
cil, and ſtate the Caſe aright. | 

Mr. Juſt. Allybone. Brother Pemberton, I do not 
apprehend that the Objection you make againſt 
this Commitment has any Weight in it. The 
Objection (as I take it) is this, that theſe Lords 
were not legally committed, becauſe they were 
committed ( ſays the Retorn) by ſuch and ſuch 
Lords of the Council particularly named; and it 
does not ſpecifie them to be united in the Privy- 
Council: Now truly, with me, that ſeems to have 
no Weight at all ; and I will tell you why. If 
my Lord Chief Juſtice do commit any Perſon and 
ſet his Name to the Warrant, he does not uſe to 
add to his Name, Lord Chief Juſtice, but he is 
known to be ſo, without that Addition. And would 


you have a different Retorn from the Lieutenant 


1 


of the Tower to a Habeas Corpus, than the War- 
rant it ſelf will juſtifie ? the Lords do not uſe to 
write themſelves Privy Counſellors they are known 
to be ſo, as well as a Judge, who only writes his 
Name, and does not uſe to make the Addition of 
his Office. 

Sin Rob. Sawyer. Pray, my Lord, give me leave 
to be heard to this; I think truly it is a weight 
Objection; for, under Favour, we ſay, it mu: 


upon the Retorn here appear, that they were le 


gally committed, before you can charge them with 
an Information. I do not take Exceptions to the 
Warrant, becauſe it is ſubſcribed by ſuch Lords, 
and they do not write themſelves Lords of the 
Council; they need not do that : And the Retorn 
has averred that they are ſo ; but the Retorn ought 
to have been, that it was by the Order of the 
Privy Council, and fo it mutt be, if they would 
ſhew my Lords to be legally committed, that they 
were committed by Order of the Privy Council, 
and not by ſuch and ſuch particular Perſons, Lords 
of the Privy Council; ſo in the Caſe put by Mr. 
Juſtice 4!/zbone, of a Commitment by your Lord- 
ſhip, or any of the Judges, it muſt be returned 
to be by ſuch a Warrant, by ſuch a one Chief 
Juſtice, for that ſhews the Authority of the 
Perſon committing, and then your Lordſhip's 
Name to it, indeed, is enough, without the Addi- 
tion: Bur it it does not appear by the Retorn, that 
there was ſufficient Authority in the Perſon to 
commit, your Lordſhip cannot take it to be a le- 
gal Commitment. But now in this Caſe they 
could have no Authority to commit but in Coun- 
cil; and this Retorn ſeems to make it done 
by them as particular Perſons, and that's not a 
good Retorn, with your Lordſhip's Favour, upon 
which theſe Reverend and Noble Lords can be de- 


tained in Priſon. But what do they on the other 


Side ſay to this? * we ſhall be heard to it 
anon: But, my Lord, they very well know, 
it would be too late for that Effect which we 
deſire of our Motion, and therefore we lay the 
Objections before you now in its proper Time 
(ſay we) you ought not to read any Informa- 
tion againſt us, becauſe we are not legally here 
before the Court; and ſure, that which was 
ſaid by the King's Council, that your Lord- 
ſhip may charge any one that you find here 
in Court, which way ſoever he comes in, can- 
not be legal. 

Mr. Att. Gen. Who ever ſaid ſo? 

Sr Rob. Sawyer. I apprehend you faid fo, Mr. 
Attorney, or elſe you {aid nothing. 

Mt. Att. Cen. Sir Robert Sawyer, You of that 
Side have a Way of letting your ſelves in to lay 
the ſame things over again, and of making us to 
ſay what you pleaſe. 

Sir Rob. Sawyer. Truly 1 did apprehend you 
laid down that for Doctrine, which I thought a 
very ſtrange one; for we ſay, with your Lord- 
ſhip's Favour, he that is in Court without a legal 
Proceſs, is not in Court ſo as to be charged 
with an Information. 

Mr. $. Pemberton. My Lord, It is not the Body 
being foand here that intitles the Court to pro- 
ceed upon it, but the Perſon accuſed is to be 
brought in by legal Proceſs : Then if we bc 
not here by legal Proceſs, the Information can- 
not be charged upon us; and if we ſuffer it to 
be read, it will be too late for us to make thus 


Objection. 


L. C. J. That 
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L. C. F. That you have - ſaid over and over, 
have given it an Anſwer. 
2 An. os. Pray, Mr. Serjeant, will you 
make an End: You have repeated your Objection 
over and over, I know not how often, and will 
never be contented with our Anſwer. 
Mr. J. Allybone. Sir Robert Sawyer, that which 


you faid in Anſwer to the Caſe I put, methinks 


does not anſwer it: For if the Retorn be as good, 
that it was by a Warrant from ſuch an one, ord 
Chief Juſtice, as if my Lord Chief Juſtice had ad- 
ded the Title of his Office to his own Name, when 
he ſubſcribed the Warrant; then this Retorn, 
That this was done by ſuch and ſuch Lords of the 
Council, muſt be as good as if they had added 
that to their own Names. os 

Sir Rob. Sawyer. That is not our Objection. 

Mr. Att. Gen. Your Objection has been heard, 
and anſwered; we pray the Information may be 


read. | | 
Mr. F. Pemberton, No, we are not come to that 


et. 

Mr. Juſt. Allybone. Pray, would you have an 
Averment by the Lieutenant of the Tower, in his 
Retorn to an Habeas Corpus, that it was done by 
them in the Council-Chamber? 3 

Mr. Finch. My Lord, the Difference is this, 
with Submiſſion; a Commitment by Sir Robert 
Wright, Chief Juſtice, is a good Commitment, and 
a Retorn of that Nature were a good Retorn, be- 
cauſe he is Chief Juſtice all over England, and hath 
Authority to commit wherever he is; but a Com- 
mitment by ſuch an one, or ſuch and ſuch Lords 
of the Privy-Council, cannot be a good Retorn 
of a Commitment; becauſe, 2 they be Lords 
of the Council, yet neither ſingle, or apart, nor 
all together, have Authority to do ſuch an Act, 
unleſs they be aſſembled in the Privy- Council: 
There their Authority is circumſcribed; ſo that 
that muſt needs be a great Difference between a 
Commitment made by a Judge, who is always ſo, 
and a Commitment by a Lord, or ſo many Lords, 
by the Name of Lords of the Privy-Council, who 
carry not their Authority about with them, but 
are — to their Aſſembly in Council. 

Mr. Juſt. Allybone. Mr. Finch, Indeed your Ob- 
jection is worth ſomething, if my Lord Chief 
Juſtice could not act but as under the Character 
of Chief Juſtice; for you are now arguing, that 
theſe Lords could not do this Act, but as Lords 
of the Council in Council: The ſame (ſay I) 


may be ſaid of a Commitment by the Lord Chief 


Juſtice; he cannot do it but under the Formality 
of his Authority, as he is Chief Juſtice, unleſs you 
will make it impoſſible for him to do any — 
but as Chief Juſtice, or unleſs you make it impoſ- 
ſible to ſeparate his Perſon from his Authority. 

Mr. Finch. Sir, the Difference lies here; the 
Authority of the one is general and univerſal, and 
goeth with him wherever he goes; the others Au- 
thority is limited to a particular Sphere. 

Mr. Juſt. Allyhone. Why, would you have it 
—_— that they did it, being afſembled in Coun- 
cil: | 

Mr. Finch. Under Favour, they cannot juſtify 
any thing that was done by them as Lords of the 
Council, but in the Privy-Council. 

Mr. 7uft. Powell, Truly, my Lord, for my Part, 
T think there is no ſuch great Neceſſity of Haſte 
in this Matter: Here are Exceptions taken to this 
Retorn; and the Matter tranſacted now before 
us, appears to me to be of very great Weight; 

Vor. IV, 


prom a | rap or a weightier has not 
n agitated in this Place in any Age: It con- 
cerns theſe Noble and Reverend Lords in Point 
of Liberty: It comes ſuddenly upon us, and there- 
fore, my Lord, I think it very fit we ſhould con- 
{ider a little of this Matter, and conſult the Pre- 
cedents of Retorns, how they are; for there are 
Multitudes of Retorns of Writs of Habeas Corpus 
in this Court; therefore it were requiſite, that we 
did conſult the Forms of other Retorns, and how 
the Precedents, as to this Matter, have always 
been : If they are according as this is, then all is 
well, but if they be otherwiſe, it is fir we ſhould 
keep to the uſual Forms. 

L. C. F. What's your Opinion of it, Brother 
Allybone ? | 

Mr. Juſt. Allybone. J am ſtill of the fame Mind 
I was, my Lord, That he could make no Re- 
torn but this Retorn he has made; and if his 
Warrant was inſufficient upon this Account, that 
theſe particular Perſons, Lords of the Privy-Coun- 
cil, did this Act without ſaying, that they did it 
in Privy-Council; then 'tis not his Retorn that 
could mend it; and truly I do not know that there 
does need any Precedent for this ; for every one 
knows where the Lords of the Council are; and 
'tis a ſufficient Averment, this that is in the Re- 
rorn. 

Mr. Pollexfen. They are Lords of the Council 
every where, but they do not act as Lords of the 
Council any where but in Council. 

Mr. Juſt. Allybone. So my Lord Chief Juſtice 
is Chief Juſtice every where. 

Mr. Finch. And he can do judicial Acts, as ſuch, 
every where; but the Lords of the Council can- 
not act but in the Council. | 

Mr. Juſt. Allybone. Nor is it to be preſumed 
that they did do it. 

Mr. Finch. It is not a Preſumption that is to 
make any — this Caſe, but the Queſtion is, 
whether here be a legal Retorn of a legal Com- 
mitment? 

Mr. Fuſt. Allybone. Such publick Perſons, in 
ſuch publick Acts, can never be preſumed to act 
in their ſeparate private Capacities. 

Mr. Finch. But, with Submiſſion, your Lord- 
ſhips can judge only what is before you in this Re- 
torn, whether it be a good Retorn, and whether 
here be a good Authority aſſerted in the Perſons 
that did commit my — the Biſhops. 

L.C 7. Truly, as to this Objection and Ex- 
ception that has been made by them, I have conſi- 
dered of it, and what has been ſaid on all Sides, 
and I think *tis the uſual Way of Commitment; 
I never ſaw any other; all the Warrants that ever 
I ſaw, are of this Form; if there were any Pre- 
cedents, they ſhould be ſhewn of that Side. 

Sir Robert Sawyer. There are Multitudes of 
Precedents otherwiſe, and none of this Form. 

L. C. J. I confels, *tis a Caſe of great Weight, 
and the Perſons concerned are of great Honour 
and Value; and I would be as willing as any Bo- 
dy to teſtify my Reſpects and Regards to my 
Lords the Biſhops, if 1 could ſee any thing in it 
worth conſidering of. | 

Mr. Soll. Gen. There's no Colour for it, if they 
do but look upon the Statute of the 16th and 
17th of the late King, which arraigns- the Pro- 
ccedings of his Privy- Council: That tells you what 
Things belong to the Cognizance of the Privy- 
Council, and what not; and there you have all 
the Diſtinctions about Commitmems by the King 
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and Council, and by the Lords of the Council: 


And that Act will thew, that this is a Commit- 
ment according to the uſual Form. They know 


very well what the common Stile of the Orders 
and Commitments of Council is, as in other Places, 
and other Commitments. By ſuch an one, Chief 
Juſtice, that is the Stile thar is very well known 
for ſuch Warrants: So a Commitment by ſuch and 
ſuch, naming them particularly, Lords of tle 
Council, that's an Order made by the Lords in 
Council; and that Statute diſtinguiſhes between 
Commitments of one Sort and the other; and it 


does it, becaule ſometimes Warrants run in one 


Form, and ſometimes in another; but they all 
come within the Direction of that Statute. My 
Lord, we are in a plain Caſe, my Lords the Bi- 
thops come regularly before you, upon a Com- 
mitment by the Council; and therefore we pray 
they may be charged with this Information. 

de Robert Sawyer. Pray, will your Lordſhip 
give us leave to have that Statute look'd into, which 
Mr. Sollicitor ſpeaks of; and then we ſhall ſee 
whether it be to his Purpoſe. | 

J. C. J. Let the Statute be read. 

.. Holl. Gen. If it be Keeble's Book, it is the 
16th of Charles the Firſt; if it be the old Book, 
it is the 16th and 17th of Car. towards the End. 
_ Clerk reads. Pꝛovided always, and be it 
enacted, that this Act, and the ſeveral Clau- 
[es therein contained, ſhall be taken and ex⸗ 
pounded to extend only to the Court of 
Star-Chamber ; and to the ſaid Court holden 
befor the Preſident and Council in the 
Marches of Wales, and befoze the Preſident 
und Council in the Mozthern Parts. 

Ar. Soll. Gen. It is the Paragraph before that. 

Clerk reads. And be it allo pꝛovided and 
enacted, That if any Perſon ſhall hereakter 
be committed, reſtrained of his Liberty, oz 


ufer Impuſonment, by the Ower and De- 


cree of any ſuch Court of Star-Chamber, o; 


other Court akozeſaid, now, oz at any time 


hereafter, having, oz pretending to have the 


fame. 92 like Jurildicion, Power, 02 Autho- 


rity to commit, 02 tmpiſoin, as afozeſaid; o2 


by the Command o2 Warrant of the King's 


Hajcity, his Heirs o2 Succeſſozs, in their 
own Perſons; o2 by the Command oꝛ Tar 
rant of the Cotincil-Board, o2 of any of the 
Lows, oz others of his Majeſty's Pꝛivy⸗ 
Council, that in every ſuch Cale, every 
Perſon ſo committed, reſtrained of his Lt- 
berty, oz ſuffering Jmpaiſoniment, upon de⸗ 
mand—— 

Mr. Soll. Cen. That is all: Your Lordſhip ſees 
thelc ſeveral Diſtinctions of the Stile of Commit- 
ment. 

Mr. Att. Cen. Now, pray favour us a little. 
My Lord, I think theſe Gentlemen will not deny, 
but that the Lords of the Council can commit. 
I mutt confeſs, they ask that which was pretty 
rcalonable, if the Caſe was as they would make 
it. They would have my Lords the Biſhops dil- 
charged, becauſe there is not a Retorn of a good 
Commitment, and that ſtands upon this Pretum- 
prion, that what is here ſaid to be done by all theſe 
Lords, at the End of whoſe Names this is added, 
Lords of the Privy-Council, was done by them 
out of Council, which, I ſuppoſe, your Lordſhip 

1 | 


— - 4 Hy 


'Y 


Nl 


142. The Trial of the Seven Biſhops, Trin. 4 Jac. II. 


will not preſume, but will take it, that they did 
this as Lords of the Council in Council; and no 
Man can ſay, but the Lords in Council can com. 
mit. | 

Ar. Soll. Gen. You may as well preſume upon 
a Warrant made by my Lord Chief Juſtice, be- 
cauſe it is not ſaid where he did it, and therefore 
he did it in Scotland. 

Mr. Att. Gen. ] ſay again, unleſs your Lordſhip 
will preſume that which is not to be preſumed 
this mult needs be a very good Retorn. s 

Mr. Fuſt. Allybone. Truly (as Mr. Sollicitor 
ſays) you may as well defire us to preſume, thar 
my Lord Chict Juſtice would commit a Man in 
Ireland or Scotland; J can fee no imaginable Dif. 
terence. 8 
Mr. Finch. My Lord, that which we pray, is, 
not that your Lordſhip would preſume, but that 
you would not preſume, but take the Retorn as 
'tis before you; and then ſee whether it can be 
thought to be a Commitment by the Lords in 
Council? 


Mr. F. Pemberton. Pray, my Lord, ſpare us a 


little in this Matter: Here has been the Clauſe of 


a Statute read to you, from whence Mr. Sollicitor 
would conclude, that all Commitments by ſeveral 
Sorts of Perſons there named, are legal; or elſe 
the Enumeration of the ſeveral Sorts of Commit- 
ments, ſignifies nothing to this Purpoſe. But I 
pray your Lordſhip would conſider this, that the 
very Scope and End of that Act of Parliament is, 
to relieve againſt illegal Commitments and Opprel- 


ſions; then the ſeveral Commitments therein na- 


med, can never all be called legal; ſo that this 
ſignifies nothing to our Purpole. My Lord, 
they tell us we ſtand upon Preſumption: No, 
we do not ſo; we ſay your Lordſhip ought not to 
preſume the one or the other, but to judge upon 
what 1s before you : But here is nothing before you 
but this Retorn of a Commitment of theſe noble 
Perſons, my Lord the Archbiſhop of Canterbury, 
and the reſt of the Biſhops, which is ſaid to be by 
theſe particular Lords. Now it your Lordſhip 
will pleaſe to give us Time to look into it (for 
this is an Exception we take at the Bar upon hear- 
ing the Retorn read) we would ſhew the conſtant 
Way has been quite otherwiſe than this Retorn 
makes it; therefore we deſire Leave to fatisfy 
your Lordſhip concerning the uſual Form of Pre- 
cedents, and thereby it will appear, that it ought 
to have been, that they were committed by Or- 
der of the Privy-Council, and then he ſhould 
have ſet forth the Warrant itſelf, which would 
have ſhewn the Names of the Privy-Councellors, 
and he needed not to have put their Names in 
the Retorn, as the particular Perſons that com- 
mitted them : But now, my Lord, this does not 
appear to be an Order made in Council, as it 
ought to be, and the Retorn is that which is be- 
fore you, and you are to judge only upon what is 
before you. 

L. C. J. So we do. | 

Mr. Fuſt. Allybone. Pray, Sir Robert Sawyer, 
would the Saying of a Governor of the Tower, in 
his Retorn to a Writ of Habeas Corpus, alter the 
Nature of the Commitment ? 

Mr. Att. Gen. My Lord, we are in your Lord- 
ſhip's Judgment. | 

Mr. Fuſt. Allybone. I fay, Brother Pembertos, 
would any collateral Saying of the Lieutenant 
of the Tower alter the Nature of the Thing, his 


Retorn in this Caſe is only an Inducement to the 
Warrant 
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Warrant of Commitment, and his ſaying one 
way or t' other would neither vitiate nor mend the 
Commitment. 

J. Foll. Gen. Your Lordſhip cannot take No- 
tice of the Commitment but from the Warrant. 

Mr. Pollexfen. The Retorn is the Fact upon 
which you are to judge. 8 

Mi. ut Pooll Certainly we muſt judge of 
the Record, and nothing elſe, and the Retorn 1s 
the Record now, being filed. ; ; 

L. C. J. The Retorn is as certain, 1 think, as 
can he. ; 

Mr. Holl. Gen. By the Retorn it appears, the 
Biſhops were committed by the Warrant of ſuch 
and ſuch Lords of the Council, and that which iS 
beſore you now is, whether you will not intend it 
to be done by them in Council. ; 

Mr. Juſt. Powell. We can intend nothing, but 
mutt rake the Retorn as 'tis. 

J. C. J. The Warrant is good enough, I think 
truly, and fo is the Retorn. 

Mr. Pollexfen. I think in all the Habeas Corpus's 
that have been fince the King's Retorn, of Per- 
ſons committed by the Council, the Retorns have 
been quite otherwiſe than this Retorn is. We do 
all pretty well agree (for ought I can perceive) in 
rheſe two Things. We do not deny but the Coun- 
cil-Board has Power to commit; they on the other 
Side do not affirm, that the Lords of the Council 
can commit out of Council. | 

Mr. Att. Gen. Yes, they may, as Juſtices of the 
Peace. | 

Mr. Pollexfen. This is not pretended to be ſo 
here. 

J. C. J. No, no, that is not the Caſe. 

Mr. Pollexfen. Then, my Lord, with Submiſ- 
fion, I will compare it to any thing elſe of this 
Nature. I deny not but that the Council may 
commit, but the Queſtion is, whether this Re- 
torn of their Commitment be right. Suppole there 
ſhould be a Retorn to a Habeas Corpus, that ſuch 
a one was committed by Sir Robert H right, and 
three others by Name, Juſtices of this Court, for 
a Contempt, without ſay ing, that it was done in 
Court, this would be an ill Retorn: Although they 
had Power in Court to commit for a Contempt, 
yet it mult appear, that it was done in Court, or 
it cannot be a good Retorn. If I had thought, or 
foreſeen, that ſuch a Retorn would have been 
made, 1 could eaſily have made out our Objection; 
but we could not foretel what they would return, 
and therefore we can only make this Objection 
now upon the hearing of it read. In all the De- 
bates that have been heretofore in the great Caſe 
of the Habeas Corpus concerning my Lord Hollis, 
and thoſe other Gentlemen who were in Priſon 
upon Commitments by the Privy-Council, the 
Retorns are, that they were committed by Order 
of the Privy-Council, as near as I can remember. 
I will not take it upon me to be poſitive in it, but 
I believe, if your Lordſhip thought fit to give us 
a ſhort Lime to look into it, we thould be plainly 
able to ſhew you, that all the Retorns of Com- 
mitments of this Nature, are faid to be by Order 
of the Council-Board, and never any of them na- 
ming the Lords; for that may be true, and yet 
not a legal Commitment. 

L. C. J. 1 have ſeen ſeveral Precedents of Com- 
mitments in this Form, and if you make no Ex- 
ception to the Warrant, you can make no Ex- 
ception to the Retorn, becauſe that only ſets forth 
the Warrant. 

Vor. IV. 
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Mr. Pollexfen. The Commitment you are to 
judge of, is upon the Retorn, with Submiſſion, 
and ſuppoſing the Warrant to be right and good, 
yet the Retorn is not legal. 

Mr. Att. Gen. We fay, in common Under- 
ſtanding, it cannot be but a Commitment in 
Council. 

Mr. F. Pemberton. But common Underſtanding 
and legal Underſtanding are two Things, and we 
pray the Judgment of the Court. 

Mr. Soll. Gen. And ſo do we, my Lord, and 
pray your Rule in it. 

Mr. Juſt. Allybone. You may by the ſame Rea- 
fon ſay, That upon all Commitments by Warrant 
from Juſtices of the Peace, that the Commitment 
was out of the County, if the Party does not al- 
ledge in the Warrant, or Retorn, that the Com- 
mitment was in the County. Tis an Objection 
that would put us upon preſuming what we have 
no Reaſon to preſume. 

L. C. J. It you would have our Opinions, let 
my Brothers declare theirs, I will ſoon tell you 
my Mind. 

Mr. Juſt. Holloway. Pray let the Retorn be read 
again [ which was done]. 

Mr. Att. Gen. So that the Retorn ſays, the 
were committed by Virtue of a Warrant of ſuc 
and fuch by Name, Lords of the Council, and 
whether this be a Warrant of the Council is the 
Queſtion, and we think it is plain enough, that 
'tis a good Retorn. 

Mr. Fuſt. Powell. I have given you my Thoughts 
alrcady: I think we ought to conſult Precedents 
in a Caſe of this Weight and Nature; and truly 
I will not take upon me to ſay, whether it be a 
good Retorn or not a good Retorn, without look- 
ing into Precedents. 

Mr. Juſt. Allybone. For my own Part, it does 
not ſtick at all with me, for the Reaſons I gave 
before. When any Man that has an Authority to 
commit, does commit a Perſon to an inferior Of- 
ficer, and that Officer has an Habeas Corpus brought 
to him, it is enough for him to return his War- 
rant, by which the Party was committed, and 
whatſoever he fays by the Bye, cannot have any 
Influence, one way or other, to alter the Nature 
of the Thing, Now unleſs you would make every 
Man that is a Juſtice of the Peace write his Name, 
and ſtile himſelf Juſtice of the Peace, this muſt 
be a good Commitment. Every Commitment 
ſhall be preſumed to be purſuant to the Power of 
the Perſon committing z and I am ſure, take theſe 
Lords ſeparately, and they had no Power to com- 
mit, and conſequently ſuch a Warrant would be 
no Authority to the Lieutenant of the Tower to 
receive them: But when they ſend ſuch a War- 
rant as this, we ſhall preſume it to be according to 
the Power they have, and not according to the 
Power they have not. This Warrant is returned by 
the Officer, and I cannot but preſume that it is all 
very well. 

Mr. Fuſt. Holloway. My Lords, I am very de- 
ſirous and willing your Lordſhips ſhould have all 
the Right and Juſtice done you that can be, and 
by the Grace of God, I will endeayour it all I 
can. I ſee in this Caſe it is agreed on both Sides, 
that the Council have a Power to commit, and 
the Commitment is here certified in the Words of 
the Warrant, and the Lieutenant has made his 
Retorn, that they were committed by Virtue of 
this Warrant. If the Lieutenant of the Tower 
had returned any other Commitment, you would 
IO Rr 2 have 
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have blamed him for a falſe Retorn; but now 
you find Fault with his Retorn, becauſe he docs 
not ſay, the Warrant was made by the Lords of 
the Council, and in Council: That is a thing ſo 
notoriouſly known to all the Kingdom, that my 
Lords were ſent to the Tower by the Council, that 
no body doubts it; and being thus ſent by this 
Warrant, I do not ſce but that this is a very good 
Retorn, and my Judgment is, that the Informati- 
n ought to be read. 

L. C. J. Itold you in the Beginning, after you 
had made your Objections, that I thought it was 
as all other Retoris are; and I am of the ſame 
Opinion ſtill, I find no Fault with the Warrant, 
nor with the Retorn. 

Mr. F. Pemberton. There is no Objection to the 
Warrant at preſent upon this Queſtion. 

L. C. J. Neither do I take upon me to ſay any 


thing, nor is there any thing now to be ſpoken of 


touching the Fact for which theſe Noble Lords 
were committed. | N 

V. Att. Cen We pray, my Lord, the Infor- 
mation may be read. 


Mr. Fuſt. Holloway, There is no Queſtion about 


the Fact; but Whether this be a good Retorn 
which is here made, that they were committed by 
ſuch and ſuch Lords of the Council. | 

L. C. J. I would do as much to give my Lords 
the Biſhops Eaſe, and ſet them at Liberty, as I 


could poſlibly by Law; but we muſt not break the 


Rules of Law for any one. 

Mr. Holl. Cen. Pray read the Information. 

Afr. Finch. No, my Lord, we oppoſe the read- 
ing of 1t. | 

Mr. Holl. Gen. Why! Will not you be ſatisfied 
with the Opinion of the Court? 

Mr. Finch. We have another Thing to offer, 
which we muſt have the Opinion of the Court in, 
before this Information can be read. 

Mr. Att. Cen. Pray let us hear what it is? 

Ar. Finch. My Lord, we did humbly offer one 
Objection more to your Lordthip againſt theread- 
ing of the Information: The former Objection 
was concerning the Perſons committing, in that 
it does not ſufficiently appear upon the Retorn, 
that they were committed by the Lords in Coun- 
cil; the Court have given their Opinion in that: 
But the other Objection ſtill remains, whether 
they ought to have been committed at all; and 
therefore when they now appear upon this Ha- 
beas Corpus, we ſay they were not legally com- 
mitted to Priſon, becauſe a Peer ought not to be 
committed to Priſon in the firſt Inſtance for Miſ- 
demeanor. 

Mr. Soll. Cen. If you pleaſe you may ſpeak to 
that by and by; but that is not proper now for 


vyou to offer, or for the Court to determine, whe- 


ther a Peer may be committed upon an Acculation 
for a Miſdemeanor. 

Mr. Finch. With Submmiſſion, that is ſuch a 
Difficulty that lies in the way againſt the reading 
of the Information, that you muſt get over it, 
before you can come at the reading of it. 

Mr. Att. Gen. You will have your Time for all 
this Matter by and by; but certainly you cannot 
be admitted to it yet. 

L. C. J. Truly I think you are too early with 
thar Exception. N 

V. Finch. With Submiſſion, we think this is 
the proper Time, and I will tell your Lordſhip the 
Reaſon why. 

L. C. J. Mr. Finch, certainly every thing in the 


World that can be ſaid, you will fay for your Cli- 
ent, and you ſhall be heard; tor we are very wil— 
ling to deliver thele noble Lords, if we can by 
Law, and if the Exceptions you make be legal. 
Mr. Finch. My Lord, we do not doubt your 
Juſtice; and therefore we delire to offer hat we 
have to ſay in this Point: The only Queition (now 
it ſeems) is about our Time of making our Ex- 
ception. Mr. Attorney (we apprehend) did lay 
one thing which was certainly a little too large: 
that however any Man comes into Court, if the 
Court find him here, they may charge him with an 
Information. „ 

Ar. Alt. Gen. Who ſays ſo? I faid no ſuch 
thing. 

Mr. Finch. Then I acquit Mr. Attorney of it, 
he did not lay ſo: Then both he and I agree the 
Law to be, That a Man that does come into 
Court, if he does not come in by legal Proceſs, 
he 1s not to becharg'd with an Information: Then 
ſince we do agree in that Propoſition, certainly we 
muſt be heard to this Point, whether we are here 


upon legal Proceſs, before you can charge us wich. 


this Information? | 

Mi. Ait. Gen. You think you have ſaid a fire 
thing now, and take upon you an Authority to 
make me agree to what you pleaſe. 

Mr. Finch. Certainly the Conſequence is plain 
upon your own Premiſes. 

Ar. Att. Cen. Do you undertake to ſpeak for 
me ? 

Mi. Finch. I am in the Judgment of the Court, 
and to them ] leave it. | 

Mr. Att. Gen. I know you thought you had 
got an extraordinary Advantage, by making me 
lay what you pleaſe; but there has been very 
little faid, but what has been grounded upon 
Miſtakes all along. This is that I do fay, If a 
Man comes in voluntarily upon any Recogni- 
zance, though he be not in Cuſtody ; or it he 
comes in upon any Proceſs, if the Court find 
him here, though that Procels be not for the 
thing charged in the Information, yet the Court 
is ſo much in Poſſeſſion of the Perſon, that he 
Mall plead to any Information; and that I do ay, 
and will ſtand by. | | 

Mr. Holl. Gen. My Lord, we are here in a very 
great Auditory, and this Court 1s always a very 
great Court, (but here is a greater and nobler 
Aſſembly than uſually we have here) and theſe 
Gentlemen, to ſhew their Eloquence and Oratory, 
would, by converting Propoſitions otherwiſe than 
they are delivered, put another Meaning upon 
them, and fo draw ſtrange Inferences from them. 
Bur theſe Arts, we are ſure, will not prevail here; 
we ſay plainly, and we are ſure the Law is fo (let 
them apprehend what they will) that your Lord- 
ſhip cannot exhibit an Information to any Man 
that you find accidentally here in Court. Then, 
ſays Mr. Finch, we are agreed: But withal (lay 1) 
take my other Propoſition; If a Peron be brought 
into Court by legai Procels, or upon any Con- 
tempt whatſoever, by an Attachment or Warrant, 


or upon a Habeas Corpus after a Commitment, be- 


ing thus found in Court, your Lordſhip may cer- 
tainly charge him with an Information. When 
theſe Gentlemen, who are ſo eager on the other 
ſide, did preſide here, and ſtood in the Places 
where Mr. Attorney and I now are ; I can name 
them abundance of Caſes of the like nature with 
this, when Men have been compelled to appear to 
Informations, and plead preſently : They arc the 
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Perſons that made the Precedents; they made the 


Law for ought I know : Jam ſure I find the Court 
in Poſſeſſion of this as 3 and we pray the uſual 
Courſe may be followed. : 

Mr. Finch Pray, my Lord, {pare us a Word in 
this Matter: I do agree with Mr. Attorney in this 
Matter, but I do not _ with Mr. Sollicitor. 

Mr. Holl. Gen. You do not agree with your ſelf. 

Mr. Finch. 1 hope I do, and always fhall agree 
with my ſelf z but I do not agree with you, Mr. 
Sollicitor. : 

My. Holl. Gen. You do not in 1688, agree with 
what you were in 1680. 

Myr. Finch. Says Mr. Attorney, a Man that 
comes voluntarily in, cannot be charged with an 
Information; with him J agree. Says Mr. Sol- 
licitor, a Man that comes in, and 1s found in 
Court by any Proceſs, may be charg'd with an 
Information: I ſay no, if the Proceſs be wholly 
illegal; for he cannot be faid to be legally in 
Court. Suppoſe a Peer of the Realm be taken 
upon a Capias, and is committed to the Marſbal. 
ſea, and is brought up upon a Habeas Corpus, | 
would fain know, whether you could declare 
againſt him. 

Mr. Att. Gen. No, we cannot. 

Mr. Finch. And why is that, but becauſe the 
Proceſs is illegal, and he is not truly in Court: 


Then is it a proper Time now to make this a 


Queſtion, Whether my Lords here were legally 
committed, before you can lay any Thing to 
their Charge by way of Information ? For if 
the Commitment be illegal, it is a void Commit- 
ment; and if the Commitment be void, the Pro- 
ceſs is void, and then my Lords are not legally in 


Court. 


L. C. J. That ſure is but returning again to 
the ſame Queſtion that has been determined al- 
ready. 

Mr. Soll. Cen. If your Lordſhip will permit them 
to go over and over the ſame things, we ſhall never 
have an End. 

Mr. Finch. My Lord, we pray theſe Gentle 
men of the King's Council my be a little cool 
with us, and then they will find, we do no talk 
the fame things over and over again, nor meddle 
with that which the Court have given their Judg- 
ment in. | 

L. C. J. Well, go on, Sir. 

M. Finch. My Lord, we ſay it is the Privilege of 
the Peers of England, that none of them ſhall be 
committed to Priſon tor a Miſdemeanor, eſpecially 
in the firſt Inſtance, and before Judgment. This 
(we fay) is the Right of my Lords the Biſhops, 
and that which they claim as Lords of Parliament. 
Now it appears upon this Retorn and the War- 


rant, that the Council-Table hath committed them 


(for your Lordſhip and the Court hath rul'd it, 
that this Commitment muſt be taken to be by 
Order of the Privy-Council, and we meddle not 
with that further) but we ſay that the Council- 
Table may commit a Man unjuſtly, that is cer- 
tain. There has been Relief often given in this 
Court againſt Commitments by the Council- 
Table: And that they were unjuſtly committed, 
depends upon that Point of their Privilege as 
Peers. 

Mr. S. Pemberton. My Lord, we ſay, that the 
Lords of the Council have illegally commitred 
theſe Noble Perſons, who are Peers of the Realm, 
and ought to have the Privilege of their Peerage, 
which is not to be committed for a Miſdemcanor; 
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that the Council ought not to have done: For 
the Peers of England ought no more to be com- 
mitted for a Miſdemeanor, and to be impriſoned, 
eſpecially upon the firſt Proceſs, than they may 
be in a Caſe of Debt. It is true, in the Caſe of 
Treaſon, Felony, or the Breach of the Peace, 
the Peers have not ſuch a Privilege ; they may 
be committed: But for a Miſdemeanor (as this 
does appear to be in the Warrant of Commitment) 
they ought not to be committed: But they were 
committed by the Lords of the Council; and 
we now complain of this to your Lordſhip as 
illegal, and therefore pray my. Lords may be 
diſcharged. 

Sir Rob. Sawyer. Will your Lordſhip be plea- 
ſed to favour me a Word on the lame fide, tor my 
Lords the Biſhops. - It mutt be agreed to me, that 
if a Peer be brought into Court, as taken Þy a 
Capias, he cannot be charged with a Declaration z 
and the Reaſon is, becauſe rhe Proceis 1s iiſegal: 
Then, my Lord, with Submiſſion, when a Heer 
comes upon a Foreign Commitment, and is 
brought in Cuſtody upon a Habeas Corps, this is 
either in the Nature of a Proceſs, or a ina Com- 
mitment, as a Judgment; they will not tay, that 
this is a good Commitment, fo as to amount to a 
Judgment; for the Council-Board could not give 
a Judgment in the Caſe ; beſides, the Com mit- 
ment is illegal, becaute it is not a Commitm-ut 
till they find Secuiity to anſwer an Information 
here, but *tis a Warrant to kcep them for a Mit- 
demeanor : Beſides, there is another thing we 
have to ſay to this Warrant (for I am making 
Objections againſt the. Validity of this Commit- 
ment) it does not appear that there was any Oath 
made, and therefore the Court mult adjudge that 
there was no Oath made, and then no Man ought 
without Oath to be committed, much lets a Peer, 
But that which we chiefly reiy upon is, That my 
Lords ought not to have been committed for 
this, which is but a Miſdemeanor at moſt: And 
if they uſe it, as Proceſs, to bring my Lords the 
Biſhops to anſwer an Information, we ſay, by 
Law no ſuch Proceſs can be taken out againit the 
Perſons of Peers for bare Miſdemeanors. I do 
agrec, that for Felony, Treaſon, or Surety of 
the Peace, the Perſons of Peers may be commit- 
ted; and that which is called Surety of the Peace 
in our Books, Mr. Sollicitor knows very well, 
in ſome of the Rolls of Parliament, is called 
Breach of the Peace, but it is all one; and the 
Meaning, in ſhort, is, that it is ſuch a Breach 
of the Peace, as for which a Man by Law may 


be obliged to find Sureties for the Peace. If it 


ſhould mean a Breach of the Peace by Implicati- 
on, as all Treſpaſſes and Miſdemeanors are faid to 
be contra Pacem in the Indictment, or Informati- 
on, than it were a {imple thing to enumerate the 
Caſes wherein Privileges did not lie; for there 
could be no Information whatſoever, but muſt be 
contra Pacem, and ſo there could be no ſuch thing 
as Privilege at all. And beſides, we ſay, the very 
Courle of this Court is contrary to what they 
would have; for in the Caſe of a Peer, for a Mit- 
demeanor, you go firſt by Summons, and then 
you do not take out a Capias as againſt a common 
Perſon, but the next Proceſs is a Diſtringas, and 
lo ad infinitum. And I do appeal to them on the 
other ſide, and challenge them to ſhew any one 
Precedent, when a Peer was brought thus into 
Court, to be charged with an Information, with- 
out it were in the Caſe of an apparent Breach of 

the 
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the Peace; for he muſt be charged in Cuſtody, 
and there muſt be a Committitur to the Marſhal, 
to entitle the Court to proceed. Your Lordſhip 
will find but very few Precedents of Caſes of this 
Nature about common Perſons ; for till within 
theſe fourteen or fifteen Years there was no ſuch 
thing ever done againſt a common Perſon: But 
this was the Rule: Firſt there went out a Subpuna, 
and then an Attachment, and when the Party was 
taken upon the Attachment, he is taken to come 
in upon Proceſs, and then the Court would charge 
him preſently ; but if he did appear upon the Sum- 
mons, they would not charge him, but he had 
Time to take a Copy of the Information, and an 
Imparlance of courſe, till the next Term, before 
he could be compelled to plead. But in the Caſe 
of a Peer, there never was any ſuch Precedent as 
the Attaching his Perſon, but only a Summons and 
Diſtreſs: And I would be glad the King's Coun- 
cil would thew, that ever there was any ſuch Pro- 
ceſs taken out againſt the Perſon of a Peer, for a 
meer Miſdemeanor. My Lord, tis plain, what 
Breach of the Peace means in every Information; 
and I only ſpeak this ro acquaint the Court how 
the conſtant Procecdings in all theſe Cates have 
been. Theſe Informations were antiently more 
frequent in the $7ar-Chamber ; and what was the 
Proceſs there? Not the common Procels of a 
Subpena, that was not the Courſe there; but the 
Proceſs was a Letter from the Chancellor that if 
the Party upon that Letter did not appear, in a 
common Cafe, there went out an Attachment; 
but in a Peer's Caſe never: And ſo it appears by 
Crompton's Furiſdiction of Courts, Tit. Star-Chainber 
33. This appears likewife by the Proceedings in 
Chancery againſt the Peers, till the Queen's Time. 
They did not ſo much as take out an Attachment 
after Default upon a Subpœna, but they would then, 
in the Queen's Time, be fo bold as to take out an 
Attachment againſt a Lord for not appearing but 
that Courſe was condemned as illegal ; fo we find 
in my Lord Dyer. 

Mr. Att. Gen. That was at a common Perſon's 
Suit. 

Sir Robert Sazeyer. But the Proceedings in the 

Star- Chamber were at the King's Suit, and I am 
ſure Mr. Sollicitor knows that the Peers Privileges 
reach to Informations; but, as I was ſaying, it 
was ſo adjudged as to the Chancery in my Lord 
Cromcvell's Cate, 14 Eliz. Dyer, 315. 

L. C. J. You take a great Compaſs, Sir Robert 
Sate er; but pray remember what you laid down 
at firſt, for the Ground of your Diſcourſe, That 

there was never any Commitment of a Peer for a 
bare Miſdemeanor: You muſt keep to that; that 
is the Point you are to look after. | 

Sir Robert Sawyer. My Lord, I will ſo; I do 
not cite theſe Caſes but for this Purpole, to ſhew, 
that in all Courts the Peers have particular Privi- 
leges ; and I am ſure they can produce you no 
Precedents for any ſuch Proceedings againſt a Peer, 
In my Experience of theſe Matters, I never knew 
any ſuch; nay, I knew it always to be otherwiſe, 

that in Informations for Miſdemeanors, there did 
never iſſue out a Capias againſt a Peer: And 
Mr. Attorney knows very well, it was ſo in the 
late Caſe of my Lord Lovelace; for that Caſe of 
my Lord Devonſhire, that it was an expreſs Breach 
of the Peace, though it was debated and diſputed 
then; fo that I take it, theſe Noble Lords can- 
not be charged with this Information, becauſe 


mitment. 
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they do not come in by Proceſs; and unleſ; 
they can thew me any Caſes, where a Peer did 
ever come in upon ſuch a Commitment, and an- 
ſwered to an Information upon that ‚ 
it muſt certainly be allowed not to be the legal 
Courſe; though if ſuch a Precedent could be 
thewn, that pais'd ſub Silentio, without Debate or 
ſolemn Determination, that would not do, nor 
could bind the reſt of the Peers. If one Man 
would loſe a particular Benefit he has, all the whole 
Body muſt not loſe it; and the Benefit is not ſmall, 
of Time to make his Defence; of Imparling, of 


taking a Copy of the Indictment, and preparing 


himſelf to plead as his Caſe will bear; and indeed 
a common Perſon has uſcd to have thele Privileges, 
though in ſome Cates of late, they have taken the 


other Courſe; and if a Capias went out (which 


we fay cannot £0 againſt a Lord) and the Party 
were brought in, he was to anſwer immediately. 
Now, my Lord, I take it, that the Privileges of 
Peers is in all Times the ſame with the Parliamen. 
tary Privilege in Parliament Time, which reacheth 
to Informations, as well as other Actions. M 

Lord Coke is expreſs in this Point, in the 4 Instit. 
25. If that Objection ſhould hold good, that 
every Information being contra Pacem, that ſhould 
be a Breach of the Peace, then (as I ſaid before) 
Privilege will hold in no Information, which ig 
contrary to that and all our other Books: Tis only 
ſuch a Breach of the Peace, as for which Security 
of the Peace may be required. But further, that 
this is a Privilege enjoyed by the Peers, Spiritual as 
well as Temporal, I ſuppoſe will not be denied; 
for I think they will not queſtion, but that the 
Biſhops and Abbots that were Lords of Parliament 
were Peers; and we find in our Books, when the 
Court has been moved for a Capias againſt an 
Abbot, if he were a Mitred Abbot, and ſat in the 
Lords Houſe, it was always ſaid, that 10 ſuch 
Proceſs ought to go; and ſo it is in the Caſe of 
Biſhops : - But indeed for other Noblemen, the 
Difference is this: Where it docs not appear upon 
Record, that they are Lords in Parliament, there 
the Courts have put them to bring their Writs of 


Privilege ; but where it does appear upon Re- 


cord, that they are Peers, the Court is to allow 
and take Notice of their Privilege ; and there 
needs no ſuch Writ. Now that the Parliament 
Privilege, and the Privilege of Peers (as to their 
Perſons) is the ſame, appears by the Form of the 
Writ in the Regiſter, Fol. 287. Fitz. Herb. Nat. 
Brev. 247. The Words of the Writ are theſe, 
That if ſuch a one be ſued at the Suit of a- 
nother, the Writ commands, that a Peer out 
of Parliament-Time ſhould have the ſame Pri- 
vilege with thoſe ſummoned by the King to 
the Parliament; and I know not any Difference 
that can be put between them; and it cannot 
be denied, that all Informations whatſoever, un- 
leſs ſuch as are for Breaches of the Peace, for 
which Surety of the Peace may be required, are 
under the Controul of the Parliament Privilege: 
So that upon theſe Grounds, I do preſs that my 
Lords the Biſhops may be diſcharged. If there 
be any Information againſt us, we are ready to 
enter our Appearance, to anſwer it according 
to the Courſe of the Court: But if the Infor- 
mation be for no other thing than what is con- 
tained in the Warrant of Commitment, then 
their Perſons ought to be privileged from Com- 
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Mr. Pollexfen. If your Lordſhip pleaſe to take 
it altogether, you will find it a Cale very well 
worth your Conſideration, it being the Cale of all 
the Peerage of England. 

Mr. Ait. Gen. My Lord, theſe Gentlemen have 
taken a great deal of Liberty, and ſpent much of 

our Time in making long Arguments, and after 
all, truly, Ido not know where to have them, nor 
can underſtand what they w uld be at. It ſeems 
they agree, that for Treaſon, Felony, and Breach 
of the Peace, a Peer may be commitred. : 

L. C. J. That is, ſay they, ſuch a Breach of 


the Peace, as for which Surety of the Peace may 


be required. 

Mr. Att. Gen. Then all the Learning they have 
been pleaſed to favour us with, is at an End; for 
if here be any thing charged upon the Biſhops, for 
which Sureties of the Peace may be required, then 
this is a good Commitment. 

L. C. J. That they muſt agree upon their own 
Arguments. 

Mr. Att. Gen. Can then any Man in the World 
ſay, that a Libel does not require Sureties of the 
Peace? For we mult now take it as 1t 1s here upon 
this Retorn. How my Lords the Biſhops will 
clear themſelves of it, is a Queſtion for another 
Time; but the Warrant ſays, they were commit- 
ted for Contriving, Framing, and Publiſhing a Se- 
ditious Libel againſt his Majeſty, and his Govern- 
ment: Is there a greater Miſdemeanor? Or is there 
any thing on this Side a capital Crime that is a 
greater Oftence ? Is there any thing that does fo 
tread _—_ the Heels of a capital Offence, and 
comes lo near the greateſt of Crimes that can be 
committed againſt the Government? Not to en- 
large at this Time upon what the Conſequences of 
ſuch Things may be; is there a greater Breach of 
the Peace than ſuch Seditious Practices No doubt, 
any Man may be committed for it, and may be 
bound to find Sureties for his good Behaviour. 

Sir Rob. Sawyer. I ſay Sureties of the Peace, not 
of the good Behaviour. 

Mr. Holl. Cen. Pray my Lord, would you con- 
ſider where we are; we are going towards France, I 
think , or ſome farther Country : They have ſet us 
out to Sca, and I do not ſee after this rate, when we 
ſhall come to Land. Certainly, theſe Gentlemen 
are inightily out of the Way, and would fain have 
us ſo too! We are here upon a ſingle Queſtion, as 
this Cale ſtands before your Lordſhip, upon the 
Retorn. Here is a Libel, a Seditious Libel, ſaid 
to be contrived, made and publiſhed againſt the 
King and his Government, by theſe Noble Lords 
the Priſoners. "This is the Accuſation; ſuppoſe this 
be true, that is to be proved hereafter; I hope 
they are innocent, and will prove themſelves fo : But 
ſuppoſe it to be true, that they have made a Sedi- 
tious Libel againſt the King and his Government, 
will any Man ſay, that this is not done Vi &9 
Ams! This is a Libel with a Witneſs; nay, two 
or three Degrees more will carry it to High 
Treaſon, and all the Informations that were ex- 
hibited by Sir Robert Sawyer, when he was At- 
torney General (and he exhibited a great many for 
Libels) conſtantly theſe Words were in, Vi & Ar- 
mis & contra Pacem. | 


Biſhop of Peterborough. Was it ſo in your own 
Caſe, Mr. Sollicitor ? 

Mr. Soll. Gen. Yes, it was ſo in my Caſe, and 
you were one, of them that proſecuted me, for 
ought I know; or if you did not proſecute me, 
you preached againſt me ; or if you did not, ſome 
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of your Tribe did: But ſo, my Lord, it was 
in many other Caſes, within Time of Memory. 
Sir Robert Sawyer has paſs'd a Complement upon 
me, of my great Skill in Parliament Matters; but 
truly there needs no great Skill in Matters where 
the Law is ſo plain. A Peer they agree may be in 
Priſon for Treaſon, Felony, or Breach of the 
Peace; but that Breach of the Peace, ſay they, is 
where the Law requires Sureties of the Peace: But 
is there any Certainty where Sureties of the Peace 
ſhall be required, and where not ? Then I would 
put this Cate; Theſe Lords have contrived and pub- 
liſhed a Seditious Libel againſt the King and His 
Government; and whether this be not ſuch a 
Breach of the Peace, as will require Sureties of 
the Peace, is the Queſtion before you: And it 
plainly appears to be ſo, in Sir Baptiſt Hicks's Cale, 
in Hobbart. If a Man write a private Letter pro- 
voking another to fight, although there be no 
Fighting, this is a Breach of the Peace. Now a 
Letter can do no Wrong in that kind, bur as it 
incites and ſtirs up to Fighting, which may occa- 
ſion Blood- ſhed; and I think there cannot be a 
greater Breach of the Peacc, than for a Man to 
come to the King's Face, and publiſh a Libel a- 
gainſt him, and yet, according to their Doctrine, 
this Man ſhall go away, and you ſhall not take 
him up, but take a Subpena againit him, and 
wait for the Delay of all the ordinary Procels z 
and they tell you another Thing, that a Capias 
docs not lie upon an Information againſt the Per- 
ſon of a Peer, and that there is no Precedent of 
any ſuch Thing; but I would pray them to re- 
member the Caſe of my Lord Lovelace, about 
ſome three Years ago, for breaking a Foot-man's 
Head. It ſeems, if a Man libels the King in his 
own Preſence, that is not ſo great a Matter as a 
little Correction to an inſolent Foot- man; bur 
there he was bound in a Recognizance to appear 
there in this Court, and accordingly he did appear, 
and was charged with an Information; and as to 
that Precedent, I do believe Sir Robert Sawyer 
and Mr. Finch won't contradict me. This was in 
the firſt Year of this King. There was likewiſe 
my Lord of Pembroke's Cale, who went to a diſ- 
orderly Houſe, and there frighted ſome People: 
We moved the Courr, and had an Attachment a- 
gainſt him for a Miſdemeanor, and he was glad 
to compound the Thing, or it had not ended fo 
ſoon as it did; and yet if a Lord comes to the 
King's Perſon, and affronts Him to his very Face, 
will not an Attachment lie againſt him for it ? 
Certainly it will. My Lord, we have gone out 
of the Way too much already, and theſe Gentle- 
men will lead us farther z but we hope your Lord- 
ſhips will reduce us to the Methods of the Law. 
Here is an Information which we deſire may be 
read; if they have any thing to plead to it, their 
Time for that will come after it is read : If they 
think they have been illegally impriſoned, it ap- 
pears plainly upon this Retorn, who they were 
that did commit them. Here are a great man 

Noble Lords to anſwer an Action of falſe Impri- 
ſonment, if theſe Lords think fir, and may have 
theſe learned Gentlemen, that are very well able 
to adviſe them what they ſhould do in it. 

Sir Rob. Sawyer. We pray your Lordſhip's Judg- 
ment, whether the Caſes put by Mr. Sollicitor are 
like our Caſe? : 

Mr. Soll. Gen, They are as like, as Sir Robert 
Sawyer is to Mr, Attorney that was. 

Sir 


— 
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Sir Rob. Sawyer. Thoſe Caſes are of apparent 
Breaches of the Peace; fo likewiſe was my Lord 
of Devonſhire's Caſe z but certainly that was not 
at all like this. 

Mr. Finch. With your Lordſhip's Favour, I 
would add but one Word, and I would repeat 
nothing of what has been ſaid: All that J fhall ſay 
is this; There is a great deal of Difference be- 
- tween an actual Breach of the Peace, and that 


which in the bare Form of an Information is a 


Breach of the Peace, by Conſtruction of Law, 
it being contra Pacem. Suppoſe it be laid that a 
Man did i & Armis ſpeak Words, will that 
make the Words a Breach of the Peace ? 
ir. Soll. Gen. It muſt be Vi & Armis, and cer- 
tainly is a Breach of the Peace. 
Mr. Finch. If a Man write a Petition, are the 
Pen and Ink that he uſes the Arms? 
Ar. Soll. Gen. My Lord, 1 hope, Mr. Finch 
remembers what I heard him ſay in Algernoon Sid- 
nez's Calc, ſcribere eſt agere. | 
Mi. Finch. I think it is fo, Mr. Sollicitor, but 
every Action is not a Breach of the Peace. 
I. C. J. Well, let my Brothers deliver their 
Opinions, I will give you mine. | 
Mr. Fuft. Allybone. The ſingle Queſtion now is, 
Whether or no that which Mr. Sollicitor was pleal- 
ed to name as the Crime, and lay it tothe Charge 


of my Lords the Biſhops, that is a Seditious Li- 


bel, by a Breach of the Peace. I do confeſs that 
there is little of Argument ro be drawn from 
Forms of Indictments; and I ſhall put no great 

Streſs upon the Words, Ji & 4rmis, where the 
Fact will not come near it; but if a Commit- 
ment may enſue ( as they ſeem to agree ) where- 
ever Surety of the Peace may be required, no- 
thing ſeems more important to me, than that 
Surety of the Peace ſhould be required, where 
there is any thing of Sedition in the Caſe; and 
wherever there is a Seditious Act, I cannot tell 
how to make any other Conſtruction of it, but 
that it is an actual Breach of the Peace; that is my 
Opinion. 

Mr. Juſt. Powell. T am of the ſame Opinion in 
this Point too, as I was in the other Point before: 
It was a Matter of great Conſequence, I thought, 
upon the former Point, but now it appears to 
me, to be of far greater Conſequence than it did 
at firſt; for here, all the Great, High, and No- 
ble Peers of England are concerned in it, as to 
their Privilege. Our Predeceſſors in this Court 
heretofore would not determine the Privileges of 
the Peers, but left them to themſelves to make 
what Judgment they pleaſed of them. I think 


truly tis a Thing of that Weight, that it may 


be very fit for the Court to take 'Time to con- 


ſider of it, and I declare for my own Part, I 


will not take upon me to deliver any Opinion in 
a Matter of this Conſequence, betore I have 
conſulted all the Books that can give me any 
Light in the Caſe. 

Ar. Just. Ailybone. Brother Powell, T am not 
determining, limiting, or cramping the Privilege 
of Peers, but I am only conſidering whether or 
no a Seditious Libel be a Breach of the Peace. Tis 
agreed to be on all Hands a Breach of the Peace. 
Is there any thing that will require Sureties of 
the Peace to be given upon the doing of it ? For 
there Sir Robert Sawyer has laid the Foundation 
of his Diſtinction, and if that ſhall draw any 
Perſon under a Commitment, then, ſay I, in my 
Judgment, wherever there is a Seditious Libel, 


there is that which is an actual Breach of the Peace; 
for I am ſure there is that which is ſufficient to 
require Sureties of the Peace. I controvert nox 


the Right of the Peers one Way or other, but on- 


ly declare my Opinion, That this is a Fact that 
comes within the Rule laid down by them, that 
what will require Sureties of the Peace, is a Breach 
of the Peace. 

Mr. Fuſt. Holloway. God forbid that in a Caſe 
of this Nature, any one ſhould take upon him 
here ro ſay, that every Miſdemeanor were x 
Breach of the Peace, 1 ſay not fo; but certainly 
there are ſome ſuch Miſdemeanors as are Breach. 
es of the Peace; and if here be ſuch a Miſde- 
meanor before us, then it is acknowledged, that 
even in Parliament - time, a privileged Perſon might 
he committed for it: For in Trealon, Felony, and 
Breach of the Peace, Privilege does not hold. J 
will not take upon me, as my Brother ſaid, to 
determine concerning the Privilege of the Peers, 
it is not of our Cognizance, nor have we any thing 
to do, either to enlage or confine Privilege, nor 
do we determine whether this be ſuch a Libel as 
is charged in the Information, that will come in 
Queſtion another Time; but certainly as this Cafe 
is, tlie Information ought to be read, and my 
Lords ought to appear and plead to it. | 

L. C. J. Certainly we are all of us here as 
tender of the Privileges of the Peers as any in 
the World can be, and as tender as we would be, 
and ought to be in trying any Man's Right: It 
becomes us to do it with great Reſpect and Re- 
gard to my Lords the Biſhops ; and therefore I 
would be as careful (if that were the Queſtion be- 
fore me) to conſider very well before I give my 
Opinion, as ever I was in my Life. But when [ 
ſee there can come no Miſchief at all to the Privi- 
leges of the Pecrs, by what is agreed on all Hands, 
I think J may very juſtly give my Opinion: For 
here is the Queſtion, Whether the Fact charged 
in the Warrant be ſuch a Miſdemeanor as is a 
Breach of the Peace? and the Words of the War- 
rant (which is now upon the Record) being ſuch 
as have been recited, I cannot but think it is ſuch 
a Miſdemeanor as would have required Sureties of 
the Peace; andif Suretics were not given, a Com- 
mitment might follow; and therefore I think the 
Information mult be read. | | 

Ar. Att. Gen. We pray the Clerk may read tt. 


Clerk reads. Middleſer, fl. Memozand. That 
Sir Thomas Powis, Knight, Attorney General of 
our Lord the King, who for our ſaid Lord the King 
in this Behalf Sues, comes in his own Perſon here 
into the Court of our ſaid Lord the King, before 
the King himſelf at Y/efiminſter, on Friday next, 
after the Morrow of the Holy T7ixity in this 
Term, and for our faid Lord the King, gives the 
Court here to underſtand, and be intormed, that 
our ſaid Sovereign Lord the King, out of his ſig- 
nal Clemency ——— 

Mr. Holl. Gen. Read it as it is in Latin. 

Biſhop of Peterborough. My Lord, we deſire it 
may be read in Exgliſh, for we don't underſtand 
Law-Latin. 

Mr. Soll. Gen. No, my Lords the Biſhops are 
very learned Men, we all know; pray read it in 
Latin. 

Clerk reads. Memozandum, 2x04 Thomas 
Powis, Miles, Attornatus Domini Regis nunc Gene- 
ralis, qui pro eodem Domino Rege in hac parte ſequi- 
tur, in propria Perſona ſua venit hic in Curia dit 
Domini Regis coram ipſo Rege apud Weſtmonaſte- 

rium, 
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l Die Veneris proxime poſt craſtinum Sanctæ 
Trinitatis, iſto eodem Termino, & pro eodem Domino 
Rege, Dat Curie hic intelligi & informart, quod 
ditus Dominus Rex, nunc ex inſigni Clementia & 
benigna Intentione ſuis erga Subditos ſuos Regni ſu; 
Angliæ per Regiam ſuam Prerogativam, quarto die 
Aprilis, Anno Regni Dif? Domini Regis nun: Tertio, 
apud Weſtmonaſterium in Comitaiu Middleſexiæ, 
Declarationem ſuam Intitulatam, is Majeſty's 


Enacious Det laration to all his Loving Sub- 
jects fo2 Liberty of Conſcience, geren Daten 
eiſdem Die & Anno, Magno Sigillo ſuo Angliæ Si- 
gillatam publicavit ; in qua quidem Declaratione con. 
tinetur. 


JAMES REx, | 

T having pleaſed Almighty God, not only to 
I bring Us to the Imperial Crowns of thele 
Kingdoms through the greateſt Difficulties, but 
to preſerve Us by a more than ordinary Providence, 
upon the Throne of Our Royal Anceſtors, there 
is nothing now that We ſo earneſtly deſire, as to 
eſtabliſh Our Government on ſuch a Foundation 
as may make Our Subjects happy, and unite them 
to Us, by Inclination as well as Duty, which We 
think can be done by no Means ſo effectually, as 
by granting to them the free Exerciſe of their 
Religion for the Time to come, and add that to 
the perfect Enjoyment of their Property, which 
has never been in any Caſe invaded by Us ſince 
Our coming to the Crown; which being the two 
Things Men value moſt, ſhall ever be preſerved 
in theſe Kingdoms during Our Reign over them, 
as the trueſt Methods of Our Peace, and Our 
Glory. We cannot but heartily wiſh, as it will ea- 
ſily be believed, that the People of Our Domini- 
ons were Members of the Catholic Church, yet 
We humbly thank Almighty God, it is, and hath 
long Time been Our conſtant Senſe and Opinion 
(which upon divers Occaſions We have declared) 
that Conſcience ought not to be conſtrained, nor 
People forced in Matters of meer Religion. 
It has ever been directly contrary to Our Inclina- 
tion, as We think it is to the Intereſt of Govern- 
ment, whichit deſtroys, by ſpoiling Trade, depo- 
pulating Countries, and diſcouraging Strangers; 
and finally, that it never obtained the End for 
which it was employed. And in this we are the 
more confirmed by the Reflections We have made 
upon the Conduct of the four laſt Reigns. For 
after all the frequent and preſſing Endeavours that 
were uſed in each of them, to reduce theſe King- 
doms to an exact Conformity in Religion, it is 
viſtble, the Succeſs has not anſwered the Deſign 
and that the Difficulty is invincible. We there- 
fore, out of Our Princely Care and Affection un- 
to all our loving Subjects, that they may live at 
Eaſe and Quiet, and for the Encreaſe of Trade, 
and Encouragement to Strangers, have thought 
fit, by Virtue of Our Royal Prerogative, to iſſue 
forth this Our Declaration of Indulgence, making 
no Doubt of the Concurrenee of Our two Houſes 
of Parliament, when We ſhall think it convenient 
for them to meet. In the firſt Place We do de- 
clare, that We will protect and maintain Our Arch- 
biſhops, Biſhops, and Clergy, and all other Our 
Subjects of the Church of England, in the free 
Exercife of their Religion, as by Law eſtabliſhed, 
and in the quiet and full Enjoyment of all their 


Poſſeſſions, without any Moleſtation or Diſtur- 
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bance whatſoever. We do likewiſe declare, that 
it is Our Royal Will and Pleaſure, that from 
henceforth the Execution of all and all manner of 
Penal Laws in Matters Eccleſiaſtical, for not 
coming to Church, or not receiving the Sacra- 
ment, or for any other Non-conformity to the 
Religion eſtabliſhed, or for or by reaſon of the 
Exerciſc of 2 in any manner whatſoever, 
be immediatly ſuſpended, and the further Execu- 
tion of the ſlid Penal Laws, and every of them, 
is hereby ſuſpended. And to the end that by the 
Liberty hereby granted, the Peace and Security of 
Our Government, in the Practice thereof, may not 
be endangered, We have thought fir, and do 
hereby ſtreightly charge and command all Our 
loving Subjects, that as We do freely give them 
Leave to meet and ſerve God after their own Way 
and Manner, be it in private Houſes, or Places 
purpoſely hired or built for that Uſe, ſo that they 
rake ſpecial Care that nothing be preach'd or 
raught amongſt them which may any ways tend to 
alienate the Hearts of Our People from Us or Our 
Government, and that their Meetings and Aſſem- 
blies be peaceably, openly and publickly held, and 
all Perſons freely admitted to them; and that they 
do ſignify and make known to ſome one or more 
of the next Juſtices of the Peace, what Place or 
Places they ſet apart for thoſe Uſes. And that 
all Our Subjects may enjoy ſuch their Religi- 
ous Aſſemblies with greater Aſſurance and Pro- 
tection, We have thought it requiſite, and do 
hereby command, that no Diſturbance of any 
kind be made or given unto them, under Pain of 
Our Diſpleaſure, and to be further proceeded againſt 
with the uttermoſt Severity. And foraſmuch as We 
are deſirous to have the Benefit of the Service of 
all Our loving Subjects, which by the Law of 
Nature is inſeparably annexed to, and inherent in 
Our Royal Perſon, and that none of Our Sub- 
jects may for the future be under any Diſcourage- 
ment or Diſability (who are other wiſe well incli- 
ned and fit to ſerve Us) by reaſon of ſome Oaths 
or Teſts that have been uſually adminiſtred on 
ſuch Occaſions, We do hereby further declare, 
That it is Our Royal Will and Pleaſure, that the 
Oaths commonly called the Oaths of Supremacy 
and Allegiance, and alſo the ſeveral Teſts and De- 
clarations mentioned in the Acts of Parliament made 
in the twenty-fifth and thirtieth Years of the Reign 
of Our late Royal Brother King Charles the K 
cond, ſhall not at any Time hercafter be required 
to be taken, declared, or ſubſcribed by any Per- 
ſon or Perſons whatſoever, who is, or ſhall be em- 
ployed in any Office or Place of Truſt, either Ci- 
vil or Military, under Us, or in Our Government. 
And We do further declare it to be Our Pleaſure 
and Intention, from Time to Time hereafter, to grant 
Our Royal Diſpenſations, under Our Great Seal, to 
all Our loving Subjects ſo to be employed, who 
ſhall not take the ſaid Oaths, or ſubſcribe or de- 
clare the ſaid Teſts or Declarations in the above- 
mentioned Acts, and every of them. And to the 
end that all Our loving Subjects may receive and 
enjoy the full Benefit and Advantage of Our Gra- 
cious Indulgence hereby intended, and may be ac- 
quitted and diſcharged from all Pains, Penalties, 
Forfeitures and Diſabilities by them, or any of 
them incurred or forfeited, or which they ſhall 
or may at any Time hereafter be liable to, for or 
by reaſon of their Nonconformity, or the Exer- 
ciſe of their Religion, and from all Suits, To 
Ss les 
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bles or Diſturbances for the ſame, We do hereby 
give Our free and ample Pardon unto all Noncon- 
formiſts, Recuſants, and other Our loving Sub- 
jects, for all Crimes and Things by them commit- 
ted, or done contrary to the Penal Laws formerly 
made relating to Religion, and the Profeſſion or 
Exerciſe thereof; hereby declaring that this Our 
Royal Pardon and Indemnity ſhall be as good 
and effectual to all Intents and Purpoſes, as if 
every individual Perſon had been therein parti- 
cularly named, or had particular Pardons under 
Our Great Seal, which We do likewiſe declare 
ſhall from Time to Time be granted unto any Per- 
ſon or Perſons deſiring the tame, willing and re- 
quiring Our Judges, Juſtices, and other Officers, 
to take Notice of and obey Our Royal Will and 
Pleaſure herein before declared. And although 
the Freedom and Aſſurance We have hereby given, 
in relation to Religion and Property, might be ſuffi- 
cient to remove from the Minds of Our loving 
Subjects all Fears and Jealouſies in relation to ei- 
ther; yet We have thought fit further to declare, 
That we will maintain them in all their Properties 
and Poſſeſſions, as well of Church and Abby 
Lands, as in any other their Lands and Properties 
whatloever. 

Et idem Attornatus difti Domini Regis nuac Genera- 
lis pro codem Domino Rege ulterius dat Curie Hic intel- 
ligi & informari, quod poſtea ſcilicet viceſimo ſeptimo 
die Aprilis Auno Regni dicti Domini Regis nunc, Cc. 
guarto, apud Ii eſtmonaſterium predictum in Comitatu 
Middleſexie prædicto, idem Dominus Rex nunc ex 
eadem Clementia & benigna intentione ſuis erga ſubditos 
ſauos Regni ſui Angliæ, per Regiam ſuam Prerogati- 
vam, aliam Regalem ſuam Declarationem Intitulatam, 
His Majeſty's gracious Declaration, gerentem da- 
tum eiſdem die & anno ultimo mentionatis, magno 
feillo ſuo Anglie ſimiliter ſigillatam, publicavit z in 
ud guidem Deilaratione continetur. 


James Rex. 


* UR Conduct has been ſuch in all Times, 
" as ought to have perſwaded the World, 
& that We are firm and conſtant to Our Reſoluti- 
« ons; yet, that eaſy People may not be abuſed 
& by the Malice of crafty wicked Men, We think 
& fit to declare, That Our Intentions are not 
& changed ſince the 4th of April, 1687, when 
« We iſſued out Our Declaration for Liberty of 
& Conſcience in the following Terms. 


His Majeſty's Gracious Declaration to all 
his lowing Subjects for Liberty of Con- 
ſerence. 


James Rex. 


T: having pleaſed Almighty God, not only to 
bring Us to the Imperial Crowns of theſe 
+ Dag through the greateſt Difficulties, but to 
preſerve Us by a more than ordinary Providence 
upon the Throne of Our Royal Anceſtors, there 
is nothing now that We ſo earneſtly deſire as to 
_ eſtabliſh Our Government on ſuch a Foundation as 
may make Our Subjects happy, and unite them to 
Us by Inclination as well as Duty; which We 
think can be done by no Means ſo effectually, as 
by granting to them the tree Exerciſe of their Re- 
ligion for the Time to come, and add that to the 
perfect Enjoyment of their Property, which has 
never been in any Caſe invaded by Us ſince Our 
coming to the Crown; which being the two 


Things Men value moſt, ſhall ever be preſerved in 


theſe Kingdoms during Our Reign over them, a; 
the trueſt Methods of their Peace and Our Glot | 
We cannot but heartily with, as it will eaſily be 
believed, that the People of Our Dominions were 
Members of the Catholick Church; yet We hum- 
bly thank Almighty God, it is, and hath long 
time been Our conſtant Senſe and Opinion (which 
upon divers Occaſions We have declared) that 
Conlcience ought not to be conſtrained, nor Peo. 
ple forced in Matters of meer Religion. It has 
ever been directly contrary to Our Inclination, as 
Wethink it is to the Intereſt of Government, which 
it deſtroys by ſpoiling Trade, depopulating Coun- 
tries, and diſcouraging Strangers; and finally, that 
it never obtained the End for which it was em. 
ployed. And in this We are the more confirmed 
by the Reflections We have made upon the Con- 
duct of the four laſt Reigns. For aſter all the 
frequent and preſſing Endeavours that were uſed 
in each of them, to reduce theſe Kingdoms to an 


exact Conformity in Religion, it is viſible, the 


Succeis has not anſwered the Deſign; and tha 
the Difficulty is invincible. We therefore, out of 
Our Princely Care and Affection unto all Our toy. 
ing Subjects, that they may live at Eaſe and Qui- 
et, and for the Encreaſe of Trade, and Encoy- 
ragement to Strangers, have thoughr fit, by virtue 
ot Our Royal Prerogative, to iſſue forth this Our 
Declaration of Indulgence, making no Doubt of 


the Concurrence of Our two Houſes of Parlia- 


ment, when We ſhall think it convenient for 
them to meer. In the firſt Place We do declare, 
that We will protect and maintain Our Arch- 
biſhops, Biſhops, and Clergy, and all other Our 
Subjects of the Church of Exgland, in the free 
Exerciſe of their Religion, as by Law eſtabliſhed, 
and in the quiet and full Enjoyment of all their 
Poſſeſſions, without any Moleſtation or Diſtur- 
bance whatſoever. We do likewiſe declare, that 
it is Our Royal Will and Pleaſure, that from 
henceforth the Execution of all and all manner of 
Penal Laws in Matters Eccleſiaſtical, for not 
coming to Church, or not receiving the Sacra- 
ment, or for any other Non-conformity to the 
Religion eſtabliſhed, or for or by reaſon of the 
Exerciſe of Religion in any manner whatſocver, 
be immediatly ſulpended, and the further Exccu- 
tion of the ſaid Peual Laws, and every of them, 
is hereby ſuſpended. And to the end that by the 
Liberty hereby granted, the Peace and Security of 


Our Government, in the Practice thereof, may not 


be endangered, We have thought fit, and do 
hereby ſtreightly charge and command all Our 
loving Subjects, that as We do freely give them 
Leave to meet and ſerve God after their own Way 
and Manner, be it in private Houſes, or Places 
purpoſely hired or built for that Uſe, fo that they 
take ſpecial Care that nothing be preach'd or 
taught amongſt them which may any ways tend to 
alienate the Hearts of Our People from Us or Out 
Government, and that their Meetings and Aſſem- 
blies be peaccably, openly and publickly held, and 
all Perſons freely admitted to them; and that they 
do ſignify and make known to ſome one or mo1e 
of the next Juſtices of the Peace, what Place or 
Places they ſet apart for thoſe Uſes. And that 


all Our Subjects may enjoy ſuch their Religt- 
ous Aſſemblies with greater Aſſurance and Pro- 
tection, We have thought it requiſite, and do 
hereby command, that no Diſturbance of any 
kind be made or given to them, under Pain o 


Our Diſpleaſure, and to be further proceeded again 
| wich 
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wi uttermoſt Severity. And foraſmuch as 
8 to have the Benefit of the Ser- 
vice of all our loving Subjects, which by the Law 
of Nature is inſeparably annexed to, and inherent 
in Our Royal Perſon, and that none of Our Sub- 
jects may for the future be under any Diſcourage- 
ment or Diſability (who are otherwiſe well in- 


clined and fit to ſerve Us) by reaſon of ſome 


Oaths or Teſts that have been uſually adminiſtred 
on ſuch Occaſions, We do hereby further de- 
clare, That it is Our Royal Will and Pleaſure, that 
the Oaths commonly called the Oaths of Supre- 
macy and Allegiance, and allo the ſeveral "Tells 
and Declarations mentioned in the Acts of Parli- 
ament made in the twenty-fifth and thirtieth Years 
of the Reign of Our late Royal Brother King 
Charles the Second, ſhall not at any Time here- 
after be required to be taken, declared, or ſub- 
{cribed by any Perſon or Perſons whatſoever, who 
is or ſhall be employed in any Office or Place of 
Truſt, either Civil or Military, under Us, or in 
Our Government. And We do further declare 
it to be Our Pleaſure and Intention, from Time to 
Time hereafter, to grant Our Royal Diſpenſations 
under Our Great Seal, to all Our loving Subjects 
ſo to be employed, who ſhall not take the ſaid 
Oaths, or ſubſcribe or declare the ſaid Teſts or 
Declarations in the above-mentioned Acts, and 
every of them. And to the end that all our 
loving Subjects may receive and enjoy the full 
Benefit and Advantage of Our Gracious Indul- 


gence hereby intended, and may be acquitted and 


diſcharged from all Pains, Penalties, Forfeitures, 
and Diſabilities by them or any of them incurred 


or forfeited, or which they ſhall or may at any 


Time hereafter be liable to, for or by reaſon of 
their Nonconformity, or the Exerciſe of their 
Religion; and from all Suits, Troubles or Di- 
ſturbances for the ſame, We do hereby give Our 
free and ample Pardon unto all Nonconformiſts, 
Reculants, and other Our loving Subjects for all 


Crimes and Things by them commirted or done, 


contrary to the Penal Laws tormerly made relating 
to Religion, and the Profeſſion or Exerciſe there- 


of; hereby — that this Our Royal Par- 


don and. Indemnity ſhall be as good and effectual 
to all Intents and Purpoles, as if every individual 
Perſon had been therein particularly named, or 
had particular Pardons under Our Great Seal, 
which We do likewiſe declare ſhall from Time 
to Time be granted unto any Perſon or Perſons 
deſiring the ſame; willing and requiring Our 
Judges, Juſtices, and other Officers, to take Notice 
of, and obey Our Royal Will and Pleaſure herein 
before declared. And although the Freedom and 
Aſſurance We have hereby given in relation to Re- 
ligion and Property, might be ſufficient to remove 


from the Minds of Our loving Subjects all Fears 


and Jealouſies in relation to either; yet We have 
thought fit further to declare, That We will 
maintain them in all their Properties and Poſſeſſi- 
ons, as well of Church and Abby Lands, as inany 
other their Lands and Properties whatſoever. 


B. R. for a Libel. 


315 
and Duty, the Effects of which We doubt not 
but the next Parliament will plainly ſhew; and 
that it will not be in vain that We have reſolved 
to uſe our uttermoſt Endeavours to eſtabliſh Li- 
berty of Conſcience on ſuch juſt and equal Foun- 
dations as will render it unalterable, and ſecure to 
all People the free Exerciſe of their Religion for 
ever; by which future Ages may reap the Benefit 
of what is ſo undoubtedly for the general Good of 
the whole Kingdom. It is ſuch a Security We 
defire, without the Burden and Conſtraint of 
Oaths and Teſts, which have been unhappily 
made by ſome Governments, but could never ſup- 
port any. Nor ſhould Men be advanced by ſuch 
Means to Offices and Employments, which ought 
to be the Reward of Services, Fidelity and Merit. 
We mult conclude, that not only good Chriſti- 
ans will join inthis, but whoever is concerned for 
the Encreaſe of the Wealth and Power of the 
Nation. It would perhaps prejudice ſome of our 
Neighbours, who might loſe Part of thoſe vaſt 
Advantages they now enjoy, if Liberty of Con- 
{cience were ſettled in theſe Kingdoms, which 
areabove all others moſt capable of Improvements, 
and of commanding the Trade of the World. 
In purſuance of this great Work, We have been 
forced ro make many Changes both of Civil and 
Military Offices throughout Our Dominions, not 
thinking any ought to be employed in Our Ser- 
vice, who will not contribute towards the eſta- 
bliſhing the Peace and Greatneſs of their Coun- 
try, which We molt earneſtly deſire, as unbiaſſed 
Men may ſee by the whole Conduct of Our Go- 
vernment, and by the Condition of our Fleer, and 
of Our Armies, which, with good Management, 
ſhall be conſtantly the ſame, and greater, if the 
Safety or Honour of the Nation require it. 
We recommend theſe Conſiderations to all Our 
Subjects, and that they will reflect on their pre- 
ſent Eaſe and Happineſs, how for above three 
Years, that it hath pleaſed God to permit Us to 
reign over theſe Kingdoms, We have not appear- 
ed to be that Prince Our Enemies would have 
made the World afraid of, Our chief Aim having 
been not to be the Oppreſſor, but the Father of 
Our People, of which We can give no better 
Evidence than by conjuring them to lay aſide all 
private Animoſities, as well as groundleſs Jealouſies, 
and to chooſe ſuch Members of Parliament as 
may do their Part to finiſh what We have begun 
for the Advantage of the Monarchy over which 
Almighty God hath placed Us, being reſolved to 
call a Parliament, that ſhall meet in November 
next at fartheſt. 

Quam quidem Regalem Declarationem dicti Domini 
Regis nunc ultimo mentionatam idem Dominus Rex 
nunc poſtea ſcilicet triceſimo die Aprilis Anno Regni 
ſui quarto ſupra ditto, apud Weſtmonaſterium prædic- 
tum in Comitatu Middleſexie prædicto, imprimi & per 
totam Angliam publicari cauſavit, & pro magis ſolemni 
demonſtratione, notificatione, & manifeſtatione gratiæ 
ſue Regie benignitatis & benevolentiæ ſuæ ad omnes 
I geos ſuos in eadem Declaratione ultimb mentionata 


Given at Our Court at Whitehall the fourth Day of ſpecificatos, poſtea ſcilicet quarto die Maii Anno Regni 


April, 1687, in the Third Tear of Our Reign. 


Ever ſince We granted this Indulgence, We 
have made it Our principal Care to ſee it preſerved 
without Diſtinction, as We are encouraged to do 
daily by Multitudes of Addreſſes, and many other 
Aſſurances We received from Our Subjects of all 


Perſwaſions, as Teſtimonies of their Satisfaction 
Vol. IV. 


ſui quarto, apud Weſtmonaſterium prædictum in Co- 
mitatu Middleſexie prædicto idem Dominus Rex debito 
modo ordinavit prout ſequitur. 

At the Court at Whitehall, the 4th of May, 
1688. It is this Day ordered by his Majeſty in 
Council, That his Majeſty's late Gracious De- 
claration, bearing Date the 27th of 4pril laſt, be 
read at the uſual Time of Diyine Service, * 
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the 20th and 27th of this Month, in all Churches 
and Chapels within the Cities of London and J//e/?- 
'minſter, and ten Miles thereabout; and upon the 
3d and 10th of June next, in all other Churches 
and Chapels throughout this Kingdom. And it is 
hereby further ordered, That the Right Reverend 
the Biſhops cauſe the ſaid Declaration to be ſent 
and diſtributed throughout their ſeveral and re- 
ſpective Dioceſſes, to be read accordingly. 

Et ulterius idem Attornatus dicti Domini Regis nunc 
Generalis pro codem Domino Rege dat Curie Hic intel. 
lizi & informari, quod poſt Confectionem præclicti or- 
dinis ſcilicet, decimo octavo die Mail, Anno Regni 
diet Domini Regis nunc quarto ſupradicto, apud Wejt- 
monafteriumprediaum in Comitatu Middleſexie pre- 
dlicko HY illielmus Archiepiſcopus Cantuarienfis de Lame 
beth in Comitatu Furriæ, Millielmus Epiſcopus Aſa- 
phenſis de St. Aſaph in Comitatu Flintiæ, Franciſcus 
Epiſcopus Eltenſis de Parochia Sancti Andreea Holborn 


in Comitatu Middleſexie, Johannes Epiſcopus Cice- 


frrenſis de Ciceſtria in Comitatu Suſſexie, Thomas Epi/- 
copus Bathonenſis & MWellenſis de Civitate Wells in 
Comitatu Somerſetiæ, Thomas Epiſcopus Petriburgenſis 
de Parochid ſancti Andree Holborn in Comitatu Middle- 
ſexiæ, & Jonathan Epiſcopus Briſtolenſis de Civitate 
Briſtol, inter ſe conſuluerunt & conſpiraverunt ad 
diminuendam Regiam Authoritatem, Regalem 
Prærogativam & Poteſtatem, & Regimen ejuſdem 
Domini Regis nunc in præmiſſis, ac ad cundem Or- 
dinem infringendum & eludendum; ac in proſecuti- 
one & executione conſpirationis prædictæ, ½½ 
tidem Millielmus Archiepiſcopus Cantuarienſis, Mil- 
lielmus Epiſcopus Aſaphenſis, Franciſcus Epiſcopus 
Elienſis, Johannes Epiſcopus Ciceſtrenſis, Thomas 
Epiſcopus Bathonenſis & IV ellenſis, Thomas Epiſco- 
pus Petriburgenſis, & Jonathan Epiſcopus Briſtollen— 
is dicto decimo oftavo die Maii Anno regni dicti Do- 
mini Regis nunc quarto ſiipradicto, Vi & Armis, &c. 
apud Weſtmonaſterium prædictum in Comitatu Middle- 
ſexiæ prædicto, illicite, malitiosè, ſeditiose, & 
ſcandalose, quoddam falſum, fictum, pernitioſum, 


K ſeditioſum libellum in ſcriptis, de eodem Domino 


Rege & Regali Declaratione & Ordine prædictis 
(prætenſu Petitionis) fabricaverunt, compoluerunt 
& ſcripſerunt, & fabricari componi & ſcribi cau- 
ſaverunt, & exndem falſum, fictum, inalitioſum, 
pernitioſum, & ſeditioſum libellum per ipſos predic- 
tum Millielmum Archiepiſcopum Cantuarienſum, 
Millielmum Epiſcopum Aſaphenſem, Franciſcum E- 
piſcopum Elienſem, Fohannem Epiſcopum Cireſiren- 
fem, Thomam Epiſcopum Bathonen/em & Wellen- 
ſem, Thomam Epiſcopum Petriburgenſem, & Fona- 


 thanum Epiſcopum Briſtollenſem manibus ſits propriis 


reſpectivò ſubſcriptum die, & anno, & loco ultimo 
menconatis in præſentiã dicti Domini Regis nunc V1 
& Armis, &c. publicaverunt, & publicari cauſave- 
runt; in quo quidem falſo, ficto, malitioſo, pernitioſo 
& ſeditioſo libello continetur—— 


The humble Petition of William Archbi— 

hop of Canterbury, and of divers of the 
Suffragan Biſhops of that Province 
(now preſent with him) in Behalf of 
themſelves and others of their abſent 
Brethren, and of the Clergy of their 
reſpectiue Diuceſes, 


Humbly ſheweth, 


T: HAT thegreat Averſeneſs they find inthem- 


ſelves to the diftributing and publiſhing in all 
their Churches, your Majelty's late Declaration 


for Liberty of Conſcience, proceedeth neither 
from any want of Duty and Obedience to your 
Majeſty 3. our holy Mother the Church of ys. 
land being both in her Principles, and in her con. 
(tant Practice unqueſtionably Loyal, and having 
ro her great Honour, been more than once pub- 
lickly acknowledged to be fo by your Gracious 
Majeity ; nor yet from any Want of due Ten. 
dernels ro Diſſenters, in relation to whom they 
are willing to come to ſuch a Temper as ſhall 
be thought fit when that Matter thall be con- 
ſidered and ſettled in Parliament and Convocyi. 
on. But among many other Conſiderations, from 
this eſpecially, becauſe that Declaration is found- 
ed upon ſuch a diſpenſing Power, as hath been 
often declared illegal in Parliament, and particy- 
larly in the Years 1662, and 1672, and the Be. 
ginning of your Majeſty's Reign; and is a Mat- 
ter of ſo great Moment and Conſequence to the 
whole Nation, both in Church and State, that 
your Petitioners cannot in Prudence, Honour or 
Conſcience, fo far make themſelves Parties to it, 
as the Diſtribution of it all over the Nation, and 


the ſolemn Publication of it once and again, even 
in God's Houſe, and in the Time of his Divine 


Service, muſt amount to, in common and reaſon- 
able Conſtruction. 

—— In contemptum dict Domini Regis nun, 
& Legum hujus regni Angliæ, manifeſlum, in 
malum exemplum omnium aliorum in tali caſu de- 
linquentium, ac contra Pacem dicti Domini Regis 
nunc Coronam & Dignitatem ſuas, &c. nde 
idem Attornatus dicti Domini Regis nunc generalis 
pro codem Domino Rege petit adviſamentum Curiæ 
hic in præmiſſis, & debitum legis proceſſum ver- 
ſus præfatos Willielmum Archiepiſcopum Cantua- 
rienſem, Willielmum Epiſcopum Aſaphenſem, Fran- 
ciſcum Epiſcopum Elienſem, Johannem Epiſcopyn 
Ciceſtrenſem, Thomam Epiſcopum Bathonenſem & 
Wellenſem, Thomam Epiſcopum Petriburgenſem, 
& Jonathanum Epiſcopum Briſtollenſem fier!; ad 
re/poudendum ditto Domino Regi de & in preiiſ- 
ſis, &c. | 

T. Pow xs. 
W. WILLIAusò. 


Mr. Att. Gen. My Lord, we humbly pray, 
that according to the Rules of the Court in ſuch 
Cafes, my Lord Archbiſhop of Canterbury, and 
my Lords the Biſhops, may plead to the Informa- 
tion. 

Mr. Soll. Cen. My Lords the Biſhops are here 
in Cuſtody in the Court, upon the higheſt Com- 
mitment that can be in this Kingdom, to wit, 
that of the King in Council; and we pray, 
that according to the Courſe of the Court, they 
may plead to the Information preſently. 

L. C. J. What does his Grace and my Lords 
the Biſhops ſay to it? : 

Mr. F. Pemberton. Will your Lordſhip give us 
leave, who are of Council for his Grace my Lord 
of Canterbury, and the reſt of my Lords the Bi- 
ſhops, to ſpeak a Word in this Matter? 

I. C. J. Ay, Brother, go on. 

Mr. S. Pemberton. That which we have to deſite 
of your Lordſhip, and the Court, is this; We have 
now heard this Information read, and 'tis plain 
we could know nothing of this before, the War- 
rant of Commitment being only in general for a 
Libel; and this being a Caſe of the greateſt 
Conſequence, peradventure, that ever was in 


Il -eftminſter-Hall (that I think 1 may boldly ſay, 
| it 
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ir is a Caſe of the greateſt Conſequence that ever 


and it being a Matter of this 
Nature, that theſe great and noble Perſons, my 
Lords the Biſhops, are here taxed with; that is, 
for making a ſeditious Libel, contained in ſuch a 


was in this Court) 


Petition (as though it was a Libel to petition the 


ing) we do beg this of your Lordſhip, that (it 
— of this * Importance) to the End we 
may come prepared to ſay what we have againſt it, 
we may have an Imparlance till the next Term. 
Mr. Finch. Pray, my Lord, favour me with a 
Word on the ſame Side, for my Lords the Biſhops. 
Your Lordſhip ſees now how neceſſary the Trou- 
ble we gave you before, in making our Objections 
againſt the reading of the Information was, and 
what the Drift and Aim of the King's Council 
was, in the deſiring the Information to be read 
firſt; for now it is read, What is it that they de- 
fire of your Lordſhips? They deſire that my Lord 
Archbiſhop, and my Lords the Biſhops, being in 
Cuſtody, and brought here in Cuſtody, they may 
be now ſo charged with this Information, as to 
plead preſently. This, my Lord, we oppoſe, and 
with humble Submiſſion we ought to have Time 
to imparle, and a Copy of the Information, that 
we may conſider what we have to plead to it; for 
however we come here into Court, whether le- 
gally or not legally, yer ought we in the one and 
in the other Caſe, to have Time to conſider of 
our Defence. And, my Lord, till of latter Time 
this Practice which the King's Council now calls 
the Courſe of the Court, was never uſed, nor was 
any Man required to plead immediately; and, my 
Lord, if the Practice of the Court has not been 
antiently ſo (as I do believe they will ſcarce ſhew 
it to be antienter than a few Years laſt paſt) then 
with humble Submiſſion, though the Courſe of 
the Court have been fo for ſome little Time paſt, 
et it is not in the Power of the Court (as we 
Looks conceive) to make a Courſe in Prejudice 
of all the Privileges that the King's Subjects are 
by the antient Rules of Law entituled to; they 
cannot make a new Law in prejudice of any Right 
or Privilege which the Subject hath, and call it 
the Courle of the Court. Now that this which 
we deſire for my Lords the Biſhops, is the Right 


and Privilege of the Subject, is moſt manifett ; 


for there might be many Deſences that a Man 
may have to make to an Accuſation of this Na- 


ture, which it is impoſſible for him to know at 


the firſt hearing of an Information read, and yet 
which would be neceſſary for him to make uſe of, 
or at leaſt it would be impoſſible for him to make 
uſe of in ſuch a Manner as the Law doth allow 
of and require. It may be the Pleas which he has 
to plead may be ſuch as that he has not Time to 
put into Form; there may be Matters upon the 
hearing the Information read, that it would be ne- 
ceſſary for him to give Antwer to, which he knew 
not of before, and therefore may neither have 
Materials ready, nor be capable of putting them 
(if he had them ready) into ſuch Form as the 
law requires. They tell you on the other Side, 
that if a Man be brought into Court by legal 
Proceſs, he may be charged with any Informa- 
tion whatſoever; that they are not tied to the 
Fact alledged in the Commitment, but finding 
the Party under a legal Impriſonment, they can 
exhibit an Information againſt him for any other 
Otfence, Then, my Lord, would J fain know, 
which way any Man alive can be prepared to 
make his jutt and legal Defence, for he knows 
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not his Accuſation; for though he think it may 
be for that for which he was committed, yet it 
may prove otherwile, and then he can be no way 
provided with Materials for his Defence, but he 
muſt loſe all Advantages which the Law gives him 
for his Defence. My Lord, if this be the Courſe 
of latter Times, yet you will not take that to be 
ſuch a Law as is binding to all future Times; 
and we are ſure the King's Council cannot ſhew 
that this was the antient Practice, for that was 
quite otherwiſe. 

L. C. J. Mr. Finch, you were not here, I ſup- 
poſe, when this Queſtion came in Debate in this 
Court lately, in the Cale of a very great Perſon: 
'T was urged very carneſtly and very learnedly by 
one thar ſtands by you. We upon that Debate 
asked Sir Samuel Aſiry, what the Courle of the 
Court was? and he told us, that the Courſe of the 


Court (of his own Knowledge for all the Time.“ 


that he had fat as Clerk of the Crown in this 
Court) was, that when any one was brought in 
Cuſtody, or upon a Recognizance, they were to 
plead preſently. 

Mr. Finch. Sir Samuel Aſiry has not been here 
ſo very long, as to make the Practice of his Time 
the Courſe of the Court. 

L. C. J. But I will tell you what he faid fur- 
ther, if you will hear me: He ſaid, he had en- 
quired of Mr. Materbouſe, whom we all know to 
have been an old Clerk in the Crown-Office, and 
he told him, that that had been the Practice all 
his Time. 

Mr. F. Pemberton. My Lord, I hope the Courſe 
of the Courts of Weſimiuſter-hall ſhall not depend 
upon the Certificate of ſuch a one as Mr. Hater- 
houſe, who is a Man, we all know, ſuperannu- 
ated, and very defective in his Memory. 

Mr. Fuſt. N Certainly what they deſire for 
the Detendant is very reaſonable, for I take the 
Point to be only this ; whether a Man may be 
compelled, being in Cuſtody, to plead to an In- 
tormation preſently. 

Mr. Fuſt. Allybone. Pray, Brother Powel, ſpare 
me a Word in this Matter. Mr. Finch, I ſuppoſe 
you labour for what the Court will not deny you, 
that you may have Time to plead according to 
to the Courſe of the Court. We are not making 
Courles for particular Facts, that by my Conſent 
we will never do; but if you ſay ſuch a Thing is 
not the Courſe of the Court, and the King's 


Council affirm it is, how ſhall this be determin- 


ed? And from whom can we take our Informa- 
tion to determine what is the Courſe? I am ſure 
there is none of us that are here now, can pretend 


to tell what the antient Courſe was; for my Part, 


I declare it, I cannot; and I know no Reaſon 
there ſhould be any Novelty introduced into the 
Court upon any Ground or Reaſon whatſoever, 
nor will I conſent to any while I fit here: There- 
fore I defire to know what is the antient Courſe, 
and how we ſhall come to the Knowledge of that 
Courſe, if not by the Certificate of thoſe who 
have been antient Officers of the Court ? 

JL. C. J. Nay, that is certain, the Court will 
bring in nothing new in any ſuch Caſe as this. 

Mr. Juſt. Allybone. If that hath not been the 
antient Courſe without Exception, I am againſt 
it; I know no Reaſon my Lords the Bithops 
ſhould have any thing new put upon them: On 
the other Side, they mult not expect to have the 
antient Courſe of the Court declined in their 
Cale, 
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Ar. Pollexfen. Pray, my Lord, hear me a little 
in this Matter: Tis not my Deſire that any Law 
ſhould be alter'd for any particular Cale, and the 
Courſe of the Court I know is the Law of the 
Court; but I humbly crave leave to ſay, That 1 
take the antient Courſe of the Court to be quite 
otherwiſe than what the King's Council would 
have it. There may be particular Things done now 
and then, perhaps in particular Caſes, and upon 
particular Occaſions, which will not make what 1s 
ſo done to be the Courſe of the Court, nor be a 
Now, as to this Matter 
of Time-or no Time, to plead to an Information, 
I remember the Time very well, when I and ſome 
others that ſtood at the Bar, and wondred when 


we faw this Practice coming in, and thought it a 


very hard and miſchievous Thing; for, in Truth, 


the ſeveral Plots that have been, and the Heats of 
Men about thoſe Things, have brought in this 


Courſe: For certain Jam, and I dare athrm, there 
never was any ſuch Courſe here before, neither 
upon Warrant from the Chief Juſtice, nor upon 


KRecognizance, or any other Proceſs, was a Man 


compelled to plead inſtantly, without having a 
Capias in the regular Form, aſter a Contempt for 
not appearing upon Summons. Truly, my Lord, 
we had no Intereſt in the Matter one way or 
other, to make us ſcruple it any otherwiſe than as 


we were concerned that the Law and Juſtice of 


the Nation ſhould have its true and antient Cur- 
rent. And this I can aſſure your Lordſhips, that 
here was both my Lord Chief Juſtice Saunders, 
and Mr. Serjeant Zlolt, and myſelf, who taking 
Notice when this was firſt offered at, to make a 


Man plead immediately, without giving him Time 


to conſider what he thould plead, could not but 
lay among ourlelves, that it was an unreaſonable 


Thing; and we were inclined to ſpeak to the 


Court to inform them of the Conſequence of it, 
which needs mutt be very miſchievous. Sir Sa— 
muel Aſirv, we know, came to be Clerk of the 
Crown in my Lord S$:rogg's Time. We know 'tis 
uſual and cuſtomary for the Court to ask what is 
the Courſe of the Court in doubtful Caſes, and to 
receive the Information from the Officeis of the 
Court on both Sides. If it be on the Plea- ſide, 
from Mr. Aon; if on the Crown: ſide, from Sir 
Samuel Aſiry, concerning Things of Practice; but 
I did never think that what they reported was fi- 
nal and concluſive to the Court: But to make this 
Matter clear, I humbly pray, that you would 
pleale to give Order for the Search of old Prece- 
dents, how the old Practice really hath been: 
Every thing that has been done in hot Times, is 
not to be made a ſtanding Rule. If there do any 
ſuch thing appear to have been done and practiſed 
antiently, truly, my Lord, I will ſubmit, and tay I 
am under a mighty Miſtake, but it this which is 
now urged for the Courſe of the Court, is nothing 


but what the Zeal of the Times, and Heat of 


Perſecutions hath introduced, ſurely that is not 
fit to be a conſtant Rule for the Court to go by; 
for every one knows, that the Zeal of. one Time 


may bring in that by Surprize upon one Man, 


which when things are cool, at another time 
will appear to be plain Injuſtice. We have indeed 
ſeen ſtrange Things of this kind done before, but 
I hope to God they are now at an End, and we 
ſhall never ſee any ſuch thing done hereatter; and 
as for this particular Point, I think it is a wonder- 
ful Thing in the Conſequence of it, if the Law 
ihould be as they would have it. Here is a long In- 
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formation juſt read over to a Man (bur whether 
long or thort, as to the main Point, 'tis the lame, 
and you fay the Courſe of the Court is, he muſt 
plead to it immediately. Surcly Matters of Crime 
that require Punithment to be inflicted on Men 
are of as much Conſequence and Concern, as any 
Civil Matter whatſoever 3 and Men are to have 
their Rights in thoſe Matters preſerved, as well a8 
in other Matters, which is all i preſs: For ſuppoſe 
a Man has a ipecial Matter to plead, as particularly 
luppolc it be the King's Pardon, I cannot give thi, 
in Evidence upon a Trial after not guilty pleadeg 
then I ought to plead it; but what if I have it not 
ready? "T's not telling the Court of it, without 
ſhewing of it, that will do; and it may be a Man 
that is taken up, and brought hither in Cultody, 
cannot have it ready to ſhew ; but yet then by this 
Rule a Man ſhall loſe the Benefit of his Plea, by 
being compelled to anſwer immediately: Bur they 
lay, the Court will do right, I ſupppole they will; 
and my Lords the Biſhops in this Cate I believe do 
not diſtruſt but that the Court will do right; but 
I never thought the Law was brought to that Paſz, 
that ſuch Things as theſe were left wholly in the 
Diſcretion of the Court. Certainly Imparlances, 
Time to plead, and juſt Preparations for a Man's 
Defence are Things that the Law has ſettled, and 
not left in the Diſcretion of the Court; and tiuly 
to me it ſeems all one utterly to take away a Man's 
Defence, as to hinder him of the Means to pre- 
pare for it. My Lord, here is an Information be- 
fore you againſt theſe noble Lords, it is a Matter 


ol great Moment, and though I hope in God 


there is no great Cauſe for it, yet however, ſince 
ſuch Perſons are concerned, and 'tis a Matter of 
ſuch great Weight, I hope you will give us ſuch 
an Imparlance, as if we had this Day appearcd up- 
on the ordinary Proceſs, which is an Imparlance 
until the next Term. 

L. C. 7. There is a Difference between this and 
that other Caſe: If my Lords the Biſhops had ap- 
peared upon the Summons, they would have had 
an Imparlance of Courſe ; but when they are 
brought up hither in Cuſtody, that mightily. al- 
ters the Cale. But that we may not be too halty in 


a Thing of this Nature, let the Clerk of the Court 


be conſulted with, that we may know what the 
rrue Courle is. 

Mr. Att. Gen. My Lord, we pray Sir Samuel 
Aſiry may be examined a little about it. 

Mr. Juſt. Allybone. Mr. Pollexfen, ] believe the 
Court is unanimous in their Reſolutions of making 
nothing new in this Caſe; but pray give me leave to 
tell you, this is not the firſt Time that this Que- 
{tion has come to be agitated in this Court fince I 
came hither. Now from whence can the Court 
take their Meaſures to be rightly informed what 
the Practice of the Court is, but from the Infor- 
mation of the Officers of the Court? who by 
their conſtant Employment, are moſt capable ot 
knowing what the Courſe is. Now it you 
come to offer any thing that may be Matter ot 
Doubt to the Court, concerning the Practice ot 
the Court, you having known that this thing was 
controverted before (for fo it has been) ſhould have 
provided yourſelf with ſomething that mult be a 
reaſonable Motive for us to doubt; for this has 
not been only once, but often moved, and our Ot- 
ficers have been conſulted with concerning this 
Queſtion, which took its Riſe from ſuch Objections 
as you have made now. Now for you to tell us, 
That you deſire that we would ok into Prece- 
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i. methinks, pretty odd. If you had brought 
—— 1 had been ſomething: And 
withal I muſt tell you, that you muſt not reckon 
the Favour of the Court, in any particular Caſe, 
to be the ſtanding Rules for the Practice and Courſe 
of the Court; but inſtead of bringing Precedents, 
you only offer your own Thoughts, and thoſe 
would create no Doubt in us but what has been 
before ſatisfied upon Examination of the Officers 
of the Court. i 

Mr. Pollexfen. Pray Sir, will you give me leave 
to anſwer one Word. 

Mr. Juſt. Powell. Truly I have not obſerved 
that ever this Point was ſtarted ſo as to beget a 
Queſtion ſince I camg hither, but only in the 
Caſes of the uo Warranto'sz and truly in that 
Caſe I thought it hard they ſhould be denied 
Time to plead, eſpecially the Conſequence being 
ſo fatal. ; 

L. C. J. Yes, yes, Brother, it has been ſeve- 
ral Times. 

Mr. Juſt. Powell. Truly, my Lord, I have not 
obſerved ir, nor do I remember it. 

Sir Rob. Sawyer. My Lord, I have always ta- 
ken the Diſtinction, as to theſe Matters, to be 
this 

Ar. Juſt. Powell. But, my Lord, if the antient 
Courſe of the Court hath been to grant an Impar- 
lance, and a Copy of the Information before they 
plead, I ſee no Reaſon why my Lords the Biſhops 
ſhould not have the Benefit of that antient Courſe: 
For if a Man that is ſued at Law for a two-penny 
Treſpaſs, ſhall have that Advantage as to receive 
a Declaration, and have Time to plead what he can 
to it, why ſhould not my Lords the Biſhops, in a 
Matter of ſo great Weight, have the ſame Advan- 
tage too? Bur indeed, if the Courſe of the Court 
had been antiently otherwiſe, I can ſay nothing to 
it; for the Courle of the Court is certainly the 
Law of the Court. 

Mr. Juſt. Allybone. Brother Powell, you ſay 
well, if they did produce any one Precedent to 

ive us Occaſion to doubt in the Matter. 

Sir Rob. Sawyer. Pray, good my Lord, will 
you give me leave 

Mr. Att. Gen. Why, Sir Robert Sawyer, will 
you never have done? 

Mr. Soll. Gen. No, they are fo zealous and ca- 
ger in this Caſe, that they wont permit either the 
Court, or any body elſe to ſpeak a Word but 
themſelves. 

Mr. H. Pemberton. Good Mr. Sollicitor, give 
us leave to anſwer the Objection that the Court 
hath made to us; we would ſatisfy your Lordſhip 
where the Diſtinction really lieth, where there has 
been an Opportunity for the Party to come in, as 
by Summons or Sulfpœna, or the like, and he has 
ſlipped that Opportunity, and ſo the King is de- 
layed. In that Caſe they always uſed to put the 
Party upon Pleading preſently, when he was ta- 
ken up upon a Capias, and brought in Cuſtody; 
but when there was never any Sulpena taken out 
(as the Caſe is here) ſo that the Party never had an 
Opportunity to come in and render himſelf, and 
appear to anſwer it according to the due Courſe of 
Law, an Imparlance was never yet denied, nor 
Time to plead; and that is the Cale here. | 

Sir Reb. Sawyer, My Lord, Mr. Serjeant has 
given you the true Diſtinction, where Proceſs has 
gone out to ſummon any one to appear to an In- 
tormation, and he hath failed to appear according 
to the Summons, and the Proſecutor for the King 
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takes out a Capias; if he be brought in upon that 
Capias, the antient Courſe has been ſo as they lay : 
But for that other Matter, where a Man comes 
in upon a Commitment at the firſt Inſtance, and 
an Information is put in juſt as this is, the (ame 
Morning, and not before; if they can ſhew any 
one Precedent of this Kind fifteen Years ago, [ 
would be contented to yield that they are in the 
right; but I am ſure they are not able to do it. 
In Sir Matthew Hales's Time when this was mo- 
ved, it was refuſed; and he was clear of another 
Opinion. 

Mr. Att. Gen. J hope now, my Lord, we ſhall 
be heard a little for the King; and I cannot for- 
bear obſerving in the firſt Place, ſomewhat that 
theſe Gentlemen have offered at, who are now in- 
veighing againſt the Heat of the Times, when a 
great Part of that Heat we know who were the 
Inflamers of; but what is all this to the Purpoſe? 
The Queſtion is barely this, Whether when a 
Man is brought into Cuſtody into this Court, and 
charged with an Information, he thall not by the 
Courſe of the Court be compelled to plead pre- 
ſently ? 

95 Rob. Sawyer. To Indictments for Treaſon 
and Felony he ſhall be compelled to plead pre- 
ſently, but not to an Information for Miſdemea- 
nors. 

Mr. Juſt. Poxve!l. It ſeems to me very hard he 
ſhould. 

Mr. Att. Gen. Sir, there are many Things that 
ſeem hard in Law, but yet when all is done, the 
Judges cannot alter the Law. Tis a hard Caſe 
that a Man that is tried for his Life for Treaſon or 
Felony, cannot have a Copy of his Indictment, 
cannot have Council, cannot have his Witneſſes 
ſworn; but this has been long practiſed, and the 
Ulage is grown to a Law, and from Time to Time 
it hath been ſo taken for Law; it cannot be altered 
without a new Law made; as it hath heen hereto- 
fore, ſo it muſt be now, till a greater Authority 
alter it; and ſo, as to the Caſe here at preſent, if it 
were a new Caſe, and it was the firſt Inſtance, I 
mult confeſs, I think I ſhould not preſs it; but if 
this be the conſtant Practice of the Court, and if 
theſe Gentlemen that now oppoſe it, ſome of them 
miniſterially, ſome of them judicially, have them- 
ſelves eſtabliſhed this Practice, they have no Reaſon 
to wonder that we follow them in it. We do not 
blame them for what they do now; for Men when 
they are of Council may be permitted to argue for 
their Client contrary to their former Opinions; 
but if theſe Things, by their Procurement, have 
been done thus before, ſurely without Offence we 
may pray the like may be done now. Tis our 
Duty, on Behalf of the King, to deſire that he 
may have Right done him, as well as they on Be- 
half of my Lords the Biſhops; and for the Uſage, 
to cite Precedents were endleſs, eſpecially of late 
Times, and theſe Gentlemen know them all very 
well, tor they were ſome of them Partics to them 
themſelves, and we can do no more, nor need, than 
to put them in mind of their own Doings; whether 
it was fo before their Time or not, it concerns 
them to make out and retract their own Errors; 
but in our Obſervation, if ever this was preſſed, or 
inſiſted upon on the King's Behalf, this Courſe 
has always been purſued. 

Sir Rob. Sawyer. For a Precedent, my Lord, 
there is the Cafe of my Lord Hollis, where there 
was given Time after Time. 
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Mr. Soll. Gen. That was only Time to argue 
the Plea to the Juriſdiction of the Court. 

Mr. Juſt. Powell. Mr. Sollicitor, have you ever 
known it conteſted, and upon Debate to ruled, 
in an Information for a Miſdemeanor, as this 
_— - 

- Mr. Soll. Gen. If you pleaſe to ask Sir Samuel 
Alti, he will inform you how the Courſe has 
been. | 

L. C. J. What ſay you, Sir Samuel Aſiry ? 

Sir Samuel Airy. My Lord, when I came into 
this Place, there was an antient Gentleman that 
had been long a Clerk in the Office. 

L. C. J. How many Years is it ſince you came 
into this Office? 

Sir Samuel Airy. About a Dozen Years, I think, 
my Lord; and he ſat in this Place where Mr. Har- 
court does now. He was always accounted a loyal, 
honeft, and intelligent Man, that is Mr. Water- 
houſs, who is now alive; and when I came into 
my Office, I took my Inſtructions in a great Mea- 
ſure from him, and asked him what the Courſe 
of the Court was, in ſuch Cafes which I myſelf 
did not underſtand; for though I had been an At- 
torney twenty Years, yet it was on the other Side, 
the Civil Side; and though I knew ſome Things 
of my own Knowledge, yet I did not fo well 
know the whole Practice of the Court; and par- 
ticularly I asked him, what was the Courſe of the 


Court in this Caſe that is now in Queſtion, and 


he told me, that in all his Time and Experience, 
it a Man appears upon a Recognizance, or was a 


Perſon in Cuſtody, or appeared in propria perſona, 


as a Perſon priviledged, he ought to plead at the 
firſt Inſtance ; and according to that Practice, when 
Sir Robert Sawyer was Attorney General, it was the 


" conſtant Practice, and I am ſure he knows it is no 


new Thing. 

Sir Rob. Sawyer. But upon what Information, 
Sir Samuel Aſiry, were they Informations upon 
Miſdemeanors ? 

Sir Samuel Aſiry. Yes, ſeveral. 

Sir Robert Sawyer. But was there no Proceſs 
taken out firſt to call the Party in? 

Hin Samuel Aſiry. Yes, where Proceſs was never 
taken out. 

Mr. Att. Gen. For how long Time is that you 
ſpeak of your own Knowledge, Sir Samuel? 

Sir Sam. Aſtry. About a Dozen Years. 

Mr. $. Pemberton. It was never done till very 
lately, but after the Party was in Contempt for 
not appearing. 

Mr. Holl. Gen. J would ask you, Sir Samuel 
Aſfry, one Queſtion : Was the uſual Proceſs of 
Subpena firſt taken out? For Mr. Serjeant Pem— 
berton ſays it was; do you find any Warrant for 
ſuch a Difference as that? 

Mr. S. Pemberton. Do you find any ſuch Caſe 


as this is? 


Mr. Holl. Cen. Nay, pray Mr. Serjeant, give 
us your Favour, and let us ask our Queſtions ac- 
cording to your own Doctrine. How do you find 
the Practice to have been as to that Diſtinction 
they have made? 

Sir Sam. Aſiry. Sir, I would be very loath to 
enlarge the Precedents of the Crown-Office fur- 
ther than the Trurh is; I tell you whence I took 
my Inſtructions, from Mr. Waterhouſe, who was 
an antient Clerk in the Office; he has been in that 
Office ſixty Years, and the Inſtructions I took 
from him, were, that this was the Practice all his 
Time, and it has been aſſerted all my Time. It 
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has been often conteſted, I confeſs, and Mr. Þ,j. 
lexfen has always oppoled it, and moved againf it 
but it has been always ruled againſt him: I kngy 
it was againſt his Judgment, but the Court always 
over-ruled it. | 
Sir Rob. Sawyer. Sir Samuel Aſin, can you give 
wy one Precedent before you came into this Of- 
ce: | 
Sir Sam. Aſtry. Sir, I can go no farther than 


this that I have told you, what Information Ire. 


ceived from him. 

Sir Rob. Sawyer. What is all this but a Certifi. 
cate from Mr. H/aterhouſe ? 

I. C. J. We can be informed no otherways 
_ by Certificate from the old Clerks of the Of. 

ce. | 

Mr. F. Pemberton. Alas, he is a Child, and not 
fit to do any thing. 

Mr. Pollexfen. We all know Mr. Waterbouſe 
very well, he is a very weak Man, and always was 
ſo, _ there is no depending upon any thing that 
he ſays. | RY 

ab. Soll. Gen. Pray, my Lord, will you hex 
us a little for the King. | 

The Biſhop of Peterborough whiſpering with 
Sin Robert Sawyer, Mr. Sollicitor ſaid 19 
him, My Lord, you had better ook another 
way, and look towards the Court, for thez 
your Buſineſs lies. | 

L. C. J. Well, Mr. Sollicitor, what ſay you? 

Mr. Soll. Gen. My Lord, it appears plainly, that 
the King is in Poſſeſſion of this Privilege, and has 
been ſo for theſe Dozen Years for ſo long the ju- 
ſtice of the Kingdom towards all the Subjects, 
hath run in all the Inſtances of it in this Channel; 
and though ir hath been conteſted as often as 
Mr. Pollexfez has been of Council for the Defen- 
dant, in ſuch Caſes it has always been ruled againſt 
him. He indeed has made his continual Claims {Sir 


Samuel Aſiry fays) he has raiſed the Duſt, and made 
a Hue and Cry, but it has always gone againſt him: 
And I would ask the reſt of you Gentlemen that 


are of Council for my Lords the Biſhops (for ſome, 
or one of you, I am ſure, has been concerned in 
every Information that has been exhibited in this 
Court for theſe nine or ten Years laſt paſt, I would 
ask you) whether in any Information that you have 
been concerned in, if the Party being brought in 
by Proceſs, inſiſted to have Time and an Impar- 
lance, it was ever granted him? J know you will 
not ſay it ever was; why then ſhould there be 
more done in this Caſe, than has been done in all 
other Caſes theſe ten Years? *Tis not ſufficient to 
make Declarations againſt the Unreaſonableneſs of 
the Practice, for it is but what you have done 


yourſelves, and inſiſted upon for Law; and all 


thoſe Men that upon Informations have been com- 
pelled to plead, have had Injury done them; or 
elſe theſe Lords will have no Injury by the Court's 
taking the ſame Courſe. - Ir is true, my Lords the 
Biſhops are Peers, and here are ſeven of them, 
and ſeven Lords go a great Way; they make 2 
Committee, I think, in the Houſe of Peers, and 
a mighty Matter is made of it, that this is the 
Caſe of ſo many Lords! But will you alter 
the Courſe of the Court, becauſe ſeven of my 
Lords the Biſhops are concerned in it, and they 
make a mighty Stir about the Reaſonableneſs of 
the Thing? How can it be believed that the Law 
will not give a Man Time to make his Defence? 
They agree themſelves, that if it were in the Calc 


of Life and Death, they mult plead preſently 3 
1 an 
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| not the ſame Reaſon hold? And may not 
—_— be drawn 4 fortiori, in the Caſe of a 
Miſdemeanor? If I am not to have Time when I 
plead for my Life, there 1s leſs Reaſon I ſhould 
have Time to anſwer a Treſpaſs: But, my Lord, 
tis not Reaſon that weighs in the Caſe, tis the 
Courſe of the Court, which is the Law of the 
Court that we are contending for: And what is 
there in the Caſe that ſhould require ſo much Time 
for my Lords the Biſhops to plead to it? It is 
charged in the Information, that theſe noble Pre- 
lates did make a Libel which was produced by 
them, and publiſhed in the King's Preſence z they 
can eaſily tell whether they have done this, or not 
done it. What can they plead but the general Iſ- 
ſue? They talk of ſpecial Matter to be pleaded, 
bur can they ſhew any more that they can fay, 


than what any poor —_— Countryman, if he 


were here to plead to an Information, could fay? 
That is, whether he was guilty or not guilty. 
Theſe Lords can tell whether it be true, that they 


did publiſh the Paper laid in the Information, and 


then your Lordſhip will tell them what will be 
the Conſequences of that Publication in Point of 
Law. We ſay all this was done at Weſiminſter; 
there the Scene is laid, and it is not an Informa- 
tion for an old ſtale Thing done a great while ago, 
but a Thing that was done Yeſterday, and a Thing 
notoricus enough, their conteſting with the King 
about his Declaration of Indulgence. And as to 
what Mr. Finch has faid, that this is a Novel In- 
vention, and a Trick to rob a Man of his juſt De- 


fence; ſure he forgets who it is that taught us the 


Trick. If it be a Trick, we have learnt it from 
thoſe that trick'd before us; and what 1s it that 
theſe Lords do defire? They would have an Im- 
parlance till Michaelmas Term: Does, or can your 
Lordſhip think they ask that which is reaſonable? 
To have ſix Months Time to plead not guilty to 
an Information for a Libel, and when ſo many 
Men have been denied it formerly upon the Inſti- 
gation of thoſe very Gentlemen that now preſs 
{o very hard to have it granted, ſure they muſt 
expect to be denied it too; and all this while theſe 
Lords lie under this Accuſation, which is not 
ſo trivial a Matter as ſome would make it. I be- 
lieve my Lords the Biſhops have a Deſire to be 
cleared, I ſuppole it is only their Council that 
deſire to delay it, upon what Ground I know not 
believe they themſelves would be glad to remove 
the Imputation, which would be beſt done by 


a Trial, and the ſooner the better: If they have 


a Mind to juſtify themſelves, that is the readieſt 
Courle for it, and they may do it preſently, by 
pleading Not Guilty. My Lord, I know I am 
in a great Auditory, and Abundance of your 
Lordſhip's Time has been taken up already; I 
preſs it therefore for the Sake of the King, and 
for the Sake of my Lords the Biſhops, we ſhall 
elſe have all hang in ſuſpence, and hang in the 
Air for ſix Months longer; therefore let the Mat- 
ter be put upon a fair Iſſue, ſo as it may come 
to a ſpeedy Determination. I am ſure if theſe 
Lords be innocent to Day, they will be inno- 
cent to Morrow, and if it were my own Caſe, I 
would defire to have it tried as ſpeedily as I 
could, and therefore I pray they may plead imme- 
diatcly. 

Mr. Juſt. Powell, Mr. Sollicitor, what do you 
fay to the Difference that was taken between a 
Perſon that was brought in Cuſtody at the firſt In- 
ſtance, where there is no Contempt to the Proceſs 
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of the Court, and one that comes here by Capias, 
upon Default of appearing at the Summons? 

Mr. Finch. My Lord, if 1 apprehend them 
aright, they give us more than we did ask, for 
Mr. Sollicitor has laid it down as a Rule, that if a 
Man is taken upon a Capias in a mean Procets, he 
ſhall have no Imparlance. 

Mr. Holl. Gen. No, you are greatly miſtaken, 
Sir, and I pray don't lay down Rules tor me. 

Mr. Finch. If Jam Sir, I beg your Pardon, bur 
this I am ſure of, if a Venire Fac goes our, which 
is in the Nature of a Subpæna, and the Party appear 
to it, that being the firſt Time he could come 
into Court, you cannot force him to plead to an 
Intormation, but he has an Imparlance of Courle. 

Mr. Juſt. Powell. Methinks it ſeems very reaſon- 
able, that this forcing a Man to plead preſently 
ſhould be only a Puniſhment for a Contempt of 
the Court, and pray, were my Lords the Bithops 
in Contempt to the Court when they came here to 
Day? Certainly they were not, for no Man is in 
Contempt, but he that being ſerved with Proceſs, 
diſobeys that Proceſs; and if my Lords the Biſhops 
had been ſerved with a Subpwna and had not ap- 
peared, then there would have gone out a Capras 
to bring them in, and then they would have come 
in upon a Contempt, and then they would have 
come within the Rule. 

Mr. Soll. Gen. If you have a Mind to it, you 
may ask Sir Samuel Aſiry again. 

Mr. Att. Gen. If they come in upon Bail, they 
ought to plead preſently. | 

Mr. Juſt. Allybone. Mr. Finch, T'll tell you what 
ſticks with me, truly you could not but be aware 
that this would be required of you; for this very 
thing was in Debate laſt Term, and you know 
what Rules the Officer ſaid was the Courſe of the 
Court, why did you not therefore come prepared 
with ſome Precedents, to ſhew us what the Courſe 
of the Court is? 

Mr. Att. Gen. Truly, my Lord, at this rate, 
we ſhall keep your Lordſhip here all this After- 
noon, if theſe Gentlemen will not be ſatisfied 
with the Rule of the Court; and for an Anſwer 
to what Mr. Jultice Powell fays, if any Riot be 
committed in the Country, and the Parties are 
bound by Recognizance to appear here, that is no 
Proceſs of this Court, and fo conſequently there 
= = no Contempt, and yet they mult plead pre- 

ently. 

Mr. Juſt. Powell. There is a particular Reaſon 
for that, becauſe they are bound by Recogni- 
zance, Sir Samuel Aſiry and others ſay, that if they 
come in by Recognizance they mult plead pre- 
ſently. 

Mr. Soll. Gen. But for the Thing itſelf (that 
the People that hear us may not imagine that this 
Court puts a Hardſhip upon my Lords the Bi- 
ſhops, more than is done in other Caſes) it is beſt 
to keep the ſame Rule as in all other Caſes; for 
when all is done, when Juſtice goes with an equal 
Current, without any regard to one Perſon or 
other, then every body is ſafe, and all Perſons 
concerned do their Duty: So in this Caſe, here be 
no Precedents produced wherein it has been 
otherwiſe; then can no Perſon complain but that 
Things go in this Caſe as they do in all other 
Caſes; perhaps ſuch a Caſe (as to the Fact of it) 
never happened before; but for the Law of it, that 
is plain, and the fame is in all other Caſes; for 
that there may be an Information againſt my 
Lords the Biſhops, as well as other People, it they 
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make Libels, ſure it is no doubt at all; and if an 
Information lies againſt them for ity they are un- 
der the fame Rules as others are: But theſe Gen- 
tlemen talk of being ſurprized, and that this is the 
firſt Time they have heard of this Information, 
but have we told any News in this Information? 
Was not all that is contained in it, notorioutly 
enough known before? Was not the King's firſt 
Declaration very well known? Was not his ſe- 
cond Declaration very well known? Was not his 
Order of Council for reading of the Declararion 
very well known? Is not your own Petition a 
Thing very well known to yourſelves and all the 
World? Then theſe being the particular Facts of 
which this Information is made up, and we only 
ſay you did this Fact, and we ask you, did you do 
ir, or did you not? Can there be any great Sur- 
prize in this? My Lord, I cannot ſee any thing 
that alters this from the common Caſe, but only 
their being Peers; and ſince this Queſtion has been 
heretofore under Conteſt, theſe Gentlemen have 


had Time enough to have prepared Precedents, 


to differ this from the common Rule, if they 
could; but ſince they cannot, we deſire they may 
have the ſame Rule that is in all other Cales, and 
then to be ſure all will go right. 

L. C. J. Sir Samuel Airy, pray will you tell 
us, whether ever the Court uſed to grant an Im- 
parlance where a Perſon comes in in Cuſtody ? 
Or did you ever know, when a Perſon comes 
in yon a Commitment, Time was given him to 
lead: : 

: Mr. F. Pemberton. Have you ever known it diſ- 
puted and denied ? 


Sir Sam. Aſtry. My Lord, I have known that 
tis in the Diſcretion of the Court to grant what 


Time they pleaſe. 
L. C. J. Is it the Courſe of the Court to give 
an Imparlance? | . 
Sir Sam. Aſiry. No, 'tis the Favour of the 
Court, and if the Detendants have at any Time 


ſnewed a reaſonable Caule, that they have a ſpecial 
Matter to plead, or any*Wher Cauſe allowed by 
the Court, the Court has ſometimes indulged them 


lo far as to give them Time. 
I. C. J. But how is the ordinary Courſe, Sir 
Samuel Aſtiry ? 


Mr. Fauſt. Allizbone. Ay, for as I ſaid before, 


Things done in particular Caſes in Favour are not 
Precedents. 


Sir Sam. Aſiry. T have told your Lordſhip the 


Courſe is this, that any Perſon that appears upon 


a Recognizance, or is taken up by your Lord- 


e ſhip's Warrant, or by a Warrant from a Juſtice of 
Peace, or any other way in Cuſtody, or any Offi- 


cer of the Court that 1s a privileged Perſon, and 
that mult appear in propria per/ona, mult plead pre- 
ſently, if the Court upon particular Reaſons do 
not give him Time; and this I received Informa- 
tion of, as the Practice of the Court, from Mr. Wa- 


_ zerhouſe, who had been a Clerk in the Office ſixty 


Years... © | 

Mr. Soll. Gen. He ſaid ſo before, but theſe Gen- 
tlemen will never be contented, unleſs they have a 
new Law made for them. 

Mr. Pollexfcn. My Lord, I would not unneceſ- 
ſarily trouble your Lordſhip; but truly this is a 
Caſe of great Concern. And firft of all, I think 


we ſhall all agree, that what has been uſed for ten 


or twelve Years paſt will not make the Courſe of 
the Court, and next I perceive they do not bring 
any one Inſtance for any Proceeding of this Sort 
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above ten or twelve Years old. But then ſay they 
on the other Side, Why do not you bring Prece- 
dents that it has gone otherwiſe heretofore? My 
Lord, that cannot be done, for it is a Negative 
on our Side, that this which they deſire is not the 
Courle of the Court: But then, as it is impoſſi- 
ble to prove a Negative, fo the Proofs ſhould 
come on the other Side, that this has been done: 
They ought to ſhew it, it there has been any ſuch 
thing as a ſtanding Rule, or elſe it ſhall be pre- 
ſumed an Innovation, as being contrary to all Rea- 
ſon. But, my Lord, becauſe they pur it upon us, 
there is this Proof on our Side, as much as a Ne- 
gative can afford. In thoſe Proceedings that were 
in the great Cafe of the Haheas Corpus, there was 
an Information againſt Elliot and others; they had 
Time given them to plead over and over, ſo that 
there is one Precedent: And as many of theſe 
Caſes in former Times as can be found, will 
ſhew that this was always the Courſe. But pray, 
ſay they, produce us one Inſtance, that ever there 
was a Man that came in upon a. Recognizance, 
that had Time to plead. Truly, my Lord, I can- 
not juſt now tell whether any ſuch Inſtance can be 
produced, bur I verily believe there may be a great 
many; bur I turn it upon them, and that with 
great Reaſon. With Submiſſion to your Lordſhip, 
ſhew me any Man, if you can, above a Dozen 
Years ago, that had not Time allowed him to 
plead. Ay but, ſay they, Mr. Waterhouſe, an an- 
tient Clerk of the Crown-Office, that has been 
there theſe ſixty Years, hath certified that this 
hath been the Practice of all his Time. My Lord, 
we that have been converſant in the Buſineſs of 
this Court, did all very well know Mr. Waterhouſe 
when he was here, and fat in Court in the Place 
of Sir Samuel Aſtry. | 

Sir Sam. Aſiry. No, Sir, it was in Mr. Har- 
court's Place. | * 

Mr. Pollexfen. Well, he executed a Place here, 
and 'tis no Matter whether he were Maſter of the 
Office or no; but I think we all knew him very 
well, he was a Man as lame in his Buſineſs as could 
be; for there are ſome Men that will never do Bu- 
ſineſs well, let them be never ſo long at it; and 
he was as weak in the Practice of the Court, and 
every thing elſe, as 'tis poſſible for one that has 
been bred in an Office can be; and at this Time 
he is grown ſo decrepit and ſuperannuated, that 
you may as well depend upon the Certificate 
of an old Woman, as any thing that he ſhall 
ſay in ſuch a Matter as this: He is now almoſt 
fourſcore Years of Age, and has loſt that little 
Memory and Underſtanding he had; but if his 
Certificate muſt be depended upon, becaule of his 
ſtanding in the Office, pray, my Lord, let him 
come hither, and do you ask him what he has to 
ſay in this Matter. 

Mr. Soll. Gen. Ay, that is very well indeed. 

Mr. Pollexfen. Good Mr. Sollicitor ſpare us, cer- 
tainly there needs not ſuch great Haſte in this Mat- 
ter, we are upon a Buſineſs of very great Weight 
and Concernment; for you are now making a Law 
for the whole Kingdom, in Point of Practice, in 
Caſes of this Nature. We do ſay indeed, that by * 
the Reaſon of the Heat and Zeal of theſe laſt ten 
Years, ſuch a Uſage has been introduced, bur 
Sir Samuel Aſtry tells you, it was oppoſed, and 
I hope that neither I, nor the Thing will be 
the worſe thought of, becauſe I 2 what I 
thought an unreaſonable and new Invention. My 
Lord, I know in the Caſe of the City of London, 
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we had Time to plead a whole Vacation after an 
Imparlance, and were not at all hurried on, as the 
King's Council would do in this Caſe. My Lord, 
if they can produce any antient Precedent for it, 1 
will ſay no more; but there is no Caſe in Print in 
any of our Books that ever I read, or can remem- 
ber, that countenances ſuch an Opinion. A Man 
by this Means may loſe his juſt Defence, and he 
has no Remedy, nor will it ever be in his Power 
to retrieve it, for he may be brought on a ſudden 
into Court upon a Warrant, and when he is here, 
he ſhall be charged with an Information, and pre- 
ſently he mult plead not guilty, becauſe he has 
not Time to prepare a Plea of any other Nature, 
ter him have never ſo much other ſpecial Matter 
or Occaſion for it. If you pleaſe to let this Matter 
be examined what the Precedents are, and of what 
Age thoſe Precedents are, then perhaps your Lord- 
ſhip will get ſome Satisfaction; but otherwiſe, if 
the bare Certificate of the Maſter of the Office is 
to be a Guide to the Court what is Law, and 
what is nor, we ſhall be in a very uncertain Con- 
dition, eſpecially when the Matter carries in the 
very Face of it, a great deal of Unreaſonableneſs 
and Injuſtice. They on the other Side will argue, 
that is not more unreaſonable than the Practice in 
the Caſe of Treaſon and Felony, where Perſons 
are compelled to plead inſtantly. But under Fa- 
your, my Lord, there is no Compariſon between 
this Caſe and that, though I know it was always 
thought a Hardſhip and Defect in our Law, that 
a Perſon ſhould be. denied Time to plead in Caſe 
of Life and Death, except he can ſhew ſome ſpe- 
cial Matter of Law that he has to plead, and then 
he has always Time allowed him to put it into 
Form; and I could never think there was any 
Reaſon to be given for it, but becauſe the com- 
mon Defences of Felons would be little Shifts 
and Arts, which would deſtroy Proceedings, and 
make them tedious, and that would be an En- 
couragement to People to commit Felony ; and 
beſide there is a Truſt which the Law repoſes in 
the Court in capital Caſes, to take Care that theſe 
Men ſhould not ſuffer upon any little Tricks in 
Law; but if you come below Treafon and Fe- 
| Tony, the Law puts no ſuch Hardſhip upon the 
Defendant, nor repoſes ſuch a ſpecial "Truſt in 
the Court; but a Man may plead any thing he 
has to plead; and can any Man plead before he 
ſees what he is to plead to? And ſhall the Law 
allow him Council to prepare his Plea, and not 
allow him Time to conlult with that Council 
about it? Theſe are Things, my Lord, that tru- 
ly to me ſeem unreaſonable: But as to the Pra- 
ctice and Courſe of the Court, I pray your Lord- 
mip to give Order, that the Precedents may be 
ſearched, that you may know what the antient 
Practice was. 

Ar. Finch. Whether you will grant an Impar- 
lance now or no, yet I hope, however, you will 
think fit to give my Lords the Biſhops Time to 

lead. 
F L. C. J. But Mr. Finch, we have had a Certi- 
ficate from Sir Samuel Aſtry, which truly weighs 
a great deal with me; he tells you the Practice has 
been fo ever ſince he came here, and that Mr. Va- 
ter houſe told him, that it had been fo all his Time, 
which is ſixty Years. 

Mr. Pollexfen. My Lord, there are Perſons 
here that will upon their Oaths declare, That 
Mr. I aterhouſe has often told them the Practice 
was otherwiſe, even in his Vime, and afterwards 
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a long Time before this new Way of Proceeding 
came in. 

Mr. Ince. My Lord, if I might have Liberty to 
ſpeak, I can ſay Mr. MWaterbouſe has told me. 

L. C. J. Pray be quiet Mr. Ince. 

Mr. 7 «ft. Allybone. But pray Mr. Pollexfen give 


me leave to mind you how the Evidence ſtands 
againſt you; the Ohjections are, that this has been 
a Practice but for twelve Years laſt paſt: If that 
be true, I think it goes a great Way, for the Pra- 
ctice of twelve Years is Precedent enough, Prima 
Facie, that ſuch is the Practice; for how ſhall we 
come to the Knowledge of the Practice, bur from 
our Officer Sir Samuel Aſiry, who has been here 
examined? And he tells you, that upon his com- 


ing into the Office, when it could not be ſo 


doubtful as now, it ſeems, it is, he took Inſtru- 
ctions from Mr. Ii uterbouſe: I allow you tis but 
his Certificate, but that muſt go a great Way 
with the Court. 

Sir Rob. Sawyer. Such a Practice as this has 
been always very rare in Informations for Miſde- 
meanors; and they bring you nothing of any Pre- 
cedent older than Sir Samuel Aſiry's Time. 

Mr. Finch. Pray, my Lord, give me leave to 
vary the Queſtion; I do not now make it a Que- 
ſtion, whether your Lordſhips ſhould grant my 
Lords the Biſhops an Imparlance, but whether you 
would think fit to look into the Courſe of the 
Court before that Time that Sir Samuel Aftry 
ſpeaks of, and take Time to conſider and ſearch 
into Precedents. 

Mr. 7uſt. Allybone. Do you, Mr. Finch, give us 
any one Reaſon or Precedent that may make us 
doubt, whether this be the Courſe of the Court 
or no? And you could not but be aware of this 
before, and therefore ſhould have come prepared 
to make out your Objection. | 

Mr. Finch, Mr. Pollexfen and the reſt of the 
Practiſers in my Lord Hales's Time will tell you, 
that the Courſe was otherwiſe in his Time. Sir Sa- 
muel Aſiry indeed tells d, it has been fo ſince his 
Time; but this was one of the Points, it ſeems, 
that he was ignorant of, which made him enquire 
of Mr. Waterhouſe, ſo doubtful was this Practice. 

Sir Samuel Aſtry. I was an Attender upon this 
Court before I came into this Office, but it was 
in another Place, on the other Side of the Court; 
and therefore was not concerned ſo much to know 
what was the Courſe on this Side, till I came into 
this Office. 

Mr. Soll. Gen. Theſe Gentlemen differ among 
themſelves, one would have an Imparlance, the 
other only Time to plead I believe truly they can- 
not tell what they would have, I pray the Rules 
of the Court may be kept to. 

Sir Samuel Aſiry. Here are two Clerks that fit 
by me, that have been a long Time in the Office, 
Mr. Harcourt, my Secondary, and the Clerk of 
the Rules; I pray they may be asked their Know- 
ledge of this Matter. 

Mr. Att. Cen. Certainly theſe Gentlemen think 
they have a Privilege above all other People, that 
they muſt not be ſubject to the ſame Rules as others 
are! Weonour Parts have taken all the Methods that 
we could to make this Matter manifeſt, and what is 
it that theſe Gentlemen now propoſe? They pray 
you to take Time to conſider, but have they uſed the 
right Means of creating a Jcalouſy or Suſpicion in 
the Court, that the Courſe is otherwiſe? They can 
give no Inſtance of it, and all they ſay is, tis a Nega- 
tive, that this = not the Courſe of the Court, but the 
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Imparlance that they beg is in the Affirmative, 


ſurely that they can find Proof of, if it be ſo. As 


for my Lord Holliss Caſe, that is with us, and 


not againſt us; let Mr. Pollexfen ſhew that ever 


any one of the Men that were brought into Court 


in Cuſtody, either had Time to plead, or an Impar- 


lance. | 
I. C. J. Sir Samuel Aſfiry ſays he has given you 
his Opinion, and here are two other Clerks of the 
Office that he refers himſelf to, are you willing 
that they ſhould be asked? 

Mr. H. Pemberton. Yes, my Lord, with all our 


Hearts. | 


I. C. J. Mr. Harcourt, how long have you 


been a Clerk in the Crown- Office? 


Mr. Harcourt. About ſeventeen or cighteen Years, 


my Lord. 


L. C. J. How long have you known the Pra- 
ctice of the Court in this Matter, and what is it? 
Mr. Harcourt. J cannot charge myſelf ſo with 


Particulars from the Time of my coming into the 


Office, but for theſe ten or twelve Years paſt (I 
remember) it has been as the King's Council preſ- 
ſed, and as Sir Samuel Aſiry has declared. 

L. C. F. What ſay you, Mr. $i//yard, how long 
have you known the Crown-Office? 

Mr. Sillyard, J have been a Clerk here about 


thirty Years. 


I. C. J. Well, and how has the Practice been 
all your Time? 

Mr. Sillyard. T have not fat here as Clerk of 
the Rules but a little while, but {ſince I have 


fat here, I have always obſerved it to be the 


Practice, that one that comes in Cuſtody ſhould 
plead immediately; it was a Thing heretofore 
that did not ſo often happen as it hath done here 
of late, therefore I cannot ſo well ſpeak to it; but 
it hath fallen out frequently within ſome Years 
laſt paſt, and that hath been the conſtant Courſe. 

Sir Samuel Aſery. When you firſt came to be 
Attorney-General, Sir Robert Sawyer, I am ſure it 
was ſo. 

Mr. Att. Gen. Pray let me ask you, Mr. S:1lyard, 
you ſay you have known the Office thirty Years, 
when you firſt came to the Office, were Informa- 


tions as frequent as they are now, and have been 


of late? | 

Mr. Holl. Gen. It was ſo in the Caſe of Mr. Hamp- 
den, when you were Attorney-General, Sir Robert 
Sawyer, he was forced to plead immediately to an 


Indictment, for a Crime that perhaps you will ſay 
was near upon Treaſon. 
Sir Rob. Sawyer. Yes, truly, it wanted but one 


Witneſs, that was all. 
Mr. Soll. Gen. But yet the Indictment was only 
for a Miſdemeanor, and there we ſtruggled and 


: debated the Matter, but were forced to give it 
over, becauſe the Courſe of the Court was againſt 


us, ſo it has been by the unqueſtionable Teſtimo- 


ny of Sir Samuel Afiry for theſe twelve Years laſt 


paſt; and in thoſe twelve Years we have had many 
Changes, perhaps there may have been twelve 
Chief Judges, and they have all affirmed it, and 
if I then make it out, that in all theſe Judges 
Times that are within our Remembrance, it has 
gone thus, then there are enough Precedents in 
the Matter. 

Sir Rob. Sawyer. But, my Lord, I deſire to 
know, whether that were the antient Courlc, 


Mr. Sollicitor? 
Mr. Soll. Gen. They that make the Objection 


ought to prove it; but I will name Sir Robert Saco- 
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Jer another Caſe, and that is the Caſe of Sir Sa- 
mul Barnardiſion, which was the Cale of a Libel 
too, he was forced to plead immediately, and it 
colt him 10,0001. Fine. 

I. C. F. Well, Gentlemen, have you done on 
either Side ? 

Mr. S. Pemberton. If your Lordſhip will pleaſe 
to give us Time till to Morrow Morning, we will 
come hither by Rule of Court, and bring you 
ſome Certificates and Affidavits, or elſe ſome Pre- 
cedents that we hope will fatisty your Lordſhip in 
this Matter. 

L. C. J. No, Brother, we cannot do that; the 
Queſtion is what the Courſe of the Court is, we 
have an Account of that from Sir Samael Aft; 
for twelve Years of his own Knowledge, and from 
Mr. J/aterhouſe by him for ſixty Years ; but for 
Mr. J/aterhouſe they except againſt him, and ſay 
he was a Perſon that was always lazy and did not 
ſo well underſtand his Buſineſs, and now is ſuper- 
annuated, that is ſaid, but is but gratis diftum, 
perhaps it may be fo, perhaps not; and they have 
offered to examine Mr. Ince about ſome Opinion 
that he has had from this Mr. Z”aterhouſe; it may 
be he may have asked him ſome Queſtion that may 
lead to it, and he may have given him ſome ſlight 
Anſwer, but then = are thele two Perſons, 
Mr. Harcourt, and Mr. Sillyard, and the one has 
been a Clerk theſe ſixteen or ſeventeen Years, and 
the other has known the Office thirty Years 
though there were not heretofore ſo many Infor- 
mations of this Nature and Kind as now of late, 
but {till they ſay, that a Perſon that comes in upon 
a Commitment, or a Recognizance, ſhall never 
have any Imparlance. 

Mr. Soll. Gen. Can they give any one Inſtance 
that has any the leaſt Shadow to the contrary? 

Mr. Pollexfen. My Lord, if we had Time, we 
hope we ſhould be able to ſatisfy you in this Mat- 
er, 

Mr. Soll. Gen. You have had Time enough to 
prepare yourſelves for this Queſtion, if you had 
thought you could do any good in it. 

L. C. F. Would the Courſe of the Court be 
otherwiſe to Morrow than it is to Day, we have 
taken all the Care we can to be ſatisfied in this 
Matter, and we will take Care that the Lords the 
Bithops ſhall have all Juſtice done them, nay, they 
ſhall have all the Favour by my Conſent that can 
be ſhewn them, without doing wrong to my Ma- 
{ter the King; but truly I cannot depart from the 
Courſe of the Court in this Matter, if the King's 
Council preſs it. 

Mr. Att. Gen, My Lord, we muſt pray your 
Judgment in it, and your Direction, that they 
may plead. | 

L. C. J. Truly I think they mult plead to the 
Information. 

Mr. Att. Gen. Sir Samuel 4//ry, pray ask my 
Lords whether they be Guilty or Not Guilty. 

Then his Grace the Lord Archbiſhop of Cantei- 
bury food up, and offered a Paper to the Court. 

I.. Archbiſh. of Cant. My Lord, I tender here 
a ſhort Plea (a very ſhort one) on Behalf of my- 
ſelf and my Brethren the other Defendants; and I 
humbly defire the Court will admit of this Plea. 

L. C. J. If it pleaſe your Grace, it ſhould have 
been in Parchment. 

Ar. Soll. Cen. What is that my Lord offers to 
the Court? 

L. C. J. We will ſee what it is preſently, 
Mr. Sollicitor. 

Biſh. 
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Biſb. of Peterb. I pray, my Lord, that the Plea 
may be read. : 

Ar. Soll. Gen. But not received. 

My. Att. Gen. No, we deſire to know what it 
is firlt. | 

Sir Rob. Sawyer. Mr. Attorney, if they will 
plead, the Court ſure is obliged to receive it. 

L. C. J. If it is a Plea, your Grace will ſtand 
by it. 
|  - Archbiſh. of Cant. We will all ſtand by it, 

my Lord it is ſubſcribed by our Council, and 
we pray it may be admitted by the Court. 

Mr. S. Pemberton. I hope the Court will not 
deny to receive a ſpecial Plea, if we offer one. 

L.C. J. Brother, let us hear what it is. 

Mr. Holl. Gen. Read it if you pleaſe, but not 


receive it. BOY 
Clerk reads the Plea ;, which in Engliſh is thus: 


The Bisyors PLEA. 


1 D the aforeſaid William Archbiſhop of Can- 
terbury, William Biſbop of St. Aſaph, Fran- 
cis Biſhop of Ely, John Biſhop of Chicheſter, 
Thomas Biſhop of Bath and Wells, Thomas Biſhop 
of Peterborough, and Jonathan Biſhop of Briſtol, 
being preſent here in Court in their own Perſons, pray 
Ojer of the Information aforeſaid, and it is read to 
them, which being read and heard by them the ſaid 
Archbiſhop and Biſhops, the ſaid Archbiſhop and 
Biſhops ſay, that they are Peers of this Kingdom of 
England, and Lords of Parliament, and each of them 
is one of the Peers of this Kingdom of England, and 
a Lord of the Parliament, and that they being (as 
before is manifeſt) Peers of this Kingdom of Eng- 
land, and Lords of Parliament, ought not to be com- 
pelled to anſwer inſtantiy for the Miſdemeanor afore- 
ſaid, mentioned in the ſaid Information exhibited here 
againſs them in this Court; but they ought to be requi- 
red to appear by due Proceſs in Law iſſuing out of this 
Court here upon the Information aforeſaid, and upon 
their Appearance to have a Copy of the ſaid Informa- 
tion exhibited againſt them, and reaſonable Time to 
emparle thereupon, and to adviſe with Council learned 
in the Law, concerning their Defence in that Behalf, 
before they be compelled to anſwer the ſaid Information. 
W hereupon, for that the ſaid Archbiſhop and Bi- 
ſbops were impriſoned, and by Writ of our Lord the 
King, of. Habeas Corpus, «irefted to the Lieutenant 
of the Tower of London, are now brought here in 
Cuſtody, without any Proceſs upon the Information 
aforeſaid iſſued againſt them, and without having any 
Copy of the ſaid Information, or any Time given them 
to imparle, or be adviſed, they pray Judgment, and 
the Privilege of Peers of this Kingdom, in this Caſe to be 
allowed them; and that they the ſaid Archbiſhop, 
and Biſhops, may not be compelled inſtantly to anſwer 

the Information aforeſaid, &c. | 
| RopEeRT SAWYER. 

HEN. Fincn. 

HEN. PoLLEXFEN. 


Mr. Att. Gen. My Lord, with your Lordſhip's 
Favour, this, in an ordinary Perſon's Cale, would 
perhaps be thought not fair Dealing, or that which 
(ir being in the Caſe of theſe Reverend Prelates) 
I ſhall! not now name; to make all this Debate and 
Stir in a Point of this Nature; to take the Judg- 
ment of the Court after three or four Hours ar- 
guing, and when the Opinion of the Court has 
been delivered, then to put in a Plea to the Juriſ- 
diction of the Court 


Sir Rob. Sawyer. It is no ſuch Plea, _. 

Mr. Att. Gen. It is ſo in Effect; but certainly it 
is ſuch an Irregularity, and ſuch an unfair way of 
proceeding as would not be endured in an ordinary 
Caſe; and I hope you will give fo little Coun- 
tenance to it, as to reject it, and make them plead 
according to the uſual Courſe and Way of Pro- 
ceedings. Certainly a Plea of this Nature, after ſo 
long an Argument, would be reckoned nothing bur 
a Trick. 

Mr. S. Pemberton. We hope the Court and you 
are not of one Mind, Mr. Attorney, in this Matter; 
we deſire the Court to receive the Plea. 

Mr. Att. Gen. With Submiſſion, the Court 1s 
not bound to receive Pleas that are put in purely 
for Delay, as this is; for the Judgment of the 
Court has been already given in the very Matter 
of this Plea z and for rejecting a Plea, it is done 
every Day; if a Man puts in a meer trifling dila- 
tory Plea, the Court may reject it. Does this Plea 
contain any thing in it, but what has been argued 
and debated pro & con, and ſettled by the oe 
already? If they will put in any Plea in Chief 
they may, butſuch a Plea as this, I hope ſhall nor 
have ſo much Countenance as to be received by 
the Court. 

Mr. Pollexfen. Do you demur to it ? if you 
pleaſe, Mr. Attorney, we will join in Demurrer 
with you. | 

© 9d Att. Gen. No, there will be no need of 
thar. 

Mir. Soll. Gen. Surely the Court will never give 
ſo much Countenance to it, as to receive it. 

Mr. Finch. If you will, pleaſe either to reply 
or demur, Mr. Sollicitor, weare here to maintain 
the Plea. 

Mr. Soll. Gen. If you were here, you would 
ſay the ſame thing that we do. My Lord, this 
Pleais, That my Lords the Biſhops are not bound 
to plead inſtantly; ſo that 'tis not a Queſtion, 
Whether they ought to anſwer, or not to an- 
ſwer, but whether they ought ro anſwer imme- 
diately, and what do they ſay more? They 
would have an Imparlance, and Time to conſult 
with their Council whar they ſhall plead, which 
is all but one and the ſame thing; and what is 
the reaſon they give for this? They induce it 
thus, Theſe Noble Perſons are Peers of the Realm, 
and ſo ought not to be compelled to plead immedi- 
ately : This, if I miſtake not, is the Sum of their 
Plea. Now, pray my Lord, what fort of Plea is 
this? It is not a Plea to the Juriſdiction of the 
Court, though it do in a ſort decline the Juſtice 
of the Court? Is it a Plea in Abatement? No, 
it is not; for it is only to gain Time: And do 
they now offer any thing more for themſelves, 
than what was ſaid by their Council before? only, 
that we are Peers of the Realm, and that ſuch 
is the Privilege of Peers, that they ought to 
have an Imparlance, and Time to plead, and that 
they ought not to anſwer preſently. My Lord, 
this Matter hath been long agitated in the Court 
already; your Lordſhip, and the Court, have 
given your Judgments, and we know your Lord- 
ſhip, and the Court, will not admit of Tricks to 
delay the King's Cauſes. We all know the Term 
is a ſhort Term; and what I faid in the Begin- 
ning upon this Matter, I ſay again, it is the In- 
tereſt, and for the Honour of my Lords the 
Biſhops (if they underſtand their own Intereſt, 
and value their Honour) to have this Cauſe tried 


as ſoon as may be; but this Trifling and Tricking 
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is only for Delay: For what Iſſue can be taken 
upon this Plea ? Certainly none. And if we 
ſhould demur, what will be the End of that, 
but only to get Time to flip over the Term? It 
there were any thing worth the conſidering in 
this Plea, and that had not been already debated 
and ſettled, then it might concern us to g1VC 
ſome Anſwer to it; but we have ſpent three 
Hours, by my Watch, in the Diſpute, and the 
Matter having been over-ruled already, it is Time 
to have an End of it. Sure the Court will never 
be ſo treated by theſe Perſons that are of Council 
for my Lords the Biſhops, for it cannot be thought 
that my Lords the Bithops do it of rhemlelves and 
whether the rt will be ſo ſerved, we ſubmit to 
your Lordſhip.\, Certainly you will not receive 
ſuch a Plea as this, eſpecially it being in Paper, you 
will never counteijance ſuch a Practice fo far as to 
give theſe Eores Time to trifle with the Court. If 
any ſuch thing as a Plea be tender'd to the Court, 
it ought to be in Parchment; and if they would 
have an Imparlance, there ought to have been an 
Entry of a Petit Licemiam interloguendi upon the 
Roll, but not ſuch a Plea as this; for this in effect 
is no more than deſiring an Imparlance, which it 
it be granted of courſe, upon ſuch a Prayer en- 
tred upon the Roll, you take it of courſe; but if 
it be not of courſe, you cannot come in by way 
of Plea, it muſt be by Suggeſtion upon the Roll, 
and a Conceditur entred. It this be admitted as a 
Precedent, every Man hereafter that comes in 
upon any Information, will take Advantage of it, 
and plead ſuch a Plea as this; and if you grant 
an Imparlance in this Caſe upon this Plea, you 
muſt grant an Imparlance in every Cale. Certainly 
the Lav is not to be altered, the Methods of Pro- 
ceedings ought to be the ſame in every Cafe. And 
T hope you will not make a particular Rule in the 
Caſe of my Lords the Biſhops, without a ſpecial 
Reaſon for it. 

Mr. F. Pemberton. We put in this Plea, my Lord, 
and are ready to abide by it ; and we ſay, that 
according to the Courle of the Court, it ought to 
be received. 

Mr. Att. Cen. No, but go2d Mr. Serjeant, tis 
in the Diſcretion of the Court whether they will 
receive it ornot; forthe Matter has been in Debate 
already, and has received a Determination ; the 
Court has over-ruled them in this very Point al- 
ready, and there is no more in this Plea than was 
in the Argument before, and therefore it ought to 
be rejected as a frivolous Plea. 


Mr. Soll. Gen. Here is a Plea offered in Writing, 


and in Paper; the Court ſees what it is, and J hope 


you will give no Countenance to it. 

Mr. Pollexſen. I do hope, my Lord, you will 
not judge this as a frivolous Plea 3 I think our Caſe 
is ſuch, that you will not do that; if you think 
fit you may over-rule it, but I hope you will not 
refule it. | 

Mr. Soll. Gen. The Court will certainly reje& a 
frivolous Plea, and they may do it. 


Mr. Pollexfen. But Mr. Sollicitor, I hope the 


Court will conſider of it, whether it be a frivolous | 


Plea or not. It is true, there has been a Debate 
about the Courle of the Court, and there has been 
an Examination of the Clerk of the Office, and 
the Court has gone upon his Certificate; but yet 
ſtill perhaps it may remain in Doubt, and it being 
a Queſtion of ſuch a Conſequence as this, it may 
very well deſerve the Court's Conſideration. There 
never was a judicial Settlement of it that I know 


of yet; nor do I know any way of having it ſa- 
tis factorily ſettled, but by the Judgment of the 
Court entred upon Record. Here we offer a Plea 
that contains the Matter in Debate, and this Plea 
will appear upon Record; and if upon Conſide- 
ration of the Plea your Lordſhip ſhall think fit to 
over-rule it, and be of Opinion againſt the Plea, 
then will you, by your Reſolution, in a judicial 
way, ſettle the Queltion that has hitherto been 
in Controverly. 

L. C. J. Mr. Pollexfen, TI would ask you whe- 
ther the Council have dealt ingenuouſly with the 
Court or no in this Matter, after four Hours De- 
bate, and the Opinion of the Court delivered, to 
come and ſum up all the Arguments in ſuch a 
Plea as this, and fo put us upon debating it over 
again? | 

Ar. Pollexfen. My Lord, certainly this has 
been done before, without Offence. After we 
had moved for a Thing which was denied upon 
Motion, it is no ſuch great Diſreſpect to the 
Court, with Submiſſion, to put the ſame Matter 
into a Plea, for the judicial Opinion of the Courr. 

Sir Rob. Sawyer, That, without all Queſtion, 
has been done a great many times. 

Mr. Soll. Gen. How many times have you been 
accuſed of playing Tricks, Sir Robert Sawyer ? 

Sir Robert Sawyer. Not ſo many as you, Mr. 
Sollicitor. 

Mr. Soll. Gen. I don't ask it as if I queſtioned 
it; - I aſſure you, I don't doubt it of your Part 
at all. | 

L. C. J. Pray Gentlemen don't fall out with 
one another at the Bar; we have had Time enough 
ipent already. | i 

Mr. Pollexfen. Truly, my Lord, I would not 
trick with the Court in any Caſe, nor on the 
other ſide would I be wanting to adviſe, and do 
for my Client what I am able, and lawfully may. 
We have laboured all we could to get Time for 
my Lords the Biſhops to imparle to this Infor- 
mation; and we have been the more earneſt in 
it, Hecaule it concerns us, who attend this Bar, 
to take what Care we can that the Courſe of the 
Court may be obſerved; but as for this Matter, we 
ſuppoſe this Practice of the Court is not in Law 
a good Practice. Now what Way in the World 
has any Man to bring this ſo in queſtion, as to 
have a judicial Reſolution of the Court about it, 
but by ſuch a Plea? We take it, that it is uſual 
and legal for us to have an Imparlance, and a Man 
would imparle, but the Court upon Motion re- 
fuſed to give him an Imparlance. Is it not, think 
you, very fit for the "ry to have this judici- 
ally entered upon Record? where all this Mat- 
ter will appear, and the Party may be relieved 
by Writ of Error, if the Judgment of the Court 
ſhould be wrong; but truly I cannot fee how 
the Court can refuſe the Plea; for it ſo be a Plea 
be pleaded, they have their Liberty to anſwer it 
on the other {ide by a Replication, or elſe to 
demur, and the Judgment of the Court may 
be had upon it one Way or other; but the Court 
will never go about to hinder any Man from 
pleading where here he may plead by Law. Here 
is a Plea put in, and the Court ſure will take no 
Notice what 1s the Matter of the Plea, till the 
other Party have either replied or demurred. 
The ſame thing may happen in any other Plea that 
is pleaded, and the Party will be without Remedy 
upon a Writ of Error, becauſe the Plea being 
rejected, there does nothing appear upon Record. 

: Truly 


1688. 


Truly for the Court to reject and refuſe the Plea, 
would be as hard as the refuſing of the Impar- 
lance, and we know no Way we have to help 
our ſelves. | 

| Mr. Holl. Gen. You might have entered your 
Suggeſtion for an Imparlance upon the Roll, 
and then it would have appeared upon Record, 
and if the Court had unjuſtly denied it you, 
you would have had the Benefit of that Sugge- 
{tion elſewhere. Truly, my Lord, I think if a- 
ny thing be tricking this is, for it is plainly ill 
pleading. 

Mr. Finch. Then pray demur to it. 

Mr. Soll. Gen. No, Sir, 'tis fencing with the 
Court, and that the Court won't ſuffer. It is 
only to delay; and if we ſhould demur, then 
there muſt be Time for arguing ; and what is the 
Queſtion after all, but whether you would be 
of the ſame Opinion to Morrow, that you are to 
Day ? 

955 Rob. Sawyer. I would put Mr. Sollicitor in 
Mind of Fitz- Harris's Cale, which he knows very 
well: He pur in a Plea, and we for the King 
deſired it might not be received; but the Court 
gave him Time to put it into Form, and I was fain 
to join in Demurrer preſently, and ſo may theſe 
Gentlemen do if they pleaſe. 

Air. Soll. Gen. Yes, Sir Robert Sawyer, I do 
know the Caſe of Fitz- Harris very well; I was 
aligned of Council by the Court for him; we 
were four of us, and there was a Plea pur in, 
but no ſuch Plea as this. There was an Indict- 
ment of High-Treaſon againſt him, in which 
Caſe it is agreed on all Hands, that the Party 
muſt anſwer preſently ; but becauſe he ſuggeſt- 
ed here at the Bar, ſays he, I have Matter to 
plead to the Juriſdiction of the Court, and ſhew- 
ed what it was. I was impeached before the 
Lords in Parliament for Treaſon, for the ſame 
Matter of which I am here accuſed. The Court 
did give him Time to put this into Form, and 
we were aſſigned his Council to draw it up for 
him, and accordingly we did put that Matter in- 
to a Plea, that we were here indicted for one 
and the fame Treaſon for which we were im- 
peached in Parliament, and that that Impeach- 
ment was til] depending, and fo we reſted in the 
Judgment of the Court, whether we ſhould be 
put to anſwer it here. This was a Plea that car- 
ried ſomething of Weight in it, and not ſuch a 
trifling one as this. Ir is true, Sir Robert Sawyer, 
who was then Attorney General, did preſs the 
Court to over-rule it immediately; but it being 
a Matter of ſome Importance, the Court would 
not do that, but had it argued ſolemnly by Coun- 
cil on both Sides, and at laft there was the Opini- 
on of three Judges againſt one, that the Plea was 
no good Plea. But what is that to ſuch a trifling 
Plea as this? | 

Mr. Att. Gen. Pray, my Lord, favour me afew 
Words about that Caſe of Mr. Fitz-Harris. It is 
true, there was a Plea put in, and it is true alſo, 
that that which brought that Plea to be argued, 
was the Demurrer that was put in by Sir Nobert 
Sawyer, who was ſo zealous and haſty in the 
Matter, that becauſe the Court did not preſently 
over-rule the Plea, as he deſired, he immediately 
demurred, before the reſt of the King's Council 


could offer at any thing about it; and thereupon 


ir was put tothe Judgment of the Court, and no 
doubt muſt be argued, and ſpoketo on both Sides; 
but where Pleas are really in Abuſe of the Court, 
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the Court never gives any Countenance to them: 
Nay, truly I have known another Courſe taken; 
I am unwilling to mention a Caſe that happened 
much about that Time too in this Court, be- 
cauſe of that Regard I have to my Lords the 
Biſhops, but Sir Robert Sawyer remembers it 
very well, I am ſure: Ir was the Cale of one 
AU hitater, who for a Thing like this, putting in 
atrifling Plea, not only had his Plea rejected, but 
ſomething elſe was ordered. I could ſhew the 
Precedent, but that I am more tender than to 
preſs it in this Caſe, becauſe there the Court or- 
der'd an Attachment to go againſt him; bur I 
will put theſe Gentlemen in Mind of another 
Caſe, and that is the Caſe of a Peer too: It is the 
Caſe of my Lord Delamere, which they cannot 
but remember, it being in the higheſt Caſe, a 
Caſe of Treaſon. When my Lord Delamere was 
arraigned, and to be tried for High Treaſon, he 
put in a Plea before my Lord Chancellor, who 
was then High Steward, and Sir Robert Sawyer, 
who was then Attorney General, prayed the Lord 
Steward, and the Peers, to reject it, and the Court 
did reject it (as we hope the Court will do this) 
and would never fo far delay Juſtice as to admit of 
a Plea thar carried no Colour in it, and there was 
no Demurrer put into the Plea, but it was abſo- 
lutely refuſed. My Lord, in this Caſe we have 
had the Judgment of the Court already, and 
therefore we muſt now deſire that this Plea may 
be rejected. | 

r. Soll. Gen. My Lord, we have now gone 
out of the Way far enough already; it is Time 


for us to return, and bring the Cale into its due 


ap We pray your Lordſhip to reject this 
ea. 

Sir Robert Sawyer. My Lord, we are in your 
Judgment, whether you will receive this Plea or not. 

L. C. J. You ſhall have my Judgment preſent- 
ly; but my Brothers are to ſpeak firſt. 

Mr. Juſt. Allybone. Mr. Pollexfen makes ita Que- 
ſtion, whether this Plea may be rejected or not, 
or whether it ought to be received, and the Court 
give their Judgment upon it. | 

Mr. Juſt. Powell. Truly I do not know whe- 
ther the Court can reject this as a frivolous Plea. 

L. C. J. Surely we may, and frequently do. 

Mr. Att. Gen. You do it every Day; 'tis a fre- 

uent Motion: If a frivolous Plea be put in, be- 
fre it be entred upon Record asa Plea, the Court 
may refuſe it, if they ſee Cauſe. 

Mr. Juſt. Allybone. Truly if it may be, this ap- 
pears to me a frivolous Plea, 

Mr. Juſt. Powell. I do not know how the Court 
can reject any Plea that the Party will put in, if 
he will ſtand by it, as they ſay they will here; 
and I cannot think this a frivolous Plea, it con- 
cerning the Privilege of Peers and Lords of Par- 


liament. 


Mr. Fuſt. Allybone. Brother Powell, I would be 
as tender of the Privileges of Parliament, and 
ſpeak with as much Reſpect of the Privileges of 
to Peerage, as any body elſe ; but for the Mat- 
ter of the Plea, truly it appears to me, that the 
Peers are named in it only for Faſhion fake, and 
it is frivolous. 

Mr. Juſtice Powell. The Matter of the Plea, 
except only their being ſaid to be Peers and 
Lords of Parliament, was ſpoke to before, but 
it was only obiter, and by way of Motion; but 
now it may come before us for our Judicial Deter- 
mination, as | 
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Mr. Fuft. Allybone. Pray let the Plea be read 
again. [1/hich was done. | | 

Mr. Fuſt. Allybone, This Plea is no more but 
that which has been denied already upon ſolemn 
Debate; and if it be in the Power of the Court 
to reject any Plea, ſurely we ought to reject this. 
Indeed I know not what Power we have to re- 
ject a Plea; but if we have Power, this ought to 
be rejected. | 

Mr. Fu. Powell. I declare my Opinion; I am 
for receiving the Plea, and conſidering of 1t. i 

Ar. Faft. Holloway. I think as this Caſe is, this 
Plea ought not to be received, but rejected, be- 
cauſe tis no more than what has been denied alrea- 
dy. I am not aſhamed to ſay, that I ſhould be 
very glad and ready to do all things that are conſiſt- 
ent with my Duty, to ſhew Relpect to my Lords 
the Biſhops, ſome of whom are my particular 
Friends; but I am upon my Oath, and mult go 
according to the Courſe of Law. 25 

L. C. F. We have asked, and informed our 
ſelves from the Bar, whether we may or can re- 
ject a Plea; and truly what they have ſaid, hath 
ſatisfied me that we may, if the Plea be frivolous 
and this being a Plea that contains no more than 
what has been over-ruled already, after hearing 
what could be ſaid on both Sides, I think the 
Court is not bound to receive the Plea, but may 
reject it, and my Lords the Biſhops muſt plead 
over. 

Mr. Att. Gen. We pray they may plead in 
chief. 

Clerk. My Lord Archbiſhop of Canterbury, is 
your Grace guilty of the Matter charged upon you 
in this Information, or not guilty? 

Archbiſhop of Cant. Not guilty. 

Clerk. My Lord Biſhop of St. 4/aph, is your 
Lordſhip guilty of the Matter charged upon you 
in this Information, or not guilty ? 

Biſh.of St. Aſaph. Not guilty. 

Clerk. My Lord Biſhop of Ely, is your Lord- 
ſhip guilty of the Matter charged upon you in this 
4 or not guilty? 

Biſh. of Ely. Not guilty. | 

Clerk. My Lord Biſhop of Chicheſter, is your 


Lordſhip guilty of the Matter charged upon you 


in this Information, or not guilty ? 

Biſh.of Chicheſter. Not guilty. 

Clerk. My Lord Biſhop of Bath and Wells, is 
your Lordſhip guilty of the Matter charged upon 
you in this Information, or not guilty? 

Biſh. of Bath and I/ells. Not guilty. 

Clerk. My Lord Biſhop of Peterborough, is your 
Lordſhip guilty of the Matter charged upon you 


- inthis Information, or not guilty? 


Biſh. of Peterborough. Not guilty. 
Clerk. My Lord Biſhop of Briſtol, is your Lord- 


os guilty of the Matter charged upon you in this 
Into 


rmation, or not guilty? 
Biſh. of Briſtol. Not guilty ? | 
Mr. Ait. Gen. My Lord, I pray the Clerk 
may join Iſſue on the Behalf of the King, that 
ſo we may come to Trial; and we would have 
theſe Gentlemen take Notice, that we intend to 


try this Cauſe on this Day Fortnight ; and we 


pray Liberty of the Court, that we we may try 
it at Bar. 


L. C. J. Are you not too haſty in that Moti- 
on, Mr. Attorney ? 


Mr. Att. Gen. My Lord, we ſhould indeed 
make it the Motion of another Day ; but we do 
now tell them this ex abundanti, becauſe my 


Lords the Biſhops are now here, and will, I ſup- 
pole, take Notice, that we do intend to move it 
another Day. | 

Mr. Holl. Cen. We now give them Notice, that 
we intend to move. 

Sir Robert Sawyer. For that you nced not trou- 
ble your ſelves; we are very deſirous it ſhould 
be tried at Bar, and that as ſoon as you pleaſe. 

Mr. Alt. Gen. Well then you take Notice it will 
be tried this Day Fortnight. ä 

L. C. J. Well, what ſhall we do with my 
Lords the Biſhops? 

Mr. Ait. Cen. They are Bailable, no queſtion of 
it, my Eord, if they pleaſe. 

L. C. 7. Then, my Lords, we are ready to bail 
you, if you pleaſe. | 

Sir Rob. Sawyer. We defire your Lordſhip | 
would be pleaſed to take their own Recogni- 
zance. | 

L. C. J. What ſay you, Mr. Attorney? I think 
that may do well enough. | 

Mr. Att. Gen. My Lord, with all my Heart; 
we will do it. 

L. C. J. In what Penalty ſhall we take it? 

Mr. Att. Gen. One thouſand Pound I think, 
my Lord, his Grace, and five hundred Pounds 
a- piece the reſt. Wo 

Sir Robert Sawyer. What Neceſlity is there for 
ſo much ? 

Mr. Att. Gen. Look you, Sir Robert Sawyer, to 
ſhew you that we do inſiſt upon nothing that 
ſhall look like Hardſhip, what my Lords have 
been pleaſed to offer, concerning taking their 
own Recognizance, we agree to, and what Sums 
the Court pleaſes. T 

Mr. Soll. Gen. It is all one to us; we leave it 
wholly to the Court. | 

Sir Robert Sawyer. Only I have one Thing 
more to beg of your Lordſhip, on the Behalf of 
my Lords the Biſhops, that you will pleaſe to 
order, that in the Return of the Jury there may 
be forty-eight returned. 

Mr. Att. Gen. I tell you what we will do; Sir 
Samuel Aſiry ſhall have the Freeholders Book, if 
you pleale, and ſhall return twenty-four. 

Sir Robert Sawyer. Eight and forty has been al- 
ways the Courſe, when the Jury is returned by Sir 
Samuel Aſtry. | 

Mr. Soll. Gen. My Lord, I pray the Officer 
may return the Jury, according as is uſual in Caſes 


of this Nature. 


Mr. Att. Gen. Do you admit of a Trial at Bar, 
Gentlemen? Ts 

=» Robert Sawyer. Yes, and try it when you 
will. 

L. C. J. They fay it ſhall be this Day Fort- 
night, and let there be a Jury according to the 
uſual Courſe. ET 

Sir Robert Sawyer. We pray it may be in the 
_ of the Attorneys or Sollicitors on both 
Sides. 

L. C. J. What is the uſual Courſe, Sir Samuel 
Aſiry ? Do you uſe to return twenty-four, or 
forty-cight, and then ſtrike out twelve a- piece, 
which I perceive they deſire for the Defen- 
dants ? 

Sir Samuel Aſiry. My Lord, the Courſe is both 
ways, and then it may be as your Lordſhip and 
the Court will pleaſe to order it. 

L. C. J. Then take forty-eight, that is the 
faireſt. 
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Mr. Att. Gen. We agree to it; we deſire no- 
thing but a fair Jury. 

Sir Rob. Sawyer. Nor we neither; try it when 
you will. 

L. C. J. Take a Recognizance of his Grace 
my Lord of Canterbury in 2001. and the reſt of 
my Lords in 100 J. a- piece. 

Mr. Att. Gen. What your Lordſhip pleaſes for 
that, we ſubmit to it. 

Clerk, My Lord of Canterbury, your Grace ac- 
knowledges to owe unto our Sovereign Lord the 
King the Sum of 200 J. upon Condition that your 
Grace ſhall appear in this Court on this Day Fort- 
night, and ſo from Day to Day, till you ſhall be 
diſcharged by the Court, and not to depart without 
Leave of the Court. Is your Grace contented? 

Archbiſh.of Canterbury. 1 do acknowledge it. 

Clerk. My Lord Biſhop of St. Aſaph, you ac- 
knowledge to owe unto our Sovereign Lord the 
King the Sum of 1001. upon Condition that your 
Lordſhip ſhall appear in this Court on this Day 
Fortnight, and ſo from Day to Day, until you 
ſhall be diſcharged by the Court, and not to depart 
without Leave of the Court. Is your Lordſhip 
contented ? 

Biſb. of Ft. Aſaph. I do acknowlege it. 

The lite Recognizances were taken of all the reſt 
of the Biſhops, and then the Court aroſe. ] 


FRIDAY, June 29th, 1688. 


Clerk, Rier, make Proclamation thrice. 

Crier. O yes! O yes! O yes! Our 
Sovereign Lord the King ftreightly charges and 
commands every one to keep Silence, upon Pain 
of Impriſonment. 

Cler of the Crotn. Call the Defendants. 

Cr:er. William Lord Archbiſhop of Canterbury. 

Archsiſh. Here. 

Crier. William Lord Biſhop of St. Aſaph. 

Biſh. of St. Aſaph. Here. 

Aud ſo the reſt of the Biſhops were called, and 
anſwered ſeverally.] | ; 

Clerk. Gardez votres Challenges. 

Swear Sir Roger Langley. 

Crier. Take the Book Sir Roger. You ſhall 
well and truly try this Iſſue between our Sovereign 
Lord the King and William Lord Archbiſhop of 
Canterbury, and others, according to your Evidence. 
So help you God. 

The {ame Oath was adininiſired to all the Fur), 
whoſe Names follow, viz. 


Sir Roger Langley, Bar. William Avery, Eſq; 
Sir Milliam Hill, Knt. Thomas Auſtin, Eſq; 
Roger Jennings, Eſq; Nicholas Grice, Eq; 
Thomas Harriot, Elq; Michael Arnold, Eſq; 
Jeoffery Nightingale, Eſqz Thomas Done, Eſq; 
William Withers, Eſq; Richard Shoreditch, Eſq; 


Clerk. You 'Gentlemen of the Jury who are 


ſworn, hearken to the Record: Sir Thomas Powys, 


Knight, his Majeſty's Attorney General, has ex- 
hibited an Information, which does ſet forth as 
followeth. | 


ſſ. Emorandum, That Sir Thomas Powys, Kt. 
M Attorney General of our Lord the King, 
who for our ſaid Lord the King in this Behalf pro- 
ſecures, came here in his-own Perſon into the Court 
of our ſaid Lord the King, before the King himſelf 
at I eſeminſter, on Friday next after the Morrow of 
the Holy Trinity in this Term; and on the Behalf 
of our ſaid Lord the King, giveth the Court here 
Vor. IV. 


to underſtand and be informed, That our ſaid Lord 
the King, out of his ſignal Clemency, and graci- 
ous Intention towards his Subjects of his Kingdom 
of England, by his Royal Prerogative, on the 4th 
Day of April, inthe third Year of the Reign of our 
ſaid Lord the King, at MWeſtminſter inthe County of 
Middleſex, did publiſh his Royal Declaration, en- 
tituled, His Majeſty's Gracious Declaration to all his 
loving Subjects for Liberty of Conſcience, bearing Date 
the ſame Day and Year, ſealed with the Great Seal 


of England; in which Declaration is contained, 


James R. prout inthe firſt Declaration before recited. 
And the ſaid Attorney General of our ſaid Lord 
the King, on Behalf of our ſaid Lord the King, fur- 
ther giveth the Court here to underſtand and be in- 
formed, That afterwards, to wir, on the 7th 
Day of April, in the fourth Year of the Reign of 
our ſaid Lord the King, at Weſtminſter aforeſaid, in 
the County of Miadleſex aforeſaid, our ſaid Lord 
the King, out of his like Clemency, and gracious In- 
tention towards his Subjects of his Kingdom of Eng- 
land, by his Royal Prerogative, did publiſh his other 
Royal Declaration, entituled, His Majeſty's Gracious 
Declaration, bearing Date the ſame Day and Year laſt 
mentioned, ſealed with his Great Seal of England; 
inwhich Declarationis contained, James R. Our 
Conduct has been ſuch, &c. prout in the ſecond De- 


claration before recited, 


Which ſaid Royal Declaration of our ſaid Lord 
the King laſt mentioned, our faid Lord the King af- 
terwards, to wit, on the z3oth Day of April, in the 
fourth Year of his Reign aforeſaid, at Veſiminſter 
aforeſaid, in the County of Middleſex aforeſaid, did 
cauſe to be printed and publiſhed throughout all 
England; and for the more ſolemn Declaring, No- 
tification and Manifeſtation of his Royal Grace, 
Favour and Bounty towards all his Liege People, 
ſpecified in the Declaration laſt mentioned, after- 
wards, to wit, on the 4th Day of May, inthe fourth 
Year of his Reign, at Weſtminſter aforeſaid, in the 
County of Midaleſex aforeſaid, our ſaid Lord the 
King in due manner did order as followeth. 


At the Court at Whitehall, 4th of May, 1688. 


By the King's moſt Excellent Majeſty, and the Lords 
of his Majeſty's moſt Honourable Privy-Council. 


T is this Day ordered by his Majeſty in Council, That 
his Majeſty's Gracious Declaration, bearing Date 

the twenty-ſeventh of April laſt, be read at the uſual 
Time of Divine Service, upon the twentieth and twenty- 
ſeventh of this Month, in all Churches and Chappels 
within the Cities of London and Weſtminſter, and 
ten Miles thereabout; and upon the third and tenth of 


June next, in all other Churches and Chappels through- 


out this Kingdom. And it is hereby further Ordered, 
That the Right Reverend the Biſhops cauſe the ſaid 
Declaration to be ſent and diſtributed throughout their 


ſeveral reſpeftive Dioceſes, to be read accordingly. 
W. BRI PGMAN. 


And further, the ſaid Attorney General of our 
ſaid Lord the King, on Behalf of our ſaid Lord the 
King, giveth the Court here to underſtand and be 
informed, that after the making of the ſaid Order, to 
wit, on the 18th Day of May, in the fourth Year 


of the Reign of our ſaid Lord the King, at Ve- 


minſter aforeſaid, in the County of Middle/ex aforeſaid, 
William Archbiſhop of Canterbury, of Lambeth in 
the County of Surry ; William Biſhop of St. Aſaph, 
of St. A/aphin the County of Flint; Francis Biſhop 
of Eh, of the Pariſh of St. Andrew Holbourn in the 
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County of Middleſex; John Biſhop of Chicheſter, of 
Chicheſter in the County of Suſſex; Thomas Bithop of 
Bath and Wells, of the City of Wells in the Coun- 
ty of Somerſet; Thomas Biſhop of Peterborough, of 
the Pariſh of St. Andrew Hollourn in the County 
of Middleſex ; and Jonathan Biſhop of Briſtol, ot 
the City of Briſtol, did conſult and conſpire among 
themſelves to diminiſh the Regal Authority and Royal 
Prerogative, Power and Government of our ſaid Lord 
| the King in the Premiſes, and to infringe and 
clude the ſaid Order; and in Proſecution and Execu- 
tion of the Conſpiracy aforeſaid, They the ſaid Wil- 
liam Archbiſhop of Canterbury, Milliam Biſhop of 
St. Aſaph, Francis Biſhop of Ely, Jobn Biſhop of 
Chicheſter, Thomas Biſhop of Bath and Wells, The- 
mas Biſhop of Peterborough, and Jonathan Biſhop of 
Briſtol, on the ſaid eighteenth Day of May, in the 
fourth Year of the Reign of our faid Lord the 
King aforeſaid, with Force and Arms, &c. at Weſt- 
minſter aforeſaid, in the County of Middleſex 
aforeſaid, falſly, unlawfully, maliciouſiy, ſeditiouſly, 
and ſcandalouſly, did frame, compoſe and write, and 
cauſed to be framed, compoſed and written, a certain 
falſe, feigned, malicious, pernicious and ſeditious Li- 
bel in Writing, concerning our ſaid Lord the King, and 
his Royal Declaration and Order aforeſaid, ( under 
pretence of a Petition) and the ſame falſe, feigned, 
malicious, pernicious and ſeditious Libel, by them 
the aforeſaid Milliam Archbiſhop of Canterbury, 
- William Biſhop of St. Aſaph, Francis Biſhop of 
Ely, John Biſhop of Chicheſter, Thomas Biſhop of 
Bath and Fells, Thomas Biſhop of Peterborough, 
and Jonathan Biſhop of Briſtol, with their own 

Hands reſpectively being ſubſcribed, on the Day 
and Year, and in the Place laſt mentioned, in the 
Prefence of our ſaid Lord the Ring, with Force and 
Arms, &c. did publiſh and cauſe to be publiſhed; in 
which ſaid falſe, feigned, malicious, pernicious 
and ſeditious Libel is contained, The humble Pe- 
tition, &c. prout before in the Petition, to theſe 
Mords | reaſonable Conſtruction] in manifeſt Con- 
tempt of our ſaid Lord the King, and of the Laws 
of this Kingdom, to the evil Example of all others 


in the like Caſe affending, and againſt the Peace of 


our ſaid Lord the King, his Crown and Dignity, 
Sc. Whereupon the ſaid Attorney General of 
our ſaid Lord the King, on Behalf of our faid 
Lord the King, prays the Advice of the Court 
here in the Premiſes, and due Proceſs of Law to 
be made out againſt the [aforeſaid William Arch- 
biſhop of Canterbury, William Biſhop of St. 
Aſaph, Francis Biſhop of Ely, John Biſhop of 
Chichefter, Thomas Biſhop of Bath and Wells, 
Thomas Biſhop of Peterborough, and Jonathan 
Biſhop of Briſtol, in this Behalf, to anſwer our 
ſaid Lord the King in and concerning the Pre- 
miſes, Se. a | 

T. Powis. 

W. WILLIA us. 


To this Information the Defendants have plead- 
ed Not guilty, and for their Trial have put them- 
ſelves upon their Country, and his Majeſty's At- 
torney General kkewiſe: which Country you 
are. Your Charge 1s to enquire whether the De- 
fendants, or any of them, are guilty of the Mat- 
ter contained in this Information that hath been 
read unto you, or not guilty. If you findthem, 
or any of them guilty, you are to ſay ſo; and if 

you find them, or any of them, not guilty, you 


are to ſay ſo, and hear your Evidence. Crier, 
make Proclamation. 
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Crier. O yes! If any one will give Evidence 
on Behalf of our Sovereign Lord the King, againſt 
the Defendants, of the Matters whereot they are 
impeached, let them come forth, and they ſhall 
be heard. 

Mr. Wright. May it pleaſe your Lordihip, and 
you Gentlemen of the Jury, this is an Iuforma— 
tion exhibited by his Majeſty's Attorney Gene- 
ral againſt the moſt Reverend my Lord Arch- 
biſhop of Canterbury, and fix other Honourable 
and Noble Biſhops in the Information mentioned: 
And the Information ſets forth, "That the King, 
out of his Clemency and benign Intention to- 
wards his Subjects of this Kingdom, did put forth 
his Royal Declaration, bearing Date the fourth 
Day of April, in the third Year of his Reign, 
entituled, His Majeſty's Gracious Declaration to ail 
his loving Subjects for Liberty of Conſcience z and 
that afterwards, the twenty-ſeventh of April, lin 
the fourth Year of his Reign, he publiſhed another 
Declaration, both which have been read to you; 
and for the further Maniſeſtation and Notificati- 
on of his Grace in the ſaid Declaration, bearing 
Date the twenty- ſeventh of April laſt, his Majeſty 
did order, that the ſaid Declaration ſhould be 
read on the twentieth and twenty- ſeventh of May 
in the Cities of London and Meſiminſter, and ten 
Miles about; and on the third and tenth of June 
throughout the whole Kingdom : And that the 
Right Reverend the Biſhops ſhould ſend the ſaid 
Declaration to be diſtributed throughout their 
reſpective Dioceſes, to be read accordingly. Bur 
that the ſaid Archbiſhop and Biſhops the eighteenth 
of May, in the faid fourth Year of his ſaid Ma- 
jeſty's Reign, having conſpired and conſulted 
among themſelves to diminiſh the King's Power 
and Prerogative, did falfly, unlawfully, malici- 
ouſly, and ſcandalouſly, make, compoſe and 
write a falſe, ſcandalous, malicious and ſeditious 
Libel, under pretence of a Petition; which Libel 
they did publiſh in the Preſence of the ſaid King; 
the Contents of which Libel you have likewiſe 
heard read. To this they have pleaded not guilty : 
You, Gentlemen, are Judges of the Fact; if we 
prove this Fact, you are to find them guilty. 

Mr. Att. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, you have heard 
this Information read by the Clerk, and it has 
been likewiſe opened to you at the Bar; but be- 
fore we go to our Evidence, perhaps it may not 
be amiſs for us, that are of Council for the 
King, now in the Beginning of this Cauſe, to 
ſettle the Queſtion right before you, as well to 
tell you what my Lords the Biſhops are not pro- 
ſecuted for, as what they are. Firſt, I am to 
tell you, and I believe you cannot your ſelves 
but obſerve, that my Lords are not profecuted as 
Biſhops, nor much leſs are they proſecuted for 
any Point or Matter of Religion, but they are 
proſecuted as Subjects of this Kingdom, and 
only for a Temporal Crime, as thoſe that have 
injured and affronted the King to his very Face 
for it is faid to be done in his own Preſence. 


In the next Place, they are not proſecuted fot 


any Nonfeaſance, or not doing or omitting to 
do any thing, but as they are Actors, for cenſu- 
ring of his Majeſty and his Government, and 
for giving their Opinion in Matters wholly re- 
lating to Law and Government : And I cannot 
omit here to take Notice, that there is not any 
one Thing that the Law is more jealous of, or 
does more carefully provide for the Ng" 

| an 
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and Puniſhment of, than all Accuſations and 
Arraignments of the Government. No Man is 
allowed to accuſe even the molt inferiour Magi- 
{rate of any Misbehaviour in his Office, unleſs 
it be in a legal Courſe, though the Fact is true. 
No Man may ſay of a Juſtice of Peace to his 
Face, that he is unjuſt in his Office. No 
Man may tell a Judge, either by Word or Peti- 
tion, you have given an unjuſt, or an ill Judg- 
ment, and J will not obey it; it is againſt the 
Rules and Law of the Kingdom, or the like. 
No Man may ſay of the great Men of the Na- 
tion, much leſs of the great Officers of the King- 
dom, that they do act unreaſonably or unjuſtly, 
or the like; leaſt of all may any Man ſay any 
ſuch thing of the King; for theſe Matters tend 
to poſſeſs the People, that the Government is ill 
adminiſtred; and the Conſequence of that is, to 
ſet them upon deſiring a Reformation; and what 
that tends to, and will end in, we have all had a 
ſad and too dear bought Experience: The laſt 
Age will abundantly tatisfy us, whither ſuch a 
Thing does tend. Men are to take their proper 
Remedies for Redreſs of any Grievances they lie 
under, and the Law has provided ſufficiently for 
that. Theſe things are ſo very well known to all 
Men of the Law, and indeed to all the People 
of England of any Underſtanding, that I need 
not, nor will not, ſtand any longer upon it, but 
come to the Matter that is now before you, Gen- 
tlemen, to be tried. The Fact that we have laid 
we mult prove, rather to keep to the Formality of 
a Trial, than to pretend to inform you, or tell you 
what you do not not know: It is publickly no- 
torious to the whole World; but becauſe we muſt 
go on in the regular Methods of Law, we ſhall 
prove the Facts in the Order they are laid in the 
Information. Firſt, we take Notice, that his 
Majeſty, of his great Clemency and Goodneſs to 
his People, and out of his Deſire that all his Sub- 
jects might live eaſily under him (of which I 
think never Prince gave greater or more plain 
Evidence of his Intentions that Way) the fourth 


of April, 1687, he did iſſue forth his Royal De- 


claration for Liberty of Conſcience. This Matter, 
withoutall Queſtion, was welcome to all his People 
that ſtood in need of it; and thoſe that did not, 
could not but ſay, the Thing in the Nature of it 
was very juſt and gracious; but preſently it muſt 
be ſurmiſed, that the King was not in Earneſt, 
and would not, nor could not make good his Pro- 
miſe: But to take away all Surmiſes, his Majeſty 
was pleaſed by his Declaration of the twenty- 
ſeventh of April laſt, not only to repeat his for- 
mer Declaration, bur likewiſe to renew his former 
Promiſes to his People, and to aſſure them that he 
ſtill was, and yet 1s, of the ſame Opinion that 
he had at firſt declared himſelf to be of; nay, we 
further ſhew you, that to the End that this thing 
might be known to all his People, even to the 
meaneſt Men, who, it may be, were not willing 
or able to buy the Declaration, and that the King 
himſelf might be under higher Obligations, if it 
were poſſible, than his own Word, he was deſi- 
rous it ſhould be repeated in the Churches, and 
read in that ſacred Place, that all his People 
might hear what he had promiſed, and given his 
own ſacred Word for; and he himſelf might be 
under that ſolemn Tie and Obligation to keep his 
Word, by remembring that his Promiſes had, by 
his own Command, been publiſhed in the Time of 
Divine Service, in the Houſe of God; and there- 
VorL. IV. 
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upon was the Order of Council made, that has 
been likewiſe read to you, which does direct, 
that it ſhould be read in all the Churches and 
Chapels in the Kingdom; and you have heard, 
and we ſhall prove, what a Return his Majeſty 
has had for this Grace and Kindneſs of his: You'll 
find when we come to read that which they call a 
Petition, all their Thanks his Majeſty had for his 
Favour and Goodneſs to his People, 'tis only 
hard Words, and a heavy Accuſation, ſuch as a 
private Perſon would be little able to bear. I will 
not aggravate the Matter, but only ſay thus much, 
that his Majeſty, who was always a Prince of as 
great Clemency as ever this Kingdom had, and 
who was repreſented for all that, as a Prince of the 
greateſt Cruelty, before his Acceſſion to the 
Crown, by his Enemies, is now accuſed by his 
Friends for this Effect of his Mercy. My Lord, 
and Gentlemen of the Jury, his Majeſty reſented 
this ill Ufage fo far, that he has ordered, and 
thought fit to have a publick Vindication of his 
Honour in this Matter, by this Trial; and we 
ſhall go on to our Proofs, and we do not doubt 
but you will do his Majeſty (as you do all other 
Perſons) Right. 

Mr. Soll. Cen. My Lord, we will go on to prove 
the Parts of this Information; and we will proceed 
according to the Method which Mr. Attorney has 
opened, and which is purſuant to the Order of the 
Facts laid in the Information. Give us the firſt 
Declaration under the Great Seal; the Declaration 
of the 4th of April, 1687. 

[The Declaration was delivered into the Court.] 

Mr. Holl. Gen. Read the Date of it firſt. 


Clerk reads. Given at Our Court at Whitehall, 


the 4th Day of April, 1687, and in the third Tear 
of Our Reign. 

Mr. Soll. Gen. Read the Title of it, Sir. 

Clerk. It is entituled, His Majeſty's Gracious 
Declaration to all his loving Subjects for Liberty of 
Conſcience. 

Sir Rob. Sawyer. Is it under Seal? Is the Great 
Seal to it ? 

Mr. Soll. Gen. Give it down to Sir Robert Sawyer, 
that he may ſee it; for I would have every thin 
as clear as poſſible. Sir Robert Sawyer, wi 
you have it read ? 

Sir Robert Sawyer. No, we would fave as much 
of the Time of the Court as may be. 

Mr. Holl. Gen. Then pray put in the ſecond De- 
claration of the 27th of April laſt. 

Clerk reads. Given at Our Court at Whitehall, 
the 27th Day of April, 1688, in the fourth Year of 
Our Reign; and it is entituled, His Majeſty's Gra- 
cious Declaration. 

Sir Robert Sawyer. Is that under the Great Seal 
too? 

Clerk. Yes it is. 

Mi. Soll. Gen. Deliver that down likewiſe, that 
they may ſee it. 

Sir Robert Sawyer. We are ſatisfied, you need 
not read it. 

Mr. Soll. Gen. Then where is the Order of 
Council for the reading of it ? 

Mr. Att. Gen. Swear Sir John Nicholas—There 


he is. 
[Sir John Nicholas ſworn.] 
L. C. J. Come Mr. Attorney, what do you 
ask Sir John Nicholas? 
Mr. Soll. Gen. Hand the Order to Sir John 
Nicholas. 1s that the Order of Council, 


Sir John? 
Uu 2 Sir 
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Sir John Nicholas. The Book, Sir, is not in 
my Cuſtody.— There is the Regiſter that keeps 
it, he has it here to produce. 

Mr. Soll. Gen. Swear Mr. Gantlett. 

| Mr. Gantlett ſworn. ] 

Mr. Soll. Gen. Is that the Council- Book? 

Mr. Gantlett. Yes, this is the Council-Book. 

Mr. Soll. Cen. Then turn to the Order of the 
fourth of May, the King's Order of Council for 
the reading the Declaration. 

Mr. Gantlett. There it 1s, Sir. 

. he Book delivered into Court.] 
Soll. Gen. Read it, I pray. 

Clerk reads. At the Court at Whitehall, the fourth 
of May, 1688. and ſo reads the Order of 
Council. | 

Mr. Soll. Gen. My Lord, we have one Thing 
that is mentioned in the Information, that this 
Declaration was printed ; if that be denied, we 


will call Henn) Hills, his Majeſty's Printer, be- 


cauſe we would prove all our Information as it is 
laid. 
L. C. J. You mult do ſo, Mr. Sollicitor ; you 
mult prove the whole Declaration. 
Mr. Soll. Gen. Crier, call Henry Hills. 
[ He was called, but did not preſently appear. 
Mr. Soll. Gen. Call Mr. Bridgman.— Though 
theſe Declarations prove themſelves, we have 
them here printed But (wear Mr. Bridgman. 
ur. Bridgman ſworn.] 
Mr. Soll. Gen. Shew Mr. Bridgman the two 
Declarations. | 


L. C. J. What do you ask him? ä 
Mr. Holl. Gen. We ask you, Sir, if the tw 
Declarations were printed. 

Mr. Bridgman. What Declarations do you mean, 

Mr. Sollicitor? 
Mr. Soll. Gen. You know what Declarations I 
mean well enough ; but we'll ask you particularly. 
You know the Declaration that was made the 4th 
of April, in the third Year of the King. 
was 1t printed ? 

Mr. Bridgman. Yes, it was printed by the King's 
Order. | 

Mr. Soll. Gen. Was that of the 27th of April, 
in the fourth Year of the King, printed? 

Mr. Bridgman. Yes, they were both printed by 
the King's Order. 

Mr. Att. Gen. Then the next Thing in Courſe 
is the Biſhops Paper. 

Sir Rob. Sawyer. Mr. Bridgman, pray let me 
ask you one Queſtion ; Did you ever compare the 
Print with that under Seal? 

Mr. Bridgman. I did not compare them, Sir 
Robert Sawyer. 

Mr. Soll. Gen. He does ſwear they were printed 
by the King's Order. 

Sir Rob. Sawyer. Good Mr. Sollicitor, give me 
Leave to ask him a Queſtion. Can you 
ſwear then that they are the ſame? 

5 Mr. Bridgman. I was not asked that Queſtion, 
ir. 


Mr. Soll. Cen. Come then Mr. Bridgman, I'Il ask 


you. Do you believe they are the ſame? 

Sir Rob. Sawyer. Is that an Anſwer to my Que- 
ſtion? | 

Mr. Holl. Cen. We muſt ask him Queſtions as 
well as you Sir Robert. What ſay you, Do 
you believe it to be the ſame? | 

L. C. J. You hear Mr. Sollicitor's Queſtion, 
anſwer it Mr. Bridgman. 

Mr. Bridgman. Yes, my Lord, I do believe it, 


L. C. J. Well, that's enough. 
Mr. Att. Gen. If there were Occalion, we 
have them here compared, and they are the 


ſame. 


Sir Rob. Sawyer. With Submiſſion, my Lord, 
in all theſe Caſes, if they will prove any Fact 
that is laid in an Information, they mult prove ir 
by thoſe that know it of their own Knowlege,— 
Do you know it to be the ſame ? 

Mr. Soll. Gen. That's very well, Sir. 

Sir Robert Sawyer. Ay, fo it is, Mr. Sollicitor. 
It is a wonderful thing, my Lord, that we cannot 
be permitted to ask a Queſtion Do you 
know it to be the ſame, Mr. Bridgman, I ask you 
again? 

we" Bridgman. I have not compared them, I tell 
you, Sir Robert Sawyer. 8 

Sir Robert Sawyer. Then that is no Proof. 

L. C. 7. Would you have a Man ſwear above 
his Belief? He tells you he believes it is the ſame. 

Sir Robert Sawyer. Is that Proof of an Infor- 
mation? 

L. C. J. Well, you'll have your Time to make 
your Objections by and by. 

Mir. Att. Gen. Then ſwear Sir John Nicholas. 

Sir Fohn Nicholas. J am ſworn already. 

Mr. Att. Gen. I ſee you have a Paper in your 
Hand, Sir 7% Nicholas; Pray who had you that 
Paper from ? ; 

Sir John Nicholas. I will give you an Account 
of it as well as I can. 

Mr. Pollexfen. Before they go to another thing, 
my Lord, we think they have failed in their 
Proof of their Information, about the Printing 
this Declaration. OY 

Mr. Att. Gen. Where is Mr. Hills ? 

Mr. Fuſt. Allybone, They have laid, that it 
was printed by the King's Order; and it is ſuch a 
Matter, Mr. Sollicitor, as you may clear, if you 
will, ſure. 

Mr. Soll. Gen. There is Mr. Hills; now I ſee 
him. 

J. C. J. I was going to give Order, that you 
ſhould ſend to the Printing-houſe for him. | 

Mr. Juſt. Allybone. They may put this Matter 
out of Doubt too, if they will, on the- other 
Side; for I ſee they have a Copy in Print, and 
there's the Original; they may compare them if 
they pleaſe. 

Mr. Soll. Gen. I am very glad to hear ſuch a 
ſtrong Objection. | 

Sir Rob. Sawyer. We would clearthe Way for 
you, Mr. Sollicitor. 

Mr. Soll. Gen. No, you put Straws in our Way; 


we ſhall be able enough to clear it without your 


Help. Swear Mr. Hills, and young Mr. Graham 
here. 
[ Hills and Graham ſworn.] 
Mi. Soll. Gen. Mr. Graham, did you compare 
any of theſe printed Declarations with the Ori- 
inal * 
a Graham. Yes, I did compare ſome of them, and 
did make Amendments as I went along. 
Mr. Soll. Gen. Shew one that you have compar'd 
with the Original. | 
Mr. Att. Gen. Hills is here himſelf, we'll ask 
him. Are you ſworn, Sir? 
Crier. He is ſworn. | 
Mr. Att. Gen. Pray were the King's Declara- 
tions for Liberty of Conſcience printed, both of 
them? | 


Hills. 
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Hills. Ay, an't pleaſe you, Sir. 

Mr. Att. Gen. You printed them, I think. 

Hills. Ves, I did print them. | 

Sir Rob. Sawyer. Mr. Hills, you ſay they were 
printed: Upon your Oath, after they were print- 
ed, did you examine them with the Original un- 
der Seal? © 

Hills. They were examined before they were 
printed. | 

Sir Rob. Sawyer. Did you examine them? 

Hills. 1 did not, here's one that did. 

Mr. Soll. Gen. Who is that? 

Hills. It is Mr. Williams here. 

Mr. Soll. Gen. Swear him. 

¶Nilliams ſworn.) 

Mr. Holl. Gen. Do you hear, Williams? Do you 
know that the King's Declarations for Liberty of 
Conſcience, two of them, one of the 4th of 
April, and the other of the 27th of April, were 
printed? 

HWilliams. Yes, my Lord. 

Mr. Soll. Gen. Did you examine them after they 
were printed, by the Copy they were printed from ? 

Williams. Yes, I did. 

Mr. Soll. Gen. Where had you the Copy? who 
had you it from? 

Williams. J had it from Mr. Hills. 

Sir. Rob. Sawyer, Mr. Williams, did you exa- 
mine them with the Original under the Great 
Seal? 

Williams. The firſt Declaration I did. 

Sir Rob. Sawyer. The ſecond Declaration is the 
main. 

Filliams, The ſecond was compos'd by the 
firſt. | 

Sir Rob. Sawyer. Why, is there no more in the 
ſecond Declaration than there was in the firſt? 

Hilliams. Yes, there is, Sir. 

Sir Rob. Sawyer. Did you examine that with 
the Original under the Great Seal? 

Williams. No, I did not. 

Mr. Soll. Gen. Can any one tell who did exa- 
mine it under the Great Seal? | 

Mr. Finch. Pray what did you examine it by, 
Mr. Williams? | 
Williams. By a Copy that I receiv'd from 
Mr. Hills. 

Mr. Att. Gen. Then we will go on; and we de- 
ſire Sir John Nicholas to give an Account where 
he had that Paper that he has in his Hand. 

Mr. Finch. My Lord, it does not appear that 
the Copy that was printed is the true Copy of the 
Declaration. | 

Mr. Att. Gen. He ſays he had it from Mr. Hills. 

Mr. Finch. Pray, Mr. Hills, what did you exa- 
mine that Copy by which you gave to Mr. Wil- 
liams ? 

Hills. J had the Copy from Mr. Bridgman. 

Mr. Finch. Did you examine it with the Ori- 
ginal under the Great Seal? 

Hills. I did not examine it, I had it from 
Mr. Bridgman. 

Mr. Finch. What, was it under Seal? 

Mr. Bridgman. It was the Original ſigned by 
the King. 

Mr. Finch. But I ask you, was it under Seal? 

Mr. Bridgman. Not under the Great Seal it 
was not, it was the very Declaration the King 
ſigned. 
| 85 Rob. Sawyer. But it ought to be compared 
with the Original, or it is no good Proof that it 
is the ſame. 


Mr. Soll. Cen. Sir Robert Sawyer, you under- 
ſtand Collation better ſure, you ſhould be aſham'd 


of ſuch a weak Objection as this. | 


Williams. We never bring our Proof to the 
Great Seal. 

Sir Rob. Sawyer. But if you will have it Proof 
at * you muſt have it compared with the Ori- 
ginal. | 

Mr. Soll. Gen. Do you think there is any great 
Streſs to be laid upon that? We only ſay it was 
printed. 

Sir Rob. Sawyer. But you have made it part 
of your Information, and therefore you muſt 
prove it. 

L. C. J. I think there's Proof enough of that; 
there needs no ſuch Nicety. 

Mr. Pollexfen. Well, my Lord, we muſt ſub- 
mit, let them go on, we won't ſtand upon this. 

Ar. Att. Gen. Then pray let me go on. Where 
had you that Paper, Sir John Nicholas ? 

Sir John Nicholas. IJ had this Paper from the 
King's Hand. 

L. C. J. Put it in. 

l Mr. Soll. Cen. Who had you it from, do you 
ay * 

Sir John Nicholas. From the King. 

Mr. Soll. Gen. About what Time had you it from 
the King, Sir? 

Sir John Nicholas. J had it twice from the King. 

Mr. Holl. Gen. When was the firſt Time, Sir? 

Sir John Nicholas. The firſt Time was in Coun- 
cil the 8th of this Month. 

Mr. Holl. Gen. What became of it afterwards? 

Sir John Nicholas. The King had it from me 
the 12th, and the 13th I had it from the King 


3 

Mr. Soll. Gen. Pray deliver it this way into the 
Court: We will now go on, and prove the Biſhops 
Hands to ir. This is the Paper upon which we 
bring this Information: Gentlemen, it is all the 
Hand-writing of my Lord Archbiſhop, and ſign- 
ed by him and the reſt of the Biſhops. 

Mr. Att. Cen. I ſuppoſe my Lords the Biſhops 
will not put us to prove it, they will own their 
Hands. 

L.C. 7. Yes, Mr. Attorney, their Council will 
put you to prove it; I perceive your beſt way is 
to ask nothing of them. | 

Mr. Ait. Gen. My Lord, we will deſire nothing 
of them, we will go on to our Proofs. Call Sir 
Thomas Exton, Sir Richard Raynes, Mr. Brooks, 
Mr. Recorder, and Mr. William Middleton. 

[ Sir Thomas Exton appeared, and was ſworn.] 

L. C. F. What do you ask Sir Thomas Exton? 


Mr. Att. Gen. Pray convey that Paper to Sir 


Thomas Exton. 

Mr. Soll. Gen. Shew that Paper to Sir Thomas 
Exton Sir Thomas, I would ask you one Que- 
ſtion : Do you know the Hand- writing of my 
Lord Archbiſhop of Canterbury? 

Sir Tho. Exton. I'll give your Lordſhip what 
Account I can. 

Mr. Soll. Gen. Pray, Sir, anſwer my Queſtion; 
Do you know his Hand-writing? 

Sir Tho. Exton, I never ſaw him write five Times 
in my Life. | 

Mr. Soll. Gen. But I ask you, upon your Oath, 
do — believe that to be his en 

ir Tho. Exton, I do believe this may be of his 
Hand-writing. 

Mr. Foll. Gen. Do you believe all the Body of it 

to be of his Hand- writing, or only Part of it? vi 
d ir 
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Sir Tho. Exton. T muſt believe it to be ſo, for I 
have ſeen ſome of his Hand-writing, and this 1s 
very like it. | 

Mr. Soll. Cen. What ſay you to the, Name? Do 
you believe it to be his Hand- writing? 

Sir Tho. Exton. Yes, I do. 

Mr. Soll. Gen. Do you know any of the reſt of 
the Names that are upon that Paper? LO 

Sir Tho. Exton. No, I do not. 

L. C. F. Do you for the Defendants ask Sir 
Thomas Exton any Queſtion ? | 

Sir Robert Sawyer. No, my Lord. 

Mr. Att. Gen. Then call Sir Richard Raynes. 

Hir Tho. Exton. My Lord, Sir Richard Raynes 
has been ſick this Month, and has not been at the 
Commons. 

Mr. Soll. Cen. We have no need of him. Call 
Mr. Brooks. 

Mr. Brooks ſworn. ] 

Mr. Att. Gen. Pray ſhew Mr. Brooks that Paper. 

Mr. Soll. Gen. Mr. Brooks, I ask you this Que- 
ſtion, Do you know my Lord Archbithop's Hand- 
writing ? 

Mr. Brooks. Yes, my Lord. 

Mr. Att. Gen. Pray look upon that Paper; do 
you take that to be my Lord Archbithop's Hand ? 

Mr. Brooks. Yes, my Lord, I do believe it to 
be my Lord Archbiſhop's Hand. 

Mr. Att. Gen. What ſay you to the whole Bo- 
dy of the Paper? 

Mr. Brooks. ] do believe it to be his Hand. 


Mr. Att. Gen. What do you ſay to his Name 


there? 

Mr. Brooks. ] do believe this Name is his Hand- 
writing. | 

Mr. Soll. Gen. Call Mr. William Middleton. 

Mr. Att. Gen. Pray Mr. Brooks don't go away, 
but look upon the Names of the Biſhop of 
St. A/aph, and my Lord of Ely. 

Mr. Soll. Gen. Do you know my Lord Biſhop 
of St. A/aph's Hand-writing ? 

Mr. Brooks. I have ſeen my Lord Archbiſhop 
of Canterbury, and the Biſhop of St. Aſaph's Hand- 


writing, and I do believe this is his Hand. 


Ar. Soll. Gen. Look you upon the Name of my 
Lord of Ely; do you know his Hand-writing? 

Mr. Brooks. My Lord, I am not fo well ac- 
quainted with my Lord of Z's Writing. 

Mr. Soll. Gen. But have you ſeen his Writing? 

Mr. Brooks. Yes, I have. 

Mr. Holl. Gen. Is that his Writing do you think? 

Mr. Brooks. It is like it. 

Mr. Holl. Gen. Do you believe it to be his Hand? 

Mr. Brooks. Truly I do believe it. 

Sir George Treby. Did you ever ſee him write? 

Mr. Brooks. No, Sir. 

Mr. Soll. Gen. But he has {cen his Writing. 

Sir George Treby. How do you know that it was 
his Hand-writing that you ſaw ? 

Mr. Brooks. Becauſe he own'd it. 

L. C. J. How do you know it, do you ſay? 

Mr. Brooks. I know it, I ſay, becauſe I have 
ſeen a Letter that he writ to another Perſon, which 
he afterwards own'd. | 3 

L. C. 7. What did he own, Mr. Brooks ? 

Mr. Brooks. That he wrote a Letter to another 
Perſon, which I faw. 7 

Sir George Treby. To whom, Sir? 
8 Sir Rob. Sawyer. Have you the Letter here 
ir! | Is | 
Mr. Brooks. No, Sir, the Letter was writ to 
my Lord Biſhop of Oxford. 
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Sir George Treby. Can you tell what was in that 
Letter? | 

Mr. Att. Gen. What is that to this Queſtion > 
You ask him, how he knows his Hand-writing 
and, ſays he, I did not ſee him write, but I have 
{cen a Letter of his to the Lord Biſhop of Oxford. 

L. C. 7. And he does fay, my Lord of E 
own'd it to be his Hand that is there. 

Mr. Holl. Gen. No, my Lord, that's a Miſtake, 
he own'd a Letter that he had writ to the Bithop 
of Oxford to be his Hand-writing, and by Com- 
pariſon of this with that, ſays he, I take this to 
be his Hand-writing. 

Mr. Brooks. That is my Meaning, my Lord. 

Mr. Holl. Gen. Pray ſpeak out, and tell us what 
are the Reaſons that make you ſay you believe this 
to be the Biſhop of Z's Writing. | 

Mr. Brooks. Becauſe it reſembles a Letter that 
F have by me of his Writing to the Biſhop of Ox- 

ord. | 

Mr. Loll. Gen. And you ſay he own'd that Let- 
ter to be his? 

Mr. Brooks. My Lord Biſhop of Oxford did an- 
ſwer it, and I waited upon the Biſhop of Ey with 
the Anſwer, and he did own it. 

Sir George Treby. How did he own it, Sir? 

Mr. Brooks. IJ had ſome Communication with 
my Lord of Ely about the Subſtance of that Let- 
ter, and therefore I apprehended he own'd it. 

Mr. Fuſt. Powell. That's a ſtrange Inference, 
Mr. Solicitor, to prove a Man's Hand. 

Mr. Att. Gen. We have more Evidence; bur let 
this go as far as it can. 

Mr. F. Pemberton. Certainly, my Lord, you will 
never ſuffer ſuch a Witneſs as this! 

L. C. 7. Brother Pemberton, I ſuppoſe they 
can prove it otherwiſe, or elſe this is not Evi- 
dence. 

Mr. Fuſt. Powell. So they had need, for it is a 
ſtrange Inference of Mr. Sollicitor, that this is a 
Proof of my Lord of EH's Hand-writing. | 

Mr. Juſt. Holloway. The Biſhop of Oxon. was 
dead before any of this Matter came in Agitation. 

Mr. Holl. Gen. My Lord, we will bring other 
Proofs.— Call Mr. Chetwood and Mr. Smith. © 

Mr. Chetwood and Mr. Smith (worn. 

Mr. Soll. Gen. Mr. Chetwood, we would know 
of you if you know my Lord Biſhop of Ely's 
Hand-writing ? | 

Mr. Chetwood. I never ſaw him write. 

Mr. Soll. Gen, That's not an Anſwer to my 
Queſtion: Do you know his Hand-writing ? 

Mr. Chetwoog. I do not certainly know it. 

Mr. Soll. Gen. Have you ſeen any of it? 

Mr. Chetwood. J have ſeen my Lord of £Ely's 
Writing, that has been ſaid to be his. h 

L. C. J. But ſurely you had better take a Wit- 
neſs that has ſeen him write. 

Mr. Fuſt. Powell. I think 'tis hardly poſlible for 


aà Man to prove his Hand, that has not ſeen him 


write, | 

L. C. J. I think 'tis better Proof indeed, to 
bring ſome that has ſeen him write. 

Mr. Chetwood. My Lord, 'tis a long Time ſince 
I ſaw my Lord of Ely's Writing. 

L. C. J. Pray bring ſome other Proof, if you 
have it. | 

Biſh. of Peterborough. My Lord, we are here as 
Criminals before your Lordſhip, and we are pro- 
ſecuted with great Zeal: I beg your Lordſhip that 
you will not be of Council againſt us, to direct 


them what Evidence they ſhall give. | 
1 | F. 
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I. C. J. My Lord of Peterborough, I hope 1 
have not behaved myſelf any otherwiſe hitherto 
than as becomes me: I was ſaying this (and I think 
I faid it for your Lordſhip's Advantage) that this 
was not ſufficient Proof; and I think, if your 
Lordſhip obſerved what I ſaid, it was for you, and 
not againſt you. 

Biſh. of - Peterborough. It was to direct them 
againſt us, how they ſhould give Evidence. 

Mr. S. Pemberton. Pray, my Lord of Peterbo- 
rough, fit down, you'll have no Wrong done you. 

Sir Rob. Sawyer. We that are of Council will 
take Care of that; and pray, my Lord, will you 
pleaſe to pals it by? 

L. C. J. We are not uſed to be fo ſerv'd, and I 
will not be uſed ſo. 

Mr. Soll. Gen. If your Lordſhip pleaſes to paſs 
that by; for what your Lordſhip ſaid was in Fa- 
vour of my Lords the Biſhops, but I fee they do 
not take it ſo. | 

Mr. Att. Gen. Pray, Mr. Chetwood, do you look 
upon the Name of my Lord of Ely; do you be- 
lieve that to be his Hand-writing ? 

Mr. Chetwood. I do believe it is. 

Sir Rob. Sawyer. That's very well, when he 
ſays he never ſaw him write. 

Mr. Juſt. Powell. What is the Reaſon of that 
Belief of his I would fain know? 

Mr. Chetwood. I have formerly ſeen his Hand, 
I think it was his; but I never ſaw my Lord of 
Ely write his Hand. | 

Sir Rob. Sawyer. Then the Queſtion is, whe- 
ther this be Evidence? 

Mr. Finch. How do you know that that which 
you ſaw formerly was my Lord of EH's Hand? 

Mr. Chetwood. I have no ſuch Certainty as po- 
ſitively to ſwear that that was his Hand. 

Mr. Soll. Gen. We will go on to other Proofs, 
and if we want better Evidence at the End, we 
will argue with them. | 

Mr. Chetwood. I am not certain that what I faw 
was my Lord of £Ely's Hand-writing, becauſe I 
never ſaw him write. | | 

Mr. Soll. Gen. You do very well to ſhew your 
good Affection. 

Mr. Att. Gen. Mr. Smith, I would ask you this 
Queſtion, Do you know my Lord of EHs Hand- 
writing? : 

Mr. Smith. J have ſeen it often. 

Mr. Att. Gen. Look upon the Name of my 
Lord of Ely in that Paper; do you believe it to be 
my Lord's Hand-writing, or no? 

Mr. Smith. I did not fee him write it, Sir; I 
cannot tell whether it is or no. 

L. C. J. Did you ever ſee his Name? 

Mr. Smith, Ves, but it was a great while ago, 
and here are but ſeven Letters, and I cannot judge 
by that: I was better acquainted with his Hand- 
writing heretofore. : | 

Mr. Soll. Gen. Pray, Sir, anſwer me; Do you 
believe it to be his Writing, or do you not? 

Mr. Smith. I believe it may, for I did not ſee 
him write it. 

Mr. Soll. Gen. But my Queition is, Do you be- 
lieve it, or do yu not? . 
Mr. Smith. I fay, I was better acquainted with 
it heretofore than I am now. 

Mr. Holl. Gen. But pray anſwer my Queſtion : 
Do you believe that to be my Lord of £y's Hand- 
writing, or do you not? 

Mr. S$mith. ] believe it may, Sir. 

Sir Rob, Sawyer. Why do you believe it? 


- 


Mr. Smith. J have no other Reaſon to believe it 
but becauſe J have ſeen ſomething like ir. : 

Mr. Juſt. Powell. How long ago is it ſince you 
ſaw him write? | | 

Mr. Smith. I have not ſeen him write, ſo as to 
take Notice of it, for ſome Years: I could better 
Judge of it when he writ his Name Turner, than 
now eit is Eh, becauſe there was more Letters to 


Judge by. 
Mr. Middleton ſworn. 


L. C. J. Here's Mr. Middleton; what do you 


call him for? 
Mr. Soll. Cen. To prove many of their Hands. 
Mr. Att. Gen. Pray ſhew him that Paper. 
Mr. Soll. Gen. Firſt, Mr. Middleton, do you 
know my Lord Archbiſhop's Hand-writing? * - 
Mr. Middleton. I have ſeen his Grace's Hand- 
writing. 
Mr. Soll. Gen. Do you believe it to be his? 
Mr. Middleton. It is very like it. 
Mr. Holl. Gen. But do you believe it, or do you 
not: 
Mr. Middleton. I do believe it. 


Mr. Soll. Gen. Do you know my Lord Biſhop 


of St. A/aph's Hand-writing ? 

Mr. Middleton. I never ſaw it as I know of. 

Mr. Soll. Gen. What do you ſay to my Lord of 
Ely? His Name is next. | 

Mr. Middleton. It is like his Lordſhip's Hand. 

Mr. Soll. Gen. Do you believe it, or do you not? 

Ar. Middleron. It is like it, that's all I can ſay. 

Mr. Soll. Gen. Cannot you tell whether you be- 
lieve it, or not believe it? 

Mr. Middleton. I do believe it is his Hand. 

Mr. Soll. Gen. Did you ever ſee him write? For 
I would clear this Matter beyond Exception. 

Mr. Middleton. I have ſeen his Lordſhip write, 
but I never ſtood by him ſo near as to ſee him 
make his Letters. | 

Mir. Soll. Gen. Is that his Hand- writing? 

Mr. Middleton. It is like it, I believe it is his. 

Mr. Soll. Gen. You did not guide his Hand I 
believe Do you know my Lord of Chicheſter”s 
Hand-writing ! 

Mr. Middleton. Sir, I am acquainted with none 
of their Hands but with my Lord of Canterbury's, 
and my Lord of Ely's. | 

Mr. Soll. Cen. Do you know my Lord of Pe- 
terborough's Hand · writing? 

Mr: Middleton. J had my Lord of Peterborough's 
Writing two Years ago for ſome Money, but I 
cannot ſay this is his. 

Mr. Soll. Gen. Do you believe it to be his? 

Mr. Middleton. I never took Notice of it fo 
much as to ſay, I believe it to be like it; I never 
ſaw it but once. 

Mr. Soll. Gen. Do you know any other of the 
Names there? What ſay you to the Biſhop of Bri- 
ſtol's Name? 

Mr. Middleton. I ſaw once my Lord of Briſtol's 
Hand-writing. * | 

Mr. Soll. Gen. What ſay you to that Writing there? 

Mr. Middleton. It is like it. | 

Mr. Soll. Gen. Do you believe it to be his or no? 

Mr. Middleton. Truly, that I cannot ſay, for I 
never ſaw it but once. 

L. C. J. You never ſaw him write, did you? 

Mr. Middleton. No, my Lord, I never did. 

Mr. Soll. Gen. Then we will call Sir Thomas 


Pinfold, and Mr. Clavel Sir Thomas Pinfold 
is there, ſwear him. 
[Sir Thomas Pinfold ſworn.] 
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Mr. Soll. Gen. Sir Thomas Pinfold, do you know 


my Lord Biſhop of Peterborough's Hand-writing ? 


Sir Tho. Pinfold. Truly, not very well; I ne- 


ver ſaw but one Letter from him in my Life: 


Shew me his Hand, and I will tell you | Zh: 
Was done.] 
Mr. Soll. Gen. Well, Sir, what (ay you to it? 
Sir Tho. Pinfold. Then upon my Oath, I ſay, 
I cannot well tell upon my own Knowledge that it 
is his Hand. 
Ar. Soll. Gen. I ask you, do you believe it to 
be his Hand? 
Sir Tho. Pinfold. Sir, upon the Oath that I have 


taken I will anſwer you, that upon this Account, 


that I have heard there was a Paper delivered by 
my Lords the Biſhops to the King, and this Pa- 


per that you offer me, I ſuppole to be the ſame; 


upon that Score I do believe it, but upon any other 


Score I cannot tell what to ſay. 


Mr. Soll. Gen. I ask you upon your Oath, Sir, 


do you believe it is his Hand-writing or no? 


Sir Tho. Pinfold. Sir, I have antwered you al- 
ready, that upon my own Knowledge I cannot 


lay it is his Hand- writing; but becauſe I have 
heard of ſuch a Paper, I do believe it may be 


DI. >; | 
L. C. J. Did you ever ſee my Lord Biſhop 


write? | 
Sir Tho. Pinfold. J have been in his Chamber 
ſeveral Times when he has been writing, but 1 


had more Manners than to look upon what he 
writ. 

L. C. 7. Did you never ſee him write his 
Name? 
Sir Tho. Pinfold. I do not know that I ever ſaw 


bim write his Name, but I have ſeen him writing, 


I ſay, and ſo my Lord Biſhop may have ſeen me 

writing, but I believe he does not know my 

Hand. 7 | 

. Mr. Soll. Gen. You have ſeen him write you 

ay. | 
Sir Tho. Pinfold. I tell you, Mr. Sollicitor, I 


have been in his Chamber when he has been wri- 


ting, but I had more Manners than to look over 
him. 88 
Mr. 7uſt. Powell. Then you did never ſee any 
of that Writing? 8 
Sir Tho. Pinfold. J cannot ſay I did, my Lord. 
Mr. Ait. Gen. Pray did you never ſec any of his 
Writing but that Letter you ſpeak of? | 
Sir Tho. Pinfold. No, not that I remember. 
Mr. Fuſt. Powell. Mr. Sollicitor, you muſt call 
other Witneſſes, for this does not prove any thing. 
Mr. Att. Gen: We will go on Swear 
Mr. Clavel. | 


Mr. Clavel ſworn.] 

Mi. Soll. Gen. Do you know my Lord Biſhop 
of Peterborough's Hand-writing or no? 

Mr. Clavel. 1 have ſeen it many Times. 

Mir. Att. Gen. Do you know it when you ſee it? 

Mr. Clavel. I believe I do, Sir. 

Mr. Soll. Gen. Pray look upon that Paper, and 
upon your Oath tell us, do you believe that Name 
to be his Writing or no? 

Mr. Clavel. I do believe it is, my Lord. 

Mr. Att. Gen. Pray look upon the reſt of the 


Hands there, do you know any of the other Names? 


Mr. Clavel. No, I do not. 
Mr. Att. Gen. Have you ever ſeen any of their 


Writing? | 


Mr. Clavel. It is probable I may have ſcen ſome, 


but do not now remember it. 
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Mr. Holl. Gen. I think you are a Bookſeller, 
Mr. Clavel ? 

Mr. Clavel. Yes, I am fo, Sir. 

Mr. Soll. Gen. I ſuppoſe you have had ſome 
Dealings with them in the Way of your Trade. 
Did you never ſee any of their Writing? 

Mr. Clavel. ] have ſeen the Names of ſome of 
_ bur it is ſo long ſince, that I cannot remem- 

er. 

L. C. J. Did you ever ſee my Lord of Peter- 
borough write? 

Mr. Clavel. I cannot tell whether I ever ſaw 
him write his Name or no; but I have had ſeve- 
ral Letters from my Lord of Peterborough. 

Mr. Soll. Gen. Is that his Hand- writing? 

Mr. Clavel. J cannot ſay it is, I believe it is. 

Mr. Soll. Gen. You have had Letters from him 
you ſay? 

Mr. Clavel. Yes, and it ſeems to be like his 
Hand. | 

Mr. Pollexfen. But you never ſaw him write his 
Hand you ſay ? | 

Mr. Clavel. I cannot fay I ever did. 

Mir. Holl. Cen. Theſe Letters that you have re- 
ceived from my Lord of Peterborough, did he own 
them? Do you think they were counterfeit, or of 
his own Hand-writing ? | 

Mr. Clavel. I ſuppoſe he has owned them, Sir. 

Mr. Fuſt. Powell. But you mult anſwer direct- 
ly, Sir, Did he own them? 

Mr. Soll. Gen. What did thoſe Letters concern? 
Were they about Books, or what? 

Mr. Clavel. They were ſometimes about one 
Buſineſs, ſometimes about another. 

Mr. Soll. Gen. Was the ſubject Matter of any 
of theſe Letters about Money, and was it paid 
you? Did you receive, or did you give any Ac- 
count of it? 

Mr. Clavel. They were about ſevera! Buſi- 
neſſes. 

L. C. J. Look you, Mr. Clavel, you mult give 
us as particular Account as you can. 

Mr. Soll. Gen. Pray, Sir, upon thoſe Letters 
were the Things done that thoſe Letters required? 

Mr. Clavel. Yes, they were. 

Mr. Soll. Gen. Did you do your Part? 

Mr. Clavel. Yes, I did. 

Mr. Soll. Gen. Now I would ask you, Do you 
believe that Name of my Lord Biſhop of Peter- 
—_— to be the Hand- writing of my Lord Bi- 

op: | 

Mr. Clavel. I believe it is. 

Mr. Fuſt. Powell, Do you know that thoſe Let- 
ters that you ſay you received from my Lord, were 
of my Lord's own Hand-writing, Do you ſwear 
that? | 

Mr. Clavel. My Lord, I cannot ſwear that. 

Mr. Finch. Do you know whether the Letters 
that you received, as you ſay, were written by 
my Lord himſelf, or by his Secretary? 

Mr. Clavel. I have received Letters ſrom him, 
and his Secretary too, 

Sir George Treby. But were you preſent with 
him- when he writ any Letters with his own 
Hand ? | 

Mr. Soll. Gen. You do not mean a Letter to 
yourſelf ſure, Sir George ? 

Sir George Treby. No, Sir, I ſay any Letters. 

Mr. Clavel. J have been preſent with my Lord 
often, but I cannot ſay I have ſeen my Lord 
Write. h 


L. C. J. 
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L. C. J. He has here told you, he has had ſe- 
veral Letters of my Lord's own Hand, and from 
his Secretary too. 5 

Mr. Juſt. Powell. He has ſaid it, but you ſee 
he ſays he never ſaw him write. 

Mr. Holl. Gen. We have given Evidence againſt 
my Lord Archbiſhop, Lord Biſhop of Ely, St. 4/aph, 
Peterborough, and Briſtol. 

Mr. uſt. Powell. Certainly, Mr. Sollicitor, you 
miſtake Burt go on 

Mr. Soll. Gen. We have given Evidence I ſay 
againſt them, Sir, but whether it be ſufficient 
Evidence, we ſhall argue by and by —— Call 
Mr. Hooper and Mr. Chetwood again. 

Mr. Chetwood appeared. 

Mr. Soll. Gen. Do you know the Hand- writing 
of my Lord Biſhop of Bath and Wells? 

Mr. Chetwood. I have ſeen it twice or thrice, 
but it is a conſiderable Time fince I did fee it. 

Mr. Soll. Gen. Do you believe that is his Hand- 
writing? 

Mr. Che:woed. T never ſaw him write his Name 
in my Life. 

Mr. Holl. Gen. Pray look upon the Name, and 
tell us what you believe of it. 

Mr. Chetevood. I believe it may, but I do not 
certainly know it to be his Hand; I rather believe 
it is my Lord Biſhop of Bath and Wells his Hand, 
than I belicve that other to be my Lord of Peter- 
boroughs. 

Sir George Treby. Do you believe that to be my 
Lord of Peterborough's Hand or no? 

Mr. Chetwood. 1 ſay, I rather believe that this 
is the Biſhop of Bath and Wells his Writing, than 
that which is above it or below it, to be their 
Writing; but truly I do not diſtinctly know my 
Lord Bithop of Bath and Mells his Hand. 

Mr. Soll. Gen. Call Mr. Hooper. 

L..C.F. You are very lame in this Matter. 

Ar. Soll. Gen. The Witneſſes are unwilling, and 
we mult find out the "Truth as well as we can. 

Mr. Iloopen did not appear. ] 
A. Soll. Gen. Call Mr. James and Mr. Powell. 
Mr. James appeared and was {worn.] 

Mi. Holl. Gen. Do you know my Lord Biſhop 
of Briſtol's Writing, Mr. James? 

Mr. James. Yes, I believe I do, but I am not 
ſo certain, becauſe my Lord writes ſeveral Times 
{cveral Hands. 

Ar. Soll. Gen. Shew him the Paper: Is that my 
Lord of Briſtol's Hand? 

Mr. James. ] cannot fay it is or no. 

Mr. Soll. Gen. What do you believe? 

Mr. James. It looks like his Hand, and that's 
all I can tay, 

Mr. Holl. Gen. But pray hearken, and anſwer to 
what I ask you; you are prepared for one Queſtion 
it may be, and I ſhall ask you another: Upon your 
Oath, do you believe it to be the Hand-writing 
of my Lord of Briſtol? 

Mr. James. Upon my Oath, I can only fay it 
looks like it, that's all. 

L. C. 7. Did you cver fee him write? 

Mr. fames. Yes, my Lord, I have ſeen his Hand- 
writing ſeveral Times, and it is like his Hand- 
writing, that is all I can ſay. 

Ar. Soll. Gen. Sir, remember you are upon your 
Oath, and anſwer my Queſtion, 

Mr. James. Upon my Oath, I know no more 
than that, Sir William Williams. 

Mr. Soll. Gen. 1 ask your Sir, whether you be- 
lieve it to be his Hand or not? 

Vor. IV. 


Mr. James, My Lord, it looks like his Hand, 

and it may be his Hand. 

Mr. Ait. Gen. But you do think and believe one 

way or other: What do you believe ? 

Mr. James. It may be his Hand for what I 

know, and it may nor. 

Mr. Holl. Gen. It may be your Hand. 

l Mr. fames. No, Sir, it cannot be mine, I am 
ure. 

Mr. Soll. Cen. What do you believe? 

Mr. James. I believe it may be his Hand, or it 
may not be his Hand, that is all I can fay. 

L. C. J. Come, Sir, you mult anſwer fairly, 
Do you believe it to be his Hand, or do you not? 

Mr. James. Yes, I do believe it. 

Mr. Att. Gen. You are very hard to believe me- 
thinks. 

Mr. James. No, I am not. 

Mr. Soll. Gen. Youdo very well now, Mr. James, 
when you do well, we'll commend you. 

Mr. Ati. Gen. Call Mr. Nathaniel Powell. 

[ Mr. Powell was (worn. 

Ar. Soll. Gen. Pray, Sir, let's know what's your 
Name? | 

Mr. Powell. My Name is Nathanie! Powell. 

Mr. Soll. Gen. Pray do you know the Hand- 
writing of my Lord Biſhop of Chicheſter ? 

Mr. Powell. J have not ſeen the Paper, Sir. 

Mr. Soll. Gen. Do you know his Hand- writing? 

Mr. Powell. Yes, I believe I do. 

Mr. Soll. Gen. Look upon that Name of his. 

Mr. Powell. I did not fee my Lord write that. 

Mr. Soll. Gen. Who ſays you did? No body asks 
that of you; how you anſwer! Pray Sir, remem- 
ber your Oath, and anſwer ſeriouſly, Do you be- 
lieve it to be his Writing or no? 

Mr. Powell. I believe it is like my Lord's Hand- 
writing, but I never did ſee him write it. 

Mr. Holl. Gen. No body ſays you did. 

Mr. Porvell. Therefore I cannot ſwear poſitive- 
ly it is his Hand. 

Mr. Sell. Gen. We do not ask that neither. 

Mir. Powell. I cannot tell whether it be his Hand 
or no. 

L. C. J. Sir, you muſt anſwer the Queſtion di- 
rectly and ſeriouſly: Do you believe it, or do you 
not believe it? 

4 5 Powell. T cannot tell what to believe in the 
aſe. 

Mr. Soll. Gen. Then I ask you another Que- 


ſtion, upon your Oath, Do you believe it is not his 


Hand? 

Mr. Powell. I cannot ſay that neither. 

Mr. Holl. Gen. Once again, I ask you, upon your 
Oath, Do you believe it to be his Hand? I ask 
you plainly, and let Mankind judge of you. 

Mr. Powell. I tell you, Sir, I cannot tell what 
to believe. 

Mr. Soll. Gen. My Lord, if theſe Things be 
endured, there will be an End of all Teſtimony, 
if Witneſſes do not anſwer fairly to the Queſtions 
that are asked them. | 

Mr. Juſt. Powell. Truly to me, for a Man to 
ſwear his Belief in ſuch a Matter, is an extraordi- 
nary T hing. | 

Mr. Soll. Gen. He is obliged to anſwer Queſtions 
when they are fairly put to him. 

Mr. Pollexfen. I think that is a hard Queſtion, 
not to be anſwered. 

Mr. Soll. Gen. Make your Exceptions to the 


Evidence if you pleaſe, 
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C. J. Firſt he ſays, he knows his Hand; 
then he ſays, he has ſeen him write; and then 
he ſays, he did not ſee him write this; but he 
ſhuffles, he won't anſwer whether he believes it 
or not, 

Ar. Pollexfen. The Queſtion is, Whether Be- 
lief in any Caſe be Evidence? 

Mr. Soll. Gen. If they have a Mind to a Bill of 
Exceptions upon that Point, let them Seal their 
Bill, and we'll argue it with them when they will; 
in the mean Time we'll go on, and that which 
we now pray, my Lord, is, that this Paper may 
be read. 

Mi. Att, Gen. We have given ſufficient Evi- 
dence ſure to have it read, therefore we deſire it 
may be read. | 

Mr. Serj. Leviaz. My Lord, before this Paper 
be read, we hope you will let us be heard to it: 
We think that what they deſire (to have this Pa- 
per read) ought not to be: For what is all the 
Proof that they have given of this Paper? They 


have a Proof by Compariſon of Hands, which in 


a criminal Caſe ought not to be received : And 
beſides, my Lord, what is that Compariſon of 
Hands that they have offered? Some Perſons come 
here and ſay, they cannot tell whether it be their 
Hands, they believe it may or may not, for ought 
they know; how ſhall we convict any Man upon 
ſucha Feſtimony as this? Can we have our Remedy 
againtt him for Perjury, for ſaying, he believes it 
to be our Hand? Thereſore here is not any Evi- 
dence to charge us. For firſt, It is only a Com- 


pariſon of Hands; and ſecondly, That Compariſon 


is proved in ſuch an uncertain Manner: Some of 
them tell you, they do not know what to believe; 
another tells you, I believe 'tis rather ſuch a Lord's 
Hand, than the others are ſuch a Lord's Hand; J 
believe *tis rather his Hand than that above it, or 
that below it. What Sort of Proof is all this? 
Therefore we pray it may not be read, till they 


prove it better. 


Mi. F. Pemberton. Pray, my Lord, ſpare me a 
Word or two in this Matter for Evidence ſake; 
there is a great Deal of Reaſon we ſhould take Ex- 


ceptions to the Evidence that has been given: For 


truly, I think I never heard ſuch a Sort of Evi- 
dence given beforc. Ir is a Caſe of as great Con- 
cernment as ever was in }/eſtminſter-hallz and for 


them to come to prove Hands only by thoſe that 


ſaw Letters, but never ſaw the Perſons write, this, 
I hope, will not amount to ſo much as a Compa- 
riſon of Hands. Your Lordſhip knows, that in 
every petty Cauſe, where it depends upon the 
Compariſon of Hands, they uſe to bring ſome of 
the Parties Hand-writing which may be {worn to, 
to be the Parties own Hand, and then it is to be 
compared in Court with what is endeavoured to be 
proved, and upon comparing them together in Court, 
the Jury may look upon it, and ſee if it be right; and 
never was there any ſuch a Thing as this admitted 
in any poor petty Cauſe, that is bur of the Value 
of forty Shillings. And therefore as to this Evi- 
dence, Firſt, We ſay Compariſon of Hands ought 
not to be given at all in the Caſes of Criminals; 


and I believe it was never heard of that it ſhould. 


In the next Place, if it be admitted to be Evi- 
dence, yet it is not ſuch an Evidence, as that by 
Compariſon of Hands the Jury can take Notice 
of it; for in ſuch Manner of Proofs by Compari- 
ſon of Hands, the Uſage is, that the Witneſs is 
firſt asked, concerning the Writing he produces, 
Did you fee this writ by the Defendant, whoſe 
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Hand they would prove? If he anſwers yes, I 
did, then ſhould the Jury upon Compariſon of 
what the Witneſs ſwears to, with the Paper that 
is to be proved, judge whether thoſe Hands be ſo 
like as to induce them to believe that the ſame 
Perſon writ both; and not that the Witneſs ſhould 
ſay, I had a Letter from ſuch a Perſon, and that 
is like the Hand of that Letter, therefore I believe 
it to be his Hand: My Lord, I hope this ſhall 
never be admitted for Evidence in this Court. 

L. C. J. I do take ir, that the Witneſs him- 
ſelf is judge of the Compariſon; for if he does 
know the Parties Hand, and a Paper be offered 
him to prove the Parties Hand, he is to compare 
it in his own Mind. 

Mi. F. Pemberton. It never was admitted to be 
ſo, thar I know of, my Lord, or ever read of. 

Mr. Soll. Gen. You may remember tcycral Calcs 
about that, particularly Sidney's Cale. _ 

Mr. Pollexfen. Pray, my Lord, hear me a little 
as to that: Ir is a Point of very great Moment, 
whether in the Caſe of a Miſdemeanor, either 
in an Indictment or Information, it be good Evi- 
dence to offer Compariſon of Hands; and. that 
this Court did adjudge quite contrary upon an 
Indictment of Forgery againſt my Lady Carr, ap- 
pears in Sygerfiz's Reports: They went to prove 
her Letters written by her to Cox; the Court re- 
jected it, and gave their Judgment here, that it 
was no Evidence; and that for this Reaſon, be- 
cauſe of the evil Conſequences of it: For, faid 
they, it is an eaſy Matter for any Man's Hand to 
be counterfeited ; that they ſure will agree, for 
frequent daily Experience ſhews how eaſily that 
may be done: Is it not eaſy then to cut any Man 
down in the World, by proving it like his Hand? 
And proving that Likeneſs by comparing it with 
ſomething that he hath formerly ſeen ? This 
ſtrikes mighty deep; the honeſteſt Man in the 
World, and the moſt innocent may be deſtroyed, 
and yet no Fault to be found in the Jury or in the 
Judges; if the Law were fo, it would be an un- 
reaſonable Law. Next, my Lord, for the Calc 
of Sidney, that was a Caſe of Treaſon. Now in 
the Caſe of Treaſon there is always other Evi- 
dence brought; and this Evidence comes in but 
as a collateral Evidence, to ſtrengthen the other; 
but in this Caſe it is the ſingle Evidence, for 
ought that appears, for there is nothing more, 
for ought I can ſee, in the Caſe, but whether 
this were their Hands, and proved only by what 
another believes: Now ſhall any be condemned 
by another's Belief without Proof? Surely, my 
Lord, that was never Evidence yet to convict 
any one; ſo that their Proof fails in both Points; 
for firſt, it ought to be conſidered whether Com- 
pariſon of Hands be Evidence in a Caſe of Mil- 
demeanor; and next, if it be Evidence, whether 
2 will take it, that the Belief of a Man that 

rings nothing to compare with it, or never 
ſaw the Party write, but has received Letters, 
and ſays, this is like it, and therefore he believes 
it to be his Hand, be good Evidence as a Compa- 
riſon of Hands. | 

Mr. S. Pemberton. My Lord, they are pleaſed 
to mention 

Mr. Soll. Gen. Mr. Serjeant, you have been heard 
already, and you are not to reply upon us; or it 
you would, we mult be heard firſt. 

Mr. S. Pemberton. I would only ſpeak to that 
Caſe of Sidney : My Lord, that Caſe differs 
from this toto Clo, the Writing was found 1 = 

9 — 
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Poſſeſſion, in his Study; there was the Proof that 


nailed him. 

Mr. Soll. Gen. You ſhall fee how we'll apply it 
by and by. 

Mr. Att. Gen. Pray, my Lord, favour me a 
Word in this Matter: That there is ſtronger and 
weaker Evidence no Man doubts; but that which 
theſe Gentlemen ſay, that in this Caſe there is no 
Evidence, mult needs be a Miſtake. If they mean, 
that it is not ſo ſtrong an Evidence as is poſſible to 
be given, I agree with them, it is not: For if we 
had brought three or four Men that had ſeen them 
write this very Paper, and put their Names to it, 
that had been a ſtronger Evidence than this that 
we have given; but whether we do not give ſuch 
a Sort of Evidence as may induce the Jury to be- 
lieve that this is their Paper, and their Hands to 
it, we ſubmit. They ſay, This is ſuch a Method 
as never was taken; but I admire that that ſhould 
be ſaid by Men of their Experience and Know- 
ledge in the Law; for is there any thing more 
uſual, or any other Courle taken for the Proof of 
Hands, than for a Witneſs to ſay, He knows the 
Hand of the Party very well, for he has often ſeen 
his Hand-writing, or received Letters from him? 
And if you ſhew him the Thing that you would 
prove to be his Hand, and he ſays, I do believe 
this to be his Hand, for this Reaſon, becauſe I 
have had other Things of his Writing: Certainly, 
in the Experience of any Man that has practiſed, 
this is an Evidence that 1s given every Day, and 
allowed for Evidence. For the Caſe of Mr, Sid- 
ey, which your Lordſhip has heard mentioned, it 
is certainly very oppoſite to this Purpoſe; it is in- 
ſiſted upon and pretended, That that was Evi- 
dence, becauſe it was found in his Study : Bur 
without all doubt, that would not be the Reaſon: 
For may not a Book of another Man's writing be 
found in my Study? And he inſiſted upon it in his 
own Defence: But the Anſwer was, That it ſhould 
be left as the Queſtion, Whether the Jury would 
belicve it upon the Evidence that was given, of its 


being his own Hand- writing: And fo in this Caſe, 


though it be not ſo ſtrong Evidence as if we had 
brought thoſe that had ſeen them write it; yet 
Evidence it is, and whether it be ſufficient to ſa- 
tisfy the Jury, may be a Queſtion; but no Que- 
ſtion, it is good Evidence in Law. 

Mir. Holl. Gen. It is a wonderful Thing, they ſay, 
that ſuch Evidence ſhould be offered: But truly, 
my Lord, it is a much ſtranger Thing to hear 
Mr. Serjeant Pemberton ſay, it was never done be- 
fore; and then to make that Remark to your Lord- 
ſhip upon the Caſe of Sidney), which I'll put to your 
Lordſhip and the Court as a Caſe, and let him con- 
tradict me if he can; and then we ſhall ſec how far 
it goes. Sidney was indicted for High- Treaſon 
and the Treaſon inſiſted upon was, a Writing ſup- 
poſed to be his, it being found in his Study: The 
Queſtion was, Whether it was his Hand- writing 
or no? There was no poſitive Evidence that it was 
his Hand- writing; there was no Evidence pro- 
duc'd, that prov'd it to be his Hand- writing; 
for there was no one that ſwore that they ſaw 
him write it; there was nothing proved but 
the Similitude of Hands. Ay, but ſays Mr. Ser. 
jeant Pemberton, it was found in his Study. Will 
Mr. Scrjcant Pemberton be content, that all the 
Libels that are found in his Study, ſhall, for that 
Reaſon, be adjudged ro be Libels, to be his 
Hand- writing, and he to be a Libeller for them? 
I think he will make a ſevere Declamation againſt 


- Vor. IV. | 


that, and he would have very good Reaſon for it: 
Certainly that which was Evidence in one Man's 
Caſe, will be Evidence in another. God forbid there 
ſhould be any ſuch Diſtinction in Law; and there- 
tore I conclude, that this is good Evidence. 

Mr. S. Pemberton. The Court went upon this, 
That it was found in his Study, and compared 
with Letters and Bills of Exchange produced in 
Court, which were ſworn to be of his Hand- 
writing. 

Mr. Holl. Gen. My Lord, I was by all the Time; 
for I was ordered to attend him in the Tower; and 
therefore I can tell what paſſed as well as any body. 
My Lord, they proved no more as to that Libel, 
but only by Compariſon of Hands; they had no 
other Proof in that Caſe, but by comparing the 
Hand-writing ; and that was inſiſted upon to be a 
mighty fallible Thing : That which they would 
have for us to compare, Paper with Paper, it is 
true, would make the Proof ſomewhat ſtronger, 
if we could, in ſuch a Caſe as this, be able to pro- 
duce ſuch Evidence: But I appeal to your Lord- 
ſhip, and ſhall leave it to the Jury, to conſider 
which is better Evidence; theſe Men, that have 
been produced, that have been converſant with 
theſe Lords, and acquainted with their Hand- 
writing, and who (as your Lordſhip ſees): are 
not willing Men to give Evidence, they avoid 
it as much as they can; and they ſwear it all to 
be the Hand-writing of the Archbiſhop of Can- 
terbury, as they believe; which is as far as any 
Man can ſwear. One fays the whole Body of 
the Paper is my Lord of Canterbury's Hand, and 
he knows it very well; ſo that we are not upon a 
{ſingle Name, but a whole Paper that contains ma- 
ny Lines; and this is as much as can be proved by 
any one that did not fee the Thing written. Then, 
my Lord, for the reſt of the Company, the Evi- 
dence is not ſo ſtrong againſt every one of them, 
as it is againſt my Lord Archbiſhop; but is ſtrong 
enough certainly to convict them of what we ac- 
cuſe them of: And pray, my Lord, what was the 
Objection in Sidney's Cale, but what has been men- 
tioned here? That any Man's Hand might be coun- 
terfeited. I remember in that Caſe, there was one 
Mr. Wharton, a young Gentleman, then in the 
Court, that undertook to the Court, that he 


would counterfeit that Hand preſently ; and he that 


was to ſwear the Compariſon, ſhould not know 
which was the one, and which was the other ; 
which certainly was a ſtronger Caſe than this: And 
I ſee ſome of the Gentlemen that are now ſtand- 
ing at the Bar, who preſſed this Matter very 
hard againſt Mr. Sidney, and Mr. Sidney loſt his 
Life upon that Compariſon of Hands; though 
Mr. I harton did teſtify how ealy a Matter it 
was to have a Man's Hand counterfeited, and 
we all know was a Man of Value and Quality; 
ſo there is a Precedent for Mr. Serjeant Pemberton, 
that never heard of this Law before. They fay 
the proving of Similitude of Hands is no Evi- 
dence, unleſs you prove the actual Writing; what 
a Condition then will England be in, when Wit- 
neſſes are dead? Is it not the moſt common Pra- 
*tice that can be, to produce Witneſſes to prove 
ſuch Men are dead, whoſe Names are ſet as Wit- 
neſſes to Deeds; and they ſwear, they believe 
it to be the Hand-writing of thoſe Witneſſes ? 
Can there be any greater Evidence of ſuch a 
Caſe, unleſs it be the Confeſſion of the — 4 
himſelf? My Lord, we are now only upon 


ing this Paper. We have been heard, and they 
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have been heard; now we pray the Paper may be 
read. | 
Mr. Recorder. We pray it may be read. 
Mr. Serj. Levinz. If your Lordſhip pleaſe—— 
Mr. Soll. Gen. We are not to be replied upon, 
Mr. Serjeant. | 
L. C. J. You have ſpoke Brother Leviaz, and 
you have ſpoke Brother Pemberton, and I would 
willingly hear you what you have to ſay; but we 


muſt not have vying and revying, for then we ſhal! 


have no End. | . 
Mr. Serj. Leving. I would offer your Lordſhip 
ſome new Matter, which has not been touched up- 
on yet, why it is not to be read. 
L. C. J. What's that, Brother? 5 
Mr. Serj. Levinz, All the Proof that has been 


given, whatſocver it amounts to, has been only of 


its being written, but no Proof has been given of 
its being written in the County of Middleſex, 
where the Information is laid, and the Matter is 
local. | 

Mr. Holl. Gen. Firſt read it, and then make your 
Objection. 

Mr. Recorder. My Lord, as to the Evidence 
that has been given, I would only pur your Lord- 
ſhip in Mind of one Cale; and that was the Cafe 
of Sir Samuel Barnardiſion And the great Evi— 
dence there, was the Proof of its being his Hand- 
writing; and that being proved, was ſufficient to 
convict him of a Libel: For they could not be- 
lieve Sir Samuel Barnardiſion was guilty of making 
Libels, unleſs they were proved to be his Hand- 
writing. 

Sir Rob. Sacher. He owned them to be his 
Hand-writing. | | 

L. C. J. If you do expect my Opinion in it, whe- 
ther this be good Evidence, and whether this Pa- 
per be proved or no, I am ready to give it. 

Mr. Finch. My Lord, I deſire to be heard be- 
fore the Opinion of the Court be given. 

Mr. Soll. Gen. If there be not Proof enough to 


induce the Jury to believe this is their Paper, yet 


ſure there is enough to read it. 

Sir Rob. Sawyer, My Lord, we have not been 
heard to this yct. 

Mr. Holl. Gen. Why, is this fit to be ſuffered? 

L. C. J. Mr. Sollicitor, I am always willing to 
hear Mr. Finch. | 

Mr. Soll. Gen. But I hope your Lordſhip, and 
the Court, are not to be complemented into an 
unuſual Thing. 

Mr. F. Pemberton. It is not a Complement; but 
Right and Juſtice. 

Mr. Soll. Gen. Certainly it is Right and Juſtice, 


that there ſhould be ſome Limits put to Mens ſpeax- 


ing, that we may know when to have an End. 
Sir Rob. Sacupcr. Mr. Sollicitor does miſtake the 
Right my Lord, for we deſire to be heard to this 


Point, as not having ſpoke to it yet. 


Mr. Soll. Gen, Pray, Sir, let me make my Ob- 
jection to your being heard: For I believe you and 


I have been chid ſeveral Times, for ſpeaking over 


and over the {ame Thing. 


Sir Rob. Sawyer. This that we now offer, is 


not to the ſame Point that we have ſpoken to al- 


ready. | 


Mr. Holl. Gen. We are now ſpeaking to the 
reading of the Paper, and you have ſpoken to it 


already. 


Sir Rob. Sawyer. If the Court will pleaſe to hear 
us, we have that to offer againſt the reading of the 
Paper, which has not been offered yet. | 

| l 
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I. C. J. Sir Robert Sawyer, J take it, it is in 
the Breaſt of the Court to hear when they will, 
and as much as they will, and whom they will; 
for if three or four have been heard of a Side to 
ſpeak what they will, the Court may very well de- 
pend upon the Learning of thoſe three or four, 
that they ſay what can be ſaid upon the Point, and 
that's enough; but if ſix or ſeven dclire to be 
heard over and over to the fame Thing, certain- 
ly =p Court may ſtop at three or four, if they 
Will. ad; 

Sir Rob. Sawyer. This is a new Objection that 
none of us have been heard to yer. 

Mr. Finch. My Lord, that which I offer is not 
contrary to the Rules of Law, nor contrary to the 
Practice of the Court; nor was J going any wa 
to invade that Privilege which Mr, Sollicitor 
claims of making Objections, and not receiving an 
Anſwer. | 

Mr. Soll. Cen. What a fine Declamation you 
have now made! I never claimed any ſuch Right; 
but I oppole your being heard over and over to 
the ſame Thing. 

Mr. Att. Gen, Pray, my Lord, let's come to 
ſome Iſſue in this Matter. 

L. C. J. I will hear you; but I would not have 
you introduce it with a Reflection upon the King's 
Council. | 

Mr. Soll. Cen. My Lord, if you impoſe that 
upon him, you {top his Mouth; for ſome Men 
cannot ſpeak without Reflection. 

L. C. 7. On the other Side, pray Mr. Sollici- 
tor, give us leave to hear fairly what they have to 
ſay; for I perceive he cannot offer to ſpeak, but 
you preſently ſtop his Mouth. 

Mr. Finch. My Lord, that which I was going 
to ſay, is another Matter than any thing that has 
been yet offered: We fay, that this Paper ought 
not to be read; for that they are obliged by Law 
to prove their Information; and conſequently, 
having laid a particular Place where the Thing was 
done, in the Information, they ought to prove 
that this was done in that Place. The Evidence 
that they have given, is of my Lords the Biſhops 
writing this Paper; and they have laid it to be done 
in Middleſex : And this, with Submiſſion to your 
Lordſhip, is local; and they muſt prove it to be 
written in Middleſex, where they have laid it, or 
elſe they fail in their Proof. This is another Ob- 
jection, which as yet hath not been ſpoken to: 
That if there be a Proof of their Hand- writing, 
yet there is no Proof where that Hand was writ- 
ten; and therefore they are not yet got ſo far, as 
to have it read againſt my Lords. 

Mr. Att. Gen. For that Point, my Lord, we 
ſay, This would have been as properly ſaid after 
the Paper had been read, when they come to make 
Objections againſt our Proof, by way of Defence: 
And with Submiſſion, it had been more proper 
then, than it is now: For what are we now do- 
ing? My Lord, we are proving that ſuch a Pa- 
per was ſubſcribed by my Lords the Biſhops; and 
Sir 7ohn Nicholas gives you an Account, that he 
had it from his Majeſty at the Council; and 
that certainly is in the County of Middleſex, and 
it will concern you to prove that it was written 
elſewhere. 

Mr. S. Pemberton. That's very well Mr. Attor- 
ney; ſure you do not think as you ſpeak ! 

Mr. Att. Gen. Here is a Paper compoſed and 
written by you, that Sir John Nicholas ſays he 
had from his Majeſty: How be came by it, I 

| ſuppoſe 


ſuppole you will tell us by and by. This is your 
Hand-writing, that I think we have proved ſuffi- 
ciently; this is found in the County of Middle/ex, 
and you come and tell us, that we mult prove that 
it was written in the County of Middleſex ; and 
it is taken to be written where it was found, unleſs 
you prove the contrary. . 

Mr. F. Pemberton. That's pretty Doctrine in- 
dced, and very new. Req 

Mr. Soll. Gen. My Lord, here's an CO 
made too timely: We are now upon reading of 
this Paper; and the Queſtion is, Whether it thall 
be read, or not be read? Surely we have gen 
Evidence enough to induce the Court to read it; 
and it is another Queſtion, that will come time 
enough afterwards, where it was written? 

L, C.F. Truly, I donot think it was proper for 
you to ſtand upon the Place where it was written 
as yet. | 

Me. F. Levinz. When we are upon an Infor- 
mation of a Fact in Middleſex, will you hear them 
give Evidence of a Fact in Yorkſhire ? 

Mr. Holl. Gen. We are not to be driven by theſe 
Gentlemen; we are to be directed by the Court. 

L. C. J. I think truly it is yet too early to make 
this Objection. 

Ar. F. Pemberton. Surely, my Lord, this is 
our Time to oppoſe the reading of it, as not 

roved. | 

Mr. Juſt. Powell. Mr. Sollicitor, I think you 
have not ſufficiently proved this Paper to be fub- 
{ſcribed by my Lords the Biſhops. 

Mr. Holl. Gen. Not to read it, Sir? 

Mr. Juſt. Powell. No, not to read it; it is too 
ſlender a Proof for ſuch a Caſe. I grant you, in 
Civil Actions a ſlender Proof is ſufficient to make 
out a Man's Hand, by a Letter to a Tradeſman, 
or a Correſpondent, or the like; but in Criminal 
Cauſes, ſuch as this, if ſuch a Proof be allowed, 
where is the Safety of your Life, or any Man's 
Life here? 

Ar. Soll. Gen. We tell you a Caſe where it 
was allowed; and that is Mr. $:4zey's Caſe; a 
Caſe of Treafon, and printed by Authority : 
We tell you nothing but what was done t' other 


ay. 

L C. F. I tell you what I fay to it: I think 
truly there is Proof enough to have it read, and 
I am not aſhamed, nor afraid to fay it; for I 
know I ſpeak with the Law. Say what you will 
of Criminal Caſes, and the Danger of People's 
Lives, there were more Danger to the Go- 
vernment, if ſuch Proof were not allowed to be 

ng. 
5 Mr. Juſtice Powell. I think there is no Danger 
to the Government at all, in requiring good Proof 
againſt Offenders. | 

L. C. J. Here's my Lord Archbiſhop and the 
Biſhop of St. A/aph, and my Lord of Ely, their 
Hands are proved: Itis provedto be my Lord Arch- 
biſhop's Writing by Mr. Brookes, and he proves 
my Lord of Eh's Hand by Compariſon, and ſo my 
Lord of St. Aſaph's. Now, Brother Pemberton, 
there's an Anſwer to your Objection, it _ 
proved that it is all my Lord Archbiſhop's Hand. 
Then they come and fay, we'll prove the Hands of 
the others by Compariſon; and for that they bring 
you Witneſſes that ſay, they have received Letters 
from them, and (den their Hand- writing ſeveral 
times; and comparing what they have ſeen with 
this very Paper, ſays the Witneſs, I do believe it 
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to be his Hand, Can there be a greater Evidence, 
or a fuller? | 

Mr. S. Pemberton. Admit it be a full Evidence 
againſt my Lord Archbiſhop, what's that to the 
reſt? There's no Evidence againſt them. 

Mr. uſt. Allybone. Brother Pemberton, as to 
the Objection you make of comparing ot Hands, 
it is an Objection indeed, I do agree; but then 
conſider the Inconvenience which you and Mr. 
Pollexfen do ſo much inſiſt upon: If a Man 
ſhould be accuſed by Compariſon of Hands, 
where is he? He is in a lamentable Caſe; for his 
Hand may be fo counterfeited, that he himſelf 
may not he able to diſtinguiſh it. But then you 
do not conſider where you are on the other Side; 
That may be an Objection in Matters of Fact, 
that will have very little Weight, if compared 
and ſet altogether : For, on the other fide, where 
ſhall the Government be, if I will make Libels, 
and traduce the Government with Prudence and 
Diſcretion, and all the Secrecy imaginable ? PII 
write my Libel by my ſelf, prove it as you can 
that's a fatal Blot to the Government ; and there- 
fore the Caſe is not the fame, nor is your Do- 
ctrine to paſs for current here, becauſe every Caſe 
depends upon its own Fact. If I take upon me 
to ſwear I know your Hand, the Inducements 
are to my ſelf, how I came to know it, fo as to 
ſwear it. Knowlege depends on Circumſtances : 
I ſwear that I know you, but yet I may be under 
a Miſtake ; for I can have my Knowlege of you 
no other Way but from the Viſibility of you, 
and another Man may be ſo like you, that there 
is a Poſſibility of my being miſtaken ; but cer- 
tainly, that 1s Evidence, good Evidence, Now 
here are ſeveral Gentlemen that ſwear as to my 
Lord Archbiſhop's Hand-writing : 1 do agree, as 
to ſome of the others, that the Evidence is not ſo 
ſtrong; for what that Man ſaid, that he did be- 
lieve it was rather ſuch a Lord's Hand, than that 
which went before, or that which came after, 
it is of no Weight at all, and ſo ſome of the 
others; but it is poſitively proved againſt m 
Lord Archbiſhop and one or two more; ſo 
that that's enough to induce the reading of this 
Writing. 

Mr. Fuſt. Holloway. Good my Lord, let me 
give my Opinion. 

L. C. J. Ay, with all my Heart, Brother. 

Mr. Juſt. Holloway. My LE I think as this 
Caſe is, there ought to be a more ſtrong Proof; 
tor certainly the Proof ought to be ſtronger and 
more certain in criminal Matters, than in civil 


Matters: In civil Matters, we do go upon flight 
Hands, for 


Proof, ſuch as the Compariſon of 

proving a Deed, or a Witneſs's Name, and a very 
ſmall Proof will induce us to read it; but in cn- 
minal Matters we ought to be more ſtrict, and re- 
quire poſitive and ſubſtantial Proof, that is fit- 
ting for us to have in ſuch a Caſe; and without 
better Proof, I think it ought not to be read. 

L. C. J. You muſt go on to ſome other Proof, 
Mr. Sollicitor z for the Court is divided in their 
Opinions abour this Proof. 

Mr. Holl. Cen. Then, my Lord, we will come 
to the Confeſſions of my Lords the Biſhops ; and 
I hope that will be believed by all Mankind. 

Mr. Att. Gen. Truly, my Lord, we did forbear 
that Evidence, and would not have proceeded 
this Way, if we had had fair Play on the other 
Side 7 

Sir 
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Sir Robert Sawyer. Mr. Attorney, give us Leave 
to defend our Clients all the Ways we can: 1 
think we do nothing but what is fair; the Court 
you ſee is divided, therefore we did not without 
Reaſon inſiſt upon it. 

L. C. J. You muſt go on as you can, for they 
will put you upon it. 

Mr. Att. Gen. Swear Mr. Blathwayf. 

Mr. Plathwayt ſworn. | 


Mr. Soll. Gen. Pray hand the Writing to him. 
[The Writing ſhewn to him.] 
Mir. Soll. Gen. Have you ſeen that Writing for- 
r 
Mr. Blathwayt. Yes, Sir. 
Mr. Soll. Cen. What did you hear my Lord 


Archbiſhop ſay about that Paper ? 


Mr. Att. Gen. And the reſt of my Lords the 
Biſhops ? | 

Mr. Soll. Gen. Firſt we'll ask, as to my Lord 
Archbiſhop; Did he own it to be his Hand-wri- 
ting ? 

Mr. Blathwayzt. My Lord, I believe this to be 


the Paper that my Lord Archbiſhopdid own tobe 


ſubſcribed by him. 
Mr. Holl. Gen. When was it owned by him? 
Mr. Blathwayt. On the Council-day, the 8th of 
this Month. 

Mr. Soll. Gen. Where was it owned? becauſe 
we would obviate that Objection of the County. 
Ar. Blathwayt. It was at the Council-Table at 
IVhitehall. 

Mr. Soll. Gen. What ſay you to the Biſhop of 
St. Aſaph ? Did he own it? 

"Mr. Blathwayt. Ves, all my Lords the Biſhops 
did own it. | 

Mr. Soll. Gen. Name them particularly. What 
ſay you of the Biſhop of EH? 

Mr. Blathwayt, In the ſame manner, my 


Lord. 


Mr. Soll. Gen. The Biſhop of Chicheſter? 


Mr. Blathwayt. In the fame manner. 


Mr. Holl. Gen. The Biſhop of Bath and /ells ? 


Mr. Blathwayt. Yes, my Lord. 

Ar. Soll. Gen. The Biſhop of Peterborough * 
Mr. Blathwayt. Yes, my Lord. 

Mi. Soll. Gen. And the Biſhop of Briſtol ? 
Mr. Blathwayt. Yes, my Lord. 


Nr. Soll. Gen. So, we have proved they all 


owned it. 
Mr. Juſt. Holloway. Could not this have been 


done at firſt, and ſaved all this Trouble? 


Sir Rob. Sawyer. Have you done with Mr. Blath- 


wazt, Mr. Attorney, that we may ask him ſome 
Quettions ? 


Mr. Ait. Cen. Ask him what you will. 
Mr. S. Pemberton. Pray Mr. Blathwayt, upon 


vhat Occaſion did they own it? You are ſworn to 


tell the whole Truth: Pray tell all your Knowlege, 
and the whole Confeſſion that they made. 

Mr. Blathwayt. My Lord, I am called here by 
a Sulhænd to antwer on Behalt of the King; my 
Lord, I am ready to do my Duty, and I beg of 
your Lordſhip that you would pleaſe to tell me 
what is my Duty; for whatſoever I ſhall anſwer, I 
ſhall ſpeak the Truth in. No 

Mr. S. Pemberton. There is nothing deſired, but 
that you would ſpeak the Truth. | 

Mr. Blathwayt. My Lord, Iam eaſily guided by 
your Lordſhip what 1 ought to anſwer to. 

L. C. J. Whatis it you ask him, Brother Pem- 
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Mr. S. Pemberton. We deſire Mr. Blathwart to 
tell the whole Diſcourſe that paſſed at the Council, 
when he ſays my Lords the Biſhops own d this Paper. 
7 — Soll, Gen. That's a very pretty Thing in- 
eed. 

L. C. J. Look you, Mr. Blathwwayt, you muſt 
anſwer them what they ask you, unleſs it be an 


enſnaring Queſtion, and that the Court will take 
Care of. 

Mr. Blathwayt. If your Lordſhip pleaſe to as 
me any Queſtion, I ſhall readily antwer it. 

L. C. J. You muſt anſwer them. 

Mi. S. Pemberton, We ask you upon what Oc- 
caſion they came to own their Hands? What Dif- 
courſe was made to them, and what they anſwered? 

Mr. Blathwayt. My Lord, I beg your Lord- 
{ſhip's Directions. £5 

L. C. J. Come tell it, Sir. 

Mr. Blathwayt, My Lord, the Occaſion was 
this : This Paper was read in Council, and I had 
the Honour to read it before the King ; and ir 
having beenread before his Grace the Archbiſhop, 
and my Lords the Biſhops, they were asked whe- 
ther they did own that Paper, and, my Lord, they 
did own it. 

din Robert Sawyer. Mr. Blathwayt, was that the 
firſt Time that my Lords the Biſhops came in? 

a Mr. Blathwayt. Sir, I was not asked that Que- 
ſtion. 

L. C. 7. What would you have, Sir Robert 
Sawyer ? 

Sir Robert Sawyer. We would have an Account 
what paſſed at the Council. | 
L. C. F. Would you have all the Diſcourſe be- 

twixt the Council and my Lords the Biſhops? 
M. F. Pemberton. All that relates to their Accu- 
ſation, my Lord; their whole Confeflion, and 
what was ſaid to them. 

Mr. Att. Gen. Doyou think, Mr. Serjeant, that 
when we call a Witneſs, you are at Liberty to ex- 
amine him to every impertinent thing ? 

Mr. Soll. Gen. My Lord, we defire they may 
only ask reaſonable and proper Queſtions. 

Mr. S. Pemberton. Mr. Sollicitor, he is ſworn to 
anſwer, and tell the whole Truth, and that's all we 
ask of him. 

Sir Rob. Sawyer. Sir, I will ask you a plain 
Queſtion upon your Oath ; Did not my Lord 
Archbithop, and the reſt of my Lords the Biſhops, 
at firſt refuſe to own it, or to anſwer whether it 
were their Hands or not ? 

Mr. Soll. Gen. That is not a fair Queſtion Sir 
Robert Sawyer; *tis a leading Queſtion. 

Mr. F. Pemberton. Then ] ask you in ſhort, What 
did they refuſe? I am ſure that is a fair Queſtion 
for God forbid that any ſhould hinder the King's 
Evidence from telling Truth. 

Sir Robert Sawyer. And God forbid that half 
Evidence ſhould condemn any Man. 

L. C. J. God forbid the Truth ſhould be con- 
cealed any way. 

Mr. S. Pemberton. Pray, Sir, when they were 
firſt asked, whether that was their Hands or not, 
what Anſwer did they give? 

Mr. Blathwayt. Sir, I have begg'd the Favour 
of my Lords the Judges to tell me what I am to 
anſwer, and what Queſtions are proper for me to 
anſwer to. ag 

L. C. J. You muſt anſwer any Queſtions that 
are not enſnaring Queſtions. 

Sir Robert Sawyer. Mr. Blathwayt, you are upon 
your Oath to teſtify the Truth. 1 
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Mr. Blathwayt. Sir, 1 am not acquainted with 
the Methods of Law; I defire my Lords the 
Judges would inſtruct me. 

Mr. Juſt. Allybone. Anſwer to the Queſtion that 
they ask you. 

I. C. J. We obſerve what they ask you; we'll 
take Care that they ask you nothing but what 
they ſhould. 

Mr. Blathwayt. 1 deſire the Queſtion may be 
repeated. 

Mr. $. Pemberton. When they were firſt asked 
if it were their Hands, what Anſwer aid they give 
the King ? 

Mr. Blathwayt. His Grace the Archbiſhop and 
my Lords the Biſhops, at firſt did not imme- 
diately anſwer whether the Paper were theirs or 
no. 

Mr. F. Pemberton. What did they ſay? 

Ar. Blauhrvayt. They ſaid, they did humbly hope, 
if they were put to anſwer, no Advantage ſhould 
be taken againſt them. 

Mr. F. Pemberton. What did they ſay farther at 
that Time concerning his Majeſty's Pleaſure? 

Mr. Holl. Gen. That's a leading Queſtion, Mr. 
Serjeant Pemberton; you cannot leave your Way 
of leading W itnefles. 

Mr. S. Pemberton. It is a very ſtrange thing; if 
we ask a Queſtion that's general, that's excepted 
to; if we ask any Queſtion in particular, then 
they find Fault with us, that it is a leading Que- 
ſtion; ſo that we can never ask a Queſtion that 
will pleaſe them. Pray Mr. Blathwayt, what did 
they ſay concerning the King's Pleaſure, whe- 
ther they would anſwer if the King commanded 
them ? 

Mr. F. Trinder. How can it be material what 
they ſaid ? | 

L. C. J. It is material that it ſhould be asked, 
and that it ſhould be anſwered. 

Mr. S. Levinz. You are to tell the whole 
Truth, Sir. Pray tell us what did my Lords the 
Biſhops ſay about ſubmitting to the King's Plea- 
{ure ! 

Mr. Holl. Gen. What is that to the Purpoſe? 

Mr. Pollexfen. Mr. Sollicitor, his Oath is to tell 
the Truth, and the whole Truth, and therefore he 
mult anſwer my Queſtion. 

Mr. F. Pemberton. You are mighty loath, Mr. 
Sollicitor, to let us hear the Truth: I would not 
willingly lead him in any thing; and J cannot ſee 
that this is any leading Queſtion, unleſs his Oath 
be againſt Law, which, ſays he, is to tell the 
whole Truth. 

Mr. Att. Gen. My Lord, I do beg your Lord- 
ſhip's Favour of a Word in this Thing. Ir is cer- 
rain, if they ask any thing that ſhall take off the 
Evidence that was firſt given, that it is not 
true, I cannot oppoſe it; but if they ask Que- 
{tions only to enflame, and to poſſels People with 
fooliſh Notions and ſtrange Conceits, that is not 
to the Fact that we are now trying 

Sir Robert Sawyer. Tis only to have the Truth 
out that we do it. 

Mr. $. Pemberton. There is no body here that 
will be enflamed, Mr. Attorney; I have asked a 
fair Queſtion, the Court has ruled it fo. 

Mr. Blathwayt. I ſhall readily anſwer any Que- 
ſtion rhat the Court thinks fit. | 

Mr. S. Pemberton. Sir, by the Oath you have ta- 
ken you are to tell the whole Truth. 

L. C. F. Is he to tell you all that was done at 
the Council-Board that Day ? 
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Mr. S. Pemberton. No, my Lord, only what 
paſſed there about my Lords the Biſhops Confeſſi- 


on, the whole of that Matter. 


Mr. Blathwayt. There has been ſo much ſaid be- 
tween the asking of the Queſtion and this Time, 
that I deſire it may be repeated, that I may know 
what to anſwer to. 

Mr. S. Pemberton. I ask you in ſhort, Sir, What 
did my Lords the Biſhops ſay at the Time of their 
appearing in Council concerning the King's Plea- 
ſure, whether they ſhould anſwer or not? 

Mr. Blathwayt. The firſt Time my Lords the 
Biſhops came into the Council, they were asked 
the Queſtion whether they did own that Paper 
they did immediately anſwer, They humbly 
hoped, as they ſtood there Criminals, his Ma- 
jeſty would not take Advantage againſt them, 
but 3 they would obey his Majeſty's Com- 
mand. 

Sir Robert Sawyer, Were they commanded to 
withdraw ? 

Mr. Blathwayt. Yes; thereupon they were com- 
manded to withdraw, which they did. 

Mr. S. Pemberton. When they came in again, 
what Queſtions were asked them ? 

Mr. Blathwayt. They came in ſeveral times, 
more than twice, I have reaſon to remark this, 
or, an did ſo : Do you mean the ſecond Time, 

ir 

Mr. S. Pemberton. Yes, Sir. 

Mr. Blathwayt, The ſecond Time they ſeemed 
unwilling to own the Paper. 

Sir Robert Sawyer. And what did they do the 
third Time ? 

Mr. §. Pemberton. But firſt let us know what 
more was done the ſecond Time. 

Sir George Treby. How was that Unwillingneſs 
of theirs overcome ? 

Mr. S. Pemberton. When they expreſs'd their 
Unwillingneſs, what did they ſay farther? 

Mr. Blathwayt. If I remember right, they ſaid 
as they did the firſt Time, they humbly hoped 
his Majeſty would not take Advantage againſt 
them. 

Mr. S. Pemberton. Thenwha idid they ſay the 
third Time? 

Sir Robert Sawyer, Pray, were they asked whe- 
ther they publiſhed it? 

Mr. Blathwayt. As to the publiſhing it, it was 
laid before them, and I think they were asked the 
Queſtion, whether they publiſhed it? 

Sir Robert Sawyer, And what Anſwer did they 
make? 

Mr. Blathwayt. T remember his Grace, and my 
Lords the Biſhops, didnot own they had publiſhed 
it, but they denied it. 

Sir George Treby. After they diſcovered their 
Unwillingoes the ſecond Time, what followed 
next ! 

Mr. Blathwayt. They did withdraw after the 
ſecond Attendance. 


Mr. S. Levinz. But what was ſaid to them ? 


Was that all that was ſaid to them the ſecond 
Time ? 

Mr. Blathwayt. I have faid two Things already, 
that they were unwilling to anſwer, and that they 
denied the publiſhing. 

L. C. 7 This is a ſtrange Uſage of a Witness, 
to put him to tell every thing that was ſaid. 

Mr. S. Pemberton, I would ask you this Que- 


ſtion, Sir, When they came in the ſecond Time, - 


whether they did deſire to know if it * 
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his Majeſty's Command that they ſhould own 


it? 
L. C. J. That I muſt not permit you to ask, 


Brother; that is to lead the Witnels. 


Mr. F. Pemberton. My Lord, he will not anſwer 
general Queſtions ; I have asked him all along 
general Queſtions, and I cannot yet get an Anſwer 
from him to them. 

Mr. Blathwayt. I am ready to anſwer any 
Queſtions that the Court thinks I ſhould anſwer; 
I am not backward to anſwer according to my 
Duty. 

L. C. J. Let one of you ask a Queſtion at a 
time, and not chop in one upon another. 

Mr. Soll. Cen. In all the Trials that ever I have 
been in, in all the Caſes of Criminals, the King's 
Witneſſes uſed to be treated with Reſpect, and, not 
to be fallen upon in this manner. 

J. C. J. He ſhall be ſure to have all Reſpect paid 
him. 

Mr. Soll. Gen. He is in Office under the King. 

Mi. F. Pemberton. I do not think Mr. Blathwayt 
does believe I would ſhew him any Diſreſpect 
more than he would ſhew me. 

Mr. Att. Gen. I beg one Word, my Lord. 

I. C. J. Mr. Attorney, What do you ſay ? 

Mr. Ati. Gen. My Lord, I ſay I do oppole the 
asking of this Queſtion ; not but that every Man 
has a Right to crols-examine a Witneſs, but if they 
ask ſuch a Queſtion, let them tell us what Uſe they 
would make of it. 

L. C. J. Mr. Attorney General, for that Mat- 
ter 

Mr. F. Pemberton. My Lord, if you pleaſe, I'll 
give Mr. Attorney an Anſwer. 

L. G. J. Brother Pemberton, I was ſpeaking to 
Mr. Attorney, and pray hear me; I will not ask 
you what Ute you'll make of the Queſtion you 


ask, but do you wk fair and regular Queſtions, 


and I'll take Care you ſhall have an Anſwer to 
—_—_— 

Mr. F. Pemberton. I will deal plainly with the 
Court, and tell you what Uſe we intend to make 
of our Queſtion. If they anſwered under a Pro- 
miſe from his Majeſty, that it ſhould not be given 
in Evidence againſt them, J hope they ſhall not 
take Advantage of 1t. 

Mr. Foll. Gen. I ſay that is a very unmannerly 

ueſtion; but however it ſhall be anſwered. . 

Mr. F. Pemberton. Why fo, Mr. Sollicitor ? 

Mr. Holl. Gen. My Lord, it is to put ſomething 
upon the King, which I darehardly name. 

L. C. J. We do not know what Anſwer will 
be made to it yet, but it does look like an odd kind 
of Queſtion. 

Mr. oll. Gen. If Men will be fo preſſing, I, for 
the King, deſire the Queſtion may be entred. 

Sir Rob. Sacuper. What do you mean, Mr. Sol- 
licitor? | 

Mr. Sell. Gen. 1 know very well what I mean, 
Sir; I defire the Queſtion may be recorded in 
Court. | 

Mr. F. Pemberton. Record what you will, I am 
not afraid of you, Mr. Sollicitor. 

Mr. Soll. Gen. Are you afraid of the Law? 

Mr. S. Pemberton. No, nor of you neither. 

L. C. J. Pray be quiet, Gentlemen. 

Mr. Att. Gen. Pray, Mr. Blathwayt, anſwer 
whether there was any Promiſe made to my Lords 
the Biſhops from the King. 

Mr. Blathwayt. My Lord, I take the Queſtion 


to be, whether the King was plealed to make my 


Lords the Biſhops any Promiſe of not taking Ad- 
vantange of what Anſwer they made. | 

Mr. Att. Gen. That is the Queſtion. 

Mr. Blathwayt. As that Queſtion is ſtated, there 
was no ſuch made. 

L. C. J. Look you, he tells you there was no 
ſuch Promiſe made. There is an Anſwer to your 
Queſtion, Brother. | 

Mr. F. Lerinz. We made no ſuch Queſtion ; 
but the Queſtion I would ask is this, 

Mr. Holl. Gen. For the Satisfaction of the Court 
repeat what you {aid juſt now, Mr. Blat tant. 

Mi. Blathwayt, I take the Queſtion to be, whe- 
ther the King made any Promiſe to my Lords 
i 1 _ no Advantage ſhould be taken 
ot What they faid, and I ſay, the King made no 
ſuch Promiſe. | ; 8 * 

Mr. S. Pemberton. We did not ask you the Que- 
ſtion, but we only told you what Uſe we would 
have made of another Queſtion. | 

Mr. Pollex/en. Mr. Blathwayt, I ſee you can 
very well diſtinguiſh what Queſtions are to be an- 
ſwered. I ask you in ſhort, upon your Oath, 
when they we firſt called in, what was ſaid to 


them, and what was anſwered by them? 


I. C. J. Here has been a great deal of Wrang- 
ling, bur this isa fair Queſtion, and may reduce us 
to Order again. Tell us over again from the Be- 
ginning, what paſſed when my noble Lords the 
Biſhops came in the firſt, ſecond and third Time, 
when they were examined about this Paper? 

Mr. Blathwayt. My Lord, I ſhall comply with 
your Lordſhip's Directions. I apprehend I am to 
anſwer together concerning the firſt, ſecond and 
third Comings of my Lords the Biſhops into the 
Council. The firſt Time, as I faid before, my 
Lords the Biſhops were unwilling to own the Pa- 
per, and did fay, they humbly hoped his Majeſty 
would not take Advantage againſt them, but that 
they were ready to obey his Command. The ſe- 
cond Time they were called in they did repeat it 
again, that they hoped his Majeſty would not 
take Advantage againſt them: After that there 
was mention made of the Paper being publiſhed, 
I remember my Lords the Biſhops ſaid they had 
not publiſhed it — Lbs 

Sir Rob. Sawyer. Is that all ? 

Mr. Soll. Gen. You have no Mind to hear all, I 
think. 

L. C. J. How do you expect to be anſwered 
your Queſtions, if you interrupt them? Go on, 
Mr. Blathwayt. | 

Mr. Blathwayt. Sir, I faid laſt, that they ha- 
ving prayed the King that no Advantage might 
be taken againſt them for what they ſhould ſay, 
there was mention made of the Paper its being 
publiſhed, and my Lords the Biſhops did ſay they 
had not publiſhed it; and his Grace my Lord Arch- 
biſhop ſaid it was written with his own Hand, and 
that he had not made Uſe of his Clerk. 

Sir Rob. Sawyer. Is that all you can remember 
that paſſed at that Time? 

Mr. Blathwayt. This is the Subſtance of what 
I remember. 

L. C. J. Was this the third Time? 

Mr. Blathwayt. No, that was the ſecond Time, 
my Lord. 

Mr. Pollexfen. If there be not ſome Order in 
this Evidence, my Lord, we ſhall not be able to 
obſerve any thing upon it. Pray what was 
done afterwards : | 


Mr. 
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Mr. Blathwayt. My Lord Chancellor, upon their 
coming in, did require them to anſwer, whether 
they Ba own that Paper or not; my Lords the 
Biſhops did own the Paper. 

Mr. Pollexfen. Do you remember in what Words 
or Expreſſions, as near as you can, they did own 
it? 

Mr. Soll. Gen. Is this a Practice to be endured? 

Mr. Finch. Why, he may apprehend and take 
that to be an owning of it, which was not. 

Mr. Holl. Gen. Has not he ſworn the Manner of 
it, and almoſt the very Words? 

Mr. Serj. Levinz, We deſire nothing of him but 
that he will tell us what Words they ſaid when they 
owned it. 

Mr. Blathwayt. It was the third Time that they 
came in that they owned it. 

Mr. F. Pemberton. Why, what did they ſay? 

Mr. Blathwayt. My Lord Chancellor required 
them to anſwer, whether they owned the Paper 
or no. 

Mr. F. Pemberton. What did they fay then? 

Mr. Blathwayt. As ncar as I can remember, his 
Grace and the Lords the Biſhops did own the 
Paper. 

Mr. S. Pemberton. What Words did they own it 
in? Tell the Manner of it. 

Mir. Holl. Gen. What's this to the Purpoſe ? 

Mr. Finch. Mr. Blathwayt, did you take Notes 

of what paſled there ? 
Mr. Blathwayt. I anſwer, Sir, I did not take 
Notes, for I attended the King at his Elbow, and 
did not take Notes. Mr. Finch, you know the 
Manner of the Council in ſuch Caſes very well. 

Mr. Att. Gen. Then we ask you for the King, 
becauſe they ſhall not enflame People by ſuch an 
Expreſſion, In what Words did they own it, if 
you can remember? 

Mr. Blathwayt. Sir, I have declared my Me- 
mory as well as I can z when the other Clerks 
come to be examined, if they can tell any more, 
let them. 

Mr. Soll. Gen. But we will have no Diſcourſe to 
enflame the World: Did the King promiſe or de- 
clare that no Advantage ſhould be taken of their 
Confeſſion ? 

I. C. J. I would ask him that Queſtion, What 
was the Manner that my Lord Chancellor expreſs'd 
himſelf in to them, when they came in the third 
Time? 5 
Mir. Blathwayt. As ſoon as my Lord Chancellor 
had required them to declare whether they own- 
ed that Paper, as well as I remember, his Grace 
took the Paper in his Hand, and 
it was handed over, or ſhewed to 
my Lords the Biſhops, and they 
owned and declared ſo, „ as if they ſhould la 
it before the Court, juſt ſo. I do not recoll 
my ſelf of all the Circumſtances that paſſed; I 
only can tcil you the Subſtance. 

Mr. Soll. Gen. He does not remember what they 
faid particularly, | | 

Mr. Att. Gen. Mr. Sollicitor, I know well 
enough what they mean by the Queſtion z I 
know they would fain poſſeſs the World with a 
Belief that there was ſu ch a Promiſe made them, 
and yet they are proſecuted notwithſtanding thar 
Promiſe : Therefore I do ask you, Mr. Blathwayt, 
and for the King's Honour I muſt ask it : Did 
the King make any Promiſe or Declaration, that 
no. Advantage ſhould be taken, or Uſe made of 
it : 
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Mr. Blathwayt. The King did not make any 
Promiſe or Declaration that no Adyantage ſhould 
be taken, or Uſe made of it. | 

Mr. Soll. Gen. He only put them upon it, whe- 
ther they did own it or nor. 

Mr, Att. Gen. I ask you upon your Oath, 
Did my Lord Archbiſhop own it to be his Hand- 
writing? 

Mr. Blathwayt. Ves, he did, and ſaid he writ it 
with his own Hand, and would not let his Clerk 
write It. 

Mr. Att. Gen. Did he own the whole to be his 
Hand-writing, or not ? 

Mr. Blathwayt. Yes, he did. 

Mr. Att. Gen. Did every one of the Biſhops 
own their Names ſubſcribed to it ? 

Mr. Blathwayt., Yes. | 

Mr. Soll. Gen. Then, my Lord, we pray now 
that it may be read. 

L. C. J. I ſuppoſe now they will be content it 
ſhould be read. | 

Mr. Finch. If your Lordſhip pleafe to favour 
me one Word, I think it cannot yet be read; and 
my Objection is this | 

L. C. F. I thought you had made all your Ob- 
jections before, as to the reading of it. 

Mr. Finch. Pray, my Lord, ſpare us. Here are 
two Parts of this OTE the one is for 
Conſulting and Conſpiring to diminiſh the nag 
Royal Prerogative, and for that End they did 
make and write a ſeditious Libel: The other Part 
is, that they did publiſh this ſeditious Libel. 
Weĩ are hitherto upon the firſt Part, the Makin 
and Writing of it. Both Parts are local; unti 
they have proved the Making and Writing of it 
to have been in Midaleſex, it is not Evidence upon 
this Information. 

Mr. Soll. Gen. We have proved it written and 
publiſhed in Middleſex. 

Mr. S. Pemberton. The Contrivance and Wri- 
ting of a Libel is in itſelf penal, and they may 
be puniſhed for it, if they be found guilty. 
Now if they could give an undeniable Evi- 
dence concerning the publiſhing of ir, that is 
nothing to this Point; but if they ſhould not 
give ſuch Evidence, or any Evidence at all of 
the Publication, yet if it be proved that it 
was written and contrived by them, they would 
be guilty for ſo much, if it be a Libel; and 
this we ſay is local, as well as all the reſt: 
And therefore we inſiſt upon it, that the Wri- 
ting and Contriving muſt as well be proved to 
be in Middleſex, as the Publication, for all is 
local, 

L. C. J. There is no Publiſhing yet proved. 

Mr. Serj. Levinz. It is true, my Lord, here 
is nothing of a Publication yet, with your 
Lordſhip's Favour; for their Anſwer to his Ma- 
jeſty in Council was, that they did not publiſh 
it: All that is ſaid yet is, that they owned the 
Paper to be their Hands. My Lord, does the 
owning of that own that it was written in the 
County of Middleſex ? or that it was contrived 
or made there? No ſurely, upon this Evidence 
che Place is clearly at large. My Lord, this 
might have been done in the County of Surry, 
or Somerſet, or any other County : Their Infor- 
mation is, that they did conſult and contrive to 
diminiſh the King's Prerogative at Weſtminſter in 
the County of Middleſex, and there they did 
write, and cauſe to be written, this Libel, and 
there they did publiſh * Suppoſe it ſhould be 
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granted that it 1s proved that this is the Archbi- 
ſhop's Hand-writing, and theſe are their Names to 
it, 1s there any one Evidence that any thing of 


this was done in Midaleſe? And, my Lord, that 


is the Thing they are to prove. 


Mr. Sommers. If your Lordſhip pleaſe, all Mat- 
ters of Crime are ſo local, that if it be not proved 
to be done in the County where it is laid, che 
Party accuſed is as innocent as if he never had 


done the Thing; and, with Submiſſion, it is the 


very Point of the Information, that it be proved 
they are guilty of the Fact in the Place where it is 
laid to be done. 

L. C. J. This is the ſame Thing over and over 
again; but I am content to hear you, Mr. Som- 
mers, at any Time: I have told you my Opinion 
about reading of the Paper already, if you'll have 
it again you may. | 

Atr. Pollexfen. Pray, good my Lord, ſpare us 
before it be read. 

Mr. Juſt. Holloway. Mr. Pollexfen, you have 
not yet had the Directions of the Court for the 
reading of it. | 

Mr. Ait. Gen. My Lord, when this Paper is 
read, which we pray it may be, we will anſwer 
their Objections, but at preſent we ſay they are out 
of Time. 

Mr. Pollexfen. Good Lord, what a ſtrange thing 
is this! We object againſt the reading of it, and 
you'll anſwer us after it is read. 

Mi. Holl. Gen. Certainly, my Lord, we have 
done enough to prove that this is a Paper owned by 
them in the County of Middleſex, and we pray it 
may be read. 

L. C. J. Truly I am of the ſame Mind I was 
before, that it is too ſoon to make the Objection, 
and that the Paper ought to be read. 

Mr. Holl. Gen. We ſubmit to your Rule. 

Mi. Pollovfen. If it be the Will of the Court, I 
have nothing to ſay. 

Mr. Fuſt. Powell. My Lord, the Contrivance 
and Publication are both Matters of Fact, and up- 
on Iſſue joined, the Jurors are Judges of the Fact, 
as it is laid in the Information; but how can they 
be Judges of a Matter of Fact done in another 
County? and it muſt be preſumed, in favour of 
Innocence, not to be done in this County, but in 
another, except they prove it. 

Mr. Att. Gen. We are not yet ripe for arguing 
that Point. 

Mr. Soll. Gen. We are ſpeaking only to the 
Court now for the reading of this Paper, and 
the Jury are not Judges of that, whether the Pa- 

r ought to be read or no; that is meerly a 
Nor of Law, and under the Direction of the 
Court; and therefore I pray, fince it is now in 
your Lordſhip's Judgment, wherher that Paper 
ſhould be read, that you would pleaſe to order it 


to be read. : 


L. C. J. I can only give you my own Opinion, 
let my Brothers give theirs. | 

Mr. Juſt. Holloway. There is no body againſt 
the reading of it, my Lord. I ſuppoſe my Bro- 


ther Pove/l is not againſt its being read. 


Mr. Fuſt. Powell. But they ſay the King's Coun- 
cil muſt make it out firſt, that the writing of it, 
and the conſpiring about it, was in the County of 
Middleſex, or there can be no Judgment, ſo much 
as to read it. 

Mr. Pollexfen. My Lord, if the Objection be 
ſaved to us, we ſhall not ſo much oppoſe the 


reading it, only we would not be ſurprized in 
Point of Time. - 
Mr. Juſt. Powell. Nay, if they conſent to the 
reading, we have no Reaſon to hinder it. 

L. C. J. Brother, I believe they know well 
enough what they have to fay for their Clients; 
let the Paper be read. 5 

Clerk reads. The humble Petition of William 
Archviſhop of Canterbury | 

Sir Rob. Sawyer, Read the whole Petition; pray, 
my Lord, that the whole may be read. Read the 


Top firit, Sir, ro whom it was directed. 


L. C. 7. Read the whole. 
Clerk reads. 


To the KING's moſt Excellent MaJzsTy. 


The humble Petition of . William Archbiſhop of Can- 
terbury, and of divers of the Suffragan Biſhops 
of that Province, now preſent with him, in Bebalf 
of themſelves and others of their alſent Brethren, 
and of the Clergy of their reſpective Dioceſes, 


Humbly ſheweth, 


—— the great Averſeneſs they find in them- 
ſelves to. the diſtributing and publiſhing in 
all their Churches your Majeſty's late Declara- 
tion for Liberty of Conſcience, proceedeth nei- 
ther from any want of Duty and Obedience to 
your Majeſty (our holy Mother, the Church of 
England, being both in her Principles and in her 
conſtant Practice unqueſtionably Loyal; and having, 
to her great Honour, been more than once pub- 
lickly acknowledged to be ſo by your Gracious Ma- 
jeſty) nor yet from any Want of due Tenderneſs 
to Diſſenters, in relation to whom they are willing 
to come to ſuch a Temper as ſhall be thought fit, 
when that Matter ſhall be conſidered and ſettled in 
Parliament and Convocation; but amongſt many 
other Conſiderations, from this eſpecially, becauſe 
that Declaration is founded upon ſuch a Diſpenſing 
Power as hath been often declared illegal in Par- 
liament, and particularly in the Vears 1662, and 
1672, and in the Beginning of your Majeſty's 
Reign; and is a Matter of ſo great Moment and 
Conſequence to the whole Nation, both in Church 
and State, that your Petitioners cannot in Prudence, 
Honour or Conſcience, ſo far make themſelves 
Parties to it, as the Diſtribution of it all over the 
Nation, and the ſolemn Publication of it once and 
again, even in God's Houſe, and in the Time of 
his Divine Service, muſt amount to, in common 
and reaſonable Conſtruction. | 
Your Petitioners therefore moſt humbly and 
earneſtly beſeech your Majeſty, that You 
will be graciouſly pleaſed not to inſiſt upon 
their Diſtributing and Reading your Maje- 

ſty's ſaid Declaration: 
And your Petitioners (as in Duty bound) 

ſhall ever pray, &c. 


Mr. Ait. Gen. My Lord, we ſhall leave our Evi- 
dence here, and hear what they can object to it. 

Mr. Finch. Have you no farther Evidence, Mr. 
Attorney? 

Mr. Att. Gen. We leave it here for the pre- 
ſent. . 

Mr. Soll. Gen. The Gentlemen of the Jury de- 
ſire to ſee the Petition. 

L. C. J. Shew it them. 


[The Petition was ſhewn to the Jury.] 
. 
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Mr. Finch. But will you give no further Evi- 
dence, Mr. Attorney ? 

Mr. Att. Gen. I tell you, we'll leave it here, 
till we ſee what you ſay to it. 

Mr. Finch. There is nothing that we ſhould ſay 
any thing to. 5 
Mr. Att. Gen. Make your Advantage of it; if 

it be nothing, we can have 3 

I. C. J. What ſay you for the Defendants, 
Gentlemen? 

Mr. Finch. My Lord, in ſhort, we ſay, that 
hitherto they havè totally failed; for they have not 
proved any Fact done by us in Middleſex, nor have 
they proved any Publication at all. 

Sir Rob. Sawyer. They have given no Evidence 
of any 3 

L. C. J. Pray Gentlemen ſpeak one at once, and 
then we ſhall underſtand the better what we hear. 

Sir Rob. Sawyer. My Lord, we ſay, they have 
given no Evidence of the Conſpiring, Writing, 
or Publiſhing in Middleſe: Nay, as to the Publi- 
cation, there is none at all proved. 

Mr. Finch. Here is no Proof of any Publicati- 
on, nor of the Writing or Making in Middleſex ; 
ſo that there is no Proof at all againſt my Lords 
the Biſhops. 

L. C. J. You heard what Mr. Blathwayt ſaid; 
they owned it in Middleſex. | 

Mr. Finch. That is not a Publication ſure, or 
any Evidence where it was done. 

Mr. Serj. Levinz. Suppoſe, my Lord, that I 
own in Midale/ex, thatIrobb'd a Man in Zorkfhire, 
will that make me guilty in Middleſex ? 

Mr. Att. Gen, But if you had ſtole a Horſe in 7ork- 
Fire, and had that Horſe in Middleſex, and owned 
ir, I doubt it would go hard with you in Mzddle/ex. 

Mr. Soll. Gen. Mr. Serjeant thinks he has put a 
voy home Compariſon; but we ſhall ſhew how 
little ſignificant it is by and by. 

Mr. Serj. Levinz. My Lord, in the firſt Place, 
we inſiſt upon it; here is no Proof in this Caſe at 
all, as to the doing of any Fact at all in the 
County of Middleſex*: In the next Place, this 
Information and Petition do not agree; for they 
have brought an Information, and ſet forth, that 
my Lords.the Biſhops, under pretence of a Peti- 
tion, did make a Libel, and they have ſet forth 
no Petition at all; all the petitionary Part is omit- 
ted. If I will rake Part of a Man's Words, and 
not the Whole, and make a Libel of that Part, 
certainly that is very diſingenuous and injurious : 
For that Part that I omit may alter the Senſe of 
the whole. They here ought to ſet forth the Pe- 
tition, with the Direction to the King, and the 
Prayer at the End, whereby it will appear what 
the whole is, and what was deſired by their Pe- 
tition. But, my Lord, to make this Matter a 
little more clear, whatſoever they fay of its being 
my Lord Archbiſhop's Hand, we ſhall prove 
that if it were ſo, it could not be done in Middle- 
ſex ; for we ſhall prove that my Lord of Canter- 
bury hath not been in Middleſex for three or four 
Months before. 

Sir Rob. Sawyer. Pray let the Information be 
read, then you will ſee the Variance. 

Mr. Att. Gen. There is not the latter Part, we 
acknowlege, in the Information. 

Mr. Soll. Gen. There may be, and is, a fic con- 
tinetur, and there is no Objection in that at all. 

L. C. J. It is fic continetur, and that's 

Sir Rob. Sawyer, The Truth of it is, this In- 
formation has made a very deformed Thing of it, 
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has left it neither Head nor Tail: They file it a 
Petition, but it is without any Direction to any 
body, and without any Prayer for any thing; and 
without thoſe two it cannot be told what it 1s. 

Mr. Fuſt. Allybone. Sir Robert Sawyer, if I mi- 
ſtake not, it is ſaid only under pretence of a Petition. 

Sir Rob. Sawyer. There may be more in the Pa- 
per than in the Information; and if all were in, 
one Part might explain another. | 

Mr. Soll. Gen. So there may be more; and 1 
wonder to hear that Objection from Sir Robert 
Sawyer, who has exhibited ſo many Informations 
for Libels in Pieces taken out of Books. 

Mr. Recorder. All that we alledge in the Informa- 
tion is contained in the Paper, and that's enough for 
our Purpoſe; we are not bound to recite the whole. 

L. C. J. Indeed I think it is no material Ob- 
jection at all. | | 

Mr. S. Pemberton. Truly I think it is very ma- 
terial in this Caſe : Here's a Petition that is pre- 
ferred to his Majeſty take the whole Petition to- 
gether, and, ſay they, it is a reaſonable Petition 
chop off the Direction and the Prayer, and then 
here's nothing but the Body of a Petition, with- 
out Beginning or Ending; or if a Man will fay 
any thing concerning the King, and do it by 
way of Petition to himſelf, that will alter the 


Caſe mightily from a Paper ſpread about, that 


ſhould contain only the Body of the Petition, and 
nothing elle. ' 

Sir Rob. Sawyer. Pray read that Part of the In- 
formation. po kay 

Mr. Pollexfen. If ſo be there be an Information, 
and that Information charges a Man with a pre- 
tended Petition, and the Evidence comes and proves 
a Petition both Top and Bottom, that is not the 
Petition in the Information; for that lacking the 
proper Parts of a Petition, is called a pretended 
Petition, but that which is proved, is proved a 
real one. | 
Mr. Serj. Baldock. My Lord, there is nothing in 
this Objection, as this Record hath it. 


Mr. Att. Gen. Pray, my Lord, give us Leave to 


ſtate it on our Side, as they have done on theirs, 
and it will be the better underſtood upon the read- 
ing: I hope it is not come to that Paſs that they 
would have it. Sure theſe Gentlemen have not for- 
got altogether the Practice that has been ſo frequent 
in this Court: If there be an Information for a Li- 
bel, is there any thing more frequent, than only to 
recite the material Part? Sure they may ſay, in ſuch 
a Libel is contained fo and ſo, without ſetting forth 
the whole Book. 

Mr. Soll. Gen. How many Trials have we had 


here, wherein there has been only a Clauſe taken 


out of a Book? as particularly, Baxter”'s Bible, 
and Johnſon's Book, and all by Virtue of a fc 
continetur. 

Mr. Finch. That comes not up to our Objecti- 
on here. 

Mr. Fuft. Powell. Let us hear the Record read, 
and then we can Judge of it. 

Sir Rob. Sawyer. We pray, Sir, the Informa- 
tion may be read. 

Mr. Att. Gen. We are here upon all Occaſions 
chopp'd in upon, and I do not know how they 
come to take this Liberty; I am ſure other People 
had it not in former Times, when theſe Gentle- 
men ſtood where we do: As ſoon as ever we 
offer to ſpeak, preſently there are two or three 
upon us. 
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L. C. J. Let me hear them, Mr. Attorney, make 
their Objection, and let the Record be read, and 
that will anſwer that Objection. : 

Mr. Att. Gen. My Lord, as for that other thing, 
they come and tell us, we have fer forth a Peti- 
tion; we fay no ſuch thing; in the Information 
we ſay, you compoſed a certain Libel pretenſu Pe- 
titionis, in which are contained ſuch and ſuch 
Things; and now I pray let it be read. | 

Mr. Soll. Gen, Pray, my Lord, hear me a little 
firſt; Take the Information as we have laid it, and 
I believe there are twenty Precedents that I could 
give you in an Inſtant of late Days Practice : So was 
the Information againſt Mr. Baxter; fo was the In- 
formation againſt Mr. Johnſon; ſo was the Infor- 
mation againſt Dr. Eades; and ſo was the Informa- 
tion againſt Sir Samuel Baruardiſion. They are all 
in this Form, /e continetun; fo that as for that 
Matter, we are well enough. But here's another 
thing, ſay they, You do not fer out the Petition; 
we lay, it is a Libel, and it is not the Name we 
rely on, but there is ſuch a Libel; ſo we in our 
Intormation call it: If it be not a Libel, then are 
they very innocent; and whether it be or no, 1s 


now in Judgment before your Lordſhip; but if it 


be as we ſay, then it is not the ſpeaking ill Things 
in the Body of a Petition, and then giving 1t a 


good Title, and concluding it with a good Prayer 


at the End of it: Tis nor, I ſay, any of theſe that 
will ſweeten this Crime, nor alter, nor alleviate it 


at all; if there be that which is ſeditious and libel- 


lous in the Body of it, call the Paper what you 


weill, and ſmooth it with a Preamble, or a Con- 


cluſion, that will not make it any thing leſs a Li- 
bel; theſe Things are plain and manifeſt. We ſay 
there is ſuch a Thing done, a Libel made, pretenſu 
Petitionts,do you call it what you will; but we ſay, 
theſe, and theſe Things are a Libel upon the King 


and the Government: We have proved our Caſe, 


we have proved there was ſuch a Paper under their 
Hands; we have proved it was owned in Middleſex, 


and then we are in your Judgment, whether this be 


not Ex idence ſufficient to convict the Defendants. 

L. C. J. But they do make an Objection about 
the writing and contriving of it, that it is not 
proved to be in Middleſex. 

Mr. Serj.” Triader, My Lord, our Information 
does not go with a continued Clauſe, that they 
framed a Libel; at /equitur in hec verba, but we 
only ſay, they made a Libel pretenſu Petitionis; 
and then we ſay, In quo quidem Libello continetur, 
ſo and ſo; we do not tie ourſelves up to a particu- 
lar Recital of all that's in the Paper. 

L. C. J. Read the Record. 

Clerk. Reads. 


{pſi 1idem Willielmus Archiepiſcopus Cantuari- 


enſis (and the reſt) dicto decimo octavo die Maii, Au- 


10 Regno difti Domini Regis nunc quarto ſupradifto 
vi & armis, Cc. apud Weltmonaſterium prædictum 
in Comtatu Middleſexiæ predifto illicite malitioſe 
teditioſe & ſcandaloſe quoddam falſum fictum per- 
nitioſum & ſeditioſum Libellum in ſcriptis de eo- 
dem Domino Rege & Regali Declaratione & Or- 
dine prædictis pretenſu Petitionis fabricaverunt com- 
poſuerunt & ſcripſerunt & fabricari componi & 
icribi cauſaverunt, & eundem falſum ſictum malitio- 
ſum pernitioſum & ſeditioſum Libellum per ipſos pre- 
dictos Willielmum Archiepiſcopum Cantuarienſem 
(and the reit) manibus ſuis propriis reſpeftive ſub- 
ſcriptum die anno & loco ultimo mentionatis in præ- 
ſentia dicti Domini Regis nunc vi & armis, &c. 
publicayerunt & publicari cauſaverunt; in quo qui- 


dem falſo ficto malitioſo pernitioſo & ſeditioſo Libello 
continetur. The humble Petition of, Ge. 

Mr, Serj. Leviaz. It is quite another thing; that 
which is produced from that which is in the Infor- 
mation, by this leaving out a Part; for here is the 
Prayer omitted, and the Direction. 

Mir. Holl. Gen. Then, my Lord, I think there is 
nothing in the Caſe, but this mighty Objection of 
the County; and, ſays Mr. Serjeant Leving, if my 
Countryman confeſſes in this County, that he ſtole 
a Horſe in 7or#fh:re, you ſhall not try him in Lox- 
don, but in Torkſhire, becauſe, by his own Confeſ- 
ſion, the Fact is in another County. 

Mir. Serj, Levinz. ] did not put the Caſe fo. 
A.. Soll. Gen. But take the Fact of the Cale as 
it is here: My Lord, the Biſhops come in Mid#le- 
ſex and own this Paper; my Lord Archbiſhop owns 
it to be his Writing, and the reſt of the Bithops 
own their Hands: It they had done as Mr. Ser- 
jeant's Jr ſhire-man did, and laid, we own we did 
this, but it was in the County of 2774, then it 
would have been like the Cale that theſe Gentle- 
men put; but here we are in a plain Cafe of an- 
other Nature: My Lord Archbithop comes here 
in Middleſex, and owns that he writ the Paper, the 
other Biſhops they ſigned it: Now it does lie cer- 
tainly in their Knowledge where this was done, 
and they ſhould have declared then; but they have 
owned it as their Paper, and the ſigning and wri- 
ting of it, which is enough for us. 

Mr. Finch. I own this to be my Paper, there- 
fore I writ it in the County of Middle/ex . Is that 
a Conſequence? I am very glad they are no better 
at their Inferences. 

Mr. Soll. Gen. They have owned the Thing in 
Middleſex that we inſiſt upon, and they have not 
owned it with any Qualifications : If they had 
ſaid, it was done in another County, then you 
mult have taken it to be as they ſaid it; then if they 
do not diſtinguith the Place of the Fact, your Lord- 
{ſhip can only take it to be where they owned it; it 
would be ſuppoſed to be done in that Place; for 
when they owned the Fact, it will be ſuppoſed, if 
they do not ſay where it was done, that it was 
done where they owned it, becauſe the King can't 
tell where it was done; but the Evidence comes out 
of their own Mouths, they may give Satisfaction 


where it was done, for they know it; and till that 


be done, the Suppoſition is againſt them, that it 
was done in the Place where they owned it; and 
that is a plain Caſe, whereſoever a Man is to 
ſpeak of his own Fact. Indecd, if I publiſh the 
Writing of another Perſon which 1s libellous, 
then there muſt be a particular Proof of the 
Place, becauſe it is not my own Fact; but if 
thoſe Lords publiſh a Libel that they make them- 
ſelves, it is their own Knowledge, and in their 
own Power to tell where it was done, becauſe it 
is their own Act and Deed. It is true, if my 
Lords, had publiſhed a Paper that was contrived 
by ſome of their Council, it had been ſome Ex- 
cuſe, and they muſt only have ſuffered for that 
Publication in the Place where it was done; but 
they are here for writing this they have owned 
in this County, and therefore it lies upon them 
to prove it done elſewhere, There 1s another 
Objection, my Lord, made, That here is no 
Evidence of a Publication. My Lord, I take it 
to be a Publication in itſelf : Is it poſſible for a 
Man to write a Libel? to ſet his Name? and 
part with it? and it coming to the Hands of the 
King, that this is not a Publication? It is wes 
| their 
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their ſaying, we did not publiſh it, that will ex- 
cuſe them; for can there be a greater Publication 
in itſelf than this, when Men have ſet their Hands 
to it, and owned their Names? What makes the 
Fact in this Caſe? If a Deed be denied to be fa- 
Hum of ſuch a one, what is the Proof of it, but 
ſetting the Hand and Seal, and the Delivery? 
There is owning the Paper, and ſetting their Hands 
is a Publication in itſelf, and therefore they cannot 
make any ſuch Objection. My Lord, if there 
were Occaſion, we have Authorities enough to 
this Purpoſe, and we will give them Scope enough 
if they will argue this Matter; and if they have 
any Evidence, we deſire to hear what they can ſay 
to it. | 

Mr. Ait. Gen. As for this Matter of Fact, my 
Lord, if I take it right, they do not controvert 
the Publiſhing, but, ſay they, pray make it out, 
where it was written or compoſed. I confeſs, 
this would be a Buſineſs worth the while, for all 
Perſons that act in this Manner, and are concern- 
ed in making of Libels, to underſtand for their 
Advantage. No Man doubts in the Matter of 
Treaſon, but it is local: Then put the Caſe a Man 
is found in Middleſex with a treaſonable Paper in 
his Pocket; I do not make a Compariſon, as if 
this was ſuch a Paper, I hope I am not ſo un- 
derſtood; but I only put it as a Caſe, and that the 
Law is ſo, is beyond all Controverſy; then the 
Man is indicted here in Middleſex, for framing and 
compoſing ſuch a treaſonable Libel, and he comes 
to be tried, and, ſays he, pray prove where I 
made and compoled it; for though you found it 
in my Pocket, in the County of Middleſex, yer J 
might do it in the County of York; and upon my 
Word, this had been a very good Defence for 
Mr. Sidney, who was indicted, convicted, and at- 
tainted, for making a treaſonable Paper which was 
found in his Study; might not he have put the ſame 
Objection? Might not Mr. Sidney have ſaid (it 
was great Pity he did not underſtand it) pray prove 
where I did it, for I did it elſewhere than in this 
County 

Mr. Soll. Gen. He did ſay it, I remember. 

Mr. Att. Gen. Truly, my Lord, I would not 
hear any Anſwer given to this, for it would make 
the King in a very woful Caſe: Here is a Paper 
that is found in the County of Middle/ex, and this 
is there owned by you to be written and ſubſcribed 
by you; pray do you prove it, that it was written 
elſewhere. 

Mr. $. Pemberton. My Lord, we will do it, we 
will be governed by Mr. Attorney for once. 

Mr. Serj. Levinz. We will prove that my Lord 
Archbiſhop was not in Middle/ex in ſeven Months 
before; and truly I think Mr. Attorney's Caſe of 
a Paper found about a Man, or in his Cuſtody, will 
not come up to our Caſe; for was this Paper found 
about us? ſurely that is not pretended. 

Mr. F. Pemberton. Your Lordſhip fees by the 
very Frame of the Petition, that this Petition, which 
they call a Libel, was made after the King's Or- 
der concerning reading this Declaration. Now we 
ſhall prove that my Lord Archbiſhop, whoſe 
Hand-writing they prove this to be, was not out 
from Lambeth-houſe in two Months before, nor till 
he was before the Council. 

Sir Rob. Sacoyer. Which was long after that Time 
when it was made. 

Mr. $. Pemberton. So that this cannot be writ 
ten in the County of Middleſex. | | 

Call Francis Nicholls. 
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Mr. Nicholls was ſworn.) | 

Sir Rob. Sawyer. Do you remember the 18th of 
May laſt? 

Mr. Nicholls. Yes, Sir. 

Sir Rob. Saceyer. Pray how was it with my Lord 
Archbiſhop of Canterbury at that Time, and before 
that, did he go abroad? 

Mr. Nicholls. My Lord, I am very ſure that my 
Lord his Grace of Canterbury, whom I have ſerved 
in his Bed-chamber theſe ſeven Years, never ſtirred 
. of the Gate of Lamberh-houſe ſince Michaelmas 
alt. 

Sir Rob. Sawyer. Till when, Mr. Nicholls ? 

Mr. Nicholls. Not till the Time he was ſum- 
moned before the Council. 

Mr. S. Pemberton. Now I hope we have given 
Fg a full Proof that it could not be in Middle- 

ex. 
Call Thomas Smith. 

Mr. Smith was not examined. 

Mr. Finch. Truly, my Lord, I think that what 
we have proved, or what Proof we further offer 
of my Lord of Canterbury's not being in Middle- 
ſex for ſo long a Time, is ex abundanti, and we 
need it not; for with humble Submiſſion, in Point 
of Law, it is incumbent upon them that are to 
prove the Charge in the Information, to prove 
where it was done; becauſe the Locality of it is 
Part of the Thing, they ought to prove it. In its 
Nature it is local, there is a Place aſſigned in the 
Information, and unleſs they prove it was done in 
the Place that they have laid, they have not proved 
the Charge in the Information. Now, my Lord, 
they have not made Proof of that, and for Proof 
of Publication, I think they have offered none to 
your Lordſhip ;. they never did call it fo yet, and 
truly I never did hear or know that the owning of 
their Hands at the Council-Table was a Publica- 
tion of a Libel: It is owning the Writing, but it 
is not an owning where the Writing was made 
but where it was written, and where it was made, 
is of Neceſſity to be proved. Before the Charge 
upon a Record, in a Court of Juſtice, can be ſaid 
to be made our, it is a local Charge, and in Ju- 
ſtice, the DO be —— or the Infor- 
mation fails. My Lord, they have offered no Proof 
to it, and they have not yet gone to the ſecond 
Part of the Information; for as to the Publication 
of it, there is not a Tittle of Proof offered, but 
only the owning of their Hands upon their Exa- 
mination at the Council, and no Man did ever 
think that the anſwering a Queſtion, and owning 
a Paper at the Council-Table, upon a Queſtion 
oe oy the King himſelf, was a Publication of a 

ibel. 

Mr. Serj. Baldock. Pray, my Lord, hear me a 
Word to that: Though the Thing be never ſo lo- 
cal, yet there muſt be ſome Place where a Thing 
that was done, was done. Then if nothing elſe a 
pears but what was done in Heſtminſter, in the 
County of Middleſex, unleſs they ſhew the contra- 
ry, that muſt be the very Place where it was done. 

Mr. Soll. Gen. Here is a great deal of Pre- 


varication in this Matter, and I would obſerve 


to your Lordſhip how they do uſe the Courr ill 
in it: Pray, my Lord, what is it we are upon? 
We are proving that theſe ſeven Lords, the Bi- 
ſhops, ſigned this Paper; and I think we have 
proved it ſufficiently out of their own Mouths: 
But, ſay they, it was not ſignal in the Coun 
of Middleſex, but in the County of Surry. All 
this is but Imagination, and they would _ the 
f Out 
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Court to imagine it too: For how do they prove 


it? They would have your Lordihip and the Jury 


believe, that it was ſigned elſewhere, becauſe my 


Lord Archbiſhop has not been out of his Houſe 
in ſome Months before: It is all but Inference, 
and Argument, and Imagination. But ſtill, Gentle- 


men, do you anſwer what I objected to you? 


Does it not lie in their Power to ſhew where it 
was ſigned? Here are fix more, beſides the Arch- 
biſhop, where was it ſigned by them? Here are 


ix of the Biſhops, that it does not appear where 
they figned it; but they confeſs at I hitehall, in 


8 Xe 
Middleſex, that they did ſet their Hands. 


Mr. Serj. Levinz. Ay, they did ſo, and what 
then ? | | 7 

Mr. Sell. Gen. Ay, and ay too; if they did fo, 
the Preſumption and common Intendment upon 
ſuch Evidence is, that it was done in the Place 
where it was owned; and the rather, for that Rea- 
ſon that I ſaid before, that it lies in their Know- 
ledge; and therefore it is incumbent upon them 
to prove, that it was not in the County of Middle- 
ſex: So that this Objection I take rather to be an 
Invention of the Council than the Truth of the 
Fact, becauſe they that can make this out do 
not. And as to what they ſay of my Lord Arch- 
biſhop, that he has not been out of Doors for to 
long, who can prove ſuch a Thing ? Certainly 
my Lord was able to come, for any thing that ap- 
pears; he has been here twice, and he was able to 
come to the Council-Board : But when all is done, 
my Lord Archbiſhop is certainly able to put this 


| Matter out of Doubt; for he may eaſily prove 


it, if the Fact be ſo; and that will ſatisfy the 
Court and every body, that it was ſigned by him 
at Lambeth, if he deſigns to deal ſincerely with 
your Lordſhip and the Court, and the Jury; but 
certainly it is not to be proved by a Circumſtance, 
ſuch a one as this is, but he _— to give your 
Lordſhip and the Jury Satisfaction about this 
Fact: He ought to ſay, Tis true, I did ſign it, 
but it was at Lambeth-Houſe; that indeed would 
be a down-right Stroke to us: But to go upon a 
Suppoſition, that becauſe my Lord Archbiſhop 
was not out of his Houſe for ſo long together, 
therefore they are all not guilty, is a very hard 
and foreign Inference. My Lord, there's another 
Matter that they infiſt upon; and that is about 
the Publication; that is as plain as any thing can 
be, that here is a full Proof of a Publication ; for 
if the Paper be Libellous, wherever that Paper is, 


that is a Publiſhing ; wherever the Paper travels, 


how far ſoever it goes, it is a Publication of it by 
theſe Perſons that ſigned it. I believe no body 
thinks that this ſhould fly into the King's Hand, 
but ſome body brought it to him; and certainly, 
my Lord, if your Opinion ſhould be, that this 
Paper is Libellous, then wherever it is, it is a 
Publiſhing, which is our Offence ; wherever it is 
found, it 1s a Publication; for there is the Miſtake 
of theſe Gentlemen, they fancy, that unleſs there 
was a publick Delivery of this Paper abroad, no- 
thing can be a Publication; but I rely upon it, they 
ſetting their Names to it, made it their Paper; 
and wherever it was afterwards found, that did fol- 
low the Paper wherever it went, and was a Publi- 
cation of it; it was in their Power, being their 
own Contrivance; it was made and formed by 
themſelves, and no body will believe, when it was 
their own Hands that they put to it, that any body 
elſe could have any Power over it: For ought ap- 
pears, no body elſe was at work about it, and when 


there were ſo many learned Prelates that had ſigned 


uch a Paper, no one can believe they would let it 


go out of their Hands, but by their Conſent and 
Direction : Is not this a Proof of the Publiſhing ? 
Do they give your Lordſhips any Evidence that 
they had ſtifled this Paper? If they had ſo done, 
they had ſaid ſomething; but will any body be- 
lieve that this Thing was done in vain? Can 
any body aſſign a Reaſon why ſo ſolemn a Thing 
as this thould be done to no End and Purpoſe? 
Why a Paper ſhould be framed that rails at the 
King's two Declarations? Why a Paper that gives 
Reatons why they could not read it in their 
Churches, and ſigned with ſuch Solemnity by 
all theſe Noble Lords, we ſubmit this to you 
in point of Law; and the Law is plain in it, 
that if this Paper be Libellous, and it is found in 
the County of Middleſex, there is a Publication of 
that Libel. I ſhall mention to your Lordſhip that 
Caſe of Williams, which is reported in the ſecond 
Part of Roll's Reports; Mr. Finch made uſe of it 
in the Caſe of Sine); it was the great Caſe re- 
lied upon, and that guided and governed that 
Caſe (as I apprehend) from the Verdict and 
Judgment that was given in it. This Caſe was 
Is Jacobi. It ſeems Williams was a Barriſter of 
the Iuner Temple, and it ſeems, being an high Ca- 


tholick for Opinion and Judgment, he was ex- 


pelled the Houſe; and he being ſo expelled (be- 
ing a ſort of a Yertuoſo) wrote a Book called 
Baalam's Aſs; and therein he makes uſe of the 
Prophet Daniel, and he makes Application of it 
according to his own particular Fancy. He writes 
there, that this World was near at an End; and 
he ſaid, Thoſe ill Days were come that that Pro- 
phecy ſpoke of; and becauſe of the Impurity of 
Prince, and Prieſt, and People, and other Things 
that happened, thoſe were the worſt of Days, 
and therefore the laſt ; and that certainly we had 
the worſt Prince that ever was in the World: 
When he wrote this Book, what does he do? 
He was a little more cloſe than my Lords the 
Biſhops, and pins it up, or ſeals it up, and it 
was brought to the King; and what is this more 
than the Caſe before your Lordſhip? They in- 
deed ſay, I do this by way of Advice to the King; 
ſo ſaid he, I do this by way of Advice to the King, 
for God forbid that any of this ſhould happen to 
the King; and ſo what he does, was by way of 
Advice, and he prayed God to avert it from 
him. Here was as good a Prayer as there is in this 
Paper, and there was a good Deſign; he made ule 
of the Prophet Daniel, and applied his Words. 
Well, what was done upon it ? This was never 
publiſhed; for the Queſtion was before the Court, 
whether this Sealing of it up, and not delivering 
it to any other body were a Publication, the Court 
was of Opinion, that the very Writing of it 
was a Publication; they did not value the Delivery 
of it to the Prince, but it was proved he writ it, 
and that made it Treaſon. My Lord, we have 
Cafes enough in my Lord Hobart for this Matter; 
Sir . Baptiſt Hlichs's Cale, and my Lady Hatton's 
Caſe; there was only a Letter ſealed up and deli- 
vered to the Party. | 

L. C. J. You need not trouble your ſelf about 
that, Mr. Sollicitor. 

Mr. Soll. Gen. If the Caſe then be thus, I take 
it, it will turn upon this Fact; they have given 
your Lordſhip no Proof where this Paper was 
Signed by them: Here are ſeven Perſons that had 
a Hand in it, and here is only one Perſon . 

| they 
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they have inſiſted upon to be infirm, and kept his 
Houſe for a great while together. We fay the 
Publiſhing follows the Libel wherever it goes 
the Libel is in the County of Middleſex, they 
have confeſſed it in the County of Middleſex, 
and they did not diſtinguiſh when it was done. 
Then if they will not diſtinguiſh upon the Evi- 
dence, no Man ought to diſtinguiſh, bur ought 
to preſume it was done in that Place where they 
owned it. | 

Mr. Att. Gen. T did not apprehend we were 
got ſo far, that they oppoſed us in the Publi- 
cation. 

Sir Rob. Sawyer. Yes, we did, for you have 
given no Evidence of it. 

Mr. Att. Gen. Surely, my Lord, for that we 
have given a ſufficient Evidence, and they have 

iven ſome Proof of it, as to my Lord Archbi- 
. that becauſe he had not been from Lambeth, 
therefore he did not publiſh, nor could cauſe it to 
be publiſhed ; for your Lordſhip fees by this In- 
formation, they are not only to anſwer the Pabli- 
cavit, but alſo the Publicari cauſavit; for do you 
doubt, Gentlemen, of the Law in this Caſe, that 
if I compoſe a Libel in Srry, for Example, and 
ſend a Perſon over into Middleſex, I am not guilty 
of the Publiſhing ? | 

Sir Rob. Sawycr. That is not your Cafe, Mr. At- 
torney. 

Mr. Finch. That were clear if it were ſo, but 
it is not ſo, | 

Mr. Att. Cen. My Lord Archbiſhop's Caſe ſig- 
nifies nothing, if we thew it was publithed in Mid- 
dleſex, and you give no Evidence to the contrary 
bur it might be there; and I am ſure as to the reſt 
of my Lords the Biſhops, there is no Evidence at 
all given. Here is a Petition that we fay is a Li- 
bel, er it may be will make that a Queſtion: 
This is delivered to the King's own Hand in the 
County of Middle/ex, and there are as many Caſes 
as any one Man can name, that this amounts to a 
Publication by the Party; for if I ſend a Letter by 
the Poſt ſealed, that no body can ſee but the Party 
himſelf, and he that writ it, it is adjudged over 
and over again, it is a Libel. c 

Mr. Juſt. Powell. That you need not labour, 
Mr. Attorney, for that's the Caſe of Williams of 
Ee; but how do you apply it to the Cafe now 
before us? 

Mr. Att. Gen. That's an Anſwer to their Ob- 
jection as to the Publication. 

Mr. Fuſt. Powell. But what ſay you to the firſt 
Part, you have not proved that it was written in 
Middleſex. 

Mr. Att. Gen. There is the Caſe of Barrow and 
Lewellin in Hobart, and likewite the Caſe of Sir 
Baptiſt Hicks, which is reported both in Hobart 
and in Popham; and in Popham, towards the End 
of the Caſe, there is a remarkable Paſſage. Says 
that Caſe, If it ſhould not be puniſhable at the Suit 
of the King, there would be no Remedy for the 
Party cannot bring an Action, becauſe he can be 
no Witneſs for himſelf, and it is only known be- 
rwixt them two; but a Witneſs for the King he 
may be, to prove his own Receipt of the Letter, 
and the Party's Hand. 

Mr. Faſt. Powell. Younecd not labour that Point, 
Pl tell you, Mr. — for the Law 1s very 
clear in that Point, I think, if you bring it home 
to your Cale. 

Mr. Att. Gen. Then here's the Caſe, in ſhort, 
my Lord; that my Lords the Biſhops . have 
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cauſed to be made and written this Petition, 
they are made Parties to it by ſetting their Names, 
and this is a continued Act : Whattoever is writ- 
ten there is my Lord Archbiſhop's Writing, wherc= 
ever it goes, as I'll put a Cale that's very well 
known, It I take away Goods from a Man in 
the County of Camberiand, and I am found with 
them in the County of Aidaleſex, it is a continued 
Act, and makes all but one Felony, and I thall 
be tried here in Middle for it. If a Man write 
a Thing in one County, and it is ſent and dil. 
perſed in another County, that fiill continues to 
be his Fact, though it may be the firſt Part was 
not in the ſame County with the other: But ſup- 
poſe all this while that Part ſhould not affect my 
rang of Canterbury, the cauling it to be publithed 
des. 

Mr. Juſt. Powell. Do you think, Mr. Attorney, 
that writing in one County is ſuch a continued 
Act, that he may be ſaid to write it in another 
County? | 

Mr. Att. Gen. Sir, I take it, where there is a 
complicated Crime of writing and publiſhing a 
Libel, and the Beginning of it is in one County, 
and the carrying it on is in another, that is a con- 
tinued Act, and may be tried in either County. 

: L. C. J. It is all one Act of Libelling, as they 
ay. 

Mr. Juſt. Holloway. In Cafes of Felony tis fo 
taking in one County, and being found with the 
Goods 1n another, it is Felony in either County. 

Mr. Fuſt. Powell. But in that Caſe they are two 
Felonies; for it is Robbery in the one County, and 
but bare Felony in the other. 

Mr. Soll. Gen. Suppoſe that my Lords the Biſhops 
ſigned this Paper in another County, and my Lord 
Archbiſhop conlents to have it ſent into Middle- 
ſex, is not this a Cauſing it to be publiſhed in ano- 
ther County? 

Mr. Fuſt. Powell. Yes, it may be, if you prove 
his Conſent. 

Mr. Soll. Cen. Then ſuppoſe further, which 
may very well conſiſt with my Lord Archbithop's 
Evidence of his not being out of Lambeth in to 
long Time, the reſt of the Biſhops might ſign it in 
Middleſex, or it may be in chat Place; and then 
they carry it by my Lords Conſent over hither, 
into this County, is not this a Cauſing it to be 
publiſhed ? The Delivery with his Conſent cer- 
tainly is a Proof of that, for our Information 
goes two ways; for Making, Contriving, Wri- 
ting and Publiſhing, that's one; and then for 
cauſing it to be Made, Contrived and Publiſhed, 
that's the other. And if I prove that he cauſed ir 
to be publiſhed, he may be found guilty as to 
that Part, and not guilty as to the other ; for 
the Information is not ſo entire, but that the 
King has his Choice. If the Archbiſhop had not 
ſigned it, or written it, but had — it to be 
publiſhed, he may be found guilty of ſo much: 
But if he be guilty of any one of theſe things, 
it is enough; and if he be guilty of none of the 
other things laid in the Intormation, yet if he 
be guilty of cauſing it to be publiſhed, by his 
conſenting that the reſt of the Biſhops ſhould do 
it, that will be enough to maintain this Informa- 
tion. Then, my Lord, is there any Evidence 
brought againſt what we have DC „that he 
did not conſent ? 


Mr. Juſt. Powell. But where was this Conſent 


of his given, Mr. Sollicitor ? | 
Mr, 
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Mi. Soll. Ger. Pray, good Sir, give me your 
Favour, I think I am in a plain Cale. 

Mr. S. Pembcrton. So you are truly. 

Vi. Soll. Gen. Why, good Sir, you ought to 
make out the Locality, if you'll take Advantage 
of it. 

Mr. S. Pemberton. That's very well indeed, this 
is the firſt Time I ever heard that Doctrine. 

Mr. Soll. Gen. I cannot help that, but certainly 
the Law is plain: We have proved there was ſuch 
a Fact as this was done, and they do not go about 
to prove that it was done elſewhere than where 
we have laid it; for if they did, their Witneſſes 


would be crots-examined by us; and then we know 


what would become of them, then rhe Truth of 
the Matter would come out: Therefore I would 
make all this conſare. The Archbiſhop might be 
at Lambeth, and yet guilty in Middle/ex, by his 


Concurrence with what was done in Middleſex . 


And I ſay, my Lord, this is natural, upon the 


Evidence that has been given, becauſe when they 
were interrogated at the Council, and confeſſed 
the Paper to be theirs, they made no ſuch Expla- 
nation of their Confefſion, of which they can 
make any Advantage in their Defence. Here has 
been no body produced that proves any thing to 
be done out of Miduleſev; fo that ſtill if he's guilty 
of the Fact proved, he muſt be guilty in Middle- 


ſex. 


Ar. Serj. Baldock. And it does not appear, in 
this Caſe, but that my Lord Archbiſhop might 
write the fame Thing in Mfidalleſcx, though he was 
at 1 2-51 fo long as the Witneſs ſpeaks of. 

Afr. Fuj?, Pottell. How do you make out that, 
Brother? 

Mr. Serj. Baldock. He might do it when he 
came over to the Council. 

din Rob. Sawyer. He mult do it after it was pre- 
ſented. 

Mr. Fer. Baldock. Might he not be ſo long here 
on this Side the Water, as to make ſuch a ſhort 
Thing as this, before it was delivered? Half a 
Quarter of an Hour would have done it. 

L. C. J. That's a Thing not to be preſumed, 
Brother, eſpecially ſince he is proved not to have 


been in Middleſeæ for fo long together. 


Sir Rob. Sawyer. Mr. Serjeant is mightily miſta- 
ken, for it is not pretended, that it was delivered 


- at the Time when the Archbiſhop, and my Lords 


the Bithops, were before the Council. 

Ar. Recorder, Either the Making 
and Contriving, or the Publiſhing of 
this Libel will do upon this Infor- 
mation for they thall be taken to be one continued 
complicated Act, and then the Party may be tried 
in either of the Counties, as the King wall; as in 
the Caſe of Treaſon, it has been over and over 
again adjudged, that if a Man does one Act of 
Treaſon in one County, and afterwards goes into 
another County, and does another Act of Trea- 
ſon, the Jury ot either of the Counties may en- 
quire of the Fact done in the other. If they then 
ſhould take thole two as ſeveral Acts, they were 
ſeycral Offences, and they may be found guilty of 
the one and acquitted of the other; bur if they 
are taken as one continued Act, they are but one 
Offence, and the Jury of either County may try it. 
If then, in this Cale, the Jury of this County may 
take Notice of the Publication which was here, 
as certainly they may, if they will agree, as the 
Law certainly is, that the Writing of a Letter 


Sir Bartholo- 
mew Shower, 


will be a ſufficient Publication, if the Matter be 


libellous. And there are Multitudes of Precedents 
for that; and that the bare ſetting of a Man's 
Hand has been adjudged to be a Publication : Then 
give me leave, my Lord, to bring it to a ſimilar 
Caſe : Suppoſe a Man write a ſcandalous Letter 
from London, to a Judge or Magiſtrate in Exeter, 
and ſends it by the Poſt, and the Letter is received 
from the Poſt at Exeter, and there opened; would 
any Man make a Queſtion whether the Gentle- 
man that ſent the Letter may not be indicted and 
proſecuted for a Libel at Exeter, where the Libel 
was received? 

Mr. Fust. Powell. There's no Queſtion of that, 
Mr. Recorder; that comes not home to the Fact 
in our Cafe : Undoubtedly in the Cale that you pur, 
the Law is as you faid, bur it is far different from 
this Caſe. ; 

L. C. J. There's no body oppoſes the Publica- 
tion, bur the framing of it where it was made. 

Mr. Recorder. Suppoſing then the Party were 
at Exeter, and he were interrogated before the 
Magiſtrate, whether that were his Hand or no, 
and he ſhould own it to be his Hand, can. any 
body doubt whether his owning that to be his 
Hand, would be a ſufficient Evidence to prove a 
Publication? | 

Mr. uſt. Powell. But is that any Evidence 
where it was written? Or if it be not proved that 
it was received at Exeter, would that be a Proof 
of a Publication at Exeter ? 

JL. C. J. They do not deny the Publication. 

Sir Rob. Sawyer. We do deny that there was 
any Publication; and they have proved no Place 
where it was made. | 

Mir. Soll. Gen. My Lord, we are not for turning 
my Lords the Biſhops out of the Way of Proof 
that is uſual in ſuch Caſes; let them take it if they 
will, that this was contrived and made in Surry. 
But can they publiſh it in Middleſex, without 
committing an Offence? and that is it we ſtand 
upon: Weare not for laying a greater Load upon 
my Lords the Bithops than our Proof will anſwer. 

Sir Rob. Sawyer. We thank you for your Com- 
plement, Mr. Sollicitor. | 
Mr. Soll. Gen. Is this a fair Way of interrupt- 
ing us when we are ſpeaking? Durſt any one have 
ſerved you ſo when you were in the King's Ser- 
vice? We would make our Duty as caſy as we can 
to my Lords the Biſhops, and it may be eaſier than 
other Men would have made it. But, my Lord, 
let it be a doubtful Caſe, that we cannot tell which 
County it was made and contrived in, if it were 
made and contrived in another County; yet when 
they brought it into Middleſex, there was a Publi- 
cation in Middleſex ; and if my Lord of Canter- 
bury conſented to it, and if he cauſed it to be pub- 
liſhed, how can any body ever get him off from 
that cauſing of it to be publiſhed? Here is a Pa- 
per that muſt be ſuppoſed to be my Lord Arch- 
biſhop's Paper: Now either the World muſt look 
upon it to be an Impoſture put upon my Lords 
the Biſhops, or a real Paper made by them. If it 
were an Impoſture and an Affront put upon the 
Biſhops, they ought to make it out for their own 
Vindication, and to prove themſelves innocent : If 
they do that, they do well, and they ought to have 
Satisfaction made them by thoſe that have ſo high- 
ly injured them; and the King cannot be better 
pleaſed, I am ſure, than to find them ſo: But if 
Men will look one way and act another, they muſt 
expect to be dealt with accordingly. Will any 
Man that has heard this Evidence, and ſees — 
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theſe Gentlemen will not go the right Way to 
work to prove their own Innocence, believe them 
to be not guilty? *Tis plain they contrived it and 
ſigned it; for can any one imagine that they ſet 
their Hands to a Paper that was not formed and 
contrived by themſelves? Then let it go, That this 
was done in another County, and we cannot puniſh 
the Writing of it in this County; yet ſtill they 
are guilty of cauſing it to be publiſhed in this 
County, and for that we may puniſh them here: 
We will be content with having that found that 
we have proved, which certainly is an Offence. 

Sir Rob. Sawyer. We oppoſe that, Sir. 5 

Mr. Soll. Gen. You oppole it! I know you'll 
oppoſe common Senſe; we don't ſpeak to you, we 
ſpeak to the Court. We are content with what is 
plain, and do not deſire to inſiſt upon any ſtrained 
Conſtruction: We fay this is natural Evidence for 
us; If this thing be a Libel, as we ſay it is, then 
the cauſing it to be publiſhed, is an Offence. The 
Publication we ſay was here in Middleſex, and of 
that there is a clear Evidence, becauſe it was found 
there, and came from the King's Hand, to whom 
it was directed, and it could not come to the 
King's Hand out of their Cuſtody, without their 
Conſent : This, we fay, is a clear Evidence of 
_ cauſing it to be publiſhed, let the reſt go as it will, 
becauſe we will take the eaſieſt Part of the Caſe, 
and not go upon Strains. gen, Bhs 
Mr. Serj. Trinder. The greateſt Queſtion is, I 
think, now come to the Publiſhing 

L. C. F. The Court is of Opinion, that its 
coming to the King is a Publiſhing. 

Mr. Fuſt. Powell. Ay, my Lord, if it be prov- 
ed to be done by them. 

Mr. S. Pemberton. Before the Court deliver their 
Opinion, we deſire to be heard. 


L. C. J. Brother, you ſhall be heard in good 


Time, but let them make an End on the other 
Side, and when the King's Council have done, we'll 
hear you. h | 

Mr. Serj. Trinder. My Lord, upon the Queſtion 
of Publiſhing, it has been inſiſted upon, and the 
Court ſeems to be very much of the ſame Opi- 
nion, that the Writing of it is a Publiſhing :; 
That it is without Controverſy, if the Writing 
of it fell out to be in Middleſex, where the In- 
formation is laid; but that they would not have 
to be ſo by Argument, becauſe the Archbiſho 
had kept in at Lambeth ſo long. But, — 
that it were ſo as they would have it; that is only 
as to the Archbiſhop, he being the Writer of it; 
but yet notwithſtanding that, the other ſix might 
ſubſcribe it in Midaleſex, taking it, that there is 


ſuch a Face in their Argument as they would 


have it. 

Mr. Soll. Gen. We will lay no greater Load on 
the other ſix than we do upon my Lord Archbi- 
ſhop, and we ſay they are all guilty of the Publi- 
cation in Middleſex. 

Mr. Serj. Trinder. Pray, Sir, ſpare me. This Pa- 
per was in the Archbiſhop's Cuſtody and Power, 
he taking of it himſelf; and regularly it could not 
have come out of his Cuſtody, in common Suppo- 
ſition, but it muſt come with his Conſent. It was 
afterwards in the Power of the other Six, they had 
it to ſubſcribe z where the Subſcription was mor 
conſtat ; they it may be can prove it themſelves, but 
I will only deduce this Argument; That if it after 
comes into Midaleſœx, it muſt be taken by Pre. 
ſumption to be ſubſcribed by them there and pub. 
liſhed ; it muſt be taken by Preſumption ſo to be, 

Vor. IV. 


L. C. J. No, Brother, we ought not ts do any 


thing by Preſumption here. " 

Mr. Juſt. Powell. No, no, by no means, we 
muſt not go upon Preſumptions, but Proofs. 

L. C. F. I will not preſume it to be made in 
Middleſex, | 


Mr. Serj. Triuder. But it is proved to be pub- | 


liſhed in Middleſex. ne: 

Sir Rob. Sawyer. My Lord, with Submiſſion 
there is no Evidence of the Publication. 

Mr. Att. Gen. That the Court is 7 of. 
Sir Rob. Sawyer. Pray, good my Lord, what 
Inſtance of a Publication have they given? 

Mr. Soll. Gen. The Court has heard the Evi- 
dence, we leave it there. | 

Sir Rob. Sawyer, Was it their owning and ac- 
knowledging it was their Hands, when the King 
asked them the Queſtion at the Council- Table! 
Surely the King's Council won't pretend that was 
a Publication, when it was done at the x. bþ 
Command! It was certainly the King that pub- 
liſhed it then, and not my Lords the Biſhops. 

Ar. Att. Gen. Well ſaid. 

Sir Rob. Sawyer. Don't you remember that, 
when Mr. Blathwayt ſaid the King gave it to be 
read, and it was ſhewed to the Biſhops? 

L. C. F. I remember what Evidence Mr. Blath- 
wayt gave of the Paſſages at the Council-Board 
very well; and I know what Mr. Attorney did 
preſs about the King's promiſing to take no Ad- 
vantage. | 

Mr. Att. Gen. My Lord, Mr. Attorney is on the 
other Side, he did not prels it. 4 

L. C. J. Sir Robert Sawyer I mean; I beg both 
your Pardons, Gentlemen, I think I have done 
Injury to you both. oy 

Sir Rob. Sawyer. My Lord, we ſay there is no 
Evidence at all, that ever this was ſent to the King 
by the Archbiſhop, or any of my Lords the Bi- 
ſhops: And as for the Caſes that they have put, 
they might have put five hundred Caſes, all 
nothing to the Purpoſe. 

Mr. Soll. Gen. So they might, and done juſt as 
others had done before them. 


Sir Rob. Sawyer. And fo are theſe; for here is — 


the Queſtion, We are in a Caſe where the Pub- 
lication is that which makes it a Crime: Now I 
would have them, if they can, put me any ſuch 
Caſe, and then apply it to this. In #lliams's 
Caſe, the 1 is quite otherwiſe, and ſo in 
any Caſe of Treaſon it muſt be: Wherever 
there is an Overt-Act proved, it is the treaſona- 
ble Intention, and the ill Mind of the Traitor, 
that is the Crime, and the Treaſon (the Overt- 
Act) is only to be the Evidence of it. In that 
Caſe of Williams, with Submiſſion, my Lord, 
the Publication was not at all neceſſary, but the 
very ſecreteſt Act that could be done by him (if 
it were an Act) is an Evidence of the Mind; and 
ſo the ſending of the Book to the King himſelf, 
though no body elſe did ſce it, was an Evidence 
of the Crime of Treaſon, yet it could not be 
called a Publication. But in the other Caſe of 
Sir Baptiſt Hicks, which was in the Star-Chamber, 
about ſending a Letter of Challenge, it was 
Pony reſolved that it was no Publication of the 

etter, and that was not the Ground of the Judg- 
ment given againſt him there, that it was the 
Publication of a Libel, but the very Fact was a 
particular Offence; for, ſaid the Court there, if 
you will ſend a Letter to a private Man, and 
that is a Letter that will provoke him to break 
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the Peace, that is an Offence punithable in the 
Star-Chamber z but that is not the Reaſon which 
was alledged, becauſe no Action will he for want 
of Proof, but quite the contrary z becauſe they 
may produce the Porter or Party that brought it, 
and prove it that ir came from this Man's Hands; 
and I do not queſtion but that in the Ang's- 


Bench at this Dav, if a Man will write a Letter 


privately to provoke another Man to fight, there 
will lie an Information, but not for a Libel; for 
there it will be neceſſary for to make an Offence, 
that there may be a Publication; for that is the 


| very Form of the Crime, and upon that Ground 


were all thote Judgments againſt Libels in the 
Star- Chamber. My Lord, I agree to write a Let- 
ter to the King ot another Perſon, or to make a 
Petition to the King concerning another Perſon, 
as of my Lord Chancellor, or the Judges, or the 
like, to complain to the King of them ſcanda- 
louſly, with provoking and reviling Language, 
that is a Publication; and fo if I write a Letter to 
one Man of another; if there be Scandal in a Let- 
ter, that is a Publication of a Libel; and that is 
the Difference that has been always taken, where 
it is eſſential to make it a Libel, chat there be a 
Publication, ſuch a Publication mult be proved, 
and the Delivery of a Letter to a Man that con- 
cerns himſelt, is no Publication; bur in this Caſe 
they have not ſo much as proved that it was deli- 
vered to the King. 

Mr. S. Pemberton. My Lord, with your Lord— 
ſhip's Leave, I take it, that they have given no 
manner of Evidence of a Publication; to fay, the 
Writing and Subſcribing of their Names to a Pa- 
per, is a Publication of that Paper, is ſuch a Do- 


_ Erine truly as I never heard before. Suppoſing this 


Paper had lain in my Study, ſubſcribed by me, but 
never went further; would this have been a Publi- 
cation? They never ſaid any ſuch thing. As to 
Algernoon Sidney's Cafe, there was no Colour for it, 


that it ſhould be a Publication; but it was an 
Overt-Act of Treaſon to compole ſuch a Book. 


They have proved by our Confeſſion here, that we 
have ſubſcribed. this Paper; they would take it now, 
that therefore it mult be preſumed we ſent this to 
the King, and fo ſurmiſe us into an Information 
for making and publiſhing a Libel, which we ſent 
to the King; but they do not prove it all. My 
Lord, there are a thouſand Ways that it might 


come into Middleſex, and perhaps come to the 


King's Hands too, withour our Knowledge of De- 
livery; and ſure you will not preſume theſe noble 
Perſons without Evidence to be guilty of ſuch an 
Offence as this is ſuggeſted to be! So that, my 
Lord, and Gentlemen of the Jury, 'tis impoſſible 
for you to find this a Publication in Midaleſex; and 
for the other Thing (the Writing this Paper) they 
that would make it an Offence, mult prove where 
it was done. 


Mr. Serj. Levinz. My Lord, The Anſwer that 


I ſhall give to what has been ſaid on the other 


Side, is very ſhort: The Cafes that have been 
cited are all Law, but not one Tittle to this Pur- 
pole. In Sir Baptiſt Hicks's Caſe, and Milliam's 


| Caſe, it was proved they all ſent them to the 


Places whither they were directed; but is there 
a Tittle of Proof that theſe Biſhops ſent it here? 


In all thoſe Caſes, they mult ſend it either by a 


Porter or a Carrier, and they ſend it as their own 
Act, and when it comes there, by their ſending, 
that is ſufficient Proof of their Act in the Place 
whither it is ſent : And for Sidney's Caſe, there 


was Treaſon in the very Libel and Book that he 
made; and he was not indicted for Publiſhing, bur 
for Treaſon, in the Place where it was found, be- 
Cauſe it was found in his Poſſeſſion: But was this 
ever in my Lord Archbithop's Poſſeſſion in Mid- 
dleſex, or the reſt of the Bithops, and were they 
publithing of it? If it had, then it had been their 
Act clearly: But that is the Thing wherein they 
are defective, that they do not prove that my Lords 
the Biſhops ſent or brought it here; but upon the 
Queſtion asked them by the King, they acknow- 
ledged it to be their Hands: So chat, my Lord, 
there is no Proof of any Fact done here, but an 
Acknowledgment of a Fact done, no body knows 
where, upon the King's Queſtion here in Midale- 
/ex ls that any Proof of this Information? 

Mr, Finch. Pray, my Lord, ſpare. me a Word 
on the {ame Side; let us fee what the Evidence is. 
The Evidence is this, That the King brought the 
Paper to the Council-Table, and the Bithops 
owned their Hands to it: This is the Effect of 
the Evidence, and all that is to prove the Form- 
ing and Making a Libel in Middleſex, and the 
Publication of that Libel. And what is there- 
fore inferred from thence? Why, having proved 
that the King brought the Paper to the Council- 
Table, and the Biſhops owned their Hands 
therefore, Firſt, the Biſhops made this Libel in 
Aiddl:ſex. Secondly, they brought it to the 
Council-Table, and publiſhed it at the Counci!- 
Table, or elſe there is no Proof at all: For here 
is nothing of Evidence given of any Fact, but 
becauſe they acknowledged it, therefore they made 
it, therefore they gave it to the King in Middle- 
ſex: This were good Evidence if they had had 
the Help of a Suppolition to make it good; but 
they want that, nor muſt any ſuch thing be ad- 
mitted; but I think they are ſuch groſs falſe Con- 
ſequences, that I doubt not you'll be of Opinion, 
here's no Proof of a Publication in Middleſex, and 
then there is no Proof at all againſt my Lords the 
Biſhops. 

Mr. Pollexfen. T muſt confeſs, I hear them ſay, 
two Acts prove a Publication in this Caſe z the 
one is, the Writing of the Libel, and rhe Sub- 
ſcribing. If fo, then I think, upon the Evidence 
that has been given, the Court muſt needs be 


 fatisfied, that the Writing of it was in S#r7y : 


The next is, their owning their Hands; for there 
is no Act done that appears, or any Evidence 
againſt them of any Act done, from the Time of 
the Writing, to the Time that they were asked, 
is this your Hand? Surely no Man would ever 
think this to be a Publication, where one is asked 
by Authority, whether ſuch a Paper be his Hand, 
and he acknowledges it in Anſwer to that Que- 
{tion! To turn this to be a Crime, I think it can 
never be done, nor never was before. Then 
there is nothing in the Caſe, that they can hold 
to for Evidence, and Proof againſt my Lords 
the Biſhops, but the Writing ; and that is ap- 
parent to have been in Sur), or otherwiſe they 
muſt hold that the Anſwer to the King's Que- 
ſtion, this is my Hand, is a Publication. But truly, 
my Lord, I think neither of theſe will do: But, 
my Lord, to me this is a great Evidence in itſelf 
againſt the Proof of a Publication, the Care and 
Warineſs that has been uſed, that there ſhould be 
nothing at all of this Matter known, from the 
Time that it was written, to the Time that they 
came to be examined and ſummoned to appear as 
Offenders. My Lord, the Nature of Libels is to 
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publiſh and proclaim Scandal and Defamation, or 
elſe it loſes its End, and conſequently its Name. 
This, as it ſtands upon their Evidence, is a mon- 
ſtrous Proof for my Lords the Biſhops, againſt the 
King's Council; for it ſeems, tis a very private 
Matter, ſo cautiouſly and warily carried, that there 
is not any Evidence of the Fact, but only the 
Names of the Perſons that writ it, till they come 
to be examined by the greateſt Authority, Is this 
your Hand? and then they own it fo to be. How 
can this be taken to be a Publication? And it will 
be a Thing of wonderful Conſequence, if an An- 
ſwer to a Queſtion put by Authority, ſhould 
amount to a Crime, as it would in this Caſe: That 
would be as if Authority that ſhould be employed 
to do Right, would be turned to do the greateſt 
Wrong; for it is the Duty of all Men to anſwer 
when examined by a lawful Authority, and it 
would never be offered at ſure in any other Caſe. 
If a Man comes before a Magiſtrate, and confeſſes 
any thing, that indeed is Evidence, but is not a 
Crime; for there is a great deal of Difference be- 
tween Evidence and the Crime; but that this 
ſhould be both an Evidence and a Crime too, 1s, 
I think, a very ſtrange Conſtruction; and for the 
other Part (the Writing of it) I ſuppoſe the Court 
is ſatisfied that it was in another County. 

Sir George Treby. I defire your Lordſhip to ſpare 
me a Word, which I think has not been obſerved 
by the Council that have ſpoke before. The 
Queſtion that remains, is, Whether my Lords 
the Biſhops did publiſh this Paper? This is a Mat- 
ter of Fact that lies upon the Proſecutors to prove. 
Now I think they are ſo far from having proved 
that the Biſhops did publiſh it, that on the con- 
rary, they have proved that their Lordſhips did 
not publiſh it. The Evidence they have offered 
for this Matter is a Confeſſion, This Confeſſion 
is teſtified by Mr. Blathwayt, and he ſays the Bi- 
ſhops were ask'd at the Council whether they 
did ſubſcribe and publiſh this Paper, and that 
their Anſwer was, that they did ſubſcribe, but not 
publiſh it. 

Now a Confeſſion muſt be taken together, and 
muſt be admitted to be entirely true by them that 
produce it ; they ſhall never 4 allowed to take 
out and uſe one Piece, and wave the reſt. 

Why then by this Evidence of Confeſſion; 
taken as it ought, it appears that the Biſhops, 
though they did cubſcribs, did not publiſh the 
Paper: So that, I fay, the King's Council have 
hereby plainly proved, that the Biſhops did not 
publiſh this. Paper, and yet this is the only Evi- 
dence upon which they would infer that they did 
publiſh it. 

Mr. Ait. Gen. Look you, it does lie upon you, 
Gentlemen, to prove it was done elſewhere than 
in Middleſex. 

Mr. Finch. Sure Mr. Attorney is in Jeſt. 

Mr. Att. Gen. No, I am in good Earneſt; all 
the Proof that we have given has been in Middle- 
ſex, and you can beſt tell whether you did it in 
Middleſex or no. 

Mr. Finch. My Lord, we have done as to this 
—_— 3 for we ſay they have not proved their 

ale. 

L. C. J. Mr. Finch, you may obſerve (and I 
am ſure you do obſerve as well as any body in all 
Caſes) but I ſay you may obſerve that they are 
off of every thing but cauſing it to be publiſhed; 
now that does he upon the King's Council to 
prove, that my Lords the Biſhops did cauſe it to 
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be publiſhed; for their owning their Hands does 
not amount to a Publication. 

Mr. F. Pemberton. My Lord, we are upon this 
Point with them, whether here be any Evidence 
of a Publication at all. | 

Mr. Juſt. Powell. Pray let us clear this firſt ; for 
if there be no Publication, there can be no cauſing 
of it to be publiſhed. 

Mr. Att. Gen. My Lord, if you think fit, we 
ſhall go on, and reſerve this Point till afterwards. 

Mr. Soll. Gen. They may make Objections, if 
they think fir. | 

IL. C. J. So they may, and they ſay if theſe Ob- 
jections are with us, we need go no farther. 

Mr. F. Pemberton. But, my Lord, if they be 
not with us, we have a Reſerve to give a farther 
Anſwer to it, and to offer Evidence againſt the 
Evidence they have offered. 

Mr. Soll. Gen. With all our Hearts, give in Evi- 
dence what you can. 

Mr. Att. Gen. Then pray, my Lord, let us go 
on to anſwer this Objection. 

L. C. J. Pray do, Mr. Attorney. | 

Mr. Ait. Gen. My Lord and Gentlemen of the 
Jury, I would firſt obſerve how far we have gone. 
That there was ſuch a Paper written is clear be- 
Foun all Queſtion, and written by my Lord Arch- 

iſhop of Canterbury, and that it was ſigned by 
the reſt of the Biſhops, but not in the County of 
Middleſex, and that this Paper was publiſhed, is 
agreed on all Hands. 

: Mr. Fuſt. Holloway. No, they do not agree to 
that. 

Mr. Att. Gen. Do I fay it was publiſhed by 
them? But there was ſuch a Paper publiſhed. 

Mr. S. Pemberton. No, we ſay it was never pub- 
liſhed at all, 

L. C. J. Pray, Brother Pemberton, be quiet; if 
Mr. Attorney in opening does ſay any thing that 
he ought not to . F will correct him, as I 
would do any body that does not open Things 
right as they are proved; but pray don't you that 
are at the Bar interrupt one another, it is unbe- 
coming Men of your Profeſſion to be chopping 
in and ſnapping at one another on 
Mr. Attorney. 

Mr. Att. Gen. I ſay, that the Paper is proved 
to be written and ſigned by my Lords the Biſhops; 
that I take for granted, and that the Paper ſo 
ſigned and written is now publiſhed to the World, 
is alſo evident; but the Queſtion is who it was 
done by, or who cauſed it to be done, we are 
reduced to that Queſtion. Now, firſt, it is 
agreed on all Hands, that if I ſend a Letter to a 
private Man containing ſcandalous Things in it, 
though there is no Proof more, but that it was 
ſent ſealed, and received by the Party: In that 
Caſe it was a Fault puniſhable in the Star- Cham 
ber, as a Crime; but now that this was received 
by the King, and written by them, there is no 
room for Doubt; for you hear it was produced 
by the King at the Council-Board, and they asked 
upon it, if it were their Hands? That the King 
did receive it, there is no room for Queſtion, or 
that they did write it; but the Queſtion is, from 
whom the King had it? I am ſure they muſt 
ſhew that ſome body elſe did it; and unleſs they 
do ſhew that, I hope there is no manner of Que- 
{tion but it came from them, and they did it; 
though no Man living knew any thing of this 
Matter, but whom they thought fit to communi- 
Cate it to; yet _ they putting the King upon 
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the Neceſſity of ſhewing this Power, in order to 


his obtaining Satisfaction for it, or elſe he muſt 


remain under the Indignity without Reparation, 
it ought to be put upon them to clear the Fact; 
for it he does not produce it, then muſt the 
King put up the higheſt Injury and Affront that 
perhaps a Man can give the King to his Face, by 
delivering a Libel into his own Hands; and if he 
does produce it, then ſay they, that is not our 
Publication, we prove it to be your Writing and 
Signing, and we prove it to come from the Hand 
of the King, againſt whom it was compoſed for 
we ſay it is a Libel againſt his Majeſty, his Go- 
vernment and Prerogative : If then, all rhoic 
Calcs that have been cited be Law, then ſure 


there never was a ſtronger Caſe in the World than 


thisz and I hope the Law goes a little farther in 
the Caſe of the King, than it does in the Cafe of 
4 private Man. No Man muſt think by Policy to 
give private Wounds to the Government, and dil- 
parage the Adminiſtration of it, and then, when 
he is called in Queſtion about it, ſays he, pray 
prove that I publithed it, or elſe you ſhall not pu- 
mih me for it. We prove you framed it, and writ 


it, and ſigned it, and we prove it came to the 


King's Hand, of whom it was compoſed, mult 
we produce two Witneſſes of the Delivery of it to 
the King ? Surely there will be no need of any 
ching of that. | | 

Mr. Sell. Gen. My Lord, we have reduced it 
now to a very narrow Queſtion z for, as Mr. At- 
torney has ſaid, my Lord, there is no Doubt bur 
thar my Lords the Biſhops are the Authors of this 
Paper; there is no Doubt bur they ſigned it, and 
there is no Doubt but that their ſigning of it, 
though it were at Lambeth, as they ſay, is a 
Publiſhing of it: But however, this is plain and 
manifeſt, that this Paper was publiſhed, and that 
this was publiſhed in Midaleſex, this is as plain 
too: Now then there is nothing left but this Que- 
ſtion, whether my Lords the Biſhops who framed 
the Thing, who wrote the Thing, who ſigned 
the Thing, were not the Occaſton or Caule of its 
Publication, or privy or conſenting to it? My 
Lord, I will reduce it to a very plain Point; for 
we are upon a rational Queſtion, before a rational 
Court, and a rational Jury, whether thele Lords 
did all of them in the County of Sur), conſent 
to the Publiſhing of this Paper in Mzdleſex ? for 
it is publiſhed in Middleſex (that we ſee) and if 
they are guilty of that Part of the Information of 
cauſing it to be publiſhed, now what do they ſay 
to it? Say they, it is agreed, that it is publiſhed in 
Middleſex, but it is not proved to be publiſhed by 
us. 
L. C. J. No, they do not ſay fo, they agrce it 
was in 1Middle/ex, but not publiſhed. 

Mr. Juſt. Powell. Mr. Sollicitor, they do agree 
it was in Midaleſex, but not publiſhed to be lure, 
nor by them. 

L. C. J. Mr. Sollicitor, I'll tell you what they 
ſtand upon; they ſay you ought to prove it to be 
delivered to the King by the Biſhops, or ſome body 


employed by them; for upon that went the Reſo- 
lution that was in Williams's Caſe, that he ſent it 


to the King; but here is no body that proves that 
it was delivered to the King in this Caſe, ſo that 
how it came to the King on conſtat. 

Mr. Holl. Gen. There will be the Queſtion be- 
tween us, whether this be not a Publication. 


Sir Rob. Sawyer. Pray, Mr. Sollicitor, prove 


your Caſe beforc you argue it. 
| 1 0 


142. The Trial of the Seven Biſhops, Trin. 4. Jac. II. 


L. C. J. Firſt ſettle what the Calc is before you 
argue it. | 

Mr. Holl. Cen. My Lord, Fllput you the Caſe, 
Here does appear in Midaleſex a Paper that is a 
Libel in it ſelf, and this Libel is proved to be 
written and formed by theſe Perſons; this Libel 
coming into Middle/ex, the Queſtion is, whether 


they are privy to it? I ſay, in point of Preſump- 


tion it muſt come from them. 

L. C. 7. J cannot ſuppoſe it; I cannot preſume 
any thing. 

Mr. Soll. Gen. My Lord, I ſpeak of that which 


is a common Preſumption, a natural Preſumption, 


what we commonly call a violent Preſumption, 
which is a legal Preſumption, and has always 
been allowed for Evidence. Now whether there 
be not ſuch a Preſumption in our Caſe, as to 
induce your Lordſhip and the Jury to believe 
that it cannot be otherwiſe; or at leaſt to put 
the Labour upon them, to thew how it came out 


of their Studies, and how it came to the King's 


Hands; for it is in their Power to thew the Truth 
of this Matter, how it was; it they do not, the 
Preſumption will lie upon them. That the Paper 
came to the King, that 1s plain enough, and its 
coming to the King's Hands, is a plain Proof of 
a Publication in Middleſex; and who thould bring 
it to the King, but theſe Gentlemen in whole 
Power it was? There is no Man undertakes to 
ſay, he loſt it, then what elle is to be believed, but 
that it came from them? I ſpeak of common 
Suppoſition and Belief ; they may very well ſhew 
it, if it were not ſo. All that we can ſay in it is, 
here is a Paper in Middleſex, this you agreed 
was once your Paper, and in your Power, pray 
ſhew what became of it, it lies upon you to clear 
this Doubt. | | 
Mr. Recorder. My Lord, there is but this Que- 


ſtion inthe Caſe; the Queſtion is not, whether the 


owning 1t be a Publication, but whether here be 
any Evidence that they did deliver it to the King. 
Now if they did deliver it to the King, that will 
be agreed to me to be a Publication. 

Mr. 7uft. Holloway. No doubt of it, if you can 


prove it. 


Mr. Recorder. Pray, Sir, ſpare me: That they 
did it, you have this Evidence; firſt, that they were 
the Authors of this Paper by their own Confeſſion, 
that this was in the County of Midaleſen, and that 
when they were asked concerning it, they owned 
it to be their Hand- writing. Now whether you 


can in the leaſt queſtion after all this, their deli- 


vering of it to the King, or that it came to the 
King's Hands without their Knowledge or Con- 
ſent, is that which lies before your Lordſhip for 
your Judgment. 

I. C. J. Iwill ask my Brothers their Opinion; 
but I muſt deal truly with you, I think it is not 
Evidence againſt my Lords the Biſhops. 

Mr. Fuſt. Holloway. Truly Ithink you have failed 
in your Information; you have not proved any 
thing againſt my Lords the Biſhops in the County 
of Middleſex, and therefore the Jury muſt find them 
not guilty. 

Mr. Att. Gen. I'll put you but one Caſe, my 
Lord: A Man has an Opportunity ſecretly to deli- 
ver a Libel into the King's Hands, when no body 
is by, and fo there can be no Proof of the De- 
livery, | 

Mr. Juſt. Powell. 'Tis a dangerous thing, Mr. 
Attorney, on the other ſide, to convict People of 
Crimes without Proof. 

Mr. 
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Mr. Ait. Cen. But ſhall a Man be permitted thus 
to affront the King, and there be no way to puniſh it? 
L. C. J. Yes, there will ſure, bur it will be a 
very ſtrange Thing if we ſhould go and preſume 
that theſe Lords did it, when there is no Sort of 
Evidence of it; 'tis that which I do aſſure you I 
cannot do: We mult proceed according to Evi- 
dence, and Forms and Methods of Law; they may 
think what they will of me, bur I always declare 
my Mind according to my Conlcience. 
Mr. Serj. Trinder. But as to that other Point, 
whether their owning of it be a Publication, has 
not been particularly ſpoke to. IN 
L. C. J. Mr. Attorney, and Mr. Sollicitor, if 
there were enough to raiſe Doubt in the Court, 


ſo as to leave it to the Jury, I would ſum up the 


Evidence. 5 

Mf. Soll. Gen. My Lord, we know it is with 
the Court, theſe Lords inſiſted upon it, that it was 
a great while in their Hands; but it ſeems as far as 
our Evidence has gone hitherto, their Confeſſion 
went no farther than that it was their Paper, and 
we muſt not extend their Confeſſion further than it 
was; but I think we ſhall offer a fair Evidence that 
they did deliver it in the County of Middle/ex. 

L. C. F. Indeed, indeed, you-ought to have 
gone to this, Mr. Sollicitor, before the Court gave 
their Opinions. OE 

Mr. Soll. Gen. Pray call Mr. Blathwayt again. 

Mr. Blathwayt called. ] 

L. C. J. Mr. Sollicitor, unleſs you are ſure that 
Mr. Blathwayt is a Witneſs to the Publication, 'tis 
hut ſpending the Court's Time to no Purpoſe to 
call him. 

Mr. Soll. Cen. We are ſure of nothing, my Lord, 
but we muſt make uſe of our Witneſſes, accord- 
ing to our Inſtructions in our Briefs. 

[Then Mr. Blathwayt appeared. ] © 
Ar. Alt. Gen. Mr. Blathwayt, you were ſworn 
before. 

Mr. Blathwayt. Yes, Sir. 

Mr. Att. Gen. You were preſent when this Pa- 
per or Petition was delivered by the King, at the 
Council-Board. 

Mr. Blathwayt. Yes, J was ſo Sir. 

Mr. Att. Gen. Do you remember any thing of 
the Biſhops acknowledging their Delivery of it to 
the King? 

Mr. Soll. Gen. Mr. Blathwayt, T would ask you, 
was there any mention of Diſcourſe with my Lords 
the Biſhops, how that Paper came into the King's 
Hands? Was there any mention of what it was done 
for, upon the Account of Religion or how? 

Mr. Blathwayt. I don't remember any thing of 
that Mr. Sollicitor, [at which there was a great 
Laughter.] 

L. C. J. Pray let us have no Laughing, it is not 
decent; can't all this be done quietly without Noiſe? 
Pray, Mr. Blathwayt, let me ask you, Do you re- 
member there was any Diſcourſe how that Writing 
came into the King's Hands? | 
M. Blathwayt. I received it from the King's 

Hands, and I know it was preſented to him by my 
Lords the Bithops. | 

JL. C. J. How do you know it was preſented 

to the King? | 
Mr. Blathwayt. J heard the King fay ſo ſeveral 
Times. 

Mr. Soll. Gen. Pray mind my Queſtion, Sir, firſt 

I ask you who produced the Paper at the Council- 


Table? 
Mr. Blathwayt. The King. 


Mi. Soll. Gen. W hat faid the Biſhops when that 
Paper was ſhewed them? 

Mr. Blathwayt. Then, as I remember, they 
were asked, whether that was the Paper that they 
delivered to the King? 

Mr. Soll. Gen. Then what faid the Biſhops? 

Mr. Blathwayt. They at firit ſcrupled to anſwer, 
and they ſaid it might be made uſe of to their Pre- 
judice if they owned it. 

Mr. Att. Gen. Pray, Mr. Blathwayt, conſider 
again; was that the Queſtion put to my Lords the 
Biſhops, whether that was the Paper that was pre- 
ſented by them to the King? 

Mr. Blathwayt, I do think, to the beſt of m 
Remembrance, that my Lord Chancellor did as 
them to that Purpoſe, I cannot ſpeak to the very 
Words. 

Mr. Soll. Cen. And upon this, what Anſwer did 
they make? 

Mr. Blathwayt. My Lords the Biſhops ſcrupled 
to anſwer the firſt and ſecond Time, as I told you 
before, but they did own it was the Petition that 
they preſented to the King, to the beſt of my Re- 
membrance. 

Mr. Soll. Gen. Did the Archbiſhop do any thing 
to own it? 

Mr. Blathwayt. Yes, both my Lord Archbiſhop 
of Canterbury and the reſt of the Biſhops did own 
all the ſame Thing. 

Mr. Soll. Gen. Was this done at Whitehall? 

Mr. Blathwayt. Yes, at the Council-Table. 

L. C. J. Pray recolle& yourſelf, and conſider 
what you ſay, did they own that that was the Pa- 
per they delivered to the King ? 

Mr. S. Pemberton. Pray, my Lord, give us leave 
to ask a Queſtion to clear this Mattcrz was the 
Queſtion put to them, whether it was the Paper 
that they delivered, or whether it were their Hands 
that were to it? 

Mr. Blathwayt. My Lord, I do not exactly re- 
collect the Words. 

L. C. F. But pray tell us, if you can, what the 
Queſtion was? 

Mr. Blathwayt. My Lord, I do not remember 
the very Words, bur I think if Mr. Serjeant Pem- 
berton be pleaſed to repeat his Queſtion, I ſhall 
give him a ſatisfactory Anſwer, as well as I can. 

Mr. S. Pemberton. Sir, that which I ask you is 
this, Whether the Queſtion that was put to my 
Lords the Biſhops at that Time was, W hether this 
was the Paper that they deliver'd to the King, or 
whether thoſe were their Hands that were to it ? 

Mr. Blathwayt. My Lord, I did always think 
that it was a plain Caſe, that that was the Paper 
that they deliver'd to the King; and my Lords 
the Biſhops did never deny but that they gave it to 
the King, and I had it from the King's Hands. 
I. C. J. But we muſt know from you (if you 
can tell us) what the Queſtion was that was put 
to my Lords the Biſhops; were they asked, Whe- 
ther thoſe were their Hands that were to that Pa- 
per, or was it, Whether they delivered that Paper 
to the King? | 

Mr. Blathwayt. As to the firſt Part, that they 
owned 'twas their Hands, that I am ſure of; bur 
as to the other, I do not remember what the 
Words were. | 

[ At which there was a great Shout.] 

Mr. Att. Gen. Pray Mr. Blathwayt recollect 
yourſelf, you ſay the King produced it. 

Mr. Blathwayt. Yes, Sir. 
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Mr. Att. Gen. Do you remember that the 
King asked them any Queſtion upon the producing 
of it? : 

Mr. Blathwayzt., My Lord Chancellor asked 
them, if thoſe were not their Hands to the Peti- 
tion. x 

Mr. Soll. Gen. Was there any other; Matter in 
Diſcourſe, whether that was the Paper that was 
delivered by them to the King? 

Mr. Blathwayt. I cannot fo poſitively ſay what 


were the Words that my Lord Chancellor uſed. 


Ar. Serj. Levinz. Pray do not twiſt a Man fo, 
Mr. Sollicitor. 

Mr. Soll. Gen. And you are not to untwilt a 
Man neither, Mr. Serjeant. | 
A.. Ait. Gen. Do you remember that the King 
ſaid any thing of the Paper being delivered to 
him? 

Mr. Blathwayt, The King has ſaid it ſeveral 
times; I believe I have heard him ſay it ten times 
at leaſt. | | 

Mr. Att. Gen. Did he ſay it at that Time? 

F Mr. Blathwayt. I cannot poſitively ſay that he 
id, Sir. 
Mr. F. Pemberton. He cannot anſwer it; why 


will you will preſs it? 


Mr. Blathwayt. My Lord, here is the Clerk of 
the Council that was then in waiting he took Mi- 
nutes, and perhaps can remember more than I. 

Mr. Soll. Gen. Here they cry he cannot anſwer it, 
as if they could tell what he can anſwer better than 


himſelf. Pray Mr. Bridgman, was there any Que- 


{tion to this Purpoſe, cither from my Lord Chan- 
ccllor, or from the King, whether that was the 
Paper that was preſented by my Lords the Biſhops, 
or delivered to the King; for I ſee you are very nice 
as to Words, and you do very well; but was there 
not a Queſtion to that Purpoſe ? | 

Mr. Bridgman. Sir, I do not remember; for 
I ſpeak to the beſt of my Remembrance in all 
this Matter. I fay, I do not remember that 
that Queſtion was asked in thoſe very Words, 
but I do remember ſomething was ſaid to that 
Purpoſe, but by whom I cannot particularly ſay. 

Sir Rob. Sawyer. To what Purpoſe ? 

Mr. Holl. Gen. It is very ſtrange that they won't 
let the Witneſs ſpeak, but are continually inter- 
rupting him. 

Sir Rob. Sawyer, Mr. Sollicitor, no body inter- 
rupts him. | 

L. C. J. Why, do not I behave my ſelf between 
you all as I ought to do? Pray Sir Robert Sawyer 
ſit down, you cannot be contented, when the Man 
does you no Harm. 

Mr. Soll. Gen. Pray conſider, did my Lords the 
Biſhops ſay any thing, or was there any Diſcourſe 
concerning the Paper, whether it was delivered to 
the King or no ? - | 

Mr. Bridgman. Mr. Sollicitor, I have told you 


as near as I can what I do remember. I know 


not by whom it was ſaid, but that Queſtion, or 
to that Purpoſe, was asked, whether that was 
the Petition they delivered; but IT do not re- 
member whether the Queſtion was directly asked, 


or anſwered ; there was ſomething about it, and 


ſeveral Paſſages there were ; but whether ſpoken 
by my Lord Chancellor, or who, I cannot re- 
member. 

Mr. Holl. Gen. You ſay there was that which 
ſufficiently denoted a Queſtion to that Purpoſe, 
and they ſaid nothing againſt it. 

Mr. Brideman. No, there was no Denial of it. 


Mr. Soll. Gen. I fee you do not remember the 
Particular, nor do we deſire it of you. 

Mr. Bridgman. They did not deny it, nor con- 
feſs it. 

Mr. Soll. Gen. Then, in your Apprehenſion, did 
_ own that they delivered that Paper to the 

ing! 

LC. Vou muſt not ask that, Mr. Sollicitor, 
it is not a fair Queſtion to ask him what he ap- 
prehended. | 

Mr. Soll. Gen. He ſaid it before himſelf. 

JL. C. J. But his Apprehenſions are no Evidence, 
and it is a fort of a leading Queſtion which we 
mult not allow of. | 

Mr. Soll. Gen. Then if your Lordſhip do not 
like it, I will notask it, but I willask him another 
Queſtion. EN 

L. C. J. Ay, ten it you will, fo they be fair 
ones. 

Mr. Soll. Gen. Was it upon the firſt or ſecond. 
Time of their being examined ? 

Mr. Bridgman. 1 cannot tell, it was not the 
firſt Time, all of it, I believe ; for at the firſt 
Time my Lords the Biſhops made ſome Scruple 
of anſwering or owning any thing; and whatſo- 
ever they owned, they ſaid, they hoped it ſhould 
not be made uſe of to their Prejudice. I remem- 
ber no Reply that was made, nor any thing far- 
ther, only my Lord Chancellor ſaid, they were 
not to capitulate with their Prince; but they were 
__— to anſwer the Queſtions that were asked 
them. 

Mr. Soll. Gen. What were thoſe Queſtions? 

Mr. Bridgman. I have told you already, as well 
as I can remember. 

Mr. Soll. Cen. But did you take it upon the 
main that they owned the Delivery of that Paper 
to the King? 

Mr. Fuſt. Powell. Mr. Sollicitor, you have been 
told you are to ask no ſuch Queſtions. 

Sir Rob. Sawyer. Nor never was there ſuch wire- 
drawing of a Witneſs in this World before. 

L. C. J. Pray fit ſtill, Sir Rob. Sawyer, you are 
not to teach us what we are to do; Mr. Sollicitor 
mult ask Queſtions that are proper for him, and 
not ſuch as theſe; but the Court mult correct him, 
and not you. | 

Mr. Soll. Gen. Mr. Bridgman is very cautious, 
and he is to be commended for it; but we would 
get the Truth out of him if we could. Pray, Sir, 
if you can remember, recollect your ſelf, whe- 
ther by any Queſtion to that Purpoſe, it was be- 
lieved that they did own the Delivery of the Paper 
to the King. 

Mr. Bridgman. I told you, Mr. Sollicitor, as to 
that at firſt, that Ido not remember the very Words 
of the Queſtion; bur I believe there was no body 
doubted that that was not the Paper. 

Mr. Holl. Gen. You ſpeak well in your way 
but theſe Gentlemen are very unwilling you ſhould 
tell your Opinion. 

L. C. J. His Opinion is no Evidence, there- 
fore you muſt not ask any ſuch Queſtions, Mr. 
Sollicitor. | 
Mr. Bridgman. As ſoon as the Petition was deli- 
vered, within a few Hours after I ſaw it, the King 
ſhewed it to ſeveral People, and he faid, it wasthe 
Petition the Biſhops had delivered; he took it into 
his own Cuſtody, and after wards commanded me to 
write a Copy of it, and there was no Copy made of it 
but that one; but notwithſtanding that, I do re- 
member I did ſee a Copy of the Petition, _— 4 
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Day or two after it was preſented, about the 
Town. 

Mr. Soll. Gen. Pray how many Days was this 
before the Diſcourſe in Council upon their Exa- 
mination ? 

Mr. Bridgeman. How many Days was what, 
Sir ? 

Mr. Soll. Gen. When the King gave the Paper 
to be copied. 

Mr. Bridgman. It was upon the Sunday. 

Mr. Soll. Gen. But you fay, as you believe, it 
was in a few Hours after the Paper was delivered 
to the King, that you did lee it? | 

Mr. Juſi. Powell. But what makes him ſay, that 
this was delivered to the King, but only Hear- 
lay ? 

15 C. J. Pray, Mr. Sollicitor, will you pro- 
duce that which is Evidence, and not ſpend our 
Time in that which is not. 

Mir. Soll. Gen. My Lord, I would make no more 
of it than it is. 

Mr. Serj. Levinz. Tis a ſhametul thing to offer 
ſuch things in a Court of Jultice. 

Mr. S. Pemberton. Tis a Practice that ought 
not to be endured. | 

L. C. J. Pray Brothers be quiet, or I'll turn 
him looſe upon you again, if you'll not be quiet: 
What is the Matter? Cannot you let us alone? We 
ſhall do every body right. Come, to ſhorten this 
Matter, I ask you but this one Queſtion, and that 
may ſatisfy any one that has common Honeſty about 
him; Do you remember whether or no they were 
asked, if that was the Petition that they delivered 
to the King? 

Mr. Bridgman. My Lord, I have anſwered that 
Queſtion as directly as I can; I do not poſitively 
rememberthat that was the Queſtion. 

L.C.F. Mr. Sollicitor General, you muſt be ſa- 
tisfied when proper Queſtions are fairly anſwered, 
and therefore pray be quiet. 

Mr. Ait. Gen. However, we pray we may ask 
the Clerks of the Council; it may be they may 
remember more — Sir John Nicholas, you were at 
the Council-Table that Day my Lords the Biſhops 
were examined about this Paper. 

Sir Fobn Nicholas. Yes, Sir, I was. 

Atr. Att. Gen. Pray did you obſerve that the 
King produced the Petition? 

Sir Jobn Nicholas. No, indeed, I did not ſee 
IC, 

Ai. Att. Gen. Did you obſerve any thing that 
paſſed there in Diſcourle? 

Mr. Soll. Cen. Did you obſerve any Queſtions 
that were asked the Bithops, either by the King or 
by my Lord Chancellor ? 

Sir John Nicholas. I think my Lord Chancellor 
did ask them, if that was their Hands to the Peti- 
tion, and they owned it. 

Mr. Holl. Gen. Do you remember whether they 
28 that they delivered that Paper to the 

ing ! 

1c. J. Til ask you, Sir John Nicholas, Did my 
Lord Chancellor ask them this Queſtion, Is this 
the Petition you delivered to the King? 

Sir John Nicholas. ] do not remember that. 

[ Then there was a great Shout. 

Ar. Soll. Gen. Here's wonderful great Rejoycing 
that Truth cannot prevail. 

Mr. F. Pemberton. No, Mr. Sollicitor, Truth 
does prevail. 

Mr. Soll. Gen. You are all very glad that Truth 
is ſtifled, Mr. Serjeant, 
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Mr. Serj. Trinder. Pray, Sir John Nicholas, let me 
ask you one Queſtion; Was there any Diſcourſe 
about delivering that Petition to the King? 

Sir ohm Nicholas. Indeed I do not remember it. 

Mir. Soll. Gen. There's Mr. Pepys, we'll examine 
him. 

Mr. Pepys ſworn. ] 

L. C. J. Come, I llask the Queſtions z Were 
you by at the Council-Board when my Lords the 
Biſhops were committed? 

Mr. Pepys. Yes, I was. 

L. C. J. What were the Queſtions that were 
asked, either by the King or by my Lord Chan- 
cellor? 

Mr. Pepys. My Lord, I would remember as 
well as I could; the very Words, and the very 
Words of the Queſtion, were, I think, My Lords, 
do you own this Paper? I do not remember any 
thing was ſpoken about the delivering; but I be- 
lieve it was underſtood by every body at the 
Table, that that was the Paper that they had de- 
livered. | 

L. C. J. Well, have you done now? But to 
fatisfy you, I'll ask this Queſtion; Was this Que- 
ſtion asked, My Lords, was this the Paper you de- 
livered to the King? 

Mr. Pepys. No, my Lord. 

Mr. Att. Gen. Pray, Sir, do you remember whe- 
ther the King himſelf asked the Queſtion? 

Mr. Pepys. You mean, I ſuppoſe, Mr. Attor- 
ney, that theſe were the Words, or ſomething that 
imported their delivering it to the King. 

Mr. Att. Gen. Yes, Sir. 

Mr. Pepys. Truly 1 remember nothing of that. 

Mr. Soll. Gen. Did you obſerve any Diſcourſe 
concerning their Delivery of it tothe King? 

Mr. Pepys. Indeed, Mr. Sollicitor, I do nor. 

Mr. Att. Gen. Swear Mr. Muferave. 

Mr. Muſgrave ſworn. ] 

L. C. J. You hear the Queſtion, Sir, what ſay 
you to it? 

Mr. Muſgrave. My Lord, I will give as ſhort 
an Account of it as I can : The firſt Time after 
his Majeſty had produced the Petition, and it was 
read at the Board, his Grace my Lord Archbi- 
ſhop of Canterbury, and the other fix Reverend 
Lords the Biſhops, were called in, and it was 
asked of them, it they owned that, or if it was 
their Hands; my Lord Archbiſhop, in the Name 
of the reſt, did decline anſwering, upon the Ac- 
count that they were there as Criminals, and 
were not obliged to ſay any thing to their own 
Prejudice, or that might hurt them hereafter ; 
but if his Majeſty would command them, and if 
he would promiſe that no Advantage ſhould be 
made of whatſoever they confeſſed, then they 
would anſwer the Queſtion: His Majeſty made 
no Anſwer to that, but only ſaid he would do no- 
thing but what was according to Law; whereup- 
on the Biſhops were ordered ro withdraw, and be- 
ing called in a ſecond Time, the Petition was ſhewn 
to them, and they were asked it they did own it, 
or if it was their Hands, and I think my Lord 
Archbithop did ſay then, we will rely upon your 
Majeſty, or ſome ſuch general thing was faid, 
and then they did all own that it was their 
— I cannot ſay the Petition was read to 
them. 

Mr. Juſt. Powell. Mr. Blathwayt, as I remem- 
ber, ſaid it was the third Time. 

Mr. Musgrave. It was the ſecond Time, to the 
beſt of my Remembrance. 

L. C. J. 
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I. C. J. Pray Sir, was there any Queſtion to 
this Purpoſe? Is this the Paper you delivered to 
the King? 

Mr. Muſgrave. T do not remember that ever any 
ſuch direct Queſtion was asked. 

Mr. Fuft. Allzbone. But, as my Brother Pember- 
ton did very well before diſtinguiſh, there is a great 
deal of Difference between the owning the Sub- 
ſcription of a Paper, and between the owning of 
that Paper. Mr. Pepys did ſay that they did own 
the Paper, and upon my Word that will look very 
much like a Publication. 

Mr. Muſgrave. I remember, my Lord, there was 
at the ſame Time a Queſtion asked, becaule ſeveral 
Copics had gone about the Town, whether they 
had publiſhed it; and my Lord Archbiſhop did ſay, 
he had been fo cautious, that he had not admitted 
his own Secretary, but writ it all himſelf; and the 
reſt of the Biſhops did ſay, they did not publiſh it, 
nor ever gave any Copies of it. 

Ar. Att. Gen. My Lord, I confeſs, now it is to 
be left to the Jury upon this Point, whether there 
not being a poſitive Witneſs that was by when the 
thing was done, yet upon this Evidence the Jury 
can't find any otherwiſe than that the thing was 
done; truly, I think, we mult leave as a ſtrong 
Caſe for the King: I could have wiſhed indeed, 
for the Satisfaction of every body, that the Proof 
would have come up to that; but we muſt make 
it as ſtrong for the King, upon the Evidence given, 
as it will bear. Now, my Lord, take all this whole 
Matter together, here is a Paper compoſed, framed, 
and written by ſeven learned Men, and this muſt 
be written by ſuch Perſons, ſure for ſome Pur- 
poſe. It is directed as a Petition to the King, and 
this Petition did come to the Hands of the King 
(for the King produces it in Council) and my 
Lord Archbiſhop, and the reſt of the Biſhops, 
owned their Hands to it. Then the Queſtion is, 
my Lord, whether or no there be any room for 
any body living to doubt in this Caſe that thi was 
not delivered by my Lords the Biſhops to the King, 
though it be not a concluſive Evidence of a po- 
ſitive Fact; yet unleſs they ſhew ſomething on 
the other fide, that may give way for a Suppo- 
ſition to the contrary, that it came out of their 
Hands by Surprize, or that any body elſe delivered 
it to the King, without their Knowlege or Con- 
ſent, here muſt needs be a very violent Preſump- 
tion that they did do it; and when nothing of 
that is ſaid on their ſide, can any Jury upon their 
Conſciences ſay, that it was not publiſned by them? 
And it being found in Middleſex, though it might 
be written and compoſed in Surry, yet ſurely we 
have = a convincing Evidence, that either they 


publiſhed it, or cauſed it to be publiſhed in Mid- 


dlleſex. 
[ Pray call Mr. Grayham. | 

Crier. He is gone out of the Hall. 

Mr. Holl. Gen, My Lord, there is in Law a Pre- 
ſumption that is Evidence, though there be no 
poſitive Proof. | 

Sir Rob. Sawyer. But not in an Information for 
a Libel, L 
Mr. Soll. Gen. This is a meer Queſtion of Fact 
there is no Difficulty in the Law of it at all; for 
it is plain, if theſe Lords, or any of them, did 
conſent and agree to the Publiſhing of this Paper 
in Middleſex, they are guilty of this Information; 
and whether they are guilty or not guilty, we do 
rely upon the Circumſtances proved, which are 
violent: Firſt, that they were the Men that 
1 a - 
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contrived, and ſet their Hands to it, and ſo were 
the Authors. of it, is undeniable ; tor they have 
owned it: Men of their Learning and Parts never 
did any ſuch thing in vain: And then that they 
were concerned in the publithing of it in Middlc- 
/ex, we offer for Proof that which was faid by 
Mr. Pepys and Mr. Blathwayt, who, though 
they do not come directly and exprelly to the 
formal Words of ſuch a Queſtion, yet they tell 
you, eſpecially Mr. B/athwayt, that they did ap- 
prehend it, and it was the Collection of all their 
Thoughts, and they took it for granted, as a Thing 
that every body was ſatisfied in, that they did 
deliver that Paper to the King. I mult confels, 
and agree, there is no Proof of the Delivery of it 
by my Lords the Biſhops to the King; but we 
know very well, that it is no Wonder, when a 
Paper is Libellous, that Men ſhould uſe all the 
Skill they can to publiſh it with Impunity: And 
this is a Thing that was done after ſome Time 
of Premeditation and ſerious Conſultation ; for 
it was ſome Days after the Order for reading the 
Declaration was publiſhed, that this was framed 
and delivered, and it concerned them to be wary 
(as it ſeems they have been) but take this altoge- 
ther, my Lord, the Paper being found in the 
King's Hands, it is in theſe Perſons Power, and 
it lies upon them to make it out plain, what be- 
came of this Paper, which once lay in their own 
Hands and Cuſtody: They can give an Account 
of it, they can give Light unto it. If they do 
not, I ſhall ſubmit to the Jury, whether this is 
not ſufficient Evidence to convict them; eſpe- 
cially when, being examined, they did not make 
that their Excuſe. They never ſaid, this Paper 
indeed we ſigned, but we did not intend to pub- 
liſh it, we intended to ſtifle it; that had been 
ſome Excuſe: But for them to ſay now, they 
did not preſent it to the King, I muſt ſubmit to 
the Jury, whether they will believe upon this Evi- 
dence, that theſe Lords the Biſhops did preſent it, 
or cauſe it to be preſented to the King; then they 
are guilty of this Matter: And ] leave it to them, 
and their Conſciences, what they will think upon 
the whole. | 

Ar. Recorder. My Lord, if your Lordſhip 
pleaſe 

L. C. J. What, again? Well, go on Sir Bartho- 
lomew Shore, if we mult have a Speech—— _ 

Mr. Recorder. Nay, my Lord, I would not 
treſpaſs upon your Lordſhip. 

L. C. J. Gentlemen of the Jury, here is an 
Intormation againſt my Lords the Biſhops : I 
think I need not . my ſelf to open all of 
it, becauſe I ſee you are Men of Underſtanding, 
Men of great Diligence, and have taken Notes 
your ſelves, ſome of you; therefore I ſhall ſay only 
ſomething of the Proof that is required in ſuch a 
Cafe, and of the manner of the Proof that has 
been given in this Caſe, and then tell you my 
Opinion in Point of Law. Here is an Informati- 
on brought by Mr. Attorney General, on Behalf 
of the King, againſt_theſe Reverend Fathers of 
the Church, the Archbiſhop and the reſt; and 
it 1s for publiſhing a ſeditious Libel, under the 
Pretence of a Petition, in which are contained 
the Words that are ſeen. Gentlemen, the Infor- 
mation is long; it tells you, that the King, out 
of his Gracious Clemency to all his loving Sub- 
jects, and for other Conſiderations, had thought 
fit to publiſh a Declaration of Indulgence, that 
all his loving Subjects might have Liberty of 
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Conſcience, - upon the 4th of April, in the third 
Year of his Reign, and that this was let forth by 
the King; and that the King, of his farther 
Grace, about the 27th of April then next fol- 
lowing —— h | 

Mr. Finch. 1 humbly beg your Lordſhip's Fa- 
vour. 

L. C. J. What ſay you, Mr. Finch? 

Mr. Finch. IJ ask your Pardon for breaking in 
upon you when you are directing the Jury. I 
know I ſhould not do it, but I hope you will not 
be angry with me for it. | 

L. C. J. If I thought you did any Service to your 
Client, I ſhould willingly hearken to you. 

Mr. Finch. That which I humbly offer to your 
Lordſhip, is only to remember your Lordlhip 
where we were. 

L. C. J. Go on, Sir. 

Mr. Finch. IJ would only ſay this, my Lord, 
the Queſtion is, whether this be Evidence, or 
no ? 

L. C. J. I am ſorry, Mr. Finch, you have that 
Opinion of me, as to think I ſhould not leave it 
fairly to the Jury. 

Mr. Finch. 1 only ſpeak it, my Lord, becauſe 
if it be Evidence, we have other Matters to of- 
fer in Anſwer to that Evidence, and in our own 
Defence. 

L. C. J. If you have more to offer, Why did 
you conclude here, aud let me begin to direct the 
Jury? But ſince you ſay you have other Matter to 
offer, we will hear it. 

Mr. F. Pemberton. My Lord, we ſubmit to your 
Lordſhip's Direction. 

L. C. J. No, no, you do not; you ſay you have 
further Matter to offer. 

Mir. Pollexfen. My Lord, we ſhall reſt it here. 

L. C. J. No, no, I will hear Mr. Finch. Go 
on, my Lords the Biſhops ſhall not ſay of me, I 
would not hear their Council: I have been already 
told of being Council againſt them, and they ſhall 
never ſay that I would not hear their Council for 
them. 

Mr. Serj. Levinz. My Lord, we beſccch your 
Lordſhip go on with your Directions; for all that 
Mr. Finch ſaid, was only that this was not ſufficient 
Evidence. 

L. C. J. No, Brother, he ſays you have a 
great deal more to offer, and I will not refuſe to 
hear him. The Court will think there was ſome- 
thing more than ordinary, therefore I will hear 
him; ſuch a learned Man as he ſhallnot be refuſed 
to be heard by me, I'll aſſure you. Why don't 
you go on, Mr. Finch ? 

Mr. Finch. My Lord, I beg your Pardon for 
interrupting you; but all that I was going to ſay 
would have amounted to no more than this, that 
there being no Evidence againſt us, we mult of 
Courſe be aquitted. 

Mr. Juſt. Holloway. My Lord did intend to 
have ſaid as much as that, I dare ſay. 

IL. C. J. Well, Gentlemen of the Jury, we have 
had Interruption enough 

Mr. Soll. Gen. My Lord, I muſt beg your Par- 
don for interrupting you now; and J am very 
glad thele Gentlemen have given us this Occa- 
ſion, becauſe we ſhall now be able to clear this 
Point. There is a Fatality in ſome Cauſes, my 
Lord, and ſo there is in this; we muſt beg your 
Patience for a very little while, for we have No- 
tice that a Perſon of very great Quality is com- 
ing, that will make it appear, that they made 
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their Addreſſes to him, that they might deliver it 
to the King. 

L. C. J. Weli— you ſee what comes of the In- 
terruption, Gentlemen, now we mult ſtay— 

[Then there was a Pauſe for near half an Hour] 

Mr. Alt. Gen. Pray, my Jord, put the Cafe 
that a Man writes a Libel in one County, and it is 
found in another, is not he anſwerable, unleſs he 
can ſhew ſomething that may ſatisty the Jury how 
it came there? 

Mr. Soll. Gen. Ought he not to give an Account 
what became of it? 

I. C. 7. No: Look you, Mr. Attorney, you 
mult look to your Information, and then you will 
hind the Cate thar you pur does not come up to 
it : It is for Writing, Compoſing and Publiſhing, 
and cauſing to be Publiſhed, and all this is laid in 
Middleſex + Now you have proved none of all 
thele Things to be done in the County. 

Mi. Ait. Gen. They did in 1Middle/ex confels it 
was theirs. 

L. C. J. Ay, but the owning their Hands is not 
a Publication in Middl-/ex, and fo 1 ſhould have 
told the Jury. 

Mr. Finch. I beg your Lordſhip's Pardon for 
interrupting you. 

Mr. Ait. Gen. But, my Lord, does it not put 
the Proof upon them, to prove how it came out 
of their Hands into the King's Hands ? 

L.C.7. No, the Proof lies on your Parr. 

Mr. Pollexfen. Pray, my Lord, give us your 
Favour to diſmiſs us and the Jury. 

Mr. Holl. Gen. My Lord, our Witneſſes will be 
here preſently. | 

Mr. Att. Gen. Sure, my Lord, the Preſumpti- 


on 1s on our Side. 


Mr. Juſt. Powell. No, the Preſumption is againſt 
you; for my Lord Archbithop lived in Surry, and 
it is proved was not out of Lambeth-Houſe ſince 
Michaelmas, till he came before the Council. 

Mr. F. Pemberton. Pray, good my Lord, we 
ſtand mightily unealy here, and fo do the Jury, 
pray diſmiſs us. 

L. C. J. I cannot help it, it is your own Fault.— 

Zhen there was another great Pauſe.) 

L. C. J. Sir Bartholomew Shore, now we have 
Time to hear your Speech, if you will. 

Mr. Pollexfen. My Lord, there is no body come, 
nor I believe will come. 

Mr. Soll. Gen. Yes, he will come preſently ; 
we have had a Meſſenger from him. 

Call Mr. Graham. | 

Crier. He is gone, and laid he would comepre- 
ſently. 

Mr. Soll. Gen. My Lord, he will bring our 
Witneſſes with him 

Then there was another Pauſe.] 

Atr. S. Pemberton. My Lord, this is very unu- 
ſual to ſtay thus for Evidence. 

JL. C. 7. It is fo; but I am ſure you ought not 
to have any Favour Mr. Sollicitor, are you 
aſſured that you ſhall have this Witneſs that you 
peak of? 

Mr. Holl. Gen. Yes, my Lord, he will be here 
preſently. 

L. C. J. We have ſtaid a great while already, 
and therefore it is fit that we ſhould have ſome 
Oath made that he is coming. 

Mr. Soll. Gen. The Crier tells you, that Mr. 
Graham did acquaint him, that he would return 
preſently, 
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L. C. 7. Give him the Book. 
Mr. Soll. Gen. Let your Leit-Hand give your 


_ Right-Hand the Oath. 


[ The Crier ſworn. 


L. C. J. By the Oath that you have taken, 


did Mr. Graham tell you, there was any further 


Witneſs coming in this Caſe * 


Crier. Yes, my Lord, he did; he went out of 
the Hall, and returned when your Lordſhip was 
directing the Jury, and he asked me what the Court 
were upon; and I told him you were directing 
the Jury, and then he ſaid, my Lord Sunder iand 
was a coming, but he would go and prevent 
him ; and afterwards he returned, and finding 
your Lordthip didnot go on to direct the Jury, he 


ſaid he would go again for my Lord Sunderland, 


whom he had (ent away, and he is now gone tor 

him, and he ſaid he would bring him with him 

preſently. Eo 
L. C. 7. Well then, we muſt ſtay till the Evi- 


- dence for the King comes, for now there is Oath 


made that he 15 coming. 
[4nd after a conſiderable Pauſe the Lord Preji- 
dent came. 
. Mr. Ait. Gen. My Lord, we muſt pray that 
my Lord Preſident may be {worn in this Caſe, on 
Behalt of the King. 
[The Lord Preſideut ſcworn.] 

Mr. Att. Gen. My Lord, with your Lord- 
ſhip's Favour, I would ask my Lord Preſident a 
Queſtion : Your Lordſhip remembers where we 
left this Cauſe; we have brought it to this Point, 
That this Petition came to the King's Hands; 
that it is a Petition written by my Lord Arch- 
bithop, and ſubſcribed by the reſt of my Lords 
the Biſhops; bur there is a Difficulty made, whe- 
ther this Petition thus prepared and written was 
by them delivered to the King, and whether 
my Lords the Biſhops were concerned in the 
doing of it, and were privy, or Parties to the 
Delivery. Now that which I would ask your 
Lordſhip, my Lord Preſident, is, Whether they 
did make their Application to your Lordſhip to 
ſpeak to the King. 

Mr. Holl. Gen. Did they make their Application 
to your Lordſhip upon any Account whatſoever? 

Lord Preſident, My Lord, my Lord Biſhop of 
St. Aſaph, and my Lord Bithop of Chicheſter came 
to my Office, and told me, they came in the 


Names of my Lord Archbiſhop of Canterbury, 


and four others of their Brethren, and themſelves, 
with a Petition, which they deſired to deliver to 
his Majeſty, and they did come to me to know 
which was the beſt way of doing it, and whether 
the King would give them Leave to do it or not ? 
They would have had me read their Petition, but 
I refuſcd it, and ſaid, I thought it did not at all 
belong to me, but I would let the King know their 
Deſire, and bring them an Anſwer immediately, 
what his Pleaſure was in it; which I did. I ac- 
quainted the King, and he commanded me to ler 
my Lords the Bithops know, they might come 
when they pleaſed, and I went back and told them 
ſoz upon which they went and fetch'd the reſt of 
the Bithops, and when they came, immediately 


they went into the Bed-Chamber, and into ano- 


ther Room, where the King was. This is that I 
know of the Matter. 


Mr. Soll. Gen. About what Time was this, pray 
my Lord ? | 


Lord Preſident. 1 believe there could not be 
much Time between my coming from the King, 
| z 


and their fetching their Brethren, and going in to 
the King. | | | 

Mr. Soll. Gen. They were with the King tha: 
Day ? 

Lord Prefident. Yes, they were. 

Mr. Soll. Gen. Wus this before they appeared 
in Council ? 

Lord Preſident. Yes, it was ſeveral Days before. 

Mir. Soll. Gen. Then I think now, my Lord. 
the Matter is very plain. | SN. 

Mi. Juſt. Allzbone. Did they acquaint your Lord- 
ſhip that their Buſineſs was to deliver a Petition to 
the King ? | 

Lord Preſident. Yes, they did. 

Mr. Sell. Gen. And they would have had my 


Lord read it, he ſays. - 


Mr. Att. Gen. And this was the ſame Day that 
they did go in to the King? 

Lord Prejident. The very ſame Day, and I think 
the ſame Hour; for it could not be much longer. 

JL. C. J. Now it is upon you, truly; it will be 
preſumed to be the fame, unleſs that you prove 
that you delivered another—— Pray, my Lord, 
did you look into the Petition? 5 

Lord Prefident. No, I refuſed it; I thought it 


did not concern me. 


Mr. Juſt. Powell. Did you fee them deliver it to 
the King, my Lord? 

Lord Preſident. J was not in the Room when it 
was delivered. 

Mr. Juſt. Pocvell. They did open their Petition 
to your Lordſhip, did they? 

Lord Preſident. They offered me to read it, but 
I did refuſe. | | 

L. C. J. Will you ask my Lord Preſident any 
Queſtion, you that are for the Defendants? 

Sir Rob. Sawyer. No, my Lord. 

Mr. Soll. Gen. Then, my Lord, we muſt beg 
one Thing for the ſake of the Jury, if your Lord- 
ſhip can turn your ſelf a little this Way, and de- 
liver the Evidence you have given over again, that 
they may hear it. f 

Lord Preſident. My Lord, I will repeat it as near 
as I can; I think I ſhall not vary the Senſe. The 
Biſhops of St. Aſaph and Chicheſter came to my 
Office, I do not know juſt the Day when, but 
it it was to let me know, that they came in the 
Names of the Archbiſhop, and four others of their 
Brethren —— Is it neceſſary I ſhould name 
them ? 82 

L. C. 7. Do it, my Lord, if you can. 

Lord Preſident. They were the Biſhops of Ely, 
Bath and Wells, Briſtol, and Peterborough They 
came to let me know, in the Name of the Arch- 
biſhop, thoſe four, and themſelves, that they + 
had a Petition to deliver to the King, if he would 
give them Leave, and deſired to know of me 
which was the beſt way to do it. I told them I 
would know the King's Pleaſure, and bring them 


Word again: They offered me their Petition to | 
read, but I did not think it fit for me to do it, and 


therefore I refuſed, and would not read it; but I 
went immediately to the King, and acquainted his 
Majeſty with it, and he commanded me to let 
them know they might come when they would, 
which I immediately did: They (aid they would go 
and ſpeak with ſome of their Brethren that were 
not far off : In the mean time I gave Order that 
they ſhould be admitted when they came, and they 
did in a little Time return, and went firſt into the 
Bed- Chamber, and then into the Room where the 
King was. | 
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Mr. Soll. Gen. And this was before they came 
and appeared at the Council? 

Lord Preſident. Ves, it was. 

Mr. Pollexfen. Your Lordſhip did not read any 
thing of the Petition? | 

Lord Preſident. No, Sir, I did not, I refuſedit. 

Mr. Pollexfen. Nor does your Lordſhip know 
what Petition was delivered to the King? 

Lord Preſident. I did not know any thing of it 
from them then. 

I. C. J. Now you may make your Obſerva- 
tions upon this two Hours hence: Now we ſhall 
hear what Mr. Finch had further to offer, I ſup- 

ole. | 
0 [Then my Lord Prefident went away. ] 

Mr. Soll. Gen. I think now it is very plain. 

L. C. J. Truly, I muſt needs tell you, there 
was a great Preſumption before, but there is a 

ter now, and I think I ſhall leave it with ſome 
ffect to the Jury. I cannot ſee but here is 
enough to put the Proof upon you. They came 
to the Lord Preſident, and asked him how they 
might deliver a Petition to the King: He told 
them he would go ſee what the King ſaid to it. 
They would have had him read their Petition, but 
he refuſed it: He comes and tells them the King ſaid 
they might come when they would: Then thoſe 
two that came to my Lord Preſident went and ga- 
thered up the other four (the Archbiſhop indeed 
was not there) but they fix came, and my Lord 
Preſident gave Direction they ſhould be let in, and 
they did go into the Room where the King was. 
Now this, with the King's producing the Paper, 
and their owning it at the Council, is ſuch a Proof 
to me, as I think will be Evidence to the Jury of 
the Publication. 

Mr. Pollexfen. Then, my Lord, thus far they 
only can go; the Archbiſhop was not there, and 
fo there is no Evidence againſt him. 

Mr. Soll. Gen. As to the Writing, we have gi- 
ven Proof againſt him, for it is all his Hand. 

Mr. Pollexfen. That till is in another County, 
and there is nothing proved to be done by my Lord 
Archbiſhop in Middleſex; and next, for the other 
ſix Lords, my Lord Preſident does not fay that this 
is the Petition that they ſaid they had to deliver to 
the King; nor did he ſee them deliver any thing 
to the Kings but that is {till left doubtful, and 
under your Judgment, ſo that it ſtands upon Pre- 
ſumption, not upon Proof, that this is the ſame, 
and left under Conſideration. 

Mr. Att. Gen. Then we will leave it fairly to 
the Jury upon this Fact. 

Ar. Pollexfen. If fo, then we deſire to be heard 
in our Defence. 

Sir Rob. Sawyer. May it pleaſe your Lordſhip, 
and you Gentlemen of rhe Jury, you have heard 
this Charge which Mr. Attorney has been pleaſed 
to make againſt my Lords the Biſhops, and that 
is this, That they did conſpire to diminiſh the 
Royal Authority, and Regal Prerogative, Power, 
and Government of the Ring, and to avoid the 
Order of Council; and in Proſecution of this, 
they did falſly, maliciouſly and ſeditiouſly make 
a Libel againſt the King, under Pretence of a 
Petition, and did publiſh the fame in the King's 
Preſence. 

This, Gentlemen, is a very heinous and heavy 
Charge; but you ſee how ſhort their Evidence 
is: The Evidence they bring forth is only, that 
my Lords the Biſhops preſented the Paper to the 
= in the moſt private and humble Manner 
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they could : That which they have been ſo many 


Hours a proving, and which they cry up to beas 
ſtrong an Evidence as ever was given, proves it 


to be the fartheſt from Sedition in the doing of 


it that can be; and you ſee what it is, it is a Pe- 
tition to be relieved againſt an Order of Council, 
which they conceive they were aggrieved by. 
They indeed do not deal fairly with the Court 
nor with us, in that they do not ſet it forth that it 
was a Petition. 

J. C. That was over- ruled before. 

Sir Rob. Sawyer. I do not inſiſt upon it now 
ſo much an Exception to the Information, as I 
do the Evidence. They ſet this forth to be a 
ſcandalous Matter, but it only contains their Rea- 
ſons, whereby they would ſatisfy his Majeſty why 
they cannot comply in a Concurrence with his 
Majeſty's Pleaſure ; and therefore they humbly 
beſeech the King, and beg and requeſt him (as the 
Words of it are) that his Majeſty would be plea- 
ſed not to inſiſt upon their diſtributing and readin 
of this Declaration: So the Petitioners, on Beh 
of themſelves and the whole Ciergy of England, 
beg of the King that he would pleale not to inſiſt 
upon it. 

Gentlemen, you may obſerve it, that there is 
nothing in this Petition that contains any thing 
of Scdition in it; and it would be ſtrange this 
Petition ſhould be Felo de ſe, and by one Part of 
it deſtroy the other. It is laid indeed in the In- 
formation, that it was with Intent and Purpoſe to 
diminiſh the King's Royal Authority; but 1 ap- 
peal to your Lordſhip, the Court, and the Jury, 
whether there be any one Word in it, that an 
way touches the King's Prerogative, or any Titt 
of Evidence that has been given to make good 
the Charge. It is an Excuſe bel for their Non- 
compliance with the King's Order, and a beg- 
ging of the King with all Humility and Submi 
on, that he would be pleaſed not to inſiſt upon the 
reading of his Majeſty's Declaration upon theſe 
Grounds, becauſe the diſpenſing Power upon 
which it was founded, had been ſeveral times in 
Parliament declared to be againſt Law, and be- 
caule it was a Caſe of that Conſequence that they 
could not in Prudence, Honour, or Conſcience 
concur in it. 

My Lord, Mr. Attorney has been pleaſed to 
charge in this Information, that this is a falſe, 
malicious and ſeditious Libel: Both the Falſity of 
it, and that it was malicious and ſeditious, are all 
Matters of Fact, which, with Submiſſion, they 
have offered to the Jury no Proof of, and I make 
no Queſtion but eaſily to demonſtrate the quite 
contrary. 

For, my Lord, I think it can be no Queſtion, 
but that any Subject that is commanded by the 
King to do a Thing which he conceives to be a- 
= Law, and againſt his Conſcience, may hum- 

ly apply himſelf to the King, and tell him the 
Reaſon why he does not that thing he is com- 
manded to do, why he cannot concur with his Ma- 
jeſty in ſuch a Command. 

My Lord, that which Mr. Attorney did inſiſt 
upon in the Beginning of this Day (and he pre- 
tended to cite ſome Caſes for it) was, that in 
this Caſe, my Lords the Biſhops were not ſued 
as Biſhops, nor proſecuted for their Religion, 
Truly, my Lord, I do not know what they are 
ſued for elſe: The Information is againſt them as 
Biſhops, it is for an Act they did as Biſhops, and 
no otherwiſe z and for an Act they did, and do 
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Conceive they lawfully might do with relation to 
their Eccleſiaſtical Polity, and the Government of 
their People as Bithops. 

The next Thing that Mr. Attorney offered was, 
That it was not for a Non-feaſance, but for a 
Feaſance. It is true, my Lord, it is for a Feaſance 
in making of the Petition, but it was to excule a 
Non-fealance, the not reading according to the 
Order; and this ſure was lawtul for all the Bi- 
ſhops as Subjects to do; and I ſhall ſhew it was 
certainly the Duty of my Lords the Biſhops, or 
any Peer of this Realm, to do the fame in a like 
Caſe. It was likewiſe ſaid, they were proſecuted 
here for affronting the Government, and inter- 
meddling with Matters of State; but I beg your 
Lordſhip and the Jury to conſider, whether there 
is one Tittle of this mentioned in the Petition, or 
any Evidence given of it. The Petition does not 
meddle with any thing of any Matter of State, 
but refers to an Eccleſiaſtical Matter, to be exe- 
cuted by the Clergy, and to a Matter that has 
Relation to Eccleſiaſtical Caufes ; fo that they 
were not Buſy-bodies, or ſuch as meddled in Mat- 
ters that did not relate to them, but that which 
was properly within their Sphere and Jurifdi- 
con. 

But after all, there is no Evidence, nor any 
Sort of Evidence that is given by Mr. Attorney, 
that will maintain the leaſt Tirtle of this Charge; 
and how he comes to leave it upon this Sort of 
Evidence 1 cannot tell; all that it amounts to is, 
That my Lords the Biſhops being grieved in this 
Manner, made this Petition to the King in the 
molt private and reſpectful Manner; and for him 
to load it with ſuch horrid black Epithets, that it 
was done libellouſly, maliciouſly, and {candalouſly, 
and to oppole the King and Government, tis very 
hard; *tis a Caſe of a very extraordinary Nature, 
and I believe my Lords the Biſhops cannot bur 
conceive a great deal of Trouble, that they ſhould 
lie under ſo heavy a Charge, and that Mr. At- 
torney ſhould draw fo ſevere an Information a- 
gainſt them, when he has ſo little Proof to make 
it out. | 

My Lord, by what we have to ſay to it, we hope 
we ſhall_give your Lordſhip and the Jury Satis- 
faction, that we have done but our Duties, ſup- 
poſing here has been a ſufficient Evidence of the 
Fact given, which we leave to your Lordſhip and 
the Jury. | 

My Lord, we fay in ſhort, That this Petition 
is no more than what any Man, if he be command- 
ed to do any thing, might humbly do it, and not 
be guilty of any Crime: And, my Lord, as to the 
Matter of our Defence, it will conſiſt of theie 
Heads : 

Firfl, We ſhall conſider the Matter of this Pe- 
tITION, 

Secondly, The Manner of the delivering it, 
WEE as they have given Evidence here; 
and, | 

Thirdly, The Perſons that have dclivered this 
Petition. And we hope to make it appear, be- 
vond all Queſtion, that the Matter contained in 
this Petition, is neither falſe nor contrary to Law, 
but agreeable to all the Laws of the Land in 
all Times. We ſhall likewiſe ſhew you (though 
that appear ſufficiently to you already) that the 
Manner of delivering it was ſo far from being 
ſeditious, that it was in the moſt ſecret and pri- 
vate Manner, and with the greateſt Humility and 
Duty imaginable. And then as to the Perſons, 
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we ſhall ſhew you that they are not ſuch as 
Mr. Attorney favs, who meddle with Matters of 
State, that are out of their Sphere; bur they are 
Perſons concerned, and concerned in Intcictt in 
the Caſe, to make this humble Application to the 
King. And when we have proved all this Mat— 
ter, you will ice how ſtrangely we are black- 
ned with Titles and Epithets which we no ways 
deſerve, and of which, God be thanked, there is 
no Proot. 

For, my Lord, for the Matter of the Petition, 
we ſhall conſider two Things. | 

The Firſt is, The Prayer, which is this; They 


humbly beg and deſire of the King, on Behalf of 
themſelves and the reſt of the Clergy, that he 


would not inſiſt upon the Reading and Publiſhing 
of this Declaration. ö 

Surely, my Lord, there is nothing of Falſity 
in this, nor any thing that is contrary to Law, or 
unlawful for any Man that is preſſed to any thing, 
eſpecially by an Order of Council; and this is no- 
thing but a Petition againſt an Order of Council; 
and if there be an Order that commands my Lords 
the Biſhops to do a Thing that feems grievous to 
them, ſurely they may beg of the King that he 
would not inſiſt upon it. 

And for this Matter, they were fo well ſatisfied 
about it, and fo far from thinking that it was any 
Part of a Libel, that they leſt it out of the Infor- 
mation, and ſo have made a detormed and abſurd 
Story of it, without Head or Tail, a Petition di- 
rected to no body, and for nothing, it being with- 
out both Title and Prayer; ſo that this is plain, it 
was lawful to petition. | 

Then, my Lord, the next Thing is, the Reaſons 
which my Lords the Biſhops come to acquaint the 
King with; why, in Honour and Conſcience they 
cannot comply with, and give Obedience to this 
Order; and the Reaſons, my Lord, are two. 

The firſt Reaſon that is aſſigned, is, the ſeveral 
Declarations that have been in Parliament { ſeve- 
ral of which are mentioned) that ſuch a Power 
to diſpenſe with the Law, is againſt Law, and that 
it could not be done but by an Act of Parliament; 
for that is the Meaning of the Word Illegal, that has 
no other Signification but unlawtul ; the fame 
Word in Point of Signification with the Word 
[llicite, which they have uſed in their Informa- 
tion, a Thing that cannot be done by Law; and 
this they are pleaſed to tell the King, not as 
declaring their own Judgments, but what has 
been declared in Parliament; though if they had 
done che former, they being Peers of the Realm, 
and Biſhops of the Church, are bound to under- 
ſtand the Laws, eſpecially when (as I ſhall come 
to ſhew you) they are made Guardians of theſe 
Laws; and it any thing go amils, and contrar 
- theſe Laws, they ought to inform the King 

it. | | 

My Lord, the next Thing is, Becauſe it is a 


Thing of ſo great Moment, and the Conſequences 
that will ariſe from their publiſhing of this De- 


claration, and that too, my Lord (for the latter 
I ſhall begin firſt with) there can be no Queſtion 
about, or any Pretence that this is libellous or 
falſe; for certainly it is a Caſe of the greateſt Con- 
ſequence to the whole Nation that ever was, therc- 
fore it cannot be falſe or libellous to ſay ſo. 


My Lord, I would not mention this, for I am 


loth to touch upon Things of this Nature, had not 
the Information itſelf made it the very Giſt of the 
Charge; for the Information (if there be any thing 
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in it) ſays, that it was to diminiſh the King's Pre- 
rogative and Regal Power in publiſhing that De- 


Claration. 


Now, my Lord, what the Conſequence of this 
would be, and what my Lords the Biſhops meant 
by ſaying, it was a Cauſe of great Moment, will 
appear, by conſidering that which is the main 
Clauſe in the Declaration, at which my Lords the 


Biſhops ſcrupled, 


which is the main Stumbling- 


block to my Lords, and has been to many honeit 
Men beſides, and thar is this. 

&« We do likewiſe declare, It is our Royal Will 
cc and Pleaſure, that from henceforth the Execution 
& of all and all manner of Penal Laws, in Matters 
« Eccleſiaſtical, for not coming to Church, or not 
cc receiving the Sacrament, or for any other Non- 
& conformity to the Religion eſtabliſhed; or for 
e or by reaſon of the Exerciſe of Religion in 
& any Manner whatſoever, be immediately ſuſ- 
« pended ;z and the further Execution of the ſaid 
« Penal Laws, and every of them, is hereby ſul- 


& pended. 


Here the Lord 
Chief Juſtice ſpeak- 
ing aſide, ſaid, 

I.. C. J. 1 muſt not 
ſulfer this; they in- 
tend to diſpute the 
King's Power of ſuſ- 
pending Laws. 

Mr. Juſt. Powell. 


| My Lord, they muſt 


neceſſarily fall upon 
r hat Point; for if the 


| King hath no ſuch 


Fower) as clearly he 
hath not in my Judg- 
ment) the natural 
Con/equence will be, 
that this Petition 1s 
% Diminution of the 
King's Kegal Power, 
and ſo not ſeditious or 
libelious, 
IL. C: J. Brother, 
T know you are full of 
that Doctrine; but 
towever, my Lords 
the Biſhops ſhall have 
zo Occaſion to ſay, 
that I deny to hear 
their Council. Bro- 
ther, you ſhall have 
your Will for once, I 
will hear them, let 
them talk till they are 
weary, 

Mr, Juſt, Powell, 
J deſire no greater Li- 
beriy to be granted 
them than what in 
Juſlice the Court oug ht 
to grant, that is, to 
hear them in Defence 
of their Clients. 


Now, my Lord, this Clauſe 
either is of ſome legal Effect and 
Signification, or it is not. If 
Mr. Attorney, or the King's 


Council, do ſay it is of no Ef- 


fect in Law, then there is no 
Harm done; then this Petition 
does no ways impeach the King's 
Prerogative, in ſaying, it has 
been declared in Parliament, ac- 
cording as the King's Council 
do agree the Law to be. 

But, my Lord, if it have any 
Effect in Law, and theſe Laws 
are ſuſpended by Virtue of this 
Clauſe in the Declaration; then 
certainly, my Lord, it is of the 
moſt diſmal Conſequence that 
can be thought of, and it be- 
hoved my Lords, who are the 
Fathers of the Church, hum- 
bly to repreſent it to the King. 

For, my Lord, by this De- 
claration, and particularly by 
that Clauſe in ir, not only the 
Laws of our Reformation, bur 
all rhe Laws for the Prelerva- 
tion of the Chriſtian Religion 
in general are ſuſpended, and 
become of no Force; if there 
be ſuch an Effect in Law 
wrought by this Declaration as 
is pretended ; that is, that the 
Obligation of Obedience to 
them ccaſeth, the Reaſon of it 
is plain, the Words cannot ad- 


mit of ſuch a Quibbje as to pretend, that the ſuſ- 
pending the Execution of the Law, is not a ſuſ- 


pending of the Law; for we all know the End of 


every Law, in its primary Intent, is Obedience to 
it; that of the Penalty comes in by way of Pu- 
nithment and Recompence for their Diſobedience. 

Now, my Lord, if this Declaration does diſ- 
charge the King's Subjects from their Obedience 
to, and the Obligation from thoſe Laws; then 
pray, my Lord, where are we? Then all the Laws 
of the Reformation are ſuſpended, and the Laws 
of Chriſtianity iſelf, by thoſe latter Words [or 
ior or by reaton of Religion in any Manner what- 
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ſoever] ſo that it is not confined to the Chriſtian 
Religion, but all other Religions are permitted 
under this Clauſe; and thus all our Laws for keep- 
ing the Sabbath, and which diſtinguiſh us from 
Heathens, will be ſuſpended too. 

My Lord, this is ſuch an Inconvenience as, 1 
think, I need name no more; and it is a very natu- 
ral Conſequence from that Clauſe of the Declara- 
tion; it diſcharges at once all Miniſters and Cler- 
gymen from performing their Duty in reading the 
Service of the Church; it diſcharges their Hearers 
from attending upon that Service. : 

When a Law is ſuſpended, the Obligation 
thereof is taken away; and thoſe that before 
thought themſelves bound to obey, now conclude 
they are not ſo obliged; and what a Miſchief that 
will be to the Church, which is under the Care 
of my Lords the Biſhops, your Lordſhip will ea- 
ſily apprehend. | 

Theſe Things, my Lord, I only mention, to 
ſhew the great and evil Conſequences that appa- 
rently follow upon ſuch a Declaration, which made 
my Lords the Biſhops decline obeying the Order, 
and put them under a Neceflity of applying thus 
to the King, to acquaint him with the Reaſons 
why they could not comply with kis Commands 
to read this Declaration to the People, becaule 
the Conſequences thereof were fo great, it tending 
naturally to lead the People into ſo great an Error, 
as to believe thoſe Laws were not in Force, when 
in Truth and Reality they are ſtill in Force, and 
continue to oblige them. 

And that being the ſecond Reaſon in this Peti- 
tion, I come next to conſider it, to wit, that the 
Parliament had often declared this pretended Pow- 
cr to be Illegal; and for that we ſhall read the ſe- 
veral Records in Parliament mentioned in their 
Petition, and produce ſeveral antient Records of 
former Parliaments that prove this Point; and 
particularly in the Time of Richard the Second, 
concerning the Statute of Proviſors, where there 
were particular Diſpenſations for that Statute, 
the King was enabled to do it by Act of Parlia- 
ment, and could not do it withour. 

I. C. J. Pray, Sir Robert Sawyer, go to your 
Proots, and reſerve your Arguments till after- 
wards, 

Sir Rob. Sawyer. My Lord, I do but ſhortly 
mention theſe Things; ſo thar, my Lord, as to 
the Matter of this Petition, we ſhall thew you, 
that it is true and agreeable to the Laws of the 
Land. 

Then, my Lord, as to the Manner of deliver- 
ing it, I need ſay no more, but that it is plain 
from their Evidence, that it was in the moſt pri- 
vate and humble Manner. And, as my Lord Pre- 
ſident faid, Leave was asked of the King for 
them to be admitred to preſent it: Leave was gi- 


ven, and accordingly they did it. 


We come then, my Lord, to the third Thing, 
the Perſons, theſe noble Lords; and we ſhall ſhew 
they are not Buſy-bodies, but in this Matter have 
done their Duty, and meddled with their own Af- 
fairs. That, my Lord, will appear, 

Firſt, By the general Carc that is repoſed in 
them by the Law of the Land : They are fre- 
quently in our Books called the King's Spiritual 
Judges; they are entruſted with the Care of Souls, 
and the Superintendency over all the Clergy is 
their principal Care. 


But, 
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But, beſides this, my Lord, there is another 

ſpecial Care put upon them, by the expreſs Words 
of an Act of Parliament; for, over and above 
the general Care of the Church, by Virtue of 
their Offices as Bithops, the Act of 1 Ez. Cap. 
2. makes them ſpecial Guardians of the Law of 
Uniformity, and of that other Law in his late 
Majeſty's Reign; where all the Clauſes of that Sta- 
tute of 1 Eliz. are revived, and made applicable to 
the preſent State of the Church of Exgland. Now 
in that Statute of 1 Elig. there is this Clauſe. 

And for the due Execution hereof, the Queen's 
moſt Excellent Majeſty, the Lords Spiritual and Tem- 
poral, and all the Commons in this preſent Parlia- 
ment a{jembled, do, in God's Name, earneſily require 
and charge ail the Archbiſbops, and Biſhops, aud 
other Ordinaries, that they do endeavour themſelves, 


ro the Utmoſt of their Knowledges, that the due and 


true Execution hereof may be had throughout their 
Dioce s and Charges, as they will anſwer before 
God, for ſuch Evils and Plagues wherewith Almigh- 
ty God may juſtly puniſh his People, for neglecting this 
good and wholeſome Law. 

This is the Charge that lies upon the Biſhops, 
to take Care of the Execution of that Law; and I 
ſhall pray by and by, that it may be read to the 
Jury. | 

Mr. Soll. Gen. That is very well, indeed! To 
what Purpoſe? | 

Sir Rob. Sawyer. So that, my Lord, by this Law 
it is plain, that my Lords the Biſhops, upon Pain 
of bringing upon themſelves the Imprecation of 
this Act of Parliament, are obliged to ſee it execu- 
ted; and then, my Lord, when any thing comes 
under their Knowledge, eſpecially it they are tobe 
Actors in it, that hath ſuch a Tendency to deſtroy the 
very Foundation of the Church, as the Suſpenſion 
of all the Laws that related to the Church mult do, 
it concerns them that have no other Remedy, to 
addreſs the King, by Petition, about it. 

For that, Mr. Attorney, my Lord, has agreed, 
that if a proper Remedy be purſued in a proper 
Court, for a Grievance complained of, though 
there may be many hard Words that elſe would be 
ſcandalous, yet, being in a regular Courſe, they 
are no Scandal: And ſo it is ſaid in Lake's Caſe, 
in my Lord Hobart. 

My Lord, we muſt appeal to the King, or we 
can appeal to no body, to be relieved againſt an Or- 
der of Council with which we are aggrieved; and 
it is our Duty ſo to do, according to the Care 
that the Law. hath placed in us. | 

Beſides, my Lord, the Biſhops were command- 
cd by this Order, to do an AC: relating to their 
Eccleſiaſtical Function, to diſtribute it to be read 

by their Clergy: And how could they in Con- 
ſcience do it, when they thought Part of the De- 
claration was not according to Law ? 
Pray, my Lord, What has been the Reaſon of 
his Majeſty's conſulting of his Judges? And if his 
Majeſty, or any the great Officers, by his Com- 
mand, are about to do any thing that is contrary 
to Law, was it ever yet an Offence to tell the King 
ſo? I always look'd upon it as the Duty of an Of- 
ficer or Magiſtrate, to tell the King what is Law, 
and what is not Law. 

In Cavendijh's Caſe, in the Queen's Time, there 
was an Office granted of the Retorn of the Writs 
of Super ſedeas in the Court of Common-Pleas; and 
he comes to the Court, and deſires to be put into 
the Poſſeſſion of the Office: The Court told him, 
They could do nothing in it, but he muſt bring 
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his Aſſize. He applies to the Queen, and ſhe ſends, 
under the Privy-Seal, a Command to ſequeſter the 
Profits, and to take Security to anſwer the Profits, 
as the Judgment of the Law ſhould go: But the 
Judges there return an Anſwer, That it was againſt 
Law, and they could not do it. Then there comes 
a ſecond Letter, reciting the former, and com- 
manding their Obedience: The Judges returned 
for Anſwer, They were upon their Oaths, and were 
{worn to keep the Laws, and would not do it. 
My Lord, The like was done in the Time of 
my Lord Hobart: We have it reported in Andey- 
ſon, in a Caſe where a Prohibition had gone: 


There came a Meſſage from Court, that a Conſul- 


tation ſhould be granted; and that was a Matter 
wherein there were various Opinions, whether it 
was ex Neceſſitate, or Diſcretionary ; but there they 
return'd, That it was againſt Law, for any ſuch 
Meſſage to be ſent. 

Now here, my Lord, is a Caſe full as ſtrong: 
My Lords the Biſhops were commanded to do an 
Act, which they conceived to be againſt Law, 
and they declined it, and tell the King the Rea- 
ſon ; and they have done it in the moſt humble 
Manner that could be, by way of Petition. If they 
had done (as the Civil Law terms it) Re/cribere ge- 
nerally, that had been lawful; but here they have 
done it in a more reſpectful Manner, by an hum- 
ble Petition. If they had faid the Law was other- 
wile, that ſure had been no Fault ; but they do 
not ſo much as that, but they only ſay, it was fo 
declared in Parliament; and they declare it with 
all Humility and Dutifulneſs. So that, my Lord, 
if we conſider the Perſons of the Defendants, they 
have not acted as Buſy-bodies ; and therefore, as 
this Caſe is, when we have given our Evidence, 
here will be an Anſwer to all the Implications of 
Law that are contained in this Information : For 
they would have this Petition work by Implica- 
tion of Law, to make a Libel of it; but by what 
I have ſaid, it will appear, there was nothing of 
Sedition, nothing of Malice, nothing of Scandal 
in it; nothing of the Salt, and Vinegar, and Pep- 
per, that they have put into the Cale. We ſhall 
prove the Matters that J have open'd for our De- 
fence, and then, I dare ſay, your Lordſhip and the 
Jury will be of Opinion, we have done nothing 
but our Duty. | 

Mr. Finch. May it pleaſe your Lordſhip, and 
you, Gentlemen of the Jury, This Information 
lets forth (as you may obſerve upon opening it) 
that the King having, by his Royal Prerogative, 
ſet forth his Declarations that have been read, and 
made an Order of Council for the reading the ſaid 


Declarations in the Churches, and that the Archbi- 


ſhop and Biſhops thould ſeverally ſend them into 
their Dioceſſes, to be read; my Lords the Biſhops, 
that are the Defendants, did conſult and conſpire 
together to diminiſh the Kingly Authority, and 
Royal Prerogative of the King, and his Power 
and Government in his Regal Prerogative, in ſet- 
ting forth his Declaration; and that, in Proſecu- 
tion of that Conſpiracy, they did contrive (as it 
was laid in the Information) a malicious, ſedi- 
tious, falſe, and feigned Libel, under Pretence of 
a Petition, and ſo ſer forth the Petition; and that 
they publiſhed the Petition in the Preſence of the 


ing. 

To this Charge in the Information, Not Guilty 
being pleaded, the Evidence that hath been given 
for the King, I know hath been obſerved by the 
Court and the Jury, and I know will be taken in- 

to 
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to Conſideration, how far it does come up to the 
Proof of the Delivery of this Petition by my Lords 
the Biſhops; for all that was faid till my Lord Pre- 
ſident was pleaſed ro come, was no Evidence of 
any Delivery at all; and my Lord Preſident's 
Evidence is, that they were going to deliver a 
Petition; but whether they did deliver it, or did 
it not, or what they did deliver, he does not know. 
This is all the Evidence that has been given for 
the King. l 

But ſuppoſing now, my Lord, that there were 
Room to preſume that they had delivered this Pe- 
tition ſet forth in the Information, let us conſider 
what the Queſtion is between the King and my 
Lords the Biſhops : The Queſtion is, whether 
they are guilty of contriving to diminiſh the 
King's Regal Authority and Royal Prerogative, in 
his Power and Government, in ſetting forth this 
Declaration ? Whether they are guilty of the ma- 
king and preſenting a malicious, ſeditious and ſcan- 
dalous Libel ; and whether they have publiſhed it, 
as It is ſaid in the Information, in the King's Pre- 
ſence? 

So that the Queſtion is not now reduced to this, 
Whether this Paper, that is ſet forth in the In- 
formation, was delivered to the King by my Lords 
the Biſhops; but whether they have made a ma- 
licious and ſcandalous Libel, with an Intent to 
diminiſh the King's Royal Prerogative, and King- 
ly Authority ? And then, if you Gentlemen 
ſhould think that there is Evidence given ſufficient 
to prove that my Lords the Biſhops have deliver- 
cd to the King that Paper which is ſet forth in the 
Information; yet, unleſs they have delivered a 
falſe, malicious, ſeditious and ſcandalous Libel ; 
unleſs they have publiſhed it, to ſtir up Sedition 
in the Kingdom; and unleſs they have contrived 
this by Conſpiracy, to diminiſh the King's Royal 
Prerogative and Authority, and that Power that 
is ſaid to be in the King, my Lords the Biſhops 
are not guilty of this Accuſation. 

There are in this Declaration ſeveral Clauſes, 
which, upon reading of the Information, I am 
fre, cannot but have been obſerved by you, Gen- 
nen of the Jury; and one ſpecial Clauſe hath 
deen by the Council already opened to you, and 
1 ſhall not enlarge upon it. 

My Lord, this Petition that is thus delivered to 
the King, if it be a Libel, a ſcandalous and ſe- 
ditious Label (as the Information calls it) it muſt 
be fo, either for the Matter of the Petition, or 
for the Perſons that delivered the Petition, or for 
the Manner of their preſenting and delivering it : 
But neither for the Matter, nor for the Perſons, 
nor for the Manner of preſenting it, is there any 
Endeavour to diminiſh the King's Royal Preroga- 
tive, nor to ſtir up Sedition, nor Reflection upon 
the King's Royal and Kingly Authority. 

The Petition does humbly ſet forth to his Ma- 
jeſty, that there having been ſuch a Declaration, 
and ſuch an Order of Council; they did humbly 
repreſent to his Majeſty, that they were not a- 
verſe to any thing commanded them in that Or- 
der, in reſpect to the juſt and due Obedience 
that they owed to the King, nor in reſpect of 
their Want of a due Tenderneſs to thoſe Perſons 
to whom the King had been pleaſed to ſhew his 
Tenderneſs; but the Declaration being founded 
upon a Power of Diſpenſing, which had been de- 
clared illegal in Parliament ſeveral Times, and par- 
ticularly in the Year 1662, 72, and 85, they did 
humbly beſeech his Majeſty (they not being able 


B. R. for a Libel. 


357 
to comply with his Command in that Matter ) 
that he would not inſiſt upon it. 

Now, my Lord, Where is the Contrivance to 
diminiſh the King's Regal Authority, and Royal 
Prerogative ? 

This is a Declaration founded upon a Power of 
diſpenſing, which undertakes to ſuſpend all Laws 
Eccleſiaſtical whatſoever z for not coming to 
Church, or not receiving the Sacrament, or any 
other Non-conformity to the Religion eſtabliſh- 
ed, or for, or by reaſon of the Exerciſe of Reli- 
gion in any Manner whatſoever z ordering that 
the Execution of all thoſe Laws be immediately 
ſuſpended, and they are thereby declared to be 
ſuſpended ; as if the King had a Power to ſuſpend 
all the Laws relating to his eſtabl:ſhed Religion, 
and all the Laws that were made for the Security 
of our Reformation. Theſe are all ſuſpended by 
his Majeſty's Declaration ( as it is faid ) in the 
Information, by Virtue of his Royal Prerogative, 
and Power fo to do. 

Now, my Lord, I have always taken it, with 
Submiſſion, that a Power to abrogate Laws, is as 


much a Part of the Legiſlature, as a Power to 


make Laws: A Power to lay Laws aſlecp, and 
to ſuſpend Laws, is equal ro a Power of abro- 
gating them; for they are no longer in being, 
as Laws, while they are ſo laid aſleep, or ſuſpend- 
ed: And to abrogate all at once, or to do it Time 
after Time, is the fame Thing ; and both are 
equally Parts of the Legiſlature. 

My Lord, In all the Education that I have 
had, in all the ſmall Knowledge of the Laws that 
I could attain to, I could never yet hear of, or 
learn, that the Conſtitution of the Government in 
England was otherwiſe than thus, That the whole 
Legiſlative Power is ia the King, Lords and Com- 
mons; the King and his two Houſes of Parlia- 
ment. But then, if this Declaration be founded 
upon a Part of the Legiſlature, which muſt be 
by all Men acknowledged, not to reſide in the 
King alone, but in the King, Lords and Commons, 
it cannot be a legal and true Power, or Prerogative. 

This, my Lord, has been attempted, bur in 
the laſt King's Time; it never was pretended till 
then; and in that firſt Attempt, it was fo far 
from being acknowledged, that it was taken No- 
tice of in Parliament, and declared againlt : So it 
was in the Years 1662, and 1672. 

In the Year — 62, where there was but the 
leaſt Umbrage given of ſuch a diſpenſing Pow- 
er; although the King had declared, in his Speech 
to the Parliament, that he wiſhed he had ſuch a 
Power, which his Declaration hefore ſeemed to 
aſſume ;z the Parliament was fo jcalous of this, 
that they immediately made their Application to 
his Majeſty, by an Addreſs againſt the Declarati- 
on; and they give Reaſons againſt it, in their 
Addreſs: One in particular was, That the King 
could not diſpenſe with thoſe Laws, without an Att 
of Parliament. 

There was another Attempr in 1672, and then, 
after his Majeſty had, in his Speech mentioned his 
Declaration to them, the Parliament there again, 
particularly the Houſe of Commons, did humbly 
addreſs to his Majeſty ; ſetting forth, that this 
could not be done by Law, without an A& of 
Parliament : And your Lordſhip, by and by, upon 
reading the Record, will be ſatisfied what was the 
Event of all this, His Majeſty himſelf was ſo far 
e to concur with them in that Opinion, that 
he cancelled his Declaration, tore off the Sea., 2 
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cauſed it to be made known to the Houſe of Lords, 
by the Lord Chancellor, who, by his Majeſty's 
Command, ſatisfied the Houle of it, that his Ma- 
jeſty had broken the Seal, and cancell'd the Decla- 


ration; with this further Declaration, which is 


enter d in the Records of the Houſe, That it ſhould 
never be drawn into Example, or Conſequence. 

My Lord, The Matter ſtanding thus, in reſpect 
to the King's Prerogative, and the Declarations 
that had been made in Parliament; conſider next, 
I befeech vou, how far my Lords the Biſhops 
were concerned in this Queſtion, humbly to make 
their Application to the King. 

My Lords the Biſhops lying under a Command 


to publiſh this Declaration, it was their Duty, 


as Peers of the Realm, and Biſhops of the Church 
of England, humbly to apply themſelves to his 


Ixlajeſty, to make known their Reaſons why they 


could not obey that Command; and they do it 
with all Submiſſion, and all Humility, repreſenting 
to his Majeſty what had been declared in Parlia- 


ment; and it having been ſo declared, they could 


not comply with his Order, as apprehending that 


this Declaration was founded upon that which the 


Parliament declared to be illegal; and ſo his 


Majeſty's Command to publiſh this Declaration, 
would not warrant them ſo to do. This they 


did as Peers; and this they had a Right to do 


as Biſhops, humbly to adviſe the King. | 

For, ſuppoſe, my Lord (which is not to be 
ſuppoled in every Caſe, nor do I ſuppole it in 
this: But ſuppole that there might be a King of 
England that thould be miſled. I do not tup- 
pole that to be the Caſe now, I ſay, but I know 
it hath been the Caſe formerly) that the King 
ſhould be cnvironed with Counſellors that had 
given him evil Advice; it hath been objected as 
a Crime againſt ſuch evil Counſellors, that they 
would not permit and ſuffer the Great Men of 
the Kingdom to offer the King their Advice. 
How otcen do we ſay in JYeſtminfer- hall, that 
the King is deceived in his Grant? There is 
icarce a Day in the Term, but it is ſaid in one 
Court or other; but it was never yet thought 
an Offence to ſay ſo: And what more is there 
in this Caſe? . 

My Lord, if the King was miſ-informed, or 
under a Miſapprehenſion of the Law, my Lords, 
as they are Peers, and as they are Biſhops, are con- 
cerned in it; and if they humbly apply them- 
ſelves to the King, and offer him their Advice, 
where is the Crime? | 

My Lord, theſe noble Lords, the Defendants, 
had more than an ordinary Call to this ; for be- 
ſides the Duty of their Office, and the Care of 
the Church, that was incumbent on them as Bi- 
ſhops, they were here to become Actors; for 


they were, by that Order of Council, commanded 


themſelves to publiſh it, and to diſtribute it to the 
ſeveral Miniſters in their ſeveral Dioceſſes, with 
their Commands to read it : Therefore they had 
more than ordinary Reaſon to concern themſelves 
in the Matter. 

Next, we are to conſider, my Lord, in what 
Manner this was done: They make their Appli- 
cation to the King, by an humble Petition, with 
all the Decency and Reſpect that could be ſnewn; 
asking Leave, firſt, to approach his Perſon ; and 
having Leave, they offered my Lord Preſident the 
Matter of their Petition, that nothing might 
ſeem hard, or diſ-reſpectful, or as if they inten- 
ded any thing that was unfit to be avowed, When 


they had taken all this Care in their Approach, 
and begging Leave tor it, they come ſecretly to 
the King 1n private, when he was all alone, and 
there they humbly preſent this Petition to his Ma- 
jeſty. Now, how this can be called the Publi- 
cation of a malicious and leditious Libel, when 
it was but the preſenting of a Petition to the King 
alone; and how it can be ſaid to be with an In- 
tent to ſtir up Sedition in the People againſt his 
Majeſty, and to alienate the Hearts of his People 
trom him, when it was in this private Manner de- 
livered to him himſelf only, truly I cannot ap- 
prehend. : : 

My Lord, I hope nothing of this can be 
thought an Offence : It the Jury ſhould think 
that there has been Evidence ſufficient given to 
prove that my Lords the Bithops did deliver this 
Paper .to the King, yet that is not enough to 
make them guilty of this Information, unless 
this Paper be likewiſe found to be in Diminution 
of the King's Royal Prerogative and Regal Au- 
thority in diſpenſing with, and ſuſpending of 


all Laws, without Act of Parliament: Unleſs ic 


be found to be a Libel againſt the King, to tell 
him, that in Parliament it was ſo and ſo declared: 
And unleſs the preſenting this by Way of Petiti- 
on (which is the Right of all People that appre- 
hended themſelves aggrieved, to approach his 
Majeſty by Petition) be a libelling of the King: 
And unleſs this humble Petition, in this Manncr 
preſented to the King in private, may be ſaid to 
be a malicious and ſeditious Libel, with an Intent 
to ſtir up the People to Sedition : Unleſs all this 
can be tound, there is no Man living can ever 


find my Lords the Biſhops guilty upon this In- 


formation. Therefore, my Lord, we will go on, 
and make out this Matter that we have opened to 
your Lordſhip, if Mr, Attorney, and Mr. Sollicitor 
think fit to argue the Points that we have,opecned. 

Mr. Pollexfen. Pray, my Lord, ſpare me a 
Word on the ſame Side. For the firſt Point, it 
is a Point of Law, whethcr the Matter contain- 


ed in this Petition be a Libel. The King's Coun- 


cil pretend it is ſo, becauſe it ſays, the Declara- 
tion is founded upon a Power the Parliament has 
declared to be illegal. But we ſay, that Whatſo- 
ever the King is pleaſed to ſay in any Declaration 
of his, it is not the King's ſaying of it that 
makes it to be Law. Now, we lay, this Decla- 
ration under the Great Seal, is not agreeable to 
the Laws of the Land; and that for this Reaſon, 
becauſe it does, at one Blow, ſet aſide all the Law 
we have in England. | 

My Lord, if this be denied, we muſt a little 
debate this Matter ; for they are almoſt all penal 
Laws; not only thoſe before the Reformation, 
but ſince; upon which the whole Government, 
both in Church and State, does in a great Meaſure 
depend. 

Eſpecially, my Lord, in Matters of Religion, 
they are all penal Laws: For, by the Act of Uni- 
formity, which my Lords the Biſhops are ſworn 
to oblerve, and adjured by an expreſs Clauſe in 
the Act, no Man is to preach unleſs he be Epiſ- 
copally ordained ; no Man is to preach without a 
Licence, If all this be ſet aſide, I confeſs then, 
it will go very far into the whole Eccleſiaſtical 
Government. If this be denied, we are ready to 
argue that too. 

L. C. F. They are to do ſo ſtill. 

Mr. Pollexfen. My Lord, I am ſure the Con- 
ſequence is otherwiſe, if this Declaration ſignifie 

any 
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any thing. And if it be the Will of the King, 
my Lord, the Will of the King is what the 
Law is. If fo be the King's Will be not conſo- 
nant to the Law, it is not obliging. 

My Lord, The Caſes that we have had of Diſ- 
penſations, are all ſo many ſtrong Authorities a- 
gainſt a general, or particular Abrogation. My 
Lord, that is a Matter of Law, which if it fall 
out to be any way doubtful, it will be fit to have 
it debated and ſettled. 

If they will ſay, that the Penal Laws in Mat- 
ters Eccleſiaſtical can be abrogared, or nulled, or 
made void pro tempore, or for Life, without the 
meeting of the King and People in Parliament, 
I muſt confeſs, they ſay a great thing, as it is a 
Point of great Concern but I think that will 
not be ſaid : And all that has been ever faid in a- 
ny Caſe, touching Diſpenſations, proves quite the 
contrary , and aſſerts what I affirm. For why 
ſhould any Man go about to argue, that the 
King may diſpenſe with this or that particular 
Law, if at once he can diſpenſe with all the Law, 
by an undoubted Prerogative? This is a Point 
of Law which we inſiſt upon, and are ready to 
argue with them; but we will go on with the 
reſt of thoſe Things that we have offered: And 
firſt, we will read the Act of Uniformity, made 
1 Eliz. that Clauſe of it, where they are ſo ſtrict- 
ly charged to ſee the Execution of that Law. 

This Act, my Lord, by the Act of Uniformi- 
ty, made in the Beginning of the late King's 
| Reign, is revived, with all the Clauſes in it re- 
lating to this Matter. If then this be a Duty in- 
cumbent upon them, and their 1 it 
of them; and if they find that the Pleaſure of 
the King, in his Declaration, is that which is not 
conſonant to this Law, what can they do? 

Can any thing be more humble, or done with 
a more Chriſtian Mind, than by Way of Petition, 
to inform the King in the Matter? For I never 
thought it, nor hath it ever, ſure, been thought 
by any body elſe, to be a Crime to petition the 
King: For the King may be miſtaken in the Law, 
ſo our Books ſay; and we, every Day, in Weſt- 
minſier-hall, argue againſt the King's Grants, and 
ſay, he is deceived in his Grants. It is the great 
Benefit and Liberty which the King gives to 
his Subjects, to argue the Legality or Illegality of 
his Grants. HE 

My Lord, when all this is done, to make this 
to be a Libel, by putting in the Words Malici- 
ous, Seditious, Scandalous, and with an Intent to 
raiſe Sedition, would be pretty hard. My Lord, 
we pray that Clauſe of the Statute may be read. 

Mr. Soll. Gen. W hat for ? 

Mr. Pollexfen. It is a general Law, and there- 
fore the Court will take Notice of it; and we 
pray the Jury may hear it read. 

Mr. Holl. Gen. I agree it to be as Mr. Pollexfen 
has opened; and I agree it to be as Sir Robert 
Sawyer has opened it. | 
Mr. S. Pemberton. My Lord, we ſhall put 
it upon a ſhort Point. My Lords the Biſhops are 
here accuſed of a Crime of a very heinous Na- 
ture as can be; they are here branded and ſtigma- 
tized by this Information, as if they were ſediti- 
ous Libellers; when, my Lord, it will in Truth 
fall out, that they have done no more than their 
Duty; their Duty to God, their Duty to the 
King, and their Duty to the Church. | 

For, in this Caſe, that which we humbly offer 
to your Lordſhip (and inſiſt upon it, as very 
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plain) is this; That the Kings of Eugland have 
no Power to ſuſpend, or diſpenſe with the Laws 
and Statutes of the Kingdom, that eſtabliſh Reli- 
gion: That is it which we ſtand upon for our 
Defence. And we fay, That ſuch a diſpenſing 
Power with Laws and Statutes, is a Thing that 
ſtrikes at the very Foundation of all theRighkrs, 
Liberties and Properties of the King's Subſects 
whatſoever. If the King may ſuſpend the Laws 
of the Land which concern our Religion, I am 
ſure there is no other Law but he may ſuſpend: 
And if the King may ſuſpend all the Laws of the 
Kingdom, what a Condition are all the Subjects 
in, for their Lives, Liberties and Properties ? All 
at Mercy. 2 

My Lord, the King's legal Prerogatives are as 
much for the Advantage of his Subjects as of him- 
ſelf; and no Man goes about to ſpeak againſt 
them: But, under Pretence of legal Prerogatives, 
to extend the Power of the King to ſupport a 
Prerogative that tends to the Deſtruction of all 
his Subjects, their Religion, and Liberties; in that, 


J think, they do the King no Service, who go 


about to do it. ö 

But now we ſay, with your Lordſhip's Favour, 
that theſe Laws are the great Bulwark of the Re- 
formed Religion; they are, in Truth, that which 
fenceth the Religion and Church of England, and 
we have no other human Fence beſides. They 
were made upon a Foreſight of the Miſchief that 
had, and might come, by falſe Religions in this 
Kingdom; and they were intended to defend the 
Nation againſt them, and to keep them out; par- 
ticularly, to keep out the Romiſo Religion, which 
is the very worſt of all Religions, from prevailing 
among us; and that is the very Deſign of the 
Act for the Teſts, which is entituled, An Act 
to prevent Dangers that may happen from Popiſh 
Recuſants. = 

My Lord, if this Declaration ſhould take Effect, 
what would be the End of it ? All Religions are 
let in, let them be what they will; Ranters, Qua- 
kers, and the like; nay, even the Roman Catho- 
lick Religion, as they call it, which was intended 
by theſe Acts of Parliament, and by che Act of 

niformity, and ſeveral other Acts, to be kept 
out of this Nation, as a Religion no Way tole- 
rable, nor to be endured here. 

If this Declaration take Effect, that Religion 
will ſtand upon the ſame Terms with the Prote- 
ſtant Religion. Suſpend thoſe Laws, and that 
Romiſh Religion, that was intended to be prohi- 
bited, and ſo much Care was taken, and fo many 
Statutes made to prohibit it, will come in; and 
all. this Care, and al thoſe Statutes go for nothing. 
This one Declaration fets them all out of Doors; 
and then that Religion ſtands upon equal Terms 
with the eſtabliſhed Religion. | 

My Lord, we ſay this farther, that my Lords 
the Biſhops have the Care of the Church, by 
their very Function and Offices; and are bound to 
take Care to keep out all thoſe falſe Religions 
that are prohibited, and deſigned to be kept out 


by the Law. My Lords the Biſhops finding this 


Declaration founded upon a meer pretended Power, 
that had been continually oppoſed and rejected in 
Parliament, could not comply with the King's 
Command to read it. 

My Lord, Such a Power to diſpenſe with, 
or ſuſpend the Laws of a Nation, cannot with 
any Shadow of Reaſon be. It is not long ſince, 
that ſuch a Power was ever pretended to by any, 
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but ſuch as have the Legiſlative too; for it is plain, 
that ſuch a Power mult at leaſt be equal to the 
Power that made the Laws. To diſpenſe with a 
Law mutt argue a Power greater, or at leaſt as 


great as that which made the Law. 


My Lord, it has been often ſaid in our Books, 
That where the King's Subjects are concerned 
in Intereſt, the King cannot ſuſpend, or diſ- 
penſe with a particular Law. But , my Lord, 
how can the King's Subjects be more concerned 
in Intereſt, than when their Religion lies at Stake? 
It has been reſolved, upon the Statute of Symony, 
that where the Statute has diſabled the Party to 
take, there the King could not enable him againſt 
that Act of Parliament: And ſhall it be ſaid, that 
by his Diſpenſation he ſhall enable one to hold 
an Office who is diſabled by the Teſt-act ? 

My Lord, we ſay, The Courſe of our Law 
allows no ſuch Diſpenſation as the Declaration 
pretends to: And he that is but meanly read in 
our Law, muſt needs underſtand this, That the 
Kings of England cannot ſuſpend our Laws; for 
that would be to ſet aſide the Law of the King- 
dom: And then we might be clearly without any 
Laws, if the King ſhould pleaſe to ſuſpend them. 

"Tis true, we 2 the laſt King Charles was 
prevailed upon, by Miſ- information, to make a 


Diſpenſation ſomewhat of the Nature of this, 


though not ſo full an one; for that diſpenſed on- 
ly with ſome few Ceremonies, and Things of that 


Nature: But the Houle of Commons (this taking 


Air) in 1662, repreſent this to the King by a 
Petition. And what is it that they do repreſent ? 
That he, by his Diſpenſation, has undertaken to 
do that which nothing but an Act of Parliament 
can do; that is, the diſpenſing with Penal Laws, 


which is only to be done by Act of Parliament. 


And thereupon it was thought fit, upon the 
King's Account, to bring in an Act for it in 
ſome Caſes. 

My Lord, the King did then, in his Speech 
to the Parliament (which we uſe as a great 
Argument againſt this diſpenſing Power) fay 
this, © That conſidering the Circumſtances of 
& the Nation, he could wiſh with all his Heart, 
& that he had ſuch a Power to diſpenſe with 
“ ſome Laws, in ſome Particulars”. And there- 
upon there was a Bill, in order to an Act of Par- 
liament, brought in, giving the King a Power to 
diſpenſe ; but, my Lord, with a great many Qua- 
lifications : Which ſhews plainly, that it was 
taken by the Parliament, that he had no Power to 
diſpenſe with the Laws of himſelf. 

My Lord, Afterwards, in 1672, the Kin 
was prevailed upon again to grant another Diſ- 
penſation ſome what larger. | 

L. C. J. Brother Pemberton, I would not inter- 
rupt you, but we have heard of this over and 
over again already. 

Mr. S. Pemberton. Then, ſince your Lordſhip is 
ſatisfied of theſe Things, as I preſume you are, 
_ : ſhould have gone on. I have done, my 

ord. | 
Mr. Serj. Levinz. But, my Lord, we ſhall go a 
little higher than that, and ſhew that it has 
been taken all along as the antient Law of 
England, that ſuch Diſpenſations ought to be by 
the King and the Parliament, and not by the 
King alone. | 

Mr. Holl. Gen. My Lord, if you will admit 
every one of the Council to ſpeech it before 
they give their Evidence, when ſhall we come 
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to an End of this Cauſe ? We ſhall be here till 
Midnight. | 

J. C. J. They have no Mind to have an End 
of the Cauſe, for they have kept it three Hours 
longer than they need to have done. | 

Mr. S. Pemberton. My Lord, this Cale does re- 
quire a great deal of Patience. | | 

L. C. J. It does ſo, Brother; and the Court 
has had a great deal of Patience: But we muſt not 
{it here only to hear Speeches. | | 

Mr. Att. Gen. Now, after all their Speeches 
of two Hours long, ler them read any thing if 
they have it. 

Sir Rob. Sawyer. We will begin with the Re- 
cord of Richard the Second — Call Milliam Fiſher. 


[ William Fiſher, Clerk to Mr. Ince, /worn.] 


L. C. J. What do you ask him? 5 
Sir Rob. Sawyer. Shew him that Copy of the 
Record. 
[ The Record was then ſhewn him.] 


L. C. J. Where had you thoſe, Sir? 

Ar. Fiſher. Among the Records in the Tower. 

JL. C. J. Are they true Copies ? 

Mr. Fiſber. Ves, my Lord. 

L. C. J. Did you examine them by the Re- 
cord? | 

Mr. Fiſher. Yes, my Lord. | 

Sir Rob. Sawyer. Then hand them in; put 
them in. - | 

Clerk reads. Ex Rotulo Parliamenti de Anno 
Regni Regis Richardi Secundi 15. N. 1. 
My Lord, it is written in French, and I ſhall 
make but a bad Reading of it. | 

Sir Sam. Aſtry. Where is the Man that exami- 
ned it ? —— Do you underſtand French ? 

Mr. Fiſher. Yes, my Lord. 

Sir Rob. Sawyer. 'The Record is in another 
Hand than this; they may eaſily read it. 

Mr. Soll. Gen. Who copied this Paper ? 

Mr. Fiſher. ] did examine it. 

Mr. Holl. Gen. What did you examine it with? 

Mr. Fiſber. I looked upon that Copy, and Mr. 
Halſtead read the Record. 

L. C. J. Young Man, read out. | 

Fiſher reads. Vendredy Lende maine del Alme 
queſtoit Ie primier jour —— 

Mr. Soll. Gen. Pray tell us what it is you would 
have read ? | | 

Mr. Serj. Levinz. I'll tell you what it is, Mr. 
Sollicitor : *Tis the Diſpenſation with the Statute 
of Proviſors: And the Act of Parliament does 
give the King a Power to diſpenſe till ſuch a 
Time. 

Mr. Soll. Gen. Don't you think the King's 
Prerogative is affirmed by many Acts of Parlia- 
ment ? 

Mr. Serj. Levinz. If the King could diſpenſe 
without an Act of Parliament, what need was there 
for the making of it ? 

Mr. Soll. Gen. Mr. Serjeant, We are not to ar- 
gue with you about that yet. 

L. C. F. Read it in Exgliſb, for the Jury to un- 
deritand it. 

Mr. Fiſher. My Lord, I cannot undertake to 
read it fo readily in Engliſh. 1 

Mr. J. Powell. Why don't you produce the Re- 
cords that are mentioned in the Petition, thoſe in 


EKing Charles the Second's Time? 


Mr. Serj. Levinz, We will produce our Records 
in Order of Time, as they are. 


Sir 
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Sir Samuel Airy. There is the Clerk of the Re- 
cords of the Tower, Mr. Halſtead, will read it ve- 
ry well in French or Engliſh. 

[Then Mr. Halſtead was ſworn to interpret the 
Records into Engliſh, according to the beſt of 
his Skill and Knowledge; but not reading ve- 
ry readily a true Copy of the Record in 
Engliſh follows, out of rhe Rolls of Parlia- 
ment, in the 1fth Year of King Richard the 
Second, Numero Primo. ] 


* Fi, the Morrow of All- Souls, which was 
* the firſt Day of this Parliament, holden at 


0 Weſtminſter, in the fifteenth Year of the Reign 


« of our Lord King Richard the Second, after 
ce the Conqueſt, the Reverend Father in God the 
& Archbiſhop of Joer, Primate and Chancellor of 
« England, by the King's Commandment, being 
« preſent in Parliament, pronounced and declared 
te very nobly and wiſely, the Cauſe of the Sum- 
cc mons of this Parliament, and ſaid, Firſt, That 
ce the King would, that holy Church principally, 
te and afterwards the Lords Spiritual and Temporal, 
tc and alſo the Cities and Boroughs ſhould have and 
< enjoy their Liberties and Franchiſes as well as 
it they had them, and enjoyed them, in the Time 
ce of his noble Progenitors, Kings of England ; 
« and alſo in his own Time. And afterwards 
ce ſaid, The Summons of this Parliament was prin- 
<< cipally for three Occaſions. The firſt Occaſion 
« was, To ordain how the Peace and Quiet of 
© the Land, which have heretofore been greatly 
ce blemiſhed and diſturbed, as well by Detraction 
e and Maintenance, as otherwiſe, might be bet- 
ter holden and kept, and the Laws better exe- 
cc cuted, and the King's Commands better obey- 
« ed. The ſecond Occaſion was, To ordain and 
© ſee how the Price of Wools, which is beyond 
© meaſure leſſened and impaired, might be bet- 


LC ter amended and enhanced. And alſo, That 


t jn caſe the War ſhould begin again, at the End 
* of the preſent Truce, to wit, at the A//umption 
* of our Lady next coming, to ordain and ſee, 
ce how and whereby the ſaid War may be main- 
ce tained at the leaſt Charge of the People. And 


c the third Occaſion was, touching the Statutes 


© of Proviſors, To ordain and ſee how our holy 
* Father might have that which to him belongs, 
e and the King that which belongs to him, and 
te to his Crown; according unto that, Render un- 
©© 79 Cæſar the Things that are Cæſar's, and unto 
« God the Things which are God's. 
Then the other Record of Richard the Second 
was rcad as follows, out of the Rolls of Parlia- 
ment, the fifteenth Year of King Richard the Se- 
cond, N. 8. | 

« Be it remembred, touching the Statute of 
* Proviſors, That the Commons, for the great 
© Confidence which they have in the Perſon of 
© our Lord the King, and in his moſt excellent 
* Knowledge, and in the great Tenderneſs which 
* he hath for his Crown, and the Rights there- 
* of; and alſo, in the noble and high Diſcretions 
* of the Lords, have aſſented, in full Parliament, 
« that our ſaid Lord the King, by Advice and Aſ- 
c ſent of the ſaid Lords, may make ſuch Sufferance, 
* touching the ſaid Statute, as ſhall ſeem to him 
c reaſonable and profitable, until the next Parlia- 
ce ment, ſo as the ſaid Statute be not repealed in no 
& Article thereof: And that all thoſe who have 
c any Benefices by Force of the faid Statute, be- 


* fore this preſent Parliament; and alſo, That all 


Es hs 


* thoſe to whom any Aid, Tranquillity, or Ad- 
vantage is accrued, by Virtue of the ſaid Sta- 
** tute of the Benefices of holy Church (of which 
they were heretofore in Poſſeſſion) as well by 
** Preſentation, or Collation of our Lord the King, 
as of the Ordinaries, or Religious Perſons what- 
ſoever, or by any other Manner or Way what- 
** ſoever, may freely have and enjoy them, and 
** peaceably continue their Poſſeſſion thereof, with- 
out being ouſted thereof, or any ways challeng- 
ed, hindred, moleſted, diſquieted, or grieved 
„ hereafter, by any Proviſors, or others, againſt 
the Form and Effect of the Statute aforeſaid, by 
** reaſon of the ſaid Sufferance in any Time to 
come. And moreover, That the ſaid Commons 


** may diſagree at the next Parliament to this Suf- 


. ferance, and fully reſort to the ſaid Statute, if it 
, ſhall ſeem good to them to do it: JYith Prote- 
©. ſtation, That this Aſſent, which is a Novelty, 
and has not been done before this Time, be not 
% Hatun into Example or Conſequence for Time to 
« ome. And they prayed our Lord the King, 
e that the Proteſtation might be entred of Re- 
« cord, in the Roll of the Parliament: And the 
King granted, and commanded to do it. 

Mr. Serj. Levinz. Now, my Lord, we will go 
ON—— This was in Richard the Second's Time: 
And a Power is given by the Commons to the 
King, with the Aſſent of the Lords, to diſpenſe, 
but only to the next Parliament, with a Power re- 
ſerved to the Commons; and to diſagree to it, 
and retract that Conſent of theirs the next Parlia- 
ment. 

Sir George Treby. The Statute of Proviſors was, 
and is a Penal Law, and concerning Eccleſiaſtical 
Matters too; viz. The Collating and Preſenti 
to Archbiſhopricks, Biſhopricks, Benefices, and 
— of the Church: And in this Record now 

,the Parliament give the King a limited Power, 
and for a ſhort Time, to diſpenſe with that Sta- 
tute. But, to obviate all Pretence of ſuch aPower's 
being inherent in the Crown as a Prerogative, they 
declare, (r.) That it was a Novelty ; that is as 
much as to ſay, that the King had no ſuch Power 
before. (2.) That it ſhould not be drawn into Ex- 
ample; that is to ſay, that he ſhould have no ſuch 
Power for the future. 

Mr. Serj. Levinz. Now we will go on to the 
Records mentioned in the Petition; thoſe in the laſt 
King's Time, in 1662, and 1672; and that in this 
King's Time, in 1685. Where is the Jour- 
nal of the Houſe of Lords? | 

Mr. Walter ſworn. | 
I. C. J. Is that the Book of the Houſe of 
Lords? 

Mr. Walter. It is the Journal of the Houſe of 
Lords. i 

J. C. J. Is it kept by you? 

Mr. Walker. Ye, my Lord. 

L. C. J. Where is it kept? 

Mr. Walker. In the uſual Place, here in W:/- 
minſter. | 

Mr. Soll. Gen. What is that? 

Mr. Serj. Levinz, It is the Journal of the Houſe 
of Lords Bur, my Lord, there is one Thi 
that is mentioned in the laſt Record that was read, 
which is worth your Lordſhip's and the Jury's 
Obſervation; That it is declared a Novelty, and 
a Proteſtation, that it ſhould not be drawn into 
Precedent for the future. 

L. C. J. That has been obſerved, Brother: Let 


us hear your Record read. | 
B b b 2 Clerk 
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* Poæver of Indulgente to uſe upon Occaſion 


— 


372 142. The Trial of the Seven Biſhips, Trin. 4 Jac. II. 


Clerk reads. — Die Mercurii 18. die Februarii, 
1662. | 

« His Majeſty was preſent this Day, fitting in 
« the Regal Crown and Robes, the Peers being 
« likewile in their Robes : The King gave Or- 
ce der to the Gentleman Uſher of the Black-Rod, 
« ro ſignify to the Houle of Commons his Pica- 


- & ſure, that they preſently come up, and attend 


« his Majeſty, with their Speaker; who being 
« preſent, his Majeſty made this Speech follow- 


& 10g. 


& N, Lords and Gentlemen, 


« TJ AM very glad to meer you here again, ha- 
I ving thought the Time long ſince we part- 
&« ed, and often wiſhcd you had been together, to 


help me in ſome Occaſions which have fallen 


c gut: I need not repeat them unto you, you 
« have all had the Noiſe of them in your ſeveral 
& Countries; and, God be thanked, they were 
ce but Noiſe, without any worſe Effects. 

« To cure the Diſtempers, and compole the 
ce Jiffering Minds that are yet amongſt us, I ſet 
ce forth my Declaration of the 26th of December. 
« In which you may ſee, I am willing to ſet 
c Bounds to the Hopes of ſome, and to the Fears 
« of others; of which when you ſhall have ex- 
cc amined well the Grounds, I doubt not bur I 
« {ſhall have your Concurrence therein. The Truth 
« is, Jam in my Nature an Enemy to all Seve- 
« rity for Religion and Conſcience, how miſta- 
ce [en ſoever it be, when it extends to capital and 
ce ſanguinary Puniſhments which I am told, were 
cc began in Popiſh Times. Therefore, when I ſay 
ce this, I hope I ſhall not need to warn any here, 
cc not to infer from thence, that I mean to favour 
« Popery. I muſt confels to you, there are many 
cc of that Profeſſion, who, having ſerved my Fa- 
ce ther, and myſelf very well, may fairly hope for 
& ſome Part in that Indulgence I would willing- 
ce ly afford to others who diſſent from us. But let 
« me explain myſelf, leſt ſome miſtake me here- 
« in, as I heard they did in my Declaration. I 
« am far from meaning by this a Toleration, or 


e qualifying them thereby to hold any Offices or 


c Places of Truſt in the Government. Nay, 
c further, I defire ſome Laws may be made, to 
« hinder the Growth and Progreſs of their Do- 
6“ Etrine. | | 

I hope you have all ſo good an Opinion of 
« my Zeal for the Proteſtant Religion, as I need 
ce not tell you, I will not yield to any therein, not 
ce to the Biſhops themſelves, nor in my liking the 
« Uniformity of it, as it is now eſtabliſhed ; which 
being the Standard of our Religion, muſt be 
« kept pure and uncorrupted, free from all other 
« Mixtures. And yet, if the Diſſenters will de- 


„ wean themſelves peaceably and modeſtly under the 


% Government, I could heartily wiſh I had ſuch a 


Sir George Treby. Pray, Sir, read that out di- 
A ö 

Clerk reads.“ I could heartily wiſh I had ſuch 
« a Power of Indulgence to uſe upon Occaſion, 


e as might not needleſly force them out of the 


Kingdom; or, ſtaying here, give them Cauſe 


eto conſpire againſt the Peace of it. 


My Lords and Gentlemen, 
« It would look like Flattering in me, to tell 


you in what Degree I am confident of your 


« Wiſdom and Affection in all Things that relate 


to the Greatnets and Proſperity of the King- 
& dom. It you conſider well what is beſt for us 
ce all, I dare ſay we ſhall not diſagree. I have no 
& more to ſay to you at preſent, but, once again, 
to bid you heartily welcome.“ 

Mr. Finch. The next Thing we ſhall ſhew you 
is, that after the King had made this Speech, and 
wiſhed he had ſuch a Power of Indulgence to uſe 
upon Occaſion, there was a Bill in the Houſe of 
Lords brought in, to enable the King to diſpenſe 
with ſeveral Laws : We ſhall ſhew you the Jour- 
nal, where it was read and committed; but fur- 
ther than that it went not. 

L. C. J. What Ule do you make of this, 
Mr. Finch ? | 

Sir Rob. Sawyer. You may eaſily apprehend the 
Ule we fhall make of it. (The King, in his 
Speech, ſays, He wiſhed be had ſuch a Power) the 
Houle of Lords thought he had not; and there- 
tore they order'd a Bill to be brought in, to enable 
him.—— Read the Journal of the Lords of the 
13th of March, 1662. 

Clerk reads. Die Veneris 13. die Martii, 1662. 

After ſome Debate, whether the Houle ſhould 
be put into a Grand Committee, for the further 
* Debate of the Bill concerning his Majeſty's 
% Power in Eccleſiaſtical Affairs, it was put to 
“ the Queltion; viz. | 

As many of your Lordſhips as would have this 
« Houle adjourned, and put into a Committee to 
& conſider of the ſaid Bill, ſay, Content; others 
« Not Content. : 

“ Paſſed in the Affirmative. | 

And then the Lord Chamberlain of the 
* Houſhold was directed to take the Chair, as 
“formerly; which he did accordingly. : 

And after Debate, the Houſe was reſumed 
& after the Grand Committee had appointed a 
« Sub-Committee, touching the ſaid Bill. 

Sir Rob. Sawyer. This is all in the Journal of the 
Houſe of Lords about this Matter. We will 
now ſhew you the Bill itſelf. | 


Clerk reads.“ An Act concerning his Majeſty's Power 
in Eccleſiaſtical Affairs. 
2 Hereas divers of his Majeſty's Subjects 
& through Error of Judgment, and miſe 
guided Conſciences (whereunto the Licentiouſ- 
A neſs of theſe late unhappy Times have much 
contributed) do not conform themſelves to the 
Order of divine Worſhip and Service eſtabliſh- 
* ed by Law; and although his Majeſty and both 
* Houſes of Parliament are fully ſatisfied, that 
<« thoſe Scruples of Conſcience, from whence this 
Nonconformity ariſeth, are ill grounded; and 
& that the Government of the Church, with the 
Service thereof (as now eſtabliſhed) is the belt 
that is any where extant, and moſt effectual to 
< the Preſervation of the Proteſtant Religion : 
© Yer hoping that Clemency and Indulgence 
may, in Time, wear out thoſe Prejudices, and 
&« reduce the Diſſenters to the Unity of the 
„Church; and conſidering that this Indulgence, 
how neceſſary ſoever, cannot be diſpenſed by 
« any certain Rule, but muſt vary, according to 
<« the Circumſtances of Time, and the Temper 
c and Principles of thoſe to whom it is to be 


„ granted; and his Majetty being the beſt Judge 


« when, and to whom this Indulgence is to be 
“ diſpenſed, or as may be moſt conſiſtent with 
the publick Peace, and without juſt Cauſe of 

3 8 Offence 


1688. 


« Offence to others; and to the End his Majeſty 
© may be enabled to exerciſe it with univerſal Sa- 
ce tisfaction, Be it Enacted by the King's molt ex- 
ce cellent Majeſty, by Advice, and with the Con- 
« ſent of the Lords Spiritual and Temporal, and 
« Commons, in this preſent Parliament aſſembled, 
ce and by the Authority thereof, That the King's 
« Majeſty may, by Letters Patents under the Great 
« Seal, or by ſuch other Ways as to his Majeſty 
« ſhall ſeem meer, diſpenſe with one Act, or Law, 
« made the laſt Seſſion of this preſent Parliament (en- 
ec tituled, An Act for the Uniformity of publick 
« Prayers, and Adminiſtration of the Sacraments, 
« and other Rites and Ceremonies; and for eftabliſh- 
« ing the Form of making, and ordaining, and con- 
cc ſecrating Biſhops, Prieſts and Deacons in the Church 
« of England) and with any other Laws or Sta- 
c tutes concerning the ſame; or requiring Oaths, 

cc or Subſcriptions ;z or which do enjoin Confor- 
cc mity to the Order, Diſcipline and Worſhip 
cc eſtabliſhed in this Church, and the Penalties in 
ce the ſaid Laws impoſed, or any of them: And 
« may grant Licences to ſuch of his Majeſty's 
c Subjects of the Proteſtant Religion, of whole 
cc jnoffenſive and peaceable Diſpoſition his Maje- 
ce {ty ſhall be perſuaded, to enjoy and ule the Ex- 
ce exciſe of their Religion and Worſhip, though 
ce diffcring from the publick Rule (the ſaid Laws 
ce and Statutes, or any Diſabilities, Incapacities, 
&« or Penalties, in them, or any of them contain- 
c ed, or any Matter or Thing to the contrary 
c thereof notwithſtanding.) 

« Provided always, and be it Enacted, That no 
& ſuch Indulgence, Licence, or Diſpenſation here- 
ce by to be granted, ſhall extend, or be conſtrued 10 
« extend to the Tolerating, or Permitting the Uſe or 
&« Exerciſe of the Popiſh, or Roman Catholick Reli- 
cc gion in this Kingdom; nor to enable any Perſon 
& or Perſons, to hold or exerciſe any Place or Office 
cc of publick Truſt within this Kingdom; who, at 
<« the Beginning of this preſent Parliament were, 
cc by the Laws and Statutes of this Realm diſ- 
ce enabled thereunto; nor to exempt any Perſon 
& or Perſons from ſuch Penalties as are by Law 
eto beinflicted upon ſuch as ſhall publiſh or preach 


cc any thing to the Depravation, or Derogation of 


& the Book of Common-Prayer, or the Govern- 
« ment, Order and Ceremonies of the Church 
« eſtabliſhed by Law. 

« Provided alſo, and be it Enacted, That no ſuch 
« Licence or Diſpenſation ſhall extend to make any 
Prieſt or Miniſter capable of any Eccleſiaſtical Liv- 
cc 7ng or Benefice, with Cure, who ſhall not, before 
the Archbiſhop of the Province, or Biſhop of 
“ the Dioceſs where he lives, make ſuch Subſcrip= 
tion to the Articles of Religion, as is enjoined by 
ce the Statute of the 13th of Elizabeth, made for 
« Reformation of Diſorders in the Church; Nor 
ce ſhall extend, of be conſirued to extend to diſpenſe 
« with the Book of Common-Prayer : But that the 
& {aid Book ſhall be conſtantly read in all the Ca- 
e thedral and Collegiate Churches, and in all the 
C Pariſh;Churches, and publick Chapels. 

Sir Rob. Sawyer. Here your Lordſhip ſees what 
the Lords did in this Matter. We ſhall now 
ſhew you, out of the Commons Journal, what 
they did concerning this Speech of the King—— 
Shew the Journal of the 25th of February, 1662. 

Mr. Jodrell ſworn.] 
Z. C. 7. Did you examine that, Mr. Jodrell? 
Mr. Jodrell. It is the Original Book. 
"Th? Book delivered into the Court.] 


— 
7 


A 
a 


Lad 
A 


B. R. for a Libel. 


Clerk reads. Die Mercurii 25. die Februarii, 


15 Car. II. Reſolved, Thar it be preſented. 


Sir Rob. Sawyer. You muſt begin aboye—— 


The Houſe then took into Debate 
Clerk reads.“ The Houle then took into De- 
“ bate the Matter touching Indulgence to Diſſen- 
« ters, from the Act of Uniformity. 
& The Queſtion being pur, that the preſent 
Debate be adjourned till ro Morrow 
& Morning. 
« The Houſe was divided. 


«© The Leas went out. 


Sir Jain CO fy for the Noes; 
Sir William Lowther f n the Nees 168. 
Sir Aichare Temples Q Tellers for the Teas, 
I John Ta lor, 90 the 7eas 119. 


And ſo it paſſed in the Negative. 
„ Reſolved, &c. 

* That it be preſented to the King's Majeſty, 
as the humble Advice of this Houſe, That no 
&« Indulgence be granted to the Diſſenters, from 
the Act of Uniformity 


Mr. Soll. Gen. Does your Lordſhip think it to 


be Evidence? 

L. C. J. Let them read it, Mr. Sollicitor, that 
we may hear what it is. 

Cler reads on. 

* Ordered, That a Committee be appointed to 


collect and bring in the Reaſons of this Houſe 


for this Vote, upon the preſent Debate; to be 
<« preſented to his Majeſty, and that the nomina- 


ting of the Committee be adjourned till to 


«© Morrow Morning. 

Sir Rob. Sawyer. That's all? 

Mr. Soll. Gen. Pray, if there be any thing more, 
read on; you ſhall not parcel out a Record, and 
take and leave what you will. 

Mr. Finch, Did not you parcel out our Petition? 

Mr. Soll. Gen. Read on, if there be any thing 
about this Matter. 

Clerk. That is all. 

Sir Rob. Sawyer. Turn to the 27th of Febr. 1662. 

Clerk reads, Yeneris 27. Februarii 15. Car. II. 

« Sir Heneage Finch reports from the Committee 
appointed to collect and bring in the Reaſons of 
the Houſe for their Vote of Advice to the King's 
« Majeſty; and in the Cloſe of thoſe Reaſons to 
add, That the Houſe will aſſiſt his Majeſty with 
<< their Lives and Fortunes: And to pen an Addreſs 
to his Majeſty for that Purpoſe, the ſeveral Rea- 
< ſons and Addreſs agreed to by the Committee in 
„Writing, he read in his Place, and did bring up, 
and deliver the fame in at the Clerk's Table. 

The firſt Paragraph was read, and upon the 
«© Queltion agreed to. | 

* The ſecond Paragraph was read, and upon 
the Queſtion agreed to. 

0 bo. third was read, and upon the Queſtion 

ro, 

Sir Rob. Sawyer. Go over that, and go to the 
Addrels itſelf. 

Clerk reads. © May it pleaſe your moſt Excel- 
& lent Majeſty, 4 1 . 

WE your Majeſty's moſt dutiful and loyal 
Subjects, the Knights, Citizens and Burgefles 
of the Houſe of Commons in Parliament al- 
* ſembled, having with all Fidelity and Obe- 
** dience confidercd of the ſeveral Matters com- 

< priſed in your Majeſty's late gracious Decla- 


ration 
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ce ration of the 26th of December laſt, and your 
© moſt gracious Speech at the Beginning of this 


< preſent Seſſion, do in the firſt Place for our- 
© ſelves, and in the Names of all the Commons 


* of England, render unto your Sacred Majeſty 
& the Tribute of our molt hearty Thanks for that 
© infinite Grace and Goodneſs wherewith your 
&* Majeſty hath been pleaſed to publiſh your Royal 
* Intention of adhering to your Act of Indem- 
* nity and Oblivion, by a conſtant and religious 
& Obſervance of it; and our Hearts are further 
« enlarged in theſe Returns of Thankſgiving, 
« when we conſider your Majeſty's moſt Prince] 

ce and Heroick Profeſſion of relying upon the At- 
ce fections of your People, and the abhorring all 
ce ſorts of Military and Arbitrary Rule; but a- 
&© bove all, we can never enough remember to the 
* Honour of your Majeſty's Piety, and our own 
“ unſpeakable Comfort, thoſe ſolemn and molt 
< endearing Invitations of your Majeſty's Sub- 
« jets, to prepare Laws to be preſented to your 
« Majeſty againſt the Growth and Encreaſe of 
* Popery z and withal, to provide more Laws 


& againſt Licentiouſneſs and Impiety, at the ſame 


e Time declaring your own Reſolutions for main- 
te taining the Act of Uniformity : And it becomes 
© us always to acknowledge and admire your Ma- 
c jeſty's Wiſdom in this your Declaration, where- 
© by your Majeſty is pleaſed to reſolve not only 
* by ſumptuary Laws, but by your own Royal 


* Example of Frugality, to reſtrain that Exceſs 
* in Mens Expences, which is grown ſo general, 


& and ſo exorbitant, and to direct our Endeavours 


e to find out fit and proper Laws for Advance- 


« ment of Trade and Commerce. 


&« After all this, we moſt humbly beſeech your 
* Majeſty to believe, That it is with extream Un- 
ce willingneſs and Reluftancy of Heart that we are 
ce brought to differ from any thing which your Majeſty 
« hath thought fit to purpoſe; and though we do no 
* ways doubt but that the unreaſonable Diſtem- 
« pers of Mens Spirits, and the _ Mutinies 
e and Conſpiracies which were carried on during 


< the late Intervals of Parliament, did reaſonably - 


& incline your Majeſty to endeavour by your De- 
& clarationtogiveſome Allay to thoſe ill Humours, 
ce till the Parliament aſſembled, and the Hopes of 
e an Indulgence, if the Parliament ſhould con- 
s ſent to it; eſpecially ſeeing the Pretenders to 


* this Indulgence did ſeem to make ſome Title 


“e to it by virtue of your Majeſty's Declaration 
* from Bredah : Nevertheleſs, we your Majeſty's 
& moſs dutiful and loyal Subjects, who are now re- 
* turned to ſerve in Parliament, from thoſe ſeveral 
Parts and Places of your Kingdom for which 
ve are choſen, Do humbly offer it to your Maje- 
e ſty's great Wiſdom, that it is in no ſort adviſable 
ce that there be any Indulgence to ſuch Perſons who 
«© preſume to diſſent from the Aft of Uniformity and 
% Religion eſtabliſhed, for theſe Reaſons. 

& We have conſidered the Nature of your Ma- 
jeſty's Declaration from Bredah, and are humbly 
of Opinion, That your Majeſty ought not to be 
< preſſed any further. | 

*© Becauſe it is not a Promiſe in itſelf, but only a 


cc 


cc 


* ons todo what in you lay, and whata Parliament 


ſhould adviſe your Majeſty to do, and no ſuch 
© Advice was ever given, or thought fit to be 
c offered; nor could it be otherwiſe underſtood, 


cc 


* becauſe there were Laws of Uniformity then in 
Being, which could not be diſpenſed with bur 
** by Act of Parliament. 2 


cc 


gracious Declaration of your Majeſty's Intenti- 


274% 142. The Trial of the Seven Biſhops, Trin. 4. Jac. II. 


Sir Rob. Sawyer. This 1s all that we read this 
for; your Lordſhip and the Jury ſee what is here 
declared by the Parliament, That the Act of Uni- 
formity could not be diſpenſed with, without an 
Act of Parliament. 

Next, my Lord, we ſhall ſhew you what was 
done in the Year 1672, Read the King's 
Speech the yth of February, 1672. 

[The Journals of the Lords Houſe were deli- 

vered in.] 


Clerk reads. Die Mercurij, 5. Februarij, 1672. 
My Lords and Gentlemen, 


have called you ſooner together, but that I 
% was willing to caſe you and the Country, till 
c there were an abſolute Neceſſity. a 

“% Since you were laſt here, I have been forced 
to a molt important, neceſſary and expenſive 
War; and I make no doubt but you will give 
«© me ſuitable and effectual Aſſiſtance to go through 
* with it. I refer you to my Declaration for the 
* Cauſes, and indeed the Neceſſity of this War, 
and ſhall now only tell you, That I might have 
digeſted the Indignities to my own Perſon, ra- 
ther than have brought it to this Extremity, if 
the Intereſt, as well as the Honour of the whole 
Kingdom had not been at Stake; and if I had 


& ever met with the like Advantage. 

“ You will find that the laſt Supply that you 
gave me, did not anſwer Expectation for the 
Ends you gave it, the Payments of my Debts; 
therefore I muſt in the next Place recommend 
* them again to your ſpecial Care. 

“Some few Days before I declared the War, I 
put forth my Declaration for Indulgence to 
Diſſenters, and have hitherto found a good 


* when I had War Abroad: There is one Part 
* in it that has been ſubject to Miſconſtructions, 
which is that concerning the Papiſts, as if more 
Liberty was granted to them than to other Re- 
cuſants, when 'tis plain there is leſs ; for the 
others have publick Places allowed them, and I 
never intended that they ſhould have any, but 
only have the Freedom of their Religion in their 
own Houſes, without any Concourſe of others ; 
* and I could not grant them leſs than this, when 
I had extended ſo much more Grace to others, 
& molt of them having been Loyal, and in the 
& Service of me, and the King my Father: And 
* in the whole Courſe of this Indulgence Ido not 
intend that it ſhall any way prejudice the 
“ Church, but I will ſupport its Rights, and it in 
« its full Power. | 

« Having faid this, I ſhall take it very ill to re- 
« ceive Contradiction in what J have done; and I 
c will deal plainly with you, I am reſolved to ſtick 
c to my Declaration. | | 

There is one Jealouſy more which is malici- 
e ouſly ſpread Abroad, and yet ſo weak and frivo- 
lous, that I once thought it not of Moment 
c enough to mention; but it may have gotten 
ſome Ground with ſome well- minded People, 
ce and that is, that the Forces which I have raiſed 
in this War were deſigned to controul Law and 
Property. I wiſh I had had more Forces the laſt 
Summer; the Want of them then, convinces me, 
* I muſt raiſe more againſt this next Spring; and 
* I do not doubt but you will conſider the Charge 
of them in your Supplies, 


A 
* 


R 6 
R 0 


* will 


cc I AM glad to ſee you here this Day. I would 


omitted this Conjuncture, perhaps I had not again 


Effect of it, by ſecuring my Peace at Home, 


N 
0 
( 
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« ] will conclude with this Aſſurance to you, 


« That I will preſerve the true Reformed Prote- 
« {tant Religion, and the Church, as it is now 
cc eſtabliſhed in this 1 and that no Man's 
cc Property or Liberty ſhall ever be invaded. I 
cc leave the reſt to the Chancellor. 
Ur. S. Pemberton. Now go to the Journal of the 
Commons of the 14th of February, 1672. 

[The Journal put in.] 

Clerk reads. Veneris 13. die Februarij, 1672. 
% Mr. Powle reports from the Committee ap- 
te pointed to prepare and draw 3 a Petition and 
« Addreſs to his Majeſty, the ſaid Petition and 
« Addreſs, which he read in his Place, and after- 
c yards delivered the ſame in at the Clerk's Table, 
« and the ſame being again twice read, is as fol- 
„ loweth;z 12. 


Moſt Gracious Sovereign, 


1 E your Majeſty's moſt Loyal and Faithful 
* W Subjects, the Commons aſſembled in Par- 
* liament, do in the firſt Place, as in all Duty 
bound, return your Majeſty our moſt humble and 
<« hearty Thanks for the many Gracious Promiſes 
and Aſſurances which your Majeſty has ſeveral 
Times, during this preſent Parliament, given to 
& us, that your Majeſty would ſecure and maintain 
c unto us the true Reformed Proteſtant Religion, 


<« our Liberties and Properties; which moſt gra- 


& cious Aſſurances your Majeſty, out of your 
“great Goodneſs, has been pleated to renew unto 
& us, more particularly at the Opening of this pre- 
& {ent Seſſion of Parliament. 

“ And further, we crave Leave humbly to re- 
c preſent, that we have with all Duty and Expedi- 
c tion, taken into Conſideration the ſeveral Parts 
of your Majeſty's laſt Speech to us; and withal, 
© the Declaration therein mentioned for Indul- 
* gence'to Diſſenters, dated the 1 7th of March laſt: 
And we find our ſelves bound in Duty to 
** infozm your Bajeſty, That Penal Sta- 
< tutes, in Patters Eccleſtaſtical, cannot be 
e ſuſpended but by Act of Parliament. 

e therefore, the * Citizens and Bur- 
ce geſſes of your Majeſty's Houſe of Commons, do 
&« moſt humbly beſeech your Majeſty, That the ſaid 
&« Laws may have their free Courſe, until it ſhall be 
& otherwiſe provided for by Att of Parliament : And 
& that your Majeſty would graciouſly be pleaſed 
to give ſuch Directions herein, that no Appre- 
& henſions or Jealouſies may remain in the Hearts 
« of your Majeſty's good and faithful Subjects. 


„ Reſolved, &c. | | 

That this Houſe doth agree with the Com- 
© mittee in the Petition and Addreſs by them drawn 
up to be preſented to his Majeſty. 

Sir Rob. Sawyer, Now turn to the 24th of Fe- 
bruary, 1672, in the ſame Book. 

Clerk reads. Lune 24. Februarij, 1672. 


Mr. Secretary Coventry reports and preſents 
in Writing from his Majeſty, his Anſwer to the 
% humble Petition and Addreſs of this Houſe, 
& which was thrice read, and the Matter debated, 
“and is as followeth; wiz. 


CHARLES R. 
cc IS Majeſty hath received an Addreſs from 
cc you, and he hath ſeriouſly conſidered of 
ce it, and returns you this Anſwer, That he is ve- 
« ry much troubled, that that Declaration which 


he put out for Ends ſo neceſſary for the Quiet 
<« of his Kingdom, and eſpecially in that Con- 
“ juncture, ſhould have proved the Cauſe of Diſ- 
quiet in his Houſe of Commons, and give Oc- 
&« caſion to the queſtioning of his Power in Eccle- 
*6 ſtaſticks, which he finds not done in the Reigns 
of any of his Anceſtors. He is ſure he never 
« had Thoughts of uſing it otherwiſe than as it 
« hath been entruſted in him, to the Peace and 
* Eſtabliſhment of the Church of England, and 
© the Eaſe of all his Subjects in general: Neither 
© does he pretend to the Right of Suſpending any 
« Laws, wherein the Properties, Rights, or Li- 
<« berties of any of his Subjects are concerned, nor 
© to alter any thing in the Eſtabliſhed Doctrine or 
“ Diſcipline of the Church of England. But his 
only Deſign in this, was to take off the Penal- 
ties the Statutes inflicted upon Diſſenters, which 
he believes, when well conſidered of, you your 


& ſelves would not wiſh executed according to 


the Rigour and Letter of the Law; neither 
“ hath he done this with any Thought of avoid- 
<< ing or precluding the Advice of his Parliament 
and if any Bill ſhall be offered, which ſhall 
% appear more proper to attain the aforeſaid 
« Ends, and ſecure the Peace of the Church and 
Kingdom, when tendred in due Manner to him, 
he will ſhew how readily he will concur in all 
« Ways that ſhall appear good for the Kingdom. 

Sir Rob. Sawyer. Turn to the 26th of February, 
1672. 

2 reads. Die Mercurij 26. Februarij, 1672. 

«© Mr. Powle reports from the Committee ap- 
pointed to conſider of an Anſwer to return ro 
“his Majeſty's laſt Meſſage upon the Debate of 
© the Houſe, an Anſwer agreed by the Com- 


© mittee, and drawn up, and put into Writing, 


& which he read in his Place, and then delivered 
ce theſame in at the Clerk's Table, where it was 
& twice read, and is as followeth; v7z. 


Moſt Gracious Sovereign, 


4 E your Majeſty's moſt humble and loyal 

W Subjedts d Shes Citizens and 2 
« geſſes in this preſent Parliament aſſembled, do 
« render to your molt ſacred Majeſty our moſt 
6% qdutiful Thanks, for that to our unſpeakable 
„Comfort, your Majeſty has been pleaſed fo 
often to reiterate unto us thoſe gracious Pro- 
*“ miſes and Aſſurances of maintaining the Religi- 
on now eſtabliſhed, and the Liberties and Pro- 
“ perties of your People; and we do not in the 
bs: [eaſt Meaſure doubt but that your Majeſty had 
& theſame gracious Intention in giving Satisfaction 
© to your Subjects, by your Anſwer to our laſt 
c Petition and Addreſs: Vet, upon a ſerious Conſi- 
c deration thereof, He find that the ſaid Anſwer is 
« not ſufficient to clear the Apprehenſions that may 
&« juſtly remain in the Minds of your People, by your 
« Majeſty's having claimed a Power to ſuſpend Pe- 
« nal Statutes in Matters Eccleſiaſtical, and which 
« your Majeſty does ſtill ſeem to aſſert, in the ſaid 
« Anſwer, to be entruſted in the Crown, and never 
« queſtioned in the Reigns of any of your Anceſtors : 
“ Wherein we humbly concave your Majeſty has 


been very much miſinformed; fence no ſuch 


« Power ever was claimed or exerciſed by any of your 
« Majeſty's Predeceſſors ; and if it ſhould be ad- 
„ mitted, might tend to the interrupting the free 
« Courſe of the Laws, and altering the Legiſlative 
« Power, which hath always been acknowledged to 


“ refide in your two Houſes of Parliament. « W 
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& We therefore with an unanimous Conſent 


become again moſt humble Suitors unto your 


e Sacred Majeity, That you would be pleaſed to give 
* usa full and ſatisfactory Auſctver so our ſaid Petiti- 
« ou and Addreſs, and that your Majeſty would take 


fich effeftual Order, that the Proceedings in this 


« Matter may not for the future be drawn into Con- 
&« fequeuce or Example. 


% The Anſwer to his Majeſty's Meſſage was 


again read by Paragraphs, and the ſeveral Para- 


cc 


graphs to the laſt were, upon the Queſtion, 
teverally agreed. 
“ The lait Paragraph being read, and the Que- 
e ſtion being put, that the Word ananimous ſhould 
* ſtand in the Pargraph, 

The Houle divided. — The Nees go out. 

Tellers. 
Lord Sr. John, 
Mr. Yauzhan, 
Sir Richard Temple, = 
Sir Philip Howard, for the Noes, 77. 
And ſo it was reſolved in the Affirmative, 
Ihe Queſtion being put to agree to the Para- 
graph, it was reſolved in the Affirmative. 

*© Reſolved, c. 
* That the whole Addreſs be agreed to, as it 
was brought in by the Committee. 
Ser Rob. Saceger. Now turn to the Lords Jour- 
nal, and there your Lordſhip will ſee, that the 
King does communicate this Addreſs to the Lords, 
and deſires their Advice. 

Read the 1ſt of March, 1672. 

Clerk reads. Die Sabbati primo die Martii, 1672. 

His Majeſty this Day made a ſhort Speech, 
© as follows. 

My Lords,. | 
4 Nou know, that at the 2 of this Seſ- 
ſion, I ſpoke here to your Satisfaction; it has 
notwithſtanding begotten a greater Diſquiet in 
the Houſe of Commons than I could have ima- 
gined, | 
I received an Addreſs from them, which I 
looked not for, and I made them an Anſwer 
that ought to have contented them; but on 
the contrary, they have made me a Reply of 
ſuch a Nature, that I cannot think fit to proceed 
any further in this Matter without your Ad- 


cc 
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I have commanded the Chancellor to ac- 
ce quaint you with all the Tranſactions, wherein 
< you will find both me and your ſelves highly 
© concerned. I am ſenſible for what relates to 
* me, and I aſſure you, my Lords, I am not leſs 
ſo for the Privilege, and the Honour of this 
Tone. 

% Afterwards the Lord Chancellor read the 
“ ſeveral Papers and Addreſſes of the Houle of 
* Commons, and his Majeſty's Anſwer there- 
unto, and opened his Majeſty's Proceedings up- 
© on them. 


The Addreſs of the Houſe of Commons was 


cc 


cc 


read. | 


Sir Rob. Sawyer. Paſs over that, you have read 
it already. | 

Clerk reads. The next, his Majeſty's Anſwer to 
the Addreſs of the Houſe of Commons was read as 
tollows, —— 

Sir Rob. Sawyer. That hath been read too. 

Clerk reads. Then was read the Reply of the 
Houſe of Commons to his Majeſty's Anſwer, as 
followeth,— 


cc 


Mr. Finch, You have read that likewite. 

Clerk reads. Upon this it is ordered, that the 
© Lord Treaſurer, Duke of Buckingham, Earl of 
* Bridgwater, Earl of Nozthampton, Earl of Briſtol, 


_ © Earl of Berks, Earl of Bolingbroke, and the Earl of 


cc 


Angleſey, do forthwith withdraw and conſider 
cc 


what humble Thanks is fit to be given to his 
Majeſty for his great Favour in communicating 
this Buſineſs to this Houſe, and report the fame. 
And accordingly, - the faid Lords Committees 
did withdraw themſelves for that Purpoſe. _ 
* The Lords being returned, the Duke of Bucł- 
ingham reported what the Committee had pre- 
pared to preſent to his Majeſty by way of Thanks, 
which was read as followeth. | | 
© Wethe Lords Spiritual and Temporal in Par- 
** liament aſſembled, do unanimouſly preſent to 
your Sacred Majeſty our moſt humble Thanks, 
for having been pleaſed to communicate to us 
what has paſſed between your Majeſty and the 
Houſe of Commons, whereby you have gra- 
ciouſly offered us the Means of ſhewing our 
Duty to your Majeſty, and of aſſerting the 
antient juſt Rights and Privileges of the Houſe 
of Peers. 
* 'The Queſtion being put, whether to agree 
& with the Committee, 
& It was reſolved in the Affirmative. 
* Ordered, that his Majeſty be deſired, that his 
Speech, and the Papers read this Day, may be 
entered into the Journal-Book of this Houle. 
The Lord Treaſurer, the Duke of Bucking- 
ham, and the Lord Chamberlain, are appointed 
to attend his Majeſty preſently, to know his 
Pleaſure, what Time and Place this whole Houſe 
© ſhall wait upon him, to preſent the humble 
«© Thanks of this Houſe, for his great Favour 
„ ſhewed this Day. 81 

% Ordered, that upon Monday Morning next, 
„this Houſe will debate the whole Matter of his 
„ Majeſty's Speech, and theſe Papers; and to 
“ conſider the Points of Privilege, and what elſe 
may ariſe thereupon. | 

The Lords that were appointed to attend his 
% Majeſty, return with this Anſwer, 

„ That his Majeſty has appointed this After- 
& noon at five of the Clock, for this Houſe to 
„ wait upon him in the Banquetting-Houſe at 
« Whitehall. | 

* Ordered, that all the Judges now in Town, 
&« ſhall attend this Houſe on Monday Morning 
ment. 

Sir Rob. Sawyer. The third of March, 1672, is 
the "ext. | | 

Clerk reads. Die Lune 3. die Martii, 1672. 

© 'The Lord Chancellor reported, that the 
« whole Houſe on Saturday laſt waited upon his 
cc N at Mhitehall, and preſented the humble 
& Addreſs of this Houſe, and his Majeſty was 
ce pleaſed to return this Anſwer. 

My Lords, 
& I take this Addreſs of yours very kindly ; I 
will always be very affectionate to you, and ex- 
“ pect you ſhould ſtandby me, as I will always by 
e you. | 

« Then the Houſe took into Conſideration 
ce the whole Matter of his Majeſty's Speech 
&« on Saturday, and the three Papers which his 
& Majeſty acquainted this Houſe withal, and 
c all the ſaid Papers in their Order were read, 
« and after a long Debate, the Queſtion be- 
ing put, | 


cc 
cc 
cc 
cc 


cc 
cc 
cc 


cc 


cc 


cc 
cc 
cc 
cc 


cc 


cc 


cc 
cc 
cc 


& Whe- 
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ce Whether this Houſe ſhall in the firſt Place 
© enter into Conſideration of giving Advice to his 
« Majeſty? 

« It was reſolved in the Affirmative. 

« Tr is ordered, that this Buſineſs ſhall be taken 
ce into Conſideration to Morrow Morning, at nine 
& of the Clock, the firſt Buſinets. 

* Ordered, That the Judges now in Town, ſhall 
« attend to Morrow Morning. 
Sir Rob. Sawyer. The 4th of March, 1672. 

Clerk reads. Next, The Houſe took into 
ce Conſideration the Advice to be given to his 
« Majeſty concerning the Addreſſes made to him 
« from the Houſe of Commons. 

© he Addreſſes of the Houſe of Commons, 
© and his Majelty's Anſwer were read, and after 
© a long Debate, the Queſtion being put, W he- 
ce ther the King's Anſwer to the Houle of Com- 
* mons, in referring the Points now controverted 
* to a Parliamentary Way by Bill, is good and 
< gracious, that being a proper and natural Courſe 
* for Satisfaction therein? 
It was reſolved in the Affirmative. | 
Sir Rob. Sawyer. The 8th of March, 1672. 
Clerk reads. Die Sabbati 8. die Martij, 1672. 
* His Majeſty in his Royal Throne, adorned 
ce with his Crown and Regal Ornaments, com- 
© manded the Gentleman Uther of the Black- 
* Rod, to give Notice to the Houle of Commons, 
that they attend his Majeſty preſently. 

The Commons being come with their Speak- 
ce er, his Majeſty made this ſhort Speech follow- 


<* ing. 
My Lords and Gentlemen, 


* er you preſented me an Addreſs, as the 
ec beſt Means tor the Satisfying and Compo- 
c“ ſing the Minds of my Subjects, to which I 
ce freely and readily agreed, and I ſhall take Care 
& to ſee it performed accordingly. 

* I hope, on the other Side, you Gentlemen of 
cc the Houſe of Commons will do your Part; for 
«& muſt put you in mind, it is near five Weeks 
ce ſince I demanded a Supply, and what you voted 
© unanimouſly upon it, did both give Lite to my 
« Affairs at Home, and diſhearten mine Enemies 
& Abroad; but the ſeeming Delay it hath met 
c withal ſince, hath made them to take new Cou- 
rage, and they are now preparing for this next 
ce Summer a greater Fleet, as they tay, than ever 
* they have had yet; fo that if the Supply be not 
e very ſpeedily diſpatch'd, it will be altogether in- 
te effectual, and the Safety, Honour and Intereſt 
e of England mult of Neceſlity be expoſed. Pray 
ce lay this to Heart, and let not the Fears and Jea- 
ve louſies of ſome draw an inevitable Ruin upon 
& us all. 

* My Lords and Gentlemen, 

« If there be any Scruple remaining with you con- 
ce cerning the Suſpenſion of Penal Laws, I here faith- 
« fully promiſe you, That what has been done in that 
& Particular, ſhall not for the future be drawn ei- 
ce ther into Conſequence or Example. And as I dail 
expect from you a Bill for my Supply, fo I al- 

* ſure you, I ſhall as willingly paſs any other you 
* ſhall offer me that may — to the giving you 
& Satisfaction in ail your juſt Grievances. 

Next my Lord Chancellor reported, That 
* both Houſes waited upon the King Yelterday, 
“e and preſented him with the Addrels againſt the 
* Growth of Popery, and his Majeſty hath been 
«* pleaſcd to return this Anſwer, | 

Vor. IV. 


« My Lords and Gentlemen, 

* I do heartily agree with you in your Addreſs, 
and ſhall give ſpeedy Order to have it put in 
Execution. There is one Part to which I believe 
it is not your Intention that it ſhould extend; 
© for I can ſcarce ſay, thole are in my Pay that 
© are preſently to be employed abroad; but as for 
call other Parts, I ſhall take Care it thall be done 
ens you deſire. 

After which the Lord Chancellor ſaid, he had 
ſomewhat more to impart to the Houle by the 
King's Command, which was, 

That his Majeſty laſt Night, having ſpoken with 
ſeveral Members of both Houſes, found ſome Dis 
ſatisfaction remaining concerning his Anſwer to their 
Addreſs in the Particular of he Officers to be em- 
ployed abroad, of which Number he had five or fix 
that were of the beſt Officers of France and Flan- 
ders, and being his own Subjects, he had been ve- 
ry ſollicitous to get; but if that bred any Umbrage, 
the King commanded him to let them know, that be 
_ to give both his Houſes full Satisfaction to their 

efires. 

There was another Particular that the Lord Chan- 
cellor ſaid he thought fit io acquaint them with, 
which, though it was by his Majeſty's. Leave, yet it 
was not by his Command: However, he thought 
it his Duty to acquaint the Houſe with it (Mr. Se- 
cretary Coventry intending to acquaint the Houſe 
of Commons with the ſame) That his Majeſty had 
the laſi Night, in Purſuance of what he then intend- 
ed, and declared this Morning, concerning the Suſpen- 
ſion of Penal Laws not being for the future drawn 
either into Conſequence or Example, cauſed the origi- 
nal Declaration under the Great-Seal, to be cancel- 
led in his Preſence, whereof himſelf and ſeveral other 
Lords of the Council were Witneſſes. 

Sir Rob. Sawyer. Turn to the roth of March, 
1672. 

Clerk reads. Die Lune decimo die Martij, 1672. 

* Ordered, That what my Lord Chancellor 
* {aid on Saturday laſt concerning his Majeſty's 
* cauſing the vacating his Indulgence under the 
© Great Seal of England, ſhall be entred into the 
*© Journal-Book of this Houſe as on Saturday laſt. 

Sir Rob. Sawyer. We ſhall now come to that 
which paſs'd in the Parliament in 1685—— Read 
the gth of November, 1685. 

[The Journal of the Lords, 1685, put in.] 

Clerk reads. His Majeſty being on his Royal 
* Throne adorned with his Regal Robes and 
«© Crown (the Lords being in their Robes alſo) 
* commanded the Gentleman-Uſher to give No- 
& tice to the Houſe of Commons that they imme- 
& diately attend his Majeſty; who being come, 
e his Majeſty made the following Speech. 


& My Lords and Gentlemen, 


oy Fter the Storm that ſeemed to be coming 
upon us when we parted laſt, Lam glad to 
« meet you all again in ſo great Peace and Quietneſs , 
« God Almighty be praiſed, by whoſe Bleſſing 
« that Rebellion was ſuppreſſed; but when 1 
cc reflect what an inconſiderable Number of Men 
ce began it, and how long they carried it on with- 
« out any Oppoſition, I hope every body will be 
&« convinced that the Militia, which hath hitherto 
& been ſo much depended upon, is not ſuſſicient 
cc for ſuch Occaſions, and that there is nothing but 
c a good Force of well-diſciplin'd Troops in con- 
ce ſtant Pay that can defend us from ſuch as either 
c at Home or Abroad are diſpoſed ro diſturb us. 

| Ccc * And 
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ce And in Truth, my Concern for the Peace and 
© Quiet of my Subjects, as well as for the Safcty 


9 — 3 


© your Majeſty has been pleaſed to give us repeat- 


* ed Aſſurances you will always defend and {up- 
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« of the Government, made me think it necellary 


c to encreaſe the Number to the Proportion 1 


< have done. This I owed as well to the Honour 
* as to the Security of the Nation, whoſe Re- 
e putation was ſo infinitely expoſed unto all our 
« Neighbours, by having lain open to this late 
ee wretched Attempt, that it is not to be repaired 
*. without keeping ſuch a Body of Men on Foot, 
© that none may ever have the Thoughts again of 
* finding us fo milerably unprovided. | 
© It is for the Support of this great Charge, 

&« which is now more than Double to what it was, 
& that I ask your Aſſiſtance in giving me a Supply 
ce anſwerablèe to the Expence it brings along with 
© jt: And I cannot doubt, but what I have be- 
* gun ſo much for the Honour and Defence of 
© the Government, will be continued by you with 
all the Chearfulneſs and Readineſs that is requi- 
© ſite for a Work of ſo great Importance. 
Let no Man take Exceptions that there are ſome 
Officers in-the Army not qualified according to the 
ce late Teſts for their Employments : The Gentle- 
* men, I mult tell you, are moſt of them well 
& known to me, and having formerly ſerved with 
& me on ſeveral Occaſions, and always approved 
© the Loyalty of their Principles by their Pra- 
* Etices, I think them fit now to be employed un- 
der me; and will deal plainly with you, that 
after having had the Benefit of their Services in 
* fſuch Time of Need and Danger, I will neither 
& expoſe them to Diſgrace, nor myſelf to the Want of 
& them, if there ſhould be another Rebellion to make 
& them nece{/ary to me. ue 
* I am afraid ſome Men may be ſo wicked to 
hope and expect that a Difference may happen 
© between you and me upon this Occaſion; but 
« when you conſider what Advantages have riſen 
* ro us ina few Mdnths by the good Underſtand- 
ing we have hitherto had, what wonderful Ef- 
« fects it has already produced in the Change of 
the whole Scene of Affairs abroad, ſo much 
more to the Honour of the Nation, and the Fi- 
gure it ought to make in the World, and that 
nothing can hinder a further Progreſs in this 
Way, to all our Satisfactions, but Fears and 
TJealoufies amongſt ourſelves; I will not appre- 
© hend that ſuch a Misfortune can befal us as a 
© Diviſion, or but a Coldneſs between me and 
you; nor that any thing can ſhake you in your 
© Steadineſs and Loyalty to me, who, by God's 
“ Bleſſing, will ever make you all Returns of 
© Kindnels and Protection, with a Reſolution to 
venture even my own Life in the Defence of 
«« the true Intereſt of this Kingdom. 

Sir Rob. Sawyer, Turn to the Commons Jour- 
nal the 16th of November, 1685. 

[The Journal of the Houſe of Commons put in.] 
\ Clerk reads. Die Lune 16. die Novemb. 1685. 
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Moſt gracious 8 overeign, 
*. W E your Majeſty's moſt loyal and faithful 


Subjects, the Commons in Parliament 


© afſembled, do in the firſt Place (as in Duty 


* bound) return your Majelty our moſt humble 
** and hearty Thanks for your great Care and Con- 


duct in the Suppreſſion of the late Rebellion, 


** which threatned the Overthrow of this Govern- 
ment both in Church and State, and the utter- 
moſt Extirpation of our Religion by Law eſta- 


_ ** bliſhed, which is moſt dear unto us, and which 


2 


port, which with all gratetul Hearts we ſhall 
** ever acknowledge. 

* We further crave leave to acquaint your Ma- 
c jeſty, That we have with all Duty and Readi- 
* nels taken into our Conſideration your Majeſty's 
“ gracious Speech to us; and as to that Part of it 
* relating to the Officers in the Army not qualified 
* for their Employment according to an Act of Par- 
* liament made in the 251% Year of the Reign of your 
* Majeſty's Royal Brother of bleſſed Memory, enti- 
** tiled, An Act for preventing Dangers that may 
** happen by Popiſh Recuſants, Vie do, out of our 
bounden Duty, humbly repreſent unto your Maje- 
* /ty, That thoſe Officers cannot by Law be capable 
% of their Employments, and that the Incapacities 
they bring upon themſelves thereby, can no ways be 
e taken off but by Act of Parliament. 
* Therefore out of the great Deference and Du- 
ty we owe unto your Majeſty (who has been 
graciouſly pleaſed to rake Notice of their Ser- 
ce vices to you) we are preparing a Bill to paſs both 
* Houſes for your Royal Aſſent, to indemnify them 
ce from the Penalties they have now incurred; and 
* becauſe the Continuance of them in their Employ- 
ments ma) be taken to be diſpenſing with that Law 
* without Act of Parliament, the Conſequence of 
which 1s of the greateſi Concern to the Rights of 
all your Majeſty's dutiful and loyal Subjects, and to 
&« all the Laws made for the Security of their Reli- 
gion; 
e therefore, the Knights, Citizens and Bur- 
geſſes of your Majeſty's Houſe of Commons, 
do moſt humbly beſeech your Majeſty, that you 
© would be graciouſly pleaſed to give ſuch Directions 
therein that no Apprehenfions or Fealouſies may re- 
main in the Hearts of your Majeſty's good and faith- 
© ful Subjefs. | 

Mr. Pollexfen. My Lord, we pray that theſe half 
Dozen Lines of the Statute 1 EE. may be read. 
[ 4 Statute-Book was then produced by Mr. Ince.] 

L. C. J. We will have it read out of our own 
Book. [Which was delivered into Court.) 

Clerk reads. This is 1 Eliz. Cap. 2. An Act for 
* Uniformity of Religion, c. Whereabout is it? 

Mr. Ince. Tis the 1fth Paragraph, at theſe 
Words And for the due Execution, Oc. 

Cler reads. And for due Execution hereof, 
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* the Queen's moſt Excellent Majeſty, the Lords 


* Spiritual and Temporal in this Parliament aſ- 
* ſembled, do in God's Name earneſtly require and 
1 charge all the Archbiſhops and Biſhops, and 
* ſelves, to the utmoſt of their Knowledge, that the 
due and true Execution hereof may be had 
ce throughout their Dioceſſes and Charges, as they 
will anſwer before God for ſuch Evils and Plagues, 
wherewith Almighty God may juſtly punith his 
People for neglecting this good and wholeſome 
« Law. | 
Mr. Serj. Levinz. Now, my Lord, if your 
Lordſhip pleaſes, the Charge is a Charge for a Li- 
bel, and there are two Things to be conſidered. 
Firſt, Whether the Biſhops did deliver this Pa- 
per to the King? But that we leave upon the Evi- 


dence that has been given; only we fay, there has 


been no direct Proof of that. 

In the next Place, ſuppoſing they did deliver 
this Petition to the King, Whether this be a Libel 
upon the Matter of it, the Manner of delivering 
it, or the Perſons that did it? 


And 


other Ordinaries, that they ſhall endeavour them 
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And with Submiſſion, my Lord, this cannot be 
a Libel, although it be true, that they did ſo de- 
liver it. 

Firſt, my Lord, there is a little Diſingenuity 
offered to my Lords the Biſhops, in only ſetting 
forth Part, and not the Whole, in only reciting the 
Body, and not the Prayer. 

But, my Lord, with your Lordſhip's Favour, 
taking the petitionary Part, and adding it to the 
other, it quite alters the Nature of the Thing; for 
it may be, a Complaint without ſeeking Redreſs 
might be an ill Matter; but here taking the 
Whole together, it appears to be a Complaint of 
a Grievance, and a Deſire to be eaſed of it. 

With your Lordſhip's Favour, the Subjects have 
a Rightto petition the King in. all their Grievan- 
ces, ſo ſay all our Books of Law, and ſo ſays the 
Statute of the Thirteenth of the late King; they 
may petition, and come and deliver their Petition 
under the Number of ten, as heretofore they 
might have done, fays the Statute z ſo that they 
all Times have had a Right ſo to do, and indeed 
if they had not, it were the moſt lamentable Thing 
in the World, that Men muſt have Grievances up- 


on them, and yet they not to be admitted to ſeek 


Relief in an humble Way. 

Now, my Lord, this is a Petition ſetting forth 
a Grievance, and praying his Majeſty to give 
Relief. And what is this Grievance? It is that 
Command of his, by that Order made upon my 
Lords the Biſhops, to diſtribute the Declaration, 
and cauſe it to be read in the Churches: And 
pray, my Lord, let us conſider what the Effects 
and Conſequences of that Diſtribution and Read- 
ing is: It is to tell the People, that they need not 
ſubmit to the Act of Uniformity, nor to any Act 
of Parliament made about Eccleſiaſtical Matters, 
for they are ſuſpended and diſpended with. This 
my Lords the Biſhops muſt do, if they obey this 
Order; but your Lordſhip ſees, if they do it, they 
lie under an Anathema by the Statute of 1 Eliz. 
tor there they are under a Curſe if they donot look 
to the Preſervation and Obſervation of that Act: 
But this Command to diſtribure and read the De- 
claration, whereby all theſe Laws are diſpenſed 


with, is to let the People know, they will not do 


what the Act requires of them. 

Now, with your Lordſhip's Favour, my Lords 
the Biſhops lying under this Preſſure, the Weight 
of which was very grievous upon them, they by 
Petition apply to the King to be eaſed of it, 
which they might do as Subjects: Beſides, my 
Lord, they are Peers of the Realm, and were molt 
of them ſitting as ſuch, in the laſt Parliament, 
where, as you have heard, it was declared, ſuch a Diſ- 
penſation could not be; and then in what a Cafe 
thould they have been, if they ſhould have di- 
tributed this Declaration, which was ſo contra- 
ry to their own Actings in Parliament? What 
could they have anſwered for themſelves, had they 
thus contributed to this Declaration ? when they 
had themſelves before declared, that the King could 
not diſpenſe. 

And that this was no new Thing, for it had 
been ſo declared in a Parliament before, in two Seſ- 
fions of it, in the late King's Reign, within a very 
little Time one of another; and ſuch a Parliament 
that were ſo liberal in their Aids to the Crown, 
that a Man would not think they ſhould go about 
to deprive the Crown of any of its Rights. It 
was a Parliament that did do as great Services for 


the Crown as ever any did, and therefore there is 


Vor. IV. | I 
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no Reaſon to ſuſpect, that if the King had had 
ſuch a Power, they would have appeared fo ear- 
neſt againſt it. 

But, my Lord, if your Lordſhip pleaſes, theſe 
are not the Beginnings of this Matter; for we have 
ſhewed you from the Fifteenth of Richard the Se- 
cond, that there was a Power granted by the 
Parliament to the King to diſpenſe with a par- 
ticular Act of Parliament, which argues, that it 
could not be without an Act of Parliament: And 
in 1662, tis ſaid expreſly, that they could not be 
diſpenſed with but by an Act of Parliament. "Tis 
ſaid fo again in 1672, the King was then plea- 
ſed to ſame to himlelf ſuch a Power as is pre- 
tended to in this Declaration; yet, upon Informa- 
tion from his Houſes of Parliament, the King de- 
clared himſelf ſatisficd that he had no ſuch Power, 
cancelled his Declaration, and promiſed that it 
ſhould not be drawn into Conſequence or Ex- 
ample. And ſo the Commons, by their Prote- 
ſtation, ſaid in Richard the Second's Time, that it 
was a Novelty, and ſhould not be drawn into 
Conſequence or Example. | 

Now, my Lord, if your Lordſhip pleaſes, if 
this Matter that was commanded the Biſhops to 
do, were ſomething which the Law did not al- 
low of, ſurely then my Lords the Biſhops had all 
the Reaſon in the World to apply themſelves to 
the King, in an humble Manner to acquaint him 
why they could not obey his Commands; and to 
ſeek Relief againit that which lay ſo heavy upon 
them. 

Truly, my Lord, Mr. Attorney was very right 
in the as of the Caule at fri, that meg That 
the Government ought not to receive Aﬀeonts, 
no, nor the inferior Officers are not to be affront- 
ed; a Juſtice of the Peace, fo low a Man in Of- 
fice, is not. For a Man to fay to a Juſtice of 
Peace, when he is executing his Office, that he 
does not do right, is a great Crime, and Mr. At- 
torney ſaid right in it: But fuppole a Juſtice of 
Peace were making of a Warrant toa Conſtable, to 
do ſomething that was not legal for him to do, if 
the Conſtable ſhould petition this Juſtice ot the 
Peace, and therein ſet forth, Sir, you are about 
to command me to do a Thing which, I con- 
ceive, is not legal, ſurely that would not be a 
Crime that he was to be puniſhed for; for he does 
bur ſeek Relief, and ſhew his Grievance in a pro- 
per Way, and the Diſtreſs he is under. 

My Lord, this is the Biſhops Caſe, with Submiſ- 
ſion; they are under a Dittreſs, being command- 
ed to do a Thing which they rake not to be legal, 
and they with all Humility, by Way of Petition, 
acquaint the King with this Diſtreſs of theirs, and 
pray him, that he will pleaſe to give Relief, 

My Lord, there is no Law but is either an 
Act of Parliament, or the Common Law; for an 
Act of Parliament there is none for ſuch a Power; 
all that we have of it in Parliamentary Pro- 
ceedings, is againſt it; and for the Common 
Law, ſo far as I have read it, I never did 
meet with any thing of ſuch a Nature, as a Grant 
or Diſpenſation that pretended to diſpenſe with 
any one whole Act of Parliament; I have not fo 
much as heard of any ſuch Thing mentioned b 
any of the King's Council ; but here, my Lord, 
is a Diſpenſation that diſpenſes with a great many 
Laws at once, truly, I cannot take upon me to 
tell how many, there may be forty or above, for 
ought I know, | 
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Therefore, my Lord, the Biſhops lying under 
ſuch a Grievance as this, and under ſuch a Preſſure, 
being ordered to diſtribute this Declaration in all 
their Churches, which was to tell the People they 


- ought to be under no Law in this Caſe, which 


ſurely was a very great Preſſure, both in Point ot 
Law and Conſcience too, they lying under ſuch 
Obligations to the contrary, as they did. With 
Submiſſion to vour Lordihip, and you Gentlemen 
of the Jury, If they did deliver this Petition 
(Publiſhing of it I will not talk of, for there has 
been no Proof of a Publication, but a delivering 
of a Petition to his Majetty in the mot ſecret and 
decent Manner that could be imagined) my Lords 
the Biſhops are not guilty of the Matter charged 


upon them in this Information. It has been ex- 


prefly proved, that they did not go to diſperſe it 
abroad, but only delivered it to the King himſelf: 
And, in ſhort, my Lord, if this ſhould be a Li- 
bel, I know not how ſad the Condition of us 


all would be, if we may not petition when we 


_ ſuffer. | 


Mz. Finch. My Lord, I challenge them to ſhew 
us any one Inſtance of ſuch a Declaration, ſuch a 
General Diſpenſation of Laws, from the Conqueſt 
till 1672. The firſt Umbrage of ſuch a thing 15, 
that of Car. II. 1662; but your Lordſhip hears 


the Declaration of the Parliament upon it. Be- 


fore that, as there was no ſuch thing, ſo your 
Lordihip ſecs what the Parliament did to enable 


the King (not to do this Thing, but ſomething 


like it) in Richard the Second's Time, where you 
ſee the Parliament did give the King a Power 
to diſpenſe with the Statute of Proviſors for a 
Time; but at the ſame Time declared that ve- 
ry Grant of their own to be a Novelty, and that 
it ſhoald not be drawn into Conſequence or Ex- 
ample. EE 
My Lord, we ſhall leave it upon this Point ; 


To ſuſpend Law is all one as to abrogate Laws; 


for ſo long as a Law is ſuſpended, whether the 
Suſpenſion be Temporary, or whether it be for 
ever; whether it be at once, or at ſeveral Times, 
the Law is abrogated to all Intents and Purpoſes: 


But the Abrogation of Laws is Part of the Legi- 


ſlature, that Legiſlative Power is lodged (as I ſaid 
before, and I could never find it otherwiſe, in all 
our Law) in King, Lords, and Commons. 

J. C. J. You did open that before, Mr. Finch. 

Mr. Finch. With this, my Lord, that my 
Lords the Biſhops finding this Order, made upon 
them to publiſh rhis Declaration, did what in 
Duty they were bound to do; and unleſs the Jury 
do End, that they have done that which is con- 
trary to Law and to the Duty of their Places, and 
that this Petition is a Libel, and a ſeditious Libel, 
with an Intent to ſtir up Sedition among the Peo- 


ple (we rely upon it) my Lords the Biſhops can 


never be found guilty upon this Information. 
L. C. J. Have you now done, Gentlemen? 
Mr. Finch. Yes, my Lord, till they give us fur- 
ther Occaſion : If they have any other Evidence 


to offer, we mult anſwer it; if not, this is the 


Anſwer we give to what they have ſaid. 

Mr. Soll. Gen. We make no Bargain with you : 
If you have done, ſay ſo. 

L. C. J. You muſt know, that you are not to 
have the laſt Word. 

Mr. Soll. Gen. You have been three Hours al- 
ready, if you have any more to ſay, pray con- 


clude, 
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Mr. Finch. If they ſay they have no more Evi— 
dence, then we know what we have to do. 

J. C. J. If you do fay any thing more, pray 
let me adviſe you one Thing; don't ſay the 
ſame Thing over and over again; for after ſo much 
Time ſpent, it is irkſome to all Company as well 
as to me. 

Mr. Finch. My Lord, we have no more Evi— 
dence to offer to your Lordſhip at preſent, unleſs 
they, by offering new Evidence, give us Occaſion 
to reply upon them. 

L. C. 7. Gentlemen, you ſhall have all the le- 
gal Favour and Advantage that can be; but, pray 
let us keep to an orderly decent Method of Pro- 
ceeding. | 

Sir Rob. Sawyer. Pray, my Lord, favour me a 
Word before we conclude. My Lord, I do find 
very tew Attempts of this Nature in any King's 
Reign. | 

In the Reign of Henry the Fourth, there was 
an Act of Parliament that Foreigners thould have 
a free Trade in the City of London, notwithſtand- 
ing the Franchiſes of London After the Parlia- 
ment roſe, the King iſſued out his Proclamation, 
forbidding the Execution of that Law, and com- 
manding that it ſhould be in Suſpenſe, u/que ad 
proximum Parliamentum; yet that was held to be 
againſt Law. 

L. C. J. Sir Robert Sawyer, that which you 
are to look to, is the Publiſhing of this Paper, and 
whether it be a Libel or no. And as to the Buſi- 
neſs of the Parliament you mentioned, that is not 


to the Purpoſe. 


Sir Rob. Sawyer. My Lord, I fay, I would put 
it where the Queſtion truly lies; if they don't 
diſpute the Point, then we need not labour it; 
but I don't know whether they will or no, and 
therefore I beg your Lordſhip's Favour to mention 
one Caſe more, and that is upon the Statute of 
31 Hen. VIII. Cap. 8, which enables the King by 
Proclamation, in many Caſes, to create the Law 


which Statute was repealed by 1 Edw. VI. Cap. 12. 


That very Act does recite, that the Law is not to 
be altered, or reſtrained, but by A& of Parlia- 
ment; and therefore the Parliament enables the 
King to do fo and ſo: But that was ſuch a Power, 
that the Parliament thought not fit to continue, 
and it was afterwards repealed ; bur it ſhews, that 
at that Time the Parliament was of the ſame Opi- 
nion, as to this Mattcr, that other Parliaments 

have been ſince. | * 
Mi. Sommers. My Lord, I would only men- 
tion the great Caſe of Thomas and Sorrel in the 
Exchequer-Chamber upon the Validity of a Diſpen- 
ſation of the Statute of Edward the Sixth, touch- 
ing Selling of Wine. There it was the Opinion 
of every one of the Judges, and they did lay it 
down as a ſettled Poſition, that there never 
could be an Abrogation, or a Suſpenſion (which 
is a Temporary Abrogation) of an Act of Par- 
liament, but by the Legiſlative Power. That 
was a Foundation laid down quite through the 
Debate of that Caſe. Indeed it was diſputed, 
how far the King might diſpenſe with the Pe- 
nalties in ſuch a particular Law, as to particu- 
lar Perſons ; but it was agreed by all, that the 
King had no Power to — any Law: And, 
my Lord, I dare appeal to Mr. Attorney Ge- 
neral himſelf, whether in the Caſe of Godden 
and Hales, which was lately in this Court, to 
make good that Diſpenſation, he did not uſe it 
as 
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as an Argument then, that it could not be expound- 
ed into a Suſpenſion : He admitted it not to be in 
the King's Power to ſuſpend a Law, but that he 
might give a Diſpenſation to a particular Perſon, 
was all that he took upon him to juſtify at that 
Time. 

My Lord, by the Law of all civilized Nations, 
if the Prince does require ſomething to be done, 
which the Perſon who is to do it takes to be 
unlawful, it is not only lawful, but his Duty, 
Reſcribere Principi. This is all that is done here, 
and that in the moſt humble Manner that could 
be thought of. Your Lordſhip will pleaſe to ob- 
ſerve how far it went, how careful they were 


that they might not any way juſtly offend the 


King : They did not interpole by giving Advice, 
as Peers; they never ſtirr'd till it was was brought 
Home to themſelves. When they made their Pe- 
tition, all they beg is, that it may not ſo far be 
inſiſted upon by his Majeſty, as to oblige them 
to read it. Whatever they thought of it, they do 
not take upon them to deſire the Declaration to be 
revoked. 

My Lord, as to Matters of Fact alledged in the 
ſaid Petition, that they are perfectly true, we have 
ſhewn by the Journals of both Houſes. In every 
one of thoſe Years which are mentioned in the 
Petition, this Power of Diſpenſation was con- 
ſidered in Parliament, and, upon Debate, de- 
clared to be contrary to Law: There could 
be no Deſign to diminiſh the Prerogative, be- 
cauſe the King hath no ſuch Prerogative. Se- 
ditious, my Lord, it could not be, nor could 
poſſibly ſtir up Sedition in the Minds of the 
People, becauſe it was preſented to the King in 
private and alone: Falſe it could not be, becauſe 
the Matter of it is true: There could be nothing 
of Malice, for the Occaſion was not ſought; the 
Thing was preſſed upon them; and a Libel it 
could not be, becauſe the Intent was innocent, 
and they kept within the Bounds ſet by the Act of 
Parliament, that gives the Subject leave to ap- 
ply to his Prince by Petition when he is ag- 

ieved. 

Mr. Att. Gen. Have you done, Gentlemen? 

Mr. Finch. We have done, Sir. 

Mr. Att. Gen. My Lord, I ſhall be a great deal 
more merciful to your Lordſhip and the | than 
they have been, who have ſpent theſe four Hours 
in that which I think is not pertinent to the Caſe 
in queſtion : They have let themſelves into 
large Diſcourſes, making great Complaints of 
the Hardſhips put upon my Lords the Biſhops, 
by the Order of Council to read his Majeſty's De- 
claration; and putting theſe Words into the In- 
formation of Seditious, Malicious, and Scanda- 
lous: But, my Lord, I admire that Sir Robert 
Sawyer ſhould make ſuch Reflections and Obſer- 
vations upon theſe Words, when I am ſure he will 
ſcarce find any one of his own exhibiting, that 
has ſo few of thoſe aggravating Words as this has; 
and therefore that might have been very well 
ſpared, eſpecially by him. 

In the next Place, my Lord, we are told what 
great Danger our Religion is in by this Declara- 
tion : I hope we have an equal Concern for that 
with them, or any Perſon elſe whatſoever. But, 
however, I am ſure our Religion teaches us, not 
to preſerve our Religion, or our Lives, by any il- 
legal Courſes ; and the Queſtion is, whether the 
Courſe that my Lords the Biſhops have taken to 
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preſerve, as they ſay, our Religion, be legal or 
not: If it be not legal, then I _ ſure our Reli. 
gion will not juſtify the uſing ſuch a Courſe for 
never ſo good an End. 

My Lord, for the Thing itſelf, I do admire that 
they, in ſo long a Time and Search that they have 
made, ſhould not, which I expected, produce 
more Precedents of ſuch a Paper as this is. They 
challenge us to ſhew, that ever there was an 
ſuch Declaration as this: I'll turn the ſame Chal. 
lenge upon them. Shew me any one Inſtance 
that ever ſo many Biſhops did come under pretence 
of a Petition, to reflect upon the King out of 
Parliament. 

Sir Rob. Sawyer. Is that your Way of anſwering, 
Mr. Attorney? 

Mr. Att. Gen. Pray, Sir Robert Sawyer, you 
have had your Time, don't interrupt us; ſure we 


have as much Right to be heard as you. 


L. C. J. You have been heard over and over 
again, Sir Robert Sawyer, already. 
Sir Rob. Sawyer. My Lord, I don't intend to 


interrupt him. 


Mr. Soll. Gen. We cannot make them be quiet, 
they will {till be chopping in upon us. 

Mr. Att. Gen. That is an Art that ſome People 
have always practiſed, not to permit any body to 
ſpeak but themſelves. 

Bur, my Lord, I ſay, that thoſe few Inſtances 
that they have produced, are nothing at all to this 
Matter that is now upon Trial before your Lord- 
ſhip and this Jury: Nay, they are Evidences againſt 
them; for they are only Matters tranſacted in 
Parliament, which are no more to be applied to 
this Thing that is in Controverſy now, than an 
the moſt remote Matter that could be thought of, 
and though they have gone ſo high in Point of 
Time, as to the Reign of Richard the Second, 
yet they have nothing between that and the late 
King's Reign, to which they ar laſt have deſcend- 
ed down. 

But, my Lord, I fay, that all the Talk of Rich- 
ard the Second's Time is wholly out of the Caſe : 
Truly, I do not doubt but that in Richard the Se- 
cond's Time they might find a great many In- 
ſtances of ſome ſuch fort of Petitioning as this; 
for our Hiſtories tell us, that at that Time they 
had 40,000 Men in Arms againſt the King; and 
we know the Troubles that were in that King's 
Reign, and how at length he was depoſed : But 
certainly there may be found Inſtances more ap- 
plicable to the Caſe, than thoſe they produce. 
As for thoſe in King Charles the Second's Time, 
do they any ways juſtify this Petition? For now 
they are upon juſtifying the Words of their Petiti- 
on, that this Power has been declared to be illegal 
in 1662, 1672, and 1685. 

For what was done in 1662, do they ſhew 
thing more than ſome Debates in the Houſe of 
Commons, and at laſt an Addreſs, an Anſwer by 
the King, a Reply of the Commons, and then the 
Thing dies. Pray, my Lord, is a Tranſaction in 
the Houſe of Commons, a Declaration of Parlia- 
ment? Sure, I think, no one will affirm that an 
thing can be a Declaration of Parliament, unl 
he that is the Principal Part concurs, who is the 
King: For if you ſpeak of the Court of Parlia- 
ment in a legal Senſe, you mult ſpeak of the whole 
Body, King, Lords and Commons, and a Decla- 
ration in Parliament mult be by all the whole Body; 
and that is properly an Act of Parliament. 

Why 
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Why then they come to the Year 1672, where 
vour Lordihip obſerves, that the late King did 
inſiſt upon his Right; for atter the Diſpute which 
was in 1662, his Majeſty did iſſue out another 
Declaration, and when it comes to be debated in 
Parliament, he inſiſts upon his Right in Eccleſi- 
aſtical Matters; and though his Declaration was 


- cancelled, yet there is no formal Diſclaimer of the 


Righr. ? 
My Lord, after all, how far theſe Things that 
they have oftered may work, as to the Point that 


they have debated, 1 ſhall not now meddle with 


it, nor give your Lordſhip any Trouble about it, 
becauſe it is not at all pertinent to the Cale in 
Queſtion; for 1 do (after all this Time and Pains 
that they have ſpent) take Leave to ſay, that theſe 


Gentlemen have ſpent all this Time to no Purpole. 


L. C. J. Yes, Mr. Attorney, I'll tell you 
what they offer, which it will lie upon you to 
give an Anſwer to; They would have you ſhew 
how this has diſturbed the Government, or dimi- 


niſhed the King's Authority. 


Mr. Att. Gen. Whether a Libel be true or 
not, as to the Matter of Fact, was it ever yet in 
any Court of Juſtice permitted to be made a 
Queſtion, whether it be a Libel or not? or 
whether the Party be puniſhable for it; and 
therefore I wonder to hear theſe Gentlemen to 
ſay, that becaule it is not a falle one, therefore 
tis not a Libel. Suppole a Man ſhould ſpeak 
ſcandalous Matter of any Noble Lord here, or 
of any of my Lords the Biſhops, and a Scandalum 
Magnatum be brought for it, though that which 
is ſpoken has been true, yet it has been the Opi- 
nion of the Courts of Law, that the Party can- 
not juſtifie it, by reaſon it tends to the diſtur- 
bing of the Peace, to publith any thing that is 
Matter of Scandal: The only Thing that is to be 
looked into, 15, whether there be any thing in this 
Paper that is reficcting and ſcandalous, and not 
whether it be true or no; for if any Man 
ſhall Exira-72dicially, and out of a legal Courſe 
and Way, reflect upon any of the great Offi- 
cers of the Kingdom, nay, if it be but upon any 
interior Magiſtrate, he 1s to be puniſhed, and 1s 
not to make his Complaint againſt them, unleſs 
he do it in a proper Way. A Man may petition 
a Judge, but if any Man in that Petition ſhall 
come and teil the Judge, Sir, you have given an 
illegal Judgment againit me, and I cannot in Ho- 
nour , Prudence, or Conſcience obey it; I do 
not doubt, nor will any Man, but that he that 
ſhould ſo ſay, would be laid by the Heels, though 
the Judgment perhaps might be illegal. 

If a Man ſhall come to petition the King, as, 
we all know, the Council Doors are thronged 
with Petitioners every Day, and Acceſs to the 
King by Petition is open to every body, the 
moſt inferior Perſon is allowed to petition the 
King; but becauſe he may do ſo, may he there- 
fore ſuggeſt what he pleaſes in his Petition? Shall 
he come and tell the King to his Face, what he 
does is illegal? I only ſpeak this, becauſe they 
ſay, in this Caſe his Majeſty gave them Leave to 
come to him to deliver their Petition; but the 
King did not underſtand the Nature of their 
Petition, I ſuppoſe, when he ſaid, he gave them 
Leave to come to him. 

My Lord, tor this Matter we have Authority 
enough in our Books, particularly there is the 
Caſe of //7enbam in my Lord Hobart. The Lord 
Chancellor had made a Decree againſt him, and 


he petitioned the King, that the Cauſe might be 


re-heard; and in that Petition he complans of 


Injuſtice done him by my Lord Chancellor, and 
he put into his Petition many reflecting Things. 
This, my Lord, was puniſhed as a Libel in the 
Star- Chamber; and in that Book it Was faid, 
that though it be lawtul tor the Subject to pe- 
tition the King againſt any Proceedings by the 
Judges, yet it mult not be done with Reflections, 
nor with Words that turn to the Accufation or 


Scandal of any of the King's Magittrates or 


Officers, and the Juſtice of the Decree is not to 
be queſtioned in the Cale z for there //renlam in 
his Defence would have opened the Particulars 
wherein he thought the Decree was unjuit, but 
that the Court would not meddle with, nor would 
allow him to juſtifie for ſuch legality in the De- 
cree : So in this Caſe, you are not to draw 
in - Queſtion the Truth or Falſhood of the 
Matter complained againſt; for you mult take 


the Way the Law has preſcribed, and prolccute 


your Right in a legal Courle, and not by Scan- 
dal and Libelling. | 

My Lord, there is a great deal of Difference 
between not doing a Thing that is commanded, 


if one be of Opinion that it is unlawful, and 


coming to the King with a Petition highly re- 
Hecting upon the Government, and with ſcan- 
dalous Expreſſions telling him, Sir, you act ille- 
gally, you require of us that which is againſt 
Prudence, Honour or Conſcience, as my Lords 
the Biſhops are pleated to do in this Petition of 
theirs. I appeal to any Lord here, that it any 
Man thould give him tuch Language, cither by 
Word of Mouth or Petition, whether he would 
bear it, without ſeeking Satisfaction and Reparati- 
on by the Law. 

My Lord, there is no greater Proof of the In- 
fluence of this Matter than the Crowd of this 
Day, and the Harangue that hath been made : Is 


It not apparent that the taking this Liberty to 


canvas and diſpute the King's Power and Au- 
thority, and to cenſure his Actions, poſſeſs the 
People with ſtrange Opinions, and raiſes Diſcon- 
tents and Jealouſies, as if the free Courſe of Law 
were reſtrained, and arbitrary Will and Pleaſure 
{ct up inſtead of it? 

My Lord, there is one Thing that appears upon 
the Face of the Information, which ſhews this 


not to be the right Courſe; and if my Lords the 
Biſhops had given themſelves the Opportunity 


of reading the Declaration ſeriouſly, they would 
have found in the End of the Declaration, that 
the King was reſolved to call a Parliament in No- 
vember. Might not my Lords the Biſhops have 
acquieſced under their paſſive Obedience till the 
Parliament met ? But nothing would ſerve them 
but this, and this muſt be done our of Parliament, 
for which there is no Preſident can be ſhewn, and 
this muſt be done in ſuch a Manner, as your Lord- 
ſhip ſees the Conſequence of, by your Trouble of 
this Day. . 

There is one Thing I forgot to ſpeak to: They 
tell us, that it is laid malicious and ſeditious, 
and there is no Malice or Sedition found; we 
know very well that that follows the Fact, 
thoſe Things ariſe by Conſtruction of Law out 
of the Fact. If the Thing be illegal, the Law 
ſays it is ſeditious; a Man ſhall not come and 
ſay, he meant no Harm in it: That was the 
Caſe of Williams; in his treaſonable Book, ſays 
he, I only intended to warn the King of the 

| Danger 
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Danger approaching, and concludes his Book with 

God ſave the King; but no Man will ſay, that a 
good Preface at the Beginning, or a good Prayer 
at the End, ſhould excuſe Treaſon or Sedition in 

the Body of a Book. If I meer another Man 

in the Street and kill him, though 1 never ſaw 

him in my Life, the Indictment is, that it was 

ex Malitia Precogitata, as it often happens, that a 

Perſon kills one he never had Acquaintance with 

before; and in favorem vite, if the Nature of the 

Fact be fo, the Jury are permitted to find accord- 

ing to the Nature of the Caſe ; but in Strictneſs 

of Law there is Malice imply'd: But, my Lord, 

I think theſe Matters are ſo common, and that 1s 

a Point that has been ſo often ſettled, that the 

Form of the Indictment and Information muſt fol- 

low the Nature of the Fact, that I need not inſiſt 

upon it, if the Act be unlawful, the Law ſupplies 
the Malice and evil Inrentions. 

Mr. Soll. Gen. My Lord, and Gentlemen of the 
Jury, I am of Council in this Caſe for the King, 
and I ſhall take Leave to proceed in this Method: 
Firſt, I ſhall put the Caſe of my Lords the Biſhops, 
and then conſider the Arguments that have been 
uſed in their Defence, and anſwer them as much 
as is material to be anſwered; and then leave it to 
your Lordſhip, and the Jury's Conſideration, whe- 
ther what has been ſaid by theſe Gentlemen, weigh 


any thing in this Caſe? 


Firſt, my Lord, I take it for granted, and I 


think the Matter is pretty plain by this Time, by 


my Lord Preſident's Evidence, and their own 
Confeſſion, that it is not to be diſputed, but 
that this Paper was preſented by theſe Lords to 
the King; I think there is no great Difficulty in 
that Matter at all, but I juſt touch upon it, becauſe 
I would follow them in their own Method. 

Then, my Lord, let us take this Caſe as it is, 
upon the Nature of the Petition, and the Evi- 
dence that they have given, and then let us ſee 
whether that will juſtify the Thing that is done: 
For the Buſineſs of Petitioning, I would diſtin- 
guiſh and enquire, whether my Lords the Biſhops 
out of Parliament can preſent any Petition to the 
King. I do agree, that in Parliament the Lords 
and Commons may make Addreſſes to the King, 
and ſignify their Deſires, and make known their 
Grievances there; and there is no Doubt but that 
is a natural and proper Way of Application: For 
in the Beginning of the Parliament, there are Re- 
ccivers of Petitions appointed, and upon Debates, 
there are Committees appointed to draw up Peti- 
tions and Addreſſes; but to come and 2 an 
Argument, that becauſe the Lords in Parliament 
have done thus (there being ſuch Methods of 
Proceedings uſual in Parliaments) therefore my 
Lords the Biſhops may do it out of Parliament, 
that is certainly a Non /equitur, no ſuch Concluſion 
can be drawn from thoſe Premiſes. 

My Lord, I ſhall endeavour to lay the Fact 
before you as it really is, and then conſider 
what is proper for the Court to take Notice of, 
as legal Proof or Evidence : And I take it, all 
thoſe Preſidents that they have produced of 
what the Lords did, and what the Commons did 
in Parliament, is no Warrant for them to ſhelter 
themſelves under, againſt the Information here in 
Queſtion. 

Here Mr. Juſtice Powell {pake aſide to the 
Lord Chief Juſtice thus, 

Mr. Just. Powell. My Lord, this is ſtrange 

Doctrine; ſhall not the Subject have Liberty to 
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petition the King, but in Parliament? If that be 


383 
Law, the Subject is in a miſerable Caſe. 

I. C. J. Brother, let him go on, we will hear 
him out, tho' I approve not ot his Poſition. 

Mr. Soll. Gen. The Lords may Addreſs to the 
King in Parliament, and the Commons may do it, 
but therefore that the Biſhops may do it out of Par- 
liament, does not follow. I heard nothing ſaid that 
could have given Colour to ſuch a Thing, but the 
Curſe that has been read in 1 Elig. 

But pray, my Lord, let us conſider that Evi- 
dence they have given: They have begun with 
that Record in Richard the Second's Time, and 
what is that? That the King may diſpenſe with 
the Statute of Proviſors, till the Meeting of the 
next Parliament, and a Proteſtation of the Com- 
mons at the End of it, whether that be an Act of 
Parliament that is Declaratory of the Common 
Law, or Introductory of a new Law, non conſtat ; 
and for ought appears, it might be a Declaratory 
Act: And if fo, it is a Proot of the King's Pre- 
rogative of Diſpenſing. It might be an Act in 
Affirmance of the King's Prerogative, as there area 
great many ſuch, we very well know; and gene- 
rally moſt of the Laws in that kind, are in Affir- 
mance of the King's Power; ſo that the Law turns 
as an Argument for the King's Prerogative, and 


they have given him that which will turn upon 


themſelves: So it ſtood in Richard the Second's 
Time; but whether that be an Argument one way 
or other concluſive, is left to your Lordſhip and 
the Jury. 

Ay, but ſay they, there is no Execution of ſuch 
a Power till very lately, and the firſt Inſtance 
that they produce, is that in the Year 1662. But 
your Lordſhip knows, that before the Reign of 
Henry the Fourth, there was great Juriſdiction aſ- 
ſumed by the Lords in Original Cauſes: Then 
comes the Statute of Appeals, 1 Her. 4. which 
takes Notice, that before that Time the Lords 
had aſſumed an original Juriſdiction in all Cauſes, 
and would proceed and determine them in Parlia- 
ment, and out of Parliament; and it fell out to 
be ſo great a Grievance, that it was thought ne- 
ceſſary to make a Law againſt it, that Appeals in 
Parliament ſhould be abolithed and deſtroyed ; and 
then comes that Law in Favour of the Subject of 
England, and that ſettles the Bounds between the 
King and the Lords in a great Meaſure. Before 
that Time the Lords were grown very powerful, 
and where there is a Power, there always will be 
Applications; and what is the Effect of that Sta- 
tute, 1 Hen. 4? For all that we endeavour is, to 
make Things as plain as can be, that no further 
Applications, no Accuſations, no Proceedings in 
any Caſe whatſoever be before the Lords in Par- 
liament, unleſs it be by Impeachment of the 
Commons: So that there is the Salvo; and the 
Uſe that I make of it is this; The Commons, 
by that very Statute, did aboliſh the Power that 
the Lords had arrogated to themſelves, and or- 
dered, that they ſhould not meddle with any 
Cauſe, but upon the Impeachment of the Houte 
of Commons, and eſtabhſh the Impeachment of 
the Commons, which is as antient as the Par- 
liament, for that was never yet ſpoken againſt, 
the Power of the Commons impeaching any 
Perſon under the Degree of the Prince; and that 
is the regular legal Way, and ſo the Commons 
aſſerted their antient Right, and whatſoever the 
Lords took Notice of, muſt come by Applicati- 


on of the Commons; then Conferences were to 
pals 
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paſs between the Houſes, and both Houſes by Ad- 
dreſs apply to the King. This is the proper Way 
and Courſe of Parliament, of which my Lord 
Cook favs, It is known to few, and practiſed by 
fewer: But it is avenerable, honourable Way; and 
this is the Courſe that ſhould have been taken by 
my Lords here, and they ſhould have ſtayed till 
the Complaint had come from the Commons in 
Parliament, and then it had been regular for them 
to Address to the King; but they were too quick, 
too nimble. | 

And whereas the Statute of Hen. IV. ſays, That 
no Lord whatſoever ſhall intermeddle with any 
Cauſe, but by the Impeachment of the Com- 
mons, they interpoſe and give their Advice be- 
fore their Time: If there be any Irregularity in 
Parliament, or out of Parliament, the Com- 
mons are to make their Complaint of it, and a 
Man mult not be his own Judge, nor his own 
Carver, nor muſt every Man create Difficulties 
of his own, nor ſet upon petitioning in this 
fort : But there I lay my Foundation, that in 
_ ſuch a Matter as this, there ought to have been 
the Impeachment of the Commons in Parlia- 
ment before theſe Lords could do any thing ; 
and I know nothing can be ſaid for the Biſhops 
more than this, that they were under an Ana- 
thema, under the Curſe that Sir Robert Sawyer 
ſpeaks of; and for Fear of that, they rook this 
irregular Courſe. But ſome would ſay, Better 
fall into the Hands of God than of Men: Some 
would fay ſo (I fay) I know not what they 
would ſay; but theſe being the Methods that 
theſe Lords ſhould have taken, they ſhould have 
purſued that Method; the Law ſhould have 
carved out their Relief and Remedy for them, 
bur they were for going by a new Fancy of their 
own. 

My Lord, the Law continued thus, and was 
practiſed fo till 3 Hen. VII. where the Grie- 
vance was found, that Offences in the Intervals 
of Parliament could not be well puniſhed, and 
then comes the Statute that ſets up the Court of 
Star-Chamber, and there Men were often brought 
to Judgment and Puniſhment for their Sins; and 
though very great Power was given them, yet 
they arrogated to themſelves a greater; and there- 
fore that Court is aboliſhed by the Statute 
of 15 Car. I. and what is the Reaſon of abo- 
liſhing that Statute? Becauſe the S:ar-Chamber 
did not keep within their Bounds that the Law 
ſet them, but aſſumed to themſelves a larger 
Power than the Law would allow, and grew 
very exorbitant and very grievous to the Subject : 
And another Reaſon was, which the Statute of 
15 Car. I. founded itſelf upon, becauſe there was 
nothing that was brought in Judgment before 
that Court, but might be relieved and remedied 
in the ordinary Methods of Juſtice in the Courts 
of Weſtminſter-Hall: So that upon thoſe two Con- 
ſiderations, becauſe that Courle was exorbitant, 
and becauſe all the Sins and Miſdemeanors thar 
were puniſhed there, might be puniſhed in an or- 
dinary Way of Law in another Court, and there- 
fore there was no need of that Court, and fo it 
was aboliſhed, and the Subject was pretty ſafe. 
If there was a Crime committed here, a Man 
might come properly before your Lordſhip into 
this Court, and have it puniſhed. 

My Lord, they find fault with the Words in 
the Information, and they ſay, Why are thcle 


Words put in, Seditious, Malicious? If the Mat- 
ter be libellous and ſeditious, we may lawfully 
ſay, and it is no more than the Law peaks, it 
reſults out of the Matter itſelf; and, if it be a 
libellous Paper, the Law ſays, it is maliciouſly and 
ſeditiouſly done, and theſe Gentlemen need not 
quarrel with us, for ſo are all the Informations in all 
Times paſt, and 'tis no more than the Vi & Armis, 
which is common Form. It may be ſaid, How 
can the publiſhing of a Libel be ſaid ro be done 
Vi& Amis? That is only a Suppoſition of Law, 
and they may as well object to the Concluſion 
of the Information, that it was contra Coronam & 
Dignitatem Domini Regis. If it be an illegal 
Thing, or a Libel, thele are neceſſary Conſe- 
quences z it is no more than the {peaking of the Law 
upon the Fact. 

But, my Lord, let us a little conſider, whether 
this Matter were warrantable, and whether they 
had any Warrant to do what was done: They 
pretend it was done upon this Account, That the 
King had ſer forth a Declaration, and had order- 
ed them to read it; which to excule themſelves 
from, they make this Petition, or this Libel 
(call it what you will) and they ule this as the 
main Argument, That they ſay the King has done 
illegally, and they tell the King plainly fo, that it 
is illegal ; for they take Notice of this Declaration, 
and ſay, it is illegal, becauſe it is contrary to the 
.- ms | of Parliament in 1662, 1672, and 
1685. 

Pray, my Lord, let us conſider a little whe- 
ther there be any Declaration in Parliament 
that they have given Evidence of. Have they 
read any Declaration of the Parliament in 1662? 
What is a Declaration in Parliament, but a Bill 
that is paſſed by the King, Lords and Com- 
mons? That we know to be the Meaning, and 
no other. If it paſs the Commons, it is no De- 
claration in Parliament; nay, if it paſs the Lords 
and Commons, it is not a Declaration in Parlia- 
ment, except it alſo pals the King. All theſe Things 
are Nullities, and the Law takes no notice of 
them: We have it in our Books over and over, 
and no Court ought to ſuffer ſuch Evidence to 
be given, I know theſe Gentlemen are very 
well acquainted with the Authority in Fitz- 
Herbert, Title, Parliament. There was ſuch an 
Act that was ſaid to be by the King and the 
Lords; but becauſe the Commons did not agree 
to it, it is declared and adjudged to be a Nullity, 
and the Court would take no Notice of it; and 
how can any Man call that a Declaration in Par- 
liament, which is only a Vote of the Houſe of 
Commons, or of the Lords? No, ſure, that is 
one of the Heads I go upon; it's not a Declara- 
tion in Parliament, unleſs it be by an Act of 
Parliament. | 

Indeed, my Lord, there is another ſort of a 
Declaration in Parliament before the Lords, as 
they are a Court of Judicature, and that is a fair 
Declaration too; for if any thing comes judi- 
cially before the Lords, either by Writ of Error, 
or by natural Appeal from any of the other 
Courts, or by Adjournment, and there be any 
Judgment given, that is a Declaration in Parlia- 
ment, and may be fairly ſo called. So likewiſe 
there 1s another judicial Declaration, which is, 
when any thing comes before the Lords judicial- 
ly, upon an Impeachment of the Commons, 
and they give Judgment upon that Impeach- 

ment, 
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ment, that is a Deelaration in Parliament: 
But to ſay that there is any other Declaration 
in Parliament, is to ſay more than theſe Gentle- 
men can make out. If they will ſhew me any 
ſuch, I will ſubmit to them, and not ſpeak a 
Word againſt my Lords the Biſhops 3 but if 
theſe learned Gentlemen cannot ſhew me any 
ſuch, then they have not ſaid what was true in 
this Petition, that it was ſo and fo declared in 
Parliament. 

For let us conſider what there is in this Caſe 
upon this Evidence; for that in 1662, 1s only a 
Vote and Opinion of the Houſe of Commons ; 


and I always underſtood, and have been told. ſo 


by ſome of the Gentlemen of the other Side, 
that ſuch a Vote ſignifies nothing : Bur beſides, 
it ſeems to be a miſtaken Addreſs; for they ſay 
in it, that the Declaration in 1662, which they 
addreſs againſt, was the firſt. Declaration of 
that Sort to ſuſpend Laws without Act of Par- 
liament; and yet in the ſame Breath, they do 
take Notice of the King's Declaration from 
Bredah. But here is a mighty Argument uſed 
from the King's Speech, that becauſe he wiſhed 
he had ſuch a Power, this muſt be declared in 
Parliament that he had no ſuch Power. Is the 
Speech of the Prince a Declaration in Parlia- 
ment? All the Speeches that were made up- 
on the Opening of the Parliament, will you 
ſay they are Declarations in Parliament? Then 
the Chancellor, or the Keeper's Speech, or 
the Lord Privy Seal's, muſt be a Declaration 
in Parliament. Whoever ſpeaks the Senſe of 
the King, if he does not ſpeak that which is 
Law and Right, is queſtionable for it, and 
ſeveral have been impeached for ſo doing; for 
they look not upon it as the King's Speech, 
except it be according to Law. Nothing can 
turn upon the Prince but what is legal; if it 
be otherwiſe, it turns upon him that ſpeaks it. 
I never did hear that a Speech made by the 
Chancellor (and I will appeal to all the Lords 
that hear me in it) was a Declaration in Par- 
lament. 

Then, my Lord, we come to the Buſineſs in 
1672, which with that in 1662, and that in 
Bredah, ſhews, that this of the King's is not 
ſuch a Novelty, but has been done often be- 
fore. In 1672, the King was in Diſtreſs for 
Money, being entangled in a Dutch War, and 
wanted Supply : He capitulates with his Com- 
mons (you have heard it read) and, upon the 
Commons Addreſs, he aſſerts it to be his Right, 
and makes his Complaint to the Lords how 
the Commons had uſed him; for when he 
gives them a fair Anſwer, they replied, and 
there are Conferences with the Lords about 
it; but at length it all ends in a Speech by 
the King, who comes and tells them of his 
preſent Neceflities, and ſo he was minded to 
remit a little at the Inſtigation of the Com- 
mons, and he has a good Lump of Money for 
it. Would this amount to a Declaration in 
Parliament? Can my Lords the Biſhops fancy 
or imagine that this is to be impoſed upon the 
King, or upon the Court, for a Declaration in 
Parliament? 

Then laſt of all, for that in 1685, in this 
King's Time, what is it? The Commons 
make an Addreſs to the King, and complain 
to his Majeſty of ſome of his Officers in his 
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Army, * that might pre- * Here Mr. Juſtice Powell 
tend to have a Diſpen- eating to the Lord Chief 
ſation, ſomething of that * Juſt, Powell, My 
Nature, contrary to the Lord, this is wide, Mr. 
Teſt-Act; and what is Solliciior would impoſe 
done upon it? They make Pon vs 3 let him make 

a it Out it he can, that the 
their Application to the King has ſuch 4 Power, 
King, and the King an- and anſwer the Objections 
ſwers them, and that is made by the Defendants 
all: Bur fince it is ſpo- __ 1. 0 
ken of in the Court, I poſe upon us! He han 
would take Norice, that not impoſe upon me; 1 
it is very well known by know not what he may 
the Caſe of Godding and POO V9. +. for wy Part, [ 

not belieye one Word 
Hales, the Judgment of be ſays. 
this Court was againſt 
the Opinion of that Addreſs. 

But what ſort of Evidence is all this? Would 
you allow all the Addreſſes of the Houſe of Com- 
mons to be Evidence? Give me Leave to ſay 
it, my Lord, If you ſuffer thele Votes, theſe 
Copies of imperfect Bills, theſe Addreffes, and 
Applications of one or both Houſes to the King, 
to be Evidence and Declarations in Parliament, 
then what will become of the _ 

* Bill of Excluſion? Shall any body _ pag _w 
mention that Bill of Excluſion to Hug. Ys 

be a Declaration in Parliament ? 

If fo, then there is Declaration againſt- Decla- 
ration; the Declaration of the Commons againſt 
the Declaration of the Lords. I know not what 
Judgment my Lords the Biſhops may be of 
now, concerning thoſe Things of Votes and Ad- 
dreſſes being Declarations in Parliament, bur I 
am ſure they have ſpoken againſt it heretofore : 
Nay, I am ſure ſome of them have preached 
againſt it. 3 

And if my Lords the Biſhops have ſaid, theſe 
are Declarations in Parliament, and they are not 
Declarations in Parliament; and if they accuſe 
the King of having done an illegal Thing, becauſe 
he has done that which has been declared in Parlia- 
ment to be illegal, when it was never ſo declared, 
then the Conſequence is very plain, that they are 
miſtaken ſometimes ; and I ſuppole by this Time 
a believe it, 2 | 

dare ſay it will not be Venied me, that 
the King may, by his Prerogative Royal, iſſue 
forth his Proclamation 3 it is as eſſential a Pre- 
rogative as it is to give his Aſſent to an Act of 
Parliament to make it a Law. And it is another 
Principle, which I think cannot be denied, that 


the King may make Conſtitutions and Orders 


in Matters Eccleſiaſtical; and that theſe he 
may make out of Parliament, and without the 
Parliament. If the King may do fo, and theſe 
are his Prerogatives, then ſuppoſe the mag 
does iſſue forth his Royal Proclamation (a 
ſuch in Effect is this — under the Great 
Seal) in a Matter Eccleſiaſtical, by Virtue 
of his Prerogative Royal; and this Declaration 
is read in the Council, and publiſhed to the 
World, and then the Biſhops come and tell the 
King, Sir, You have iſſued out an illegal De- 
claration, being contrary to what has been de- 
clared in Parliament, when there is no Decla- 
ration in Parliament; is not this a diminiſhing 
the King's Power and Prerogative in iſſuing 
forth his Declaration, and making Conſtitu- 
tions in Matters Eccleſiaſtical ? Is not this a 
queſtioning of his Prerogative? Do not my Lords 
Dd d the 
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the Biſhops in this Caſe raiſe a Queſtion between 
the King and the People? Do not they, as much 
as in them lies, ſtir up the People to Sedition ? 
For who ſhall be Judge between the King and 
the Biſhops ? Says the King, I have ſuch a Power 
and Prerogative to iſſue forth my Royal Procla- 
mation, and to make Orders and Conſtitutions in 
Matters Eccleſiaſtical, and that without the Par- 
liament, and out of Parliament. Say my Lords 
the Biſhops, You have done to, but you have no 
Warrant for it. Says the King, Every Prince has 
done it, and I have done no more than what is my 
Prerogative to do: But this, ſay the Biſhops, is 
againſt Law: How ſhall this be tried? Should 
not the Biſhops have had the Patience to have 
waited till a Parliament came, when the King 
himſelf tells them, he would have a Parliament in 
November at furthelt ? | 

L. C. J. Pray, Mr. Sollicitor, come cloſe tothe 
Buſineſs, for it is very late. 


Ar. Soll. Gen. My Lord, I beg your Patience; 


you have had a great deal of Patience with them, 
pray ſparc me a little. I am faying, when the 
King himſelf tells them, that he would have a 
Parliament in November at furtheſt, yet they have 
no Patience to ſtay till November, but made this 
Application to him. Is not this raiſing a Queſtion 
upon the King's Prerogative in iſſuing forth De- 
clarations? and upon the King's Power and Right 
in Matters Eccleſiaſtical ? And when I have ſaid 
this, that my Lords the Biſhops have ſo done, if 

they have raiſed a Queſtion upon the Right of the 
King, andthe Power of the King in Matters Ec- 
cleſiaſtical, then they have ſtirred up Sedition. 
That they have to done is pretty plain; and for 
the Conſequence of it, I ſhall appeal to the Caſe 
in the 2 Cro. 2 Fac. I. That is a plain direct Au- 
thority for me. 

Ar. Fuft. Pocvell. Nay, Mr. Sollicitor, we all 
very well know, to deny the King's Authority in 
Temporals and Spirituals, as by Act of Parliament, 
is High Treaton. 

Ar. Holl. Gen. I carry it not fo far, Sir. We 
have a gracious Prince, and my Lords the Biſhops 
find it ſo by this Proſecution: But what ſays that 
Caſe? It is printed in three Books, in NY 100 
in Moor 375, and in Mr. Juſt. Cro. 371. Says that 
Cate, The King may make Orders and Conſtituti- 
ons in Matters Eccleſiaſtical. | 
Mi. Juſt. Powell. But how will you apply that 
Caſe to this in Hand, Mr. Sollicitor? 

Mr. Soll. Gen. I will apply it by and by, Sir. 
I would firſt ſhew what it is: There is a Conventi- 
on of the greateſt Men in the Kingdom. 

Mr. Juſt. Powell. Indeed, Mr. Sollicitor, you 
ſhoot at Rovers. 

Ar. Soll. Gen. There is the Lord Privy Seal, 
the Archbiſhop of Canterbury, and a great many 
others: It is the greateſt Aſſembly we meet with 
in our Books, and all of them are of this Opini- 
on, that the King may make Orders and Conſti- 
tutions in Matters Eccleſiaſtical. | 


My Lord, there is another Authority, and 


that is, from the Statute 1 Eliz. which erected 
the High Commiſſion Court, and that Statute 
was not Introductory of a new Law, but De- 


claratory of the old Law. The King by his Pro- 
clamation declares his Senſe to do ſuch and ſuch 
a Thing; the Courr, and all Perſons there, give 
their Judgment and Opinion upon that Statute, 
that they looked upon it as the groſſeſt Thing, 


and the fouleſt Affront to the Prince, for any 
Man to bring into Queſtion that Power of the King 
in Matters Eccleſiaſtical : Tis ſaid tobe a very high 
Crime. Why then, my Lord, what is done in 
this Caſe ? | 

Mr. Juſt. Powell, Mr. Sollicitor, pray when 
you are applying, apply that other Part of the 
Cale too, which ſays, that it was a heinous 
Offence to raiſe a Rumour that the King did 
intend to grant a general Toleration; and is 
there any Law fince that has changed it, Mr. 
Sollicitor ? 

Mr. Soll. Gen. In the main, Judgment goes 
another Way. As for that Part, it was Perſonal 
to the Prince that then was, of whom they had 
ſcandalouſly reported, that he intended to do 
ſuch a Thing. They look'd upon it as a Scandal 
to King James, that it was a ſowing Sedition, 
and ſtirring up People againſt the Government, 
and that will come up to our Caſe: For as ſome 
Men do it on the right Side, others do it on the 
left z and whoever he be that endeavours to bring 
a Diſlike of the King in the People, that is mo- 
ving Scdition againſt the Prince; but that is Per- 
ſonal to the Prince himſelf, and does not go to his 
Succeſſors. 

Now, my Lord, I come to that which is very 
plain from the Cafe of De Libellis Famofis : If any 
Perſon, in any Paper, have ſlandered the Go- 
vernment, you are not to examine who 1s in the 
Right, and who is in the Wrong, whether what 
they ſaid to be done by the Government be legal 
or no; but whether the Party have done ſuch 
an Act. If the King have a Power (for ſtill I 
keep to that) to iſſue forth Proclamations to 
his Subjects, and to make Orders and Conſtituti- 
ons in Matters Eccleſiaſtical, if he do iflue forth 
his Proclamation, and make an Order upon 
the Matters within his Power and Prerogative ; 
and if any one would come and bring that Power 
in Queſtion, I fay, that is Sedition, and you 


are not to examine the Legality or Illegality of 


the Order or Proclamation; and that, I think, 
is very plain upon that Caſe, in the fifth Report 
for it ſays, If a Perſon does a Thing that is li- 
bellous, you ſhall not examine the Fact, but 
the Conſe ; Whether it tended to ſtir up 
Sedition againſt the-Publick, or to ſtir up Strite 
berween Man and in the Caſe of pri- 
vate Perſons: As if a Man ſhould ſay of a Judge, 
he has taken a Bribe, and I will prove it ; this 
is not to be ſent in a Letter, but they muſt take 
a regular Way to proſecute it according to 
Law. 3 | 

IF it be ſo in the Cale of an inferior Magiſtrate, 
what muſt it be in the Caſe of a King? To come 
to the King's Face, and tell him, as they do 
here, that he has acted illegally, doth certainly 
ſufficiently prove the Matter to be libellous. What 
do they ſay to the King? They ſay, and admit, that 
they have an Averſeneſs for the Declaration, 


they tell him from whence that Averſeneſs doth © 
proceed; and yet they inſinuate, that they had an 


Inclination to gratify the King, and embrace the 
Diſſenters, that were as averſe to them as could 
be with due Tenderneſs, when it ſhould be ſet- 
tled by Parliament and Convocation. Pray what 
hath their Convocation to do in this Matter ? 

L. C. 7. Mr. Sollicitor General, I will not 
interrupt you; but, pray come to the Buſineſs 
before us. Shew us that this 1s in I 
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of the King's Prerogative, or that the King ever had 
rerogative. 

CER Bn I will, my Lord. I am obſerving 
what it is they ſay in this Petition They tell 
the King it is inconſiſtent with their Honour, 
Prudence and Conſcience, to do what he would 
have them to do: And if theſe Things be not re- 
flective upon the King and Government, I know 
not what is. This is not in a way of Judicature : 
Poſſibly it might have been allowable to petition 
the King to put it into a Courſe of Juſtice, where- 
by it may be tried; but alas! there is no ſuch 
thing in this Matter. 5 

It is not their Deſire to put it into any Method 
for Trial, and ſo it comes in the Caſe De Libellis 
Famoſis ; for by this Way, they make themſelves 
Judges, which no Man by Law is permitted to do. 
My Lords the Biſhops have gone out of the 
Way, and all that they have offered does not come 
home to juſtify them; and therefore I take it, un- 
der Favour, that we have made it a good Cafe for 
the King: We have proved what they have done, 
and whether this be warrantable or not, 1s the 
Queſtion, Gentlemen, that you are to try. The 
whole Caſe appears upon Record ; the Declarati- 
on and Petition are ſet forth, and the Order of the 
King and Council. When the Verdict is brought 
in, they may move any thing what they pleaſe in 
Arreſt of Judgment, They have had a great deal 
of Latitude, and taken a great deal of Liberty; 
but truly, I apprehend, not fo very pertinently. 
But I hope we have made a very good Caſe of it 
for the King, and that you, Gentlemen, will give 
us a Verdict. 

Mr. Juſt. Holloway. Mr. Sollicitor, there is 
one thing I would fain be ſatisfied in: You ſay the 
Biſhops have no Power to petition the King. 

Mr. Soll. Gen. Not out of Parliament, Sir. 

Mr. Fuſt. Holloway. Pray give me Leave, Sir. 
Then the King having made ſuch a Declaration of 
a general Toleration and Liberty of Conſcience, 
and afterwards he comes and requires the Biſhops 
to diſperſe this Declaration; this they ſay, out 
of a Tenderneſs of Conſcience, they cannot do, 


| becauſe they apprehend it contrary to Law, and 


contrary to their Function: What can they do, if 
they may not petition ? 157 
Mr. Soll. Gen. Tl tell you what they ſhould 
have done, Sir. If they were commanded to 
do any thing againſt their Conſciences, they 
ſhould have acquieſced till the Meeting of the 
Parliament. | 
At which ſome People in the Court hiſſed.] 
Mr. Att. Gen. This is very fine indeed! I hope 


the Court and the Jury will rake Notice of this 


Carriage. 
Mr. Holl. Gen. My Lord, it is one thing for a 


Man to ſubmit to his Prince, if rhe King lay a 
Command upon him that he cannot obey, and 
another thing to affront him. If the King will 
impoſe upon a Man what he cannot do, he muſt 
acquieſce; but ſhall he come and fly in the Face 
of his Prince? Shall he ſay it is illegal? and that 
the Prince acts againſt Prudence, Honour or Con- 
ſcience? and throw Dirt in the King's Face? Sure 
that is not permitted; that is Libelling with a Wit- 
neſs. 

L. C. J. Truly, Mr. Sollicitor, I am of Opi- 
nion that the Biſhops might petition the King, but 
this is not the right Way of bringing it in. Tamnot 
of that Mind that they cannot petition the King 
out of Parliament; but if they may petition, yet 
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they ought to have done it after another Manner: 
For if they may in this reflective Way petition 
the King, Jam ſure it will make the Government 
very precarious. 

Mr. Fuſt. Powell. Mr. Sollicitor, it would have 
been too late to ſtay for a Parliament; for it was 
to have been diſtributed by ſuch a Time. 

Mr. Soll. Cen. They might have lain under it, 
and ſubmitted. 

Mr. Juſt. Powell. No, they would have run in- 
to Contempr of the King's Command, withour 
petitioning the King not to inſiſt upon it; and if 
they had petitioned, and not have ſhewn the Rea- 
ſon why they could not obey, it would have been 
looked upon as a Piece of Sullenneſs, and that t 
_ have been blamed for as much on the other 

ide. 

Mr. Serj. Baldock. After ſo long a Debate, I 
ſhall not trouble you long ; moſt Things that are 
to be ſaid have been ſaid; bur I ſhall ” lay this 
in ſhort : I cannot deny, nor ſhall not, bur that 
the Subject has a Right to petition z but I ſhall 
affirm it alſo, he has a Duty to obey; and 
that in this Caſe, the Power of the King to 
diſpenſe with Penal Laws in Matters Eccleſia- 
ſtical, is not a Thing that is now in queſti- 
on, nor need we here have had theſe long De- 
bates on both Sides. It may be perceived plain- 
ly, by the Proofs that have been read, that the 
Kings and Princes have thought themſelves 
that they had ſuch a Power, though it may be 
the Parliament thought they had not ; and there- 
fore the Declarations of the one or the other, 
I ſhall not meddle with in this Caſe. Thar 
Power it ſelf which the King has, as King of 
this Realm, in Matters rather Eccleſiaſtical and 
Criminal, than Matters of Property, may ſome- 
what appear by what has been read before your 
Lordihip : Bur all this will be nothing in our 
Caſe, neither has his Majeſty now depended fo 
much upon this Thing: The Declaration has been 
read to you, and what's there ſaid ? The King 
there ſays, That for thoſe Reaſons he was ready 
to ſuſpend thoſe Laws; and be they ſuſpended ? 
Yet, my Lord, with this too, that he refers it 
to, and hopes to make it ſecure by a Parliament : 
So that there being this, it has not gone, I think, 
very far; and it not having been touch'd here, 
it is not a Point of Duty in my Lords the Bi- 
ſhops, as Biſhops, that's here enquired into: 
Whether they ſhould have meddled with this 
or no, in this Manner, is the Queſtion. Thar 
the King is Supream over all of us, and has a 
particular Supremacy over them, as Supream 
Ordinary and Governor, and Moderator of the 
Church, is very plain z and, my Lord, it is as 
—— that in ſuch Things as concern the Church, 

e has a particular Power to command them. 
This is not unknown, but very frequent and 
common in Matters Eccleſiaſtical, and Matters 
of State. It is not here a Queſtion now, whe- 
ther theſe Declarations which they were com- 
manded to take care of getting read, were legal 
or not legal; what Prudence there was, w 
Honour there was, what Conſcience there was, 
for their not reading it, is not the Queſtion 
neither: But the Point was, the King as Supream 
Ordinary of his Kingdom, to whom the Biſhops 
are ſubject, does in Council order; and what 
is it he orders? Their ſending out and diſtribu- 
ting his Declaration. They were concerned in 
no more than that, and it had been a very pretty 
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Thing, a ſmall Thing, to ſend out the King's 
Declaration to be read by the Clergy. All the 
Clergy were ordered to read it, bur my Lords 
the Biſhops were only commanded to diſtribute 
it. 'This he might do by Virtue of his Power 
Eccleſiaſtical. And if this be not an Evil in it ſelf, 
and if it be not againſt the Word of God, cer- 
tainly Obedience was due from my Lords the 
Biſhops: Active Obedience was due from them 
to do ſo much as this. It was no Conſent of 
theirs, it was no Approbation of theirs of what 
they read, that was required. So that if they 
had read it, or another had read it by the King's 
Order, eſpecially if that Order be legal, they 
are bound to do it by Virtue of their Obedience, 
and not to examine more. 

And, my Lord, in this Petition, here they come 
to relieve, not only themſelves that were preſent 
(for I ſpeak to the Preamble, as others before me 
have ſpoke to the Concluſion) but they do involve 
the reſt of the Biſhops that were abſent ; for it is 
in Behalf of themſelves, and their Brethren, and 
all the Clergy of that Province. Now that all 
theſe ſhould join in the Petition, is a Thing ve- 
ry uncertain. How does it conſtrue here, whe- 
ther they were all together, and conſented to it, 
or how all their Minds could be fo fully known, 
that they would be all involved in the Diſobedi- 
ence to this Order of the King? Then, my Lord, 
What is the Thing they are greatly averſe to? 
There are two Things required inthe Order: The 
Biſhops required to diſtribute the Declaration to 
the inferior Clergy, and the inferior Clergy are 
required to read it. Then their Averſeneſs muſt 
be to diſtribute it, and the others to read it, and 
ſo they will be involved; none of whom did ever 
appear to have joined in it. And then they give 
Reaſons for their Averſeneſs; and it is true, Rea- 


ſons might have been given, and good Reaſons 


ſhould be given, why they ſhould not do this in 

Duty to his Majeſty ; more gentle Reaſons, and 

other kind of Reaſons than thoſe that they have 
iven. | 

: L. C. J. Pray, Brother, will you come to the 

Matter before us. 

Mr. Serj. Baldock. J have almoſt done, my 
Lord. | 
Mr. Juſt. Powell. The Information is not for 
Diſobedience, Brother, but for a Libel. 

Mr. Serj. Baldock. No, Sir, it is not for Diſo- 
bedience, but it is for giving Reaſons for the 
Diſobedience in a libellous Petition, and I am 
going on to that. The Declaration is ſaid in the 
Petition to be illegal; which is a Charge upon 
the King, that he has done an illegal Act. They 
ſay, they cannot in Honour, Conſcience, or Pru- 
dence, do it; which is a Reflection upon the 
Prudence, Juſtice, and Honour of the King in 
commanding them to do ſuch a Thing : And 
this appearing to have been delivered to the King 
by my Lords the Biſhops, Perſons to whom cer- 
tainly we all owe a Deference, as our Spiritual 
Maſters, to believe what Things they ſay, as 
moſt likely to be true; and therefore it having 
an univerſal Influence upon all the People, I ſhall 
leave it here to your Lordſhip and the Jury, whe- 
ther they ought not to anſwer for it. 

Mr. Recorder. Will your Lordſhip pleaſe to 
ſpare me one Word? 

L. C. J. I hope we ſhall have done by and by. 

Mr. Recorder. If your Lordſhip don't think fit, 
I can fit down. | 


I. C. J. No, no, go on, Sir Bartholomew Shower, 
you'll ſay I have ſpoiled a good Speech. 

Mr. Recorder. I have no good one to make, 
my Lord, I have bur a very few Words to ſay. 

L. C. J. Well, go on, Sir. 

Mr. Recorder. That which I would urge, my 


Lord, is only this; I think, my Lord, we have 


proved our Information, and that they have 
made no Anſwer to it; for the Anſwer they 
have made, is but Argumentative, and taken 


either from the Perſons of the Defendants, as 


Peers, or from the Form of its being a Petition, 
As Peers, it is ſaid they have a Right to petition 
to, and adviſe the King; but that is no Excuſe 
at all; for if it contains Matter reproachful or 
ſcandalous, it is a Libel in them as well as in 
any other Subject; and they have no more Right 


to libel the King than his Majeſty's other Sub- 


jects have ; nor will the Privilege of their Peer- 
age exempt them from being puniſhed. And 
for the Form of this Paper, as being a Petition, 
there is no more Excule in that neither : For 
every Man has as much Right to publiſh a Book, 
or Pamphlet, as they had to preſent their Peti- 
tion. And as it would be puniſhable in thar 
Man to write a ſcandalous Book, ſo it would 
be puniſhable in them to make a ſcandalous, and 
a libellous Petition, And the Author of Julian 
the Apoſiate, becauſe he was a Clergy Man, and 
a learned Man too, had as much Right to pub- 
liſh his Book, as my Lords the Biſhops had to 
deliver this Libel to the King. And if the City 
of London were fo ſeverely puniſhed, as to loſe 
their Charter, for petitioning for the Sitting of a 
Parliament, in which there were reflecting Words, 
but more ſoft —— 

Mr. Juſt. Holloway. Pray, good Mr. Recorder, 
don't compare the Writing of a Book to the 


Making of a Petition; for it's the Birth-right of 


the Subject to petition. 


Mr. Recorder. My Lord, it was as lawful for | N 


the City of London to petition for the ſitting of 
a Parliament, as it was for my Lords the Biſhops 
to give Reaſons for their Diſobedience to the 
King's Command : And if the Matter of the 
City of London's Petition was reckoned to be li- 


bellous, in ſaying that what the King had done in 


diſſolving the Parliament, was an Gbſtruction of 


' Juſtice, what other Conſtruction can be made of 


my Lords the Biſhops ſaying that the King's De- 
claration is illegal? And if the Matter of this 
Petition be of the fame Nature with that of the 
City of London, your Lordſhip can make no other 
Judgment of it, but that it ought to have the 
ſame Condemnation. | 

Mr. Juſt. Powell, Mr. Recorder, you will as 
ſoon bring the two Poles together, as make this 
Petition to agree with Johnſon's Book. They are 
no more alike than the moſt different Things you 
can name. 

Mr. Serj. Trinder. My Lord, I have but one 
Word. | | | 

L. C. J. How unreaſonable is this now, that 
we muſt have ſo many Speeches at this Time of 
Day? But we muſt hear it; go on, Brother. 

Mr. Serj. Trinder. My Lord, if your Lord- 
ſhip pleaſes, that which they ſeem moſt to in- 
fiſt upon on the other Side, and which has not 
been much ſpoken to on our Side, is, that this 
Power which his Majeſty has exerted, in ſet- 
ting forth his Declaration, was illegal, and 
their Arguments were hypothetical. If it were 
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illegal, they had not offended; and they offer- 
ed at ſome Arguments to prove it illegal: But as 
to that, my Lord, we need not go much further 
than a Caſe which is very well known here, which 
I crave leave to mention, only becauſe the Jury, 

rhaps, have not heard of it, and that was the 
Caſe of Sir Edward Hales; where, after a long 
Debate, it was reſolved, That the King had a 
Power to diſpenſe with Penal Laws. | 

But, my Lord, if I ſhould go higher into our 
Books of Law, that which they ſeem to make 
ſo ſtrange of, might eaſily be made appear to 
have been a frequent and conſtant Practice —— 

L. C. J. That is quite out of the Caſe, Bro- 
ther. 

Mr. Serj. Trinder. I beg your Lordſhip's Fa- 
| If your Lordſhip 
pleaſe to conſider the Power the King has, as 
Supream Ordinary, we fay, he has a Power to 
diſpenſe with theſe Statutes, as he is King, and to 
give Eaſe to his Subjects, as Supream Ordinary 
of the whole Kingdom, and as having Supream 
Eccleſiaſtical Authority throughout the Kingdom. 
There might be abundance of Caſes cited for 
this, if there were Need: The Statute of pri- 
mo Eliz, doubtleſs is in Force at this Time, and 
a great many of the Statutes that have been made 
ſince that Time, have expreſs Savings of the 
King's Supremacy : So that the King's Power 
is unqueſtionable. And if they have come and 

ueſtioned this Power in this Manner, by refer- 


ring themſelves to the Declarations in Parliament, 


they have done that which of late Days has 
been always look'd upon as an ill Thing; as if 
the King's Authority was under the Suffrages 
of a Parliament. But when they come to make 
out their Parliament Declarations, there was ne- 
yer a one, unleſs it be firſt in Richard the Se- 
cond's 'Time, that can properly be called a Par- 
liament Declaration : 
Parliaments is a Matter perfectly miſtaken; and 
if they have miſtaken ir, it 1s in the Nature 
of falle News, which is a Crime for which the 
Law will puniſh them. More Things might be 
added, but I conſider your Lordſhip has had a 
reat deal of Patience already, and much Time 
Ras been ſpent, and therefore I ſhall conclude, 
begging your Lordſhip's Pardon for what I have 
id 


L. C. J. I do aſſure you, if it had not been a Caſe 
of great Concern, I would not have heard you 
ſo long. It is a Caſe of very great Concern to 
the King and the Government on the one Side, 
and to my Lords the Biſhops on the other ; 
and I have taken all the Care I can to obſerve 
what has been ſaid on both Sides. Tis not 
to be expected that I ſhould repeat all the 
Speeches, or the particular Facts, but I will put 
the Jury in Mind of the moſt material Things, 
as well as my Memory will give me Leave; but 
I have been interrupted by ſo many long and 
learned Speeches, and by the Length of the Evi- 
dence which has been brought in, in a very 
broken, unmethodical Way, that I ſhall not be 
able to do ſo well as I would. 

Gentlemen, thus ſtands the Caſe : It is an 
Information againſt my Lords the Biſhops, his 
Grace my Lord of Canterbury, and the other fix 
Noble Lords; and it is for Preferring, Com- 
poſing, Making, and Publiſhing, and Cauſing 
to be Publiſhed, a ſeditious Libel: The Way that 
the Information goes is ſpecial, and it ſets forth, 
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That the King was graciouſly pleaſed, by his 
Royal Power and Prerogative, to ſet forth a 
Declaration of Indulgence for Liberty of Con- 
ſcience, in the Third Year of his Reign; and 
afterwards, upon the 27th of April, in the fourth 
Year, he comes and makes another Deelaration ; 
and afterwards, in May, orders in Council that 
this Declaration ſhould be publiſhed by my Lords 
the Biſhops in their ſeveral Dioceſſes ; and after 
this was done, my Lords the Biſhops come and 
preſent a Petition to the King, in which were 


contained the Words which you have ſeen. 


Now, Gentlemen, the Proots that have been 
upon this, you'll ſee what they are. The two 
Declarations are proved by the Clerks of the 
Council, and they are brought here under the 
Great Seal. A Queſtion did ariſe, whether the 
Prints were the fame with the original Declarati- 
ons, and that is proved by Hills, or his Man, that 
they were examined, and are the fame. Then the 
Order of the Council was produced by Sir Fohz 
Nicholas, and has likewiſe been read to you. Then 
they come to prove the Fact againſt the Biſhops, 
and firſt they fall to proving their Hands. They 
begun indeed a great Way off, and did not come 
ſo cloſe to it as they afterwards did; for ſome of 
their Hands they could hardly prove, but my 
Lord Archbiſhop's Hand was only proved, and 
ſome others; but there might have been ſome Que- 
ſtion about that Proof. But afterwards it came 
to be proved, that my Lords the Biſhops owned 
their Hands; which, if they had produced at firſt, 
would have made the Cauſe ſomething ſhorter than 
It was. 

The next Queſtion that did ariſe, was about 
the Publiſhing of it, whether my Lords the Bi- 
ſhops had publiſhed it; and it was inſiſted upon, 
that no body could prove the Delivery of it to 
the King. It was proved, the King gave it to 
the Council, and my Lords the Biſhops were 
called in, and there they acknowledged their 
Hands; but no body could prove how it came 
to the King's Hands. Upon which we were all 
of Opinion, that it was not ſuch a Publiſhing 
as was within the Information ; and I was going 
to have directed you to find my Lords the Biſhops 
Not Guilty: But it happened, that being interrupt- 
ed in my Directions by an honeſt, worthy, learn- 
ed Gentleman, the King's Council took the Ad- 
vantage, and informing the Court that they had 
further Evidence for the King, we ſtaid till my Lord 
Preſident came, who told us how the Biſhops came 
to him to his Office at ¶hite- hall, and after they 
had told him their Deſign, that they had a Mind 
to petition the King, they asked him the Method 
they were to take for it, and deſired him to help 
them to the Speech of the King: And he tells 
them he will acquaint the King with their De- 
ſire, which he does; and the King giving Leave, 
he comes down and tells the Biſhops, that they 
might go and ſpeak with the hog when they 
would; and, ſays he, I have given Direction that 
the Door ſhall - opened for you as ſoon as you 
come. With that the two Biſhops went away, 
and ſaid, they would go and fetch their other Bre- 
thren, and they did bring the other Four, but 
my Lord Archbiſhop was not there; and imme- 
diately when they came back, they went up 
into the Chamber, and there a Petition was 
delivered to the King. He cannot ſpeak to 
that particular Petition, becauſe he did nor 
read it, and that is all that he knew of the 
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Matter; only it was all done the ſame Day, and that 
was before my Lords the Biſhops appeared at the 
Council. 

Gentlemen, after this was proved, then the De- 
fendants came to their Part; and theſe Gentlemen 
that were of Council for my Lords, let themſelves 
into their Defence, by notable learned Speeches, 
by telling you that my Lords the Biſhops are 
Cane to the Church, and great Peers of the 
Realm, and were bound in Conſcience to take 
Care of the Church. They have read you a Clauſe 
of a Statute made in Queen Elizabeth's Time, 
by which they ſay, my Lords the Biſhops were 
under a Curſe, if they did not take Care of that 
Law: Then they ſhew you ſome Records; one 
in Richard the Second's Time, which they could 


make little of, by reaſon their Witneſs could not 


read it; but it was in ſhort, a Liberty given to 
the King, to diſpenſe with the Statute of Provi- 
ſors. Then they ſhew you ſome Journals of Par- 
liament; Firſt in the Year 1662, where the King 
had granted an Indulgence, and the Houſe of 
Commons declared it was not fit to be done, un- 
leſs ĩit were by Act of Parliament: And they read 
the King's Speech, wherein he ſays, he wiſh'd he 
had ſuch a Power, and fo likewiſe that in 1672, 
which is all nothing but Addreſſes and Votes, or 
Orders of the Houſe, or Diſcourſes; either the 
King's Speech, or the Subjects Addreſſes; but 


theſe are not Declarations in Parliament. That is 


inſiſted upon by the Council for the King, that 


what is a Declaration in Parliament is a Law, and 
that muſt be by the King, Lords, and Commons; 
the other is but common Diſcourſe, but a Vote of 


the Houſe, or a Signification of their Opinion, and 


cannot be ſaid to be a Declaration in Parliament. 
Then they come to that in 1685, where the Com- 
mons take Notice of ſomething about the Soldiers 
in the Army that had not taken the Teſt, and 
make an Addreſs to the King about it: But in all 
theſe Things (as far as I can obſerve) nothing can 
be gathered out of them one way or other; it is 
nothing but Diſcourſes. Sometimes this Diſpenſing 
Power has been allowed, as in Richard the Second's 
Time; and ſometimes it has been denied, and the 
King did once wave it : Mr. Sollicitor tells you 
the Reaſon, There was a Lump of Money in the 
Caſe; but I wonder indeed to hear it come from 
him. 

Mr. Holl. Gen. My Lord, I never gave my Vote 
for Money, I aſſure you. 

L. C. J. But thoſe Conceſſions which the King 
ſometimes makes for the Good of the People, and 
ſometimes for the Profit of the Prince himſelt (bur 
I would not be thought to diſtinguiſh between 
the Profit of the Prince and the Good of the Peo- 
ple, for they are both one; and what is the Pro- 
fit of the Prince is always for the Good of the 
People) bur I fay, thoſe Conceſſions muſt not be 
made Law, for that is reſerved in the King's Breaſt, 
to do what he pleaſes in it at any Time. | 

The Truth of it is, the Diſpenſing Power is out 
of the Caſe, it is only a Word uſed in the Peti- 
tion; but truly, I will not take upon me to give 
my Opinion in the Queſtion, to determine that 
now, for it is not before me: The only Queſtion 
before me is, and ſo it is before you, Gentlemen, 
it being a Queſtion of Fact, Whether here be a 


certain Proof of a Publication? And then the 


next Queſtion is a Queſtion of Law indeed, W he- 


_ if there be a Publication proved, it be a Li- 
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Gentlemen, upon the Point of the Publication 
I have ſummed up all the Evidence to you; and if 
you believe that the Petition which theſe Lords 
preſented to the King was this Petition, truly, I 
think, that is a Publication ſufficient : If you do 
not believe it was this Petition, then my Lords 
the Biſhps are not guilty of what is laid to their 
Charge in this Information, and conſequently there 
needs no Enquiry whether they are guilty of a 
Libel: Bur if you do believe that this was the Pe- 
tition they preſented to the King, then we mutt 
come to enquire whether this be a Libel. 

Now, Gentlemen, any thing that ſhall diſturb 
the Government, or make Miſchief and a Stir 
among the People, 1s certainly within the Caſe of 
Libellis Famoſis z and I mult in ſhort give you my 
Opinion, I do take it to be a Libel. Now this 
being a Point of Law, if my Brothers have an 
thing to fay to it, I ſuppoſe they will deliver their 
Opinions. 

Mr. Juſt. Holloway. Look you, Gentlemen, it 
is not uſual for any Perſon to ſay any thing after 
the Chief Juſtice has ſummed up the Evidence; it 
is not according to the Courſe of the Court: But 
this is a Caſe of an extraordinary Nature, and there 
being a Point of Law in it, 1t is fit every body 
ſhould deliver their own Opinion. The Queſtion 
is, whether this Petition of my Lords the Biſhops 
be a Libel, or no. Gentlemen, the End and In- 
tention of every Action is to be conſidered; and 
likewiſe, in this Caſe, we are to conſider the Na- 
ture of the Offence that theſe Noble Perſons are 
charged with: Ir is for delivering a Petition, which, 
according as they have made their Defence, was 
with all the Humility and Decency that could 
be: So that if there was no ill Intent, and they were 
not (as it is not, nor can be pretended they were) 
Men of evil Lives, or the like, to deliver a Peti- 
tion cannot be a Fault, it being the Right of eve- 
ry Subject to petition. If you are fatisfied there 
was an ill Intention of Sedition, or the like, you 
ought to find them guilty : But if there be no- 
thing in the Caſe that you find, but only that they 
did deliver a Petition to fave themſelves harmleſs, 
and to free themſelves from Blame, by ſhewing 
the Reaſon of their Diſobedience to the King's 
Command, which they apprehended to be a Grie- 
vance to them, and which they could not in Con- 
ſcience give Obedience to; I cannot think it is a 
Libel : It is left to you, Gentlemen, but that is 
my Opinion. | 

L. C. F. Look you, by the Way, Brother, I 
did not ask you to ſum up the Evidence (for that 
is not uſual) but only ro deliver your Opinion, 
whether it be a Libel or no. 

Mr. Fuſt. Powell. Truly I cannot ſee, for my 
part, any thing of Sedition, or any other Crime, 
fixed upon theſe Reverend Fathers, my Lords the 
Biſhops. 

For, Gentlemen, to make it a Libel, it muſt 
be falſez it muſt be malicious, and it mutt tend to 
Sedition. As to the Falſhood, I ſee nothing that 
is offered by the King's Council, nor any thing as 
to the Malice: It was preſented with all'the Hu- 
mility and Decency that became the King's Sub- 
jects to approach their Prince with. 

Now, Gentlemen, the Matter of it is before 
you; you are to conſider of it, and it is worth 
your Conſideration. They tell his Majeſty, It is 
not out of Averſeneſs to pay all due Obedience to 
the King, nor out of a Want of Tenderneſs to 
their diſſenting Fellow Subjects, that made them 
nor 
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not perform the Command impoſed upon them; 
but they ſay, that becauſe they do conceive that 
the Thing that was commanded them was againſt 
the Law of the Land, therefore they do deſire his 
Majeſty, that he would be pleaſed to forbear to in- 
ſiſt upon it, that they ſhould perform that Com- 
mand which they take to be illegal. f 

Gentlemen, we mult conſider what they ſay is 
illegal in ir. They ſay, they apprehend the Decla- 
ration is illegal, becauſe it is founded upon a diſ- 
penſing Power, which the King claims, to dif- 
penſe with the Laws concerning Eccleſiaſtical Af- 
fairs. N i 

Gentlemen, I do not remember in any Caſe in 
all our Law (and 1 have taken ſome Pains upon 
this Occaſion to look into it) that there is any 
ſuch Power in the King, and the Caſe muſt turn 
upon that. In ſhort, if there be no ſuch Diſpenſing 
Power in the King, then that can be no Libel 
which they preſented to the King, which fays, 
that the Declaration, being founded upon ſuch a 
pretended Power, is illegal. | 

Now, Gentlemen, this is a Diſpenſation with 
a Witneſs; it amounts to an Abrogation and utter 
Repeal of all the Laws; for I can ſee no Dif- 
ference, nor know of none in Law, between the 
King's Power to diſpenſe with Laws Eccleſiaſti- 
cal, and his Power to diſpenſe with any other Laws 
whatſoever. If this be once allowed of, there will 
need no Parliament; all the Legiſlature will be in 
the King, which is a Thing worth conſidering, 
and I leave the Iſſue to God and your Conſciences. 

Mr. Juſt. Allybone. The ſingle Queſtion that 
falls ro my Share is, to give my Senſe of this Pe- 
tition, whether it ſhall be in Conſtruction of Law 
a Libel in itſelf, or a Thing of great Innocence. 
I ſhall endeavour to expreſs myſelf in as plain 
Terms as I can, and as much as I can, by way of 
Propoſition. 

And [ think, in the firſt Place, That no Man 
can take upon him to write againſt the actual Ex- 
erciſe of the Government, unleſs he have Leave from 
the Government, but he makes a Libel, be what he 
writes true or falſe; for if once we come to im- 
peach the Government by Way of Argument, tis 
the Argument that makes it the Government, or 
not the Government : So that I lay down that in 
the firſt Place, that the Government ought not 
to be impeached by Argument, nor the Exerciſe 
of the Government ſhaken by Argument; becauſe 
I can manage a Propoſition in itſelf doubtful, with 
a better Pen than another Man: This, ſay I, is a 

ibel. ; 

L Then I lay down this for my next Poſition, 
That no private Man can take upon him to write 
concerning the Government at all; for what has 
any private Man to do with the Government, if 
his Intereſt be not ſtirred or ſhaken? It is the Bu- 
ſineſs of the Government to manage Matters re- 
lating to the Government; it is the Buſineſs of 
Subjects to mind only their own Properties and 
Intereſts. If my Intereſt is not ſhaken, what have 
I to do with Matters of Government? They are 
not within my Sphere. If the Government does 
come to ſhake my particular Intereſt, the Law is 
open for me, and I may redreſs mylelt by Law: 
And when I intrude myſelf into other Mens Buſi- 
neſs, that does not concern my particular Intereſt, 
I am a Libeller. ; 

Theſe I have laid down for plain Propoſitions; 
now then let us conſider further, whether if I 
will take upon me to contradict the Government, 
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any ſpecious Pretence that I ſhall put upon it ſhall 
dreſs it up into another Form, and give it a better 
Denomination; and truly I think tis the worle, 
becauſe it comes in a better Dreſs ; for by that 
Rule, every Man that can put on a good Vizard, 
may be as miſchievous as he will to the Govern- 
ment at the Bottom: So that whether it be in the 
Form of a Supplication, or an Addreſs, or a Peti- 
tion, if it be what it ought not to be, let us call 
it by its true Name, and give it its right Denomi- 
tion, it is a Libel. 

Then, Gentlemen, conſider what this Petition 
is: This is a Petition relating to ſomething that 
was done and ordered by the Government. Whe- 
ther the Reaſons of the Petition be true or falſe, I 
will not examine that now, nor will I examine the 
Prerogative of the Crown, but only take Notice 
that this relates to the Act of the Government. 
The Government here has publiſhed ſuch a De- 
Claration as this that has been read, relating to 
Matters of Government; and ſhall, or ought any 
body to come and impeach that as illegal, which 
the Government has done? Truly, in my Opinion, 
I do not think he ſhould, or ought; for by this 
Rule may every Act of the Government be ſhaken, 
when there is not a Parliament de facto ſitting. 

I do agree, that every Man may petition the 
Government, or the King, in a Matter that relates 
to his own private Intereſt; but to meddle with a 
Matter that relates to the Government, I do not 
think my Lords the Biſhops had any Power to do 
more than any others. When the Houſe of Lords 
and Commons are in Being, it is a proper Way of 
applying to the King: There is all the Openneſs in 
the World for thoſe that are Members of Parlia- 
ment, to make what Addreſſes they pleaſe to the 
Government, for the rectifying, altering, regu- 
lating, and making of what Law they pleaſe; but 
if every private Man ſhall come and interpoſe his 
Advice, I think there can never be an End of ad- 
viſing the Government. I think there was an In- 
ſtance of this in King James's Time, when by a 
ſolemn Reſolution it was declared to be High 
Miſdemeanor, and next to Treaſon, to petition the 
King to put the Penal Laws in Execution. 

Mr. Juſt. Powell. Brother, I think you do mi- 
ſtake a little. 

Mr. Juſt. Allybone. Brother, I dare rely upon it 
that I am right: It was ſo declared, by all the 
Judges. 

Mr. Soll. Gen. The Puritans preſented a Petition 
to that Purpoſe, and in it they ſaid, if it would 
not be granted, they would come with a great 
Number. 

Mr. Juſt. Powell. Ay, there it is. 

Mr. Fuſt. Allybone. I tell you, Mr. Sollicitor, 
the Reſolution of the Judges 1s, 'That ſuch a Peti- 
tion is next Door to Treaſon, a very great Miſde- 
meanor, i 

Mr. Fuſt. Powell. They accompanying it wit 
Thea 2 Peoples 4 — 

Mr. Juſt. Allybone. As I remember, it is in the 
ſecond Part of the Folio 35, or 37, where the Re- 
ſolution of the Judges is, That to frame a Petition 
to the King, to put the Penal Laws in Execution, 
is next to Treaſon; for, ſay they, no Man ought 
to intermeddle with Matters of 4 — with- 
out Leave of the Government. 

Mr. S. Pemberton. That was a Petition againſt 
the Penal Laws. 

Mr. Juſt. Allybone. Then I am quite miſtaken 
indeed, in caſe it be ſo. My 
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AIs. Serj. Trinder. That is not material at all 
which it was. | 
Mr. Pollexſen. They there threatned, unleſs their 
Requeſt were granted, ſeveral Thouſands of the 
King's Subjects would be diſcontented. 
Mr. Fuf. Powell. That is the Reaſon of that 
Judgment, I affirm it. 


Mr. Juſt. Allybone. But then T'll tell you, Bro- 


ther, again, what is ſaid in that Caſe that you hint- 
ed at, and put Mr. Sollicitor in mind of. For any 
Man to raiſe a Report that the King will, or will 
not permit a Toleration, it either of theſe be diſ- 
agrecable to the People, whether he may, or may 
not, it is againſt Law; for we are not to meaſure 
Things from any Truth they have in themlelves, 
but from that Aipect they have upon the Govern- 
ment; for there may be every Tittle of a Libel 
true, and yet it may be a Libel till: So that I 
put no great Streſs upon that Objection, that the 


Matter of it is not falſe; and, for Scdition, it is 


that which every Libel carries in itſelf; and as 
every Treſpals implies Vi & Armis, ſo every 
| Libel againſt the Government carries in it Sedi- 
tion, and all the other Epithets that are in the 
Information, This is my Opinion as to the Law 
in general. 

I will not debate the Prerogatives of the King, 
nor the Privileges of the Subject; but as this Fact 
is, I think thcſe venerable Biſhops did meddle 
with that which did not belong to them: They 


took upon them, in a petitionary Way, to con- 


tradict the actual Exerciſe of the Government, 
which I think no particular Perſons or ſingle Bo- 
dy may do. 

L. C. J. Gentlemen of the Jury, Have you a 

Mind to drink before you go? 
Jury. Yes, my Lord, it you pleaſe. 
[ine was ſent for for the Jury. 
Juryman. My Lord, we humbly pray that your 
Lordſhip will be pleaſed to let us have the Papers 
that have been given in Evidence. 

L. C. J. What is that you would have, Sir? 

Mr. Soll. Gen. He deſires this, my Lord, That 
you would be pleaſed to direct that the Jury may 
have the Uſe of ſuch Writings and Statute-Books, 
as may be neceſſary for them to make uſe of. 

L. C. J. The Statute-Book they ſhall have. 

Mr. Soll. Gen. But they can have no Papers but 
what are under Scal. 

Mr. Serj, Levinz. They may have them by 
Conſent, and they may have a Copy of the Infor- 
mation. | 

L. C. F. They ſhall have a Copy of the Infor- 
mation, and the Declarations under Seal. 

Mr. Pollexfen. If they have thoſe, and the Li- 


bel, as they call it, they will not need a Copy of 


the Information. 

Mr. Att. Gen. My Lord, we pray that your 
Lordſhip would be pleaſed to aſcertain what it is 
they ſhall have. | e 


L. C. J. They ſhall have a Copy of the Infor- 
mation, the Libel, and the Declarations under the 
Great-Scal. 

Mr. Soll. Gen. But not the Votes of the Houſe 
of Commons, nor the Journals, for they are not 
Evidence. 

- * 7. = o, I 2 intend they ſhall. 

ir Rob. Sawyer. Lord, we pray the 
have the whole Petition. e 

Mr. Fuſt. Holloway. That is, with the Direction 
and Prayer, you mean. 

Mr. Att. Gen. Yes, with all our Hearts. 

[Then the Court aroſe, and the Fury went ro- 
gether to conſider of their Verdict, and flayed 
together all Night, without Fire or Candle. 

On Saturday the zoth Day of June, Anno Dom. 

1688, about Ten o Clock in the Morning, the Arch- 

biſnop, and the reſt of the Biſhops, came again into 

the Court, and immediately after, the Fury were 
brought to the Bar. 

Sir Sam. Aſiry. Crier, Take the Appearance of 
the Jury. Sir Roger Langley. 

Sir Roger Langley, Here. 

Crier. Vous avez, &c. | 

And ſo all the reſt were called, and anſwered} 

[Then Proclamation for Silence was made.] 

Sir Sam. 4ſftry. Gentlemen, are you agreed on 
your Verdict ? 

Jury. Ves. 

Sir Sam. Aftry. Who ſhall ſay for you? 

Jury. Foreman. | 

Sir Sam. Aſiry. Do you find the Defendants, or 
any of them, Guilty of the Miſdemeanor whereof 
they are impeached, or Not Guilty ? 

Foreman. Not Guilty, 

Sir Sam. Aſtry. Then hearken to your Verdict, 


as the Court hath recorded i. You ſay, the 


Defendants, and every of them, are Not Guilty of 
the Miſdemeanor whereof they are impeached ; 
and ſo you ſay all? | 

Jury. Yes. 

{ 4t which there were ſeveral great Shouts in 
Court, and throughout the Hall. 

Mr. Sollicitor General taking Notice of ſome Per- 
ſons in Court that ſhouted, moved very earneſily that 
they might be committed : Wherenpon a Gentleman of 
Grays-Inn was laid hold on, but was ſoon after dif- 
charged. And after the Shouting was over, the Lord 
Chief Juſtice reproving the Gentleman, ſaid, | 

L. C. J. Sir, I am as glad as you can be, that 
my Lords the Biſhops are acquitted ; but your 


Manner of rejoicing here in Court is indecent, you 


might rejoice in your Chamber, or elſewhere, and 
not here. 


[Then ſpeaking to Mir. Attorney, he ſaid.) 
Have you any thing more to ſay to my Lords 
the Biſhops, Mr. Attorney? 
Mr. Att. Cen. No, my Lord. 
[hen the Court aroſe, and the Biſhops 
went away.] Wer 
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PALME N, Earl of Caſtlemaine, for High Treaſon, in going 
Embaſſador to Rome, October 26, 1689. 1 W. & M. 


HE Attorney General | Sir 
George Treby] being, on Satur- 
day the 26th of October, 1689, 
inform'd, that the Earl of 

War Ca/temaine, Sir Edward Hales, 

and other Priſoners of the 
Joer, were brought by their 
"IAN 2 Habeas Corpus to the Hall to 

be bail'd, deſir'd to know the Pleaſure of the 

Houſe in that Affair; who order'd that they ſhould 

preſently be ſent for to their Bar, which was done 

accordingly ; only the ſaid Earl was not there; 
for he remain'd ſtill in the Tower, having, it ſeems, 
made uſe of no ſuch Writ: However, the Houſe 

directed the Governor to bring him up (as he did) 

the Monday following; and then the Speaker 

[Henry Powle] ſaid to this Effect. 


N Y Lord, the Houſe having underſtood that you 
went Embaſſador to Rome, and alſo took- your 
Place at the Board as a Privy-Councellor, without 
taking the Oaths (which are great Crimes, and againſt 
Law) they have ſent for you to know what you 


bave to ſay for yourſelf. 
His LokDpsnie's ANSWER. 


T cannot, Mr. Speaker, but put me into more 

than an ordinary Confuſion, when I find my- 
{elf in this Place as a Criminal; eſpecially, ſeeing, 
through the whole Courſe of my Life, the Glory 
and Welfare of England has been my chief Aim 
and Endeavour. You are pleas'd, Sir, to lay fo great 
a Charge upon me, that, without Shuffling or Im- 
pertinence, I might ask Time to conſider it; yet 
ſince I well know how much you value your 
Time, and ſince Time alſo may make whe tip 
ſuſpected more of Artifice than Candor, I ſhall 
now, without further Delay, let you and this great 
Aſſembly ſee (where ſo many of Birth and Quality 
are met) how far I am from —_— either Cen- 
ſure or Reproach. But, Mr. Speaker, before 1 
go further, 1 muſt humbly beg theſe tew Favours 
of you. Firſt, That you would pardon all Tauto- 
logies, or Want of Method, as beginning perchance 
in the Middle, and ending again where I ſhould 
have begun. Secondly, That you would not take 
any Advantage at my Anſwers, for I ſhall be in- 
genuous to the Utmoſt, and hefitate at nothing 
you ſhall ask. And LZaftly, if, through Inadver- 
tency or Haſte, I ſhould ſay what might ſhock 
you, that you would not ſtand upon the Rigour 


of the Words, but upon the Sincerity and Clear- 
neſs of my Explanation. 


Be pleas'd then to know, Sir, I was fo far from 
ſecking this Employment, that I did not ſo much 
as dream it was deſign'd me; and when I knew 
it, I us'd my utmoſt Endeavour to avoid it. My 
Ignorance of the King's Intentions appears by 
this, that, in the Year I went to Rome, returning 

Vol. IV. 


out of the Country, according to my uſual Cu- 
ſtom, after Michaelmas, I found a Proteſtant, a 
Perſon of Note at my Houſe, who told me, that 
before I ſpoke with any Man, he was to bring me 
to my Lord Sunderland, and from thence I was 
to go to his Majeſty; nor would he ſcarce afford 
me Time to put myſelf in a tolerable Order to at- 
tend them. My Lord Sunderland ſoon hinted to 
me what the King's Intentions were; and when 
I recurr'd to his Friendſhip, J had this Anſwer, 
or Words to this Purpole: That if Subjects ſhould 
refuſe their King's Service in every thing that was 
troubleſome or Contre-Cœur, all Kings would be 
in an ill Condition; that my Requelt was beyond 
— — and — he — ſhould find 

is Majeſty very poſitive; and fo I did, Mr. Spea- 
ker, PI . you. Nay, to ſatisfy ou = 


more fully of my Backwardnels to this Journey; 


can you think, Sir, that J, that had been at Rome 
more than once; that had ſeen the Grandeur 
of ſo many Roman Embaſſies, and knew they 
exceeded in Splendor and Expence three Times 
thoſe to any crown'd Head whatſoever, ſhould 
not be extraordinarily concern'd at an Employ- 
ment which had for its Subſiſtance, as the = 
of the Treaſury well know, no other Eſtabliſh- 
ment chan to Spain or France, which (being 
100]. a Week) amounts only to 7200 . per An- 
num S 

Having thus, Sir, ſhew'd you how little fond 
I was of the Thing, let me now, with Submiſſion, 
ask you, what could I otherwiſe do in my Cir- 
cumſtances? For firſt, I call all that's Good to 
witneſs, I never heard of Law againſt it, nor 
know of any to this very Day : And yet, on 
the other Side, I was not only commanded by 
the King, but knew his Royal and Legal Power 
of commanding the Service of his Subjects, and 
molt particularly in Embaſſies, as appears by ma- 
ny old Examples; nay, by a fatal one in this ve- 
ry Century; I mean the Caſe of Overbury, to 
which no body here, I'm ſure, is a Stranger. In 
the next Place, Sir, what did I go to Rome for? 
Why only with a Letter ; with a Complement 
from a proteſs'd and open Catholick King to his 
Holineſs, as all Princes of that Communion do 
in the Beginning of their reſpective Reigns. Be- 
ſides, Mr. Speaker, as I know no Law that for- 
bad my Obedience, ſo I muſt needs ſay (and this 
without cramping, or putting any Bounds to the 
Legiſlative Power) that no ſuch Law can be 
made: For, Sir, the Pope is a very conſiderable 
Temporal Prince, whoſe Territories border on 
two great Seas, the Mediterranean and Adriatic : 
If then our Merchants ſhould be by Storm, or 
other Neceſſities, driven into his Ports; if En- 
gliſmen ſhould be ſurpriz d by any Roman Part 
as they travel in a neighbouring Country, ſhall 
our Goyernment (not to mention a Hundred other 


Eee greater 


— : 
* Gn ; 0 


ET ns 


— 


294 143. Proceedings againſt the E. of Caſtlemaine, 1 W. & M. 


greater Accidents) want Power to ſend a Meſſen- 
ger to ranſom and compound for them? What 
Law therefore was there ever yet fram'd, or can 
be enacted (let the Commerce or Intercourſe be- 
tween Nations be never ſo much broken and pro- 
hibited) but that a Commander in Chief, a Gene- 


ral, and much more a King, may beat a Parley, 


diſpatch a Trumpet; nay, ſend and receive Let- 
ters as often as Occaſion does require? : 
Now, Mr. Speaker, for Religion, I neither 
had any Commiſſion concerning it, nor tranſacted 
with his Holinels about it; and asno body ever did, 
or could lay any thing of that Nature to my 
Charge, ſo for ſome Confirmation of it, I will ap- 
peal even to the Agua-freſca Houles of Rome, and 
to all the Proteſtant Gentlemen of our Nation 
there during my Embaſſy, for though whar I tell 
you, Sir, be a Wonder, yer the honourable Per- 
ſons who have reſided in thoſe Parts, know it 
to be true, that for a Diſh of Chocolate, or a 
Diſh of Limonade, one may know the Meaſures 
and Particulars of an Embaſly in that City, as well 
as we do what paſſes within thele Walls at our 
Coffee-Houſes. I am ſure my under Servants 
have often ſmil'd at the Grimaces and Myſteries 
which my Secretaries us'd in the Beginning to 
make before my Audiences z for they have told 
them, within few Hours after my Return, almoſt 
Word by Word what had paſs'd. Give me alſo 
Leave, Sir, to add one Truth more, which will 
aſſure you that I had no dangerous Intrigue in 
Hand; and this is, that notwithſtanding his Ho- 
lineſs never had the leaſt Imagination or Thought, 
but that IT was as real and fincere a Catholick as 
any Man living; and the fame Thing alſo I can 
ſay of all the Cardinals; and in fine, of the whole 
Court in general ; yet none of them (and every 


Engliſhman in Town knew it) but look'd upon 


me as one that if any Immunity of the Crown 
were in Queſtion, or any Temporal Concern of 
the Kingdom touch'd, would ſtand as much in 
the Gap, and be in as Diametrical an Oppoſition as 
any Perſon of the Reform'd Religion whatſoever. 

You ſce then, Sir, both how and why I went; 
nor have I done any thing certainly to merit any 
Man's Unkindnels or IIl-will; nay, to lay yet fur- 
ther before you the Hardſhip I am under, I ſhall 
ſtate you a Caſe not tetch'd out of old forgotten 
Records, or tranſacted in an Age deſperate from 


ours, but of a Man attainted in this very Houle, 


in the Memory of ſeveral now fitting, and even 
whilſt I myſelf had the Hononr to be a Member 
of it. The Caſe, Mr. Speaker, is Axtel's the Re- 
gicidez one whole Crime, I dare ſay, my greateſt 
Enemies think I abhor in the higheſt Manner 
nor do I mention the Thing in Favour of the Cri- 
minal, but in Honour of his grave and worthy 
Judges. Axtel, you know, Mr. Speaker, was in- 
dicted for the Murder of Charles the Firſt; and to 
ſhew that he maliciouſly contrived and abetted it, 
the King's Council urged his commanding in the 


Hall at the Trial; his placing the Centinels all 


about; and in ſhort, his performing there the 
whole Office of Captain of the Guard. The Pri- 
loner anſwer'd, but pray, Mr. Speaker, let me 
beg Pardon, if the Interval of almoſt thirty Years 
has made me ſorget his Words, I am ſure the Senſe 
of them I have not. I fay, Sir, the Priſoner an- 
iwerd; My Lords, I am under great Oppreſſion, I 
am hardly dealt with. Has Charles the Second been 
ſo gracious as to paſs over the ordinary Tranſgreſſions 
of his ſtrayed Subjects, and to look upon the Obedience 


of Soldiers to their then Superiors, as if the Authoriry 
had been more legal? And ſhall I now die (who was 
under Military Diſcipline ) for that which I muſt 


have preſently died for, had I not done it; to wit, 


had I not drawn up my Regiment, kept the Poſt or- 
der d me, and perform'd the other Duties, the Cou- 
courſe being great and troubleſome ? Upon this the 
Judge reply'd; I confels (confidering the King's 
merciful Reſolutions) that your Argument is 
ſtrong; it has great Weight in it; but Mr Aatel, 
did you no more? Did you only perform the Duty 
of a commanded Soldier? Who was it, I pray, 
that animated the Rabble? Who beat the Soldiers 
for not crying Juſtice? Who encourag'd ſpitting 
in the King's Face? And who barbarouſly revil'd 
and threatned a Noble Lady, that in the Tranſ- 
ports of her Zeal (when the ſaw her Sovereign 
abus'd, when ſhe heard ſuch Blaſphemy againſt 
him, and all this father'd upon the Nation) made 
a Noiſe or Stir in the Court? Theſe Things there- 
fore, Sir, being prov'd againſt him, he was con- 


victed, condemn'd, and to paid a Debt to Juſtice, 


and to the ſacred Aſhes of that great and juſt Man. 

Now, Mr. Speaker, to Application: And firtt 
(after a little Glance on the Tenderneſs of theſe 
Judges, when any Neceſſity could be pretended) 
let me, with your Pardon, ask you, ſhall I ſuffer 
as a Tranſgreſſor of the Law, were there any, 
when I muſt have ſuffer'd by the Law, had I re- 
fus'd his Majeſty's Orders and Commands? But, 
Sir, if you demand, did I no more than carry a 
Letter, or go with a Ceremonious How dye from 
the King? I muſt anſwer yes, and a great deal 
more too. For my Houſe was at 4/5/um, a Place 
of Refuge to all diitreſs'd or oppreſs'd Fellow Sub- 
jects. If Seamen mutiny'd, or had any Conteſt 
with their Captains, here a Reconciliation was 
made, and here they return'd to their Obedience 
if rhe Captains themſelves, fraughted for the Ca- 
mera, were delay'd their Money, or miſus'd by un- 
der Officers, they quickly found Redreſs; and of- 
ten, by my Intereſt, receiv'd more than they them- 
ſelves expected. And if the Queſtion happened 
about Quantity, or how Goods were condition'd at 
Delivery, the Verdict I am ſure went ſtill on their 
Side: Nor was my Care confin'd ro Rome only, but 
reach'd to all the Factories of Italy For the Con- 
ſuls themſelves, nay every private Perſon, found 
both an eaſy Acceſs to me, and an indefatigable 
Zeal in their Concerns: So that the Merchants in 
general that had to do in thoſe Parts, were far 
trom being behind Hand in their thankful Acknow- 


ledgments. Nay, one of the greateſt Companies 


of our Nation, I mean that for Turkey, not only 
return'd me their Thanks very heartily by Letter, 
but did it again by Word of Mouth after my Ar- 


rival Home. 


I am ſure, Mr. Speaker, if the Employment I 


ſubmitted to were a Fault, I have already not a lit- 
tle ſuffer'd for it; for I never put Bounds (as our 
Travellers, as well as my own Officers, fully know) 
to any Expence that could be imagin'd for the 
Dignity of the Nation. And give me Leave to 
tell you alſo, Sir, that though the Name of Nome 
may be harſh and ungrateful to your Ears, yet what 
I did was with a good Intention, and like a true 
and faithful Engliſhman. For had I been ſent with 
a Character to Conſtantinople, where they are Ma- 
hometans, or to China, where Gentiles, the Ec/at or 


Figure which I ſhould have endeavour'd to make, | 


would never be conſider'd by you as an Honour 
to their Religion, but our Country ; therefore 
1 | fince 
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ſince it is a Diſparagement and great Reflection to 


a Kingdom, to come below, or thort of others, in 
any thing that is Publick and of Note, I cannot 


but have at leaſt faint Hopes, that you will have 


ſome Conſideration, ſome Opinion of an Embal- 
{ador, though at Rome, that kept up, to his Pow- 
er, the Glory and Grandeur of England. 

But, Mr. Speaker, not to trouble you longer on 
the preſent Head, I'll end when I have told you 
this : That if 1 have done amils in obeying the 
King's Commands, no Conſul that has purſu'd a 
Pirate or Banditti to Rome; no private Factor that 
has follow'd a Debtor thither, nor in ſhort, any 
Man that has written ſo much as one Letter to 
that City, though it were to demand his own, but 
is a far greater Criminal than myſelf, and lies at 
the Mercy of every Enemy, to be indicted as a 
Contemner and Breaker of the Laws. 

Your ſecond Charge, Mr. Speaker, is my being 
a Privy Counſellor, without taking the appointed 
Oaths; to which 1 can truly ſay, they were never 
offer'd me; though I mult alſo confels (for I ſhall 
be ſincere with you in every thing) that I believe, 
nay, that I am certain, I ſhould not have taken 
them, had they been offer'd : So that I do acknow- 


ledge the Omiſſion a Fault againſt Law 


Here the Speaker, thinking that his Lordſhip 
had made an End, deſir'd him to withdraw ; 
but being inform'd that he had not done, he 
excus'd the Interruption, and then his Lord- 
ſhip went on.] 

I fay, Mr. Speaker, I acknowledge this a Fault 
againit Law, were there not ſeveral Things of 
Weight that will, I hope, juſtify me to you : 
And here, Sir, I muſt entreat you not to con- 
ceive that I come now to defend, or make good 
the Diſpenſing Power, but only to ſhew you how 
neceſſarily I was driven and induc'd to the afore- 
ſaid Omiſſion; for, Mr. Speaker, in Controver- 
ſies and Diſputes, what can one do, but recur ei- 


ther to his own Obſervation, or to the Opinion 
of learned Men, and Profeſſors in the Science? 


In the firſt Place then, when I began to exa- 
mine myſelf as to the Right the King claim'd 
and aſſerted, I ſaw Non obſtantes deem'd Legal, 
which ſignified to me Diſpenſing: I found the 
Power of continuing Sheriffs own'd for many 
Ages to be undoubred Law, and yet I knew 
there was a poſitive Statute againſt it: Nay, I 
remember'd an Act which I myſelf had in this 
Houſe given my Vote and Conſent to, viz. 
That about he Regulation of Carriages and Wag- 
gons; or if this be not the exact Title, I muſt 
beſeech you to pardon my treacherous Memo- 
ry, and tis, I'll aſſure you, the only Traitor I 
ever yet ſuccoured or ſupported. I ſay, Sir, I re- 
member'd this very Act, almoſt as ſoon as made, 
ſuſpended by Charles the Second's Proclamation, 
without the leaſt Queſtion or Murmur; and I 
took ſo much Notice of it, as to make even then 
this Reflection (and I do aſſure you upon my Ho- 
nour 'tis true) That though our Monarchs could 
not impoſe and abrogate Laws of themſelves, yet 
they had the Power, I perceiv'd, to reſpite them. 

In the ſecond Place, Mr. Speaker, if I went 
abroad; I mean, if I conſulted the Thoughts and 
Sentiments of others, I found not only great 
Men of the long Robe, but the Judges alſo 
themſelves, declaring in Favour of this Prerogative; 
and the Interpretation or Determination of theſe 
Sages was always told me to be Law, till a new 
Law, or a new Explanation ſhould be enacted, 

Vor. IV. 
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What would you then, Mr. Speaker, have me to 
do, who was call'd to the Board by the King; 
who could not in Conſcience take the Oaths, and 
yet had no Reaſon to think I committed, in not 
taking them, a Crime; ſeeing the Law was thus 
openly expounded and publiſh'd? 

And now, Sir, ſince I have been forc'd to men- 
tion my Religion, which I know is a legal Fault, 
and of a high Nature, I mult not forget allo to 
celebrate the Goodneſs of this Houſe, which has 
pardon'd the Fault, even in the ſolemneſt Way, 
and by the ſolemneſt Act that ever paſs'd ſince 
Magna Charta; to wit, The great Act of Oblivion. 
Give me Leave, Sir, to ſay this too, for I can 
juſtly do it, that being ſo faithful and fo true an 
Engliſhman, I neither ſhould, nor could, I am ſure, 
have ever, during my Life, offended my Country, 
but in my Religion. Pardon alſo I humbly be- 
ſeech you this Digreſſion, and together with it 
the Incoherences and Disjunctions all along; nor 
ſhall I any ways doubt of it, ſince you ſo well 
know how uneaſy and troubleſome a long Diſ- 
courſe (which my Circumſtances have now requi- 
red) muſt needs be to one that wants both 
quence and Practice. 

But, Mr. Speaker, to return where I left, and 
ſo conclude: How, Sir, I pray you (and I demand 
it again of you with great Reſpect) could I think 
the Omiſſion, as I faid, of the Oaths a Breach of 
the Laws, when our Guides, who had the Laws 
in their keeping, told us explicitely, and without 
Reſerve, the ſaid Oaths were not neceſſary? Shall 1 
then ſuffer, that had neither Buoy nor Mark to di- 
rect me? Certainly no; for if there were a Fault, 
tis not I muſt ſuffer, but the Judges, and thoſe 
knowing and deputed Pilots, that hung out, it 
ſeems, the wrong Flag and Signal. I have, Sir, 
but one Word more to trouble you with, and this 


TI ſpeak in Behalf of all here; nay, in Behalf of 


all the People of England; that if I now undergo 
your Severity, and that ſingle Perſons ( notwith- 
ſtanding the Determinations and Judgments of our 
Courts of Juſtice) muſt be ſtill reſponſible, no 
Man can be ſafe, no Man can be at reſt z for no 
body that acts can know (as Accidents will often 
happen) whether he be innocent or guilty. 

Mr. Speaker, I am in great Diſorder for impo- 
ſing thus on your Patience; and eſpecially ſeeing I 
mult yet preſume to do it, one thing more occur- 
ring to me, as I hope, for your further Service, or 
at leaſt Satisfaction: And 'tis to let you know how 
I came to be a Priſoner, and why I continued fo 
thus long. Be pleas'd then, Sir, that I tell you, that 
as ſoon as the King firſt left hitehall, I thought 
it Decency to go out of Town; and therefore 
three Days after I took Coach for Montgomery- 
ſhire, where of late I us'd to reſide in the Summer 
Time. On the Borders of that County, at a ſmall 
Corporation called Ofaweſtree, I was firſt ſtopp'd 
by the Rabble, and afterwards detain'd, with a 
ſtrong Guard, at my Inn by the Mayor; though 
no body, as he confeſs'd, — any Oath againſt me; 
and though he had no Orders, as he ſaid, from 
London tor it; nay, after a Months Reſtraint, he 
denied me my Liberty upon Bail, 1 
two neighbouring Lawyers, whom ] ſent for, aſ- 
ſur'd him he could not juſtify the Refuſal by Law. 
Ido not, Sir, complain of any Incivility, either from 
him or the People z for I was us'd with Reſpect 
enough; but I judge it extremely fit to let you 
ſce how the Liberty of a Subje& was wilfully in- 
vaded by a Magiſtrate, and how little conſcious 1 
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was of any Guilt, ſince inſtead of Flying, I went 
to a Place where I was known by every body. 

In fine, Mr. Speaker, after a Confinement of 
ſeven Weeks, I was ſent for up, and brought hi- 
ther by a Party of Horſe; nor was I ever queltion'd 
or examin'd by any body, but kept (upon the Suſ- 
penſion of the Habeas Corpus Act) at a Meſlenger's 
Houſe for three Months; and when the ſaid Act 
was ſuſpended the laſt Time, I was committed by 
my Lord Shrewsb:ry's Warrant to the Tower, for 
Suſpicion of trea/onable Practices. 

His Lordſhip having ended, retir'd with the 
Serjeant at Arms to his Room, where, after a little 
Stay, he was ſent for in again; and then the Spcak- 
er told him, that fince he ſaid his Journey to Rome 
was witha Letter of Civility to a Temporal Prince, 
and not about Religion, the Houle (to be more 
fully ſatisfied of it) defir'd to fee his Inſtructions. 
To which his Lordſhip thus anſwer'd. 

I hope, Mr. Speaker, though I ſhall readily ac- 
knowledge my own natural Weakneſs, you will 
not yet think me fo imprudent, as that, in a Time 
of ſuch Troubles and Diſtraction, I would keep 
Papers by me; and eſpecially about Rome, to ren- 
der myſelf liable to every malicious Man's Extra- 
vagancy and Comment. This therefore cauſed me, 
Sir, the Night before I went towards Wales, to 
burn all Papers that came to hand; and truly, 
ſome among the reſt, that I have ſince wanted: 
Nay, this 1 can alſo juſtly aver, that I remember 
not now one Word of thoſe Inſtructions, having, 
I'm confident, never, read them twice; only this 
I remember, they were Things of Courſe, Words 
of Form, and necded no further Conſideration. 
Yet, Sir, that you may plainly ſee my Sincerity, 
and how far I am from any Deſign of illuding and 
deceiving you, I ſhall ſhew you how you may re- 
trieve them, when J tell you, that Mr. Monſtevens 
brought them me, and that they were drawn, as 
J take it, by Mr. Bridgman; for I'm certain they 
c ame from my Lord Sunderland's Office. | 

Bur, my Lord, reply'd the Speaker, had you 
no private Inſtructions? None, anſwered his Lord- 
ſhip. What none at all? ſaid Mr. Speaker again. 

None, I'll aſſure you, Sir, reply'd his Lordſnip; 
unleſs the King's Orders, to demand a Cardinal's 
Cap for Prince Reinaldo of Eſte, were private In- 
ſtructions; nor do I certainly know, whether thoſe 
Commands were in my foremention'd Inſtructions, 
or whether I had them by Word of Mouth. 

My Lord, ſaid the Speaker, I have another Que- 
ſtion to ast you; to wit, who of the long Robe told 


you of the King's Power of Diſpenſing, and that there 


was uo Neceſſity of taking the Oaths © 

I am, Sir, anſwer'd his Lordſhip, infinitely 
troubled, if 1 have, through Want of Care, or by 
any improper Expreſſion, given you Occaſion to 
miſapprehend me; for I never ask'd any particular 
Man of that Profeſſion about this Affair: But my 
Meaning was (and I hope my Words are not con- 


trary to my Meaning) that the ſaid Power was ma- 
nifeſtly and openly dcclar'd to be Law by Judges 
and Lawyers; ſo that I deem'd it no Soleciſm in 
Diſcourſe to mention it as if they themſelves had 
told it me. | 

Then his Lordſhip retir'd again, and after a long 
Debate, the Houle paſs'd this Order; That the Ear] 
of Caitlemaine ſfand committed to the Tower by a 
Warrant from this Houſe of High Treaſon, for endea- 
vouring to reconcile this Kingdom to the See of Rome, 
and for other High Crimes and Miſdemeanors. 

As ſoon as his Lordſhip was inform'd of this 
Vote, he entreated a Member to let the Houle 
know, that he had a Word or two more to trou- 
ble them with : So that being brought in, the 
Speaker told him, that the Houte having Notice, 
he had ſomething further to acquaint them with, 
was very willing to hear him. 5 

Mr. Speaker, replied his Lordſhip, I have no- 
thing more to ſay about the former Matters; but 
underſtanding your Pleaſure, I thought it my Duty 
to let you know, how the Cuſtom of the Tower, 
as to Priſoners, is changed; for in Courſe hereto- 
fore, unleſs there were a particular Order of State 
to the contrary, they had the Liberty of the Tow- 
er; that is to ſay, they could walk about at ſea- 
ſonable Hours with a Warder: But now as ſoon 
as one is committed, though it be upon bare Sul- 
picion, as I was, he 1s confin'd to his Lodging, 
and hindred from the Conſolation of ſeeing his 
Friends, till, after much Sollicitation and Trouble, 
Leave be granted by the Secretaries. Therefore, 
Sir, being morally certain that I ſhall be confin'd 
again as ſoon as I return, I humbly deſire the Fa- 
vour of this Freedom; it being alſo what I hi- 
therto enjoy'd after I had been reſtrain'd for ſome 
Days in the aforemention'd Manner. 

This ſaid, his Lordſhip went out, and then was 
carried to the Tower, where he was made a cloſe 
Priſoner, as he foretold; though what he moved, 
occaſioned the following Vote. 

That a Committee be appointed to bring in a Bill 
for the better regulating the Impriſonment of the Sub- 
jects of this Kingdom, and to ſettle the Fees of Goaler's, 
And it was likewiſe referr'd to them ro examine into 
the Abuſes of Goalers towards their Priſoners which 
have been heretofore committed. 

On Wedneſday the fth of the following Febru- 
ary, his Lordſhip mov'd for his Habeas Corpus, and 
was brought by the Lord Lucas, the preſent Go- 
vernor of the Tower, to Meſtminſter, on the 10th. 
So that appearing at the Xing's-Bench, his Com- 
mitments were read, and Mr. Attorney havin 
nothing to object againſt his being bail'd, the 
Court awarded it upon the Security of Thirty 
thouſand Pounds; that is to ſay, a Recognizance 
of Ten thouſand for himſelf, and Five thouſand 
a- piece from his four Sureties, which were, John 
Earl of Bath, Thomas Earl of Ailesbury, Thomas 
Earl of Su/ex, and Charles Lord Lan/dows. 
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CXLIV. Proceedings againſt o HN PRICE, I; late Re- 
cetver of Ireland, and One hundred other Proteſtants, at the 
Aſſige at Wicklow in Ireland, for High Treaſon agazuft 
King James, March 6. 1688-9. 1 W. & M. 


„ral to the late King Charles the 
2628 Second, having his Country 
4 Houſe in the County of JVick- 
bob, at Ballinderry, twenty-four 

Miles from Dublin, did for the 
72 Safety and Preſervation of him- 
{elf and Family, obtain the Lord 
Deputy Tyrcounel's Protection, as many more of 
the Engliſh Proteſtants living in the Country at the 
ſame Time did: For the late King James going away 
for France, and the Adminiſtration of the Govern- 


ment being put into the Hands of his preſent Ma- 


jeſty, the Lord Tyrconnel gave out Commiſſions, 
for the raiſing a mighty Army, to any 1riſþh Pa- 
piſt that would take one, and promiſe to Subſiſt, 
Maintain and Cloath their Men for three Months. 
Moſt of thele new Officers are Men of mean 
Fortunes, not capable of ſubſiſting themſelyes 
their Men live altogether on the Exg/i/h, coming 
into their Houſes in the Day-time, and commanding 
from them their Meat and Drink; and often robbing 
them in the Night, ſtealing away their Cattle. 
Likewiſe the Prieſts of every Pariſh obliged all 
their People to furniſh themſelves with Halt-pikes 
and Skeans, and bring them to Maſs, or not pre- 
ſume to appear there, on the Penalty of Excom- 
munication, or a ſevere Puniſhment; which cauſed 
all the /riſh to arm themſelves with the aforeſaid 
Weapons ; upon which, Robberies, Thefts and 
other Outrages were daily committed upon the 
Engliſh; particularly in the County of icklow, 
where ſome Hundreds were got together for that 
Purpoſe, who gave themſelves the Name of Merry 
Boys, and had very great Succels in their thieviſh 
Attempts upon their Proteſtant Neighbours, that 
lived hitherto ſecure in their own Houſes. Ir is 
obſervable, what great Power the Romiſh Cler 

have over the 17;/þ; they arm themſelves immedi- 
ately at their Command, and yet to this Day have 


neither kept them from robbing of the Engliſh, 


nor reſtored them any thing taken away; which 
if they had been ſo minded, they might have done 
by the ſame Power. Several of Mr. Price's Neigh- 
bours repaired to Ballinderry, to preſerve them- 
ſelves and Goods; but an Order coming our ſoon 
after, for the taking away all Horſes and Arms 
from the Proteſtants, both in City and Country, 
Colonel Toole, with a Party of his Men, came to 
demand what Arms and Horſes they had at Ballin- 
derry. Mr. Price and the reſt having the afore- 
mentioned Protection, refuſed to obey their Orders; 
and Complaint coming to Dublin, Colonel Sheldon 
was immediately ſent away with a Body of Horſe 
and Foot againſt Ballinderry. Mr. Price, upon his 
Approach, preſently ſubmitted to him, who there- 
upon was made Priſoner, and all the reſt of the 
Men that were in the Houle : But the Priſon of Micł- 


= On Price, Eſq; Receiver Gene- Jow not being able to contain them, ſeveral of them 


were admitted to Bail, until the following Aſſizes, 
which began March the fifth laſt paſt, and ended 
the eighth. 


The Priſoners Names that were Indifted 
for this Treaſon, are as followeth ; viz. 


1 YOhbs Price, Eſq; 

2 Thomas Ring, Gent. 
3 Richard Weſiland, Gent. 
4 William Heatly, Gent. 
5 James Lewis, Gent. 

6 Edward Lewis, Gent. 
7 Jobn Burreughs, Gent. 
James Bacon, Gent, 

8 Thomas Burroughs, Gent. 
9 Thomas Fetherſion, Gent. 
Io Joſeph Chrichley, Gent. 
II John Chrichley, Gent. 
12 George Chrichley, Gent. 
13 Thomas Williams. 
14 James Williams. 

If J. Clark. 

16 Caleb Chad. 

17 Tho. Bathe. 

18 Foſeph Thompſon. 

I9 Thomas Halſon. 

20 Henry Gibſon. 

21 John Cock. 

22 Thomas Peterſon. 

23 John Ward. 

24 William Turner. 

25 Thomas Evans. 

26 George Atkinſon. 

27 Willam Evans. 

28 Robert Milton, 

29 Willam Neale. 

30 William Hill. 

31 George Dizy. 

32 Stephen Robinſon. 

33 Charles Evans. 

34 Stephen Rathborn, Jun, 
35 Edward Philips. 

36 John Colſon. 

37 William Wotton. 

38 Henry Delauny. 

39 Thomas Croſs. 

40 John Kempſon. 

41 Thomas Watts. 

42 Edward Acton. 

43 Robert Anthony. 

44 Alexander Hill. 

45 James Hill. 

46 John Hill. 

47 William Savill, 

48 Edward Tones. 

49 Peter Bland, 


fo John 
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fo John Tomlinſon, 


51 Daniel Boyce. 


52 John Jones. 


53; Thomas Howard. 
54 Charles Fryers. 
F Anarew Mills. 


6 Michael Wills. 


5 Samuel Allen. 


58 Triftrum Tineſley. 


59 Robert Aſhton. 


-60 Henry Tuton. 


61 Ralph Kidd. 
62 William Fulham. 
63 William Erwin. 


64 Agabus Kidd. 


65 Thomas Page. 
66 Thomas Allen. 
67 Rice Bibbin. 


68 Nicholas Scot. 


70 Alexander Rathborne. 


69 Arnold Sutton. 


71 William Holſon. 


72 Iſaac Colliſon. 


73 Jacob Colliſon. 


74 William Edwards, 


75 Peter Barton. 


76 John James. 


77 John Jordan. 

78 Randle Burroughs. 
79 Richard Price. 
89 Agabas Bardin. 
81 Henry Moody. 

82 John Purroughs. 


83 Edward Hughs. 


84 Edward Jemſon. 


865 James Uton. 


I 
3 


Grand-Furors Names. 


86 William Ryder. 
87 Luke Young. 

88 William Shorter. 
89 John Goodwin. 
90 James Tench. 

9 Thomas Manning. 
o2 Edward Bowers. 
93 Thomas Adams. 
94 Robert Dunbar. 
vf Thomas Colſton. 
96 John Bromwell. 
97 Samuel Price. 
98 James Tipping. 
o9 Edward Graham. 
oo Chriſtopher Cooper. 
or William Phillips. 


After they were ſworn, as uſual, they received 
the following Charge. 


Lord Chief Juſtice Keating's Charge to the 
Grand- fury. 


GENTLEMEN, 


OU that are here returned to ſerve on this 
Grand-Jury, you have this Day before your 
Eyes the greateſt Example, and the firmeſt Proof 
that a Gracious Prince can give to the beſt of Sub- 
jects. You ſec his ſacred Majeſty King James 
the Second (whom God long preſerve for the 
Protection of all his good and dutiful Subjects, and 
for the Subverſion and Irradicating of all thoſe who 
deſire the Subverſion of his Government, either 
by Forcign Force or inbred Conſpiracy) notwith- 
ſtanding the great Troubles on his own Perſon, 
yet he is not wanting in his Care towards you; and 
I dare boldly ſay, it is the laſt thing he will relin- 
quith in the World, after that of his own Conſci- 
ence, the Care of his Subjects. He hath ſent us 
with his Commiſſion to enquire into all the Mala- 
dies, Diſeaſes, and Sores within your County. He 
has likewiſe given us Command to apply the heal- 
ing Balſam of the Laws, which will preſerve the 
Subject moſt entirely in his Property. And I am 
ſorry I muſt tell you, that there was never 
more need than now at this Time. I am glad 
at the ſame Time that I can ſay, that the Miſ- 
chiefs fallen on a great part of this Kingdom, and 
on no part more than on this County, that is 
under the very Eye of the Government. I ſay, 
I am glad it can be ſaid to have ariſen, for the 
molt part, from a Rabble of People, who have 
arm'd themſelves without any Direction from 
the Government, and that with unuſual Wea- 
pons : I mean Half-pikes and Skeans. Gentle- 
men, I muſt tell you plainly, it looks rather like 
a Deſign to maſſacre and murder, than any thing 


elſe. They do not belong to the Army, nei- 


ther are they any part of them; but theſe are the 
Vultures, Kites, and Ravens that follow Armies. 
Soldiers that have travelled Abroad ſay, Such 
are not known among them there. I am told, 
and very well aſſured, that in Foreign Parts, 
where theſe Vultures and Birds of Prey are, it is 


| hard for an Army to lie conceal'd, without being 


diſcovered by them; for it is Odds, but that a 


| Horſe or a Man drops where ſuch Multitudes of 


Papiſts mark d f. 


T 1 Wickham, 


William Hoy. 
Cromwell Wing field. 
T William Wolverſton. 
＋ Redmond Birne. 

+ Thomas Birne. 
T William Birne. 
+ Peirce Cromwell. 
T Toby Walſh. 


+ Toby Tooll. 


Edward Burly. 
Leonard Froſt. 
Peter Ayris. 

William Baker. 


Lawrence Toll. 
Richard Lamb. 


+ Daniel Birne. 


2 


People are. I am very far from laying this to the 
Charge of any that are under Command; though 
it is poſſible that ſome of them, under the Scarcity 
they are in, do give their Aſſiſtance, or at leaſt 
Encouragement to theſe Robbers; otherwiſe it 
could not be, that whole Flocks and Droves of 
Cattle are daily driven away, and yet no one ta- 
ken or brought to Juſtice for it. The King is 
not wanting in his Care; he has given Directions 
to have the Laws put in Execution, that Criminals 
may be brought in and puniſhed; and the Govern- 


ment has iſſued out many Proclamations, but 
they are grown too familiar with them. You are 


to enquire into this Matter, in order to bring to 
Puniſhment, not only them that ſteal, bur thoſe 


that receive. I am told that open Markets are ſet 


up in this County of Z/icklow: A fat Bullock for 
Five Shillings, and a fat Sheep for One Shilling; 
but it will fall heavy on them at laſt. Divines 
fay, that God Almighty oftentimes makes the ve- 
ry Crime to become their own Puniſhment ; and 
I verily fear, that a few Months will produce 
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a Famine in this Kingdom; and what ſucceeds, 
a Peſtilence, and the worſt of all Peſtilences; 
for it is obſerved, that a ſtarved Rot is the 
worſt of all Rots; it falls out unhappily at this 
Seaſon of the Year, when the Cattle are breed- 
ing. Under the old Law the Fews were not 
to ſeeth the Kid in the Mother's Milk; but 
theſe unmerciful Wretches go further than that, 
ſparing none, but deſtroying old and young, 
the Encreaſe and all. Pray, Gentlemen, conſider 
of it, and ſearch the Houſes of ſuch as you 
have Reaſon to ſuſpect, that had not any thing 
to eat the laſt Year 3 go now into their Houſes, 
and you will find whole Carcaſes of Beef pow- 
dered up: Nay, it may be for Want of Salt, 
or Money to buy it, lying rotting and ſtinking. 
Let me tell you, it will be your Turn next, 
when they have robbed and ſpoiled your Pro- 
teſtant Neighbours, they will come to you, un- 
leſs you take ſpeedy Care to prevent it. The 
King has done what he can, and the Govern- 
ment what they can; in vain is the Law made, 
if Offenders be not brought to condign Puniſh- 
ment. You all know there has been an Inva- 
ſion in England of a foreign e the Prince 
of Orange; and the ſame is deſigned on this King- 
dom: The Effects of an Invaſion is not known. 
Defence is natural to all Kingdoms and States, 
and therefore the Government has given Directi- 
ons for raiſing a greater Army than at any Time 
heretofore this Kingdom ever had. It was ſo 
among the Romans of old, who in Caſes of Ne- 
ceſſity did Things clear contrary to the Funda- 
mentals of their | Fog The fame Neceſlity has 
put the King on arming here (in France they 
have their Ban, and with us our Commiſſion of 
Array, from fixteen to ſixty ) but without any 
Deſign that the Effects ſhould be to arm the 
Country with Half-pikes and Skeans. 'They are 
fit indeed for the Mountains, or to guard a 
Man's Houſe, but not to go abroad with at Noon- 
day. Gentlemen, you that are Juſtices of the 
Peace, and Officers of the Army, wherever you 
meet, you ought to ſecure them, and bind them 
over, and know by what Authority they dare go 
abroad with ſuch Weapons. I need not fay any 
thing to you in Defence of the King}, for it 1s 
really and truly your own Defence; and therefore 
I ſhall proceed into the Heads which are prepa- 
red for your Enquiry at this Time. Our Buſineſs 
here is like to be very great, and our Time ſhort, 
and therefore I ſhall not trouble you with ſmall 
Things; we have greater Matters than Aſſaults 
and Batteries. We have Deſolations and Ruins 
to ſhew you, and ſet before you, and without 
your Care, we are like to fall into the Gulph of 
Miſery and. Deſtruction. The firſt Thing we 
have to ſpeak of, is High Treaſon; we have no 
Petty Treaſon in Ireland. If any ſhall go about 
to conſpire the Death of the King, Queen, or 
the Heir apparent, the Prince of Males, this is 
High Treaſon at all Times; it was ſo at Com- 
mon Law: You mult look to this betimes, for if 
a Blow be once ſtruck here, there can be no re- 
trieving of it. If any one ſhould go about to 
ſeize the King's Perſon, or impriſon him, this, 
Gentlemen, is Treaſon; there is but few Steps be- 
tween the Priſons and Graves of Kings; and by 
all the Obſervation that I can make out of the Eu- 
gliſh, or Scots, or ſriſh Hiſtories, where we have 
had Swarms of murdered Kings, that if once 
they went into Priſon, they ſeldom ever eſca- 
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ped with Life. Our King has more Reaſon than 
any to dread this: His Father, who now is a glori- 
ous Martyr in Heaven, loſt his Life; and the Ki 
himſelf, ever ſince his Eſcape with Colonel Bam- 
field from St. James's, has had ſo many miracu- 
lous Deliverances both by Sea and Land, that we 
may conclude he is nite Brew for ſome might 
Matter, or elſe Providence had not done ſuc 
great Things for him ; and *tis but of late that 
he himſelf is eſcaped out of Priſon. I am told by 
Authority, and am ordered to tell you, that he 
is expected in this Kingdom very ſuddenly, as a 
Place of Refuge. He is the firit King, I think, 
ſince Henry the Second, except Richard, that has 
been in this Kingdom. It is a great Misfortune 
that he ſhould be forced to it, but we may look 
upon it as a great Bleſſing, that he ſhould think 
himſelf ſafe here, when he cannot be fo elfſe- 
where, 

To ſeize any of the King's Forts or Ships of 
War (for theſe are the Bulwarks to defend him 
againſt his Enemies) this, Gentlemen, is Treaſon. 

To hold Correſpondence with any of the 
King's Enemies, or with Rebels in actual Rebel- 
lion, or to join with them, this is Treaſon. You 
are not to enquire into the Puniſhment, but to 
open a Door for the petty Jury to enquire into the 
Matter of Fact, and what the Law is, ſhall by the 
Bleſſing of God be our Buſineſs. 

To counterfeit the King's Coin, or clip it (and 
you have very little of it at this Time, theretore 
you had need be carcful in a more eſpecial Man- 
ner) this likewiſe is Treaſon. 

It is likewiſe Treaſon to counterfeit the Great 
Seal of the King; for 'tis the common Security, 
+ which many hold their Eſtates, and ſome their 

Ives. 

The killing of the Chancellor, or any of the 
Judges or Juſtices of Oyer and Terminer, in the 
doing of their Duty, this likewiſe is Treaſon, not ſo 
much with Regard to their Perſons, as to the Work 
that they are Toor, they repreſenting the King's 
Perſon. The meaneſt Conſtable there, if he has 
his Staff in his Hand, and doing his Duty, he that 
kills him ſhall die the fame Death as he that kills 
the beſt Man that wears Scarlet on the Bench. 
Gentlemen, I mult tell you another Crime, and 
it looks like a Mark of Infamy on this Kingdom. 
Murder in England is but Felony, but it has been 
thought fit to make it Treaſon here, and they 
that go out on burning and robbing Houſes, they 
ſhall be indicted for Treaſon: And Clerk of the 
Crown, if any ſuch be here, now take Notice, I 
will have them indicted for Treaſon. 

The next Thing for your Enquiry is Felony, 
thar concerning the Life of the Subject. For a 
Man to kill his Fellow Subject, this is Felony, 
if he does it on a ſudden Paſſiog and Heat: A 
Man may kill another in his own Defence; for 
tis natural for a Man to kill rather than be killed, 
and therefore he ſhall have his Pardon of Courſe. 
But, Gentlemen, this is not in Favour of Duels, 
and only where there is a great Provocation : There 
is not a Man but has = Paſſion about him 
but for a Man to go to Bed with Malice, and 
ariſe the next Morning and go meet his Fellow 
Subject and kill him, this is Murder and Treaſon 
in /reland. 

The next Thing that is Felony, is concerning 
the Goods of the Subje&; for an honeſt labouring 
Man, that by the Induſtry of his whole Life has 


gotten a fair Stock for the Maintenance of him- 
| ſelf, 
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ſelf, his Wife and Children, at Night goes to 
Bed, and next Morning when he ariſes, he is a 
Beggar, and wants Bread. Gentlemen, it would 
make every honeſt Man's Heart bleed to hear 
what I have heard ſince I came into this Coun- 
try. It is ill in other Parts of the Country, but 
here they ſpare not even the wearing Cloaths 
and Habit of Women and Children, that they 
are forced to come abroad naked, without any 
thing to cover their Nakedneſs: So that beſides 
the Oath you have taken, and the Obligation 
of Chriſtianity that lies upon you as you are 
Chriſtians, I conjure you by all that is ſacred, 
and as ever you expect eternal Salvation, that you 
make diligent Enquiry. Let it never be ſaid by 


any of you, that it was your Neighbour, or 


your Neighbour's Servant did it, and you are 
ſorry for it, but will not trouble your ſelves: I 
tell you it is every Man's Buſineſs, and I beſeech 
you look into it. | 


To break into any Man's Houſe after Night 


fall, is Felony. It is a ſound Sleep that the la- 


bouring Man takes, but the idle Rogue that lies 
lurking and ſleeping all the Day, at Night he 


ariſes and ſeeks whom he may devour. If you 


were to do the moſt charitable Work, as build- 
ing of a Bridge or Chappel, or mending a High- 
way, how many do you think of theſe Men 
with half Pikes and Skeans would come to your 
Aſſiſtance? Not one of them I'll engage. But if 


a Houſe or Town be to be plundered, they all 


run thither. All Riots and Routs are to be en- 
quired into. Numbers of People may meet for 
their own Defence, if they ſhould hear or ſee the 


Country robbing and ſpoiling, by a riotous Mul- 


titude coming to jburn and rob their Houſes. In 
this Caſe they may meet and defend their Goods, 


and apprehend the Robbers, in order to bring 
them to ſuſtice; but after all this, they are not to 


conteſt with the Government, nor do any thing 
to the Prejudice of that. I told you, I would not 
trouble you with unneceſſary Matters: All are loft 
in the greateſt of Crimes and Outrages that are com- 


mitted daily in the Country round about. 


If I ſhould go through all the Heads of this 
Charge, it would take up more Time than we have 
to ſpend here; and therefore I ſhall ſhut up all, 
and ſay no more than this, that every Man do 
apply himſelf to his Husbandry and Tillage, to 
prevent that imminent Danger of an approaching 
Famine that ſeems to be coming upon us, and 
that you make it your Buſineſs to ſearch after, and 
bring to Judgment thoſe Robbers that live on the 
Mountains; and while you continue to do your 
Duty, you ſhall have all the Protection the Go- 
vernment can give you. So upon Complaint 
of any Juſtice of the Peace that ſhall be back- 
ward or unwilling to appear againſt them, Care 
ſhall be taken to punith ſuch, and make them 


Examples. Go together, Gentlemen, and conſi- 


der of theſe Things. 
[ The Priſoners brought into Court. | 

Clerk of the Crown. Set John Price to the Bar, 
Tho. King to the Bar, V. Lewis, James Beacon, 
William Heatly, Tho. Burroughs to the Bar, &c. 

Hold up your Right Hands. 

Clerk. John Price, Tho. King, &c. You ſtand 
here indicted, for that you on the 27th Day of Fe- 
bruary, in the fifth Year of the Reign of our Sove- 
reign Lord King James the Second, at Ballindery 
in the County of Yicklow, with divers other 
wicked Traitors and Rebels, in a warlike Man- 


ner then and there did afſemble your ſelves, and 
a cruel and open War and Rebellion againſt our 
Sovereign Lord the King, and his faithful Subjects 
of this his Majeſty's Kingdom of Ureland, did 
raiſe and levy, and did intend our Sovereign Lord 
the King to Death and Deſtruction, to bring, 
and to depoſe him from his Kingly Authority and 
Government of this his Kingdom of Ireland : 
And to fulfil and accomplith thete your ſaid traite- 
rous Intentions and Deſigns, you the ſaid Per- 
ſons, with others the ſaid wicked Traitors and 
Rebels, the Day, Year, and Place aforeſaid, did 
arm your ſelves with divers warlike Weapons, 
as well offenſive as defenſive ; and did move and 
excite divers others the Subjects of our Sove- 
reign Lord the King, to join themſelves wick- 
edly and traiterouſly, againſt the Peace of our 
Sovereign Lord the King, and the Duty of your 
Allegiance, and the Statute in that Cafe made 
and provided, &c. 

Clerk. How ſayeſt thou John Price, art thou guil- 
ty of the Treaſon that thou ſtandeſt here indicted, 
Se. or not guilty? 

Mr. Price. Not Guilty. | 

Clerk. Culprit, How wilt thou be tried? 

Priſoner. By God and the Country. 

Clerz. God fend you a good Deliverance. 

Note, The Priſoners were brought into Court 
in ſeveral Parties, to be arraigned, as many 
as the Dock would hold at one Time. 

[The ſecond Time the Dock was filled.) 

Clerk Cr. Set William Fulham to the Bar, Sc. 
[Thady Brine, the High-Sherif, food up and 
aid, My Lord, Fulham was cleared.) 

Bar. Lynch. Pray, Sir, who cleared him ? 

High-Sheriff. The chicf commiſſioned Officer 
that was here; Colonel Sheldon did acquit him. 

Bar.Lynch. He acquit him! how could that be? If 
there be nothing againſt him, we ſhall acquit him. 

J. Keating. Clerk of the Crown, is he in- 
dicted ? | 

Clerk. Yes, my Lord, a Bill of Indictment is 
found againſt him. | 

Pendergraſs, the Sub-Sheriff. My Lord, I will 
tell you, Mr. Sheriff is miſtaken ; there was ſome 
Boys diſcharged, and he thinks Fulham is one of 
thoſe Boys. 

Bar. Lynch. Sir, you do well to refle& on your 
Employer. | 

High-Sheriff to the Sub-Sheriff. You have done 
this to get Money for your ſelf. My Lord, Ful- 
ham was not concerned at all, and therefore was 
diſcharged. 

Priſoner Lewis. My Lord, we are ſo crowded 
with a File of Muſqueteers and a Serjeant, that 
they take up our Chairs, that we cannot fit 
down; and they come with their lighted Match- 
es to our very N oſes; and laſt Night a Piece went 
off in the Room among us: We have not the Con- 
veniency of quiet Repoſe, nor our Friends the Li- 
berty of ſeeing us. My Lord, we were not horn 
Lawyers, therefore deſire we may have our Friends 
come to us, and Council to adviſe with. 

[This Lewis and Lord Galmoy are Brother and 
Sifters Children, and was offered a Troop if he 
would turn Papiſt.] | | 

7. Keating. Mr. Lewis, you have been bred to 


the Law; but you ſhall have Council allowed you; 


and you, Mr. Sheriff, you are not to keep them 
with Fire-Arms, nor with your Soldiers. I ſawa 
Centry at this Door Yeſterday, and forbad it — 
I remember that when Warren, Jephſons, and 

Thompſon 
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Thompſon were tried in 1663, for a Deſignto 


ſurprize Dublin Caſtle, becauſe this was a great 
Matter, forſooth, they muſt be guarded with Sol- 
diers ————— (They were tried at the King's 
Bench; and ſeveral Perſons deſirous to ſee or hear, 
being gotten up into the Arch in the Wall nexr 


the Court of Common Pleas) as they were going u 


Stairs, a Piece went off, and ſhot a Man rhroug 
the Head. I tell you Mr. Sheriff, that brown 
Bill is your Guard ¶ pointing at one in Court ] the 
Law knows nothing of Fire Arms; [ /peaking 10 
the Priſoners] Gentlemen, I muſt tell you plainly, 
that I received Directions from my Lord Deputy, 
by the Attorney General, that you ſhould have 
al the Juſtice imaginable. 

Bar. Lynch. Mr. Sheriff, you muſt command 


thoſe Soldiers to be civil, they are your Guards 


when you employ them. | 


Seventy Priſoners were arraigned and returned back 
to Priſon, 31 more that were indifted, and up- 
on Bail, did not appear. 


Next Day —— Thur/day March the 7th, they 
were again brought to Court to their Trials, and 
the Jury was impanneled, whoſe Names were as 
followeth, Papiſts marked thus; Þ viz. 


Þ+ Thomas Cowdell. 
Philip Cradock. 
John Pew. 
T Alexander Higden. 
T Chriſtopher Talbot. 
T Garret Birne. 
T Dudley Keogh, 
T John Keogh. 
- David Toole. 
T James White. 
T Darby Toole. 
T Garret Harold. 
Daniel Birne. 
+ Patrick Mac Donnel. 
T Patrick O Donnelly. 
T Chriſtopher Birne. | 2 
Daniel Powel. | 
T Richard Fonſton. 
ö T heophilus Hig gens. 
Nicholas Wall. 
Charles Tool. 
+ Anthony Archer. 
T Charles Birne. "VS 
+ Cornelius Kenan. | 
Tho. Elliot. 
Richard Baker. 
+ Wady Birne. 
Francis Tute. 
James Moore. 
Hugh Birne. 
+ Bryan O-Neal. 
Þ+ Dennis Cullen. 


Jailor, ſet the Priſoner to the Bar. 

Clerk Cr. You good Men that are to try 
the ſeveral Iſſues between the King and John Price, 
&c. and other Priſoners at the Bar, that ſhall be 

iven you in Charges Sc. Jury, look at the Pri- 
ond, Priſoners, look at the Jury. 

Clerk Cr. Thomas Cowdell, to the Book. 

Priſoner Lewis. I ch him. 

Clerk. What is your Caule of Challenge? 

Deputy King's Council, Fitz-Patrick. My Lord, 
before they begin their Challenges, let us know 
whether they will all agree in their Challenges , 

Vor, IV. : 
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— we muſt be forced to try them ſeve- 
rally. 

It was at length agreed, that if any one made a 

peremptory Challenge, the other Priſoners were 
. to be ſatisfied with it. 
[Coll. Tool on the Bench, ſpeaking to the L Chief 
Juſtice Keating. 

My Lord, Mr. Lewis has been Sub-Sheriff of 
the County , and knows all that have Freehold. 

J. Keating. It is the better for himſelf that he 
does know them. | 

Priſoner Lewis continued to challenge, until they 

had gone through the Pannel, and only two Gen- 
tlemen that were Proteſtants, Mr. Cradock 
and Mr. Pew, were ſworn. 

Clerk Cr. Mr. Sheriff, a new Pannel The 
Sheriff gave inanother of eleven in Number, which 
were all likewiſe challenged by Mr. Lewis. —— 
Whilſt both the High and Sub-Sheriff were look- 
ing about the Court, for to make up a third Pan- 
nel, ſays | 

L. C. J. Keating. Mr. Sheriff, How many Frec- 
holders have you on the Grand- Jury? | 

Sheriff. Six or Seven, my Lord. 

7. Keating. You have been ſparing enough of 
your Freeholders. The Law requires that all the 
Grand-Jury ſhould be Freeholders, and have you 
but fix ? | 

Sheriff. There is but very few Freeholders in 
the County, my Lord. 

Counc. Fitz- Patrick. In Caſes of Neceſſity, my 
Lord—— 

J. Keating. You know the Law is fo. ; 
Counc. Fitz-Patrick. Yes, there is a Statute for 
It. 

F. Keating. The Priſoner for his Life may chal- 
lenge twenty peremptorily, without ſhewing 
Cauſe ; and the whole World for Want of Free- 
hold And ſhall T put ſuch a one on for his 
Life? Sir, J will not be hanged for any body. 

Fitz-Patrick. Was ever a Judge hanged ? 

Mr. Handcock, Council for the Priſoners. Yes, 
above twenty in a few Years. 

7. Keating. Mr. Fitz-Patrick, I will not be hang- 
ed with Juſtice Belknap, nor Treſſ/ian neither. 

Counc. Handcock: My Lord, they were hanged 
at Tyburn, k b . 

F. Keating. I think they were. —— The great- 
lt Part of this County is in the Hands of = or 
three Men, my Lord Strafford and Roſs. 

F. Keating. Who is here that is is concerned for 
my Lord Strafford and my Lord Roſs? 

Court. Here is Dr. Hall on the Bench for the 
Lord Straſford, and the Sheriff is concerned for my 
Lord Roſs. 

F. Keating. Dr. Hall, and you Mr. Sheriff, let 
me tell you, I do not know but that their Lord- 
ſhip's have forfeited their Eſtates for this Day's 
Work. In the Act for Plantation, there was 
Proviſion made for Freeholds, and there were 
enough before the Wars. I fear theſe great Lords 
have ſwallowed up the Freeholds their Anceſtors 
made. I only tell you this. 

The Sherif by this Time had drawn up a third 

Pannel, being eight in Number. 

F. Keating. Mr. Sheriff, have you all your Free- 
holders here ? 

Sheriff. My Lord, we ſummoned all here. 

J. Keating. On the firſt Pannel you might have 
returned forty, becauſe you do not know how far 
peremptoty Challenges will run; and you are 


obliged after to return a ſewer Number when you 
enlarge 
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enlarge your Pannel; but you can never enlarge it 
- farther than it was at firſt. 
Clerk Cr. Birne, to the Book. 

Prif. Lewis. I challenge him for Want of Free- 
hold. 

F. Keating, Mr. Birne, have you a Freehold in 
this County ? | 

Birne. My Lord I have a Leaſe of Lives. 

Priſ. Wefiland. ] Challenge him peremptorily. 
Bar. Lynch. What Sir, do you begin to chal- 

lenge? This ſhall not be allowed you, to challenge 
one upon another. 

Counc. Hancock. My Lord, you are Council for 
the Priſoners. 

Bar. Lynch. Sir, you are not to tell me my Du- 
ty; I will have you to know, Sir, I ſhall give an 
Account for my ſelf. I am Judge for the King 
too, as well as Council for the Priſoners; and [ 
am concern'd for the King. 

J. Keating. (Turning towards him.] And do you 
think I am not concerned as well as you ? 

Bar. Lynch. Yes, my Lord, I ſpeak for you as 
well as my ſeit. 

Counc. Fitz-Patrick. My Lord, they agreed at 
firſt, that one Man ſhould challenge tor them all 
—At this Rate we are never like to get a Jury for 
them. Ir is bur an ill Sign of their Innocency, that 
they are not willing to come to a Trial. | 

[Mi. Hancock Council for the Priſoners. 

In the peremptory Challenges they agreed (but 
not in the Challenges for Freehold) and this pe- 
remptory Challenge we will ſtand by. 

J. Keating. I will tell you how I underſtood it: 
That in their peremptory Challenges, it any one 
of them challenged, the reſt ſhould be concluded 
by it. Mr. NMeſtland has made a peremptory Chal- 
lenge, and they are willing to ſtand by that — 
However, Mr. Birne, ſtand by, do not go away, 
we may call you again. Clerk of the Crown pro- 
ceed — Oc. — which he did, until he ended the 
the third Pannel. 

[ $zh-Sheriff calls William Baker.) 

Anſw. My Lord, he has a Freehold. 

Baker. My Lord, I have no Freehold. 

F. Keating. You lee the Sub-Sheriff is a fit Man 
to be an Officer; he is blind — he is indifferent. 

[ High-Sheriff calls Peter Ayris. ] 

Anſw. He is on the Grand-Jury. 

J. Keating. Mr. Sheriff, why do you call ſuch? 

Sheriff. 1 ſaw him in Court, and fo I called him, 
- my Lord. | 

J. Keating, There is already but five perempto- 
ry Challenges made, ſo that they may challenge 
hfteen more peremptorily; and there is but two 
ſworn, fo that there wants ten. 

Clerk Cr. Sheriff, ſee if you can get any more. 
Sheriff. | {ee never a Freeholder in the Court. 
Counc. Fitz-Patrick. My Lord, the Sheriff ought 

to be puniſhed for his Neglect. 

Bar. Lynch. Sir, why did you not take care to 


return a Jury of Freeholders ? You ſhall be fined 


for it. 

High Sheriff. My Lord, I have returned all the 
Frecholders there is in the County (L ſent Yeſter- 
day above twenty Miles for one Gentleman 
here) they are are all gone out of the Coun- 
try. — I hope you do not expect I ſhould go to 
the North, or J/le of Man, or England, or Scotland, 
among the Rebels, to ſummon them? 

J. Keating. I do really believe you, Mr. She- 
riff, you have done like an honeſt Man — 
Mr. Fizz-Pa:rick, what do you ſay in this Cale ? 


: Fitz-Patrick. My Lord, I cannot tell what to 
av. ; ; 55 
* King's Counc. Hamond. What if there 
was not one Freeholder in the County, muſt not 
Juſtice be done ? | | 

F. Keating. Can we make a Law for it ? 

Hamond. My Lord, I know that in Caſe of 
an Ejectment, a Trial has been removed from one 
County to another, | 

7. Keating. Can you by Law go to another Coun- 
ty in Caſe of Life? ED 

Hamond. It appears there is not ſufficient Free- 
holders in this County, the Lands being in ſome 
tew Hands. | 

F. Keating. You know the Law is otherwiſe, 


and what would you have us that are Judges do? 


Pray tell us, Sir, what you would be at. 

Hamond, We would have it removed to the 
next County, or another County. 

J. Keating. For God's fake, Me. Hamond, do 
not put us on making Law. 

Lyach. Mr. Hamond, when did you hear that 
ever a Matter capital was tried in a Foreign 
County ? In Matters Civil, by Rule of Court, 
or Order of Chancery it may be, but of a capi- 
tal Offence it was never known ; and we are by 
our Commiſſion to try Offences committed againit 
the Law in the Counties where the Fact was 
committed. We mult try them in this Coun- 
ty, and cannot remove them from one County to 
another. | | 

F. Keating, Mr. Hamond, becauſe T would 
take you off of this new Law that you ſo much 
inſiſt on, that in Caſe of an Ejectment it may be 
tried in a Foreign County ——— I tell you ir 
cannot be tried in a Foreign County : We have 


no Law for it but that of K. James, and the Rea- 


ſon was, becauſe of the Story that was here on 
Foot; for an Heir Male, if collateral, he carried 
it againſt the Heir general. K. James he gave 
Direction that in that Caſe it ſhould be tried in a 
different County. And that my Brother tells you 
of trying in a different County, by Order of Chan- 
cery is this: A Perſon comes in Chancery, and 
he ſuggeſts that ſuch an one was too potent in 
ſuch a County, and therefore he deſired it might 
be tried in an indifferent County, or get ſuch a 
Rule of Court on ſuch a Suggeſtion, And this 
was the Cale of the Archbiſhop of when 
he was Biſhop of Limerick. And if Walcot might 
be believed, he ſaid, was the Occaſion of his run- 
ning into Rebellion. 

C. There is a Caſe in Hobart, &c. 

J. Keating. I would undeceive you in that 
Particular: As in the Cale of Auſten and Colo- 


nel Garret Moor. If in the County of Galloway 
it was Auſten's, if in the King's County, it was Co- 


lonel Moor's. So that you ſee, in diſputable Cafes, 
the Law has Regard that it be tried by Juries in 
proper Counties: And truly I think it one of 
the moſt reaſonable Laws in the World, that a 
Man ſhall be tried by his County, by the Neigh- 
bourhood ; and it has given Ground to a good Eu- 
gliſh Proverb, He that has an ill Name, is half 
hanged. A Man's Repute among his Neighbours 
goes a great Way in this Matter: When his 
eighbours ſhall ſay they never knew ill by him. 
And this Man to be carried out of the County of 
IVicklow, to be tried at Wexford, you may by the 
ſame Rule bring a Jury from Tyrone, or the far- 
theſt Part of Connaught. There is nothing like what 

you ſay in the Law. | | 
A Jamond. 
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Hamond. I do not ſay that ever I met with ſuch 


ing in the Law. 
, OS And do you think that we will 


| the Precedent ? 
* That two or three Perſons ſhould 


have almoſt the whole County. : 
8 Keating. Before God, I believe they think 
they have little e r whatever you may think 
of their having too much. i 

Bar. Tk What you ſay, Mr. Hamond, if 
there be any thing in it, we ſhall adviſe with all 
the Judges. The Judges declaring their Opinion, 
that the Priſoners after being arraigned, could nor 
be admitred to Bail. 

Coun. Suxborough to Bar. Lynch. My Lord, you 
took Bail for Captain Rath at Kilkenny, after his 

raignment. 
in” Lynch. What, Sir, do you reflect on me? 
There was no Evidence appeared, and my Brother 
bailed him as well as I. 

Coun. Suxborough. I ſay he was bailed, . 

Mr. Hancock. My Lord, Mr. Cooper at Galloway 
was bailed by your Lordſhip likewiſe. | 

Lord Chief Juſtice Keating ſent privately to 
Dublin to the Deputy, acquainting him, that if 
they were left in Priſon until the next Aſſizes, they 
would certainly periſh, they having loſt all they 
had, and the County was not able to maintain 
them; upon which he received Orders to bail all 


but ſeven of the Principal; vi. 


John Price, Eſq. James Bacon, 
Thomas King, Foſeph Crichley, 
Richard Weſtland, George Crichley. 
William Lewis, 


Who are kept cloſe Priſoners, in order to their 
Trial the next Aſſizes, which will be in this Month 
of Fuly. Upon the taking theſe Gentlemen Pri- 
ſoners, the Soldiers and Rabble plundered and ſpoil- 
ed all the Engliſh Families in Balinderry, Redrum, 
Balina-Claſh, &c. and the /ri/þ Women with their 
Skeans came afterwards and ſtripp'd the Women 
and Children naked, leaving them in a molt miſera- 
ble and deplorable Condition, having not leſt them 
either Bread, or any Food in ſeveral Towns, but 
carried all away with them. And as an I iſbman, 
a Tanner, declared to ſeveral at the Aſſizes, in the 
Hearing of this Relator, that one Captain Tool 
had for his Share twenty-ſix Horſe-Loads, or more, 


of Plunder; and the Lord of Lewth's Troop of 


Dragoons that were quartered in /77&/ow Town, 
had great Quantities of Woollen and Linnen 
Cloth, Womens Cloaths, Pewter, and other Goods 
in Abundance. But the Lord Chief Juſtice Keating 
coming there to the Aſſizes, and having an Account 
of the extream Poverty and Miſery the Proteſtants 
thereabouts were reduced to, did encourage their Pe- 
titioning, and where they could firid their Cloaths, 
Sc. he endeavoured to help them in the Recovery 
of them. And Mr. Richard Lamb having ten fat 
Bullocks taken away by Colonel 2s Men, and 
brought to Wicklow, and there killed and eaten by 
the Soldiers, he preferred a Petition to the Court, 
Colonel Tool being preſent on the Bench. 


J. Keating. Colonel Tool, you heard the Pe- 


tition read; do you know any thing of theſe 
Oxen Mr. Lamb had taken from him by your Sol- 
diers? 

C. Tool. My Lord, I will tell you how it was: 
Mr. Lamb had fold the Bullocks to Mr. Price, and 
as they were driving them to Balinderry, the Sol- 
diers met them and took them away. 
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J. Keating. But Mr. Lamb was at home at 
his own Houſe, and not at Balinderry; the Bul- 
locks were to be paid for upon Mr. Lamb's deli- 
vering them to Mr. Price at Balinderry; your Sol- 
diers took them away from his Servant ſeveral 
Miles from Balinderry : I ſee no Reaſon why 
Mr. Lamb ſhould not be paid for them. 

C. Tool. My Lord, Colonel Sheldon came down 
ſoon after with the King's Army, and I adviſed 
with him, and he ordered they ſhould be killed 
tor the Army, which was done accordingly. 

F. Keating. Pray, Colonel Tool, however, 
Mr. Lamb ought to be paid for them; he was 
not concerned with Balinderry, but kept his own 
Houſe, 

Coun. Fitz-patrick. My Lord, his Houſe was a 
Garriſon too. 

Mr. Hancock. For Shame, Mr. Fitz-patrick, a 


Thatch'd Cabin a Garriſon ! T find you are for 


making all Proteſtants Rebels that live peaccably 
at home in their own Houſes. 

C. Tool. My Lord, I have no more to ſay to 
the Matter. 

Clerk of the Crown. Calling over the Gentlemen 
of the County, called one Savil, Gent. 

Mr. Szvil. Here I am, my Lord, God knows, a 
poor Gentleman, being robb'd of all, and not a 
Penny left me to buy a Pint of Drink. 

J. Keating. Pray, Sir, when were you robb'd? 

Mr. Savil. The laſt VMedneſday they came and took 
away what little they had left untaken before, 
my Wife and Childrens Cloaths, robbing me of 
all. 

J. Keating. Pray, Sir, what Value may your 
Loſs be? 

Mr. Savil. Truly, my Lord, I have not yet 
computed my Loſs, but they have taken away all; 
I defire your Lordſhip will diſcharge me from at- 
tending the Court, for I have not wherewithal to 
ſubſiſt while I am here. | 

J. Keating. Sir, I am ſorry for you, I diſ- 
charge you. 

J. Keating. Colonel Tool, let the Officers be 
ſent for into Court, to hear this Proclamati- 
on read, that is ſent down here by the Govern- 
ment. | 

C. Tool. My Lord, they are here moſt of them. 
Here is Captain Archbold, Captain Tool, &c. 

Clerk of the Crown read the Proclamation, the 
Subſtance whereof was, That they ſhould reſtore 
the Proteſtants ſuch of their Horſes again, as were 
not fit for the King's Service, &c. 

J. Keating calls for it from the Clerk, and gi- 
ving it into Colonel Tool's Hand, who ſtood next 
him on the Bench; Sir, Pray take this Pro- 
clamation, and I hope you will take Care that Obe- 
dience be given to it. 

C. Tool. My Lord, we have received other Or- 
ders; Colonel Sheldon, who is our chief Com- 
mander, has given Directions to have them kept 
for Draught for Carriages. | 

J. Keating. Nay, Sir, if Colonel Sheldon muſt 
be obeyed before the Government, I have no more 

ſay, I have done. 

C. Tool. My Lord, I ſhall obey it. 

J. Keating. Pray then, Colonel Tool, let the 
Horſes be ſent for while that I am here, that 
what Horſes are not muſterable may be return d: 
I cannot in my Conſcience go about to fine 
Men for not appearing at the Aſſizes, when they 
have not a Horle left them to ride on. 
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CXLV. The Trial of Mau RICE CAVENAOGCE, E p- 
MUND PO OR, and WILLIAM BowWLanp, zz Ireland, 


for. Felony, in ftealing Cows, March 7. 1688-9. 1 W. & M. 


ing conſiderable Numbers of Cows, 
* FE ; ; : 
72 Sheep, Sc. but the Evidence againſt 


— 


LY proſecute. | 
Leagblin Birne indicted for ſtealing nine Head of 
Black Cattle from one Colwell; no Perſon appear- 
ing to proſecute, ſays 
 Fuſtice Keating (to the Fury]. Gentlemen, you 
have nothing againſt this Man; he was born in 
the State of Innocency ; but the Truth is, the 
Parties dare not appear againſt him. 

[ Nitneſſes came in againſt three Fellows ; viz. 
Maurice Cavenagh, Edmund Poor, William 
Bowland. ] 

[Clerk of the Crown calling them to come and pro- 
ſecute, and they appearing. ] | 

F. Keating. You that are Evidences againſt 

the Priſoners at the Bar, I charge you, as you will 
anſwer it before God, that you neither for Favour 
or Affection be-enclined to ſpare any of theſe Vil- 
lains; and likewiſe, that you will conceal nothing 
of the Truth, as you will anſwer it at the Great 
Day; for I tell you, the Cries and Groans of the 
poor Women and Children, and the many Fami- 
lies that are ruined, and in great Diſtreſs, will go 
up to Heaven againſt you. | 

Evidence againſt Edm. Poor. My Lord, when 

I came to him, and asked him why he ſtole my 
Cows, he ſaid, the Devil did make him do it. 
I ſpake him fair, and he gave me Money for my 
ä 

Poor. Ay, my Lord, and he promiſed not to 
trouble me. 


F. Keating. It was an unlawful Promiſe; the 


Law would not juſtify him in it; he has done like 
an honeſt Man. If you paid the Money out of 
Conſcience, you did well; but I fear it was your 
Danger of the Halter made you part with your 
Money; for if twenty-two Shillings and Damna- 
tion ſtood in the Way, I believe you would have 
kept the Money. I am ſure, without Satisfaction, 
you cannot expect Abſolution; the Prieſt that gave 
the other Advice for the Maddoge or Skean, will, 
I ſuppole, tell you ſo. 3 | 
Two Proteſtant Evidences againſt Maurice Ca- 

venagh, for ſtealing ſeveral Head of Black 

Cattle, hearing Judge Keating ſpeak againſ? 

Skeans, ſaid, EY 
Evidence. My Lord, when we ſeized him, we 

took a Skean away from him. | 

J. Keating. Sir, How durſt you carry ſuch an 
unlawful-Weapon ? 

. Cavenagh. My Lord, I am a Butcher, it was 

a Butcher's Knife. | 

F. Keating. Ay, I do not queſtion but thou 
canſt butcher upon Occaſion. 

One Hicky /poke. My Lord, He is no Butcher, 
but one of the greateſt Rogues in the County 
round us. I have been in Purſuit of him ſeveral 
times, | 


Cavenagh. He is a Murderer, my Lord, do not 
believe him. 

Evidence. My Lord, it was near ten Inches long, 
thick at the Back, and ſharp Point, every way a 
. 

7. Keating. Is that your Butcher's Knife? you 
are a great Villain, for carrying ſuch a Weapon. 

Cavenagh. I was ordered to have a Skean, my 
Lord. | 

J. Keating. Pray, Sir, who ordered you? 

Cavenagh. The Prieſt of the Parith. 

J. Keating. A Prieſt, Sir, [turning to his Bro- 
ther Fudge] do you hear that Brother? 

Bar. Lynch. What Prieſt, Sir? What Prieſt ? 
What is your Prieſt's Name? 

J. Keating. Hold, Brother. Come, Sir, I 
ſhall not ask your Prieſt's Name: I believe you 
will have Occaſion to ſee your Prieſt ſoon, to do 
you a better Office, than to adviſe you to carry 
Skeans. | 

[ And Tooking towards Col. Tool, and two Prieſts 

on the Bench, next Sheriff Birne. ] 

7. Keating. A Prieſt, Gentlemen ! A Prieſt is 
a Miniſter, and a Miniſter of the Goſpel ; his 
Doctrine 8 2 to be Peace, for the Goſpel is 
a Doctrine of Peace. When our Saviour came 
into the World Peace was proclaimed ; and when 
he went out of the World he left it for a Legacy 
to his Diſciples: My Peace be with you. And pray, 
Sir, tell your Prieſt ſo from me when you ſee him. 
It is not for Prieſts to arm or animate ſuch Vil- 
lains as you are for Miſchief. I ſhall not ask your 
Prieſt's Name. | 

Clancy, an Iriſh Gentleman. My Lord, he be- 
lies the Prieſt; he is a Rogue. | 

Cavenagh. I do not: The Prieſts of every Pariſh 
did give Orders to get Half-pikesand Skeans; and 
they were getting together in Companies in every 
Pariſh. 

J. Keating. Who were they that were gotten 
together ; ſuch Fellows as you? / 

Cavenagh. No, my Lad better Men than I; 
a great many that are here in Court. | 

[The Fury withdrawing, and returning ſoon again, 

brought Poor and Bowland in guilty, Cave- 

nagh not guilty.) l 

J. Keating. Gentlemen, you have acquitted the 
greater Villain; at your Door let it lie. 

[The Ordinary being called to give Bowland and 
Poor the Book, for their Clergy. ] 
J. Keating. Sir, I expect as true a Return from 


you, as if I were there my ſelf. The Times are 


ſo, that Men muſt forget Bowels of Mercy. Or- 
dinary, do your Duty : What Place do you ſhew 


them ? 


Ordinary. My Lord, I ſhew them the fiftieth 


Pſalm. 


J. Keating. Let them read the fifth Verſe.— 


This is an Act of Mercy, and I know not why it 


ſhould not be in ifs rather, the Country Lan- 
1 


guage. 
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uage. It was formerly in Latin, becauſe the Ro- 


h hath their Worſhip in Latin. 
"The Ordinary return d them both, Non legit.] 


miſh 


tine. You William Bowland, and you 
2 you have been arraigned for ſteal- 
ing of Cows, two ſeveral Thetts : It is a great 
Misfortune and Sin to be guilty of ſuch Crimes 
at any Time; but yours is fo much the worſe, 
becauſe it falls in a Time when there arc ſuch 
general and vaſt Depredations in the Country, 
that many honeſt Men go to Bed poſſeſs d of 
conſiderable Stocks of black and white Cattle, 
gotten by great Labour and Pains, the Induſtry 
of their whole Lives, and in the Morning when 
they ariſe, not any thing left them, but turn'd 
out of all, to go a begging, all being taken away 
by Rebels, by Thieves and Robbers, the Sons 
of Violence, that make every thing they lay their 
Hands on their own. On this fide the Cape of 
Good Hope, where are the molt brutiſh and barba- 
rous People we read of, there is none like the Peo- 
ple of this Country; nor ſo great a Deſolation as in 
this Kingdom, at this Day, any where to be found, 
and particularly in this County. It is come to 
that paſs, that a Man chat loſes the better Part of 
his Subſtance, chooſes rather to let that, and what 
he has beſides go, than come to give Evidence: 
And why? Becauſe he is certain to have his Houſe 
burnt, and his Throat cut, if he appears againſt 
them. Good God! what a Pals are come to: For 
what has any Man, if the ſtronger Hand can take 
it from him? It is better to live under no Law, 
than in ſuch a Place. We have lived to ſee twenty- 
nine Vears of Peace paſs over our Heads, and 1 
have fat on this Bench before now : I pray God, 


that my Lenity, and others, has not given Encou- | 


ragement to theſe Thieves and Robbers. There 
may be a Rogue in the Court, or one that is evilly 
enclined (I know none) but take Notice of this, 
the Government is at length tir'd with Mercy; 
they ſee it does no good, and Examples and Pu- 
niſhments of this Kind are not intended fo much 
in a great Part for the Puniſhment of the Offender, 
as for diſcouraging of others, to make them take 
Warning by their Example, that, ſeeing what 
evil Courſes bring Men to, they may reform. 

I will not take up Time to tell you how the 
Benefit of Clergy came; whether in the room of 
the Cities of Refuge that were in the old Times: 
I know that Reſtitution was under the Jewiſb Law 
ſufficient Satisfaction; and if the Thief could not 
make Reſtitution, he was to be ſold for a Slave, 
and the Money given to the Party. Bur as the 
World grows old it grows worſe, and thoſe Leni- 
tives ſignify nothing for preventing Thieving and 
Robbery ; for Thievesand Robbers are like a Gan- 
green in the Commonwealth; they are worſe than 
Drones in the Hive. I cannot tell my ſelf, that 
under the Circumſtances we are in, I ſhould ad- 
viſe to pardon any that are taken in this general 
Depredarion that we are under; and therefore you 
Bowland and Poor, that might have lived as ſafely 
under the Laws as the biggeſt Man in the King- 
dom, and none of your Fellow Subjects durſt lay 
his Hand upon you, but he was liable to anſwer 
for it: And thus you might have lived to a fair old 
Age, and ended your Days in Peace; but you 
have choſen the quite contrary, for the Law pro- 
vides likewiſe for the Puniſhment of wicked and 
offending Perſons, among which Number you are 
found by a Jury of twelve able Men of your Coun- 
try; and therefore the Sentence of the Law is 
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this, That you be both, and each of you, taken from 
this Place, to the Place from whence you came, and 
there your Irons to be truck off, and from thence to 
the Place of Execution, and there you ſhall be hanged 
by the Neck till you are dead, and the Lord have 
Mercy upon your Souls. 

And now let me give you Advice; your Time 
is ſhort, ſpend it well, and flatter not your ſelves 
with the Hopes of a Reprieve or Pardon : And for 
you, Poor, you have ſhortned the Work of your 
Life; you have gone a great Way towards Hea- 
ven, if that Reſtitution you made was out of 
Conſcience, Mr. Sheriff, let them have a Con- 
feſſor ſent to them, for Saturday is the Day of their 
Execution. ¶ The Women, their Friends, ſetting 
up their Cry in the Court.] 

7. Keating. They did not cry thus when the 
Cows were brought Home to them, they were bu- 
fied then in the killing and the powdring them up. 


The Copy of a Protection or Paſs, given by an 
Iriſh Officer to ſome notorious Robbers of the 
County of HYicklow. 


I James Byrne, Enſign to Captain Charles Byrne, 
do hereby certify to you, Terlagh Kelly, Patrick 
Byrne, and Patrick Mac-Teige, and William 
Doyle, to ſave you harmleſs from any Miſdemeanors 
whatſoever. As witneſs my Hand this 24th of April, 
1689. AMES ByRNE. 


The following Letter being ſent by the Lord- 
Deputy to the Judges of Aſſize, was read in Court 
to the Grand- Jury, &c. 


By the Lord-Deputy General, and General 
Governor of lreland. 


FTER Our hearty Commendations, We Greet 
you well. As his Majeſty was graciouſly pleaſed 
to eniruſe us with the Government of this his Kingdom, 
js upon the invading of England, and upon receiving 
certain Information, that the Prince of Orange doth 
intend alſo to invade this Realm, We have, for the 
Defence thereof, raiſed a conſiderable Army, far above 
what could be maintained by the King's Revenue at the 
beſt of Times, and when the Trade of this Country was 
inthe moſt flouriſhing Conditition. This we have done by 
the King's Command, to ſupport his Regal Authority, 

Crown and Dignity, and to preſerve the Lives, Liber- 
ries and Properties of all bis Liege People within this 
Kingdom. And ſince our Dangers are at Hand, and 
that we may daily expett the Landing of an Enemy 

who intends the Subverſion of his Majeſty's G overn- 
ment, and the total Deſtruction of all bis good Subjects 

here we find our ſelves under an abſolute Neceſſity 10 
keep the King's Army ſtill on foot, in order to our Pre- 
ſervation from the approaching Dangers. And tho' we 
have hitherto with all the Care and Induſtry imaginable 

and by the generous Concurrence of the —— a 
ed the new raiſed Forces, without being a Burthen to 
any of his Majeſty's People. Yet confidering the De- 
cay of Trade, the great Fall of the Revenue in theſe 
diſtratted Times, the great Charges the Officers have 
been at in ſubſiſting Men, it cannot be expected that 
the ſtanding Forces can hereafter be maintained with- 
out Supplies; and ſince the ſame cannot be done by 
Parliament, We cannot think of a more effeftual Ex- 
pedient, than by voluntary Subſcriptions, by way of 
Loan, from the People; which, if generouſly done, 
with what may be made of the Revenue, may ſupport 
the Army, and will ſtop all the Diſorders that may 
ber 
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be committed by the 8 oldiers, which we ſhall always 
endeavour to prevent with all the Care and Industry 
poſſible. By this, Husbandry may go on as formerly, 


and we ſhall be in a Capacity to form the Army % 


as that, with the Aſſiſtance of Almighty God, we do 
not doubt to put this Kingdom in a pes fett Poſture of 
Defence. We do therefore pray your Lordſhips 10 re- 
commend this weighty Matter eſtectually at the open 
Aſſes in every County when you it, to all the [nha- 


hitants of ſuch Counties, and to appoint the reſpective 


Sheriffs of ſuch Counties to procure voluntary Sub/crip- 
tions, by way of Loan, from the Inhabitants of ſuch 
Counties, of ſome certain Sum of Money from each, to 
be ſubſcribed to their Names, to be afterwards ſatis- 
fied by them reſpectively, in Money, Wheat, Oats or 
Oatmeal, towards the Maintenance of the Army, to 
be paid in, or delivered to the reſpeftive Sheriffs, or 
their Order, and in ſuch Places as the ſaid Sheriffs 
Gall reſpeRtively appoint, from whom we expect an Ac- 
count of their Proceedings herein, and a Copy of ſuch 
Subſcriptions as ſhall be made. Me do not doubt but 
every true and loyal Subject will, according to his 
Ability, and the Excellency of the ſubjett Matter, ge- 
nerouſly and chearfully contribute towards the carrying 
on of ſo great, ſo neceſſary, and ſo glorious à Work, 


Price and others, I W. & M. 


Me expett your diligent Care herein, and ſo aue bid you 
heartily Farewell. | 


From his Majeſty's Caſtle of 


Dublin, March 2, 1688. Tour very loving Friend, 


TyRCONNEL. 


An Anſwer to the foregoing Letter being 
drawn up by the Grand Jury, and entred into 
their Book, and preſented to Sir Henry Lynch, ſet- 
ting forth the extream Poverty of their County, 
occaſioned by the daily Ruin of the Engliſh, &c. 
That they were not in a Capacity to ſubſiſt them- 
ſelves, and therefore not capable to raiſe any thing 
conſiderable for the Army (Chief Juſtice Keating 
returning to Dublin, and leaving Baron Lynch to 
go on to the other Counties, c.) the ſaid Lynch 
told the Grand Jury, before he diſcharged them, 
that the Writing they had drawn up, was a Re- 
flection and Scandal to their Country, would be 
taken very ill by the Government, and did not 
queſtion but it would be brought in hereafter as an 
Evidence againſt them, and therefore ordered it 
ſhould be torn out of the Book, which was done 
accordingly. 
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CXLVI. The Trials of Sir RicHaRD GRAHME, Baronet, 


' Viſcount Preſton in the Kingdom of Scotland, and Jo HN 
ASHTON, at the Old-Bailey, for High Treaſon, Jan, 17. 


1690. 2 W. & M. 


Die Veneris, 16. die Jauuarij, Auno 
Dom. 1690. 


H King and Queen's Writ 
* of Habeas Corpora was ſent to 
n the Governor of the Tower of 
Coe London, to bring up the Bodies 
e of Sir Richard Grahme, Baronet, 
LY 5 Viſcount Preſton, in the King- 
dom of Scotland, John Aſhton 
and Edmund Elliot, Gent. to the 
Seſſions-Houſe in the Old-Bailey, London; where 
they were brought between the Hours of Ten and 
Eleven in the Forenoon; and being placed at the Bar, 
were arraigned upon an Indictment of High Trea- 
ſon, found the Day before by the Grand Jury for 
the County of Middleſex, at Hicks's-Hall, in Man- 
ner following: 


Clerk of Ar- © CIR Richard Grahme, hold up 
raiguments. your Hand, [which he did, 

* and ſo the other two.] You ſtand in- 
c dicted by the Names of Sir Richard Grahme, late 
ce of the Pariſh of St. Anne within the Liberty of 
&« Weſtminſter, in the County of Middleſex, Baronet ; 
« Jahn Aſhton, late of the Pariſh of St. Paul Co- 
« went Garden, in the County aforeſaid, Gentle- 
% man, and Edmund Elliot, late of the Pariſh of 
«© St. James within the Liberty aforeſaid, in the 
„ County aforeſaid, Gent. for that you, as falſe 
* 'Traitors againſt the moſt Illuſtrious and molt 

2 


© Excellent Princes William and Mary, King and 
e Queen of Exgland, Defenders of the Faith, &c. 


your Sovereign Lord and Lady, not having the 


Fear of God in your Hearts, nor weighing the 
* Duty of your Allegiance, but being moved and 
* ſeduced by the Inſtigation of the Devil, the 
* cordial Love, and true, due, and natural Obe- 
* dence which every true and faithful Subject of 
our ſaid Sovereign Lord and Lady, the King 
* and Queen that now are, towards them our 
** faid Sovereign Lord and Lady the King and 
„Queen ſhould, and of Right ought to bear, 
** wholly withdrawing, and contriving, practi- 
* ſing, and with all your Strength intending 
the Peace and common Tranquillity of this 
* Kingdom of England to diſquiet, moleſt, and 
© diſturb, and War and Rebellion againſt our 


* faid Sovereign Lord and Lady, the King and 


Queen that now are, within this Kingdom of 
England to ſtir up, move, and procure; and the 
** Government of our ſaid Lord and Lady, the King 
* and Queen of this Kingdom of England, to ſub- 
vert, change and alter; and our ſaid Lord and 
* Lady, the King and Queen, from the Title, 
* Honour, and Royal Name of the Imperial 
© Crown of this their Kingdom of England to de- 
* pole and deprive; and our ſaid Lord and Lady, 
e the King and Queen, to Death and final De- 
« ſtruction to bring and put; you the ſaid Sir 
C Richard Grahme, John Aſhton, and Edmund Elliot, 
cc the nine and twenticth Day of December, in 
© the ſecond Year of the Reign of our ſaid Lord 
* and Lady, the King and Queen that now are; 

and 
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* Enemies and falſe Traitors againſt our ſaid Lord 
and Lady, the King and Queen, might be ta- 


cc and divers other Days and Times, as well before 


as after, at the Pariſh of St. Clement Danes, in 
the County aforeſaid, falſly, maliciouſly, de- 
viliſhly, and traiterouſly, with Force and Arms, 
Sc. with divers falſe Rebels and Traitors, to 
the Jurors unknown, did conſpire, treat of, com- 
paſs, imagine, and intend our ſaid Lord and La- 
dy the King and Queen that now are (your ſu- 
preme and natural Lord and Lady) from the 
Royal State, Crown, Title, Power, and Go- 
verament of their Kingdom of England, to de- 
prive, depoſe, and caſt down; and the fame our 
Lord and Lady the King and Queen that now 
are, to kill, and bring and put to Death; and 
the Government of this Kingdom of England 
to change, alter, and wholly to ſubvert; and a 
miſerable Slaughter among the Subjects of our 
ſaid Lord and Lady, the King and Queen, with- 
in their Kingdom of England, to cauſe and pro- 
cure; and an Inſurrection, War, and Rebel- 
lion, againſt our ſaid Lord and Lady, the King 
and Queen that now are, within this Kingdom 
of England to move, procure, and aid; and 
the ſame your molt evil, wicked, and deviliſh 
Treaſons, and traiterous 1 Imagina- 
tions, and Purpoſes aforeſaid, to fulfil, per- 
fect, and bring to Effect, you the ſaid Sir Richard 
Grahme, John Aſhton, and Edmund Elliot, as 
falſe Traitors, then and there, to wit, the ſaid 
nine and twentieth Day of December, in the ſaid 
ſecond Year of the Reign of our ſaid Lord and 
Lady, the King and Queen that now are, and 
divers other Days and Times, as well before, as 
after, at the Pariſh of St. Clement Danes afore- 
ſaid, in the County aforeſaid, with Force and 
Arms, c. falſly, unlawfully, wickedly, and 
traiterouſly, did propoſe, conſult, and agree 
to procure and prepare great Numbers of arm- 
ed Men, War — Rebellion againſt our ſaid 
Lord and Lady the King and Queen, within 
this Kingdom of England to levy and make; 


and that you the ſaid Sir Richard Grahme, John 


Aſhton, and Edmund Elliot, afterwards, to wit, 
the ſame nine and twentieth Day of December, 
in the aforeſaid ſecond Year of the Reign of 
our ſaid Lord and Lady, the King and Queen 
that now are, at the Pariſh of St. Clement Danes 
aforeſaid, in the County aforeſaid, falſly, ma- 
liciouſly, and traiterouſly, did prepare, and 
compoſe, and then and there did cauſe, and 
procure to be prepared, and compoſed, ſeveral 
traiterous Letters, Notes, Memorandums, and 
Inſtructions in Writing, to ſhew and inform 


Lewis then, and * the French King, and his 


Subjects, then and yet Enemies of our ſaid Lord 
and Lady, the King and Queen that now are, 
and very many other evil diſpoſed Perſons, and 
falſe Traitors, to the Jurors unknown, of and 
concerning the Number, Force, and Condition 
of certain Ships, for, and on the Behalf of our 
ſaid Lord and Lady, the King and Queen of 
England, then, and there deſigned and prepared 
for the Defence of their Kingdom of England, 
and their Enemies aforeſaid to repel and reſiſt; 
and how ſome of the ſame Ships were Manned, 
and of the Names of the Captains of ſeveral of 
the ſaid Ships; and how the Caſtles and Fortreſſes 
of our ſaid Lord and Lady, the King and Queen, 
called Port/mouth, South-Sea, and Goſport, with- 
in this Kingdom of England, were ſtrengthened 


and fortified, and how the ſame Caſtles and 


Fortrefles, into the Hands and Poſſeſſion of 
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ken and ſeized; as alſo of the Time, Places, 
Ways, Manners, and Means, by which, when, 
and where the ſame Enemies of our ſaid Lord 
and Lady, the King and Queen, this Kingdom 
of England might invade and infeſt; and the 
ſame Enemies, and the Ships of the Enemies 
of this Kingdom of England, ſhould fight 

ainſt our ſaid Lord and Lady, the King and 
Gn, and their faithful Subjects; as allo to 
procure, provide, prepare, and obtain againſt 
our ſaid Lord and Lady, the King and Queen 
that now are, Aſſiſtance and armed Men, our 
ſaid Lord and Lady, the King and Queen that 
now are, from their Royal State and Govern- 
ment of this Kingdom of England to calt down 
and depoſe, and to ſtir up, promote, and pro- 
cure the aforeſaid Lewis the French King (then, 
and yet an Enemy of our faid Lord and Lady 
the King and Queen) this Kingdom of England 
to invade; and to fend Ships within this Ring- 
dom of England, the City of London, of our 
ſaid Lord and Lady the King and Queen that 
now are, to plague; as alſo to cauſe very ma- 
ny Subjects of our ſaid Lord and Lady, the 

ing and Queen that now are, to riſe, and 
War and Rebellion againſt our ſaid Lord and 
Lady the King and Queen, within this King- 
dom of England, to move, procure, make, and 
levy. And you the ſaid Sir Richard Grabme, 
Fohn Aſhton, and Edmund Elliot afterwards, to 
wit, the fame Day and Year, at the aforeſaid 
Pariſh of Sr. Clement Danes in the County of 
Middleſex, of and for the ſame your Treaſons 
and traiterous Compaſlings, og and 
Purpoſes aforeſaid, to execute, tulfil, perfect, 
and bring to Effect into your Hands, Cuſtody, 
and Poſſeſſion, then and there ſecretly, know- 
ingly, unlawfully, and traiterouſly did obtain, 
procure, detain, had, concealed, and kept two 
ſeveral Bills of Exchange then before made, 
for the Payment of ſeveral Sums of Money to 
the Enemies of our ſaid Lord and Lady the 
King and Queen that now are; as allo very 
many traiterous Letters, Notes, Memoran- 
dums, and Inſtructions in Writing, then and 
there compoſed and prepared with an Intent 
to ſhew and inform Lewis then and yet the 
French King, and his Subjects, then and yer 
Enemies of our faid Lord and Lady the King 
and Queen that now are, and very many other 
evil-difpoſed Perſons, and falſe Traitors to 
the Jurors unknown, of and concerning the 
Number, Force and Condition of the Ships, 
for and on the Behalf of them our ſaid Lord 
and Lady the King and Queen of England, 
then and there deſigned, and prepared for the 
Defence of their Kingdom of Exg/and, and to 
repel, and reſiſt their Enemies, and how fome 
of the ſame Ships were Manned, and of the 
Names of the Captains of divers of the fame 
Ships, and how the Caſtles and Fortreſſes of 
our ſaid Lord and Lady the King and Queen, 
called Port/mouth, South-Sea and Goſport, with- 
in this Kingdom of England, were ſtrengthened, 
and fortified, and how the fame Caitles and 
Forts into the Hands and Poſſeſſion of Enemies 
and falſe Traitors againſt our ſaid Lord and 


„Lady the King and Queen, might be taken 
“ and ſeized; as alſo the Times, Places, Ways, 
* Manners, and Means, by which, when, and 


„ where 
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o8 146. The Arraigument of Str 


where the ſame Enemies of our ſaid Lord and 
Lady the King and Queen, this Kingdom of 
England might invade and infeſt, and the Ene- 
mies, and Ships of the Enemies of this King- 
dom of England, ſhould fight againſt the fame, 
our Lord and Lady, the King and Queen of £#- 
gland, and their faithful Subjects; as allo to 
procure, provide, prepare, and obtain againſt 
our ſaid Lord and Lady the King and Queen, 
Aſſiſtance and armed Men, to invade this King- 
dom of Enzland, and our ſaid Lord and Lady, 
the King and Queen that now are, from their 
Roval State and Government of this Kingdom 


of England, to caſt down and depoſe, and to ſtir | 


up, promote, and procure the aforeſaid Lei 
the French King then, and yet an Enemy of our 
ſaid Lord and Lady the King and Queen, to 
invade this Kingdom of Erngland, and to fend 
Ships within this Kingdom of England, the Ci- 
ty of London, of our faid Lord and Lady, the 
King and Queen, to plague ; as alſo to cauſe 
very many Subjects of our ſaid Lord and Lady, 
the King and Queen, to riſe, and War and 
Rebellion againſt our ſaid Lord and Lady, the 
King and Queen, within this Kingdom of Exg- 
land, to move, procure, make, and levy. And 
you the ſaid Sir Richard Grahme, Fohn Aſhton, 
and Edmund Elliot, afterwards, to wit, the 
thirticth Day of December, now laſt paſt, at 
the aforeſaid Parith of St. Clement Danes, in the 
County of Middleſex, concerning, and for the 
{ame your T reaſons, and traiterous Compaſſings, 
Imaginations, and Purpoſes aforeſaid, to exc- 
cure, fulfil, perfect, and bring to Effect, for 
one hundred Pounds in Moneys, numbred by 
you the ſaid Sir Richard Grahme, John Aſhton, 
and Edmund Elliot, then and there paid, and 
depoſited, unlawfully and traiterouſly did hire 
and prepare, and then and there did cauſe and 
procure to be hired and prepared a certain Ship, 
and three Men; you, the ſaid Sir Richard 
Grahme, John Aſhton, and Edmund Elliot, with 
the ſaid Bills of Exchange, and the aforeſaid 
traiterous Letters, Notes, Memorandums, and 
Inſtructions in Writing, into the Hands, Cu- 
ſtody and Poſſeſſion of you the ſaid Sir Richard 
Grahme, John Aſhton, and Edmund Elliot, ſe— 
cretly, unlawfully, and traiterouſly kept, con- 
cealed and detained, from this Kingdom of 
England, unto, and into France, in Parts be- 
yond the Seas, then and yet under the Rule 
and Government of the ſaid Lewis the French 
King, then and yet an Enemy of our ſaid Lord 
and Lady the King and Queen, ſecretly to car- 
ry and tranſport, with that Intent, the ſaid Bills 
of Exchange, traiterous Letters, Notes and Me- 
morandums, and Inſtructions in Writing there 
in Parts beyond the Seas, to the Enemies of our 
ſaid Lord and Lady the King and Queen, and 
other evil-diſpoſed Perſons to deliver and dil- 
perſe. And the ſaid moſt wicked Treafons, and 
traiterous Compaſſings and Imaginations afore- 
ſaid, to fulfil, perfect, and bring to Effect; as 
alſo to cauſe, promote and procure the afore- 
ſaid Enemies of our ſaid Lord and Lady the 
King and Queen, to invade this Kingdom of 
England with Ships and armed Men. And you 
the ſaid Sir Richard Grahme, John Aſhton, and 
Edmund Elliot, afterwards, to wit, the thirtieth 
Day of December now laſt paſt, at the aforeſaid 
Pariſh of St. Clement Danes, in the County afore- 
ſaid, concerning, and for the ſame your Trea- 
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Richard Grahme, W. & M. 


ſons, and traiterous Compaſſings, Imaginations 
and Purpoſes aforeſaid, to execute and fulfil, mali- 
ciouſly, traiterouſly, and advitedly, then and 
there, and diverſe other Days and Times, as 
well before as after, took upon yourſelves to ve- 
ry many other Traitors to be aiding and aſſiſt- 
ing in the Execution of the Treaſons, and trai- 
terous Compaſſings, Imaginations and Purpoſes 
aforeſaid; and then and there, to wit, the lame 
thirtieth Day of December now laſt paſt, at the 
Parith of St. Clement Danes, in the County 
aforeſaid, maliciouſly, ſecretly and traiterouf] 

did hire, and prepare, and then and there did 
cauſe and procure to be hired and prepared a 
certain Boat, and one Man, to the Jurors afore- 
ſaid unknown; you the ſaid Sir Richard Grahme, 
John Aſhton, and Edmund Elliot, from thence 
ro, and into the aforeſaid Ship, ſo as aforeſaid, 
hired and prepared to carry and convey. And 
you the ſaid Sir Richard Grahme, Fohi Aſhton, 
and Edmund Elliot, maliciouily and traiterouſly 
into the fame Boat, then and there did enter; 
and yourſelves from thence, in and by that 
ſame Boat, unto and into the Ship atoreſaid, 
and there unlawfully and traiterouſly did cauſe, 
and procure to be carried with the Intention 
aforeſaid. And you the ſaid Sir Richard Grahme, 
John Aſhton,. and Edmund Elliot, with the fame 
Bilis of Exchange, and the aforeſaid traiterous 
Letters, Notes, Memorandums and Inſtructi- 
ons in Writing, and in your Hands, Cuſtody 
and Poſſeſſion then and there, in and with the 
Ship aforeſaid, did ſail, and depart towards the 
aforeſaid Kingdom of France, in Parts beyond 
the Seas; the ſame your moſt wicked, evil, 
and traiterous Intentions, Purpoſes, Compat- 
{ings and Imaginations aforeſaid to fulfil, per- 
tect and promote, againſt the Duty of your 


Allegiance, againſt the Peace of our ſaid Lord 


and Lady, the King and Queen that now are, 
their Crown and Dignity, and againſt the 
Form of the Statute in that Caſe made and 
provided. Aud the Iudictment further ſets forth, 
that long before the aforeſaid nine and twen- 
tieth Day of December now laſt paſt, open War 
between our ſaid Lord and Lady, the King and 
Queen, and the aforeſaid Lewis the French 
King was begun, declared, and waged, and 
yet is: Which ſaid Lewis the French King, and 
his Subjects, and the Men of thoſe Parts, then 
and yer, were, and are, Enemies to our faid 
Lord and Lady, the King and Queen that now 
are, and to their Kingdom of England : And 
that in the Time of the aforeſaid War between 
them our ſaid Lord and Lady, the King and 
Queen, and the aforeſaid Lewis the French 
King, you the ſaid Sir Richard Grahme, John 
Aſhton, and Edmund Elliot, being Subjects of 
our ſaid Lord and Lady, the King and Queen 


that now are, as falſe Traitors againſt our ſaid 


Lord and Lady, the King and Queen, during 
the War aforeſaid, to wit, the nine and twen- 
tieth Day of December, in the ſecond Year 
of the Reign of our ſaid Lord and Lady, the 
King and Queen that now are, and diverſe 
other Days and Times as well before as after, at 
the Pariſh of St. Clement Danes aforeſaid, in the 
County aforeſaid, with Force, and Arms, Ce. 
to the aforeſaid Enemies of our ſaid Lord and 
Lady, the King and Queen that now are, un- 
lawtully, and traiterouſly were adhering, and 


aſſiſting, and in Execution, and Performance 
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of the ſame adhering, you the ſaid Sir Richard 


cc Grahme, Joln Aſhton, and Edmund Ellict, then, 


cc and there, to wit, the fame nine and twentieth 
ce Day of December, in the ſecond Year of the 
ce Reign of our ſaid Lord and Lady the King and 
« Queen that now are, aboveſaid, at the atore- 
ce ſaid Pariſh of St. Clement Danes in the County 
« aforeſaid, falſly, maliciouſly, and traiterouſly 
did prepare, and compoſe, and then and there 
did cauſe and procure to be prepared and com- 
ce poſed, as alſo into your Cuſtody and Poſſeſ- 
« {jon, then and there unlawfully, ſecretly, and 
« traiterouſly, did obtain, detain, conceal, and 
« keep, divers traiterous Letters, Notes, Memo- 
ce randums, and Inſtructions in Writing, to ſhew 
« and inform the aforeſaid Lewis, then, and yet the 
« French King, and his Subjects, then and yet 
« Enemies of our ſaid Lord and Lady, the King 
& and Queen that now are, of and concerning 
c the Number, Force, and Condition of certain 
« Ships, for and on the Behalf of our ſaid Lord 


e and Lady, the King and Queen of England, then 


& and there deſigned, and preparing, for their 
& Defence of their Kingdom of England, and 
ec their Enemies aforclaid to repel, and reſiſt; 
c and how fome of the fame Ships were Manned, 
« and of the Names of ſeveral of the Captains 


- & of the ſaid Ships; and how the Caſtles and 


« Fortreſſes of our ſaid Lord and Lady, the King 
© and Queen, called Portſmouth, South-ſea, and 
Goſport, within this Kingdom of England, were 
ſtrengthened, and fortified, and how thoſe ſame 
* Caſtles and Fortreſſes into the Hands and Poſ- 
ſeſſion of the fame Enemies of our ſaid Lord 
* and Lady, the King and Queen, might be taken, 
and ſeized; as allo of the Time, Places, Ways, 
Manners, and Means, by which, when and 
where the ſame Enemies of our faid Lord and 
Lady, the King and Queen that now are, this 
Kingdom of England might invade, and infeſt; 
and they the ſaid Enemies, and the Ships of 
* the ſaid Enemies of this Kingdom of England 
* ſhould fight againſt our ſaid Lord and Lady, 
the King and Queen, and their faithful Sub- 
jects. And that during the War aforeſaid, to 
wit, the aforeſaid thirtieth Day of December 
now laſt paſt, you the ſaid Sir Richard Grahme, 
Join Aſhton, and Edmund Elliot, at the afore- 
ce {aid Pariſh of St. Clement Danes in the County 
ce aforeſaid, unlawtully, and traiterouſly did hire, 
and prepare, and then and there did cauſe and 
« procure to be hired and prepared a certain Ship, 
« and three Men, you the ſaid Sir Richard Grahme, 
*« John Aſhton, and Edmund Elliot, with the ſame 
traiterous Letters, Notes, Memorandums, and 
ce Inſtructions in Writing, from this Kingdom of 
e England, unto, and into France in Parts beyond 
the Scas, then and there under the Rule and 
Government of the aforeſaid Lewis the French 
King, then and yet an Enemy of our ſaid Lord 
and Lady, the King and Queen, ſecretly, during 
the War aforeſaid, to carry, and tranſport, to 
the Intent the ſame traiterous Letters, Notes, 
Memorandums, and Inſtructions in Writing 
there, in Parts beyond the Seas, to the afore- 
6 ſaid Enemies of our faid Lord and Lady, the 
© King and Queen that now are, to deliver, and 
&« diſpcrle during the War aforeſaid, in Aid of 
© the ſaid Enemies of our ſaid Lord and Lady, 
« the King and Queen, in the War — : 
« And that you the ſaid Sir Richard Grahme, 
John Aſhton, and Edmund Elliot, during the 
Vor. IV. | 


War aforeſaid, to wit, the aforeſaid thirtieth 
Day of December now laſt paſt, at the Pariſh of 
St. Clement Danes, in the County aforeſai 
concerning, and for the fame your Treaſons 
and traiterous Adherings and Purpoſes afore- 
ſaid to execute and fulfil, maliciouſly, traite- 
roully, and adviſedly, then and there did hire 
and prepare, and then and there did caule, 
and procure to be hircd- and prepared a certain 
Boat, and one Man to the Jurors unknown, 
vou the ſaid Sir Richard Grahme, John Aſhton, 
* and Edmund Elliot, from thence to and into the 
Ship aforeſaid, by you as aforeſaid, hired and 
prepared to carry and convey : And that you 
** the ſaid Sir Richard Grahme, Fohn Aſoton, and 
* Edmund Elliot, maliciouſly and traiterouſly 
* into the ſame Boat, then and there did ener, 
and yourſelves from thence ſecretly in and by 
the ſame Boat, unto and into the ſame Ship, 
then and there did cauſe and procure to be 
carried in Proſecution of the Adhering afore- 
laid. And you the faid Sir Richard Grabme, 
* John Aſhton, and Edmund Elliot, then and there 
* with the ſame traiterous Letters, Notes, Memo- 
randums, and Inſtructions in Writing, in your 
Cuſtody and Poſſeſſion being, during the War 
aforeſaid, to wit, the fame Day and Year, in 
and with the Ship aforeſaid did fail, and de- 
part towards the aforeſaid Kingdom of France, 
to the Intent the ſame traiterous Letters, Notes, 
Memorandums, and Inſtructions in Writing, 
in Parts beyond the Seas to the ſaid Enemies 
* of our faid Lord and Lady, the King and Queen 
that now are, to deliver, concerning and for 
Aid, Inteiligence, and Council, by you the 
* faid Sir Richard Grahme, John Aſhton, and Ed- 
mund Elliot, to the fame Enemies of our ſaid 
Lord and Lady, the King and Queen that now 
are, to give and yield, during the War afore- 
laid, againſt the Duty of your Allegiance, 
** againſt the Peace of our faid Sovereign Lord 
and Lady, the King and Queen that now are, 
their Crown and Dignity, and againſt the Form 
of the Statute in that Caſe made and provided. 
How ſay you Sir Richard Grahme, are you Guilty 
of this Felony and High Treaſon whereof you ſtand 
indicted, or Not Guilty ꝰ 

IL. Preſton. My Lord, I have ſomething hum- 
bly to offer to your Lordſhips. 

: 4 C. J. Holt. What is it your Lordſhip would 
ay? 

Fe: Preſton. My Lord, I find I ſtand indicted 
by the Name of Sir Richard Grahme, Baroner, but 
I do take myſelf to be entituled to another way 
of Trial, as being a Peer of England, by Virtue 
of a Patent before the Vote of Abdication was 
made; and it was in a Time when all your 
Proceſſes, and all your Writs went in the late 
King's Name, and all Officers acted by Virtue of 
his Commiſſions. My Lord, this is a Matter 
that concerns me in Point of Life, Eſtate, Po- 
ſterity, and all that's dear to me; and therefore 
I defire to know whether your Lordſhips think 
fit to allow me my Peerage; I offer it, m 
3 with all the Reſpect and Modeſty imagi- 
nable. 

L. C. J. Holt. My Lord, I apprehend your 
Lordſhip to offer againſt your being tried here, 
that you are a Peer. 

I. Preſton. 1 take myſelf to be ſo, my Lord. 

L. C. J. Holt. My Lord, you muſt make that 

out to the Court. 
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L. Preſton. 
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L. Preſton. I told your Lordſhips the Ground 


of my Claim and Apprehenſion: It is from a Pa- 


tent I received before the Vote of Abdication, 
when all Commiſſions, and all Proceſs, and all the 
Courts of ſudicature run in that Name. 
L. C. J. Holt. Where is that Patent, my Lord? 
L. Preſon. It is in the Hands of the Houle of 


| | Lords. 


L. C. J. Holt. My Lord Preſton, we cannot 
take Notice of that Patent: If your Lordſhip 
plead that you were made a Peer by a Patent un- 
der the Great Seal of England, you muſt produce 
it under the Great Seal, that the Court may fee 
what it is, and whether it be ſufficient to juſtify 
your Plea. | 

L. Preſton. I hope your Lordſhip and this 
Court will enable me to do that, by ſending an 
Order to the Clerk of the Houle of Lords, to 
bring the Patent hither; for it is in his Hands. 

L. C. J. Holt. My Lord, that is not in our 
Power: If your Lordſhip take yourſelf to be a 
Peer, and would thereby ſtop this Court from 
proceeding to try you, you muſt be ready to make 
it out. | | 

I. Preſton. IJ am ready to make it out: If I 
had my Patent here, that would make it out. 


Certainly there is ſome Authority now in being 


(I humbly offer it with all Submiſſion and Re- 


| ſpect) that may order the Clerk of the Houſe 


of Lords to attend this Court, and produce this 
8 | 

L. C. 7. Holt. My Lord Preſton, we are not 
to enable you to plead to the Juriſdiction of the 


Court. 


L. Prefton. My Lord, I offer it with all Reſpect 
to the Court; I am concerned in it for my Life, 


and my All, and if that be over-ruled, this I hope 


_ will do before you go on, you will hear me 
»y my Council. | 

L. C. J. Holt. My Lord, it is nothing that you 
have ſaid; for if your Lordſhip plead this Plea to 
the Juriſdiction of the Court, it ought not to be 
received without ſhewing your Patent. | 
I. Preſton. My Lord, I deſire my Council to 
be heard to this Matter. 
I. C. J. Holt. I know your Lordſhip has had 
the Benefit of Council, and I know your Coun- 
cil muſt tell you, that what you ſay goes for 
nothing, unleſs you put in your Plea, and pro- 
duce your Patent, that the Court may judge up- 
on it. | 

* Mr. Holl. Gen. My Lord, I 
have obſerved what my Lord 
Preſton has mentioned — 


*gir John Somers. 


L. Preſton. Pray, Mr. Sollicitor, will you ſpeak 
out, that I may hear what you 


ſay ? 

Mr. Soll. Gen. My Lord, I fl „ have taken 
Notice of what your Lordſhip has offered: It has 
been moſt truly obſerved by the Court, that it is 
your Lordſhip's Part to make good your Plea, and 


1t ought not to be expected that any Court ſhould 
help a Perſon to plead to its Juriſdiction: But be- 


cauſe it ſhould not be pretended that an Advantage 
was taken againſt the Priſoner for a Defect in Point 
of Form, or that any thing was inſiſted on which 


ſhould have the leaſt Appearance of a Hardſhip, 


and that we may proceed in the moſt clear and 
unexceptionable Manner that can be, I muſt beg 
leave to obſerve to your Lordſhip and the Courr, 
how far this Matter which my Lord Preſton has 
inſiſted on, has been debated and determined in 
another Place. | 
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L. C. J. Holt. So; on Mr. Sollicitor. 

Mr. Soll. Cen. My Lord, upon the eleventh of 
November 1689, my Lord Preſton did make ſome 
Claim in the Houſe of Lords that he was a Peer 
of the Realm; the Houſe of Lords demanding of 
him upon what he founded his Pretence: He ſaid 
he claimed by Letters Patents from the late Kin 
James, which paſſed the Great Scal before the 
Time of the Vote of Abdication, The Lords re- 
quired that thoſe Letters ſhould be produced, which 
being done, and my Lord Preſton inſiſting upon 
his Claim to be a Peer of England, the Lords 
thought fit that Day to commit my Lord Preston 
to the Cuſtody of the Black Rod. The next Day 
being the twelfth of November, upon ſolemn De- 
bate of the Validity of theſe Letters Patents, and 
conſulting with the Judges then preſent, the Lords, 
nemine contradicente, did adjudge and declare thoſe 


Letters Patents to be void and null: And by ano- 


ther Order of the ſame Date, they did order 
Mr. Attorney General to proſecute my Lord 
Preſion in the King's-Bench for a High Mitdemea- 
nor, in preſuming to claim Peerage by thoſe Letters 
Patents. And by a Third, it was ordered, that 
the Letters Patents ſhould remain in Cuſtody 
of the Clerk of the Parliament. Thus you ſec, 
my Lord, this Matter hath had already a folemn 
Determination in a Court which had the moſt pro- 
— Conuſance and Jurifdiction of Claims in this 

ature. And they having pronounced their Judg- 
ment, I did not think it would have been urged 
again in this Place. I thought it proper to men- 
tion theſe Things, to ſhew how it comes to pals 
that my Lord Preſton has not his Letters Patents 
to produce, and to ſatisfy every Man that there 
is no Hardſhip put upon my Lord Preſton, by 
trying him here, when he ought to be tried by 
another Judicature. The Lords have given Judg- 
ment againſt theſe Letters Patents, and have 
ordered that they ſhall remain in Cuſtody of the 
Clerk of the Parliament, and my Lord Preſton is 
not a Stranger to theſe Tranſactions; and there- 
fore if my Lord's Council had been of Opinion 
he could have made any uſe of them, they would 
have inform'd him he muſt have taken another 
Courſe to have got them, and could not expect 
this Court ſhould make an Order for him, con- 
trary to the Order of the Houſe of Lords, to 
take the Letters Patents out of the Hands of the 


Clerk of the Parliament, and this, to help him to 


a Plea againſt their own Juriſdiction. I omitted 
one thing, that upon the 27th of the ſame Month 
of November, upon my Lord Preſton's humble 
Submiſſion and Petition, his Lordſhip was diſ- 
charged of his Impriſonment, and the Houſe of 
Lords were pleaſed to remit the Order given to 
Mr. Attorney, for proſecuting him in the King's- 
Bench for the Miſdemeanor: So that I cannot but 
wonder to hear of this Claim of Peerage after that 
Submiſſion. But there is nothing offered to the 
Court by my Lord that the Court can take any 
legal Notice of. If my Lord will plead any thing 
to the Juriſdiction of the Court, he ought to have 
his Plea in Form, and be ready with his Proofs to 
make it good. bY 

Mr. Serj. Thompſon. My Lord Preſton, upon 
this laſt Order of the Houſe of Lords, has diſ- 
claimed any Right of Peerage when he made 
his Petition, otherwiſe he had not been diſ- 
charged. | 

L. Preſion, My Lord, I beg leave 


Mr. 
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we can take any Notice of, unleſs you h 
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- Seri. Thompſon. Beſides, my Lord, what 
m Lone Prefion offers is a Matter of Record, as 


all Letters Patents are; and though out of his 
Hands he might have had Recourſe to the Record 
of the Enrollment. 

L. Preſion. For that, my Lord, 1 muſt hum- 
bly beg of your Lordſhips a little Time to put — 
ſelf in a Capacity to plead it in Form. If you will 
over rule it, I can ſay nothing to it; I offer it with 
all the Modeſty and Reſpect imaginable. 

L. C. J. Holt. It ſhall do your Lordſhip no 
Prejudice, my Lord; God forbid but that you 
ſhould make uſe of all Advantages that you can 
invent for your Defence. But, my Lord, we muſt 
tell you, what you have offered is _— that 

your 
Patent to produce, and we cannot give your 
Lordſhip Time to plead to the Juriſdiction of the 
Court. | 

L. Preſton. Then if your Lordſhips are pleaſed 
to over-rule this Matter, I ſubmit, but 1 hope 
you will give me leave to make all the juſt Defence 
I can make for myſelf. Does your Lordſhip over- 
rule me in it? 

JL. C. J. Holt. ] ſuppoſe we are all of the ſame 
Opinion; if not, I ſuppoſe they will declare their 
Minds, 

L. C. J. Pollexfen. That which has been ſaid 
by Mr. Sollicitor, was only that you and all the 
World may be ſatisfied that there is nothing of 
Hardſhip put upon you. But the Court, if this 
had not been ſaid, yet could take no Notice of 
what you ſay, unleſs it were pleaded, and pleaded 
in legal Form. But if the Matter be as the King's 
Council have repreſented it, that this Patent you 
now pretend to have, hath already had its Deter- 
mination in a proper Place, this Court, which 
is an inferior Court to that of the Lords in Par- 
liament, cannot intermeddle with it. We can- 
not help you, nor can we ſet up what was con- 
demned there. So that you can entertain no 
Hope or Expectation of our doing any thing for 
. in this Matter, or any Relief or Help by ſuch 
a Plea, 
wal * L. C. Baron. My Lord Pre- 

Sir Robert Atkins. f, you may remember (I am 
ſure ſome of us that were there preſent do) that 

ou did decline further inſiſting upon this Matter 
in the Houſe of Lords; and thereupon you had that 
you Favour from the Houſe ſhewn you, as the 
Ling's Council have opened. 

L. Preſton. ] did decline it, 'tis true, my Lord: 
When they had declared it a Miſdemeanor, I 
made my Application to the Court, and therein 
—_— I was ſorry for having miſdemeaned my- 
elf. 

Mr. Serj. Thompſon. If your Lordſhips pleaſe, 
we will read the very Orders of the Houſe of 
Lords, to ſatisfy my Lord Preſton, that we put 
no Hardſhip upon him. 

L. Preſton. If there be any thing of Hardſhip 
upon me in this Caſe, it is becauſe I think I have 
a Right to inſiſt upon this Matter, and cannot 
have an Occaſion or Power to have that which I 
would make my Defence by. 


L. C. 7. Holt. Your Lordſhip ſhall have a fair 


Trial, if you will pleaſe to put yourſelf in a 
Condition to be tried, by pleading to the Indict- 
ment. 

Mr. Bar. Lechmere. The Lords in Parliament 
have diſclaimed you for being a Peer, and we can- 
not make you one. 


Vor. V. 


Z. Preſton. My Lord, I hope your Lordſhips 
will put no hard Thing upon me, but give me 
my and your Lordſhips Help ro make my De- 
ence. 

L. C. J. Holt. You ſhall, by the Grace of God, 
have all the Liberty you can defire to make your 
Defence; but you muſt firſt plead. 

L. Preſton. Since your Lordſhips are pleaſed to 
over-rule me in this Caſe, I ſhall ſay no more of 
it. I did not intend to offer any thing that mighr 
be an Offence to the Court. | 

L. C. J. Holt. As I told your Lordſhip before, 
ſo I aſſure you now again, it ſhall do you no Pre- 


judice. 


L. Preſton. Then, if your Lordſhip pleaſe, ſince 
the Language is different in which the Indictment 
is written from that in which it was read, and 
ſome Things may be of different Signification in 
both Languages, I deſire the Indictment may be 
read in Latin. | 

2 3 _ Read it in Latin. 5 

L. Preſion. I have one Thing to our 
L it be read. , 152 l 

L. C. J. Holt. What is it you defire, my Lord? 

L. Preſion. My Lord, 1 humbly deſire, be- 
cauſe I cannot retain all the Contents in my Me- 
. that my Sollicitor may have Leave to ſtand 

y me. 

L. C. J. Pollexfen. Do you all join in this De- 
ſire? For if you ſhould each of you ſeverally, have 
it read a great many Times over, they that take 
Notes in Short-hand may take a Copy of it as it 
is read, and a Copy is not to be allowed. 

L. C. J. Holt. If we find they deſire to be trou- 
bleſome, we can over- rule them. 

L. Preſton. I would be guilty of nothing that 
may give the Court Offence, nor offer any thing 
that ſhould take up the Time of the Court unne- 
ceſſarily. 

L. C. J. Holt. If they would have it read in 
Latin, let it be read. 

L. Preſton. If it be troubleſome to the Court, I 
wave it my Lord. 0 
f L. C. J. Holt. No, we do not think it trouble- 

ome. 

L. C. J. Pollexfen. Mr. Aſhton, and Mr. Elliot, 
do you deſire to have it read again? 

Aſhton, Elliot. We all join with my Lord, and 
deſire it may be read in Latin. 

L. C. J. Holt. Read it. | Which was done.] 

Cl. of Arr. Juratores pro Domino Rege & Do- 
mina Regina, ſuper Sacramentum ſuum preſentant 
quod: & contra formam Statuti in eo caſu edits 
& proviſi. 

L. Preſton. My Lord, I am ſorry I have taken 
up ſo much of your Time, I thought the Difference 
of Language might have made ſome Miſtake, 
which I thought would be of Advantage to me in 
my Trial: And for the ſame Reaſon, I humbly re- 
2 you will pleaſe to order me a Copy of the 


ndictment. 
L. C. J. Holt. My Lord, that we cannot do; 


it hath been frequently demanded upon theſe Oc- 
caſions, but always denied. I have always known 
it denied. | 
L. Preſton. Your Lordſhip will give me leave to 
ſay what your Lordſhip muſt needs know much bet- 
ter than [ There is a Statute in the 46th of Ed. III. 
that doth order a Copy of any Record to any Pri- 
ſoner, or other Perſon, if he demand it: And it has 
been granted, as I am informed in other Caſes, 
particularly in the Caſe of Colonel Sidney. 
Geggz2 L. C. J. 
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L. C. J. Eil. No, my Lord, it was denied in 
Colonel Sidney's Cale. | < 

L. Preſton. If J miſtake, I beg your Lordſhips 
Pardon. It is a Reaſon in a late Law made for 
the Reverſal of Mr. Corniſo's Attainder. The 
Parliament do there ſay that it was not a legal 
Trial, becauſe he had not a Copy of the Indict- 
ment, and Time given him to prepare tor his De- 
fence. 

L. C. J. Holt. Truly, my Lord, I do not know 
how that Matter ſtands : That Reverſal of Mr. 
Corniſo's Attainder is but a private Act of Parlia- 
ment. I never ſaw it, nor heard it read, nor can 
we take Notice of it. But your Lordihip is to 
be tried by the ſame Methods of Law that all 
Perſons that have gone before you have always 
been. Ir has always been the Courſe, that the Pri- 
ſoner ſhould not have a Copy of his Indictment ; 
Colonel Sidney had it not; and I remember, in the 
Caſe of Sir Henry Jane, in the Year 1662, he de- 
manded a Copy of the Indictment, and it was de- 
nied him; and it has been conſtantly denied ever 
ſince in ſuch Caſes. | 

L. Prefion. I humbly defire to know whether 
ir was not granted in the Caſe of my Lord 
Ruſjel. | 
L. C. J. Holt. No indeed, my Lord, my Lord 
Ruſſel had it not; I can take it upon me to ſay 
that, for I know all the Procecdings in that 
Cant. - 

L. C. J. Pollexfen. No, my Lord, never any 
Man had it in all my Experience. | 

L. C. 7. Holt. Some of us that are here were 
of Council for my Lord Nu at that Time, and 
we did not adviſe him to demand a Copy of the 
— 23 for we knew he could not have it by 

aw. 

L. Preſton. I am very tender of taking up your 
Lordſhips Time unneceſſarily, but it ſtands me up- 
on to do all I can to defend myſelf; may not I 
have my Council heard to that Point? Becaule if 
it be a Point of Law, though your Lordſhips are 
of Council for the Priſoner, yet I beg that I may 
have my Council heard to argue it. 

L. C. J. Holt. To what Point would you have 
your Council heard? 

L. Preſton. To that Point, whether I may not 
have a Copy of my Indictment according to the 
46th of Edward the Third. That is the Point I 
would have my Council heard to. 

L. C. J. Holt. There is no ſuch Statute as your 
Lordſhip mentions, that gives the Priſoner a Co- 
py of his Indictment. 

Mr. Tones. If your Lordſhip pleaſe to hear me 
for my Lord Preſton—— 

L. C. J. Holt. Nay, Mr. Jones, you are mi- 
ſtaken in this Matter: If my Lord himſelf will 

ſhew that there is any ſuch Statute, we will con- 
ſider of it; and if it be a Matter that requires De- 
bate, we may aſſign my Lord Council to argue it; 
but till then Council are not to be heard. My 
Lord Preſton, if your Lordſhip can ſhew us that 
Statute, pray do. | 

L. Preſton. My Lord, I defire none if it be 
not ſo. 

L. C. J. Holt. | have heard a Diſcourſe con- 
cerning ſuch a Statute, but I could never find 
it. | 

L. Preſion. T ſuppoſe my Sollicitor is here with 
it; there is ſuch a Statute, my Lord. 

L. C. J. Pollexfen. The Court over-ruled it in 
the Cale of Sir Henry Vane. 


another Caſe, and in none of the Trials that have 


heard by Council. 


L. C. J. Helt. And fo it was I remember in 


been ſince King Charles the Second came in, was 
ever a Copy given that I know or heard of. 

Mr. Soll. Gen. My Lord, this Statute that my 
Lord Preſton mentions, 46 of Ed. III. is printed 


at large in the Preface to my Lord Coke's third Re- = 
port; and has been inſiſted upon in ſeveral Caſes | 


in the Aing's-Bench, where the Priſoner has de- 
fired a Copy of his Indictment z but a Copy has 
been always denied, and this Statute has been ta- 


ken to extend only to Records, which may be 3 


Evidence for the Subject. 


L. C. J. Pollexfen. Twas always ruled that it 
did not extend to this Matter. | 

L. C. J. Holt. My Lord, *tis a Miſconſtruction 
of that Statute that your Lordſhip thinks that it 
gives the Priſoner a Copy of his Indictment: For 
that Statute ſays, that all Perſons ſhall be free to 
make uſe of the publick Records, and take Copies 
of them, becauſe oftentimes the Records are Evi- 
dences of Mens Eſtates, and their Titles. 


L. Preſion. My Lord, an Indictment ] ſuppoſe ; 


is a Record. | | 

L. C. J. Holt. But not ſuch a Record as is with- 
in the Intent of that Statute, 

L. Preſion. My Lord, I am tender of taking up 
your Lordihips Time; bur ſince all that is dear to 
me is at Stake, I deſire to this Point I may be 


L. C. J. Pollexfen. My Lord, I am ſatisfied 
you have had Council with you, I have heard a 
great many. Does any one of them tell you 
that this has been done? If ever any one of 
them will come and ſhew us when it has been 
done, you ſay ſomething, but I dare ſay none of 
them will, or can. Mr. Jones there, is as like as 
my body, but I believe he will not fay it ever was 

one. 

L. Preſton. My Lord, I cannot ſay my 
cil has told me 0, but I have read ſuch a Statute 
myſelf; for it ſtands me upon it, and J believe 
there is ſuch a Statute, and it will be produced 
before your Lordſhips. If your Lordſhips 
inſiſt upon not allowing me a Copy, I deſire 
may be heard to it by my Council; for I take it 
to be a Point of Law, with humble Submiſſion to 
your Lordſhips. 

L. C. J. Holt. My Lord, we muſt not hear 
Council to debate plain Points that have no man- 
ner of Queſtion in them: It has been always diſ- 
allowed, and 'tis a ſettled Point at Law, and as 
plain as any whatſoever, that no Copy ot an In- 
dictment ought to be allowed to a Priſoner in Fe- 
lony or Treaſon. 

L. Preſton. My Lord, there is a Statute that 
ſays it ſhall be allowed to all Perſons to have Co- 
pies of Records, as well for, as againſt the King, 
and certainly the Indictment is a Record, and a 
Record of great Conſequence to me at this Time; 
and though my Council has not told me when it 
was done, yet thoſe that I have adviſed with, do 
ſay that the Statute is exprels. | 

L. C. Baron. If any doubtful Words be in ſuch 
a Statute, yet the conſtant Practice muſt expound 
it; and ſince it has been ſo often denied, nay al- 
ways, the Law is now ſettled, that it is not with- 
in the Meaning of that Statute. 

L. C. J. Holt. We muſt go in the Way of our 
Predeceſſors, we received the Law from them, 
and muſt not contradict the received Practice of 
the Judges in all Ages, nor alter the Determina- 

2 | tions 
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tions that have been made in all Caſes of the like 
N I hope your Lordſhips intend, and 
I don't queſtion it, that my Trial ſhould be a legal 
Trial. If there be ſuch a Statute that gives me a 
Copy of the Indictment, and the Court deny it 
me, I am not legally tried. | 
L. C. F. Pollexfen. It = pleaſe to name the 
Statute, my Lord, it ſhall be read to you; bur 
ou are miſtaken if you think there is any thing 
in that Statute that will do your Lordſhip Ser- 


vice in this Point. 


L. C. J. Holt. See the 46th of Edw. III. Read it. 

L. Preſton. Here is a Copy of the Record in 
Court. 2 ; EE 

L. C. J. Pollexfen. It is not printed, but it is 
mentioned in the Preface to my Lord Cote's third 
Report, and 'tis mentioned no where but there 
that I know of; but whether there were any ſuch 
Statute or no, Non conſtat; for it is not printed. 
But if it bea Statute, it does not meddle with Things 
of this Nature, ſuch as Indictments; for you mult 
conſider, my Lord, yours is not a Cale difterent 
from all other Caſes of like Nature as to this; but 
it is the Caſe of all Men that are tried as you are 
to be. And if all People were to have Copies of 
their Indictments to make Exceptions out of them 
before they plead, inſtead of Days of Goal Deli- 
very, the whole Year would not be ſufficient, but 
would be ſpent before they could be brought to 


their Trial. 


L. Preſton. My Lord, I am to defend my ſelf 
as I can by Law, and not to conſider what other 
People's Caſes are. It is my particular Caſe now 
what the Caſe may be as to any other hereafter, 
or what the general Conſequence may be, is not to 
be conſidered ; but if there be any thing that is 
legal, that can give me an Advantage in making 
my Defence, I know your Lordſhips are too 
juſt ro hinder me from taking Advantage of 
it. | | 
L. C. Baron. My Lord, it is no new Thing to 
demand it; it has been frequently demanded, but it 


has been always over-ruled. 


L. Preſton. My Lord, it is now deſired, and a 
Reaſon is given you that perhaps was not given 
before: There is ſuch a Law. My Lord Chief 
Juſtice ſays well it is not printed, but it is a Record, 
and there is a Copy of that Record in Court. 1 
defired there ſhould be, I am ſure. 

L. C. J. Holt. If you have a Copy of any Re- 
cord of an Act of Parliament, it ſhall be read, if 
it be proved. | 

L. Preſton. Nay, we offer nothing if we don't 


prove it; but there is ſuch a Record, and the Sol- 


licitor is ready to atteſt it. Pray ſwear Mr. 
Whitaker. 

Vr. Serj. Thompſon. Swear him. 

Clerk of Arr. You ſhall true Anſwer make to 
all ſuch Queſtions as ſhall be demanded of you 
>, the Court, So help you God. Is this a true 

OPY 4 : 

Mr. Il hitaker. It is a true Copy. 

L. C. J. Holt. Where did you examine it? 

Mr. Wiitaher. My Lord, it is a true Copy of 
the Record, 1 examined it at Mr. Pe!tyr's Office 
in the Tower, 
| & (. J. Pollexfen. Upon what Number Roll is 
it? 

Mr. Whitaker. There is the Number Roll and 
all upon the Book. 
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Clerk reads. Item pria les Commons que come re- 
corde & queconque choſe en la Court le Roy de reaſon 
devoient demurrer illeoques pur perpetual evidence & 
eide de touts parties a ycelly & de touts ceux a quoux 
en nul manner ills atteignent quant, meſtier lour fuit. 
Et ja de nouvel refuſent en la Court noſire dit Seignior 
de ſerche ou evidence encounter le Roy ou aiſadvantage 
de luy. Que pleaſe os deiner per Eſtatute que Serche 
& Exemplification ſoit faitz as touts Gentz de que- 
conque Recorde que les touche en aſcun manner auxy 
vien de ce que chiet encountre le Roy come autres Gentz. 
Le Roy le voet. 

I. C. F. Pollexfen. It is only Copies of Records 
that they ſhall have for Evidence. 

L. C. J. Holt. My Lord Preſton, your Lordſhip 
hears by this Record, you may as well pray that 
an Exemplification be made of this Indictment as 
a Copy; for ſo the Words of this Act run; it 
1s only meant of thoſe Records that were to be 
given in Evidence. But this Indictment that you 
would have a Copy of, is not now to be given 
in Evidence, nor to be exemplified, and fo it does 
not reach your Cale. 

L. Preſton. My Lord, this Indictment is a Re- 
cord, and a Record againſt me, and I think it is 
given in Evidence againſt me. 

Mr. 7. Ayres. No, my Lord, it is no Evidence, 
but an Accufation; it is no Proof at all. | 

L. Preſton. It is always ſworn unto. 

Mr. J. Eyres. The Witneſſes are ſworn that te- 
ſtify the Matter of it to the Grand Jury, but the 
Indictment itſelf is no Evidence. 

L. C. J. Holt. Suppole a Statute be doubtful, 
as truly I do not take this to be, we are to ex- 
pound the Statute as it has been expounded in all 
Ages. It was never thought by any Judges in 
any Reign, that this Starute did entitle a Priſoner 
to have a Copy of his Indictment, bur always held 
the contrary. | | 

J. Preſton. Will your Lordihip be pleaſed then 
to allow me Council to be heard to it? 

L. Ch Holt. No, my Lord, not Council in 
2 aſe: If the Court apprehend there is any 

atter that may be debateable, or whereupon a 
Doubt may be made, we may aſſign Council, and 
ſhall; but never in a plain Cale, where there is no 
manner of Queſtion. 

a 4 Preſton. My Lord, here is a Doubt in this 
aſe. 

L. C. Baron. But, my Lord, it's not the Doubt 
of the Priſoner, but the Doubt of the Court, that 
will occaſion the aſſigning Council. 

L. Preſton. But the Priſoner may offer his Doubt 
to the Court, and your Lordihips are fo juſt, that 
you will take Care that the Doubt may be legally 
reſolved. 

L. C. J. Holt. My Lord, it is our Duty to ſee 


Juſtice and Right done, and God willing, it ſhall 


be. 

L. Preſton. And I am bound in Duty to my 
ſelf, in ſuch a Caſe, to inſiſt upon all Advantages I 
can have by Law. 

L. C. J. Holt. My Lord, no body blames you, 
though your Lordſhip do urge Things that are un- 
neceſſary, or improper; and we ſhall take Care 
that it ſhall not tend to your Lordſhip's Prejudice. 
We conſider the Condition you are in; you ſtand 
at the Bar for your Life; you ſhall have all the fair 
and juſt Dealings that can be; and the Court, as 
in Duty bound, will ſce that you have no Wrong 


done you. 
L. C. J. 
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L. C. J. Pollexfen. My Lord Preſton, for this 
Thing that you now mention, in all Ages, in all 


our Books, it is the ſame Thing, and has been in 


all Mens Cafes that have been tor their Lives, de- 
nied; and this Statute that you bring is quite of 
another Intent: For it is ſaid, the Records ſhall 
remain in Court for perpetual Evidence, and the 
aiding of all Perſons to whom they ſhall be- 
long. My Lord, this is none of your Caſe; for 
God knows, you expect no Aid from this In- 


dictment: But this is meant of all Copies that con- 


cern the Eſtates of Men, that they may have Re- 
courſe to their Records to make out their Evidences 
to their Eſtates, or to have them exemplified un- 
der the Seal of the Court for Evidence: But to 
have a Copy of an Indictment, thereby to be ena- 
bled to conſult with Council how to make Excep- 
tions to that Indictment, is a Thing that has been 
denied in all Ages, by all the Judges that ever were. 
If any one can ſay to the contrary, it were ſome- 
thing; but ſhall we now admit Council to debate 
a Thing that has been in all Ages denied, and ne- 
ver admitted ſo much as once? That cannot be ex- 
pected from us. 

L. Preſton. The Act ſays, That it ſhall be all 
Records that ſhall be in Aid to any Perſon that 
ſhall deſire it. Here is no Diſtinction made of 
what Kind the Records are to be. If it be for the 
Aid of any Perſon, it ought to be granted, and 
I may be aided by this Record, if I have a Copy 
of it; and I think it is hard, when I am ſo much 
concerned in this Record, that I cannot be help'd 
to it by this Law. 

L. C. J. Pollexfen. Conſtant Experience has 
gone according to what we ſay. 

L. Preſ/on. If that be Law, and it has not been 
demanded, then they are notentituled to have the 
Benefit of it: But now I demand it, ſure it is 
good Law. 

L. C. J. Holt. It is no Queſtion a good Law, 
but not applicable to your Lordſhip's Caſe : I 
ſuppoſe we are all of the ſame Opinion; if any 
think otherwile, I defire they would ſpeak. 

L. Preſion. My Lord, 1 ſubmit to the Court, 
but then I deſire one Thing. You know my Lite, 
my Fortune, my Reputation, my Poſterity, and 
all are at Stake, and all that is dear to me mult 
fall with me if I miſcarry: Therefore I take 
Leave to repreſent, that 1 have had very ſhort 
Notice of my Trial. I do aſſure you, I have not had 
above fix or ſeven Days Notice: I hope you will 
not refuſe me a litte longer Time before I come to 
my Trial; and I have had no Copy of the Jury 
yet. - + 
Mr. Soll. Gen. If my Lord pleaſe to plead to 
the Indictment, that will be Time enough to 
move alterwards, and till Iſſue is joined, it can- 
not properly be moved for. | 

L. C. J. Holt. It is not proper to deſire Time 
yet, till you have put your felt upon your Trial, 
by pleading to the 31 

L. Preſion. It was granted in Colonel Sidney's 
Caſe: He had eight or ten Days granted him after 
he had pleaded; and in the Act for the Reverſal of 
Mr. Corniſh's Attainder, it is given as one Cauſe 


for the Reverſal, that he had not Time to prepare 


for his Defence. 
L. C. FJ. Holt. My Lord, ſeven Days is very fair 
Notice. Your Lordſhip knew when the Seſſions 


would be, and your Lordſhip might reaſonabl 


expect, that you ſhould he tried here: I thin 
truly you have had very fair Notice. 


Mr. Aſhton. My Lord, we have had ſeven Days 
Notice of our Trial, 'tis true. This Day Sevennighr 
at Night we had Notice we were to be tried as 
this Day; but three of the ſeven we had not the 
Liberty of ſeeing any Friend, or Council, or any 
body, not till Tueſday Night, and that we got 
with great Application, and great Charge, to get 
an Order for Council to come to us: So that 
though we had ſeven Days Notice, yet we have 
had but three Days in all roconſult with any body ; 
and we never have had a Copy of our os till 
this Minute. 

L. C. J. Pollexfen, We ſee the Nature of the 
Thing, and I am ſorry that I mult fay, it is fit 
that we ſhould take Notice of it. Perhaps the 
Thing that you are accuſed of is not true; but if 
it be true, you ſee whar it 1s, that there are Let- 
ters and Papers preparing for a Deſign to ſet all 
the Kingdom in Confuſion. Men that will ven- 
ture upon ſuch fort of Things, are not to condemn 
the Law, if it be a little hard upon them; for 
'tis the common Preſervation that is principally 
aimed at in Proſecutions of this Nature; and if 
this Accuſation be true, tis but juſt and reaſona- 
ble, that all Speed ſhould be uſed to enquire into, 
and prevent it; and as it falls out in this Caſe, it 
is not in our Power to do it. This Seſſions is ſet 
before this Buſineſs is known, and this is an A& 
done in this County, and therefore the Seſſions 
the proper Place for the Trial; and fo you have 


the fame ſort of Proceedings that all other Cri- \ 
minals have, which are very many, though 1 


hope not many of fo high a Nature. Seven Days 
Notice you have had, you acknowledge ; if my 
Lords pleaſe we will indulge you as far as we can, 
and give you Time for your Trial till to Morrow, 
but you muſt plead preſently. | 

L. C. J. Holt. My Lord, we debate the Time 
of your Trial too early; for you muſt put your 
{elf upon your Trial firſt, by pleading. 

L. Preſton. My Lord, I hope ſhall always carry 
my ſelf as becomes me towards the Court; but 
do not really think that you have any Trials that 
are of fo great Concernment, and this ſure is a fit 
Time for me to offer it; for it may be I have a 
great many Witneſſes in the Country, and at a 
Diſtance from this Place, and one another, 

L. C. J. Holt. My Lord, we cannot diſpute with 
you concerning your Trial, till you have pleaded. 
I know not what you will ſay to it, for ought I 
know there may be no Occaſion for a Trial. I 
cannot tell what you will plead; your Lordſhip 
muſt anſwer to the Indictment before we can enter 
into the Debate of this Matter. 

L. Preſton. Will your Lordſhip give me Leave 
to move it Sod 4 

L. C. J. Holt. You may offer any thing then con- 
cerning your Trial: If you can ſhewany Reaſon to 
defer it, it will be proper to do it then, 

L. Preſton. Truly, my Lord, I think one Rea- 


ſon why my Trial ought to be put off is, becauſe 


I have Privilege of excepting againſt ſo many 
of my Jury; but if I have not Time to look into 
the Pannel, I ſhall loſe that Privilege. 

L. C. J. Holt. We are not to come to that yet, 
you are to plead now. | 

L. Preſton, Then your Lordſhips are pleaſed to 
over-rule my Claim of Peerage. | 

L. C. J. Holt. My Lord, we are of Opinion you 
oughtto plead to this Indictment. 

Clerk of Arr. What ſays your Lordſhip, are you 
guilty of this High Treaſon, or not guilty ? | 

| L. Preſton. 
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_ Preſton. Not guilty. | 
75 * 35935888 wilt thou be tried? 


Preſton. By God and my Country. 

2 5 Arr. God ſend — a good Deliverance. 

John Ajſpton, What ſayeſt thou? Art thou guilty 
of the fame High Treaſon, or not guilty? 

Mr. Aſpton. My Lord, I have only this to ob- 
ſerve, beſides what my Lord Preſton has offered: 
As to the Buſineſs of the Act of Parliament, your 
Lordſhips have been pleaſed to over-rule that Plea 
bur, my Lord, I am told, that if an Indictment 
be faulty, bur even in a Letter, we cannot be 
found guilty upon that Indictment. Now, if we 
never have a Copy of that Indictment, how ſhall 
we know whether there be any ſuch Fault in it? 
Your Lordſhips, who are our Council, I ſuppoſe 
have never ſecn the Indictment, and * there 
be twenty Faults, we have not the Advantage of 
them, by not having a Copy; and how ſhall we 
come to have any Advantage, if neither your 
Lordſhips, who are our Council, nor we our ſelves 
can ſee them. It may turn upon that. 

L. C. J. Holt. But we will fee it when you come 
upon your Trial. 

L. C. J. Pollexfen. That is a Mis- information, 
for it may be ſuch a Letter as is not material, and 
it may be ſuch as is material; as I ſuppoſe your 
Name being Aſbton, the A ſhould be leſt out, it 
would then be a Queſtion, what there would be to 
charge you. a 

Mr. Aſhton. We know that it has been ſo in ſe- 
veral Inſtances. 

L. C. J. Pollexfen. It may be ſuch an Omiſſion 
that may make it no Crime, but we muſt not pre- 
ſently conclude that it is ſo; but you have heard it 
read, and ſo have we; if there had been any ſuch 
Letter miſtaken, it would have been taken No- 
tice of. 

Mr. Aſiton. As to the reading, there may in 
the reading of the Indictment be many Words not 
nicely obſerved. I ſuppoſe the Indictment be right; 
I ay it is poſſible it may, or it may not; but if 
2 Lordſhips never ſee it, who are our Council 

y Law, nor you will allow us Council to look into 
it, if there be forty Faults in it, we have no Ad- 
vantage of it. 

JL. C. J. Holt. We muſt not allow you Coun- 
cil to pick Holes in the Indictment, that never 
was done. If you aſſign any Reaſon, we may 
aſſign you Council to debate any Matter of Law 
that may ariſc, but never was Council allowed to 
find out Faults in an Indictment. When you 
come to your Trial we ſhall try you upon your In- 
dictment, and if there be any thing conſiderable, 
you are to ſuppoſe we ſhall obſerve it for your 
Advantage. 

Mr. Aſoton. My Lord, we never had a Copy of 
the Pannel of our Jury; I pray we may have it. 

L. C. J. Holt. That you cannot have till you 
have pleaded. | 

L. C. Baron. Mr. Aſpton, we have over-ruled my 
Lord Preſton about a Copy of the Indictment: 
Do you think we ſhall grant it you, when we have 
denied it him? 

Mr. Aſoton. My Lord, I deſire we may have a 
Copy of the Pannel. | 

L. C. J. Holt. You muſt plead firſt. 

Clerk of Arr. Are you guilty of the High Trea- 
ſon, or not guilty? 


Mr. Aſhton. Not guilty. | 
Clerk of Arr, How will you be tried ? 
Mr. Aſhton. By God and 


my Country, 


Clerk of Arr. God ſend you a good Deliverance 

Edmund Elliot, How ſay you, Are you guilty 
of the ſame High Treaſon, or not guilty ? 

Mr. Elliot. Not guilty. 

Clerk of Arr. How will you be tried? 

Mr. Elliot. By God and the Country. 

Clerk of Arr. God ſend you a good ©, "NM 

L. Preſton. My Lord, I hope now it may be 
Time to pray that my Trial may be deferred, 

L. C. J. Holt. Why would you have it deferred? 

L. Preſton. Becauſe of the Diſtance of my Wit- 
neſſes, and other Things that would be neceſſary 
for me to have to prepare me for my Defence 3 
and beſides, we have not had a Copy of the Pan- 
nel of our Jury, and the Reaſon of the Law does 
order, that becaule it gives us Liberty to except 
againſt them, and that we cannot know how to 
do, unleſs we inform our {elves of the Men; and 
therefore I beg that I may have a Copy of the 
Pannel. 

L. C. J. Holt. As for having a Copy ot the Pan- 
nel, the Court grants it. Let them have a Copy 
of the Pannel, 

Clerk of Arr. Here is one ready for you. 

Mr. Holl. Gen. There was Direction given that 
there ſhould be one ready. | 

Mr. Aſhton. We have demanded it every Day 
ſince we had Notice of our Tral. 

L. C. Baron. You could not have it till there 
was an Iſſue joined, and that could not be till you 
had pleaded. 

L. C. F. Holt. And as to the putting off your 
Trial, I know not to what Time to pur it off. 

L. Preſton. My Lord, I am willing to have this 
Matter tried as ſoon as poſſible; for it cannot bur 
be uneaſy to me to lie under thele Accuſations 
but ſome of my Witnefles live in the Country, 
at a remote Diſtance. If it may be, next Term, 
my Lord, or the next Seſſions z for, if I have 
a Copy of the Pannel to Night, and am to 
be tried to Morrow Morning, how can I pro- 
vide for my Defence? I cannot be 22 
to except againſt the Jury, and I am ſure you 
will be tender, and conſider the Caſe of a Man, 
whoſe Life and Fortune are concerned in this 
Buſineſs. 

L.C. F. Holt. To put it off till the next Term, 
is to remove it out of this Court; that we cannot 
do, and to put it off till after the Term will be 
too long a Time. 

L. C. J. Pollexfen. We cannot ſit here after Mon- 
day, becauſe the Ferm begins on Tueſday. 

IL. Preſton. My Lord, this Term is always a 
ſhort Term, auf if I be tried to Morrow, it 
is trying me without giving me Time for my 
Defence. 

Mr. Soll. Gen. My Lord, there has been all 


the Care taken that the Nature of the Thing 


was capable of, to prevent any Complaint of 
this kind. Order was given, that my Lord and 
theſe Gentlemen ſhould have Notice as early as 
was poſſible. As ſoon as ever Mr. Attorney- 
General had had an Opportunity of looking into 
the Evidence, Notice was given them, that 
they ſhould be tried, and that this was the 
Day appointed for their Trial. But there ſhall 
be no contending in a Matter of this Na- 
ture for a Day. IF it be defired, and the Courr 
pleaſe to put it off till ro Morrow, we are 
contented ; but there can be no Reaſon to put 
it off for & longer Time. As there is always 
a Tenderneſs to be uſed, and I know will — | 
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and, as far as I am concerned, always thall be to- 
wards Perſons in theſe Circumſtances; ſo there is 
a Regard to be had towards the Government and 
the Publick. I am ſure if the Accuſation that is 
againſt theſe Gentlemen is true, the Government 
is highly concerned that this Matter ſhould come 
to a ſpeedy Examination, and that Perſons that 
enter into ſuch Deſigns be brought to Judgment. 
The Charge in the Indictment is of ſuch a Na- 
ture as draws very great Conſequences along with 
it; it concerns no lels than the Life of the King 
and Queen, the Deſtruction of the Fleet of the 
Kingdom, and the Invaſion of the Realm by the 
Forces of a Declared Enemy. Theſe are the 
Things that the Priſoners are charged with, and 
certainly there ought to be no Delay in the ſearch- 
ing into ſuch Matters as theſe. They have had 
a Week's Notice of Trial already, and for ma- 
ny Days of that Week, at leaſt chey have had 
as many Council to aflift them as they deſired, 
and all the Sollicitors that they had a Mind to, 
have had free Acceſs to them; ſo that they have 
wanted no Opportunity to prepare for their Trial 
that Men in their Circumſtances could have. As 
to what has been ſaid with relation to the Jury, 
the Law indulges them in the Number of their 
peremptory Challenges, without being put to 
ſhew Cauſe, and the Court hath granted them at 
the very Inſtant of their Pleading, a Copy of the 
Pannel; and there is a reaſonable Time between 
'this and to Morrow ror their making ſuch En- 
quiry into the Jury as is juſtifiable, and fit to be 
made: Bur if by Time to look into the Jury, 
it be meant, that there may be a Time for tam- 
pering, that I am ſure your Tenderneſs of the Go- 
vernment will not permit; you will take Care as 
much that no ſuch thing be done, as you will, that 
they ſhould not be ſurprized. If your Lordſhips 
are pleaſed, that the Trial be put off till to Mor- 
row, we will be ready to Morrow to attend it. 

L. Preſton. My Lord, 'tis a very hard Preſump- 
tion that Mr. Sollicitor makes gf our asking a Copy 
of the Pannel, that it is with a Deſign to tamper 
with the Jury. 5 
MM. Soll. Gen. I did not ſay fo, but I ſaid till to 
Morrow was Time enough to make a juſtifiable 
Enquiry. : 

I. Preſton. But if I be to be tried to Morrow, 
I am willing to be tried to Day, for I am as ready 
now as ſhall be then. | 

I. C. J. Holt. It may be ſo, and as ready as you 
will be after the Term; but I know not what your 
Lordſhip means by expreſſing ſuch Reſentment, 
that becauſe you can't have what Time allowed 
you would, therefore you will have none, but be 
tried now. | 

L. C. J. Pollexfen. You may have Time enough 
to prepare yourſelf as to the Jury, certainly, be- 
tween this and to Morrow. | 

Ar. Serj. Thomp/on. My Lord, we that are for 
the King, have given theſe Gentlemen Notice long 
enough to be prepared, if we ſhould try them 
now; for that's the Time we gave Notice for: But 
becauſe we would indulge them as far as we could, 
we are willing that they ſhould have till ro Mor- 
row, and intending them that Kindneſs, are not 
ready to try them to Day, and there can be no 
Pretence for them to pur off their Trial any longer; 
for there. can be no want of Evidence as to the 
Fact we can charge them with; for all the Evi- 
dence that we ſhall bring againſt them was taken 
from themſelves, or the greateſt Part of it. 


J. C. J. Holt. Well, what Time will you be 
ready then? 

Mr. Serj. Thompſon. To Morrow Morning. 

L. C. F. Holt. Then to Morrow at Eight 
o' Clock you are to be tried. 

L. C. 7. Pollexfen. My Lord Preſion, do but 
conſider you have had ſeven Days Notice, and to 
Morrow makes eight. 

L. C. F. Holt. You had Notice for this Day, 
this Day ſeven- night. 

Mr. Aſhton, But we have had only three Days 
Time to conſult with our Council, though we 
deſired we might have our Council come to us that 


Day. 


Mr. Soll. Gen. They were told, they muſt ap- 
ply themſelves to the King for that at the ſame 
Time. | 

Mr. Afpton. We did ſo that Night to my Lord 
Sidney; then Sunday interven'd, which was no Day 
for Buſineſs, and we could not have our Order. 
On Monday we could not have it till Night; ſo 
that it was Tueſday before we could get any body 
to us. My Lord, it is a weighty Concern, and 
all ſuch haſty Proceedings were thought very hard 
in the late Times, and particularly the denying 
Mr. Corniſh Time; and 'tis one of the Reaſons gi- 
ven in this King's Declaration for his coming here 
into England, the Hardſhips that the Law laid 
upon Men in their Trials, which he came to pre- 
vent. | | 

L. C. J. Pollexfen. The Hardſhip that was upon 
Mr. Corniſh was, that he was taken upon the 7 
day off from the Exchange, and tried before that 
Day ſeven-night, and that was hard indeed: But 
beſides, he was taken about his Buſineſs off from 
the Exchange. I know not whether you were 
about your Buſineſs, your lawful Buſineſs, when 
you were taken, God of Heaven knows that. 
And pray conſider, here is a Matter of very grear 


Conſequence on the one Side, and on the other : 


For if Men be plotting agaàinſt the Government, 
to Ehe them Time to carry on their Plots will be 
miſchievous on that Side. 

Mr. Aſhton. My Lord, till that be legally 
proved before your Lordſhips, that is but a Sup- 


poſition. 


L. C. J. Pollexfen. That will lie upon them to 
prove. | . 

L. C. J. Holt. Mr. Aſhton, we are to ſuppoſe you 
not guilty, till you are proved guilty. 

Ar. Aſhton. Then, my Lord, the Law ſays we 
may except againſt ſo many Perſons; what is the 
End of the giving us a Copy of the Pannel ? *Tis 
not to be preſumed we can do it by their Faces; 
for what can I ſay to the Face of one I never ſaw? 
We mult enquire concerning the Men, and that 
is a Work of Time; for ſome of theſe Gentlemen, 
I preſume, live eight or ten Miles out of Town. 
Is it poſſible for me before ro Morrow Morning 
eight o'Clock to ſend to thirty-five Men to en- 
quire after them ? 

L. C. J. Holt. No, nor is it intended you 
ſhould. 

I. C. J. Pollexfen. Nay, if you intend to ſend 
to the Jury-men, we have no Reaſon to give you 
Time. 


Mr. Aſhton. I mean to enquire after the Men, 


their Lives, what Religion they are of, what ſort 

of Men they are. | 

I. C. J. Holt. I ſuppoſe they are all Prote- 

ſtants of the Church of England; but ſuppoſe 

they are all Strangers to you, and yet good —* 
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lawful Men of the County, and there be no Dit- 
ference between you and them, then they are fit 
ry you. ; 

- Mr Afbron. "Tis true, my Lord, but if I have 
Liberty to except againſt thirty-five, I ought to 
know ſomething of them. | 

J. C. J. Pollexfen. Yes, and inform yourſelf as 
well as you can of them, but not to ſend to them, 
that is not to be permitted. | | 

L. Preſton. There is another Point to enquire 
of them, and that is, whether they beFreeholders 
or not ? | 

L. C. J. Pollexfen. We have neither your Lord- 
ſhip's Affidavit, nor the Oath of any other Perſon, 


only an Allegation. 


J. C. J. Holt. My Lord, you mult expect your 
Trial to Morrow Morning; we cannot put it off, 
we are limited in Time, the Seſſions can hold no 
longer than Monday, becauſe of the Term. 

Mr. Aſpton. Then will your Lordſhip pleaſe to 
put it off till Monday © - 

L. C. F. Holt. No, we ſhall not have Time to 
do it, it may be a long Trial. b 

L. Preſton. I proteſt to your Lordſhips, I can- 
not be ready to Morrow to make that Defence I 
deſire, and deſign to make, and which I may make 
if your Lordſhips give me a longer Day. 

Clerk of Arr. Here is a Copy of the Pannel for 
your Lordſhip. 

[It was delivered to the Lord Preſton, abo 
gave it to his Sollicitor.] 

Mr. Aſpton. My Lord, we ſhall not have Time 
to enquire into the Jury. 

L. C. J. Holt. Look you, we are not bound 
to do this, but you have it as ſoon as you have 
pleaded. 

Mr. Aſhton. My Lord, it will take up five or 
ſix Hours in Writing of it out, and we muſt each 
have a Copy. 

Mr. Soll. Cen. They are all joined in one In- 
dictment, and have joint Council, and joint Solli- 
citors, as we are informed. | 

Mr. Aſhton. Then I hope you will allow us Li- 
berty till Monday for our Trial. 

L. C. J. Pollexfen. The Court cannot allow 
longer Time; the Court here can ſit no longer 
than Monday, and here muſt needs be a great deal 
of Buſineſs to do of the ordinary Buſineſs of the 
Seſſions, and when that Day comes, perhaps it 
will not ſerve to go through with the Trial, and 
then it muſt be adjourned till after the Term, and 
in the mean while, ſome are in hopes the King of 
France may come and determine the Matter. 

Mr. Aſhton. Pray, my Lord, Let no Sugge- 
ſtion againſt us, prepoſſeſs the Opinion of the 
Court before we be tried. 

L. C. J. Pollexfen. 1 don't ſuggeſt any thing, 
but 'tis in the Indiftment alledged againſt you, 
and that you are to be tried upon, and if ſuch 
Things be there ſuggeſted, as we would give you 
all reaſonable Time tor your Defence, ſo we muſt 
take Care that the Government ſuſtain no Hurt by 
Delays. 

L. C. J. Holt. It is obſerved by the King's 
Council, that they are Things of very great 
CON and therefore they preſs for the 

rial. 

L. C. J. Pollexfen, I cannot believe but that 
you will be as ready to Morrow, as you can be on 
Monday. 

Mr. Aſbton. The Government cannot be preju- 


diced by putting of it off till Monday, ſure, 
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L. C. J. Pollexfen. The Evidence that is to 
convict you, lies all on their Side that are for the 
King, and I cannot imagine where your Wit- 
neſſes ſhould be, unleſs they are in France; but 
you had Reaſon to expect your Trial, being ap- 
prehended in the Manner as you were, and to pro» 
vide for it. 

L. C. J. Holt. The want of Witneſſes is only 
a Surmiſe, and a Pretence, ſor there is no Oath of 
any Witneſſes that they want, or who they are: 
Indeed, if we had Oath made that they wanted 
material Witneſſes, and to material Points for their 
Defence, that might be Occaſion for our further 
Conſideration; but ſhall we put off a Trial u 
a bare Suggeſtion of the Want of Witneſſes? 
that was never done. 

L. C. J. Pollexfen. Name any one particular 
Man that is your Witneſs, and the particular 
Thing that he can prove; for if any of your Wit- 
neſſes do know any thing of this Kind, it muſt be 
Particulars, and not Generals: If you will not 
name them, it is plain, it is only a Pretence you 
inſiſt upon for Delay. 

Mr. Aſhton. My Lord, I inſiſt upon the Point 
- the Jury, that we have not Time to look after 
them. 

L. C. F. Holt. Then that of the Witneſſes is 
waved. 

L. Preſton. Twas I that deſired Time for my 
Witneſſes. 

L. C. J. Pollexfen. But you neither name them, 
nor bring us any Oath about them, or of any thing 
they can prove for you. 

L. C. J. Holt. Pray don't ſpend the Time of 
the Court, nor your own Time unneceſſarily, you 
muſt prepare for your Trial to Morrow. 

Mr. Aſhton. My Lord, there is not a Perſon in 
Court, I believe, but. will think it hard that we 
are ſo ſtreightned in Time. 

L. C. J. Holt. The Time you have had Notice 
to prepare for your Trial, is ſufficient. 

Mr. Aſhton. Mr. Corniſb's Caſe has been com- 
plained of as a very hard Caſe in this very Reſpect, 
and we would hope, the King that now is, came 
to reform ſuch ds. 

L. C. J. Holt. You have been already told, 
wherein the Hardſhip of that Caſe lay, I am ſure 
yours is not like it; but take Notice, we will be 
ſitting here punctually at Eight. 

L. Preſton. Will your LO pleaſe to let us 
have our Council come to us, and our Friends ? 

L. C. J. Holt. Yes ſure, you ſhall have all that 
is neceſſary for your Defence that we can allow 
you, but unneceſlary Delays mult be avoided. 

[Then the Priſoners were taken away by the 
Keeper of Newgate to the Goal.] 


SABBATI, 17 January, 1690. 


T HIS Day, between the Hours of Eight and 

Nine in the Morning, the Court being fat, 

and thoſe Perſons who were return'd upon the Ju- 

ry were called over twice, and their Appearances 

recog z then the Priſoners were brought to the 
ar, 

Clerk of Arr. You the Priſoners at the Bar, 
theſe Men that you ſhall hear called and perſonal- 
ly appear, are to paſs between our Sovereign Lord 
and Lady, our King and Queen, and you, up- 
on Trial of your ſeveral Lives and Deaths z if 
therefore you, or any of you, will challenge them, 
or any of them, y_ Time is to challenge them 


f 
h h as 
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as they come to the Book to be ſworn, and before 
they be ſworn. | TE 

L. Preſton. My Lord, I beg your Lordſhip will 
inform me, whether if I have any thing to offer to 
the Court, it. is proper before the Jury be impan- 
nelled, or after. | 

L. C. J. Holt. My Lord, I don't know what 
your Lordſhip has to offer; I think you have no- 
thing to offer why the Jury ſhould not be {worn, 
for now your Lordſhip has put yourſelf upon your 
Trial, and are going to proceed in that Trial, 
and the Jury are going to be {worn : If you have 
any thing to offer, as to them, you may challenge 
them, 

L. Preſton. Truly, my Lord, I have ſomething 
to offer, but it is only what I did humbly offer 
Yeſterday, and that is, That my Warning was 
ſo ſhort, that I am not prepared for my Trial. 
We had not above three or four Days wherein 
we might conſult about it, all the former Time 
we have been kept cloſe Priſoners; we are now 
brought here to be tried, without having Time 
to look into the Pannel of our Jury. The Pannel 
we had not till Yeſterday, and 1 humbly beg, 
that I may have ſome Time to prepare for my De- 
tence. 

L. C. J. Holt. My Lord, this is that which you 
inſiſted upon Yeſterday. Your Lordſhip ſaid you 
wanted Witneſſes, and your Lordſhip did not then 
mention what Witneſſes you wanted, nor was 
any Oath made of any one that you wanted and 
therefore rhe Court over-ruled you, and withed 
you to prepare for your Trial, and would not put 
it off: For if it ſhould not be to Day, but ſhould 
be put off till another Time, it mult be the put- 
ting of it off till another Seſſions; for we are 
{treightned with it in Point of Time, for the Sel- 
fion can laſt no longer than Monday, and you have 
had convenient Notice. | 

L. Preſton. Truly, my Lord, I think it is hard 
when my Life and Fortune, and all are concerned, 
that I ſhould be hurried on to a Trial, only becaule 
the Court is ſtreightned in Point of Time; and 
yet that is the only Reaſon that I can perceive 
why ſuch Haſte is made. I deſire a little more 
Time to prepare myſelf, and I think it very hard 
I ſhould be denied; I muſt ſubmit it to your 
Lordſhips: If you will not allow me Time, I can- 
not make my Defence as I would. 

L. C. J. Holt. My Lord, as to the Shortneſs 
of the Time, that is no Objection ; you have 
had convenient Notice; as much Notice as the 
Law requires, and as much Time as without par- 
ticular Cauſe ſhewn, hath here at any Time been 
given in ſuch a Caſe. If indeed there had been 
any particular Reaſon offered for putting off the 
Trial, and you had made it appear by Oath, the 
Court poſſibly might have put off the Trial; but 
becauſe your Lordſhip only ſuggeſted you wanted 
a Witneſs, naming neither Perſon, nor Place, 
or Matter ſuch Witneſs ſhould prove, they are of 
Opinion no Cauſe appears for ſuch Delay of your 


Trial. 


L. Preſion. My Lord, I aſſure you I am not 
prepared for my Trial. 

L. C. F. Holt. My Lord, the Court over - ruled 
this Matter Yeſterday, it cannot be put off. 

Mr. Soll. Gen. My Lord, I would humbly offer 
your Lordſhip one 2 before the jury be call- 
ed and (worn. By the Law, theſe Gentlemen at 
the Bar have the Privilege to challenge perempto- 
'rily to the Number of Thirty-five; which is fo 


great a Number, that if each of them ſeverally 
rake Advantage of it (as they may do by Law, 
and God forbid they ſhould be denicd any Advan- 
tage the Law gives them) it will be next to im- 
poſſible to have a ſufficient Number of Jurors ap- 
pear ſo as that we may proceed in the Trial. 

L. Preſton. Truly, my Lord, we don't hear 
what Mr. Sollicitor ſays. 

L. C. J. Holt. Do you not? Then I'll tell you 
what he ſays when he has donc: Go on, Mr. Sol- 
licitor. 


Mr. Holl. Gen. My Lord, all that I would know 


of them is, whether they intend to take the Ad- 


vantage that the Law gives them, of ſingle and 
particular Challenges; tor then they mult be tried 
ſeverally; or whether they will be content that 
the ſame Perſons that are challenged by any one, 
ſhall ſtand challenged for all three. I leave it to 
them to take their own Choice; let them do what 
they pleaſe in it. 

L. C. J. Holt. My Lord P7eftonu, Mr. Sollici- 
tor tells you what the Law is, that every one of 
you may challenge five and thirty withour 
Cauſe ; and if the Court ſhould proceed to tr 
you all together, and every one of you ſhould 
challenge five and thirty, perhaps a ſufficient 
Number will be wanting totry you: The Num- 
ber challenged will then amount to 1oy in all, 
It ſo be you agree in your Challenges, that 
what one challenges ſhall be challenged by the 
other two, then the Court will go on, and try 
you all together, otherwiſe they will be forced 
to ſever you; therefore he defires to know, 
whether you will join, or ſever in your Chal- 
lenges. 

Mi. Soll. Gen. Take your own Choice, Gentle- 
men, and do what you think beſt. 

L. Preſton. My Lord, the Matter of Challeng- 
ing is ſo great an Advantage to a Man upon his 


Life, that for my Part I muſt inſiſt upon that 


which the Law gives me, to challenge as many 
for myſelf as I think fit, to the Number that the 
Law allows me. | 

L. C. J. Holt. My Lord Preſton fays he will, 


as 'tis fit he ſhould, take all Advantages he can: 


What ſays Mr. Aſbton to it? | 

Mr. Aſhton. My Lord, I expect the ſame Ad- 
vantage. | 

L. C. J. Holt. You muſt have it; it is not pro- 
poſed to preclude you from any Advantage that 
the Law allows you: If you inſiſt upon that Ad- 
vantage, you mult have it, and then you muſt be 
tried f{everally. _ | 

Mr, Soll. Gen. Then, my Lord, ſince they are 
pleaſed to declare my will fever in their Chal- 
lenges, we muſt deſire to ſever them in their 
Trial, and to begin with the Trial of my Lord 
Preſton. 3 

Mr. Aſhton. My Lord, I deſire the Liberty to 
be by when my Lord is tried. 

L. C. J. Holt. No, no, that is not to be per- 
mitted. | 

Mr. Serj. Thompſon. If you had joined in your 
Challenges, then you had been tried all toge- 
ther. | 

L. C. J. Pollexfen. That Advantage you loſe by 
ſevering in your Challenges; you lole the Aſſiſtance 
of each other at your Trial. 

L. C. J. Holt. That is the Conſequence ; but 
do as you pleaſe; ſer them by. 

L. C. J. Pollexfen. It may be they do not ſo 
well weigh the Conſequence, therefore _ 
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them again. Gentlemen, do you conſider the 
Conſequence of your not joining in your Chal- 
lenges? You mult not be by, if my Lord Preſion 
be tried by himſelf, but muſt withdraw, and there- 
by you will loſe the Advantage of helping one 
another. 

Mr. Elliot. My Lord, I deſire to be tried alone. 

Mr. Aſhton. And fo do I, my Lord. 
L. C. J. Holt. Then, Captain Richardſon, take 
them away. 2 
[ Afterwards the Court was informed that 
Mr. Elliot deſired to be tried with my Lord 
Preſton, and thereupon they were called 
again.] 

L. C. J. Holt. Gentlemen, do you deſire to be 
tried alone, or with my Lord Preſton? 

Mr. Elliot. My Lord, if you pleaſe, I deſire to 
be tried with my Lord. 

Mr. Soll. Gen. Then we will try my Lord 
Preſton by himſelf. | 

Mr. Soll. Gen. Does Mr. Aſhton deſire it too? 

Mr. Aſhton. No, my Lord, I deſire to be tried 
by myſelf. 

Mr. Soll. Gen. Then we will try my Lord 
Preſton by himſelf. | 

L. C. J. Holt. Mr. Elliot, the King's Council 
do not think fit to try you with my Lord Preſton, 
without Mr. Aſoton; and unleſs you will all join, 
you muſt all be tried ſeverally. 

Mr. Elliot. I can only anſwer for myſelf. 

Mr. 4ſhton. I am for being tried alone. 

L. C. J. Holt. Then my Lord Preſton muſt be 
tried alone. | 

[The other two were carried back to Newgate, 
and the Lord Preſton was bid by the Clerk to 
look to his Challenges. | 

Clerk of Arr. Sir Goddard Nelthorp, Baronet. 
Challenged. 

Sir Thomas Cooke, Knt. Challenged. 

Sir Villiam Hedges, Knt. Challenged. 

James Boddington, Eſq; Challenged. 

Thomas Johnſon, Eſq; Challenged. 

Ralph Bucknal, Eſq; Challenged. 

Craven Peyton, Eſq; 

L. Preſton. I do not except againſt him. Sworn. 

Clerk of Arr. Then ſwear Mr. Peyton, [Which 
was done.] | 

Lucy Knightley, Eq; 

Scory Barker, Eſq; Challenged. 

Thomas Cuthbert, Eſq; Challenged. 

Alban Chaire, Eſq; Challenged. 

John Herbert, Eſq; Challenged. 

Hugh Squire, Eſq, 

L. Preſton. l have nothing to ſay to him. Sworn. 

Clerk of Arr. John Tully, Eſqz Challenged. 

George Ford, Fiq; | 

L. Preſton. I do not challenge him. Sworn. 

Clerk of Arr. Henry Whitchcot, Eſqʒ Challenged. 

John Croſſe, Eſq; Not appeared. 

Thomas Smith, Eſq; Challenged. 

William Withers, Eſq; Challenged. 

Richard Cradock, Eq; 

Mr. Cradock. My Lord, I know not how I 
came to be ſummoned upon this Jury; for I am 
no Freeholder. 

J. C. J. Holt. Then ſet him aſide. 

Clerk of Arr. John Cane, Eſq; Challenged. 

William Facomb, Eq; 

Mr. Jacomb. My Lord, I am no Frecholder. 

L. C. J. Holt. How long have you not been a 
Freeholder ? 

Mr. Facomb, Near theſe four Months. 
Vor. IV. : 


Challenged. 


L. C. J. Holt. Give him his Oath: 
was done. 

Have you no Freehold in the County of Mid- 
dl:/ex in your own Right, nor in the Right of 
your Wife? 55 

Mr. Jacomb. No, my Lord. 

L. C. J. Holt. Then you muſt go on to the 
next. 

Clerk of Arr. Foſeth Dawſon, Eſq; 

Mr. Dawſon. My Lord, I am an antient Man, 
and not fit to ſerve upon the Jury. 

L. C. J. Holt. Well, now you are here, for this 
Time ſerve; we will excuſe you hereaſter. 

Mr. Soll. Gen. My Lord, we challenge him for 
the King. 

L. Preſton. My Lord, I deſire to know when 
any one is challenged for the Ring, whether they 
muſt not ſhew Cauſe. 

I. C. 7. Holt. By and by, if there be not enough 
they ſhall ſhew Cauſe. 

L. C. F. Pollexfen. You ſhall have all that the 
Law allows you certainly, my Lord. 

Clerk of Arr. Thomas Auſtin, Eſq; Not appeared. 

Richard Paget, Eſq; 

L. Preſteu. Has this Gentleman any Freehold? 

Mr. Paget. Yes, my Lord, I have in the Coun- 
ty of Middleſex. 

L. Preſton. I do not except againſt him. 

Mr. Serj. Tremain. My Lord, we challenge him 
for the King. 

L. Preſton. My Lord, I humbly deſire they may 
ſhew their Cauſe. 

L. C. F. Holt. My Lord, Cauſe is not to be 
ſhewn by the King's Council till all the Pannel be 
gone through; and then, if there be not twelve 
left. to try, then they are bound to ſhew Cauſe, 
that is the Law. 

L. Preſton. My Lord, it is a Thing of a very 
tender Concern to me; I deſire to know, if it 
be not uſual that they ſhould aſſign the Cauſe, 
when they challenge any for the Ring: For if it 
be not according to Law, it may be a Prejudice 
to me; and I deſire I may have Council heard to 
that Point. 

I. C. J. Holt. My Lord, ſhall we aſſign Coun- 
cil to diſpute Matters not diſputable? There is not 
any more clear Caſe in all our Law than that: If 
your Lordſhip pleaſe, you ſhall have a Book to 
read, that the King is not bound to ſhew Cauſe 
till the Pannel is gone through. 

L. Preſton. Then I don't inſiſt upon it. 

Clerk of Arr. Walter Bridal, Eſq; Challenged. 

Samuel Hodgkins, Elqz Challenged. 

Thomas Elton, iq; 

L. Preſton. I do not challenge him. 

Mr. Serj. Tremain. Then we challenge him for 
the King. 

Clerk of Arr. Arthur Bayly, Eq; 

L. Preſton. I have nothing to ſay againſt him. 
Sworn, 

Clerk of Arr. John Milner, Eſq; Not appeared, 

Richard Page, Eq; 

L. Preſton. | do not except againſt him. 

Mr. Serj. Thompſon. Then we challenge him for 

the King. | 

Clerk of Arr. Richard Marſh, Eſq; 

Mr. Marſh. My Lord, I deſire to be excuſed; 

I am not fit to ſerve upon a Jury. 

L. C. 7. Holt. Why? 

Mr. Marſh. Tam thick of Hearing. 

L. C. J. Holt. Methinks vou hear me very well. 
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Mr. Marſb. Truly, my Lord, I do not hear 
well. SE 

J. C. J. Holt. Well, you may ſpare him if there 
be enough. 3 

L. Preſton. My Lord, I do not challenge him; 
deſire he may be ſworn. 

Mr. Serj. Tremain, We challenge him for the 
King. 
Clerk of Arr. Thomas Harriot, Eſq; Challenged. 
Nath. Wall, Eſq; ES 

L. Preſton. I do not except againſt him. 


Mi. Soll. Gen. We challenge him for the King. 


Clerk of Arr. Matthew Browne, Gent. 

L. Preſton. I do not challenge him. 

Mr. Serj. Tremain. We challenge him for the 
King. | 

Ciirk of Arr. Thomas Croſſe, Gent. Not appeared. 

Robert Breedon, Gent. TY 

L. Preſton. J have nothing to ſay againſt him. 
STOR, | 
Clert of Arr. James Partherick, Gent. Challenged. 

John Baily, Gent. Challenged. 

HVilliam Bourne, Gent. Challenged. 

Heury Gerrard, Gent. Challenged. 

Richard Cooper, Gent. 

L. Preſton. I ſay nothing to him. 

Ar. Serj. Thompſon. I challenge him for the 
King. 

Clerk of Arr. John Bignal. © 

L. Preſton. I do not challenge him. Sworn. 

Clerk of Arr. James Ferne, Gent. 

L. Preſton. I do not challenge him. Sworn. 

Clerk of Arr. Robert Longland, Gent. Challenged. 

Edmund Salter, Gent. Challenged. 

John Howlet, Gent. Challenged. 

Richard Fitz-Gerald. : 

L. Preſton. ] do not except againſt him. | 
Mr. Serj. Tremain. We challenge him for the 
King. | 

22 of Arr. John Outing, Gent. 

L. Preſton. I do not except againſt him. Sworn. 

Clerk of Arr. Mark Lawne. 

L. Preſton. I do not challenge him. Swory. 

Clerk of Arr. Thomas Battle. Not appeared. 

Francis Chapman, Gent. Challenged. 

Gilbert Urwin, Gent. Challenged. 

Richard Bealing, Gent. Challenged. 

Edward Fuller, Gent. 

L. Preſton. 1 do not challenge him. Sor. 

Clerk of Arr. John Collins, Gent. | 

L. Preſton. I do not challenge him. Sworn. 

Clerk of Arr. Thomas Hollings. 

L. Preſton. ] have nothing to ſay againſt him. 

Mr. Serj. Tremain. We challenge him for the 
King. 

22 of Arr. Milliam Silcock, Gent. 

L. Preſton. I do not challenge him. 

Mr. Serj. Tremain. We challenge him for the 
King. 

Clerk of Arr. John Preſton, Gent. Challenged. 

Thomas Iright, Gent. Challenged. 

Benjamin Boulthy, Gent. x 

L. Preſton. 1 do not challenge him. Sworn. 


Then they were counted, and the twelve ſworn 
were thoſe whoſe Names follow. 


JURORS. 


Craven Peyton, Eſq; 
Hugh Squire, Eſq, 
teorge Ford, Eſq; 


Arthur Baily, Eq; 
Kobert Breedon, Gent. 
John Bignal, Gent. 
James Ferne, Gent. 
John Owting, Gent. 
Mark Lawne, Gent. 
Edward Fuller, Gent. 
John Collins, Gent. 
Benjamin Boultby, Gent. 


Then Proclamation for Information and Evi— 
dence was made as uſual. 

Clerk of Arr. Sir Richard Grahme, Hold up your 
Hand [hich he did Gentlemen, you 
that are {worn, look upon the Priſoner, and hearken 
to his Cauſe. He ſtands indicted by the Name of 
Sir Richard Grahme, late of the Pariſh of St. Anne 
within the Liberty of Meſtminſter, Baronet, toge- 
ther with John Aſbton, &Kc.——prout in the In- 
dictment mutatis mutandi,. — and againſt the Form 
of the Statute in that Caſe made and provided. 
Upon this Indiftment he hath been arraigned, and 
thereunto hath pleaded Not Guilty, and for his 
Trial hath put himſelf upon God and his Country, 
which Country you are; your Charge is to en- 
quire, whether he be Guilty of this Felony and 
High Treaſon whereof he ſtands indicted, or Not 
Guilty. If you find that he is Guilty, you are to 
enquire what Goods or Chattels, Lands or Tene- 
ments he had at the Time of the Felony and High 
Treaſon committed, or at any Time ſince. If you 
find him Not Guilty, you are to enquire whether 
he fled for it. If you find that he fled for it, you 
are to enquire of his Goods and Chattels, as if you 
had found him Guilty. If you find him Not Guil- 
ty, nor that he did fly for it, you are to ſay fo, 
and no more, and hear your Evidence. 

Mr. Knapp. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, This is an Indict- 
ment of High Treaſon againſt my Lord Preſton, 
who is indicted by the Name of Sir Richard 
Grahme, Baronet, and ſtands now Priſoner before 
you at the Bar; and the Indi&tment ſets forth, that 
the Priſoner, together with one John Aſbton and 
Edmund Elliot, as falſe Traitors againſt our Sove- 
reign Lord and Lady, ny William and Queen 
Mary, not weighing the Duty of their Allegi- 


ance, the 29th of December, in the ſecond Year 


of their now Majeſties Reign, at the Pariſh of 
St. Clement Danes, in this County of Middleſex, 
did conſpire, conſult and imagine, to depoſe 
their Majeſties from the Throne and Govern- 
ment of theſe Kingdoms, and to bring the King 
and Queen to final Death and Deſtruction, and 
to levy War within this Kingdom, and procure 
an Invaſion to be made here; and that to bring 
their Treaſons to paſs, they did prepare and 


compoſe, and cauſe to be prepared and compo- 


ſed divers treaſonable Letters, Notes, Memo- 
randums, and Inſtructions in Writing, which 
were to inform the French King and his Subjects, 
and other Enemies of the King and Queen, of 
the Number, Force and Condition of their Ma- 
jeſties Ships, and how ſome of them were 
Mann'd, and the Names of ſeveral of the Com- 
manders of them, and how the Caſtles and Forts 


of Portſmouth, South-Sea, and Goſport, within 


this Kingdom were fortified, and how they mighr 


be ſeized and ſurprized by the King's Enemies; 


as alſo to inform them of the Time, Places, Ways 


and Means how they might invade this King- 
dom, depoſe their Majeſties, and fight with 


their 
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ir Ships againſt their Majeſties Ships, and cauſe 
— — Forces to be raiſed: nſt the 
King and Queen, and ſend Ships to plague the 
City of London, and War and Rebellion within 
the Kingdom to procure; and that th did know- 
ingly and ſecretly prepare and conceal two ſeveral 
Bills of Exchange for the Payment of Money to 


the King's Enemies, and got theſe Bills of Ex- 


change, Letters, Notes and Memorandums, into 
their Cuſtody; and afterwards, the 3oth of De- 
cember, for the Sum of one hundred Pounds, by 
them, or ſome of them paid, they did hire a Ship 


to carry them and the ſaid Bills of Exchange, Let- 


ters, Notes, Memorandums, and Inſtructions, in- 
to Parts beyond the Seas, to, and among their 


Majeſties Enemies; and did alſo prepare a Boat, 


which was to carry them to the Ship, and accord- 
ingly they went into the Boat, and went on Board 
the Ship with the Bills of Exchange, and Papers 
aforeſaid; and being on Board they ſet Sail, and 
made away towards France with thoſe Bills of Ex- 
change and Papers, with Intention to diſperſe 
them, and to perfect their ſaid Treaſons. And 
the Indictment further ſets forth, that there was, 
and is a War between our King and Queen and 
the French King, and the People of thoſe Parts, 
under his Dominions, who are Enemies of the Kin 
and Queen. The Priſoner, together with thoſe 
other two named before, as falſe Traitors, did ad- 
here to the Enemies of the King and Queen; and 
to bring about this Treaſon, they did procure 
ſuch Bills of Exchange, Letters, Notes, Memoran- 
dums and Inſtructions, and did hire ſuch Ship 
and Boat to carry them and thoſe Papers into 
France; and did go on Board the ſaid Ship, and 
failed away for France, with Intention to aid and 
aſſiſt the King's Enemies in Counſel and Intelli- 
gence, by thoſe Papers, and Bills of Exchange, as 
I before opened unto 3 ; and this is laid to be 
againſt the Duty of his Allegiance, againſt the 
Peace of their Majeſties, their Crown and Dig- 
nity, and againſt the Form of the Statute in that 
Caſe made and provided. To this Indictment, 
Gentlemen, the Priſoner pleaded, he is not guilty; 
and for his Trial hath put himſelf upon his Coun- 
try, which you are. If we prove him guilty, it 
is your Duty to find him ſo. 

Mr. Soll. Gen. My Lords and Gentlemen of the 
Jury, the Indictment hath been opened to you at 
large, and I do not doubt but you have obſerved 
it: It conſiſts of two Parts, which are formed 
upon two ſeveral Branches of the Statute of the 
zyth of Edward III. The one is for compaſſing and 


imagining the Depoſing and Deſtruction of the 


King and Queen; the other for aiding and aſſiſting 
the King and Queen's Enemies. 

Trealon, Gentlemen, conſiſts in the Imaginati- 
on of the Heart; but becauſe that Imagination of 
the Heart can be diſcovered no other way but by 
ſome open Act, therefore the Law doth require, 
that ſome Overt - Act, manifeſting that Intention 
and Imagination, be aſſigned and proved. I doubt 
not but you have obſerved that there are ſeveral 
Overt-Acts of both theſe kinds of Treaſon, aſſign- 
ed in this Indictment. | 

Gentlemen, the general Deſign of the Conſpi- 
racy (as will appear by the Evidence) was this: 
The King and Queen were to be depoſed, and 
this was to be effected by a French Army, and a 
French Fleet. | 

It will be eafily granted, that nothing more 
dreadful can enter into the Imagination of an 
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2 than the Deſt ruction of our Fleet, 
and the Conqueſt of the Kingdom by the Arms of 
France. 

But yet it will be part of the Evidence that 
we ſhall offer to you, that the Priſoners, and 
others of the Conſpirators ſeem to be of another 
Mind; for amongſt the Papers which were taken 
with the Priſoners, you will ſee one, which is 
ſtiled, The Reſult of a Conference, wherein they 
pretend to ſhew the Poſſibility of Reſtoring King 
James by the Power of the French King, and yet 
to preſerve the Proteſtant Religion, and the Laws 
and Liberties of the Kingdom. They themſelves 
went no farther than to think it poſſible; and I 
believe it will be hard to perſwade any other Eng- 
liſhman, that it is poſſible, unleſs one Inſtance 
could be given, that the French King ever em- 
ployed his Arms for ſetting up any body but him- 
ſelf, his own Religion, and his own Government. 
I never heard that he did pretend to form any 
Part of his Glories upon the Virtue of Modera- 
tion, or Self-denial. And there can hardly be 
imagined a greater Inſtance of Self · denial, than for 
the French King, after he had deſtroyed the Dutch 
and Eygliſh Fleets, and ſubdued our Forces at 
Land, not to make uſe of his Succels, ſo as to 
add theſe three Kingdoms to his Conqueſts, and 
poſſeſs himſelf of the unconteſted Dominion of 
the Sea for ever, but only to entitle him, at fo 
great Hazard and Expence, to become a Medi- 
ator between King James and the People of Eng- 
land, and, by his Mediation, to eſtabliſh the 
Proteſtant Religion, and the Liberties of the 
People: And yet, as abſurd as this ſeems, you 
will find this to be the Reſult of one of their 
Conferences. I did never think it was the Part 
of any who were of Council for the King in 
Caſes of this Nature, to endeavour to aggravate 
the Crime of the Priſoners, by going about to 
put falſe Colours upon Evidence, or to give it 
more than its due Weight; and therefore I ſhall 
be ſure to forbear any thing of that Nature. 
But I think it my Duty to give ſome ſhort Ac- 
count of the Nature and Courſe of the Evidence 
to be produced to you; which conſiſting of ſe- 
veral Sorts, it will be in ſome ſort neceſſary to 
open it, that you may the more clearly appre- 
hend it, and with more Eaſe make your Obſerva- 
tions upon it. | 

Gentlemen, we ſhall produce in Evidence, as 
well living Witneſſes, as Papers and Writings, 
which by a ſtrange kind of Providence were ta- 
ken upon my Lord Preſton, and the other two 
Perſons named in the Indictment, when they were 


apprehended ; and therein this Deſign that I have 


opened to you, will be made evident beyond all 
Contradiction. | 

As to the living Witneſſes, the Courſe of the 
Evidence will be this. One Nicholas Pratt is 
the Owner of a Smack, called the Thomas and 
Elizabeth, he does uſually entruſt his Wife, 
Jane Pratt, with the hiring out of this Smack; 
William Paſely is Maſter of the Veſſel, and has 
of late been made a Part-Owner, to prote& 
him from being preſs'd; for it is a Privilege 
that the Owners of Veſlels claim, not to be 
preſs'd. 

Some Time ſince (the Witneſſes will tell you 
the preciſe Time) this Jane Pratt was ſent for to 
one Mr. Burdet's Houſe in the City, where ſhe 
met with Mr. Ashton, who deſired to know, 


whether ſhe could undertake to convey w 
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and ſome others, with Safety into France. She 
ſaid, ſhe did not doubt but the could do fo; and 


' thereupon Mr. Aſoton told her, that he and his 


Friends were Merchants, and Traders, and that 
they ſhould make great Advantage, to the Value 
of a Thouſand Pounds at leaſt, if they could be 
there quickly. Their Diſcourſe went no farther at 
that Time; but Mrs. Pratt was appointed by 
Mr. Aſoton to bring the Maſter of the Veſſel along 
with her, for he had a Mind to diſcourſe himſelf 
with the Maiter, and they were to meet at the 
IVonder Tavern in Ludgate-flreet z and becauſe 
there ſhould be no Miſtake about the Meeting, 


Mr. Aſoton gave the Woman a Note of Direction 


in Writing, ready to be produced. 
Accordingly, by the 29th of Decemb. Mrs. Pratt 


and the Matter, came to the V onder Tavern, 


where Mr. Aſoton met with them, and there 


they treated of the Price to be given tor the hiring 


of this Veſſel to carry them to France, and I think 
| | y 0 


150 Guineas was the Sum then inſiſted upon, 


but no Bargain was made at this Time; but there 


was a new Appointment to meet the next Day, 
which was the zoth of December, at Mr. Burdet's 


Houle. 


The next Day, when the and the Maſter came 


- thither, they found there together 4/707 and 


Elliot, the two other Perſons named in the In- 
dictment, and there this Matter was treated of 


with great Secreſy in Mrs. Burdet's Bed-Cham- 


ber. 

And they came to an Agreement, that 100 /. 
ſhould be the Sum to be paid to Mrs. Pratt for 
conveying into France, Aſhton and Elliot, and two 
other Perſons. So the Contract was originally 
made for others beſides Mr. Aſbton and Elliot, and 
the Money was actually depoſited by Mr. Ashton 
and Elliot in Mrs. Burdet's Hand, and a Six- pence 
was broken; one Half of which was delivered to 
Mrs. Burdet to keep, the other Half Mr. Aſhton 
was to take along with him, and when the Maſter 


had ſafely landed them in France, Mr. Aſoton was to 


deliver his Half of the Six- pence to the Maſter; 
which beiyg brought to Mrs. Burdet, either by 
him or Mrs. Pratt, upon the joining of the two 


Pieces together, the Maſter was entituled to re- 
ceive the hundred Pounds. 


The next Appointment was to meet at one 
Mr. Rizby's Houle in Covent-Garden, and that was 
to be on the one and thirtieth of December, when 
the Voyage was to be begun: And the Tide not 
ſerving to go through Bridge till late, the Ap- 


pointment was to meet the later. When they, 


Mrs. Pratt and the Maſter, came there, they found 
only Mr. Ashton and Mr. Elliot; but before that 


Time Care was taken to provide a Sculler at Surry- 
Stairs, to be ready to carry them on Board the 


Smack, and the Waterman was appointed to ſtay 
in a little Ale-houſe thereabouts, to be ready when 
he ſhould be called. . 
About ten o Clock at Night four Perſons came 
down together, and went into this Sculler with the 


Maſter of the Smack, and made what Haſte they 


could through Bridge till they came to Pickle-herring 
Stairs, over-againſt the Tower, where the Smack 
lay, and there went aboard the Maſter and theſe 
four Perſons, my Lord Preſton, a Servant of my 
Lord Preſton's, Mr. Aſhton, and Mr. Elliot. 

The Smack ſet Sail immediately after they 
were on Board, and their Haſte made them carry 
away the Waterman's Coat, which he had lent 


them whilſt they were in the Sculler, and that 
2 
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Accident was the Occaſion of diſcovering who 
e was that carried them from Surry 
tairs. 

After they were on Board the Smack, they were 
poſleſſed with great Fear of being ſurprized. They 
knew the Nature of the Buſineis they were about, 
and the Danger they were in, if they thould be dit- 
covered; and therefore when they were to pals by 
the George Frigate, a Man of War that lay in the 
River, they deſired the Maſter to hide them, which 
he did, by putting them under the Quarter- 
Hatches, a Place where they could not ſtand or 
fir, but muſt lie along on the Ballaſt, When they 


were paſſed by the George Frigate, they quitted that 


Place; but when they were near the Block- Houſe 
at Graves, they grew apprehenſive, and they de- 
fired to be hid a ſecond Time, which was accord- 
ingly done. 5 

And they continued to lie in that Place till 
they were taken; and it was a happy Thing they 
did ſo. The Place was ſuch, that they had not any 
Poſſibility of throwing away their Letters and 
Papers, though they had made Preparation for 
it in Caſe of any Accident, having tied them 
together, and fix'd a Piece of Lead to them, 
that ſo if they ſaw themſelves in Danger of being 
taken, they might caſily ſink the Pacquet: But 
being ſo cloſe ſhut up in this Place, that they 
could not execute their Purpoſe, the Papers 
were taken, and will be offered to you in Evi— 
dence. 

Gentlemen, Captain Billop, by the Order of a 
noble Lord, now preſent, was directed to uſe his 
utmoſt Diligence to ſeize ſome dangerous Perſons, 
of whoſe Deſign of going beyond Sea for ſome 
very ill Ends, an Intimation had been given. He 
got ready a Pinnace well Mann'd, and went in 
Purſuit of them down the River; and both as he 
went and return'd, he took Care to ſearch ſuſpect- 
ed Veſſels. When he came to this, he demanded 
of the Malter what Number of Men he had on 
Board, pretending he came to preſs Men: The 
Maſter told him he had but three, and for thoſe 
he had a Protection. But the Captain ſaid he muſt 
be better ſatisfied, and mult ſearch the Veſſel; and 
in the Search he found theſe four Perſons lying 
concealcd in this ſecret Place, under the Quarter- 
Hatches. 

As they were taken out one after another, one 
of the Seamen obſerved Mr. Aſhton to take up a 
Bundle of Papers from off the Ballaſt, and put it 
in his Boſom; and near the Place where Papers 
lay, he took up two Seals, which after proved to 
be my Lord Preſton's Seals when he was Secreta- 
ry. Captain Billop being inform'd of this by that 
Seaman, he put his Hand into Mr. 4/btoz's Bo- 
ſom, and took away from him the Bundle of Pa- 
pers with the Lead fix'd to it. 

| When they were put on Board the Captain's 
Pinnace, they all preſſed him much, that he would 
let them go on Shore at Graveſend, pretending 
want of Refreſhment, they not having eaten, and 
the Night having been cold ; but he did not think 
that proper nor ſafe, bur told them, they ſhould 
go on Board the George Frigate, and refreſh them- 
telves there. | 

When they came on Board the George Frigate, 
all the three Gentlemen, and my Lord Preſton 
in particular, were very carneſt with Captain 
Billop to diſpoſe of the Bundle of Papers, mix- 
ing extraordinary Promiſes with great Comple- 


ments. 
| Not 
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revailing there, when they were return- 
4 2 they renew'd their Sollicita- 
tions, and one of them told him, it would be 
ealy to remove all Suſpicion, by fixing the Lead 
ro ſome other Papers of little Signification, 


which were found in my Lord Preſton's Pocket, 


which he might produce, and they would with- 
out Difficulty. pals for the Papers that were ta- 
ken. | 
But the Captain was too juſt to comply with this 
Propoſal. When they found he was not to be 
moved, you will find from the Witneſſes, that their 
Promiſes were turned into Threats, and they uſed 


another ſort of Language. ö 
When they were brought to //” hitehall Stairs, 


upon their Landing they gave Money to the Ma- 
fter and the Seamen, deſiring them to ſay, they 
were hired to go for Flanders, and not for France. 
Gentlemen, Theſe Things which I have opened, 
carry a ſtrong Preſumption of Guilt, for Eng/i/h- 
men, eſpecially one of that Quality of my Lord 
Preſton, to go into the Country of an Enemy 
without any manner of Paſsport, and in ſuch a 
Manner as they could not expect but to be ſeized 
for Spies, unleſs they were aſſured, that their Cha- 
racter was ſo well knwn there, that they ſhould be 
look'd upon, not as Perſons coming to get Intelli- 
gence, but to give it; unleſs they were well aſſured 
of a good Reception when they came there. 

But there is no Occaſion to leave any thing to 
conjecture in this Caſe z what is contained in theſe 
Papers makes the Deſign of the Voyage beyond 
Diſpute. I think, Gentlemen, after you have heard 
the Evidence, you will be very well ſatisfied, that 
my Lord Preſton, and the other two who ſtand 
indicted, were equally concerned in the Papers; 
they were all alike earneſt to preſerve them from 
being ſeen; they all ſollicited for the diſpoſing of 
them, and promiſed Rewards if they might prevail. 

Gentlemen, theſe Papers are of various Na- 
tures. 

One I mentioned before is entituled, The Re- 
ſalt of a Conference between ſeveral Lords and Gen- 
tlemen, both Tories and Whigs; in which it was un- 
dertaken to prove the Poſſibility and Methods of 
Reſtoring King James by a French Power, with- 
out endangering the Proteſtant Religion, and the 
Civil Adminiſtration, according to the Laws of this 
Kingdom. | 

Another contains Heads for a Declaration to be 

repared, in orderto be publiſhed when the French 
LS had Succeſs at Sea, and are Landing; and that 
is filled with fuch Pretences as they thought moſt 
ſpecious, and moſt likely to amuſe and delude the 
People. 

There is another ſort of theſe Papers which 
conſiſts of Letters. Theſe Letters are directed 
in falſe Names, and are not ſubſcribed ; and it is 
not to be imagin'd it ſhould be otherwiſe. Yer, 
Gentlemcn (though that is not the preſent Bu- 
ſineſs) the Hands of the Writers of theſe Letters 
are very well known, and the Subje& Matter of 
them will eaſily reveal to you for whom they were 
intended; for though theſe Letters are moſt of 
them written under divers Cants, ſome under the 
Colour of Trade, ſome of them under the Co- 
lour of a Law-Suit for the redeeming of a 
Mortgage, others under the Notion of a Match, 
and a Settlement to be made upon that Match, 
yet the real Buſineſs is fo plain, that you need 
but hear them read, to fee through the Diſ- 
guiſe. 


Though they begin generally in the Stile of 
Merchants writing to one another, or the like, 
yet towards the End of the Letters you will ob- 
ſerve Expreſſions of Duty and Reverence (Terms 
which do not uſually pals in Correſpondence be- 
tween Perſons of that Sort) ſufficient to ſhew, 
that ſomewhat elſe was intended to be covered in 
what went before. 

Gentlemen, It will appear to you, that ſome 
of the Writers of theſe Letters were of the 
Number of thoſe who were ſecured the laſt 
Summer, when the French Fleet was upon our 
Coaſts, and you will obſerve they complain, that 
by realon of that Reſtraint, the Deſign was very 
much hindred, though they have endeavoured to 
redeem that Loſs of Time fince their Diſcharge, 
and have carried on the Buſineſs with more Vigour 
than ever. 

In ſhort, the Deſign of theſe Letters is to 
importune the ſetting out of the French Fleet 
with all poſſible Expedition: They ſay they mutt 
not ſuffer ſuch a fit Seaſon to be ſpent unprofira- 
bly : That the beſt Time is between this and the 
firſt of March to come to a good Market; and 
if they come not before the tenth of March, all 
will be loft. In another of their Letters they ſay, 
If the Suit be well ſollicited and managed, it may 
_— to a final Hearing before the End of Eafter 

erm. 

They complain, that there are ſeveral indiſ- 
creet Letters came from St. Germains, that turn 
to the Prejudice of the Deſign. Thoſe Letters 
are not enough diſguis'd to deceive the People 
here, but ſpeak too plainly what is to be expe&- 
ed from themſelves, and from the French. You 
will take Notice, that the Letters which all you 
will hear, are all Bills with high Characters of the 
Bearer z for which Reaſon they write in ſuch ge- 
neral Terms, becauſe the Bearer was entruſted 
with the whole. Some of the Letters ſay, no 
Particulars are, or need be expreſſed, becauſe he 
will inform them of every thing: Others, that 
they could not write ſo much as he could ſay; and 
that nothing was wanting, but to allow him a full 
and fit Seaſon to give am Account of all the Buſi- 
neſs ; and that they entirely depend upon his Ac- 
count of them and their Condition. 

And, Gentlemen, in one of the Letters the Bearer 
is ſtiled a Lord; and to whom can that be applied, 
unleſs to the Priſoner at the Bar? 

In another Letter, when they ſpeak of ſending 
the Copper and the Linnen (the Goods pretended 
for carrying on the Trade) it is added, And what 
the Meaning of that is, they mult refer to the 
Bearer, who was able to give them a particular 
Account. 

I have mention'd ſo much of the Papers, only 
that you might have a general Notion of them; 
that ſo when you hear them read, you may more 
readily make your Obſervations. I aſſure you I 
have been as careful as I could, not to excced the 
Truth in opening any Part of the Evidence : Bur 
it is your Part to ſee whether what I have opened 
be made out in Proof. 

There is another Paper that gives an Account 
of their Majeſty's Fleet to be ſent out this Sum- 
mer; and there is an Obſervation at the End of 
it, that it was hoped it may be out in March. But 
you will find by other Papers (and particularly by 
one of my Lord's own Hand-writing) that he was 
of another Mind, that the Fleet would not be out 


before June. 
Gentle- 
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Gentlemen, the laſt Sort of Papers which Iwill 
mention to you, areſome Memorandums and Notes 


written by my Lord Preſton, wherein he gives an 


Account of ſeveral Things of great Moment; 
which, as his Memory ſerved him, are put toge- 
ther without Connexion or Method, being only 


to remind him of them when he ſhould have Oc- 


caſion to mention them. 

He therein gives an Account of the Number and 
Strength of the Engliſh Fleet; how they are Man- 
ned, and who are the principal Officers and Com- 


manders, and in what Time they will be out. 


He likewiſe gives an Account of the Number 
and State of the Dutch Fleet, and how that is to 
be divided and diſpoſed of. : 

And with relation to the French Fleet, there 1s 
a particular Memorandum, That they muſt be out 
at fartheſt in April; that they muſt be out ſo as to 
ſeparate the Dutch Fleet and ours; that they muſt 
be ſure to look in at Spit head as they come by, and 
ſecure what Ships ſhould be in that Harbour from 
joining the reſt. 

There is alſo a Hint given of thoſe that were 


moſt likely to come in to them: And there is Ad- 


vice in wkar Place their Fleet ſhould fight ours. 
They muſt not come ſo high as Beach, where 
they fought the laſt Vear, but rather chooſe to fight 
in the Chops of the Channel. 

There is an Account of Port/mouth, how forti- 
fied and garriſon'd, that it had but five hundred 
Men; that Go/po7t had nothing but Palliſadoes 
about it, and South-Sea-Caſtlèe very weak. 

There are Memorandums of other Heads proper 
for a Declaration. 

There are the Names of ſeveral Perſons, ſome 
of them with particular Characters, and ſome 
without; and amongſt the reſt, there is this Cha- 
racter given of the Clergy of the City of London, 
that they are the worſt of all others. 

Gentlemen, we ſhall proceed to the Evidence, 
and firſt call the living Witneſſes, and then read 
the Papers; and when you have heard what the 
one canfay, and what the other contain, we muſt 
leave it to your Conſideration, and ſubmit all to 
the Direction of the Court. 

Mr. Serj. Tremain. Pray (wear Mrs. Pratt, Jane 
Pratt. | 

bo was ſworn, with ſeven or eight more.] 

Ar. Serj. Tremain. Mrs. Pratt, pray will you 
tell us what you know concerning the hiring of 
a Veſſel, and whither it was to go? and by whom 
it was hired, and for what? Pray tell your whole 
Knowledge in this Matter. 

Mrs. Pratt. Mr. Burdet, may it pleaſe your 
Lordſhip, ſent for me to his Houſe, to hire a 
Veſſel to go for France, and asked me, if I could 
carry them ſecure. I told them I could let them 
have a Smack that would carry them ; and, if it 
pleaſe you, my Lord, we met ſeveral times at his 
Houle, and at Jaſt there was Mr. Aſoton there, and 


Mr. Aſoton appointed to meet at the Dog Tavern 


upon Ludgate Hill; I think they call it the Vonder 


Tavern, 


L. C. F. Holt. Miſtreſs, pray begin again, and 
ſpeak out. 

Mrs. Pratt. Mr. Burdet ſent for me to hire my 
Smack to go for France, and they asked me if I 
thought it would carry them ſecure. I told them 
yes, I thought it would; and I came ſeveral times 
about it to Mr. Burdet's Houſe. The Smack was 
not then come to the Tower, as it did afterwards ; 
and then after they ſent for Mr. Aſbton, and he 


when we came there, Mr. Aſbton was within, and 


met meat Mr. Bardet's, and meeting at Mr. Burdet's, 
he gave me a Note, to meet at the Dog Tavern up- 
on Ludgate Hill, and there Aſbton met, but Mr. 
Burdet did not come. 

Mr. Serj. Tremain. Who was with Aſoton when 
you met at the Dog Tavern? | 

Mrs. Pratt. None but a Man of his, as Mr. 2 
Aſhton ſaid : There we fat about an Hour and an © | 
halt and did nothing. At length we went away, 3 
and appointed to meet at Mr. Burdet's Houſe the 
next Day at ſeven or eight o' Clock, and there we 
met, and the Bargain was made. 

Mr. Serj. Tremain. What Bargain? | 

Mrs. Pratt. I ask'd 1501. and they told me that 
was too much. Says Aſbton, I will give you 
Fourſcore; ſays Mr. Burdet, pray encourage them, 
offer them 1004. Thereupon he did offer 1007. and 
we agreed for 100 J. — 

Mr. Serj. Tremain. What Day was that, can 
you remember ? 

Mrs. Pratt. We met on the Monday, and the 
Tueſday we agreed. 

Mr. Serj. Thompſon. What Money was paid? 

Mrs. Pratt, Ninety-three Guineas and Six- 2 
pence. | | 0 

Mr. Serj. Tremain. Who was by when the Bar- = 
gain was made ? 4 

Mrs. Pratt. Mr. Elliot was along with them, [+ 
Mrs. Burdez, and the Maſter of the Veſſel, at the 
Agreement. 

Mr. Serj. Tremain. W hat is the Maſter's Name? 

Mrs. Pratt. His Name is Paſely; and there was 
Six-pence broken, and Mr. A4/hton took one of the 
Six-pences, and Mr. Burdet ordered him to give 
his Wife the other, and ſo he did; and when the 
Money was paid, Mr. Aſbton brought in a Paper 
wrapp'dup, and faid, weſhould ſee it told out, and 
he told it out there, and it was ninety-three Gui- 
neas, and the Six-pence, 

Mr. Serj. Thompſon. Who did they tell you they 
were to carry into France ? 

Mrs. Pratt. Truly, my Lord, they ſaid three, 
that was all. | 

Mr. Serj. Tremain. W hat followed then ? Did 
they give you any Note where you were to come 
for them ? 

Mrs. Pratt, Mr. Aſhton bid Mr. Elliot write a 
Note where they ſhould come; it was at Mr. Rigby's 
in Covent Garden, at the Seven Stars, and there we 
were to meet at eleven o'Clock at Night; and 


went out and fetch'd in ſome Company. Mr. Elliot 
came, and two other Gentlemen that I never ſaw in 
my Life before. | 

Mr. Serj. Thompſon. Miſtreſs, you ſpeak of the 
breaking of a Six-pence, what was to be done with 
that? 

Mrs. Pratt. My Maſter was to bring the half of 
the Six-pence that Mr. Aſhton had, to Mrs, Burdet, 
and then we were to have the 100 J. 

Mr. Serj. Tremain, Had Mrs. Burdet the other 
Piece ? 

Mrs. Pratt. Yes, Mr. Aſhton had one half, and 
ſhe had rother. | | 

Mr. Serj. Thompſon. Was there any Proviſion 
carried on Board this Smack? 

Mrs. Pratt. Yes, there was a Hamper and a 
Trunk, which were fetch'd from Mr. Burdet's 
Houſe; my Man, John Fiſher, carried the Trunk, 
and a Porter carried the Hamper, and I took 
Care to ſee it put in the Veſſel. 


Mr. 
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| Serj. Tremain, When you came to Covent- 
3 Night, what Diſcourſe had you? and 
what Enquiries were there made, and by whom ? 

Mrs. Pratt. Mrs. Aſhton comes in, as ſhe {aid 
Mr. Aſhton was her Husband, and ſaid there was 
ſome News from Court, of having Papers in a Hat, 
and that they had choſen ſome Lord or other : 
Something it was, I remember, I can't tell what; 
but ſays one Gentleman that ſtood by, and ſaid, 
I was choſen the laſt Year, that ſignifies nothing; 
and another ſaid, I miſſed it; it is only a Chriſ#mas 
Gambol, it ſignifies little. 

Mr. Serj. Tremain. What further Diſcourſe had 
they ? | 

Mrs. Pratt. Mrs. Aſpton ſaid ſhe was afraid the 
ſhould have no very good Luck, for the Coc 
crowed. | 

Mr. Serj. Tremain. Was there any Diſcourſe 
what Advantage they ſhould get by going, or you 
by carrying of them? 

Mrs. Pratt. They ſaid they would help us to the 
earning of 1000/7. before Lady-day, if they went 
this Time ſafe. 

Mr. Serj. Tremain. Pray Miſtreſs recollect your 
ſelf ; were they to go to Flanders? or where? 

Mrs. Pratt. They were to go for France ; they 
were not to go for Flanders. ; ; 

Mr. Serj. Tremain. What Time of Night did 
you depart from Mr. Rgby's ? 

Mrs. Pratt. About Eleven o'Clock. 

Mr. Serj. Thompſon. How did they go away from 
Mr. Righy's ? | | 

Mrs. Pratt. I did not go with them: Mrs. Aſoton 
kept me, and gave me the Leg of a Gooſe, and 
ſome Drink. 

Mr. Serj. Tremain. Do you know any thing 
further ? 200 

Mrs. Pratt. No; I think I have told all. 

Mr. Serj. Tremain, Were you hired for France 
or Flanders ? I ask you once again. 

Mrs. Pratt. We were hired for France; any 
Place there where we could touch. 

Mr. Serj. Tremain. Was thereany particular Port 
mentioned ? 

J. C. J. Holt. If you have done with her, will 
my Lord ask her any Queſtion? 

I.. Preſton. My Lord, I deſire ſne may be ask'd, 
whether ſhe ever ſaw me before? 

Mrs. Pratt. No, never, my Lord, but in the 
Tower. 

L. C. J. Pollexfen. But ſhe fays, when the 
were at Rzgby's, there came in two Gentlemen wit 
Mr. Elliot that Night. 

L. Preſton. I deſire to know of her whether I 
was one of them two ? | 

Mr. Serj. Thompſon. My Lord, ſhe does not ſay 
your Lordſhip was one of them. 

Mrs. Pratt. No, my Lord, you were not one 
of them. 

Mr. Serj. Thompſon. Then ſet up Paſeley. Paſeley, 
what do you know about hiring of this Smack 
to go for France? I think you are Maſter of the 
Smack called the Thomas and Elizabeth, are you 
not ! 

Mr. Paſeley. Yes. 

Mr. Serj. Thompſon. Then pray give an Account 
of the whole Matter. 

Mr. Paſeley. The Smack was hired of the 
Woman, and not of me; and when I came up 
to London, ſhe told me ſhe had got a Voyage 
over to France, if I was minded to go; I faid, 
yes; and ſhe appointed me to go along with 
Vor. IV. 


her to this Miſtreſs what do ye call um's Houſe, 
this Mrs. Burdet ; and when ſhe came to this Houle, 
there was no body within but Mr. 4/70 : Pre- 
ſently after came in Mr. Elliot. After they came 
in they told us the Things were not ready yet, but 
they would be ready preſently to carry on Board. 
When theſe Things were ready, John Fiſher car- 
ried the Trunk down, and the Porter carried the 
Hamper, and I went along with them to Bllin/pate, 
and carried them on Board; and whenl carried them 
on Board I went to Billinſgate again, and ſo we 
went along to this Mr. Burdets's Houſe; and fo 
when we came up to Burdet's Houſe, Aſbton and 
Elliot were not there preſent; but we had been 
there but a little Time e'er they came in; and 
then they came and ſaid to my Owner and me, 
You ſhall ſee the Money told : Ir was all in Gold 
but one Six-pence z there was Ninety-three Gui- 
neas : And, after the Money was told, there 
was a Six-pence that was broken in half, and 
the Guineas herolled up in a Paper, and gavethem 
to Mrs. Burdet, and bid her lay them up; and he 
gave her one half of the Six-pence, and kepr 
the other half himſelf z and when I brought that 
other half that he had, or my Owner, then ſhe 
was to give the Money to her or me. 

Mr. Serj. Tremain. Pray what Room of the 
Houſe was this in at Mr. Burdet's? 

Paſeley. It was on the left Hand going in. 

Mr. Serj. Tremain. Was it a Bed-Chamber ? 
Paſcley. Yes, twas. 

Mr. Serj. Tremain. What Time of Night was 
pray ? 

Paſehy. About Eight o'Clock. 

Mr. Serj. Tremain. What Diſcourſe had you 
with them there, pray ? 

Paſeley. They asked me if I thought they might 
get well over? I told them yes, 1 believed they 
might. | 

Mr. Serj. Thompſon. Did they tell you what 
Part of France they were to go to? 

Paſeley. No, they named no Place, but any Part 
in France. 

Mr. Serj. Tremain. Well, go on, tell us what 
they ſaid further. 

Paſeley. So, Sir, they gave us Direction to meet 
them at the Seven Stars in the little Piazza's in Co- 
vent- Garden. When we came there it was Eleven 
o' Clock at Night, and they were not in the Houſe 
when we came in, except twere Mr. Aſbton; bur 
8 after Aſoton and Elliot came in, and they 

at down; and ſo in came two Gentlemen more, 
but what they were, or who they were, I don't 
know; and they diſcourſed about Papers ſhaking in 
a Har, and ſaid they ſhould have no good Luck 
for the Cock crowed: And after this Elliot and 
Aſhton came out of the Houſe, and called me to 
80 with them; and after we were gone out, 

r. Aſhton leaves Elliot, and went away trom him, 
and Elliot bid me go along with him; ſays he, come, 
Maſter, come along with me. He did not name 
any Place whither they were to go; but it hap- 


it, 


pened to be Surry-Stairs, and going down, he 


calls in at the Corner Houſe, which is an Ale- 
houſe, for the Waterman, and bid me go before 
to the Water-ſide; and when we came thither 
the Waterman ſteps into his Boat, and I after 
him; and when 1 was in the Boat I went into 
the Stern, and by that time I was ſeated in the 
Stern, there came down four Men ; but I never 
ſaw my Lord and his Man before they came into 


the W herry. 
* Iii L. C. 7. 
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L. C. J. Holt. Who came into the W herry ? 
Paſcley. There was all thoſe four, Mr. Aſbton, 
Mr. Elliot, my Lord, and his Man. 
J. C. J. Holt. Where was this do you ſay? 
Paſeley. At Surry-Stairs, there the Boat was. 
Mr. Serj. Tremain, Was the Priſoner at the Bar 
one of them ? 
Paſeley. Yes, he was. 
L. C. J. Holt. Well, what did you do then? 
Paſeley. After we were ſeated in the Boat at 
Sarry-Stairs, we put off, and went down through 
Bridge, and- going through Bridge we came on 
Board, the Veſſel riding juſt againſt the Tower al- 
moſt, and we went all on Board; and when we 
came on Board, my Men were all aſleep, and be- 
ing aſleep, I call'd them our of the Cabin to hale 
up the Anchor; and there being very little Wind 
ſtirring, we could not go very far, but came uit 
below the Half-way Tree, and then we ſtopp'd, 
and I order'd them to drop the Anchor for fear of the 
Veſſels in the River; and the next Morning about 
Eight o'Clock we weigh'd our Anchor again, and 
went on till we came near to the George Man of 
War, and there they all of them hid. 
Mr. Serj. Tremain. Who? | 
Paſeley. All of them, my Lord. There was 
Ashton, and Elliot, and my Lord P7e//on, and his 
Man. 
R Ar. Serj. Thompſon. In what Place did they 
ide ? 
Paſeley. In the Quartcr-Hatches, under the 
Hatches where we lie. 
| Mr. Serj. Thompſon. Did they deſire you to hide 
them? 
Paſcley. Yes, they did. 
Mr. Serj. Thompſon. What did they ſay? 
Paſeley. They ſaid, that if there ſhould come 
any Boat on Board to preſs, I thould ſhew them 
my Protection; and ſo there came no Boat 
then. 
Mr. Serj. Tremain, How big is this Place that 
they hid in ? 
Paſeley. Tis in the Quarter under, near the 


_ Cabin-Hatches. 


Mr. Serj. Tremain. I ask you what kind of Place 
it 15? 

Paſeley. They cannot fit upright, nor ſtand up- 
right, but they are fain to lie along, or lean upon 
their Elbows. 

Mr. Serj. Thompſon. Well, go on, what hap- 
pen'd afterwards ? 

Paſeley. After that we were paſs'd the Man of 
War, they came up and fate in the Cabin, 
where we uſed to eat our Victuals; and when 
we came to Graveſend, over againſt the Block- 
houſe, they would go down again and hide, and 
did ſo till we paſſed the Block-houſe, and then 
they were for coming up again; and then I ſaw 
a Boat coming about Tilbury, which made to- 
wards us, and thereupon they ducked down 
again, and the Hatches were laid down upon 
them, and there they remained till they were 
taken. 

Mr. Serj. Tremain. Where were they taken? 

Paſeley. They were taken between the North 
Block-houſe and the Little. | 

Mr. Serj. Tremain. But I mean in what Part of 
the Ship ? | 

Paſeley. They were taken in that little Place 
where they were hid. 

Mr. Serj. Tremain, Were the Hatches ſhut down 
upon them ? 


Paſeley. Yes, they were. | 

Mr. Serj. Tremain, How long had they been hid 
before they were taken | | 

Paſeley. A quarter of an Hour, or thereabouts. 

Sir I". 13”. Did they deſire to be hid there? 

Paſeley. Yes, they did; and they were hid 
there. | 

Ar. Serj. Thompſon. Now tell us, after ſuch 
Time as they were taken, what they ſaid, and 
what you oblerved. | 

Paſeley. After they were taken they ſaid nothing 
to me; my Lord, nor none of them did ſpeak to 
me after the Boar had taken them. 

Mr. Serj. Thompſon. But what happened after 
they were taken? 

Paſeley. After they were taken, Captain Billop 
ordered them to go into the Boat, and us with 
them; and when we came to J/hitehall-Stairs, one 
of them ſaid to me, Maſter, when you come up- 
on your Examination, ſay you were bound for 
Flanders, and not for France. 

F Mr. Serj. Thompſon. W hich was that that ſaid 
0! | 

Paſeley. Twas Elliot, and he gave me half a 
Crown to bear my Expences that Night, and 
ſaid he would remember to take Care of us after- 
wards, 

Mr. Serj. Thompſon. Did they give any Money 
to the Seamen ? | | 

Paſeley. Yes, Aſhton gave one of my Men half 
a Crown, and bid him ſay he was bound for Flan- 
ders, and not for Fance; and my Lord's Man gave 
my other Man halt a Crown. 

L. C. J. Holt. Was my Lord Preſon by when 
that Money was given? 

Paſeley. My Lord was upon the Bridge, bur 
near me. - 

Mr. Serj. Thompſon. If my Lord have any Que- 
ſtions to ask him, we have done with him for the 
preſent. . 

L. Preſion. No, my Lord, I have no Queſtions 


to ask him. | 


L. C. J. Pollexfen. Was my Lord Preſton by when 


the Direction was given you to ſay you were to 
go to Flanders, and not to Fance? 

Paſeley. I ſay, he was upon the Bridge, but was 
not near me. 8 

Mr. Serj. Tremain. What Diſcourſe had you on 
Board with any of them? 

Paſeley. Very little. They ask'd me if I thought 
they ſhould go clear, and I told them yes, I 
thought they might. | 

Mr. Serj. Tremain. Clear of what? 

Paſeley. Clear of the Veſlel's ſearching. They 
examin'd me that Night I was at the Seven 
Stars, if I knew the Way of the Swing, on the 
Back of the Channel, to go clear of the Town, 
I told them I did not know the Way by the Back 
of the Sands by Margare!'s, but the Sing would 
not keep them clear of the Town. 

Mr. Serj. Tremain. Was there a Note written 
whither you were to come ? 

Paſeley. Yes, there was a Note written to 
meet them at the Seven Stars in the Little Pi- 
ac. 

L. C. J. Pollenſen. Whereabouts is Burdet's 
Houſe ? 

Paſeley. That is in Queen-ſireet in the City. 

Mr. Serj. Tremain. Y ou Paſeley, Did the Wa- 
terman thar brought them on Board leave rwo 
Coats behind him? X 

Paſeley. Yes, the Waterman did leave two 

| Coats; 
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1 


4 


; oO” heſt, and aft 

; I put them into my Cheſt, and after- 
8 2 open my Cheſt and took them 
out, and brought them to my Lord Chief Ju- 
** Serj. Tremain. Then we will next produce 
that Waterman, Set up Charles Betſworth. 

Mr. Serj. Thompſon. Come, will you give us an 
Account who * carried on Board a Smack, and 
vhat happened * 

: Betfworth, I was going over the Water from 
Surry-Stairs about ſeven or eight o'Clock, and a 
Gentleman at the Stairs called Sculler, and ask'd 
me if I would carry him down the River ſaid I, 
how far ? Says he, to the Tower: Said I, tis 
againſt Tide, and I can't carry you down ſo low. 
He ſaid he would ſtay till the Tide turn'd : Said I, 
if I be out of my Bed fo long, I deſerve to be 
well paid for it; if you will give me Half a Crown 
I'll carry you down. Says he, I'll give it you. 
So then I came Aſhoar, and he ask'd me what my 
Name was; I told him Charles Betſworth : Says 
he, will you be ſure to ſtay for us ? Yes, faid I, if 
you will be ſure to come. If I be not at the Stairs, 
I'll be at that Alchouſe there in the Corner: So I 
ſtaid, and carried a Fare or two over the Water; 
and about eleven o'Clock, as I was fitting 1n the 
Houſe a Gentleman comes, and calls Charles, 
and ſo out I went to my Boat, and took them 
in. There was one Man, as I ſuppoſe, in the 
Stern, and he that called me out, followed me 
down, and by and by came three more into my 
Boat; one of them had a whitiſh Cloak on, and 
the other a grey looſe Coat, and a red Bag of the 
Quantity of a Peck, and ſo we put off, and 
row'd away; and juſt under the Temple Wall, 
which was all the Words I heard from them that 
I can remember, ſays one Gentleman, When do 
you hear the King goes away? and another made 
Anſwer, and ſaid, on Tueſlay. So we rowed 
down through Bridge; and when we were through 
Bridge, they asked where the Veſſel lay; and 
he that was in the Stern ſaid, it was Southwark- 
Side, over againſt the Tower, and bid me row 
over thither. And when we came juſt below 
Battle- Bridge, that Man ſaid, that is ſhe that 


rides a Head of us. I looked, and ſhe had a 


Pennant up: So they were put on Board, and 
as ſoon as they were on Board, ſhe went off, 
and I rowed up to the Bridge, and went through 
Bridge, and came up as far as 

and there ſtayed, and took my Scull and my Staff 
out of my Boat; and when I took them out, I 
miſſed my Cloaths. 
have loſt my Cloaths ; but then I thought it 
was but a {till Tide, and therefore I would try 
if I could overtake them; for I thought they 
could not be got far, there being little or no 
Wind; fo I went down to the Place where the 
Veſſel lay, and ſhe was gone; and I enquired of 
ſeveral Smacks that lay there, but could hear 
nothing; and I rowed as low as Limebouſe-Reach ; 
and about Black-Wall and Limebouſe- Reach, 1 
came up to a Smack that I ſuppoſed was ſhe, 


and cried out, Ho the Smack, and they anſwer- 


ed me, So. I asked them if I didnot bring a Fare 
a Board that Smack awhile ago? Then they ſaid 
no, I told them I had brought a Fare a Board 
ſome Smack that lay about Horfley-down and Pickle- 
berring-Stairs, and they had got two Coats of mine, 
which I had forgotten, and it had a Pennant up 
when they went on Board, but this had none - 


ſo I rowed on further, till I came as far a 
Vor. IV. 


Says I, God bleſs me, I 
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Barkin-Sherf ; and I thought there being ſo lit- 
tle Wind, that none could be gone beyond me, and 


therefore waited to ſee a Smack with a Pennant 


coming down, but I could not meet with it, 
and there I lay all Night in my Waiſtcoat, and 
the next Day I came back to Greenwich, and as 1 
came along, I went on Board ſeveral Veſſels to 
enquire, becauſe I took her for an Attendant 
upon a Man of War; but I could not hear of 
my Cloaths, till laſt Friday was Seven-night two 
EY came, and brought me the Cloaths I 
loft, 

L.C.7. Then you have your Cloaths again? 

Betſworth. Yes, I have. | 

Mr. Serj. Thompſon. Pray look upon that Gentle- 
man there, my Lord Preſton, are you ſure that he 
was one of them that was in your Boat? 

Betſworth. I can't tell that ever I faw him in 
my Life before. 

Mr. Serj. Tremain. You Paſely, I ask you, was 
my Lord Preſton one of the Gentlemen the Wa- 
terman brought on Board your Smack ? 

Paſely. Yes, he was. 

Mr. Serj. Tremain. Is that the Waterman ? 

Paſely. Truly, my Lord, I can't tell; but the 
Waterman's Coat was left on Board. 

Mr. Serj. Tremain. Then let me ask you another 
Queſtion, Had you a Pennant? 

Paſeley. Yes, I had when I came on Board. 

Mr. Serj. Tremain. Did you take in your Pen- 
nant ? 

Paſely. Yes, I did afterwards. | 

Mr. Serj. Tremain. Why did you take it in? 

Paſeley. They asked me if there was a Pennant, 
and I told them yes; and they bid me take it 
in. 

Mr. Serj. Tremain. Who bid you take it in? 
Paſely. Elliot did; ſo we took it down. 

Mr. Serj. Thompſon. Will my Lord ask Bet/worth 
any Queſtions? 

JL. Preſton. No, I have nothing to ſay to him. 

Mr. Serj. Tremain. W hat did they carry on Board 
with them, Paſeley ? 

Paſeley. They had nothing on Board but the Trunk 
and Hamper, that were brought down before from 
Burdet's Houſe; and there was nothing brought 
in the Boat but only a Leather Bag. 

Mr. Serj. Tremain. Then ſet up Fiſber. I think 
his Name is John Fiſher. You was one of the Sea- 
men that did belong to the Smack, I think. 

Fiſher. Yes, I was. 

Mr. Serj. Thompſon. Pray then tell us, who 
were brought chither, and what happened upon 
It. 

Fiſher. About fix Hours before they came on 
Board us, our Maſter came himſelf on Board, and 
took me along with him; but whither I was to go 
then I did not know. He carried me to a Houle 
in the City, and there gave me a {mall Trunk to 
carry, and a Hamper to a Porter; and we went 
away with them; and he bid us at Billinſgate, car- 
ry them on Board, which we did. | 

L. C. J. Holt. When was the Trunk and Ham- 
per brought on Board? 

Fiſher. About fix or ſeven o Clock at Night, on 
Medneſday, I think. 

L. C. J. Holt. Well, and what followed? 

Fiſher. My Lord, and Mr. Aſhton and Mr. Elliot, 
and my Lord's Man, and the Maſter, came 
on Board between eleven and twelve: There 
was no more came on Board that I know 


of; but we were aſleep when they came on 
Iiiz Board 
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Board; and immediately our Maſter ordered us to 
| hale up the Anchor. Now there was but little 
Wind ſtirring; and by that Time we were fallen 
down as low as the Z7a/f-way Tree, it being ſtill Flood, 
we could go no farther: So there we were ordered 
to ſtop, and we lay by till Morning; and about 
eight in the Morning we weighed Anchor again, 
and about nine, when we came to the George Man 
of War, they hid; they deſired to go downinto the 
| Quarters, and we laid the Hatches upon them. 

Mr. Serj. Tremain. What kind of Place is it that 
they hid in? | 

Fiſher. They could not ſtand upright, nor fit 
upright, but they mult lie, or lean upon their El- 
bows. So when we were got below the Ship, they 
came up again into the Cabin: And when we 
came at Gr2ve/ead near the Block-Hou/e, then they 
hid again till we were below the Block-Fon/e, and 
then we {pied a Boat coming, which made them to 
keep below; and there they continued till Captain 
 Billop took them. 

Afr. Serj. Tremain. Were they all four there? 

Fiſher. Yes, all four. 

Mr. Serj. Tremain. After they were taken, what 
ſaid they? 

Fiſher. After ſuch Time as they were taken, and 
come up to I hitehall- Stairs, Captain Aſhton gave 
me a Half Crown Piece, and bid me ſay, they 
were going to Flanders, and not to France. 

Mr. Serj.Tremain. But whither were you go- 
ing? | 
| Fiſher Truly, I did not know where we were 
to go, till ſince we came on Shoar. I underſtood 
nothing till they hid; and then indeed I thought 
we were going to France. 

Mr. Serj. Tremain. When did any body tell you 
you were to goto France ? 

Fiſher. Since we came on Shoar. 

Mr. Feri. Thompſon. Will my Lord ask him any 
Queſtions? 
I. Preſton. No. 

Mr. Serj. Tremain. Then the next Witneſs we 
call is one Amonds. Pray tell us what you know 
of this Matter. | 

Amonds. May it pleaſe you, my Lord, I know 
nothing concerning my Maſter's Buſineſs; but all 
that I know of this Buſineſs is, That they came 
on Board about Twelve o' Clock at Night, and I 
was theen aſleep in the Cabin, and hearing ſome 
come on Board, and my Maſter call, I looked 
out, and there were three or four Gentlemen, and 
my Maſter, and he ordered us to ſet Sail immedi- 
ately, and make our Way down as faſt as we 
could. There was little or no Wind: So that 
when we came down to the Half-way Tree, we 
were forced to come to an Anchor, and there we 
rid at Anchor till it was broad Day, when there 
was a brave Gale to the Weſtward; and by that 
Time we got down to Long-Reach, about nine 
o'Clock we came to the George Frigate, a Man of 
War, and they underſtanding thar, defired to hide 
theſe Gentlemen. 

L. C. J. Holt. What Gentlemen? 

Amonds. My Lord Preſton, Mr. Aſbton, and 
Mr. Elliot, and the other Gentleman that was with 
them. 

L. C. J. Pollexfen. 
was he one? | 

Amonds. Yes, that Gentleman was one. 

L. C. J. Holt. Well, go on. 
Amonds. And ſo, Sir, after we were paſſed 
the Frigate, they came up again, and did not de- 


— 


Look upon my Lord there, 


and hide; and ſo they did go down again. 


4. 


ſign to go down any more till they ſee ſome 
other Danger. When we came almoſt to Grave/- 
end, they went down again: When we paſs'd 
the Block-Tou/e I was at the Helm, and they were 
reſolving to go to Dinner, and bid that Man, my 
Fellow, to reach them ſome Victuals out of the 
Hamper : And while he was reaching them ſome 
Victuals, I fee the Pinnace coming towards us: 
Said I, here is a Pinnace coming a Board: Says 
my Lord, and they, we muſt go down * 

e 
apprehended that they were coming a Board to 
preſs us, and they had no Mind to be ſeen. When 
the Pinnace came near, they waved to us in this 
manner, as much as to bid us ſtay : So we laid the 
Sail by, and ſtaid for them till they came up; and 
when the Captain came on Board, ſays he, this 
is worth our coming on Board, here are a Couple 
of brisk Seamen will do the King Service; I muſt 
have them, I think. Says I, I hope not fo, 


noble Captain: Says he, have you any thing to 


keep your ſelves clear? Yes, ſays our Maſter. 
I am ſorry for that, ſays the Captain. What is 
it? Says the Maſter, I have a Protection. Says 
the Captain, let us fee your Protection: So the 
Maſter pulls out his ProteCtion, and ſhews it. 
Well, ſays the Captain, I mult look a little fur- 
ther, and away he goes into the Cabin, and takes 
up the Hatches, where theſe Gentlemen were. 
Says the Captain, Hye, hye, who is here? Turn 
out, ſays he: But I ſuppoſe they did not make 
ſo much Haſte as the Captain expected; ſo he 
called ſome of his Men on Board; and when they 
came on Board, my Lerd came out, and the reit 
of. the Gentlemen; and ſays my Lord to the 
Captain, I hope you will be ſo kind as not to 
take any thing from us. Says he, I'll meddle with 
nothing but Papers; *tis Papers I !ook for, and 
put his Hands in both his Pockets, and pulled out 
Papers, and put them into his own Pocket; bur 
whether they were new or old I can't tell ; and 
there was a Watch likewiſe, but that he gavemy 
Lord again, and ſaid, I'll meddle with nothing 
but Papers. Then he ſearch'd Mr. Elliot, and 
Mr. 4/hton was the laſt that came out, and there 
was one of my Lord's Watermen in the Cabin 
with him; and, ſays he, and pleaſe you, noble 
Captain, that Gentleman put ſomething in his 
Boſom. Says the Captain, What did you put in 
your Boſom, Sir? Nothing, ſays he, but my 
Handkerchief. 

L. C. J. Holt. Who ſaid fo ? | 

Amonds. Mr. Aſhton, and ſhews him his Hand- 
kerchief; and afterwards the Captain put his 
Hand in Mr. Aſbton's Boſom, and pulled it out. 

Mr. Serj. Thompſon. W hat did he pull out ? 

Amonds. A Roll of Papers, with a Piece of 
Lead to it. 

Mr. Serj. Thompſon. Did you ſee the Lead fix'd 
to the Papers ? 

Amonds. I did ſee it fix'd to the Packthread that 
tied the Papers. 

Mr. Serj. Tremain. What ſort of Place is it 
in which they were taken ? | 

Amonds. They could not fit, nor ſtand upright 
IN It. 

Mr. Serj. Tremain. Had you any Money given 

ou! 
Amonds. 1 had Half a Crown given me by my 


Lord's Man. 


T. C. J. Holt. Who was it gave you the Mo- 
ney? 25 
| Amonds. 


1690. O.B.].Aſhton and Edmund Elliot, for Higb Treaſon. 429 


Amonds. It was my Lord's Man; he that was 
on Board the Ship: He 2 me Half a Crown in 
J/hitehall, and ſaid, I ſhould lay we were bound 
for Flanders, and not for France; but who the Half 
Crown came from I cannot tell, my Lord ſaid no- 

hing to me at all. ? 
; 47 Serj. Tremain. Did you hear any Diſcourſe 
as they came down? f f 

Amonds. No, I did not mind any thing of Diſ- 
courſe; for I never came among them, unleſs it 
were at the Hour of Watching. 

L. Preſton. Pray did I ſay any thing to you at 
IV hiteball ? ; 

L. C. J. Holt. My Lord, 2 Way is to pro- 
poſe your Queſtions to the Court, and they will 
ask them for you. 3 

L. Preſton. My Lord, I deſire to ask him if I 
faid any thing to him at Vhitebhall. 

I. C. J. Holt. What ſay you, Did my Lord 
Preſton ſay any thing to you at Y/biteball ? 

Amonds. No, my Lord, he never ſaid any thing 
to me at all; it was his Man that gave me the 
Half Crown, and ſpoke to me. ; 

L. C. J. Holt. Will your Lordſhip ask him any 
other Queſtions ? 

L. Preſton. No, my Lord. . 

L. C. J. Holt. Then call your next Witnels. 

Mr. Serj. Tremain. Swear Captain Billop. [hich 

was done.] 

Mr. Serj. Thompſon. Come, Captain Billop, pray 
will you tell my Lord and the Jury, where you did 
apprehend my Lord Preſton, and the Circumſtances 
of what happened at their Taking. 

Capt. Billop. Sir, I met with them at the upper 
End of the Hope. 

Mr. Serj. Thompſon. Pray give us an Account, 
from the Beginning to the End, what paſſed ; how 
you came with the Boat, and all that happened at 
that Time. 

Capt. Billop. About two o'Clock, or between 
one and two, upon the laſt of December, my Lord 
Danby came to me at one of the Doors of the 
Houſe of Lords, and told me his Father would ſpeak 
with me; and he carried me to my Lord Lindſey's 
Chamber, where immediately my Lord Preſident 
came, andtold me there were ſome Perſons going 
for France about Buſineſs of dangerous Conſe- 
quence, and he deſired me to uſe ſome Means to 
get them apprehended : I then propoſed what I 

ould have to enable me for the Undertaking. My 
Lord Dauby ſaid, there was ſuch a Boat that he 
would procure me, and my Lord Preſident gave 
mea Letter toanother Perſon, who was to inſtruct 
me further about this Matter. My Lord Danby got 
the Boat ready, and ſome Men and Arms in it : 
But I thought there were not Arms enough; fol 
borrowed ſome Arms of my Lord Lucas, and 
about cleven o'Clock, as near as I remember, we 
put off from Tower - Wharf. It being very 
calm, I thought we ſhould be ſwifter than any 
Veſlel, and ſhould have the Advantage of them 
all; and therefore rundown as far as Graveſend, and 
I hes leveral Veſſels by the Lee, in which 
Time I preſſed ſome Bartin Men, two or three 
of them; and amongſt them one that knew the 
Veſſels that lay in the River, having been on Board 
ſeveral ; and we did board divers, and took out 
ſome Men, having a Preſs-Warrant ; and he that 
I had taken of the Barkin Men, after he had 
paſſed by ſeveral Veſſels, ſecing this Veſſel failing, 
told me that was the Thomas and Elizabeth : 
Whereupon we made up to them, and waying 


towards them, they ſtaid for us. When we came 
up, there was ſtanding by the Maſter two luſty 
Sailors, and I told him I would take but one of 
them: He ſaid he had a Protection; I bid him ſhew 
it me. When I was come on Board, and had 
looked upon his Protection, I told him I muſt look 
a little further, and went down into the Cabin, and 
rook up the Hatches, and there I found them all 
four lying together. 

Mr. Serj. Thompſon. What four? 

Capt. Billop. My Lord Preſſon. I did not know 
him then, nor till afterwards. 

Mr. Serj. Tremain. Who elſe was there? 

Captain Billop. - Mr. Elliot was there, and 
Mr. Aſoton, who were both my former Acquaint- 
ance ; but my Lord Preſton I had forgotten, till 
one of them called him my Lord, and I asked 
them what Lord it was; and they faid it was my 
Lord Preſton; fo then I ſaluted my Lord: So we 
rowed up. 

Mr. Serj. Thompſon. Pray Captain tell us what 
happened in the Veſlel before you went our of it, 
after you found them there. _ 

Capt. Billop. | handed my Lord Preſton up firſt; 
and after he came out of thar little Place, which 
he was forced to creep out of on his Knees, I 
turned my Lordabour, and told him I muſt fearch 
him. He ſaid, he hoped I would not meddle with 
any thing, I told him I would meddle with — 
but Papers: So I put my Hand in his Pocket, a 
took all the Papers I could find, and put them in 
my own Pocket; and taking out a Watch, I de- 
livered it to my Lord again. The next was 
Mr. Elliot, and I ſearch'd him, and found nothi 
at all upon him. After that Aſton came up, 
one of my Men told me, that Gentleman had pur 
ſomething in his Boſom : Whereupon I gave hima 
ſudden Turn, his Back being towards me, and asked 
him what was that he put in his Boſom? He told 
me nothing but his Handkerchief, and pluck'd his 
Handkerchief out; with that I clapp'd my Hand 
in, and got the Packet, and took it out, with the 
Lead fix'd to it. I have the Lead now in my Pocker. 

Mr Serj. Tremain. Pray will you produce it, Sir. 
OL bich he did.] 

Capt. Billop. This is the Lead, ſeveral of my 
Men ſaw it when *twas fix'd to the Packet. 

Mr. Serj. Thompſon. W hat did you do with the 
Packet ? | 

Capt. Billop. ] put it immediately into my Pock- 
ct, as ſoon as I had ſearch'd Mr. Aſbton further, 
and then commanded theſe Gentlemen all into my 
Boat, and took all the People that belo to 
the Smack with me, after I had brought her to 
an Anchor, and left two of my Men on Board of 
her, and there ſhe rid till next Day, when I ſent 
two more of my Men to bring her up; and thoſe 
two Men I order'd to ſearch all the Parts of 
the Veſſel, and take what they could find; and 
whatſoever they found, they ſhould carry it to the 
—_ M my Lord Lucas ; which, I ſuppoſed, 
they did. 

Mr. Serj. Tremain. Well, Capt. Billop, after 
ſuch time as you had taken theſe Papers, and 
brought theſe Gentlemen into your Boat, pray 
what Diſcourſe had you with them? What ſaid 
they to you concerning the Papers? 

Capt. Billop. It was a pretty while before 
we talked of any thing: The Beginning of our 
Talk was, I remember, they deſired to go Aſhore 
at Graveſend to refreſh themſelves, for it was cold, 
and they had not eaten any thing. It was Ju. 
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Lord that deſired it; butT begg'd his Pardon for 


that, and told him there was a Man of War that 
lay at Long-Reach, where, as I believed, his Lord- 
ſhip would be very well accommodated with any 
thing he wanted. 

Mr. Serj. Thompſon. Well, what ſaid they after- 
wards ? 


Capt. Billop. My Lord Preſton, after T had ſalu- 


ted him, upon knowing who he was, and Mr. A/h707; 
and Mr. Elliot telling him I was of their Acquaint- 
ance, he ſaid he was glad he was fallen into the 
Hands of a civil Gentleman, and they ſaid they 
were glad they were fallen into the Hands of 
an Acquaintance. I told my Lord, I hoped he 
ſhould never find any thing other wiſe than civil from 
me. My Lord was very civil to me in comple- 
menting, and aſſuring me he would acknowlege 
my Favour and Kindneſs to him. 

Mr. Serj. Thompſon. Ay, what did he ſay to 
you? | 
Capt. Billop. My Lord Preſton told me, if ever 
it lay in his Power to do me Service he would, 
and he did not doubt but he might; and he uſeda 
great many Words and Expreſſions of Kindneſs, 
and his Readineſs to do me Service; and amongſt 
the reſt, my Lord ſaid once to me, if I would diſ- 
poſe of the Packet —— 

Mr. Serj. Thompſon. Pray (peak that again. 

Capt. Billop. My Lord Preſton, in one of his 
Diſcourſes of his Kindneſs in doing me Service, 
had this Expreſſion, as near as I can remember, if 
I would diſpoſe of the Packet. 

Mr. Serj. Tremain. What he would do for you, 
if you would diſpoſe of the Packet? 

Capt. Billop. He did not come to any particular 
Inſtance of what he would do; but he ſaid he 
would ſerve me in any thing that lay in his Power. 
Mr. Elliot and Mr. Aſhton diſcourſed me ſeveral 
times about it: They courted me, and deſired me 
to throw the Packet over Board; but I told them 
I would not do any thing of that kind: And 


Mr. Elliot ſaid, that I might take the Papers 


that I took out of my Lord Preſton's Pocket, 
and tie the Lead to them, and ſay that was the 
Packer, and throw the other over Board, I 
told him, he took the King's Council to be odd 
People, and very indiſcrect, that could not find 
out ſuch a Thing as that, After this was over, 
we had a little Interval, and there was a Hamper 
in the Boat's Stern, and there was ſome Bottles 
of Wine taken out, and we drank ſeveral times; 
and by and by we had fome Diſcourſe a little 
further about the ſame thing, and they preſſed 
me to throw the Packet away; and one time 
5 Mr. 4ton, I remember, ſaid it would 

a generous Thing. Billop, if you would go 
2 with us, I think you may do as well there as 

ere. 
Mr. Serj. Tremain. Whither would he have had 
ou gone with them? 

Capt. Billop. He did not name any Place, as I 
remember. 

Mr. Serj. Tremain. What promiſes did they any 
of them make you? | 

Capt. Billop. Mun Elliot whiſper'd me ſeveral 
times, Dear Billop throw the Packet over-Board ; 
what Good would it do you to injure ſo many honeſt 
Gentlemen? And Mr. Aſbton and Mr. Elliot ſaid, 
I had it now in my Power to make my ſelf as great 
and as rich as I would be. | 
Mr. Serj. Tremain. What did any of them ſay 
about the Tide turning? 

| I 


Capt. Billop. Mun Elliot alſo ſaid, it was im- 
poſſible the Current, or the Tide could-run long 
this Way, or always this Way. 

Mr. Serj. Thompſon. When you had refuſed this 
that they defired of you, notwithſtanding their 
Promiſes, pray tell us how they turned their Diſ- 
courle into Threatnings. 

Capt. Billop. Elliot told me, when nothing would 
prevail, that every Dog had his Day; but I an- 
twered, I hoped never to ſee it your Day: But, 
however, ſaid J, pray deſiſt from any ſuch Lan- 
guage, for I can't bear it. After that they never 
ask d me any thing about it. | 

Mr. Serj. Thompſen. Now tell us what you did 
with theſe Gentlemen, and theſe Papers, after- 
wards. — 
Capt. Billop. Tbrought theſe Gentlemen up to my 
Lord Nettingham's Office, and delivered the Packet 
with the Lead fix'd to it, and ſtood by my Lord 
Nottingham in the Room till he had opened the 
Papers, except while my Lord Preſton was exa- 
mined; and when he opened the Papers I ſtood by, 
that might ſee him make them up again; and 1 
think I took ſome of them in my Hand, and he 
ſaid I might read them; but I was uneaſy, and not 
diſpoſed at that time to read many of them; ſo I 
did not read them all. | 

Mr. Serj. Tremain. They were all by when 


Aſhton ſaid you would do generouſly to go along 


with them, were they not 

Capt. Billop. Yes, they were all in the Boat. 

Ar. Serj. Tremain. Did not one of them ſay to 
you, I know if Captain Billop do ſerve us, he will 
do it generouſly ? | 

Capt. Billop. Yes. 

Mr. Serj. Tremain. Who was it? 

Capt. Billop. It was Aſpton. | 

L. Preſton. I deſire I may ask Captain Billop a 
Queſtion. | 

L. C. J. Holt. Pray, my Lord, put your Que- 
ſtion to the Court, and they will ask it him. 

L. Preſton. I deſire to know, my Lord, where 
it was J ſaid this to Captain Billop, that he would 
diſpoſe of the Packet. 

Capt. Billop. Juſt after IJ had firſt ſaluted your 
Lordſhip, you faid you were glad you were fallen 
into the Hands of a civil Gentleman. 

L. Preſton. Was it aboard the Boat that I defired 
you to diſpoſe of the Packet? 

Capt. Billop, Yes, and before we came on board 
the George Frigate, when we drank about, upon 
the opening of the Hamper; it was in the Boat I 
— very ſure, and before we came on Board the 

eorge. | | 
L C. J. Holt. My Lord Preſton ſaid to you, 
you ſay, he would do you all the Kindneſs that 
lay in his Power, if you would —_— of the 
Packet; how would he have you diſpoſe of it? 
What did he mean by it ? 


Capt. Billop. I don't remember he uſed any other 


Word but that, diſpoſe of the Packet. 

Mr. Serj. Thompſon. But Aſhton and Elliot did de- 
fire of you a great many times to throw it over 
Board ? | 


L. Preſton. 1 deſire he may be asked this Queſti- 


on. You faid you carried theſe to my Lord Not- 
tingham: Did you ſee them opened? 

Capt. Billop. Yes, I did ſee them opened, and 
I faw my Lord as he opened them, lay them 
one by one, and read them over, and put them 
up again. And I looked upon ſeveral of them, 


while my Lord Nottingham was reading others 5 
an 
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4 by the Fire, and I ſee my Lord make 

_ 3 tied them with a Piece of T wine, 
and he clapp'd his Seal upon them, and delivered 
them to me; and I went immediately and delivered 
them to my Lord Preſident. | | 

J. Preſton. Were you all the while by, while 
my Lord Nottingham was reading the Papers? 

Capt. Billop. Yes, I was by when he opened 
them, and read them, and ſtaid till he put them 
up again; and as they came from his Hands, I 
preſently carried them to my Lord Preſident. 

L. Preſton. Are you ſure, or can you [wear that 


theſe are the ſame Papers which were taken on 


Board the Smack, that you carried from my Lord 
Nottingham to my Lord Danby * | 

Capt. Billop. So many of them as T looked into, 
I mark'd; and all that I mark'd J can ſwear to, 
and no more than them I cannor. 

Mr. Serj. Thompſon. I think you fay all thoſe 
Papers that you delivered to my Lord Nottingham, 
you ſaw my Lord Nottingham ical up, and all them 
you carried to my Lord Preſident. 

Capt. Billop. Yes, I did fo ; all that my Lord 
opened at that Time, were put together again, and 
his Seal put to them. 

L. C. J. Holt. But my Lord asks you, whether 
you can ſwear to the particular Papers? 

Capt. Billop. What I read I mark'd, and them 
I can {wear to, | | | 

L. C. J. Holt. You ſay you carried all thoſe Pa- 
pers to my Lord Nottingham ſealed; after he had 
opened them, to my Lord Preſident. 

Capt. Billop. Yes, my Lord, I did ſee my Lord 
Nottingham open them: I ſee him make them up 
again, and when they were made up, he put his 
Seal to them, and | carried them to my Lord 
Preſident. | 

Juryman. My Lord, I deſire Captain Billop 
may be asked one Queſtion. | 

L. C. J. Holt. Ay, what is it you would ask 
him ? 

Furyman. I deſire to know whether the Papers 
were ſcaled when he took them and brought them 
to my Lord Nottingham ? 

Capt. Billop. No, they were all tied up toge- 


ther with a Tape, or a Twine, Ithink with both, 


very faſt together. 
Furyman. There was no Seal on them when he 


took them. 


Capt. Billop. No, but there were ſeveral Letters 


within the Packet that were ſcaled. 

L. C. J. Holt. Was not the Outſide of the 
Packet ſealed ? 

Capt. Billop. I don't remember the Outſide was 
ſealed : There was a Cover, but as near as I 


remember, they were Folds of Paper faſt tied to- 


gether. 

Mr. Serj. Thompſon. Y ou delivered them as you 
took them, to my Lord Nottingham? 

Capt. Billop. Yes, I never took them out of my 
Pocket, after I had taken them from Mr. Aſbton, 
till I came to my Lord Nottingham's Office, where 
I delivered them to him. 

Mr. Serj. Thompſon. Had you ever opened them, 
or ſeen them opened, before they came to the Hands 
of my Lord Nottingham ? 

Capt. Billop. No, indeed. 

Mr. Serj. Tremain. Then ſetup Johnſon. [Which 


Was done.) Pray tell us what you know of this 


Matter. 
Johnſon. J was in my Lord Dunblain's Barge, 
and I went down with this Captain Billop, and 


we were on Board ſeveral Veſſels ; and we light 
upon a Ketch, where we preſſed ſome Men. We 
thought it had been only — Seamen that were 
to be preſſed; we did not know of any thing elſe. 


When we had rowed down as far as you have 


heard, we rowed up again, and ſearched ſeveral 
little Veſſels and Smacks that were in the River, 
when a Fiſherman that we had preſs'd ſaid, that 
that was the Veſſel the Captain enquired after : 
And then the Captain bid us take ſome ſmall Arms, 
and I took a Piſtol and went on Board. The Cap. 
tain read the Protection, and then ſaid, he muſt 
look further. When the Captain look'd into one 
of the Cabins, and took up the Hatches, I faw a 
great Piece of Roaſt-Beef, and my Lord Preſton 
by it, and a Mince-Pie, and a Fowl, and we 
took e Beef out; but my Lord's Man ſaid, he 
miſſeck his Knife, it lay upon the Bench: And 
then came my Lord up, and his Man, and 
Mr. Elliot; and when Mr. Aſbton (the Man with 
the Pock-holes) came up, he went down again, 
and pretended to look for his Hat; but when he 
was down, I ſee him cram ſomething into his 
Boſom, and I told the Captain, I had ſeen him 
put. ſomething in his Boſom; and the Captain 
took him hold by the Buttons of his Coat, and 
turned him about, and asked him what he put 
into his Boſom? He ſaid, Nothing bur his 
Handkerchief z and pulling it out of his Boſom, 
he ſhewed it the Captain; but the Captain put 
his Hand into Mr. Aſbton's Boſom, and pulled out 
the Packet. 

Mr. Serj. Thompſon. You ſay, you ſee him put 
ſomething in his Boſom when he went down. Did 
you obſerve whence he took it? 

Jobnſon. It was upon the Gravel, and there 
were a Couple of Seals, which he afterwards took 


up lying by; and I believe he took up the Packer 


and forgot the Seals. 

Mr. Serj. Tremain. Pray let us ſee the Seals. 

Mr. Soll. Gen. Your Lordſhipobſerves, the Packet 
was not at firſt in Mr. Aſbton's Boſom. 

I. C. J. Holt. No, it was not. 

Mr. Soll. Gen. But he took it up from the Place 
where the Seals lay, and put it in his Boſom. Pray 
— what Place did this Packet and theſe Seals 
ie? 

Johnſon Upon the Ballaſt, for they had ſhov'd 
away the Board. 

Mr. Soll. Cen. Was my Lord Preſton upo 
Ballaſt? 5 f 

Johnſon. Yes, 7 Lord lay almoſt upon his 
Back; he was the firſt that we ſaw, and he came 
out firſt. They were all four lying together 
there. 

Mr. Soll. Cen. Who lay next my Lord Preſton? 

Jobnſon. My Lord's Footman; Mr. Aſhton lay 
next, and Mr. Elliot lay next. 

Mr. Soll. Gen. Where were the Seals then? 

Johnſon. My Lord was the firſt that I ſee come 
up. 

Mr. Soll. Gen. But I ask you where the Seals 
were ? | 

Johnſon. The Seals were down upon the Ballaſt z 
whether they were my Lord's or no, I cannot tell, 
or whoſe they were. 

Mr. Serj. Tremain. Now that we will ask Cap- 
tain Billop. Are theſe the Scals? 

Capt. Billop. Yes, theſe are the Seals this Man 

ave me. | 


Jobnſon. I took them from off the Ballaſt. 
Ar. 


_ wiſhed that London- Bridge might 
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Mr. Serj. Thomp/on. Did my Lord own theſe to 
be his Seals ? 

Capt. Billop. I did not ask him, that J know of. 

Mr. Serj. Thompſon. Well, Johnſon, go on, tell 
what you know further. 

Johnſon. After we came to Long-Reach, a Gen- 
tleman that had a long Perriwig, a black Gentle- 
man, Mr. Elliot, I think they call him, had a 
pair of Whiskers on when he was taken, and he 


took a Pair of Sciſſars and cut them both off; and 


he ſaid, if ever he liv'd, he ſhould remember me, 
having a Tooth out, becauſe I was fo ſharp upon 
him to make him come out: And when we 
came on Board the George Frigate in Long-Reach, 
my Lord's Man came to me, and faid, he would 
give me ſomething to drink, if I would dehver 
him the Seals. 

L. C. J. Holt. Had you any Diſcourſe with my 
Lord Pre//oz himſelf about them? . 
 Fobn/oa. No, it was his Footman that came to 
me, and ſaid there was no body there but my (elf 


and him: I had them, and he would give me ſome- 


thing to drink, if I would deliver them; but I 
delivered them to Captain Billop. 

L. Preſton. My Lord, may I ask a Queſtion or 
two of this Witneſs? | 

L. C. J. Holt. Yes, my Lord, if they have 
done with him. What ſay you, Brother Thomp- 

0 

Mr. Serj. Thompſon. We ſhall have done with 
him preſently, my Lord. Pray had you any Mo- 
ney given you? | 

Fohnſon. No, but my Lord gave the Ship's 
Company ten Shillings to drink, and one Piece was 
a Braſs Halt-Crown. 

Mr. Serj. Thompſon. What did they ſay as they 
went along, as you remember ? 

Fohn/on. They had a great deal of Diſcourſe 
while we rowed. I was at the next Oar to them, 
but I cannot tell what 'twas. 

Mr. Serj. Thompſon. Who did diſcourſe? 

Johnſon. Aſoten, Elliot, and the Captain. 

Mr. Serj. Thompſon. Cannot you remember what 
they ſaid, any of them? 

Fohnſon. They did talk together ſeveral times; 
Elliot (aid he was a cold, and came and rowed at 
the Oar a while; and Elliot (wore an Oath; ſays 
he, they row all as if they were rowing to Priſon 
but truly I did not much mind their Diſcourſe, I 
minded my Rowing. There were ſome Victuals 
handed to us, which we did cat. 

Mr. Serj. Tremain. Did Elliot ſeem to be angry? 
What did he ſay? . 

Fohnſon. Elliot withed that a Thunderbolt might 
drop into the Boat ſeveral times, and ſink it; and 
when we went through Bridge againſt Tide, he 

ve fallen upon 
our Heads. : 

L. Preſton. Now I would ask him, if your 
Lordſhip pleaſe, Did you ſee Aſoton take up the 
Packet ? 

Fohnſon. Yes, I did, as it lay by the Seals. 

L. Preſton. ] perceive there ſeems to be ſome 
Streſs laid upon my lying next to Mr, Aſoton, and 
Seals lying by the Packet. 

L. C. J. Holt. My Lord, there has been no 
Inference made from that yet by the King's 
Council. N 

L. Preſton. My Lord, it is in vain to deny we 
were all together there. | 
Y 2 You were the firſt that I ſee, my 

ord, 
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L. Preſton. We were all together; but there is 
no ſuch Thing to be gathered from thence as they 
would inſinuate; but I ſuppoſe 't would be dedu- 
ced from hence, as if this Packet, becauſe it lav 
near theſe Seals, ſhould be my Packet. f 

L. C. J. We have not yet heard, my Lord, what 
Uſe they will make of it. | 

L. Preſton. But I deſire to take Notice of it, 
my Lord, and I think it is a very hard Preſumpti- 
on, becauſe we were in one Place, and the Scals 
at a little Diſtance from the Packer, therefore the 
Packet muſt be preſumed to be mine; I hope it 
ſhall not be preſumed againſt me. | 

L. C. J. Holt. Since your Lordſhip mentions it, 
I will take Notice a little of it too. It is only a 
circumitantial Evidence that is made uſe of againſt 
you; how far it will weigh, is to be left to the 
Jury, when all the Evidence is heard. The Packet 
is found in the Place where your Lordſhip lay, 
and by it Seals that belong to you; one is the Seal 
of your Office, as Secretary of State, the other 
is your own proper Coat of Arms. 

FJuryman, With Submiſſion, my Lord, I deſire 
this Witneſs may be asked this Queſtion, Whe- 
ther he ſaw Captain Bi/lop take the Packet out of 
Aſhton's Boſom? 

Fohnſon. Yes, I did. | 

Juryman. And whether he ſaw Billop deliver the 
ſame Packet to my Lord Nottingham ? 

Fohn/on. No, I did not. | 

L. C. J. Holt. You Gentlemen of the Jury, 

conſider this; he was not then by. Captain Billop 
tells you, that very Packet which he took our 
of Aſoton's Boſom he carried to my Lord Notting- 
ham; and he tells you, my Lord opened it in his 
Preſence, and he is ſure he put all the Papers to- 
gether again, and ſet his own Seal upon them, 
and then he took them from my Lord Nor- 
tingham, and carried them to my Lord Preſi- 
dent. 
Johnſon. As ſoon as I came to JVhitehall, I 
was ſet Sentinel over thoſe three Men that came 
out of the Smack, and was not admitted into the 
Room. | 

Mr. Soll. Gen. Then we muſt deſire my Lord 
Nottingham may be ſworn. 

{ The Earl of Nottingham /wor-.] 

Mr. Serj. Tremain. W here are the Papers? 

Earl of Nottingham, Mr. Bridgman, I think 
you have the Papers. | 

Mr. Holl. Gen. Pray, my Lord, does your Lord- 
ſhip remember Captain Billop brought a Bundle of 
Papers to you, and what became of them ? Will 
your Lordſhip be pleaſed to give the Court and 
the Jury an Account of it ? 

Earl of Nottingham, My Lord, all that I have 


to ſay in this Matter is, Captain Billop brought 


to me a Bundle of Papers tied about with a 

Packthread, to which was fixed a Piece of Lead, 

I believe the ſame Piece that was now produced 

at leaſt it was one very like it: He brought allo a 

1 which I preſume I can know again when 
ee it. | | 

Mr. Serj. Thompſon. Pray ſhew my Lord the 
Seals. | Which was donc. 

Earl of Nottingham. This is the Signet I pre- 
ſume which he brought to me; I am ſure he 
brought juſt ſuch a one, if not the ſame. Thoſe 
Papers, when he delivered them te me, I opened 
in his Preſence, and when I had ſo done, I read 
them, and put them up together again, and ſealed 
them with my own Seal, and delivered them to 
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"ES 1 


1 


1690. O. B. J. Aſhton and Edmund 


him back again. What the Papers are, and what 
he did with them, I ſuppoſe he will give you an 
"RES 

28 J. Holt. But * Lordſhip ſays, the 
Bundle of Papers he delivered to you, you ſealed 
up, and delivered to him again. l 

Earl of Nottingham. All thoſe Papers that he 
brought to me [ did ſeal up, and deliver back to 
him again. a 

Mr. Serj. Thompſon. Pray, my Lord, were th 


ever out of Captain Billop's Sight while your Lord-. 


ſhip had them ? 

Earl of Nottingham. Not after they were 
opened. There was a little Paper that was tied 
to the Bundle, which fell looſe upon the taking 
away the Lead, and I opened that while he was 
by, and the Bundle lay upon the Table while I 
examined my Lord Preſton and after my Lord 
Preſton was gone out, I called in Captain Bz/lop 
(who went out while I examined my Lord) and 
I opened that great Packet in his Sight, and read 
the Papers, and he read ſome of them; and all 
the Papers in the great Packet, and the little Pa- 
per that was ſtuck in, I delivered, ſealed up, to Cap- 
tain Billop. | 

Mr. Serj. Thompſon. Pray, my Lord, were the 
Letters in the Packet ſealed ? 

Earl of Nottingham. Yes, there were ſome of 
them ſealed; and all that I received from him I 
delivered to him, and no more. | 

L. C.F. Holt. The Gentlemen of the Jury hear 
what my Lord ſays. 

Earl of Nottingham. The very ſame, all, and no 
more, I ſay. 

Mr. Serj. Thompſon. Captain Billop, when you 
had them back from my Lord of Nottingham, pray 
to whom did you deliver them ? 

Capt. Billop. To my Lord Preſident, 

Mr. Serj. Tremain. Then we muſt deſire my 
Lord Preſident would be pleaſed to be ſworn. 

[The Margueſs of Carmarthen, Lord Preſident of 

the Council, was ſworn.] 

Mr. Soll. Gen. We muſt defire the Favour of 
your Lordſhip to acquaint the Court when Cap- 
tain Billop came to your Lordſhip , what he ſaid, 
and what he brought with him. 

I. Preſident. Captain Billopdid bring me a Bun- 
dle of Papers, and he told me he brought them 
from my Lord of Nottingham, and they were ſeal'd, 
wrapp'd up with a Packthread, and feal'd with a 
Seal, which I knew to my Lord's Seal. He de- 
livered them to me my {elf ; and theſe Papers I 
kept till I ſhew'd them the King the next Morn- 
ing. And after I had ſhewed them the King, the 
King delivered them up back ro me, wen 6 
ſome of them, and commanded they ſhould be de- 
livered to the Cabinet-Council. A Cabinet-Coun- 
cil was called, and accordingly there I did deliver 
them, Paper by Paper, and they were all marked 
by my Lord Sidney, and ſome Ithink by my Lord 
Marlborough; and ſo Idelivered them all together 
to my Lord Sidney. | | 

Mr. Soll. Gen. Then we deſire my Lord Sidney 

would pleaſe to be ſworn. | 
[ The Lord Sidney fworn.] 

Mr. Serj. Thompſon. Will your Lordſhip pleaſe 
to acquaint the Court and the Jury, what Papers 
were delivered to you, and by whom, and where 
thoſe Papers are? 

L. Sidney. The Papers that were delivered b 
my Lord Preſident, I have kept them, my hk 
ever ſince. As ſoon as I had them, I read them, 
Vol. IV. 
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and mark'd them with a Letter of my own Name, 
the Letter H. I have kept them ever ſince; only 
one Morning I gave them to Mr. Brideman to be 
copied out as ſoon as he could;” and he delivered 
them me back again, and they have not been our 
of my Cuſtody ſince; only the Night before laſt 
Night they were ſent to Mr. Sollicitor to read, and 
brought immediately to me again. 

Mr. Soll. Gen. To whom did your Lordſhip de- 
liver them to be copied? 

L. Sidney. To Mr. Bridgman, I tell you. 

Mr. Soll. Gen. So that they were never out of 
your Lordſhip's Hands till now, but only in 
Mr. Bridgman's Hands ? | 

L. Sidttey. No, I kept them in my Pocket ever 
ſince, only the Night before laſt, when they 
were ſent to you. | 

Mr. Soll. Gen. Did your Lordſhip mark them 
before they were delivered to Mr. Bridgman to 
copy: 

oo Sidney. Yes, I marked them when I received 
them. 

L. Preflon. My Lord Chief Juſtice, your 
Lordſhip does obſerve that Captain Billop ſwears 
that they were never out of his Poſſeſſion till he 
delivered them to my Lord Nottingham ; my 
Lord Nottingbam ſays he never opened them, 
but left the Packet upon the Table while I was 
examining. | | 

L. C. J. Holt. Pray, my Lord, will you ſpeak 2 
little louder, that I may hear you ? | 

I. Preſton. My Lord, I am ſaying, my Lord 
Nottingham ſays, that while he was examini 
me, the Packet lay upon the Table uno 
and were never out of his Eye till he ſent them 
ſcaled by Captain Billop, and ſo they come to my 
Lord Preſident, and they were kept by my Lord 
Preſident; my Lord Preſident ſays, my Lord 
Churchill ſaw the Papers, and they were in his 
Poſſeſſion. 

L. C. F. Holt. My Lord Preſton, your Lordſhip 
does miſtake my Lord Prefident : He does not ſay 
that they were in my Lord Marlborough's Hands ; 
but he did communicate them at the Cabinet- 
Council, where my Lord Marlborough was. He 
ſaid, indeed, they were in the King's Hands, but 
he was by all the while. 

L. Prefion. From that Time they came our of 
my Lord Preſident's Hands, I know not what 
be put in, nor what taken out. Theſe Papers were 
not ſcaled, as I hear of, afterwards ; and paſſing 
through ſo many Hands, no body knows what 
may be done to them. Fruly, I think it very hard 
to ſwear, after all this, that theſe are the Papers 
that were on Board the Smack. 

leaſe to ask any 


L. C. J. Pollexfen. Will ov 
of any of theſe no- 


Queſtions to ſatisfy your ſ 
ble Lords? 

5 5 C. J. Holt. My Lord, I'll put your Lordſhip 
right. 


L. Preſton. With all 
L. C. J. Holt. 
3 Billop ſays. 

as 
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to the Cabinet-Council; there the ſame Papers 
were opened, and there they were marked, ſome 
by my Lord Marlborough, and all by my Lord 
Sidney. ; 

L. Preſton. Your Lordſhip will pleaſe to obſerve 


this: My Lord Nottingham was pleaſed to ſay, 


he opened no Papers till I was called in and exami- 
ned, and then Captain Billop withdrew. Now, 
my Lord, I don't know whether the Captain can 


ſay that theſe were the very ſame Papers that he 


took in the Smack ? | 

L. C. J. Holt. Captain Billop ſays, that he ſaw 
the Papers opened by my Lord Nottingham. 
Capt. Billop. My Lord Preſton obſerves a Thing 
that is very right, my Lord, that after I had de- 
livered the Packet to my Lord Nottingham, while 
my Lord was examined, I withdrew ; but my 
Lord Nottingham has given your Lordſhip an 
Account, that he had not opened the Packet then, 
but only the ſmall Letter or Note that lay apart 
from the reſt : But, my Lord, the Packet was 
in the ſame Condition when I came in again, 
upon the Table, as when I left it: My Lord Not- 
tingham, as I believe, had not opened that Packet ; 
for I found it juſt as I left it, upon the Table. 

L. C. J. Pollexfen. My Lord Nottingham lays, 
he delivered back to Captain Billop all the Papers 
that he received from him : They were never 
out of my Lord Nottingham's Preſence z nor 
were they opened, as my Lord ſays, but in 


Billop's Preſence, nor opened till after my Lord's 


Examination, except the little Paper that was 
ſtuck in, and was looſe upon taking away the 
Lead. | 

Mr. Soll. Gen. Pray ſwear Mr. Bridgman. 
- [Which was done.] | 

Mr. Serj. Thompſon. Pray when you receiv'd the 


Bundle of Papers from my Lord Sidney, to whom 


were they carried, and to whom were they de- 
livered? | | 

Mr. Bridgeman. My Lord Sidney gave me theſe 
Papers to have them copied, and I copied ſome of 
them with my own Hand, the others I delivered 
to Mr. Poultney, and were copied in my Preſence 
in the Office : They werenever out of my Sight ; 
and as ſoonas ever they were copied, I carried them 


back to my Lord Sidney, and delivered them to 


him my ſelf. 

3 Preſton. Were any of them taken from you, 
1 | | 

Mr. Bridgman, My Lord, I fay I copied ſome 
of them my ſelf, the others were copied in my 
Sight and Preſence, in the Office. 

Mr. Serj. Thompſon. Pray, Sir, let me ask you 
one Queſtion z Were the fame Papers that were 
delivered to you by my Lord Sidney, re-delivered 


back again and unaltered ? 
Mr. Bridgman. I am very ſure I gave them all, 


the ſame back again, becauſe I read them every 
one before ＋. were copied. | 
Mr. Serj. Thompſon. Did you obſerve my Lord 
Sidney had mark'd them betore you had them ? 
Mr. Bridguan. Yes, they were all marked be- 
re I had them. | 
L. Preſton. My Lord, Idefire to ask Mr. Pridg- 
man this Queſtion: Pray, Sir, were they ſealed up 
when you ſent them to my Lord Sidney? 
Mr. Bridgman. No, they were not ſealed, they 
were tied up; but about the Seals I remember when 
I was in my Lord Sidney's Office 
I. C. J. Holt, The Queſtion isask'd you, whe- 
ther you. carried them back ſealed or no? 
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Mr. Bridgman. No, they were not ſealed when 


they were delivered to me; but I can ſafely ſwear 


they were never out of my Cuſtody till I delivered 
them back again; for what I did not copy my ſelf, 
were copied in my Sight. 

Mr. Serj. Thompſon. But your Lordſhip is pleaſed 
to obſerve they were all mark'd by my Lord Sidney 
before they weredelivered unto him. ; 


Mr. Soll. Gen. Then, my Lord, we have done 


with our living Witneſſes for the preſent, and will 
read the Papers. | 

Mr. Bridgman. One thing, my Lord, I do re- 
member; as ſoon as my Lord Sidney received the 
Papers back again, he looked over every one of 
them, and read them, and looked upon the Marks, 

L. Preſton. If your Lordſhip pleaſe, I would 
beg the Favour to ask one Queſtion of my Lord 
Sidney: Pray, my Lord, did your Lordſhip num- 
ber the Papers? 

: L. Sidney. No, my Lord, I did not number 
them. 

L. Preſion. But your Lordſhip ſays upon your 
Oath and Honour, that thoſe are the very Marks 
upon them that your Lordſhip ſer there ? 

Mi. Soll. Gen. Weare indeed to produce them, 
and then we ſhall ask that particular Queſtion, 

L. C. J. Holt. My Lord Sidney will ſee them, 
on then he will anſwer your Lordſhip's Que- 

ion. 

L. C. J. Pollexfen. My Lord Preſton, my Lord 
Nottingbam is here a Witneſs, and his Occaſions 
call him away, have you a Mind to ask him any 
more Queſtions ? 

L. Preſion. No, my Lord. 

L.C. F. Pollexfen. What ſay you, Gentlemen, 
have you any farther Occaſion for my Lord Not- 
tingham? b 

Mr. Soll. Gen. My Lord, we muſt beg his Lord- 
ſhip's Patience, we do not know what Occaſion 
there may be: I defire this Paper may be ſhewn 
to my Lord Sidney. | Which was done.] 

L. Sidney. That is my Mark; that PaperI know 
is one of the Papers. 

Mr. Serj. Tremain. Here are two of them; one 
of theſe is the Copy of the other: Both were taken 
in the ſame Packet; the one is fairer written than 
the other. 

Mr. Soll. Gen. Gentlemen, the Paper we are now 
offering to you is that which I mentioned before; 
There were 
two of them taken in this Bundle; the one of 
them ſeems to be the firſt Draught, the other is a 
Copy more fairly written; but I think they are 
both in Effect the ſame: However, they were 
both taken in the fame Packet, and you ſhall hear 
them read. 

IL. Preſton. My Lord, I deſire that before it be 
read it may be ſhewn to Captain Billop, to know 
whether it be the very Paper that he took. 

L. C. J. Holt. Ay, let 
Ic. 

Oy Billop. My Lord, I do not remember that 


per. 

L. Preſton. Your Lordſhip obſerves that Ca 
tain Billop cannot ſwear that this was one of the 
Papers that he took. 

Capt. Billop. All the Papers that I looked into 
I marked, and all the Papers that I mark'd I can 
ſwear to, and no others. | | 

L. C. J. Pollexfen. Did you look into all the 


Papers ? 
Capt, 


ptain Billop look upon 
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- Billop. No, I did not. 

FT 2 But he ſwears all that he brought 
to my Lord Nottingham were ſcaled up by my Lord 
Nottingham, and carried by him from my Lord 
Nottingham to my Lord Preſident; and my Lord 
Preſident ſwears he delivered them all ro my Lord 
Sidney; and my Lord Sidney ſwears this is one of 
thoſe Papers. ; 

L. Preſton. Certainly, my Lord's ſwearing to 
a Paper in this manner cannot be a good Proof. 
My Circumſtances, my Lord, are very hard, and 
your Lordſhip, I have heard, ought to beof Coun- 
cil for me in any Point of Law; and, my Lord, I 
humbly deſire to know, whether this can be a 
Proof of a Paper, thar he ſays was taken in a 
Packet, and yet he can't {wear it? 

L. C. F. Holt. My Lord, he does not ſwear 
that this was one of the Papers; but the Queſtion 
is, Whether all theſe Witneſſes together do not 
prove it? You ſee how the Evidence runs: All the 
Papers taken were delivered to my Lord Notting- 
ham; all that were delivered to him were ſent back 
by him ſealed, and delivered to my Lord Preſi- 
dent; my Lord Preſident brought them all to the 
Cabinet-Council, and delivered them to my Lord 
Sidney, and this my Lord Sidney ſays is one of thoſe 
Papers. 

L. Preſton. My Lord, I have a very great Ho- 
nour for that noble Lord, and J am ſure, if he 
had not been upon his Oath, he would have ſaid 
that which was Truth; but in this Condition that 
I am in, I muſt crave Leave to obſerve every thin 
that I can for my ſelf; and I cannot but ſay theſe 
Papers are very oddly managed, and delivered up 
and down from one Hand to another; I deſire your 
Lordſhip would pleaſe to obſerve, that theſe Pa- 
pers are here brought after a very odd manner. 

Mr. Serj. Thompſon. My Lord Preſton, you are 
not to ſum up the Evidence to the Jury till we 
have done, nor to make your Obſervations. 

L. C. J. Holt. Brother, my Lord oppoſes the 
"—_ of the Paper, as not well proved. 

I. Preſton. I do ſo, my Lord, and J hope your 
Lordſhip will adviſe me whether you do think it 
a ſufficient Evidence and Proof of theſe Papers. 
They are Papers that have been copied out, and 
ſent unſealed from Hand to Hand by ſome Meſ- 
ſengers from one to another, and which now ap- 
pear to be unſealed, and ſome of which he that 
took them cannot {wear to. 

Furman. My Lord, we cannot hear one Word 
that is ſaid. | 

L. Preſton. That is my Misfortune; but I am 
urging to my Lords the Judges, whether this Pa- 
per ought to be read; and I defire your Lordſhip 
to adviſe me, whether it can be admitted as Evi- 
dence, being thus oddly proved. 

L. C. J. Holt. It is Evidence ſurely, my Lord; 
but the Queſtion is, what Credit the Jury will 


give to this Evidence; the Jury are Judges of that: 


mw certainly it is Evidence to have the Paper 
read. | 

L. Preſton. 1 doubt not but your Lordſhip will 
do me Juſtice, and I readily acquieſce in what your 


Lordſhips do appoint. 


L. C. J. Pollexfen. Pray, my Lord, ſee how the 
Evidence ſtands about this Matter. Firſt, it is 
ſworn by Billop, that he took a Bundle of Papers, 
though 'tis true, the Particulars he does not un- 
dertake to ſwear to. Well, what is next? Why, 
ſays he, all that was in that Bundle I carried to 


my Lord Nottingham, and I received from my 
Vor. IV. | 


Lord Nottinghamall that I carried to him. What 
ſays my Lord Nottingham ? He ſwears I delivered 
back again to Captain Billop the ſame Papers he 
delivered to me, and all, and no more, ſealed up 
with my Seal. When he has it ſealed up, what 
does he do with it? why, he carries it to my Lord 
Preſident. Is there any Poſſibility of creeping out 
of this Evidence? Well, he delivers them to my 
Lord Sidney, and my Lord Sidney ſays this is one of 
thoſe Papers. Can there be a plainer Evidence 
than this ? when he ſays, all he had he carried to 
my Lord Nottingham, and my Lord Nottingham 
ſwears, all he did receive he ſent back, ſcaled b 
him, to my Lord Preſident z and my Lord Preſi- 
dent ſwears, all he received, ſo ſealed, he gave to 
my Lord Sidney; and my Lord Sidney (wears this is 
one of thoſe Papers. 

L. Preſton. But your Lordihip will pleaſe to ob- 
ſerve they were carried to the King, and they were 
in the Hands of my Lord Marlborough. 

L. C. J. Holt. No, my Lord, not out of the 
Sight of my Lord Preſident. My Lord Preſident 
ſays my Lord Marlborough marked ſome of them, 
but they were delivered to my Lord S:dzey ; and my 
Lord Sidney does ſay they are the ſame Papers that 
he had from my Lord Preſident; and my Lord Preſi- 
dent ſays, they are the fame that were brought him 
by Captain Billop from my Lord Nottingham; and 
my Lord Nottingham (wears he ſealed them, the 
ſame Papers, all, and no more than he received 
from Captain Billop. 

L. C. Baron. Your Lordſhip ſhould obſerve 
where the Defect of the Proof is, and then it may 
be ſupplicd; for truly, put it all together, I can- 
not tee how there could be a plainer Proof gi- 
ven, 

L. Preſton. My Lord, I deſire to be heard as to 
this: My Lord Preſident was pleaſed to fay, that 
ſome of them were delivered to the King. 

L.C. F. Holt. No, they were ſhewn tothe King, 
but my Lord Preſident was by all the while that 
the King did read them. 

L. Preſton. My Lord, where a Man's Life lies 
at Stake, and all that is dear to him, your Lord- 
ſhip will certainly allow him to make what Obſer- 
vations he can for himſelf, 

L. C. J. Holt. Ay, in God's Name, by all 
— You ſhall have all the Liberty you can 

eſire. 

Mr. Soll. Gen. My Lord, we deſire my Lord 
Preſident will be pleaſed to look upon thoſe Pa- 
pers. [Which was done. | | 

L. Preſident. This is one of the Papers that I 
received from Captain Billop, and which I ſhew- 
ed to the King, and which I brought to the 
Cabinet - Council; and this is another of the 
Papers. 

L. Preſton. Pray, my Lord, was your Lordſhip | 
by when his Majeſty read thoſe Letters ? 

L. Preſident. Yes, my Lord, I was. 

L. Preſion. My Lord, I ask it for this End, to 
2 whether they were out of your Lordfhip's 

ight. 

L. Preſident. No, never; I was in the King's 
Cabinet; his Majeſty read ſome of them, and 
then put them up again, and gave them me, and 
I delivered them at the Cabinet- Council to my 


Lord Sidney. 


Mr. Soll. Gen. My Lord, we deſire this Pa 
may be read. 28 * 


L. C. J. Holt. Read it. 
Clerk of the Peace reads. | 
Kkk2 The 


The Reſult of a Conference bet<veen ſome Lords and 
Gentlemen, both Tories and Whigs, 1 which it 
was undertaken to prove the Poſſibility and Method 
of reſtoring by a Fr. Potrer, without endangering 
the Proteſtant Religion, and Civil Adminiſiration, 
according to the Laws of this Kingdom. | 


1 1 F Muſt either oblige or conquer us: It 

the lait, he will find few Helps here; 
« hut a bloodier Reſiſtance than ever the Romans, 
cc Saxon, or Normans found: It being incredible 
cc how unanimous and obſtinate that very Thought 


Lay 
* 


« Heap of Ruin, but no Nation that can cer help 
& or import any thing to F. | 
& 2. If K. L. deſires to oblige us, and make the 
Work eaſy, that he may be at Leiſure to ply the 
« Empire or /taly, or to have an adyantageous 
ce Peace, he mult take off the frighttul Character 
we have of him, and ſhew us he has no ſuch 
« Deſign as returning our offended K. a Conque- 
« ror upon us, but that he can, and will be our 
Friend and Mediator; upon which Terms he 
will find that many Lords and Gentlemen will 
ſpeedily ſhew themſelves to his Satisfaction; 
eſpecially if he makes Haſte, and loſes no ap- 
proaching Opportunity. 
& 3. If he incline to this ſort of Senſe, hemuſt 
& over-rule the Bigotry of St. G. and diſpoſe their 
& Minds to think of thoſe Methods that are more 
e likely to gain the Nation; for there is one filly 
& Thing or other daily done there, that comes to 
©& our Notice here, which prolongs what they ſo 
& paſſionately deſire. The Methods thought upon 
& are theſe: 8 

« Firſt, To prevent dangerous and fooliſh In- 
& telligence, by forbidding all in that Court to 
« write any News hither, and that K. 7. only 
& have his Correſpondence by whom to hear from, 
& and ſpeak to People here; ſince Letters fo often 
e miſcarry, and are filled with nothing but what 
&« we ſhould not hear; and what we have are Ar- 
“ guments for the moſt Part againſt the K's Re- 
& {toration. | 

& Secondly, Since there is a great Body of Pro- 
& reſtants that never defected, and that many 
& Thouſands are returning, and that they are the 
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Lag 


La 
75 


S 5A A 2 
K A Q A 


© natural Weight and Power of theſe Kingdoms, 


& by having the Heads, Hands and Wealth of their 
& Side, to the Odds and Advantage of at leaſt 
ce two hundred Proteſtants to one Catholick ; 


< the K. may think of nothing ſhort of a Prote- 


& ſtant Adminiſtration, nor of nothing more for 
« the Catholicks than a legal Liberty of Conſci- 


s ence; for much e mutt is againſt all other No- 


& tions, to which all private Paſſions, and artifi- 


« cial Frames in Government, muſt yield or break. 


„He wy reign a Catholick in Devotion, but 
& he mult reign a Proteſtant in Government. 


% Cromwel could not, yet on a broader Bottom, 


& with a victorious Army, ſubſiſt or keep what 
„ he had got. | 
_ & Thirdly, He muſt give us a Model of this at 


“ St. G. by 1 the Proteſtants that are 
a 


& with him above the Catholicks; one being Loy- 
& al upon leſs Ties of Intereſt z and to tell the 
© Nation here what they are to hope for when he 


cc comes. 


& Fourthly, He muſt give Encouragement to 
& Lords and Gentlemen here to come to him, at 


&« leaſt Seven or Nine for a ſtanding Council, 


renders the People; ſo that it may make us a 
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which will make us here think he is in ſome 
C Degree ours again, and that we have a Relation 
c to him, and ſome Intereſt and Share in him, by 
« the Men of Quality of our own Religion that 
« are with him. This will incomparably facili- 
© tate the Matter here, nor will they, when they 
e come, come empty, and in their own Names, 
ce vhich is {till better, and will be more ſatisfacto- 
ry there. | | 

% Fifthly, To induce this, Eugliſb Proteſtants 
“ ſhould be encourag'd by an Edict of Liberty 
& from the K. of F. to have Chapels at their own 
“ Colts, in which to worthip God after their re- 
& ſpective Ways; by which that K. will make us 
reflect upon his Conduct towards his Hugonots, 
rather to flow from the Hazard he thought 
* himſelf in by their Antimon. and reſiſting Prin- 
& ciples, than a Deſire of Perſecution. 

Laſtiy, All other requiſite Meaſures depend- 
ing upon the Acceptance this finds, an Anſwer 
* hereunto is impatiently deſired by thoſe that 
& have diſcourſed the K's Buſineſs to this Matu- 
* rity. So ended with an unanimous Conſent, 
both Tories and M higs upon this Occaſion, that 
* are in a Way of cloling in his Intereſt. 


L. Preſton. J can very fafely ſwear, my Lor 
that I never {aw that . in 5 Life. 8 ad 
I. C. J. Holt. Come, go on with your Evi— 
dence. | | 
Mr. Soll. Gen. This is another Paper of the ſame 
but the Words that are written ſhort in that, are 
writtten at Length in this. 


Le Paper was read accordingly, and in the fir 
Blank there was written K. J. in the firſt Pa- 
ragraph (France) ie, in the third Para- 
graph (St. Germains) in the fifth ( Mathemat. 
for Much e mutt) the reſt are obvious, and 
need not to be ſupplied. }. | 


Mr. Soll. Gen. Pray ſhew my Lord Sidney that 
Paper. What ſays your Lordſhip to it? : 
L. Sidney. This is one of the Papers that J 
marked, and that I received from my Lord Pre- 

ſident. | | 

Mr. Soll. Gen. Pray will my Lord Preſident 
be pleaſed to give himſelf the Trouble to caſt 
his Eye upon that, and ſee if that be one of the 
Papers. 

L. Preſident. My Lord, Iremember it well, it 
is one of the Papers I received from Capt. Billop. 

Mr. Serj. Tremain. This Paper is what Mr. Sol- 
licitor mention'd as Heads of a Declaration. 

L. Preſton. My Lord, I think it neceſſary to 


offer one Thing to your Lordſhips before it be read. 


I defire Captain Billop ſhould ſwear it to be one of 
his Papers. 

Mr. Soll. Gen. If your Lordſhip pleaſes, you ob- 
ſerve what has beendone already. My Lord Pre- 
ſident ſays *tis one of thoſe Papers that was ſent 
him by my Lord Noztingham ; and my Lord Sidney 
has ſworn it 1s one of the Papers he had from my 
Lord Preſident. | 

L. Preſton. I ſhall not give your Lordſhip any 
more Trouble than needs ; I only offer it to your 
Lordſhip : I wave it. 

L. C. J. Holt. There is Evidence enough to 
have the Paper read. 

Clerk of the Pegce reads, | 

% That the King will return with a Deſign of 
& making an entire Conqueſt of his People, is 

| ſo 
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& ſo ridiculous as well as difficult, that it needs 
& not be ſpoken to. N 1 
« Thar the King's Declaration be worded in 
ce general Terms, That he will govern by the 
« Laws; that they ſhall be the Rule of his Acti- 
& Ons; that he will endeavour to ſettle Liberty of 
« Conſcience by Law; that whatſoever Things 
<« were formerly done by him, which occaſioned 
ce Jealouſies in the Minds of his People, ſhall be 
<« left to the Determination of a Parliament, to 
ce be formally and regularly called as ſoon as is 


& poſſible. : 
« That he has given ſufficient Evidence of his 


“ VUnwillingneſs to bring an Army of Strangers in- 
ce to his Kingdom, by refuſing the Succours of the 
« King of France offered him, and which were 
ce even ready to be embarked upon the firſt No- 
cc ticeof the P. of Orange's intended Invaſion. 

« "Thar he brings with him ſuch an Army only 
& as is neceſſary for his own Defence, and for the 
« Security of ſuch of his loyal Subjects as ſhall 
cc reſort to him; that he will diſmiſs them as ſoon 
c as he ſhall have rid the Nation of thoſe Foreign- 
c ers who have invaded it, and trampled upon the 
« Laws and Liberties of his People. 

« The King's large exerciſing his Diſpenſing 
« Power gave the great Alarm to the People, 
c and contributed moſt of all toward the general 
« Pefection. Yet when that Power came to be 
ce debated in the laſt Convention, there appeared 
&« ſo many Difficulties in the limiting of it (every 
ce body, even the preſent Judges believing it ne- 
e ceſſary, that a diſpenſing Power ſhould be in 
« the K.) that it was let tall, and that Point re- 
© mains as it was. And without mentioning 
ce that, or any other Particular, the K. can be in 
& no Danger by leaving all things which have 
ce been the Occaſion of Jealouſies, to the Determi- 
& nation of Parliament, where, beſides the King's 
cc profeſſed Friends and Servants, there will not 
&« want others who will be glad of Opportunity 
&© to ingratiate themſelves. 

L. C. F. Pollexfen. Gentlemen of the Jury, if 


you deſire any thing to be read again, or any thing 


doubrful in it ſhould be explain'd, tell us, and it 
ſhall be done. £3 

Furyman. No, my Lord, there is no Occaſi- 
on for that. I believe we apprehend theſe three 
Papers that have been read. 

L. Preſton. My Lord, it is neceſſary the Gen- 
tlemen of the Jury ſhould be fatisfied in this 
Point. 

L. C. J. Pollexfen. Ay, in any Point; and if 
they deſire any Scruple ſhould be cleared, the Court 


will do it for them. 
Juryman. My Lord, I deſire to know whether 


Captain Billop ſigned that Paper or no. | 

L. C. J. Holt. No, he did not ſign half of them; 
but unleſs it be proved, you ought to take it for 
granted that it is not ſigned by him. 

L. Preſton. My Lord, I think it fit the Jury 
ſhould be ſatisfied in any Scruple they raiſe. 

L. C. J. Holt. They asked this Queſtion, Whe- 
ther Captain Billop did ſign the Paper? And I 
told them Captain Billop did not fay ſoz and 
therefore they are to take it for granted, that he 


did not. | 
Jurpman. My Lord, we take this laſt Paper that 


was read, to be a Paper that was delivered in the 
Bundle taken from Mr. Aſton to my Lord Notting- 
ham, but not ſigned by Captain Billop. 

L. C. J. Pollexfen, Then you take it right. 


Mr. Soll. Gen. Then the next Paper that we pro- 
duce is a Liſt of the Engliſh Fleet, that theſe Gen- 
tlemen were carrying over into France. 

L. Preſion. That is printed, and to be found in 
every Coffee-Houſe. 

Mr. Serj. Tremain. Shew that Paper to Captain 
Bllop. ¶ Which was done.] Can you take it 
upon your Oath, Captain, that that Paper was in 
the Packet that was —— in Mr. Aſbton's Boſom ? 

Capt. Billop. That Paper I have marked, and 


that Paper I twear was in the Packet I took away 
from Mr. Aſoton on Board the Smack. 
L. C. J. Holt. You are ſure of it. 
Capt. Billop. Yes, my Lord. 
L. C. J. Holt. Then read it. 
Clerk of the Peace reads. 
$:-4# 4 $$, 
Rates. Ships. In Repair. Not. Building. 
I 8 7 3 — 
2 12 11 I — 
3 37 34 I * 
4 36 34 4 + 
7 14 . 1 
6 9 9 — 
Fireſhips 25 27 — 8 
Bomb- 
Veſſels . 3 8 
Ketches 1 I — — 
143 134 9 21 


Brought in by Admiral Ruſſel to the Houſe of Com- 
mons, December the 24th, 90. the Fleet, 
whereof 60 Dutch. 

Memorandum, The new Ships building, are ex- 
petted will be ready to be launched by the End 
of March, 


Mr. Serj. Tremain. Pray ſhew this Paper to Cap- 
tain Bullop. | Which was done.] Pray was that 
Paper there f the others that were taken with 
theſe Gentlemen: 
Capt. Billop. Les, it was. 4 
Mr. Soll. Gen. Can you take it upon your Oath, 
that that Paper was in the Packet that was in 
Mr. A4/bton's Boſom ? 
Capt. Billop. Yes, my Lord, I can. 
Mr. Serj. Tremain. Pray ſhew him that Paper 
too. [Which was done.] | 
Mr. Soll. Gen. And can you take upon you to 
ſay, that that was one of the Papers in the 
Packet? 
Capt. Billop. Yes, it was. 
Mr. Soll. Gen. My Lord, we deſire theſe may 
be read. 
Clerk of the Peace reads. New-Year's Eve, and it 
is directed for Mr. Redding. 


SIR, 
" HOUGH the Bearer of this will do us 
* the Juſtice to aſſure you, we are as full of 


„Duty, as unfeignedly and unconcernedly yours, 
* as your ſelf could wiſh; yet this Gentleman 
has undertaken.—— You will forgive the Pre- 
« ſumption, if I do my ſelf the Honour to give 
you this freſh Aſſurance in a few Words, which 
“ I hope we do by our Accounts. I ſhall omitno 
“ Occaſions, not neglecting the leaſt, and making 
* zealous Wiſhes for the greateſt, ro ſhew our 


& {elves ſuch as we ought to be. ; 
Sir, 


—— — . 9 
— — > 
— 
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« Sir, I ſpeak in the Plural, becauſe I write 
«© my elder Brother's Sentiments as well as my 
c own, and the reſt of the Family, though leſ- 
ce ſen'd in Number; yet if we are not mightily 
© out in our Accounts, we are growing in our 
„ Intereſt, that is in yours. He that delivers 
<« this, will, I hope, entirely to your Satisfaction, 
e repreſent us, and me in particular, as with all 
ce the Devotion imaginable, and unchangeable 
“Affection. ä | 

Yours, God grant the happieſt New-Tear, 


Mi. Serj. Tremain. Read the other Paper. 

Clerk of the Peace. This is dated Decemb. 31. 
1690.“ I muſt not let this Bearer depart, Madam, 
c without aſſuring you 

Mr. Holl. Gen. Hold, Sir, don't read that yet. 
Here, ſhew this Paper to Captain Billop. [ hich 
was done.] What ſay you, Captain Billop ? Is 
that one of the Papers taken from Mr. Aſoton? 

Capt. Billop. Yes, this is one that I read, and 
marked. 

Mi. Soll. Gen. Then read it. 

Clerk of the Peace reads. This is directed for 


Mrs. Redding. 


” S 'tis impoſſible for me to expreſs that 
5 extraordinary great Satisfaction it gave 
& me this Time Twelve- month, when I had the 
* Honour to receive that Mark of your Favour 
© and Goodneſs under your own Hand; fo I 
have lived in ſome Pain for an Opportunity to 
& write you my humbleſt Acknowledgments and 


& trueſt Duty, from which, by the Grace of 


„God, I am no more capable of ſwerving, than 
& of renouncing my Hopes of Heaven: I ſay 
e this in Behalf of my elder Brother, and the 
& reſt of my neareſt Relations, as well as for 
© my ſelf: You may entirely depend upon us, 
* not only for a conſtant Adherence to ſo well 
& choſen a Principle, but for our utmoſt Activity 
to promote your Intereſt, which are inſepa- 
rable from our own. I need come to no Par- 
ticulars by this Bearer, who can, and will tell 
our whole Heart; and I wiſh you could ſee 
them, how ſincerely they are devoted to your 
Service. God grant you a molt happy Now- 
Year, and many, very many, and very happy. 
© Our young Matter hath all our beſt Withes ; 
* he daily gains more Friends, and we get Ground 
** of his Adverſaries. 

New-Tear's-Eve, 


Mr. So/l. Gen. Now read your other Paper of 
the 31/7 of December, 1699. 
Clerkof the Peace reads. December 31. 1690. 


. I Muſt not let this Bearer depart, Madam, 


without aſſuring you of my beſt Reſpects. 
I have written by him to a Friend of yours, 


_ * bur depend upon you to give my Note Credit. 


Though my Creditors were no Friends to 
* the Match which has been fo long in Treaty; 
5 for your Relations have been very hard upon 
me this laſt Summer; yet as ſoon as I could go 
« ſafely Abroad, I purſued the Buſineſs, and do 
© beg you to believe, that no Endeavours of mine 


© ſhall be wanting to perfect the Settlement. 


C You once put me in Hopes of ſeeing you be- 
« fore this Chriſimas : Your Friends are Gerry for 


the Diſappointment, pray loſe no more Time 
* than is of abſolute Neceſſity. The Bearer will 


tell you all Things may be now eaſily ſettled, 
if the right Way be taken. I long to hear 
how your young Daughter does ; the will find 
many Friends, and I hope her Portion will be 
well ſecured. God ſend you a happy New- 
Year, and that I may be merry with you before 
it be far ſpent; and I beſeech you keep me in the 
good Opinion of your Friend. I will always 
make good what I promiſed to you. [It is di- 
refted for Mrs. Charlton. 

Jurzyman. My Lord, I defire to know who 
that is directed to. ä 

Clerk of the Peace. Tis directed to Mrs. Charlton. 

Mr. Serj. Tremain. Shew Captain Billop thoſe 
two Papers. [Which was dane] What ſay you 
to them, Captain ? | 

Capt. Billop. My Mark is on the Outſide, but 
there is nothing written in that, I believe it is taken 
off from the inner Paper. 

L. Preſton. Pray my Lord is this any Proof? I 
beſeech you for God's fake to have a Regard to a 
Man's Life. | 

Ar. Soll. Gen. Pray ſhew the Paper to my Lord 
Sidney. | Which as done.] EE 

L. Sidney. This was one of the Papers I re- 
ceived from my Lord Preſident. 

Mr. Soll. Gen. Then we mult 
ſident would be pleaſed to look 
Was done. | | 

L. Preſident. This was one of the Papers brought 
me by Captain Bialop from my Lord Nottingham, 
in that Bundle. 85 Go 
L. Preſton. Captain Billop does not know the 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


g my Lord Pre- 
it. ¶ Which 


Paper, though his Mark be to it. 


L. C. FJ. Pollexfen. It is not indeed very material 
whether he does or no, becauſe he did not read all; 
but I would obſerve, that 'tis ſworn by Lord 
Sidney, that this was delivered to him Dy my Lord 
Preſident, and ſworn by my Lord Preſident, thar 
he had it in that Bundle from Captain Billop. 

L. Preſion. But, my Lord, it does ſhew that 
there may be ſome Alteration in the Papers ; be- 
cauſe he having mark'd it, and marking none but 
what he read, he does not now own that to be the 
Paper. 

Mr. Soll. Gen. Pray will your Lordſhip be pleaſed 
to take it as it is, Theſe are two Papers; the one 
is only the Cover, the other is the Writing: Cap- 
tain Billop has only mark'd the Cover, and not the 
Writing; but my Lord Sidney he has marked the 
Paper it ſelf, as delivered him by my Lord Pre- 
ſident, and my Lord Preſident has given you an 
Account, that it is one of the Papers he receivedin 
that Bundle from Captain Billop. 

L. Preſton. I only mark, that there may be Al- 
terations made in theſe Papers ſince they were 
taken. 

Mr. Serj. Tremain. Pray read it. 

Clerk of the Peace reads. December 31. 1690. 
It is directed to Mr. Zack/on. 


N HE Bearer can give you ſo full an Account 
= T of all things relating to your Eſtate here, 
te that I need not have troubled you at this Time, 
e but that J am deſirous to lay hold of any Op- 
ce portunity I think ſafe to aſſure you of my Ser- 
ce vice, and that I will never quit your Intereſt, 
ce whatever the reſt of the Freeholders do. Your 
ce Adverſary has been ſo hard to his Neighbours, 
& that he has extreamly diſoblig'd all the old 
&« Tenants, and a little Matter would redeem the 
© whole Eſtate, if you would appear in "x 

r = er 


e /ter Hall your ſelſ; the beſt Council have a good 
e Opinion of your Title, and will zealouſly pur- 
<« ſue your Inſtructions : 1 only beg you would 
e haſten them to us, and that you will appear your 
“ ſelf as ſoon as is poſſible: No Time ſhould be loſt, 
cc and the Cauſe may be brought to a final Hearin 
« before the End of Eaſter Term, if it be well 
e ſollicited. I heartily wiſh you a happy New 
«« Year, and beg you to tell Mr. Charlton, that I 
long to know wherein I may ſerve him; and 
* thar I will follow his Directions to the utmoſt, 
* while I live. God keep you and yours. 


L. Preſton. Pray, Sir, to whom is that Letter 
directed? 1 

Clerk of the Peace. To Mr. Fackſon, my Lord. 

Mr. Serj. remain. Pray ſhew that Paper to my 
Lord Sidney. [I Dich was done.] 

L. Sidney. This is one of the Papers I received 


from my Lord Preſident. 


[ Then it was ſhewn to my Lord Preſident. 
L. Preſident. This is one of the ſame Papers that 
I received in the Bundle from Captain Billap. 
L. C. J. Holt. Read it. 


-lerk of the Peace reads. December the 31ſt. 


My = Interruption of the former Correſ- 
5 pondency had a very ill Effect many ways; 
e hut for that Reaſon, no Opportunity ought now 
eto be loſt, and I hope this will prove a happy 
one. 

« In Trade, as well as in Government, Schemes 
« muſt be laid; for there is no living from Hand 
to Mouth any more in Commerce than in Poli- 
« ticks: Lay therefore your Deſigns probably, 
« and purſue them digently, and with Vigour 
« though it be a hazardous Time, yet by ventu- 
« ring boldly, where venturing is adviſeable, it 
often returns great Profit. 

There is nothing more to be ſaid, but to give 
the Bearer fit and full Seaſons to tell what he 
* knows, both as to Goods fit for our Market, and 
* when and here to be ſent. The Sea will quick- 
* ly grow ſo troubleſome, that unleſs you diſpatch 
ce what you intend for us, you will loſe a great 
e Opportunity of Advantage. I hope the Ac- 
© count he has to give of our Negotiations here 
„ with the Merchants that deal with us, eſpeci- 
s ally thoſe that have lately brought us their Cu- 


e ſtom, will both encourage a larger Trade, and 


* excite the utmoſt Diligence. I will ſay nothing 
* of my ſelf, it ſhall be enough that I can live in 
*© the good Opinion of one I bear ſo great a Re- 
cc verence and Affection for; but for this honeſt 
Factor I muſt own, I can hardly ſay enough. 
* Truth and Boldneſs are excellent Qualities in a 
* Servant, and he has ſhewn both, as Occaſion 
* has required him to ſhew them. 

6e have but one Word to add, and pray take 
© it as the trueſt Mark of unalterable Reſpect: 
% Chooſe well, but have to do but with a few; 
* for a Multitude may give, but can never keep 


4 Council. 
66 I ſhall, with more Impatience than becomes 


© me, wait the Reſult of this, and it will be a 
“ great Mark of Goodneſs to let us have it the 
e beſt and ſafeſt Way. h 

© Once more; let not the Seaſon ſpend unprofi- 
© tably, for a more likely one can hardly come 
ce than between this and the 1ſt of March. In- 
© terpret this, I pray, as no private Intereſt of my 
* now, or partial Motion of any other Perſon. 


It is my Senſe, my Duty, and my Friendſhip, 
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*© which will not let me prevaricate, nor ſuffer thoſe 
I love and honour to loſe fo happy and preſſin 
an Occaſion of Advantage. With the bel 
* Withes I cloſe up this, and am, Fc. 


L. Preſton. Pray, my Lord, who is that Paper 
directed to? | 

1 C. J. Pollexfen. This is directed to no body 
at all. 

Mr. Soll. Gen. Shew that Paper to my Lord 
Sidney. [Which was done.] 

L. Sidney. This was one of the Papers I had from 
my Lord Preſident. 

Zhen it was ſbeun to my Lord Preſident.] 

I. Prefident, This is one of the Papers I had 
from Captain Billop. 

L. C. J. Holt. Read it. 


Clerk of the Peace reads, This is dated December 


31, bur is not directed to any body at all. 


oy E is a Preſumption incident to thoſe that 

are any where upon the Spot, to think that 
they know better than thoſe that are not, what 
© 1s fitteſt to be done in any Occurrence, This 
* makes me ſay, that now is the Time to make 
large Advantages by Trading, the Sea being 
e freer than two Months paſt, or we can hope 
it will be two Months hence. This Gentleman 
* 1s well inſtructed in our Markets, and what 
© the Goods are we want, and when and where 
ce they ſhould be ſent. It is molt carneſtly deſired 
* that this happy Opportunity may not be loſt, 
<< eſpecially by the late Undertakers, and I would 
«* not for much, they ſhould receive the leaſt Diſ- 
e guſt, They are ſomewhat poſitive in their 
Terms; but they alſo ſay, they will be good and 
« conſtant Cuſtomers; and I have more than once 
* ſcenthe Miſchief of over-ratingand over-ſtaying 


* the Market. Opportunities are to be uſed, they 
* 


* cannot be given by Men. 

« The Bearer needs nothing from me to re- 
* commend him, but he is deſerving in our — 
“nion here, and many will take their Meaſures 
* the Uſage he finds there; and indeed the prei- 
* ſing Poſture of our Trading Affairs will not 
e permit more Experiments, If the ſeveral Par- 
ce cels arrive not, that have been promiſed, be- 
<« fore the roth of March at fartheſt (eſpecially 
«© the Copper and Linnen, of which the Bearer 
vill be more particular) I am ſatisſied we ſhall 
& loſe this Summer's Profit. I am the more preſ- 
” ſing, becauſe I am well X of what I 
«© write z and if ever I juged right, it is u 
<« this Occaſion, a — 

% I have ſaid nothing of another Gentleman 
ce that takes this Opportunity to ſee thoſe Parts; 
«© but he has ſhewn a Zeal and a Sincerity in this 
« Affair equal to moſt. Jo. is not yet gone, by a 
6 Misfortune, but he will follow with a good 
% Poſtſcript in this Affair. Of my ſelf J will ſay 
«© nothing; I hope I need not, for no body with- 
&* out Vanity can be more ſincerely and ionate- 
&« ly a Friend and Servant to the Company than 
*« my ſelf, I writ at large Yeſterday, and cannot 
« write what the Hand that gives this can fay z 
& and therefore will write no more, but that with 
the greateſt Reſpe Iam, Cc. 


Mr. Serj. Tremain.' Pray ſhew this Paper to my 
Lord Sidney. 4 hich was done.] 

L. Sidney. This is one of thoſe Papers I received 
from my Lord Preſident, 


Then it to the Lord Preſident. | 
* L. Preſident. 
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Bundle I received from Captain Billop. 
I. C. J. Holt. Then read it. 
Clerk of the Peace reads. 


SIR, 
th I Vow to you, I do not repine at having loſt 
1 all for your Sake, which I got by your Fa- 
* vour ; but it grieves me extreamly that there is 
ic not that left which can ſecure me from being 
te troubleſome to you; for that is the thing in the 
e World I would not be. I have told my Lord 
© my Condition. What I deſire of you he thinks 
ce very moderate, I hope you will. Pray, Sir, be 
* not backward in ſettling my little Affair, for J 
*© have deſerved your Care. Your Daughter and I 
© muſtſtarve, if this Government can make us. I 
* hope our Intereſts are not divided, that is, you 
* have an equal Tenderneſs ar leaſt for both. If 
cc you think fit to ſpeak what I would have you to 
ct this Bearer, he will give me a juſt Account of it. 
* You know he is obliged to be my Friend, and 
e J believe him grateful, ſince he ventures fo 
c boldly for you. He brings with him ſome merry 
& Papers. Adieu, for I dare write no more; but 
* pray ſend a Meſſenger on purpoſe to me, that I 
© may know exactly what you will do, and would 
© have me do. If you ſend upon no other Buſineſs, 
t there will be no Danger. Pray, Sir, ask my Lord, 
* and he will tell you how I have been uſed, and upon 
* what Account. I believe you know it not. 

Decemb. 29. | | 
* Your Daughter is very well, very tall, and 
« yery pretty, as I am told. 


IL. C. F. Pollexfen. That is not directed to any 
body neither. 

Mr. Serj. Tremain. Pray then ſhew theſe Papers 
to my Lord Sidney, and my Lord Preſident. [ Vhichz 
was done.] They were two. 

J. C. J. Pollexfen. Theſe Papers my Lord Sidney 
ſwears he received from my Lord Preſident, and 
my Lord Preſident ſwears he received them in the 
Bundle from Billop. | 

Mr. Serj. Thompſon. We pray they may be read. 

Clerk of the Peace. December 31. 90. 


cc 5 5 „ 
3 V TAS my Condition more deſperate and un- 


eaſy than it is, I deſire no greater Satis- 
faction than to have done my Duty to ſo good a 
«© Maſter: I wiſh it was of more uſe to him; that 
« is not my Fault, nor of thoſe I have acted with. 
« Letit be look'd into what has been foretold both 
4 as to Engl. Scot. and Irel. and ſee if moſt of it is 


not come to pals already, and the reſt will fol- 


low, if not prevented. I wiſh it may alſo be 
« conſidered what Uſage we have met with 


c from Men employ'd, and how they have left 


your Buſineſs and Friends; how they managed it, 


vou will know from all Hands: Things they 


& could not do, nor durſt not undertake, were bet- 
<< ter undone than not done by them. Men in 
ce this Place, and in theſe Times, muſt have ſome 


Courage as well as Senſe to do any thing with 
8 42 here. It is not my own ill Uſage makes 


* me ſay this, gut my Concern for one I wiſh the 
** beſt to in the World, and will give my Proofs of 
** this upon all Occaſions. I need not enlarge, ſince 
all our Grievances are known to him that brings 
* this. For my own part, I will ſtay here, ſo long 


© as I can be fafe, if with ne'er ſo great Trouble; 
© bur it would be ſome Comfort to know Men 
chen driven from hence) may be fo; there- 
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I. Preſident, This was one of the Papers in the 


fore the Reports of People's Ulage are terrible, 
* as well as of the Indiſcretions of St. Germ. Fa- 
** mily : We feel the Smart of it by ridiculous Let- 
«* ters falling daily into the Hands of the Govern- 
ment. Their Maſterand Miſtreſs are little oblig'd 
by it no more than we: If there is any thing, 
** Sir, you do particularly command me, or depend 
* upon me for, let me know it. I cannot under- 


© take much, nor furniſh more. I have till help'd 


every body, and paid to every thing I could; 
and if a Twelvemonth ago my Condition was 
« whar I then repreſented, you beſt know if it has 
ce beenmended. Uſe, and conſidering that of others, 
makes me grow more contented ; and if the 
** Proſpect of Miſery to us all was any Satisfaction, 

«© that is now plainly ſeen. \ 
** Pray God bleſs us all, by reſtoring every Man 

his own, and you with long Life. 
He that gives you this, hath furniſh'd for your 
* Uſe to me, c. two hundred Pounds, which I 
** deſire may be repaid. 

Mr. Soll. Gen. Read Cother; it is in the ſame 
Hand, and was encloſed in the former. : 
Clerk of the Peace reads. © I only beg, Madam, 
no ill malicious Report may take any Place in 
* your Thoughts, in regard ro me. I value your 
= 2 Opinion, and will endeavour to deſerve it. 
* I can do little towards, but wiſh moſt heartily 
ce for your Happineſs. I know no Intereſt, Ma- 
ce dam, but my Maſter's and yours, nor do I think 
ce they are to be made two: If you command me 
5 any thing, I will faithfully obey you, as I have 
«© ever done him. 

* We all depend upon this Bearer's Accounts of 
« us, and our Condition. His Faith and Courage 
* hath been enough experienced. 


cc 


Mr. Serj. Tremain. Here is another Paper, ſhew 
that to Captain Billop. [hich was done.] 

Capt. Billop. This Paper I did mark, and this was 
one that was in the Bundle. 

L. C. F. Pollexfesn. What is it Brother? pray 
open it. 

Mr. Serj. Tremain. Tis a Draught of a Cypher, 
with an Alphabet of Names, for carrying on the 
Correſpondence. | 

Mr. Serj. Thompſon. Your Lordſhip obſerves 
theſe Matters were deſigned to be carried on under 
ſeveral Sorts of Cants. 

L. C. J. Holt. What ſays Captain Billop to that 
Paper? | | 

Capt. Billop. That was one of the Papers that I 


read at my Lord Nottingham's, and mark'd it there. 


L. C. F. Holt. Then read it. 

Clerk of the Peace reads. For Mrs. Anne Ruſſell, 
to be left with Mrs. Richeſon at the Blue Boar in 
Ryder-ſireet, near St. James's. 


A — the King. 
B—— the Queen. 
 C—— the Prince of Wales. 
D-—— the Prince of Orange. 
E-—— Canon and the Scotch Officer. 
F—— the Duke of Berwick. 
G Duke Tyrconnel. 
H—— Major General Sarsfield. 
] —— Lieutenant General Shelden. 
L—— King of France. 
M—— Marſhal Luxemburgh. 
N—— Marſhal Belford. © 
Os Dake Powis. 
P —— Dutcheſs Powis. 


Amſterdam 


L 
* 
7 . + 
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Amſterdam ——<— Breaſt. 


Rotterdam —Deipe. 

Hague — Havre de Grace. 
Br. —— Dunkirk. 
Harlam . Callis 

Italy - England: 
Germany — Scotland. 

Spain — Ireland. | 


Mr. Serj. Tremain. 'Then the next Papers we 
produce are the Bills of Exchange ; Pray ſhew 
them to Capt. Billop. What ſay you, Capt. Billop, 
were thoſe among the other Papers ? 

Capt. Billop. Yes, they were I remember 
very well. : 

Mr. Serj. Tremain. My Lord, they are in 
French, and therefore we muſt ſwear a Gentle- 
man that we have here, to interpret : Call 
Mr. Humphry Levermere. 

Mr. Levermere. Here I am. 

| ( He was ſworn.) 


A Londres, le 29 Decembre. 
Monſieur, 

E preſante vous ſera rendus par Monſieur Or- 
binet, qui eſt un de mes bons amis, & qui ſe fera 
cognoiſtre par quelque Perſonne de voſtre Cognoiſſance. 
— mobligerez treſenſiblement en de luy rendre 
ſervice en tout ce que vous pourriez. Il pourra 
vous communiquer quelque Affaire en Commiſſion ; 
vVouZz pouvez avoir Confiance en luy de toutes les 
manieres, je Vous prie doneque Fobliger en tout ce 

que vous pourriez. Fe ſuis, Monſieur, 
Voſtre tres humble & tres obeiſſant 

Serviteur, 

A Mon. Mon. Fo. du Livier, Paris. P. du Livier. 


A Londres le 29 Decembre 

J F $098 
Monſieur, . | | 
A Jour de veue il vous plaira payer par cette 
| premiered"Eſchange, aPOrdrede Mr. Michel 
Orbinet, Trois mille trois cents trente trois Livres 

valeur, du dit Sieur ſuivant Padvis de | 
Voſtre tres humble & tres obeiſſant Serviteur, 


A Mon. Mon. Fo. du Livier, Paris. P. du Livier. 


Londres le * — . 690. Pour Liv. 3333. 
- Monſieur, | | 
' A UNjour de venue, plaira payer par cette me pre- 
miere d Eſchange, a Ordre de Mr. Michel 
Orbinet, Trois mille trois cents trente trois Livres 
Tournois, valeur du dit Sieur & ſuis 
Voſtre tres humble Serviteur, 
A Mon. Mon. Ant boine 94 | 
Pelletyer, Merchand, à Paris. F. Berioude. 


London, the 29th December. 
SIR, | | 
T HIS Preſent will be delivered you by 
Mr. Orbinet, who is one of my good 
Friends, and who will make himſelf known by 
ſome Perſon of your Acquaintance. You will 
very ſenſibly oblige me in doing him Service in 
all that you can. He will be able to communi- 
cate ſome Affair in Commiſſion ; you may have 
Confidence in him about all Points: I pray you 
then to oblige him in all that you can. I am, Sir, 


To Mr. 70/9 Tour moſt humble, moſt 


Vor. IV. P. du Livier. 
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Londin, the agth Docgme“ ) 
| : : 8 January 7 1690. 
SIR, 


D one Day's Sight be pleaſed to pay by this 
L Firſt of Exchange to the Order of Mr. M. 
chael Orbinet, 'Three thouſand Three hundred 


Thirty-three Livres, Value of the ſaid Gent. ac- 


cording to the Advice of 
Tour moſt humble, and 
To Mr. Foſeph -_ 8 mo 
Du Livier, Paris. 9 *. 
P. du Livier. 


London, 29 December? 1690. For 3333 
8 January Livres. 


A IT one Day's Sight be pleaſed to pay by this 

my Firſt of Exchange, to the Order of 
Mr. Michael Orbinet, Three thouſand Three hun- 
dred Thirty- three Livres Tournois, Value of the 
ſaid Gent. And I am 


Tour moſt humble 
To Mr. Anthony Pelletier, Servant, 
Merchant, at Paris. | 
J. Berionde. 


Mr. Serj. Tremain. Pray how much do they 
all come to? 


Mr. Levermere. They come to 5001. wanting 
but Twelve-pence. | 

Mr. Serj remain. My Lord, we have ſhewn 
your Lordſhip part of the Papers that were taken 
in this Pacquet, but we have reſerved three 
of the wo till the laſt Place; and theſe three 
Papers, if we had no other, were ſufficient to 


maintain this IndiAment, for they are written 


all with my Lord Preſtons own Hand, wherein 
he gives an Account how the French ſhould In- 
vade us, how the Forts may be taken, how Lon- 
don ſhould be plagued, and what a tort of Raſcals 
the Clergy of London are; theſe are the Contents 
of the Papers, among other l hings. Fray ſhew 
them to Captain Billep. 
| : ( Which was done) 

Captain Bil/5p. Theſe were two Papers that 
were in the Pacquet, and the other little one 
with them. | 

L. Preſton. My Lord, I would defire your 

Lordſhip to obſerve one Thing, to the beſt of 


my Remembrance, Captain Billop ſaid, he only 


mark'd ſix of the Papers. 

L. C. J. Holt. How many has he ſworn to? 

L. Preſton. I believe he has proved more. 

Capt. Billop. I never ſaid ſo; I mark d a great 
many, tho not all, but I did not ſay how many. 

Mr. Serj. Tremain. Were theie Papers *. 
in the Pacquet? 

Capt. Billop. Les, all three. 

L. Preſton. Juſt now he ſaid but two. 

Mr. Sol. Gen. Have you look d upon them all, 
Sir ? 

Capt. Billop. Yes, I marked but two of the 
but the other little Paper was with them; I 
them myſelf, I remember it very well. 

Mr. Serj. Thompſon. Then we pray the Clerk 
read them. 
(Cl. of Peace reads) Lady D. 2000 J. 
And 2001. for Shop Debrs. 
Mr. Serj. Thompſon, My Lord, we would 
open this Piece of Evidence before we read it, 
L1l that 
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that it may be underſtood, and we ſhall prove it 
to be my Lord's Hand afterwards. It conſiſts of 
many Heads and Particulars, without Order or 
Method, and ſeems to be no more than Memo- 
raudums made by my Lord Preſton, to put him in 
Mind what he was to inlarge upon when he 
came thither. C | 

(Cl. of the Peace reads.) Lady D. 2000]. 
And 2 J. for Shop Debts. 

Penſion upon the 

14—3 Deckt Ships. — Britania, Ad. 

Sovereign out and R— James. 

33 3d Rates, make the 14 and 3o 67. 

Sundry Hoſpitals and Fire-Ships, ſome built 
on purpoſe proportionable. 

Of Third Rates moſt mann'd : 14 not mann'd, 
great ones. 

Reſt in ſome proportion mann'd, not well 
mann'd, nor will be. | 
3 Britania not out till March, the reſt, 

perhaps, in Aprii. 

Ihe French muſt be out in April, and in 

the Downs : Look in at Spithead to ſecure them. 

The Dutch Fleet cannot then join them. 

Carter and others at Portſmouth, the likelieſt 
Men to come to him — Dutch Fleet 36 Sail, 
9 from 70, to 60 Guns; — 12 from 50 to 60 
— the reſt betwixt 60 and 0 — Get to it before 

the Conjunction, otherways nothing. To fight 
in the Chops of the Channe); not to come ſo 
high as Beachy —— Portſmouth not mann'd above 
Foo — One Gibſon, a Scotch Pedlar -— Lands 
behind $uth-Sea Caſtle. — Nothing but Pal- 
lifado's about Goſport — Fennings, or Strickland, 
or Trevannion comes from St. Males in one Night 
— moſt of the Gentlemen have done him moſt 
. Miſchief, the 'Tarpaulins his beſt Friends, which 
diſpirited —— Danby deſires to be in the Monk, 
keeps and fortifies Hul —— King not to be on 
Board the Fleet — Fooliſh Letters from St. G's 
taken every Day in the D. Poſt, and read in 


Council — about June — England 67 great Ships. 


Dutch 60 — commanded 36 to us, 24 to act by 
themſelves — Ruſſel in the Britania Admiral — 
Killigrew the Blue— the Duke—4ſby the Royal 
ames — Dalaval the Soveraign, Vice-Admiral 
Blue — Carter the Vanguard —- Thoſe who 
ſhall not oppoſe or reſiſt him to be pardoned — 
Not 21 Days coming in, or ſhall not help the P. 
of O. 600000 J. to the States of Holland —— No 
Taxes in his Time — and the K. of F. will re- 
quire nothing —— Chimney-Money to be taken 
away — not excepting Outlaws —— Scotland 
— let know whether the King will come or 
not ſoon, and acquaint him with the Weakneſs 
of the Pr. Council — 3 Daſhes - or the 
like F. of That ſome kind Anſ wer: 
Mr. Eaſt Merchant of 3 — to be kept till called 
for Villiam St. om Amſterdam —— —- 
Alexander —— England —— George —— Scotland 
— Dorſet, Cornwallis, Montague, Stamford, Shrewſ- 
bury, Macclesfield, Monmouth, Devonſhire —— 
In Feb. the K. come to Scotland —— endeavour to 
unite the Epiſc. and Presbyt. Parties. A leſs Sum 
not interfere with the Fr. K. from Highlanders 
—- Campaigns land at Leith — the 


Scotch Army not a French one, 5000 good Suediſh 


Foot, the Reputation of a Proteſtant Ally, two 
Months to ſettle Scotland — a Commiſſion given 
to me from Mr. P. For Fi. hinder Eng. 
and D. from joining two Veſſels of 
150 J. Price for Penſilvania, for 13 or 14 Months 


—— Ormond and Brandon diſobliged about the 


Guards. 

To have 1200 Seamen from Denmark and Hol- 
land — To ſave Cambell. — To be left at the 
Ship in Sheets Weſtminſter — Flanders. — R. 
Scotch Ships in Newcaſtle Harbour to plague 
London — The Modeſt Inquiry, the Biſhops An- 
ſwer. — Not the Chilling of them. — But fatis- 
fying of Friends. — To tell him that to protect 


Friends, and as ſoon as Foreigners are gone, he 


will diſmiſs his —— The Woman that was with 
the K. in Ireland, and ſent Commiſſion 

to Stafford, and failing, not to be ſent again ; 
her Friends live in Covent-Garden — Private Let- 
ters not —— Proteſting Lords againſt the Uſur- 
per, Three of Five againſt the Vacancy of the 


Crown, Beauford, Newcaſtle, Thanet, Sawyer, Lut- 


wich, Pemberton, Levintz, Winnington, Montague, 


Shore —London Clergy the worſt, we have their 


Wiſhes and they their Oaths — K. betrayed by 
J. Porter, Seymour {aid it—Lord Nottingham ſays 
there will be a Peace with F. and the K. left out. 
—— Bring Foreigners to drive out Foreigners, 
then diſmiſs them, leave all to Free Parliament. 
—— No Juſtices of Peace, &c. actually in 
Commiſſion to be criminal. | 

L. C. J. Holt, Well, Gentlemen, have you 
any more Evidence? * 

Mr. Serj. Tremain. My Lord, We ſhall now 
prove theſe Papers to be my Lord Preſton's own 
Hand. Pray call Mr. Warr, Mr. Towneſeud, Sir 
Henry Fohnſon, and Mr. Bland. 

. Mr. Towne/end ſworn. 

Mr. Serj. Thompſon. Pray ſhew Mr. Towneſend 
that Paper. ¶ A biih was done) Pray, Sir, whoſe 
Hand-writing is that ? 

Mr. Towneſend. I believe this to be my Lord 
Preſton's Hand: I did not ſee him write it. 

L. C. F. Pollexfen. Are you well acquainted 


with my Lord Preſton's Hand? 


Mr. Towneſend. I have ſeen his Lordſhip's 
Hand ſometimes. ö ! 
L. C. J. Pollexfen. How often ? 
Mr. YJowneſend. Not very often, but I have 
ſeen it ſometime.  __ | 
Mr. Serj. Thompſon. Pray were you Clerk in 
any Office ? Jes 
Mr. Towneſend. Yes, I am in the Office of the 
Great Wardrobe, where I have had occaſion to 
ſee his Lordſhip's Hand ſometimes, and I believe 
this to be his Hand. | 


Mr. Serj. Thompſon. Look upon the t'other two. 


Mr. Towneſend. 1 do believe theſe three Papers 


are my Lord Preſtons Hand. 
_ © Mr. Serj. Tremain. Thoſe are the three Papers 


that have been read laſt, which he fays are my 
Lord's Hand. obs 

Mr. * I do believe it, Sir. 

Mr. Serj. remain. Pray look upon that Paper, 
with the little one within it; do you know whoſe 


1 


Hand that is? 6 


Mr. Towneſend. I did not ſee it written, Sir. 
Mr. Serj. Tremain. Do you believe you know 


who writ it by the Hand ? | 
Mr. Towne/end. The latter Part looks like my 
Lord Preſtons Hand; but I cannot well ſay any 
thing to the other, it is written ſo ſmall. 
Mr. Serj. Tremain. 'Then ſwear Mr. Bland. 
(Which was done.) 
Mr. Serj. Thompſon. Give him the Papers. 


We ask you, Mr. Bland, Whether you were well 
acquainted with my Lord Preſfton's Hand? 
\ ub: | | Mr, Bland, 
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Mr. Rland. I have ſeen my Lord's Hand 


ſometimes. 

Mr. Serj. Thompſon. Have you looked upon 
thoſe Papers, Sir? 

Mr. Bland. Yes, I have. 

Mr. Serj. Thompſon. Pray whoſe Hand are 
they ? 

Mr. Bland. I do believe theſe three Papers 
are my Lord Preſton's Hand-writing ? : 

Mr. Serj. Tremain. .'Then we pray Mr. Narr 
may be ſworn. (Which was done.) 

Mr. Serj. Thompſon. Do you know my Lord 
Prefton's Hand? 

Mr. IU arr. I have ſeen my Lord Prefon write, 
but not very often ; moſt commonly it was only 
his Name: But I have ſcen him write ſome 
Letters too. 

Mr. Serj. Tremain. Pray, Sir, look upon thoſe 
Papers; whoſe Hand are they do you be- 
lieve ? 

Mr. Narr. This Paper ſeems to be like my 
Lord Preſans Hand; the other I cannot ſay 
much of, becauſe that which I commonly ſaw 
him write was a large fair Hand, and this is a 
little Hand. 

Mr. Serj. Tremain. Pray, Mr. Warr, look 
upon theſe Seals; whoſe Seals were they? 

Mr. //zrr. I believe the Seals to be my Lord 
Prefton's ; one of them was his Seal when Secre- 
tary of State. 

Mr. Serj. Thompſon. You were under him in 
that Office, were you not ? 

Mr. Warr. Yes, my Lord, I was. 

Mr. Serj. Tremain. Now, my Lord, we have 
done with our Evidence, and ſhall reſt here till 
we hear what my Lord Preſton ſays to it. 

L. C. J. Holt. My Lord Preſton, you have 
heard what has been ſaid concerning the Matter 
you have been indicted for: What has your 
Lordſhip to ſay for yourſelf? 

L. C. J. Pollexfen. If the Gentlemen of the Jury 
deſire to ſee the Seals, they may have them. 

(T he Seals were ſhewn to the Fury.) 

Mr. J. Gen. My Lord, we have done for 
the preſent. 

L. C. J. Holt. Then if your Lordſhip pleaſe, 
you make your Defence. | 

L. Pre/ton. My Lord, In the firſt Place I muſt 


refer myſelf again to my Indictment, for I find, 


my Lord, that the Treaſons of which I am ac- 
cuſed, were none of them done in the County 
of Middleſex, and they are laid to be done with- 
in this County ; I find nothing of that kind 
proved upon me to be done here; for any Me- 
morandums that they ſay may be in that Hand, 
I hope the Gentlemen of the Jury will conſider, 
that there was nothing followed upon any of 
theſe 'Things, that may be found in thoſe Pa- 
pers: And in the next Place, I defire to know, 
whether they are ſufficiently proved to be mine; 
that is, whether Similitude of Hands is Proof or 
not againſt me in ſuch a Caſe? I humbly offer 
theſe 'Things to your Lordſhip, and hope your 
Lordſhip and the Jury will conſider of it. 

IL. C. J. Holt. Is this your Lordſhip's De- 
fence, my Lord? 

L. Preſton. My Lord, I leave theſe Things 
to the Conſideration of the Court and the Jury. 

L. C. J. Holt. Your Lordſhip inſiſts upon it 


firſt, that there is no Act of Treaſon proved in 


the County of Middleſex; and then, whether 
Similitude of Hands be a good Proof to prove 
Vot. IV. 
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theſe three Papers, or any of them, to be your 
Hand? 

L. Preſton. Nobody ſay ing they ſee me write 
them, if I did write them. 

IL. C. J. Pollexfen. My Lord, have you no 
Witneſſes, nor nothing that you would uſe of 
Evidence for yourſelf ? : 

I. C. J. Holt. Would your Lordſhip diſprove 
any Thing of the Matter that has been proved 
againſt you ? 

L. Preſton. I muſt deny the whole Fact; but 
I have no Witnefles or Evidence to offer you. 

L. C. J. Holt. Then your Lordſhip has no 
more to ſay ? 

L. Preſton. I have not, I muſt leave it ſo with 
your Lordſhip and the Gentlemen of the Jury. 

Mr. $91. Gen. We ſhall offer nothing farther, 
but leave it wholly to your Lordſhip. 

L. C. F. Holt. Your Lordſhip has done then? 

L. Preſton. Your Lordſhip obſerves none of 
the Witneſſes have declared that I was going into 
France, nor knew any thing of it. I did not hire 
the Ship, nor any thing of that kind; tho” I ſup- 
pole if they had, it is not Treaſon ; but your 
Lordſhip obſerves there is no ſuch IJ hing has 
been 1worn. 

L.C. F. Holt, My Lord, as to the firſt Matter 
that your Lordſhip makes a Queſtion upon, 
Whether there be any Act of Treaſon proved in 
Meddleſex, that does depend upon the Froof of 
your Lordſhip's being concerned in the Papers; 
for if your Lordſhip had an Intention in carry- 
ing theſe Papers into France, which ſpeaks a De- 
ſign to invade this Realm, your Lordſhip took 
Boat in Middleſex at Surrey- Stairs, in Profeciition 
of that Intention, there is an Overt- act in this 
County of Middleſex. | 

L. Preſton. Your Lordſhip, and the Gentle- 
men of the Jury obſerve, thete Papers were not 
found upon me. 

L. C. F. Holt. No, my Lord; but if it be 
proved that your Lordſhip had an Intention. to 
carry theſe Papers into France, and took Boat in 
order to go with them into France, in the Coun- 
ty of Middleſex, where-ever your Lordſhip acted 
in order to that Deſign, that is 'Treaton, and 
there you are guilty. It is a Tręaſon complicated 
of ſeveral Facts, done in ſeveral Places. 

L. Prefton. My Lord, I humbly defire to know, 
whether they have been proved tobe my Papers? 

L. C. J. Holt. That is a Queſtion that muſt 


be leſt to the Jury upon the Evidence. 


L. Preſton. Nobody ſwears they are mine, 
nor were they found upon me. 0 

L. C. J. Holt. But what I am ſpeaking to your 
Lordſhip, is in Anſwer to your Queſtion about 
the Place; for you ſay, that there is nothing 
proved done in the County of Middleſex: Now 
the Queſtion is, Whether your Lordſhip had a 
Deſign to go to France with theſe Papers? if you 
had, and if your Lordſhip did go on Ship-board 
in order to it, your taking Boat in Middleſex in 
order to go on Ship- board, is a Fact done in the 
County of Middleſex. 

L. Preſton. It is not proved by any Witneſſes 
that I deſigned to go into France. | 

L 4 Holt. That is before the Jury upon 
the Evidence. 

L. Preſton. I hope your Lordſhip, and the Jury 
will obſerve *tis not proved, and in the next Place, 
there are no Papers taken upon me; with humble 
Submiſſion, there is no Proof of any ſuch 'Thing. 

| L1l 2 I. C. J. 
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L. C. J. Holt. Well, how far your Lordſhip 
was concerned in theſe Papers, and whether you 
were going with them into France, is to be left, 
upon the Evidence that hath been heard, to the 
Conſideration of the Jury. 

L. Preſton. But 1 humbly ſubmit that. 

L. C. J. Holt. Have you any more to ay ? 

L. Preſton. As to what I offer, that nothing 
has been proved in M:4d/:/ex, IJ hope your Lord- 
ſhip will take it to be a Point of Law, and then 
it ought to be argued; and I deſire I may have 
Council. | | 

L. C. F. Holt. No, tis a Matter of Fact only; 
but if you pleaſe, the reſt of my Lords the 
Judges may give you their Opinion; for this is a 
Queſtion upon a Suppoſition that your Lordſhip 
was guilty of a Deſign of going into France, and 
this with a Purpoſe to depole the King, and alter 
the Government ; then the Queſtion is upon ſuch 
a Suppoſition that you were guilty of that Deſign, 


| wherher you were guilty in Middleſex or no? 


L. Preſton. My Lord, they have not proved 


that Deſign. 


L. C. J. Holt. We do not ſay, it is taken for 
granted now, but 'tis a Queſtion upon a Sup- 
poſition. Now, my Lord, Il tell your Lordſhip 
in ſhort my Opinion, the reſt of the Judges 
will tell you theirs: I am of Opinion, If your 
Lordſhip had ſuch a Deſign to go with theſe 


Papers into France, and theſe Papers were formed 


by you, or you were privy to the Contents of 
them, then it is plainly proved, that you went 
into a Boat in the County of Middleſex, in order 
to carry on this Deſign, and that will make it a 
good Indictment, and here is a plain Overt- 
act of High-Treaſon in Middleſex. 

L. C. J. Pollexfen. Tam of the ſame Opinion; 
for your Fact as to this particular Point in Law 
ſtands thus: You are indicted of High-Treaſon 


in two Points; one is, For conſpiring to depoſe 


the King and Queen, and alter the Government : 
And the other is, For aiding and affiſting the 
French King, and his Subjects, declared Enemies, 
and in open War againſt the King and Queen, 
and to invite the Enemies of the Kingdom to 
invade the Kingdom. Now this Deſign, and 
this Help and Aſſiſtance, are written in theſe 
Papers; for they are Inſtructions for the car- 
rying on of this Deſign. You, my Lord, are the 
Perſon that is charged to go with theſe Papers 
to help on this Deſign ; you began your Journey 
in the County of Middleſex, for according to the 
Evidence, you took Water at Surrey Stairs, which 
is in the County of Miadalz/ex, and every Step 
you made in purſuance of this Journey, is 'Trea- 


ſon, where-ever it was: So then here is a ſuf- 


ficient Proof of a Fact in Middleſex. 

L. Preſton. That, my Lord, is a Point of Law, 
and I humbly deſire your Lordſhip, that I may 
have Council in this Caſe. It is not proved by 
any Body, that I ſaid I would go into France; 
and in the next Place, it is not proved that I had 
theſe Papers about me ; there has been no Evi- 
dence given that I did take Water with an In- 
tention to go with theſe Papers into France. 

L. C. F. Holt. 'The Jury are to be Judges of 


L. Preſton. Then, my Lord, what have I done? 
I have not done any Thing within the Danger of 


any Statute upon which I am indicted; beſides, 


my Lord, what I have to offer further is this, 1 
think I ought to have two credible Witneſſes to 


prove every Fact, and I hope the Gentlemen of 
the Jury will conſider, there is nothing but Sup - 
poſition as to me; and I hope I and my Family 
ſhall not be ruin'd upon a Suppoſition. 

L. C. J. Holt. Has your Lordſhip any more 
to ſay? | | 
I. Prefton. 
their Opinion, : 

L. C. J. Hoit. The reſt will give their Opi- 
nions, if you deſire it. 

My Lord Chief Baron, what ſay you? 

L. C. Baron. My Lord Preſton, I am called 
upon, it ſeems, to give my Opinion in this Caſe, 
but this I rake it muſt be left to the Jury, what 
Credit they will give to the Proof. Your Lord- 
ſhip makes a Queſtion, as the Proof ſtands, 
whether here be any Thing done in this County ? 
here are Inſtructions given to the French King 
how to invade England, and carry on the War 
againſt us. 'Theſe Inſtructions are contained in 
ſeveral Papers, and theſe Papers in a Pacquet 
are carried to the Smack, which Smack was hired 
to go to France. You are found taking Water at 
Surrey Stairs, which is in the County of Middleſex, 
in order to go to the Smack: You did go to the 
Smack ; the Papers were taken in your Company, 
and were ſeen lying by your Seals; and the Wit- 
neſſes ſwear, they believe tome of them to be your 
Hand; you took care to deſire to have them 
diſpoſed of. Now how far the Jury will believe 
this Matter of Fact, that is thus teſtified, is left 
to them; this ſeems to be the Proof, and if the 
Jury do believe it, here is a plain Evidence of 
an Overt- act in the County of Middleſex. 

L. Preſton. I do inſiſt upon it, with humble 
Submiſſion, it is not proved that theſe Papers 
were taken upon me, or that I did take Water at 
Surrey Stairs to go to France. | 

L. C. Baron. That muſt be collected out of 
all the Circumſtances ; the Credit of which is left 
to the Jury. | 

L. C. F. Holt. All the reſt of my Lords the 
Judges are of the ſame Opinion, as they tell me ? 
Have you any more, my Lord? 

L. Preſton. I muſt ſubmit, 

L. C. F. Holt. Gentlemen of the Jury, My 


All the Judgcs have not given 


Lord Preſton ſtands indicted for High-'Treaſon, 


in imagining and compaſſing the Depoſition, 
Death, and Deſtruction of the King and Queen; 
and for that Purpoſe, did write, or cauſe to be 
writ, ſeveral treaſonable Papers and Letters, de- 
ſigned to go into France, and there to corre- 
ſpond with the French King and his Subjects, 
who are Enemies to the King ard Queen ; and 
to carry with him thoſe treaſonable , pers and 
Letters, containing a Project, and a formed De- 
ſign how this Kingdom ſhould be invaded by 
Foreigners. | 

There is another Treaſon in the Indictment 
mention'd, and that is for adhering to, and abet- 
ting the King's Enemies, there being open War 
declared between the King and Queen, and the 
French King. 

You have heard, Gentlemen, a very long Evi- 
dence, Witnefles have been produced viva wore, 
and ſeveral Papers have been read to you; ſome 
of the Papers that have been produced, tho' 
they may ſeem myſterious and canting, yet they 
are not ſo very obſcure and unintelligible, but if 
you conſider them well, the Meaning of them 
will appear. Others of them are more expreſs, 
and do plainly demonſtrate a Deſign, that this 
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King and Queen ſhould be depoſed, and that 
there ſhould be another Prince ſet upon the 
Throne, and reſtored to the Government of 
this Kingdom. 

Gentlemen, There are two other Perſons 
mentioned in the Indictment with 4 Lord; 
and tho' my Lord is only now upon his Trial, 


yet the Evidence which doth affect them, doth 


alſo concern my Lord. 

You have heard how there was an Intention 
of ſome Perſons to go to France, and how 
Mr. Aſoton, one of the two others, that ſtands 
indicted with my Lord, did treat with one 
Mrs. Pratt, one of the Witneſſes, to hire a Veſſel 
for that Purpoſe, and it was by the Means of one 
Mr. Burdett, that lives in the City ; they had a 
Mecting at Burdett's Houſe, where they treated 
about the Price that ſhould be given for the Hire 
of this Ship to go. to France, but at that Time 
they did not agree. It was concluded, that the 
Woman and Aſbhton and Burdett ſhould meet at 
the H onder Tavern ; but Mr. Burdett not being 


there, nothing was concluded upon them. 


After that the Woman, Mr. Burdett, and 
Aſton, and Elliott, met at Mrs. Burdett's; the 
Woman inſiſted at firſt upon 150 . After they 
had been treating for ſome time, the Bargain 
was made to go to France for 100 J. 

'Then the next Thing conſidered was, how this 
Money ſhould be paid ; by Agreement, 93 Guineas, 
and 6 d. which made up the 100 J. was depoſited 
in Mrs. Burdett's Hand ; a Six-pence broken, one 
Part Mrs. Burdett had, and the other Part of the 
Six-pence Mr. Aſbton had: And when either Mrs. 
Pratt, or the Maſter of the Veſſel did bring bac 
that Part of the Six-pence that Aſhton had, to 
Mrs. Burdett, the Money was to be paid. 

Afﬀer this Agreement, they were appointed 
to go to the Seven-Stars in Covent-Garden, to the 
Houſe of one Mr. Rigby; and there the Woman, 
Mrs. Pratt, and the Maſter of the Veſſel, Aſoton 
and Alliot met, and they were that Night to go 
away and to take Water at ſome Place near to 
go on Ship-board ; and having ſtayed there till 
it was about ten a Clock at Night, then they 
went away into the Strand, and 10 into Surrey- 
Street, and took Water at Surrey Stairs. 

But before that they came from Mr. Righy's, 
ſome Perſons went to Surrey Stairs to fee for a 


Boat, and met with that Fellow that was here 


produced, who was a Sculler, and did hire him 
to go through the Bridge when the 'Tide ſerved, 
and to carry ſome Gentlemen on Ship-board ; 
they agreed with him for half a Crown, and he 
was to ſtay in an Houſe near the Stairs until they 
came. 

And at the Time appointed, Mr. Aſhton and 
Mr. Elliott, and the Maſter of the Veſſel, came 
to that Place, and my Lord Preſton and his Man 
with them, to take Water. My Lord Preſton was 
not at Burdett's Houſe at the Hiring of the Ship, 
nor at Mr. _— ; but it is proved by the Maſter 


of the Veſlc), that he took Water with the reſt 


of them at Surrey Stairs, that he went with them 
on Ship-board, and was to go along with them. 
Being on Board the Ship, they did appear to 
have ſome Apprehenſions of Danger, and paſſing 
by a Man of War, my Lord Preſon, his Man, 
and the other two went under the Quarter- 
Hatches, where they lay down to prevent them- 
ſelves from being taken or diſcovered ; and they 
hid another time when they came near Grave/- 
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end, and coming up they ſeeing a Boat coming 
towards them, they hid themſelves again. 
Captain Billop, who it ſeems, was ſent to ap- 
prehend them, pretended he was to preſs Sea- 
men, and when he came on Board the Smack, 
he ſaid he would preſs the Mariners, who an- 
ſwered they had a I rotection: But he being up- 
on his Search, pulled up the Boards of the Guar- 
ter-Hatches, and there was my Lord Prefton and 
the other Perſons lying down : It was not a Place 
that was very proper for Gentlemen, or, indecd, 
for any Paſſengers, to repole themielves in; it 
was an uneaſy Flace, nobody could ſtand or fit 
upright in it; nay, there was no convenient 
Place for lying down, but they muſt lean upon 
their Elbows, which Poſture thoſe Gentlemen 
were in; ſo that their Purpoſe was plainly to con- 
ceal themſelves, and their concealing themiclves 
mult be becaule of ſome Deſign they were about, 
which they would not have diſcovered. 

They being taken out from under the Hatches, 
one of the Witneſſes tells you, he ſaw a Pacquet 
lying there, and 4Aſbton, pretending to fetch his 
Hat, went down, took it up, and put the Pac- 
quet into his Boſom; and the W. itneſſes inform- 
ing Captain Billop thereof, he cauſed Aſbton's 


Coat to be ſearched, and from thence took the 


Pacquct, and a Piece of Lead tied to it, which 
was produced here in Court. 

When they were bringing away in Cuſtody, 
they ſeemed all of them to be very much con- 
cerned about this Pacquet ; ſome of them, that 
is, Aſton and E1liot, would have had it thrown 
with the Lead over-board, My Lord Prem did 
not ſay ſo much, but complimented Captain 
Billop in this manner, He was glad he was fallen 
into the Hands of a civil Gentleman, a Ferion 
of Worth, and he ſhould always acknowl-dze 
his Kindneſs, and woald do him all the Service 
he could, if he would diſpoſe of the Facquet. 

My Lord Preſton was tearched at that t'me, and 
Letters of no great Moment taken about him. 
Aſton and Ellict would have had Captain Blisp 
to take thoſe Letters which were raken in my 
Lord Preſton's Focket, and tie the Lead to them 
and have thrown the Pacquet over-board, and 
to report to the King and Council, I hat thoſe 
Letters were the Pacquet that was taken with 
the Lead; and io have pertuaded him to be falſe 
to the Truſt that was repoſed in him. 

And Aſhton and Ell:t uſed many Expreſſions 
to induce him to that Compliance ; they told him 
the Government was unſtable, and every Dog had 
his Day, and the Tide would turn ; and that he 
would deſerve very well if he would change 
Sides, and go with them where they were going ; 
and that he had Opportunity to get any Fretcr- 
ment he would have. 

L. Preſton. My Lord, I hope your Lordſhip 
obſerves that I ſaid none of all this. 

L. C. J. Holt. No, my Lord, I do not fay 
you did; my Lord Prefton did not fay any thing 
of all this, but only about diſpoſing of the Fac- 
quet ; that his Lordſhip ipoke of to Captain B/ U, 
and complimented him, and promited him Kind- 
neſs if he would diſpoſe of the Pacquet. 

But, Gentlemen, as there was a Pacquet 
taken, ſo there were two Seals taken at the t me 
Time, and in the fame Place, which have been 
produced and ſhewn to you; they lay both of 
them upon the Ballaſt under the Quarter-Hlatches, 
near the Pacquet: The one of them is the Seal of 
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my Lord Prefon's own Coat of Arms, the other 
Seal belongs to the Secretaries Office, which 
Office my Lord once held in the late Reign. 

L. Preſnon. I beg your Lordſhip would be pleaſed 
to obſerve that the Papers were not taken upon 
me, and it can be no Treaſon to have Seals, 
J ſuppole. 

Holl. ' 
your Lordſhip any Wrong; J do not ſay that 
the Papers were taken about you, no nor the 
Seals; but only, that they lay upon the Ballaft 
from whence the Pacquet was taken: And I ſay 
further, That theſe Seals are not denied by 
your Lordſhip to be your Seals; the one is your 
own- Seal of your Coat of Arms which was 
taken at that Time, and fo I do not your Lord- 
ſhip any Wrong, and by the Grace of God will 
nor. 

I. Pre gon. 
Seals. LT 

L. C. J. Holl. I do ſay, my Lord, the Papers 
were taken about Aſhton, and not about your 
Lordſhip ; but they lay upon the Ballaſt where 
the Seals were, and where your Lordſhip lay: 
But how far my Lord Pre/cn is concerned in this 
Matter, is to be conſidered by you of the Jury 
by-and-by. 

Now, Gentlemen, you have heard how earneſt 
Mr. ſhtan and Mr. Elliot were; one of them, 
to wit, Elliot, wiſh'd a Thunder- Bolt might ſtrike 
the Boat under Water as they were coming back; 
and when they came through Bridge, he wiſh'd 
that London-Bridge had fallen upon them and 
knock'd them upon the Head. rs 

L. Preſton. But I hope that is not to lie upon 
me neither, for I ſaid no ſuch Thing. 

L. C. 7. Holt. No: But Afton and Elliot did 
ſay theſe Things, and how the Caſe ſtands as to 
that in relation to vour Lordſhip, is to be conſi- 
dered. It is proved, they afterwards gave Money 
to the Seamen, half a Crown apiece, to two of 
them, to ſay they were going to Flanders, and 
not to France. 

Now, Gentlemen, that my Lord was on Board 
this Veſſel, that my Lord was under the Hatches, 
and that the Papers were taken in this manner, 
is beyond all Contradiction: So likewiſe that the 
Ship was hired for France; that my Lord took 
Water at Surrey Stairs, and was taken in this 
Veſſel in that manner that you have heard. 

The next 'Thing, Gentlemen, is about the 
Papers: L muſt tell you, though there are ſeveral 
of them that do ſeem myſterious, yet they are 
Papers that do ſhew a very great Deſign of 
Depoſing the King and Queen, and a Purpoſe of 
altering the preſent Government. 

But, Gentlemen, I will mention to you thoſe 

Papers that are very plain, and leave you to 
conſider what Conſtruction to put upon thoſe that 
are obſcure. There is one Paper that ſeems to be 
Inſtructions and Heads for a Declaration, that is 


It is no Crime, I hope, to have 


- tofay, That the King of France muſt not come 


with a Deſign to make an intire Conqueſt. _ 

L. Preſton. My Lord, with Submiſſion to 
your Lordſhip, I hope you will pleaſe to remem- 
ber and obſerve to the Jury, that Paper is not 
proved to be mine. 

L. C. J. Holt. No, my Lord, Ill do your 
Lordſhip no Wrong, but I cannot ſpeak all my 
Words at once. 

L. Preſton. I am ſure you will not my Lord; 
but I beg leave to put your Lordſhip in Mind. 


6 4+ 


Good my Lord, I will not do 


L. C. J. Holt. Well, then, Gentlemen, the 
Paper begins, T hat the King's Declaration is to 
be formed in general Terms; that he will gowern by 
theLaws ; that they ſhall be the Rule of bis Afions ; 
that he will endeavonr to ſettle Liberty of Conſcience 
by a Lam, and that whatſoever was done by him that 
gave any Occafion of Fealonſy, ſhall be ſettled by 
Parliament. That the King bath given ſufficient 
Proofs and Evidence of his not being willing t9 
bring an Army of Strangers into the Kingdom, by 
refuſing the Succours the King of France offered bim, 
and that were even ready to be embargued upon the 


firft Notice of the Prince of Orange's coming. That 


he brings ſuch au Army only as is neceſſary for his 
own Defence, and ſecuring ſuch of his Loyal Sub- 
jects as ſhould come to him; and that he will dif= 
miſs them as ſoon as he ſhall have rid the Nation 
of thoſe Foreiguers that had invaded us, and tram- 
pled upon the Laws. | 

So that, Gentlemen, here is a Paper in this 
Pacquet, that has plainly laid open and proved the 
Deſign, and ſhews the Meaning of it was to ſeduce 


their Majeſties Subjects from their Allegiance ; it 


was to be in ſuch general 'Terms, making general 
Promiſes, hoping thereby that People would be 
the more caſily impoſed upon to renounce their 
Allegiance to their preſent Majeſties. 

But, Gentlemen, the Declaration imports far- 
ther, that the Realm was to be invaded by Fo- 
reigners ; and to palliate it, it is pretended, that 
Foreigners were only brought in to rid the Na- 
tion of Foreigners, and you know who are meant 
by that: So that this Project was only to colour 
a foreign Invaſion; and this Declaration was 
to direct them how, and upon what Pretences 
they ſhould invade this Kingdom. 

Gentlemen, there is no manner of doubt but 
this is a treaſonable Declaration, and if any Per- 
{on had this in his Poſſeſſion, and was going into 
France to carry, with an Intention there to 
make uſe of it, that is Treaſon, though it be 
couch'd under ſpecious Pretences of reſtoring 
People to their Liberty: It was plainly a Deſign 
to invade England by a French Army. 

L. Preſton. My Lord, that Paper was not 
found about me. 

L. C. J. Holt. No, no, my Lord, it was not; 
but, good my Lord, give me your Favour, I vill 
certainly obſerve every Thing that is fitting; but 
I tell you I cannot do it all at once. 

Then, Gentlemen, there is another Paper found 
in the Pacquet, that is ſaid to be the Reſult of a 
Conference that was had between divers Lords 
and Gentlemen, as well Tories as Whigs, as they 
call them, to prove it poſſible to reſtore the late 
King by French Arms; and how this may be 
effected, were Propolals made: Vet ſtill it was 
pretended to preſerve the Proteſtant Religion, 
and the Civil Adminiſtration according to Law. 

And that it might be brought to paſs, the 
Credulous were to be impoſed upon, and made 
to believe that the French King would not conquer 
England for himſelf; no, but he would conquer it 
for the late King; he would be at that vaſt Charge, 
that great Expence of Men and Arms to reſtore 
King James, and make no Profit of it himſelf. 

And it.was propoſed how to ſeduce the People 
of Fngland into a Belief of the French King's 
Kindneſs; he was to indulge the Fygliſh Pro- 
teſtants in France, and let them have the Exerciſe 
of their own Religion there at their own Charges; 
and this to ſatisfy the Engl; Proteſtants, 
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that his Perſecution of the Hugonots in Fance, 
was not out of Averſion to the Proteſtant Reli- 
gion, but only becauſe of their Antimonarchical 
and Reſiſting Principles. So that they were pro- 
poſing among themſelves what they were to do 
ro make the People believe the French King had 
no dangerous Deſign againſt our Religion and 
Liberties; and if they could meet with Perſons 
to believe this, that was a probable way thought 
upon in this Conference to get a great many 
Adherents to the French King, thereby this In- 
vaſion was to be facilitated, and the whole Project 
rendred more ſucceſsful. 

'There is another thing, Gentlemen, in this 
Paper, and that is this; 'They complained of the 
Miſmanagement of their Affairs at St. Germains ; 
that though they did earneſtly deſire the Reſti- 
tution of the Late King, yet there was always 
ſome fooliſh thing or other that came from St. 
Germains that obſtructed their Deſign. 

What that fooliſh thing is, I can't ſay, it does 
not appear; but whether it were not too great 
a Diſcovery of their Zeal for Popery, and the 


Advancement of the Popiſh Religion, is worth * 


your Conſideration. 
And ſomething is to be done for Satisfaction 


of the People as to that; and it is adviſed that 
there ſhould be Seven or Nine, or ſuch a Num- 
ber of Engliſh Men, that ſhould go over, and be 
received into Favour at St. Germains, and they 
ſhould be of the Council there, and theſe were 
to be Proteſtants; and that was to be a Colour 
and Pretence that the late King was reconciled 
to the Proteſtant Intereſt, becauſe he choſe Pro- 
teſtant Counſellors, and had received them at 
St. Germains, and was adviſed by them. 

This, ſays the Paper, will make the World 
believe, he is ours, and that we have gained 
him; which. was to delude a great many of the 
People of England, that' they ſhould not be af- 
frighted in caſe there ſhould be ſuch an Invaſion 
of England, but invited rather and encouraged to 
Join with the French when they came. 

But, Gentlemen, the three laſt Papers that 
have been produced to you, are Papers that do 
ſomewhat more nearly concern my Lord Preſton. 

The firſt Paper contains ſeveral Memoran- 
dums ; It begins with Lady D. 2000 L who that 
Lady D. is, I muſt leave it to you to imagine, 
tho perhaps it may not be hard to gueſs. 

It takes notice that the Engliſh and Dutch were 
like to join; and theſe Memorandums do alſo 
ſhew a Deſign and Purpoſe of ſomething to be 
done for the Prevention of that ConjunCtion, 
They ſeem alſo to be Inſtructions to be made 
uſe of upon going into France to negotiate or 
tranſport ſome Matters of dangerous Conſe- 
quence. | 

L. Preſton. My Lord, I hope that your Lordſhip 
will obſerve, that theſe Memorandums are bro- 
ken kind of Notes, incongruous and incoherent. 

L. C. J. Holt. Ay, my Lord, they are ſo, 


they are but broken things; but I ſay ſtill, they 
are Memorandums that were to be uſed for ſome 


Purpoſe ; Now I leave it to the Jury to conſider 
of the Matter of them: What can be plainer 
than what is there expreſſed ? The French are to 
come in time, before the Dutch and the Engliſh 
join; they are to watch their Opportunity and 
come betimes, and they are to fight at the Chops 
of the Channel, and not to come ſo far as Beachy. 


L. Preſton. This is all but preſumptive Evi- Company? 


dence, my Lord, 
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L. C. J. Holt. I appeal to your Lordſhip if 
it was not in the Paper, and I appeal to the Me- 
mory of the Jury, whether I miſ- repeat it or not. 

The Paper mentions Jennings and Strickland 
and Trevannion, that they were to come from 
St. Malo's in one Night; the King (meaning the 
late King) was not to be on board; and there 
were Ships to lie at Newcaſtle, to plague London: 
It is eaſy to underſtand what they meant. Among 
theſe Memorandums, it is made as a Remark, that 
the London Clergy are the worſt. It gives an 
Account how Portſmouth was fortified, and Goſ- 
port, and what Number of Men were in them ; 
and of the State and Condition of our Navy ; 
what Rates our Ships were, and how many, and 
who were to be the Commanders. 

L. Preſton. I beg your Lordſhip to obſerve this 
is not Treaſon. | \ 

L. C. F. Holt. I ſhall tell you that, my Lord, 
by-and-by ; I am now Bing the Evidence. 

Gentlemen, my Lord Preſton infiſts upon it, 
that theſe Papers were not found about him : Ir 


is true, they were not, but it does not therefore 


follow that they were none of his Papers: But 
you have three Witneſſes, Mr. Towneſend, Mr. 
Bland, and Mr. Warr, produced to prove theſe 
Papers to be my Lord's Hand; Mr.Towneſend ſays, 
he was acquainted pretty well with my Lord 
Preſton's Hand; he was one of his Clerks in the 
Office of the Wardrobe ; he ſays, he has ſeen my 
Lord write ſeveral times, and does believe the 
Writing to be his Hand ; and to 'the ſame Pur- 
poſe ſays Bland; and Mr. Warr ſwears to one of 
the Papers, that he believes it to be my Lord 
Preſton s Hand. | . 

L. Prefton. J hope your Lordſhip will pleaſe to 
obſerve to the Jury, that this is only a Proof of 
W of Hands: no- body me write 
them. | | 
I. C. J. Holt. They only ſay they do believe 
it to be your Hand; no- body ſays they ſaw you 
write them; if I omit any thing, pray tell me 
when J have done. ; 

Gentlemen, there are other Papers which 


- 


have been produced and read, that are writ in- 
Canting Terms, which yet plainly ſhew the 
general Deſign ; they tell the Party, that Council 
good Title; they 


are of Opinion, he has a v 
hope he will appear himſelf, and if the Cauſe be 


well ſollicited, it may come to a Hearing before 


the End of Eaſter Term. 


There is another Matter mentioned in another 


Letter which is under the Diſguiſe of I rade, 
That the Goods muſt come before the firſt of 
March. And another of them ſays, that unleſs 


the Copper and the Linen come - before the 


Tenth of March, they ſhould loſe this Summer's 
Profit. '79.F 


this? | 0b 1 
L. Preſton. ' I know not indeed, my Lord. 


L. C. 7. Holt. In another of the Papers it is 
ſaid, Tis thought our Fleet will be ready by 


March or April, but they believe not till June. 
Truly, Gentlemen, I have not been able to 
take Particulars of every Letter, but I muſt leave 
it to your Obſervation ; only there is one of 
them that makes Mention of acquainting my 
Lord with the Condition of the Writer, and Di- 
rection is therein given to ſpeak to the Bearer; 
and what other Lord was there, but he, in the 


L. Preſton. 


Gentlemen, what can be the Meaning of all 
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L. Preton. I deſire to obſerve, my Lord, that 
I was not the Bearer. 

IL. C. J. Holt. Truly, my Lord, I can't tell 
who was meant; I mult leave it to the Jury to 
judge of that; but there was no other Lord in 
that Company. | | | 

L. Preſton. I give your Loxdſhip Thanks for 
obſerving that it was not proved that they were 
taken upon me before; but I beg your Pardon 
for interrupting of your Lordſhip. 

L. C. F. Holt, Interrupt me as much as you 
pleaſe, if I do not obſerve right; I will aſſure 
you I will do you no Wrong willingly. 

Now, Gentlemen, the Queſtion is, in the firſt 
place, whether this be Treaſon ? and I told you 
before, without queſtion, if any Perſons do go 
into France to negotiate ſuch a Deſign as this, 
or do purpoſe to go into France, and do any Act 
in order thereunto, that is High Treaſon ; and 
theſe Letters do import High Treaſon as great 


as can be committed; a Treaſon againſt the 


King and Queen, a Deſign to invade the 


Realm, to ſubvert the Government, to reſtore 
another Prince to the Throne by the Aſſiſtance 
of Foreign. Force. | 

There was a Deſign to delude and impoſe 
upon a great many People ; and thoſe that would 
not be deluded into a Belief by theſe fair Pre- 


tenſions of Friendſhip, they were to be ſubdued 
by an Army of Foreigners. 


Then, Gentlemen, the next Qu 
how my Lord Preſton is affected by this Evidence, 
and whether you have ſufficient Proof from what 


has been offered, to ſatisfy you, that he is guilty 


of this Treaſon or no? 


Firſt, my Lord tells you, there has not been a 
clear Proof that theſe are the Papers that were 
taken; for (faith he) they have been conveyed 


from Hand to Hand, and therefore poſſibly there 


might be ſome Alteration made in them. You, 
Gentlemen, are to conſider, notwithſtanding this 
Objection, whether the Identity of the Papers 
be not proved. Sth | 
Captain Billop tells you, he took them, and in 
what Manner; and afterwards carried them to 
my Lord Nottingham, who laid them by for a lit- 
tle while upon his Table, and Captain Billop 
withdrew ( that is part of my Lord's Objection) 
while my Lord Nottiugham examined my Lord 
Preſton : after that, my Lord Nottingham called in 
Billop again, and Billop ſwears the Pacquet was 
not opened, but remained intire in ſuch manner 
as they were delivered to my Lord Nottingham; 
and fo ſays my Lord Nottingham. Then Captain 


Billop ſaw my Lord Nottingham: open it at that 


time, and he ſaw all theſe Papers every one put 
up again by my Lord Nottiugbam; fo that he 
could not be deceived: and my Lord Nottingham 
delivered them to him, and * carried them to 


my Lord Preſident all ſealed up with my Lord 


Nottingham 's Seal: and my Lord Preſident tells 
you he opened them, and brought them to the 
King, and had them back from the King; but 
they were never out of his Sight while the King 
read ſome of them, but he took them all, and 
brought them to the Cabinet Council, where 
my Lord Sidney received all theſe Papers that 
have been read, and marked them. You have 
my Lord S$:dney's Oath that theſe are the Papers 


| he had from my Lord Preſident ; you have my 


Lord Preſident's Oath that he had them from Billop 


| ſealed with my Lord Nottinghaw's Seal; you 


2 


ueſtion will be, 


146. The Trial of Sir Rich“ Grahme Bar. 2 W. & M. 


have my Lord Nottingham's Oath that he had 
them from Billop ; and Billop ſwears that they 
were taken in the Smack. 

So that it is plain, if you believe this Evi- 
dence, that they are the ſame Papers. Beſides, 
as to ſeveral of them, Billop marked them, and 
ſwears directly to them. If you believe theſe 
Witneſſes, as you have no Reaſon, I think. to 
the contrary ; it is plainly proved theſe are the 
very Papers which were taken from the Boſom 
of Aſhton, and taken up by him from under the 

uarter Hatches in the Smack. | 

L. Preſton. I beg your Lordſhip's Pardon for 
one thing. . 

I. C. F. Holt. My Lord, what ſay you, pray? 
Say what you will. 

L. Preſton. With humble Submiſſion, there is 
one thing that I think the Jury ought to take No- 
tice of, That when the Papers were ſent from 
Mr. Bridgman to my Lord Sidney, they were ſent 
by a Meſſenger. 

L. C. J. Holt. My Lord, you are miſtaken as 
to that Objection, for my Lord Sidney did not 
ſend them to Mr. Bridgman by a Meſſenger, but 
he delivered them with his own Hand, and after 
he had ſet his own Mark upon them; and Mr. 
Bridgman ſays they were never out of his Sight, 
he copied them all but two or three, the other 
Mr. Poultney copied in his Preſence, and ſo he 
ſwears he re-delivered them to my Lord Sidney. 

L. Preſton. With humble Submiſſion, my Lord, 
if I remember right, they were in a third Hand. 

L. C. F. Holt. Never, never. 

L. Preſton. Did not my Lord Sidney ſay fo, 
or Mr. = Lo | | 

L. C. J. Holt. No, neither my Lord Sidney, 
nor Mr. Bridgman faid ſo; I ſuppoſe the Jury 
are apprehenſive of the Matter; I would not 
miſlead them, I'll aſſure you, nor do your Lord- 
ſhip any Manner of Injury in the World. 

L. Preſton. No, my Lord, I ſee it well mo 
that your Lordſhip wou'd not; I am for my Li 
- d beg your Lordſhip's Pardon for interrupting 
of you. | 

L. C. F. Holt. Gentlemen, the next thing is 
to conſider, whether my Lord Preſton be anſwer- 
able for theſe Papers, or a Party in this Treaſon. 

Firſt, Gentlemen, I would have you to conſider, 
that there was the Hiring ofa Veſſel for France: It 
is true, my Lord Preſton was not preſent at the Bar- 
gain ; but you obſerve that my Lord Preſton, his 
Servant, Aſbton and Elliot took Water at Surrey- 
Stairs on Purpoſe to go on Board that Smack. 

Now, Gentlemen, whether or no you can in- 
tend any other ways than that my Lord Preſton 
was privy in the Hiring of this Veſſel though 
he was not preſent at the Hiring of it; for how 
ſhould my Lord Preſton be ready to take Water 
with them at Surrey- Stairs? Can you imagine my 
Lord came there by chance, and took a ſudden 
Reſolution? if you can imagine that he came 
only to go on Ship- board, without knowing the 
previous Deſign, truly you imagine a very great 
thing for my Lord's Advantage. 

It is plain he went voluntarily, without Com- 
pulſion; truly, I think the Evidence is very 
ſtrong to induce you to believe he was privy to this 
Deſign, and that he did know of hiring the 
Veſſel. | 

L. Preſton. I hope your Lordſhip will obſerve 
at the ſame time, that I was never ſeen before 


we took Boat. 
L. C F. 
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L. C J. Holt. My Lord, I have obſerved it, 
and I lay that Weight upon the Evidence that 
I think it will naturally bear, and no more; and 
leave it to the Jury to conſider, whether your 
Lordſhip was privy to the Deſign or no, when 
they weigh the Circumſtances of the Evidence 
together. 

L. Preſton. I hope I ſhall not be condemned 
upon Preſumption and Argument. 

L. C. F. Holt. What Weight che Evidence has 
they will conſider. 

And then, Gentlemen, there is another thing 
that I would obſerve ; Why ſhould my Lord Pre- 
Non, a Noble Man, a Perſon of his Honour and 
Quality, put himſelf in ſuch a Place as he was 
found in, and that twice? It muſt ſure be out 
of an Apprehenſion of ſome Danger. As for 
the Seamen, they were ſecure enough; they 
were not frightned, becauſe they thought they 
were protected, and my Lord Preſton knew he 
was not liable to be preſt; the Maſter of the 
Veſſel tells you they were fearful, and therefore 
hid themſelves in a Place they could not ſtand in, 
nor fit in, there was the Gravel and Ballaſt, it 
was uneaſy to them, dangerous to their Health 
to be there. 

Gentlemen, why do Men avoid the Light and 
put themſelves under Covert, unleſs they have 
ſome Evil Deſign ? Perſons that are innocent ſeek 
not Obſcurity. 

The Seals were found there, and my Lord 


does not deny they were his Seals. 


L. Preſton. I do not deny that: I hope it is no 
Crime to have ſuch Seals. 

L. C. F. Holt. Ay but, ſays my Lord, that 
does not affect becauſe the Papers were 
not found about me, but were found about Ab- 
ton. Gentlemen, if you can imagine my Lord 
Preſton had a different Deſign from the reſt of the 
Company that were with him, then you may ac- 
quit my Lord, and find him Not Guilty. But it 
is left to you to conſider whether he had not the 
ſame Deſign with them. Beſides there's Mention 
made in one of the Letters, my Lord, and there 
was no other Lord but he; and here are O 
prov'd to be my Lord's own Hand, cofitaining 
ſeveral of the Matters of which he ſtands jndict- 
ed, and he would have had the Captain to have 
diſpoſed of the Papers. 

Now, Gentlemen, what Account does my Lord 
give you were he was going? it ſeems they did 
pretend at the Time they were taken, and they 
would have had the Maſter of the Veſſel ſaid, 
that their Deſign was for Fenders; but the Wit- 
neſſes tell you poſitively, That the Veſſel was 
hired for France. | 

Truly, Gentlemen, I muſt leave the Matter to 
your Conſideration whether my Lord be guilty 
of this Deſign or Not Guilty. 

There is another thing that my Lord has ur- 
ged (for I would not willingly omit any thing 
material on the one Side or the other) he ſays his 


Indictment is laid in the County of Middleſex, 


but the Papers were not taken there, the Ship 
they went on Board lay at Anchor in Surrey; and 
when they were taken, it was in the County of 
Kent, and ſo there is no Proof of Treaſon in 
Middleſex. 

Ay, but Gentlemen, give me leave to tell 
you, if you are ſatisfied upon this Evidence, that 
my Lord was privy to this Deſign, contained in 
theſe Papers, and was going with them into 

. 


for High- Treaſon. 
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France, there to excite an Invaſion of this King- 
dom, to depoſe the King and Queen, and make 
uſe of the Papers to that End, then every Step 
he took, in order to it, is High Treaſon, where- 
ever he went; his taking Water at Surrey-ſtairs 
in the County of Middleſex, will be as much 
High Treaſon, as the going a Ship- board in 
Surrey, or being found on Ship-board in Kent, 
where the Papers were taken. 

Gentlemen, I have failed of recollecting ſe- 
veral of the Particulars of the Evidence, becauſe 
they are many; and you will not depend upon 
my Recollection of Things ſo very incoherent as 
tome Parts of the Evidence in the Papers are, 
but upon your own Notes and Obſervations. 

If you do think, having heard this Evidence, 
That my Lord was not concerned in this Matter, 
that my Lord had no Deſign to go into France 
with theſe Papers, but that he was an utter 
Stranger to all theſe 'Things, then you are to Ac- 
quit my Lord. But if you believe my Lord 
was privy to, and knew of the Hiring of this 
Veſſel, and that he went to carry on the Deſign 
contained in theſe Papers; and that he wrote 
ſome of theſe Letters, and with the others he 
was acquainted, then you are to find him Guilty. 

L. C. F. Pollexfen. My Lord, if you pleaſe, I 
would obſerve one thing to the Jury. 

I. C. J. Holt. Ay, by all means, my Lord. 

L. C. J. Pollexfen. Gentlemen of the Jury, I 
ſhall ſay but a few Words to you, becauſe in- 
deed my Lord has ſumm'd up the Evidence very 
fully, for Matter of Law: I am fully of Opinion 
there never was a more black nor horrible IJ rea- 
ſon than is in this Plot that is now diſcovered ; 
for I think Eugliſhmen have no greater Enemies 
than the. French and the Papiſts, and you ſee this 
is a Plot to bring in both ; and therefore I think 
there was never any thing of greater Conſe- 
quence to the Government and the Nation, than 
to have this Plot detected and puniſhed ; tho 
perhaps never any thing was more improbable 
than this ſame Plot, that it ſhould ever take 
Effect, whatſoever they promiſed to themſelves, 
and their Deſire of having it effected, might per- 
ſuade them to the contrary. 

But, Gentlemen, the thing that I would men- 
tion about the Matter before you now, is this; 
Here are three Papers, that by three ſeveral Wit- 
neſſes, acquainted with my Lord's Hand-writing, 
are teſtified, as they believe, to be his Hand. 
writing; if ſo, then there is an End of all, for 
therein is a horrid deal of Treafon contained. 
If theſe Inſtructions, theſe Memorandums, theſe 
Heads that were written down, were my Lord's, 
and he did intend to go with theſe in a Voyage 
towards France, that will be ſufficient of it 1elf, 


if there were nothing elſe in the Caſe, to main- 


tain this Indictment. 

But, Gentlemen, you have in the reſt of the 

Papers that were taken, A great Character of 
the Bearer; that the Bearer had done great 
Things ; that the Bearer could inform them fully 
of every thing; and there ſhould be full and 
intire Confidence put in the Bearer, and a great 
many ſuch Phraſes. 
But, ſays my Lord, I was not the Bearer, it 
was Mr. Aſbton that the Papers were found about; 
it does not appear directly who the Bearer was; 
and they were not found about me. 

Now, Gentlemen, pray let us look a little 
how this Evidence ſtands: Pray where was this 
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Bundle found ? even upon the Gravel, where 
my Lord Preſten and Mr. Aſoton lay; there was 


it found, and my Lord's own Seal witl it. 


How, in the Name of God, came my Lord's 
Scals to be found with other Peoples Papers, if 
they did belong to any body elſe? How came 
they together in that Place? It may be, he had 


a mind to leave his Scals behind him, becauſe 


they would diſcover his Quality. But why 
ſhould my Lord Preto have all this Fear upon 
him? Why ſhould two Men go and take a Ship 
for themſelves and two others; and when they 
came to take Boat, take in my Lord and his Man, 
if they were not the two others that were deſign- 
ed? and this to be done at Night in the Dark ? 
Why ſhould my Lord be under ſuch terrible Ap- 
prehenſions, as to creep into a Hole ſo unfit for 
one of his Quality ? 

Why do you not hear from my Lord ſome 
good Account upon what Occaſion my Lord and 
his Man were going to France? Or whither elſe 
my Lord was really going? for ſome where or 
other it was plain he was going. 

Gentlemen, no Man goes into an Enemy's 
Country without ſome Licence, unleſs he go 
upon ſome ill Deſign: Fear ſeldom is without 
ſome Guilt; and there appears, throughout the 
whole Management of the Story, that there 
was a great deal of Fear upon theſe Gentle- 
men. | 

Beſides, afterwards, when he is taken, and the 
Letters taken with him in the ſame Company, 
you hear what Endeavours there were to ſup- 
preſs the Truth, even by my Lord's deſiring to 
have the Pacquet diſpoſed of; and my Lord's 


Man gave one of the Seamen half a Crown to 


ſay they were going to Flanders, not to France. I 
ſuppoſe the Man knew how unfit it was to be 
known that they were going to France: And 
my Lord's two Companions ſpared for no Pains 
to get the Pacquet thrown over-voard ; tho' all 
that my Lord ſaid was what great Kindneſs he 
would do him when it lay in his Power, if he 
would diſpoſe of the Pacquet; I ſuppoſe that is 
very eaſily intelligible. 11340] 
Gentlemen, there is one thing which is men- 
tioned in one of the particular Letters, that. I 
deſire particularly to obſerve to you, and that is 
all I ſhall ſay to you: Here is a Letter in my 
Hand that in divers Places has ſomewhat remar- 
kable ; it ſays, Tour Daughter and I muſt ſtarve, if 
this Government can make us: That the Party did not 
repine at all for having loſt all for your Sake, which 


your Favour had beſtowed. And in another Place 


this Letter doth ſay, Jour Daughter grows very 
tall, and very pretty, as I am told. But that which 
I chiefly mention it for, is, it's twice mentioned, 
My. Lord will tell you all my Condition, how I have 
been uſed ; and I have told my Lord my Condition : 
what I deſire of you, he thinks very moderate. 

And pray conſider and remember, that the 
firſt Article of my Lord's Paper, that is taken 
to be under my Lord's own Hand, there is TWO 
thouſand Pounds to the Lady D. 

Now if any Body ſhould put theſe together, 
do they lack any great Interpreter for2 for my 
part I leave them to you. 

Then in another Place, towards the End of 
the Letter, it is ſaid, Pray, Sir, ask my Lord bow 
IT have been ited. 

Now this Letter being thus taken, and there 
is never a one of the relt that was a Lord, do 
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you think any of the reſt was meant? I muſt 


leave it to you. 


If my Lord Preſien had produced any Teſtimo- 
ny to prove his own good Carriage and Beha- 
viour towards the preſent Government, it had 
been very much for his Advantage, and might 
have had great Weight with you; but when 
Things appear only in this manner as they do 
now, I muft leave it to you. 

Gentlemen, tis a great Matter, and of great 
Moment; it thote that conſpire againſt the 
Kingdom, againſt the Proteſtant Religion, and 
againſt the preſent Government, may do it with 
Impunity, it will be worth the Conſidering what 
the Conſequence of that may be. Your own 
Conſciences require you to do Right and Juſtice 
on both Sides; and if you are ſatisfied he is Not 
Guilty, you will find him ſo; if you are ſatis- 
fied that he is Guilty, you will find him ſo. 

L. Prejion. My Lord, may I have the Liberty 
to fay any thing before the Jury go out? 

L. C. J. Holt. Your Lordſhip ſhould have ſaid 
what you had to ſay before: It is contrary to 
the Courſe of all Procedings in ſuch Calcs to 
have any thing ſaid to the Jury after the Court 
has ſummed up the Evidence; but we will diſ- 
penſe with it. What has your Lordſhip to ſay? 

L. Preſton. My Lord, I humbly thank your 
Lordihip ; I am not acquainted with ſuch Pro- 
ceedings, 


L. C. J. Holt. My Lord, you know I permit- 


ted your Lordſhip to interrupt me as much as 
you wou'd, which was never done before in any 
ſuch Caſe. | | 

L. C. J. Pollexfen. It is contrary to the Courſe 
of the Court: But yet if you have any thing 
to ſay to the Court or the Jury, for this once 
we permit it. | 

L. Preſton. Gentlemen of the Jury — 

L. C. J. Holt. My Lord, what you have to ſay, 
pray direct yourſelf to the Court, that we may 
hear what it is. 47 

L. Preſton. My Lord, J only deſire the Jury 
may be informed, that I am a Proteſtant, that I 
was baptized in the Religion of the Church of 
England, and have always lived in it, and hope 
to die in it. My Lord, 'tis true, things have 
been urged with Severity againſt me that are a 
little hard, in making that, which I hope will 
amount to but a Preſumption, to be a Proof; as 
in the Caſe of the Letters that are written in a 
Cant, and my Intention to go to France, and 
thoſe Words in the Letter, where my Lord the 
Bearcr is named. But your Lordſhip obſerves, 
That that Letter is not directed to any body, and 
that is full of Cant as well as all the reſt ; Why 
ſhould I be ſuppoſed to be the Bearer any more 
than either of the others, and they were found 
about one of them? But, my Lord, for the 
Reaſon of my going beyond Sea, it was this; I 
deſigned to go to Flanders, or any Place I could 
be driven to, and that ought not to be wondred 
at; forreally I who had lived quietly after the 
Loſs of my Places, upon this Revolution, and 
{ſuffered great Inconveniences in my Eſtate, and 
was retired to my own Houſe, with a Deſign 
to live a retired Life, was impriſoned twice in 
the Tower, and proclaimed a Traitor .in every 
Market 'Town, without any Indictment; and 


my Impriionment tended greatly to the impair- 


ing my Health atd my Fortune; all this made 
me very uneaſy here: and, my Lord, I went 
under 
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under a fixed Reſolution to go to Flanders, or any 
Place where I thought I could be quiet. 

L. CJ Holt. My Lord, your Lordſhip ſhould 
have faid all theſe Things before, for it is not 
the Courſe to reply upon the Court ; if you had 
had any Thing to fay, you know we heard you 
out of Courſe, and I let you interrupt me as 
much as you did think fit, though that has not 
been allowed at any time before. But, my Lord, 
pray let me ſay one Thing more: Suppoſe your 
Lordſhip did think yourſelf hardly uſed, though 
I know not any Reaſon you had to think ſo; 
yet your Lordſhip muſt remember, it was in a 


Time of Danger that your Lordſhip was taken 


up before, and you had ſhewed your Diſſatis- 
faction with the preſent Government, and there- 
fore they were not to be blamed if they ſecured 
themſelves againſt you; but if you had a Mind 
to retire into the Country, or to go Abroad, was 
France the only Country you could chooſe? a 
known declared Enemy's Country, at open War 
with the Government? 

L. Preſton. My Lord, I beg your Lordſhip's 
Pardon, if I give any Offence. 

L. C. J. Holt. No, my Lord, you give me no 
Offence at all; but your Lordſhip is not right 
in the Courſe of Proceedings; I acquaint you 
with it not by way of Reproof, but by way of 
Information. | 

L. Preſton. Then I hope the Gentlemen of 
the Jury will conſider, that all that is alledged 
againſt me is but Preſumption ; my Life and 
Fortune, my Poſterity and Reputation, are all 
at Stake; I leave all to the Jury's Conſideration, 
and the God of Heaven direct them. 

L. C. J. Holt. If you go on thus to reflect up- 
on the Court, you will make the Court to re- 
flect upon you. The Jury hear how the Evi- 
dence has been ſtated: I think it has been done 
very impartially, and without any Severity to 
you: Why ſhould you think we would preſs the 
Evidence further than it ought to go againſt 
you? You are a Stranger to moſt of us, and I 
am ſure we do not deſire your Life; but ſtill we 
mult take care that Juſtice be done to the Go- 
vernment and the Kingdom, as well as to any 
particular Perſon ; and Evidence that is given 
muſt have its due Weight and Conſideration : 
If any one can deſign innocently to go into 
France, at this time of Day, with ſuch Papers, 
and in fuch a manner, that I leave to the Jury's 
Conſideration. 


Then the Fury withdrew, to conſider of the 
Evidence, and the Court adjourned for a little 
while, and return d in half an Hour; and the 
Fury came in, aud were called over, and 
appeared. 


g — of Ar. Are you all agreed of your Ver- 
Jict ? 

Jury. Yes. 

Cl. of Ar. Who ſhall ſay for you? 

Jury. Our Fore-man. 

Cl. of Ar. Sir Richard Grahme, hold up your 
Hand (which he did) Look upon the Pritoner. 
How ſay you? Is he guilty of the Felony and 
High-Treaſon whereof he ſtands indicted, or 
not guilty ? 

Foreman. Guilty. 

Cl. of Ar. What Goods and Chattels had he? 

Foreman. None at all that we know of. 

Then the Verdict was recorded. 
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L. C. J. Pollexfen. I think, truly, Gentle- 
men, you have done according to your Evi- 
dence ; and though it be a hard Caſe upon par- 
ticular Men that have brought themſelves into 
theſe Inconveniences, yet it is neceflary Juſtice 
ſhould have its due Courſe, or elſe there is no 
longer living for any Man in any Society or 
Government. 


Then the Priſoner was carried back to Newgate, 
and the Court adjourned till Monday Morn- 
ing following at Seven a Clock. 


Die Lung, xix Fanuarii, 1690. 


The Court being fate, the Fury was called 
over, and the Appearance of thoſe who au- 
ſevered Recorded. Then Mr. Aſhton and 
Mr. Elliot were brought to the Bar; but 
Mr. Elliot was ordered to be carried back 

_ to Newgate, the King's Council reſolving 
fo try Mr. Aſhton by himſelf. 


1 ASHTON, hold up thy Hand 

(Which he did.) Thoſe Men that you ſhall 

hear called, and Perſonally appear, are to paſs be- 
tween our Sovereign Lord and Lady our King 
and Queen, and you upon your 'Trial of your 
Life and Death. If therefore you will challenge 
them, or any of them, your Time is to ſpeak as 
they come to the Book to be Sworn, and before 
they be Sworn. 

Mr. Ashton. Pray ſtay a little. | 
L. C. J. Holt. What fay you, Mr. Aſhton 2 
Mr. Afton. My Lord, I humbly deſire your 

Lordſhip will allow me the Benefit of Pen, Ink, 
and Paper. | 

L. C. J. Holt. Pray let him have Pen, Ink, 
and Paper. | 

Mr. Afſbton. And likewife that you would 
give my Sollicitor leave to be as near me as poſ- 
fibly he can, only to refreſh my Memory, if 
I ſhould forget any Thing. 

L. C. J. Holt. That is a Thing you cannot of 
Right demand, the other of Pen, Ink, and Paper 
you may. | 

Mr. Afvton. My Lord, I ſhall acknowledge 
it as a very great Favour. 

L. C. J. Holt, That is an Innovation that 
ought not to be; the Court cannot allow it. 

Mr. Aſpton. I acknowledge it a Favour, but 
if the Court thinks it not fit to allow it, hat- 
ſoever your Lordſhip ſhall order I readily ſub- 
mit to. | 

L. C. J. Holt. You ſhall have Pen, Ink, and 
Paper; and what is fit for the Court to do they 
will do it. 

I. C. Baron. If the Witneſſes ſay any thing 

that you do not hear, you muſt ek to the 
Court, and you ſhall have them ſay it over 
again. 

Pen, Ink, and Paper was given to the Priſoner. 

Cl. of Arraigu. Sir William Hedges, Knight. 

( He appeared.) | 

Mr. Aſbton. My Lord, I would not trouble 
your Lordſhip and myſelf with unneceffary 
Challenges; I intend to put myſelf with an 
intire Dependance upon the firſt Twelve Men 
that appear, be they who they will. 

| Mmm 2 | I. G J. 
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L. C. F. Holt. What you pleaſe for that mat- 
ter, you have your own Choice. | 

Mr. Afton. Whoever they are, I ſubmit to 
them ; I know them not. 

Cl. of Arr. Swear Sir Milliam Hedges. 

(Ii bich was done. 

Aud ſo were the Eleven next ſucceeding in the Pau- 

nel; and the Names of the Twelve 7 ah follow. 
Sir William Hedges, Knight. 

obn IWWolttenholm, Eſq; 

ames Boddington, Eſq; 


. Thomas Fohnſon, Eſq; 


Ralph Bucknall, Eſq; 

Lucy Knightly, Eſq; 

Thomas Cuthbert, Eſq; 

John Herbert, Eſq; 

Zobn Tully, Eſq; 

Thomas Smith, Eſq; 

IWilliam Il ithers, Eſq; and 

Daniel T homas, Eq; 

Then the Fury were numbered, andProclamation made 
For Information and Evidence inthe uſual manner. 


Mr. Aſpt. Gentlemen of the Jury, if you 
deſire Pen, Ink, and Paper, I hope the Court 
will take care to provide them for you. 

L. C. J. Holt. Ay, ay, let the Gentlemen of 


| the Jury have Pen, Ink, and Paper. 


| (li bich was done. 
Cl. of Arr. ohn Aſbton, hold up thy Hand. 
(I Vich be did.) | 

Gentlemen, you that are ſworn, look upon 
the Priſoner, and hearken to his Cauſe: He 
ſtands indicted by the Name of ohn Aſhton, 
late of the Pariſh of St. Paul's Covent-Garden, in 
the County of Middleſex, Gent. For that he, 
together with Sir Richard Grahme, late of the 
Pariſh of St. Aun, in the Liberty of Weſtminſter, 
Baronet, who ſtands convicted of  High-Trea- 
ſon, and Edmund Elliot, late of the Pariſh of 
St. Fames, in the ſaid Liberty, Gent. For that 
they as falſe Traytors, Ec. (Prout in the Indict- 
ment, mutatis mutandis and againſt the Form 
of the Statute in that Caſe made and provided. 
Upon this Indictment he has been Arraigned, 
and thereunto hath pleaded Not Guilty, and 
for his Trial hath put himſelf upon God and the 
Country, which Country you are; your Charge 
is, to enquire whether he be Guilty of the Fe- 


lony and High-Treaſon whereof he ſtands in- 


dicted, or not Guilty; if you find him Guilty, you 
are to enquire, what Goods or Chattels, Lands 
or Tenements he had at the Time of the Felony 
and High-Treaſon committed, or at any time 
ſince; if you find him Not Guilty, you are to 
enquire whether he fled for it; if you find that 
he fled for it, you are to enquire of his Goods 
and Chattcls as if you had found him Guilty; if 


you find him not Guilty, nor that he did fly for 


it, you are to ſay ſo, and no more, and hear 
your Evidence. | 
Mr. Knapp. May it pleaſe your Lordſhip, and 
ou Gentlemen of the Fury ; This is an Indict- 
ment of High-Treaſon againſt ohn Aſhton, the 


=> Priſoner at the Bar, and the Indictment, Gentle- 


men, charges him, 'That he, as a falſe 'Traytor 


" againſt their preſent Majeſties King William and 


Queen Mary, his Supreme and Natural Lord and 
Lady, not weighing the Duty of his Allegiance, 
did, upon the Twenty-ninth of December laſt 
paſt, together with Sir Richard Grahme, who 


ſtands convicted, and one Edmund Elliot, and 
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divers other ill diſpoſed Perſons, unknown to 
the Jury, did conſpire, imagine, and intend 
to depoſe and deprive the King and Queen, 
and to bring them to Death and Deſtruction, 
and to ſubvert and alter the Government; and 
to cauſe War and Rebellion within this King- 
dom againſt their Majeſties; and to bring theſe 
Intentions and Purpoſes to paſs, the Priſoner, 
with the reſt of them, did prepare divers Notes, 
Papers, Letters, and Memorandums in Writing, 
which were to inſtruct the French King, and 
other Enemies of the King and Queen, of the 
Number of their Majeſties Men of War, how 
they were Mann'd, and the Names of the Com- 
manders of ſeveral of them, and to inform them 
how the Caſtles and Forts of Portſinouth, Southſea, 
and Goſport were fortified, and how they might 
be ſurprized by the King's Encmies, and of the 
Times, Ways and Means how they might invade 
the Kingdom, in order to depoſe the King and 
Queen; and to procure and incite ſuch an In- 
vaſion ; and further to bring theſe Purpoſes to 
paſs, the Priſoner and the other Traytors did 
ſecretly conceal, and detain in their Cuſtody, 
ſeveral Bills of Exchange for the Payment of 
Money to the King's Enemies, and the ſeveral 
Letters, Notes, and Memorandums before men- 
tioned, which were for the Purpoſes I before 
opened to you; and further, to bring theſe Pur- 


poſes and treaſonable Intentions to paſs, they 
did for One hundred Pounds hire and prepare a 


Ship, which was to carry them ſecretly out of 
this Kingdom into France, with an Intent there 
to deliver theſe Inſtructions, and Memorandums, 
and Bills of Exchange into the Hands of their 
Majefties Enemies ; and did hire a Boat to carry 
them to the Ship, and did enter into it at St. Ce- 
ment Danes, within your County, and rowed to 
the Ship, and went on Board the Ship, and there, 
with the Bills of Exchange, Notes, and Memo- 
randums, they ſet fail to go to France, in order 
to deliver them to the French King, and other 
Enemies of the King and Quzen ; and the Indict- 
ment doth further ſet forth, that there hath, and 
ſtill is a War between the French King, and our 
King and Queen, and that he and his Subjects 
are Enemies to the King and Queen and their 
Subjects; and that during this War, the Priſoner, 
together with the reſt that were before named, 
were adhering to the King and Queen's Enemies 
in this War; and in purſuance thereof, did pre- 
pare ſuch Letters and Inſtructions before opened, 
and had, and concealed in their Cuſtody, and 
hired a Ship and a Boat, and went into the Ship, 
and ſet ſail in order to go for Fance, to aid and 
aſſiſt the King's Enemies there with Money, 
Intelligence, and Counſel ; and this is laid to 
be againſt the Duty of his Allegiance, againſt 
the Peace of the King and Queen, their Crown 
and Dignity, and againſt the Form of the Statute 
in that Caſe made and provided. To this he hath 
pleaded Not Guilty ; if we prove him Guilty, 
you are to find him Guilty. 

Mr. Serj. Thompſon. May it pleaſe your Lord- 
ſhip, and you Gentlemen of the Jury, The Pri- 
ſoner at the Bar ſtands indicted of a very heinous 
Offence, no leſs than High-Treaſon, the greateſt 
Offence that can be committed againſt any Hu- 
man Law. You have heard the Particulars in 
the Indictment read, I will not trouble you with 
any Repetition, but go to open the Evidence ac- 
cording to the Steps that are obvious in the Caſe. 

| You 
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You have heard in general, the Deſign was to de- 
poſe this King and Queen, which the Law ſ ex- 
pounds to be to bring them to Death and De- 
ſtruction: You have heard it was to alter the 
Government, and cauſe a Rebellion in the King- 
dom, and to bring in foreign Power; and theſe 
are laid to be the Heads of the Offences that the 
Priſoner ſtands charged with. 

Gentlemen, the firſt Step that was made in this 
Matter was by the Priſoner at the Bar; for there 
was one Mr. Burdett, which it ſeems had been 
one of his Acquaintance, and had undertaken 
to bring him acquainted with a Perſon that could 
furniſh him with a Ship ; and in order to that, 
one Mrs. Pratt, that had the Management of the 
Smack which belonged to -her Husband, ſhe, by 
'Burdett's Means was brought to Burdett's Houle, 
where ſhe met Mr. 4/bton, the Priſoner at the 
Bar, and they had ſome Treaties about the Hi- 
ring of a Ship ; the Purpoſe declared by the Pri- 
ſoner then, was to hire a Ship to go to any Part 
of France, and he would give a conſiderable Re- 
ward for it; he ſaid it was for himſelf and Three 
more. 'They did not come to any Concluſion 
about the Ship, but there was an Appointment 
made to have the Maſter of the Ship to meet 
with them at the Wonder Tavern in Ludgate- 
Street ; and in order to that, Paſeley, that is the 
Maſter, and the Woman came there, and met 
with Mr. Aſhton ; but becauſe Mr. Burdett was 
not there, they came only to this Propoſal, One 
hundred and fifty Pounds was demanded for the 
Hire of this Veſſel ; but there being no Conclu- 
ſion then made, they thought it better to do it at 
Burdett's Houſe, and about a Day after they came 
to Mr. Burdett's, and then it hapned that Elliot, 
one of the Perſons that is indicted, but not one 
before you, came thither too ; and at that Time 
it was agreed to give One hundred Pounds for the 
Hire of the Ship. Ninety-three Guineas were 
depoſited in Mrs. Burdett's Hands ; and there was 
a Token paſt betwixt them by the breaking of a 
| Six-pence, one part whereof was to lie with 
Mr. Aſhton, and the other with Mrs. Burdett ; 
and whenever the Maſter of the Veſſel brought 
back the broken Piece of Six-pence that Mr. Aſuton 
had, then ſhe was to pay the Money, that being 
the Sign that they had attained their Ends, and 
were ſafely landed in France. 

The next Step they take is this, they appoint to 
meet at the Seven-Stars in Covent-Garden, thither 
the Maſter of the Veſſel and the Woman were to 
come, and that was near the Time, that very Day 
that they deſigned to go down; and there was 
Mr. Aſoton and Mr. Elliott, but the other Perſon 
did not appear as yet ; there the Seamen were or- 
dered to go along with them, and thence they went 
down to the Water- ſide, to Surrey Stairs, and the 
Waterman was called, and in the mean time came 
my Lord Preſton and his Man to them, and they 
four did go in that Boat, by the Direction of the 
Maſter, and were carried on Board his Smack. 

Aſter they came on Board (for I would note 
the particular Circumſtances) they were very 
apprehenſive of Danger, for they knew what 
they went about, their own Guilt gave them 
Reaſon of Fear, and when they came near a 
Man of War, which lay at Anchor in Long-Reach 
in the River, they deſired the Maſter to hide 
them, that they might be ſafe from any Search, 
and they were hid and put cloſe under the Hat- 
ches for ſome time; afterwards when they came 
to another Place of Danger, it was by the Block- 


for High-Treaſon. 


433 


Houſes at Graveſend (as they apprehended) there 
they deſired to be hid again, and fo they were put 
in that Place, where they were in very difficult Cir- 
cumſtances under the Hatches, and there they re- 
mained till a Pinnace, that had been ſent to inquire 
after them, came and boarded this ſame Veſlel. 

Upon its boarding of them, the Captain made 
a Search, and found theſe Gentlemen, my Lord 
Preſton, Mr. Afton, and Mr. Elliot, and I ſuppoſe 
his Man alſo, all hid under the Hatches. 

Then the next Thing which is obſervable, 
Gentlemen, and the great Matter that will ſhew 
where the Treaſon was, is this, There was a 
Bundle of Papers that was on Board, ready pre- 
pared, if they had not been ſurprized, but could 
have had an Opportunity for it, to have been 
caſt over-board, and there was Lead fixt to it, 
to have ſunk it, and Mr, After, the Priſoner 
at the Bar, was the Perſon that concealed this 
Bundle of Papers, betwixt his Body and his 
Coat, and from thence it was taken by the Cap- 
tain that took them. | 

When they were ſo taken, the Captain, accord- 
ing to his Duty, was bringing the Priſoners to 
I biteball, they deſired to go on Shore at Graveſ- 
end, but the Captain did not think that ſo fit, but 
carried them on Board the George Frigat, and then 
you will hear theſe Gentlemen did fall into a 
Treaty with the Captain to ſuppreſs theſe Pa- 
pers ; and one Inſtance I remember they did tell 
him, that ſince there were a Parcel of Pa 
that he had taken out of my Lord Preſton's Poc- 
ket, he might take off the Lead and fix it to thoſe 
Papers, and fink the others; and what ſhould 
he have for it? they promiſed him great Re- 
wards, they told him he might be a great Man, 
he had an Opportunity of making his Fortune ; 
and when that would not do, they uſed many 
Threatnings to him, all which will appear in 
the ſeveral Circumſtances that the Witneſſes will 
tell you of. 

I come, Gentlemen, in the laſt Place to ſhew 
you, That all the whole Conſpiracy, all this 
Treaſon, did lie hid under this Bundle of Papers 
that were taken from Mr. Aſhton, and fo he might 
well be afraid of having them opened, for there 
you will find a formed Deſign to alter this Go- 
vernment by a French Power and Aſſiſtance; and 
they contain ſo many Particulars, that in regard 
I would not do the King's Evidence Injury on the 
one hand, nor the Priſoner on the other, I will 
forbear repeating the particular Inſtances, 

Gentlemen, You will have all the Letters and 
Papers read ; but in the General, I muſt needs 
ſay, you will find it manifeſt, that there is 
a black and wicked Conſpiracy to introduce a 
foreign Power to eſtabliſh the Proteſtant Re- 
ligion, and that by a Popiſh Intereſt, and to ſet- 
tle our Laws, Liberties, and Properties, by a 
French Army. And let them pretend what they 
will for the Proteſtant Religion, when you hear 
theſe Papers read, no-body will imagine it was 
to any other Purpoſe (if the Plot had taken Ef- 
fect) but to have what Religion, what Laws the 
French King had pleaſed to impoſe upon us. 

If the Priſoner be Guilty, Gentlemen, of theſe 
Matters, I know you will do your Duty ; but if 
he be not Guilty, God forbid that you ſhould 
find him Guilty. 

L. C. J. Holt. Call your Witneſſes, Brother. 

Mr. Serj. Z hompſon. We begin with Mrs. Pratt. 
| She was Sworn. ; 

Sir W. 
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Sir N. Wil. Look you, Mrs. Pratt, here is 


another Gentleman at the Bar to be tried, againſt 
whom you are called as a Witneſs. 


Mrs. Pratt. Yes, my Lord. 

Sir //”. Hi]. Pray hear what we ask you. Pray 
do you give the Court and the Jury an Account, 
what Treaty you have had with that Gentleman, 
about a Veſſel to go to France, and what was 
done in it. 

. Mrs. Pratt. If it pleaſe you, my Lord, I was 


ſent for to Mr. Burdett's Houle in Queen. Street by 


Cheapſide, to know whether he could have a Smack 
to go for Frauce; I told him yes, I could help 
him to one; he told me, there were two or three 
Gentlemen bound for France, as Merchants to 
fetch Silk, and I was at Mr. Burdett's two or three 
times, and at laſt Mr. Aſhton met me there. 

L. C. J. Holt. Look upon the Gentleman, is 


that he? 


Mrs. Pratt. Yes, that is the Gentleman, and 
he met me there, and meeting with Mr. Aſhton, 
he hired the Veſſel; but firſt of all, he deſired 
us to meet at the Dog Tavern upon Ludgate-Hill, 
to make the Bargain, and we did meet there, 
and were there about an Hour, or an Hour and 
a half, and Mr. Burdett did not come; and the 
next Morning, Mr. Aſbton deſired me to meet 
him at Mr. Burdett's again; and the next Morning 
met at Mr. Burdett's, and there we made the 
Bargain for 100 J. and there was Six-pence broke 
in two pieces. 


Mr. Serj. Tremain. Was the Hundred Pound 


paid ? 
Mrs. Pratt. Yes, but we agreed on the Tue/- 


day Morning, and there was a Six-pence broken 
in two, and Mr. A/htou had both the Six-pences 


in his Hand, and the Tueſday Night the Hundred 
Pound was paid at Mrs. Burdett's. 

Mr. Sol. Gen. Who was by? 

Mrs. Pratt. 'There was one Mr. Elliot, and 
the Maſter of the Smack, and Mrs. Burdett. 

Mr. Serj. Tremain. Did they pay the Money 
in Gold or Silver ? 

Mrs. Pratt. This Gentleman, Mr. Afton, 
told the Money, there was 93 Guineas and a 
Six-pence, and Mr. Aſhton gave one half of the 


broken Six-pence with the 93 Guineas to Mrs. 


Burdett; and when the Maſter of the Veſſel 
brought the other half of the Six-pence, or I, 
either of us, we were to have the 100 J. 

Sir V. Ii]. Pray to what Place did they hire 
the Ship to go ? 

Mrs. Pratt. To France. 

Sir V. Wil. Who hired tne Ship? 

Mrs. Pratt. 'That Gentleman. 

Sir I. I}/il. Who paid the Money? 

Mrs. Pratt. That Gentleman, Mr. Aſhton. 

Sir V. Vll. To what Hand was the Money 
paid ? | 

Mrs. Pratt. It was paid in Mrs. Burdett's Bed- 
Chamber, into her Hand. | | 

Sir N. Ul. Who broke the Six-pence ? 

Mrs. Pratt. Mr. Afton, that Day the Bargain 
was made. | 

Sir H. i]. Who carried it away? 

Mrs. Pratt. When the Money was paid, Mr. 

Aſhton had one, Mrs. Burdett had the other Part. 

Mr. Serj. Tremain. To which Part of France 
were you hired to go? | 


Mrs. Pratt. To any Part where they could 


touch. 
Mr. Serj. Tremain. Pray did they give you 
any Note about any Thing? 2 
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Mrs. Pratt. Yes, they gave me one Note to 
meet at the Dog Tavern, and another to meet at 
the Seven-Stars in Covent-Garden. 

Mr. Serj. Tremain. Who gave you the Notes? 

Mrs. Pratt. Mr. Aſhton and Mr. Elliot. 

Mr. Serj. Tremain. Look upon that Note. 

(Which ſhe did. 


Mrs. Pratt. This to my beſt remembrance Mr. 


Aſhton wrote, I cannot well remember the Hand. 

Mr. Serj. Tremain. Did Mr. Aſi;ton deſire to 
meet at the Dog Tavern? | 

Mrs, Pratt. Yes, and he did meet at the Dog 
Tavern, but Burdett did not. 

L. C. 7. Holt. When did you meet at the Dog 


Tavern? 


Mrs. Pratt. On the Monday Night before 
New Tear's Day. 

L. C. F. Holt. When was the Money paid ? 

Mrs. Pratt. On Tue/day Night, at Mrs. Burdett's. 

Mr. Serj. Tremain. After the Money was paid, 


what did you do the next Day ? 


Mrs. Pratt. Mr. Aſhton ordered a Note to be 
written, to meet at the Seven-Stars in Covent- 
Garden, at one Mr. Rigby's. | 

L. C. J. Holt. At what Time were you to go 
to Rigby's? 

Mrs. Pratt. A Wedneſday Night. 

L. C. 7. Holt. But at what Time? | 

Mrs. Pratt. Some time about 'Ten a Clock, 
and we came there accordingly. | 

Mr. Sol. Cen. Who was with you at Rigby's? 

Mrs. Pratt. 'There was the Maſter of the Veſ- 
ſel, Mr. Aſhton and Mr. Elliot, and two Gentle- 
men more, that I never ſaw before nor ſince. 

Sir M. Hil. I ask you again, who firſt treated 
with you about hiring this Veſſel? _ 

Mrs. Pratt. Mr. Burdett firſt treated with me 
about it? 

Sir V. Mil. Who next? 

Mrs. Pratt. Mr. Aſhton. | 


Sir V. Mil. Who made the Bargain with you? 


Mrs. Pratt. Mr. Aſhton. 

Sir V. Mil. Who paid the Money? 

Mrs. Pratt. Mr. Aſhton. 

Sir V. Wil. What can you fay more? 

Mr. Serj. Tremain. Pray let me ask you, when 
you came to Mr. Rigby's, in what manner did 
you go away from his Houſe, and what was ſaid 
at parting ? 

Mrs. Pratt, Mr. Aſhton was not there himſelf 
at firſt, but he and Mr. Elliot, and two other 
Gentlemen were there afterwards, and Mr. Aſb- 
ton's Wife ſaid ſomething about Papers hove in 
a Hat at Court, and about ſome Bodies being 
choſen ; and one of the Gentlemen ſaid there 
was nothing in that, I was one that was choſen 


' laſt Year. 


Mr. Serj. Tremain. Did Aſton and Elliot go 
out together from Mr. Righy's? 

Mrs. Pratt. I did not ſee them go. 

Mr. Trevor. Had you any Directions from 
Mr. Aſhton to ſend for a Hamper or a Trunk? 

Mrs. Pratt. Yes, that was at Mr. Burdett's 
Houſe. 

Mr. Trevor. When was that Hamper and 
Trunk to be ſent for ? 6 

Mrs. Pratt. On the Wedneſday Night before 
we went to Rigby's Houſe. 

Sir M. Mil. Do you know one William Paſeley ? 

Mrs. Pratt. Yes. 

Sir W. Mil. Was he with them? 

Mrs. Pratt. Yes, he was with them. 

Sir . 
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Sir . 1/41, What Occaſion brought him thither ? 

Mrs. Pratt. I carried him to Mrs. Burdett's Houle. 

Mr. Trevor. Pray did the Priſoner deſire to 
ſee the Maſter of the Veſſel, or ſpeak with him? 

Mrs. Pratt. Yes, and when I brought him, 
he faid he liked him very well. 

Mr. Trevor. What is the Maſter's Name? 

Mrs. Pratt. William Paſeley. | 

Mr. Serj. Tremain. Had you any Diſcourſe 
with Mr. A/>ton's Wife after they went away? 

Mrs. Pratt. We had little Diſcourſe, only ſhe 
gave me ſome Victuals and Drink; and ſhe faid 
ſhe hoped I would not tell of her Husband. 

Mr. Serj. Tremain. What elſe did ſhe fay ? 

Mrs. Pratt. She hoped God would deliver 
them out of the Lyon's Mouth. 

Mr. Serj. Tremain. Did ſhe ſay any Thing 
about Cock-crowing ? | 

Mrs. Pratt. Yes, ſhe ſaid ſhe thought ſhe 
ſhould have no good Luck, for the Cock crowed. 

Mr. Serj. Tremain. Who was by in the Cham- 
ber when the Money was paid ? 

Mrs. Pratt. There was the Maſter of the 
Veſſel by, and Mrs. Burdett. 

Furyman. My Lord, I heard her ſay ſome- 
what of ſome Papers, which I do not very well 
underſtand. Does ſhe know of any Papers that 
the Priſoner had ? 

Mr. Serj. Tremain. 
Two Notes. 

L. C. J. Holt. She talks of Papers being ſhaken 
in a Hat, but nothing can be made of it. 

L. C. J. Pollexſen. If you would ask her any 
Queſtions before ſhe goes, now is your time to do 
If, 

Mr. Ashton. My Lord, I deſire ſhe may ſtand 
up again. Mrs. I ask a Queſtion, not ſo much 
in Kindneſs to myſelf, as Juſtice to another 


That was only about the 


Gentleman. You ſay Mr. Elliot writ one of the 
Notes. 
Mr. Pratt. Yes, as I remember, it was that 


to meet at Mr. Rigi. 

Mr. Ashton. I do it to juſtify that Gentleman, 
take that Note upon myſelf; and you ſay I 
hired the Ship, and Mr. Elliot was by. 
I. C. J. Holt. Look you, Mr. Aſton, Mr. Elliot 
is not now upon his Trial, it concerns you only 
to ask ſuch Queſtions as relate to yourſelf. What 
is ſaid now concerning Mr. Elliot, goes for no- 
thing againſt him. | 

Mr. Aſhton. My Lord, I do it only to do 
him Juſtice. | 

L. C. J. Holt. But you are to ask Queſtions 
only for yourſelf. | 

Mr. Afton. Remember, good Woman, you 
are upon your Oath; and have a Care of for- 
ſwearing yourſelf; my Blood is at Stake. 


Mrs. Pratt. I am ſure I ſay nothing but the 
Truth. | 
Mr. Aston. Did I ever ſpeak to you of going 


to France ? | 

Mrs. Pratt. Yes, you did. 

Mr. Aſton, As! hope for Salvation I did not. 

Mrs. Pratt. And another Thing you told me 
more, if I helped this well away, you would help 

me to the Earning of 1000 J. before Lady-Day. 

Blr. Aton. Gentlemen, as to what was ſaid 
of that kind, of helping her to 1000 J. is no great 
Matter to the Thing in Hand ; for if I was 
minded to go out of the Kingdom, it was neceſ- 
{ary to uſe all Arguments J could, to perſuade 


her to help me to go away. 


for High-Treaſon. 


L. C. J. Holt. Mr. Aßbton, you muſt ſtay your 
time before you ſpeak to the Jury; make your 
Obſervations upon the Evidence to yourſelf, you 
ſhall be heard at large all that you can ſay in 
your proper 'Time. 

Mr. Afpton. I do aſſure myſelf, my Lord, of 
all the Favour that can be ſhewn to a Man in my 
Circumſtances. 


L. C. F. Holt. You ſhall have all that is juſt, 
I do aſſure you. 
Mr. Ashton. My Lord, I am glad in the Cir- 


cumſtances I am in, that I am to be tried before 
your Lordſhip. But, good Woman, by Virtue 
of the Oath that you have taken, did 1 ever ſpeak 
to you directly or indirectly of going to Fance? 

Mrs. Pratt. Yes, and you asked for a Hole 
" hide what you might have occaſion to keep 
ecret. 


Mr. Aſbton. But I ask you about going to 
France; did I ſpeak to you about going to France £ 
Mrs. Pratt. Yes, you did. 


Mr. Afhton. Then, as I hope to be ſaved, I 
never ſpoke directly or indirectly of going to 
France to her. 

Mrs. Pratt. You were not to go for Holland 
or Flanders, J am ſure. 

Mr. A/>tow. Nay, I did take it for granted, 
that you did know before I met you, that we 
were to go to France ; but I never ſpoke to you 
of it in my Life, that I am ſure of ; but I only 
urge this to let your Lordſhip know, that Wo- 
man has forgotten herſelf. 

L. C. J. Pollexfen. Mr. Aſhton, You will have 
all lawful Favour ; but your Time for arguing 
upon the Evidence is not come. 

Mr. Serj. Thompſon. You muſt ask your Que- 
ſtions now, and make your Obſervations after- 
wards; you muſt reſerve yourſelf for that, till 
after we have done. 

Mr. Aſhton. But then, my Lord, I ſhall have 
too many 'Things for my Memory to retain ; and 
therefore I beg leave, as they occur to my Me- 
mory now, and as the Witneſſes go along, to 
make my Obſervations. 

Mr. Serj. Tremain. Mrs. Pratt, Pray, when 
the Veſſel was hired, and you were told it was 
to go to France, what Perſons did Mr. Aſbion ſay 
were to go with him ? 

Mrs. Pratt. Three Perſons he ſaid were to go, 
but he did not name them. 

Mr. Serj. Tremain. 'Then ſet up William Paſeley. 

| (Which was done.) 

Sir N. Williams. What can you ſay of any 
for the hiring of a Veſſel? 

Paſeley. I did not know the Veſſel was hired 
before I came thither. 

Mr. Serj. Tompſon. 
doſt know. 

Paſeley. The Woman came to me when I was 
at Billing /gate, and ſaid I muſt go a little Way 
along with her; and as we were going, ſhe told 
me it was to go to Mr. Burdett's in Quyeen-Street z 
and when we came there, Elliot and Aſhton were 


Prithee tell us what thou 


not within: But by that time we had been there 


a little while, in came Mr. Aſoton, and preſently 
after him Mr. Elliot; and Mr. Aſtou bid the 
Woman give him the Money out of the Place 
where it was. 

Furyman. My Lord, we do not hear him. 

Sir I. Williams. Pray begin again, and ſpeak 
Out. 
Puaſeley. I met with this Woman at Billingſgate, 


1 
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and ſhe told me I muſt go a little away along 
with her. | 

L. C. F. Holt. That Woman, name her. 

Paſeley. Mrs. Pratt; and I went along with 
her, and askt her where ſhe was going; ſhe ſaid 
up into Dreen-Street; And coming to Queci-Street, 
we went to Mr. Burdett's Houſe, I was never 
there in my Life before. When I came there, 
Aſhten nor Hlliot were either of them there; 
after a little while in came ton, and preſently 
after in came Ellict, and he went up Stairs into 
the Bed-chamber ; and being in the Bed-cham- 
ber, they brought the Money out, rolled up in a 
half Sheer of Paper, ſet up an Edge, and told it 
out at the Window. | 

I. C. J. Holt. Who told it? 

Paſeley. Aſhton told the Money out; and 
after the Money was told, he pulled out two 
pieces of a Six-pence, and when he had pulled 
out the two pieces of a Six-pence, he gives one 
half to this Mrs. Burdett, and the other half he 


kept himſelf; and he bid her pay this ſame Money, 


when the other half Six-pence that Aſoton kept, 
came to this Woman, to match that which ſhe 
had; and after the Money was told, we ſtaid but 
a ſmall while there, and came down Stairs; and 
when we came down Stairs we went down to 
Billingſgate. I think John Fiſver was there, and 
we carried away with us a Trunk and a Hamper ; 
Tabu Fiſber carried the Trunk, and another Man 
the Hamper ; and after that we had carried the 
Things on Board, I came up to the Houle again; 
and after I came up to the Houle, they directed 


us to go to the Seven-Sars in the little Piazza, 


there was a Note written to direct us, which or- 
dered ns to go thither betwixt 10 and 11 at Night. 
When we came there, I think there was neither 
of them there preſent, but by that time we had 
been there a ſmall Space, in they both came 
and fate down ; and a Gentleman came in and 
faid the Cock crowed, and therefore they ſhould 


have no good Luck. And then they talked 


about Papers being toſſed in a Hat, I don't know 
what, and in came two Gentlemen more, juſt 
before we went away, to ſee them; and after 
thoſe Gentlemen had ſeen them, they ſtaid but 
a little while. Says Elliot to me, Maſter, come 
along with me; fo I went along with him, and 
we came to Surrey Stairs, and on the Corner on 
the Left-Hand, there was an Alehouſe. He 
called the Waterman out of the Alehouſe, and 


he bid me go before, and I went down ; and by 


the Time that I had gotten down, the Watcrman 
came and halled his Wherry to, and I went 
in, and by that time I was gotten to the Stern, 
down came Aſoby and Zliot, and my Lord, and 
his Man. 

L. C. J. Holt. You mean Aſhton, not Aſoby? 

Paſeley. Yes, my Lord, that is the Man. 
And after they had got into the Wherry, and 
were ſeated, they bid the Waterman put off 
from Land, and ſo we went through Bridge; 
and after we were through Bridge, we got on 
Board the Smack, and they got into the Cabbin; 
and when they were got into the Cabbin, I cal- 


led my Men, and bid them hale up the An- 


chor, and they did ſo; it proved to be but little 
Wind, but that Tide we got below half-way 
Tree, and were forced there to drop our An- 
chor, and ſtay till the next Morning: The next 
Morning we weighed Anchor, and by that time 
it was Nine a Clock, we got to Long-Reach, 
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where lay the George Man of War, and there 
they hid. | | 

Mr. Sol. Gen. And how was the hiding pray? 

Mr. Paſeley. It was down in the Quarters 
under the Hatches. 

Mr. . Gen. Why did they hide? 

Paſeley. We reckoned they would come on 
Board a Preſſing, and they bid me ſhew my 
Protection. | 

Mr. Serj. Tremain. 
hid ? 

Paſeley. Yes, and after we came by the 
George Man of War, they came up again, and 
remained afterwards in the Cabbin, till we came 
almoſt to Grave/end : A little before we came to 
Graveſend, they all hid again; and when they 
were hid, remained hid all, I think, but only 
Elliot, J think, he popt up; and they were re- 
ſolved to go eat their Victuals; but then I told 
them there was a Barge a coming, and ſo he 
went down again, and there they remained till 
they were taken, for the Barge was on Board 
preſently, and found them there. 

Mr. Serj. Tremain. What kind of Place was 
it that they were hid in? | 5 

Paſeley. They could not ſit, nor ſtand up- 
right in it, but lay all along, or leaned on their 
Elbows. 

L. C J. Holt. 
pray? 

Paſeley. There was Ballaſt, and flit Deal a- 
top of the Ballaſt. 

Mr. Serj. Thompſon. Well, what happened 
when the Captain came on Board? 

Paſeley. When Captain Billop came on Board, 
Maſter, ſays he, you have got a Couple of ſtout 
young Men, I muſt preſs them, or to that Ef- 
fect. I hope not ſo, Captain, ſaid IJ. Why 
what have you to ſhew, ſays he? I told him, I 
had a Protection. Let me ſee it, ſays he: So I 
ſhews him my Protection, and he looks in it. 
Well, ſays he, Maſter, I muſt look farther ; 
and went to rights to the Place where they lay, 
and found them lying all together. After they 
were taken, and were come out, Captain Billop 
commanded them into his Boat, and commanded 
me and my two Men, to go into the Barge ; 
afterwards he ſet his Man on ſhoar at Hungerford 
Stairs; and when we came to /h;tehall Bridge, 
the Gate was not opened, and we ſtaid a little 
while at H/hitehall Bridge; and when we came 
a Shoar, Elliot gave me half a Crown, and bid 
me ſay, when I came upon my Examination, 
that we were bound for Flanders, and not for 
France. 

Mr. Serj. Tremain. Where were you bound 
for, pray? | 

Paſeley. They examined me in the Chamber, 
when they paid the Money, if I knew they 
went to France; and I told them, Yes, very 
well. : | 

Mr. Serj. Thompſon. Did they deſire you to 
go to any particular Port in Fance? 

Paſeley. No, we were to touch at any Place 
we could. | 

Sir I. Williams. 
of Flanders to you ? 

Paſeley. No, they did not. 


Did they deſire to be 


What did they lie upon there, 


Did they mention any thing 


L. C J. Holt. Did any body mention going 
to [ance to you? | 
Paſeley. Ves, they did. They askt me, 


whether I could carry them to France ſafe. 
| L. C. J. Holt. 
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L. C. F. Holt. Who did ask you that ? 

Paſeley. Elliot or Ashton, one of the two, I 
cannor directly ſay which; but if I be not miſ- 
taken, it was Aſhton. 

- Mr. Serj. Tremain. When came you from 
Rigby's at the Seven-Stars 9 Who came away with 

ou? 

Paſeley. 

Mr. Serj. Tremain. 
come out with you ? 

Paſeley. Yes, they did. 

Mr. Serj. Tremain. And did they part after 
they were come out ? 

Paſeley. Yes, Aſhton did go away from us pre- 
ſently after we were come out. 

Mr. Serj. Thompſon. When you came on Board, 
had you any Diſcourſe with Aſoton about going 
to France © 

Paſelcy. No, not that I remember. 

L. C. J. Holt. Did you go on Foot from the 
Seven-Stars ꝰ 

Paſeley. Les. 

L. C. F. Holt. And did they part after you 
came out ? 

Paſeley. Yes, they did. 

L. C. F. Holt. And who went with you, did 
you ſay ? 

Paſeley. Elliot came with me. | 

IL. C. J. Holt. Whither went Mr. Aſhton then? 

Paſeley. I cannot tell, my Lord. 

Mr. So. Gen. What did he ſay to you when 
he went from you ? 

Paſeley. He bid me go along with Elliot. 

L. C. J. Holt. Was Mr. Aſbton there as ſoon 
as you? 

Paſeley. Not quite; but by that time the 
Waterman had got the Boat to the Shore, and I 
in the Stern, they were all come down. 

L. C J. Holt. When Afton came, who came 
along with him? 

Paſeley. I ſaw them all upon the Stair-head; 
I was in the Boat when they came. I never ſaw 
my Lord, till he was upon the Stairs. | 

Juryman. My Lord, 1 deſire to ask him, 
What the Sum of Money was, that was paid at 
Burdett's? 

Paſeley. It was 93 Guineas and Six-pence. 

JL. C. J. Holt. Who brought it? 

Paſeley. It was laid down in the Window. 

L. C. J. Holt. But I ask you, who brought 
it? 

Paſeley. I did ſee Aſhton bring it, and lay it 
down in the Window, and he told it out, and 
put it up again, and gave it to Mrs. Burdett. 

Juryman. My Lord, I deſire to know what is 
the uſual Rate to go to Flanders ; what may a 
Smack and three Men deſerve? | 

Paſeley. Truly I cannot tell, I never went 
upon my own account in my Life. 

L. C. J. Holt. Mrs. Pratt, what ſay you, what 
is the uſual Rate to go for Flanders or Holland ? 

Mrs. Pratt, I believe they may go for a mat- 
ter of 20 J. or 30 J. | 
L 
what they ſay? 

Furyman. Yes; but, my Lord, he ſays, he 
gave them Notice the Barge was a coming : I 
deſire to ask him, Did he know there was a 
Deſign to ſearch him or no? | 

Paſeley. Sir, I knew that there was a Search 
for Seamen. | 

I. C. F. Holt. But did you know there was to 
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Aſhton and Elliot. 
Did Elliot and Aſton both 


You hear them, Gentlemen, 


for High- Treaſon. 


1 
be a Search, in order to the taking theſe Gentle- 
men on Board you? For that is the Queſtion, I 
believe, the Jury would ask you. 

Paſeley. No, I did not know of it. 

Mr. Sol. Gen. But you fay, theſe Gentlemen 
deſired to be hid? 

Paſeley. Yes. 

Mr. So Gen. And you hid them according to 
their Deſire? 

Paſeley. Yes. 

Mr. Serj. Tremain. Before you went on Board, 
had you any Diſcouſe of hiding? Did they ask 
you for a Place to hide in? 

Paſeley. Yes, they did. 

Mr. Serj. Tremain. Who did ? | 

Paſeley. Aſhton and Elliot both ask'd if th 
were a Place in the Ship to hide them, and I told 


them, yes, there was. 
Mr. Aſbton, will you ask 


L. C. J. Pollexfen. 
him any Queſtions? 

Mr. Aſoton. My Lord, I deſire to ask him this 
Queſtion : Did we deſire you to come and hide 
us, or did you deſire us to go down ? 

Paſeley. You deſired this of us, that if we ſaw 
any Man of War's Boat we would tell you, that 
you might be hid. : 

Mr. Serj. Tremain. Pray repeat that over again, 
did they deſire you to give them Information 
when any Boat was coming, that they might 
hide, or did you deſire them to hide yourſelf? 

Paſeley. They deſired it of me. 

Mr. Serj. Thompſon. 'Then ſet up Charles 
Betſwort b. 

Mr. Serj. Tremain. Before Betſworth is ex- 
amined, I would ask Paſeley one Queſtion ? Was 
there any Coat left on Board you ? 

Paſeley. Yes, there were two Coats of the 
Waterman's left on Board, and I took them and 
lock'd them up. 

Mr. Serj. Tremain. Is that the Man that own'd 
the Coats ? 

Paſeley. Yes, it is. | 

Sir V. Williams. Then, Betfworth, will you 
give an Account of what you know againſt the 
Priſoner at the Bar? 

Betſworth. I cannot tell, my Lord, I never 
ſaw the Gentleman in my Life before, that I 
know of. 

Sir W. IVilliams, Prithee hear, Friend, tell 
what you know of carrying any Gentlemen on 
Board the Smack. 

Betſworth. If it pleaſe your Lordſhip, I was 
going Home from our Stairs about ) or 8 a Clock 
in the Evening ; that is, from Surrey Stairs, and 
a Gentleman called, Sculler. Said I to him, Sir, 
where do you go? Says he, As far as the Tower ; 
faid I, Tis againſt Tide, I cannot go; it will be 
Ten a Clock before it be high Water. Says he, 
Will you go with us at that Time? Said I, Whar 
will you give me? Will you give me half a 
Crown? then I'll carry you down, for I cannot 
ſtay out ſo late for nothing. Yes, ſays he, I 
will give it you. Then I came and brought my 
Boat tothe Shore ; he asked me then, What my 
Name was; I told him Charles Betſworth. Says 
he, Will you be ſure to ſtay till we come? Yes, 
faid I, if you will be ſure to come; and if I be 
not here, I will be at ſuch a Houſe, an Ale- 
houſe, that was there by; the Sign of the Swan: 
So I ſtaid, and carried a Fare or two over the 
Water; and about 11 a Clock comes a Gentle- 
man down, and calls Charles, and I went out a 
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Doors down towards my Boat, and there comes 
one Gentleman down, and a kind of a Seaman, 
as I thonght; and the Seaman went into the 
Stern, and the Gentleman fat down at the Back- 
board, and there was three Gentiemen more 
came down the Stairs into the Boat ; one had a 
whitiſh Cloak, and the other a loofe Coat; and 
they brought a Leather Bag that would hold 
about a Peck; fo I put off with them, and rowed 
down the River, and all that I heard them fay, 
was, when we came under the Temple, ſays one 
of the Gentlemen, When do you hear the King 
goes away? Says another of them, He goes away 
a Tueſday ; and when we got through Bridge, 


one of the Gentlemen ask'd where the Veſſel lay, 


and a Man in the Stern ſaid, On $97 e fe Side, 
over-againſt the Tower ; and when we came a lit- 
tle below Battlebridge, near Pickle- Herring Stairs, 
the Maſter ſaid, There lies the Veſſel, and it had 
a long Pendant and a Top Sail looſe; ſo they paid 


me before they came on Board, and when they 
were gota Board, away rowed I ; and when I came 


to Land to take out my Sculls and Things, there 
I miſt my Cloaths ; and I rowed after them, think- 
ing they could not be got far ; but when I came 
to the Place where they went on Board, the Veſſel 
was gone, and I rowed down as low as Lime- 
houſe Reach, and in Blackwall Reach I overtook a 
Veſſel, which I thought was the Veſſel, I ask d 
them who they belonged to, and they ſaid they 
came from Ho;/eleydown, and I made anſwer, I 
brought two Fares on Board a Veſſel at Pickle- 
herring Stairs, and had forgot to take my Cloaths 
that they had ; they made Anſwer, I brought no 
Fare on Board them ; ſo I rowed on farther be- 
yond Barkinfbclf, and becauſe there was no Wind, 
I thought none could have gone beyond that 
Place, and therefore reſolved to row back again 


when it was Flood; and I rowed up to Creenwich, 


but could not meet with the Veſſel; and I heard 
nothing of my Cloaths, till laſt Friday was Seven- 
night I had my Cloaths brought to me. 

Sir M. Milliams. Can you ſay this Gentleman, 


Mr. Afton, the Priſoner at the Bar, was one of 


them that you carried on Board the Smack? 

Betſworth. No, I know never a one of them. 

Mr. Serj. Tremain. But you ſay the Perſons 

that you took in at Surrey Stairs carried away 
your Cloaths with them ? 

Betſworth. Yes, Sir. | 

Mr. Serj. Tremain. Then I ask you, Paſeley, 
is that one of the Perſons that he brought on 
Board your Smack ? 

Paſeley. Yes, he was. 

Mr. Serj. Tremain. How many came on Board 
the Smack ? | 

Paſeley. Four; my Lord Preſton, Mr. Aſhton, 


Mr. Elliot, and my Lord Preſton's Man. 


Mr. Serj. Tremain. Did you take in your 
Pendant ? 

Paſeley. Yes, I did. 

Mr. Serj. Tremain. When did you take it in? 

Paſeley. As ſoon as we weighed Anchor. 

Mr. Serj. Tremain. How came you to take it 
in? 

Paſeley. Elliot ſpoke to me to take it in. 

L. C. J. Holt. Did they mention how many 
were to go in the Smack ? 

Paſeley. He ſaid, there were three of them, not 


four, as I remember, that were to go. 


Sir M. Williams. Will you ask him any thing, 
Mr. Aſpton ꝰ | 
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Mr. Aſhton. No, Sir: But I deſire the Wo- 
man may not go out of Court. 

L. C. J. Holt. No, no; She ſnall ſtay. 

Mr. Serj. Thompſon. Then call 70h Fiſher, 
and Fames Amonds. (Fiſher ſtood up.) 

Sir A. Williams. Pray do you acquaint the 
Court and the Jury what you know of this Mat- 
ter, whether you carried any Things on Board 
the Smack. and what, and who came on Board, 
and what hapned, 

Hſber. My Lord, a matter of fix Hours before 


they came on Board, my Maſter carried me a 


Shore, and brought me to Mr. Eurdett's Houle, 
and gave me a 'Irunk, and I went with it, and 
another Man with a Hamper, and brought them 
on Board ; and about 11 or 12 a Clock, my Ma- 
ſter comes and brings Mir. {/-toz and the other 
aboard; and he bid me go forward, and heave 
up the Anchor, and ſo I did, and we went down 
the River; but we could go but a little way be- 
cauſe there was no- Wind ; and when we came to 
Halfway-tree, the J ide turning, we were forced 
to caſt Anchor again, and ſtay till the Morning; 
and in the Morning we weighed Anchor again 
about 8 a Clock, and about 9 we came into 
Long Reach, where lay the George Man of War, 
and then Mr. Aſeton and they hid; and when we 
came below them again, they came up again till 
we came almoſt near the B/o9ck-Horſes at Graveſend, 
and there they hid again; and Mr. Aſuten, I think, 
came up afterwards, and bid me go down to the 
Hamper, and fetch them up ſome Victuals for 
their Pinner, and 1 went down and fetched up 
ſome Beef, and Mr. Aſuton took hold of it; and 
I took a Bottle of Wine or two out; and juſt 
before I brought all the Victuals up, the Barge 
was ſpied a coming to us; and then he went 
down again, and there they hid, and the Piece 
of Beef was a Top of them. Captain Billop, when 
he came near, waved his Hat, to bid us lie by; 
and we did lie by till he came up to us; and 
when he came up to us, ſays he, Maſter, you 
have gotten a Couple of good likely Men, worth 
the coming on Board for. Says the Maſter, I 
hope, Captain, you won't preſs them. What 
have you to keep you clear? Says he, I have 
a Protection. Have you, ſays the Captain? 
Let me ſee it. So he ſhewed him the Protection, 
and he read both our Names in it. Then, ſays 
he, Maſter, I muſt look farther ; and he went 
down to the Quarter-Hatches, and took them up 
juſt where they lay. Firſt my Lord came out ; 
and he ſearched them all, as they came out. 
Mr. Elliot came out next, and Mr. Aſhton ſtaid 
within, being the laſt Man. And after he had 
ſearched them, and done what he pleaſed, he 
got all the Papers and Writings; then he com- 
manded us all to go into the Barge, and they 
came on Board the George Frigate in Long Reach. 
And at the Ship, Mr. Elliot came to us, and 
bid us ſay, we were going to Handers. And 
after we came to ///biteball, Mr. iſhton gave me 
a half Crown Piece, and bid me ſay, we were 
bound for Flanders, and not for France. 

L. C. F. Holt. Was that after they were taken, 
or before 

L. C. F. Pollexfen. When was the firſt time, 
that they would have you ſay, they were bound 
for Flanders ? | | 

Ziſher. It was on Board the George Frigat in 
Long Reach, 

I. C. J. Holt. Who was it that bid you ſay fo? 

Fiſber. 
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in's Steerage, where they came to us. 
on T; Pollexfen. Where was the next Place, 
that they bid you ſay ſo? | | 

Fiſher. At IWhiteball Bridge Aſhton gave me a 
half Crown Piece, and bid me fay ſo. 

Furyman. Did he ſpeak that aloud, or ſoftly 
at #biteball © 

Fiſher. He whiſpered it in my Ear. 

L. C. J. Holt. Did they ever ſay they were 
bound for Flanders, till after they were taken? 
Hiſber. No. 5 

Mr. Serj. Tremain. M hat manner of Place was 
this that they hid in? 

Fiſher. An ugly Hole, where a Man has no 
Room to lie along at Eaſe; he can neither ſtand 
upright, nor fit upright. 

Mr. Serj. Tremain. Did you ſee the Water- 
man that brought them on Board? 

Fiſher. No. 

Mr. Serj. Tremain. Was there any Waterman's 
Coat left ? 

Fiſher. Yes, there was two. 

L. C. J. Huli. But didſt thou fee the Boat? 

Tiſher. We were afleep when they came on 
Board, and the Boat was put off aſſoon as ever 
they came on Board. . 

Mr. Serj. Tremain. Then aſſoon as ever they 
were on Board, you got up the Anchor, and 
pulled in the Pendant ? 

Fiſher. Yes We immediately hove up the 
Anchor. and took in the Pendant. 

Mr. Serj. Tremain. Did any Sculler hale you 
afterwards, as you were going down ? 

Fiſher. Yes, as we were going down there did. 

Mr. Serj. Tremain. What did you ſay to him? 

Fiſher. ] was not ſteering then; but this other 
Man made Anſwer. 

L. C Holt. Mr. Afpton, Will you ask him 
any Thing? 

Mr. //zton. When I gave you the half Crown 
that you ſpeak of, what did I ſay to you? 

Fiſlcr. You bid me when I came to be ex- 
amined, {ay we were going to Zanders, and not 
to France. 

Mr. Iſbton. What did J ſay elſe? 

Fiſher. You bid me take that half Crown for 
to Night, to help io bear my Charges, and To- 
morrow you would take farther Care of us. 

Mr. Aſyton, I told you, you were Priſoners 
now, and I gave you that, and told you I would 
take farther Care of you. 

Fiſher. You did not ſay we were Priſoners, 
but you ſaid you gave me that to help bear 
Charges for that Night, and on the Morrow you 
would take farther Care of us. 

Mr *er;. Thompſon. Then ſet up James Amonds. 

Sir NM. Hlliams. Are you ſworn, Friend? 

Amos Yes, Sir. 

Sir VH. V liams. Then let the Court and the 
Jury mo what you can fay in this Matter. ® 

ond. My Lord, they came on Board about 
11 or 12a Clock at Night; I was aſleep in the 
Cabbin, and heard a Boat coming aboard, and 
turned out, and before I could get out of the 
Cabbin, they were got aboard, and I ſee no 
Boat, nor nothing. So ſays the Maſter, Go 
forward and heave up the Anchor ; and after 
we had heaved vp the Anchor, I goes into the 
Ship to tow the Veſſel down, becauſe there was 
no Wind. and we would not let the Veſſel go 
foul on the Ships that were in the River, and a 
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for High-Treaſon. 


Fiſher. - Mr. Elliot and Mr. Aſhton both, in the 
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little after we came on Board again; and when 
I came on Board again, they were all on Board, 
all Four. After that comes a Waterman, and I 
was at the Helm ſtcering, and he called out to 
us !, Oh hoe, fays he; did not I bring a Parcel 
of Gentlemen on Board this Smack? Not as I 
know of, ſaid I. Says he, I carried a Parcel of 
Gentlemen on Board ſome Smack that had a 
Pendant out, and I know not where it is ; they 
carried my Cloaths on Board with them. Said 
I, I know nothing of it, nor I did not; for I 
ſaw neither Waterman nor Boat; ſo away the 
Waterman goes, and we went down the River, 
and when we came to Halfway Tree, we came 
to Anchor, and my Maſter went and laid him- 
ſelf down, the Tide being almoſt done, and 
there being no Wind, and Mr. Aſuton and they 
lay in the Cabbin ; and ſays Mr. Afton to me, 
Take Care of us now, and we will take Care of 
you hereafter ; ſays he, we ſhall help you to many 
a Freight, and many a Pound. Ay, ay, faid 
I, you will be taken Care of to be ſure at Day- 
break, or when the Day comes on : About $ a 
Clock, we hove up the Anchor again, and fell 
down as low as Long Reach, where the George 
Frigate lay ; and when we came there, rhey went 
down to hide in the Quarter-Hatches. I ſteered 
it down ſtill; and when we were got paſt that 
Man of War, the Hatches were taken up, and 
they came up again out of the Quarters, and 
fate in the Cabbin again, and we had a freſh 
Gale of Wind, and run down to Graveſend quick- 
ly, and when we came near the Block-Houſes, 
{aid I, We are almoſt at the Block-Houſes ; then 
ſaid they, We will go down and hide a little; and 
ſo they did till they were paſt there, then reſolv- 
ing to go to Dinner. 

L. C. J. Holt. What time a Day was this? 

Amonds. About 11 a Clock, as near as I can 
gueſs. 

Mr. Sol. Gen. Well, they did go down to hide 
then, did they ? 

Amonds. Yes, they did go down and hide, 
and came up again, I am ſure ſome of them; I 
heard ſome of them in the Cabbin ? 

Mr. Sol. Gen. Well, what followed? 

Amonds. Aſter they were gotten up, and paſt 
Graveſend, this Man was ſent for Victuals for 
them, and ſo he fetch'd them ſome Roaſt Beef, 
and ſome other Things; and juſt as the Roaſt 
Beef was going into the Cabbin, ſaid I, ere comes 
a Barge off to preſs. So when J cried, the Barge 
was a coming, they took the Victuals down into 
the Quarters, and there lay they, and the Vi- 
ctuals a-top of them. And when the Barge 
came near us, the Captain waved his Hat to 
command us to lie by. Said I, Ve muſt he by, 
for the Barge is coming up to us. And we clapp'd 
the Helm-a-lee, and lay by ; and after we were 
laid by, the Barge came on Board us. Says the 
Captain of the Barge, Yu have got a Couple of 
likely, good Men, Maſter, ſaid he. Ay, fays the 
Maſter, but I hope you won't preſs them. Says the 
Captain, Have you got aiiy thing to keep you clear £ 
Tes, if it pleaſe you, noble Captain, I have got a Pro- 
tection. I am ſorry for that, ſays he, and comes 
on Board, for he ſtaid all this time in the Barge 
and ſmiling upon him, he comes on Board, and 
ſays he, Come, let's ſee your Protectien. And the 
Maſter ſhew'd it him, and he read it. Says the 
Captain, I muſt look a little farther. And he goes 


into the Cabbin, and took up the Hatches, and 
there 
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not ſee them till they were taken out of his Bo- 


there lay all theſe Gentlemen. They were 
ſomething longer a coming up than he would 
have them; ſo ſays the Captain to his Men in 
the Barge, Come on Board, and ſee who is here. 
And ſo tome of his Men did come on Board; and, 
to the beſt of my Remembrance, my Lord was 
the firſt Man that came up: And when my 
Lord came up, the Captain run his Hands into 
his Coat Pockets, to feel for Papers, as 1 ſup- 
pole ; and my Lord deſired the Captain to be 
kind, and take nothing away. Says he, ['/! rake 
nothing but Papers; tis Papers I look for: And he 
puli'd out a Watch, and gave it him again. After 
that, Elliot came out; and whether he found 
any thing upon Mr. 7.///:t. or no, I cannot tell. 
Mr. ton was the laſt that came up; and when 
he came up, a Waterman of the Captain's calls 
to him, and ſays, That Jentleman that came up laft 
bas put ſomething in his Beſom, but what I can't tell. 
So the Captain took Mr. Afton by the Arm, and 
turn d him about; and, ſays he, Mat did you put 
in your Boſom ® Says Mr. Aſhton, Nothing but my 
Hzondkerchiej ; and pull'd out his Handkerchief, 
and ſhew'd him. Then the Captain put his 
Hind in, and pull'd out Papers, with a piece of 


Lead tied to them. And that is all that I ſaw. 
Mr. Serj. Tremain. But tell us what happen'd 


afterwards. | | 
Amonds. When that was done, the Captain 
commanded us all into his Barge ; and I rowed, 


and ſome of the reſt row'd, it being cold Wea- 


ther, till we came up to London. After we came 
up to London, they did not ſay any thing to me, 
becauſe I was a rowing till then. It ſeems they 
did give them ſome Money, but they gave me 


none, not till I came into ///þitehall; and then 


my Lord's Man came to me, and call 'd me a one 
Side; ſays he, Here's half a Crown, wil! ſerve 
you to Night ; and be ſure, when you come to be 
examined, that you ſay, you were bound for Flan- 
ders, and not jor France, and you will be taken 


farther Care of To-morrow. 


Mr. Serj. Tremain. What manner of Place is 
that Quarter-Hatches ? 


Amonds. They could neither fit, nor ſtand 


upright in it. EY 

Mr. Serj. 7 hompſon. What did they lie upon? 

Amonds. There were three or four ſlit Deals 
that were laid over the Ballaſt, but it ſeems they 
had ſhuffled em on the one Side when they were 
taken, for the Ballaſt lay open. 

Mr. Serj. Trema:n. Did the Waterman that 
brought theſe Men on Board you, leave his 
Coat there? - 

Amonds. I did not ſec the Boat, nor the 
Waterman; and therefore I am not able to ſay 
any thing about it. 

Mr. Sol. Gen. How came the Pendant to be 
taken down ? 

Amonds. I can't tell that, I was in the Skiff 
when it was taken down. | 

Furyman. My Lord, I do not well underſtand 
how the Papers came to be taken away from 
Mr. ./fbton. | 

L. C. J. Holt. He tells you, Mr. Aſhton was 


ſeer to put his Hand with ſomething into his 


Pom; and being tax'd with it, he ſaid it was 
his Handkerchief; and the Captain put in his 
Hand, and pull'd out a Bundle of Papers. 


Furyman. Did he ſee Aſhton take away the 


Papers from any other Place? | 
Amonds. No, an't pleaſe your Honour, I did 
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ſom. 

L. C. J. Holt. Did you ſce Captain Billop take 
the Papers from out Mr. Aſbton's Coat? 
' Amonds. Yes, I did. 

IL. C. 7. Holt. Where were they before they 

ſpy'd the Barge a coming? 
_ Amonds. If it pleaſe your Honour, I heard 
'em talk; I thought they had been up, but it 
ſeems there was but one of 'em up when they 
ſaid, the Barge was coming aboard: I was at the 
Helm, and heard 'em talk. | 

L. C. J. Holt. Then you knew nothing of 
theſe Papers, but when you ſaw 'em taken out 
of Aſiton's Boſom ? | 

Amonds. No, my Lord. 

Sir H. Williams, If you will ask him any 
thing, Mr. ton, now you may. 

Mr. i/5ton. Pray, Friend, had not I been up 
firſt, and ſearch'd before the Papers were taken? 

Amonds. Not as I know of, 

Mr. Aſeton. Did not I go down into the Hold 
to take my Hat, and call to you, and deſired 
that I might go down for my Hat ? 

Amonds. I can't tell; for when I ſaw the 
Papers taken from you, I was in the Stern; I 
was not down. 

Mr. /htou. Had not I been ſearched firſt ? 

Amonds. Not that I know of, till you were 
in the Stern. 

Mr. Serj. Thompſon. 'Then ſwear Captain 
Billop. | | 
Which was done, he ſtandiug up by the Sheriff. 

Mr. Serj. Tremain. Captain, I ſuppoſe you 
may be heard from that Place. 

Mr. Aſuton. My Lord, I defire the Witneſs 
may come down, elſe I ſhall not be able to di- 
ſtinguiſh what he ſays: It is the proper Place 
for him I think. | by 

L. C J. Holt. Let him come down. 


Mr. Afton. I humbly defire, my Lord, that | 


the Witneſſes may all be obliged to ſtay in 
Court. | 

L. C. F. Holt. Let them all ſtay. | 

Sir VW. Milliams. You are ſworn, Sir: Are 
you not? 

Capt. Billop. Yes, I am. 

Sir V. Williams. Then, pray, will you give 
an Account where you took theſe Perions, how 
you took em, what you found, and how you 
diſpoſed of it. 


Capt. Billop. Muſt 1 begin from the Begin- 


ning? 

Si M. Williams. Yes; Tell your whole Know- 
ledge, in Order of 'Time, as it fell ont. 

Capt. Billap. What, from the Time I went 
out ? 

Mr. Serj. Thompſon. Make it as ſhort as you 
can, — 5 
Sir V. Williams. Yes, you muſt tell all; for 
you ſpeak now to a new Jury, and here is an- 
other Priſoner at the Bar to be tried, | 

Capt. Billop. The laſt of December, about 
Two a Clock, or between One and Jwo, my 
Lord of Danby came to me at one of the Doors 
of the Houſe of Lords, and told me, his Father 
muſt ſpeak with me; and he carried me up to 
my Lord Lind/ey's Chamber ; and in a little time 
my Lord Preſident came there, and told me, he 
heard there were divers Perſons that had Papers 
of dangerous Conſequence, and were going to 


France, and deſired me to uſe my Skill for my 
| | ſeizing 


vs 
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ſeizing and ſecuring of the Papers, I began then 
to talk of what was proper for ſuch an Under- 
takin? ; and I told my Lord, I thought the beſt 
way was to go to Woolwich or Deptford, and to 
take a Man of War's Finnace with us: Upon 
that, my Lord of Danby being by, ſaid, he knew 
of a Boat thir he could have, which was my 
Lord Duke cf i7rafto's ; and my Lady Dutchels 
had lent it him, and he would go and get it 


ready: Upon this my Lord Preſident faid, he 


would give me a Note of the Name of the Veſ- 
ſe), and where ſhe went out; and likewiſe a 
Letter to another Perſon, that would inſtruct me 
farther, and ſhew me the Veſſel; accordingly 
my Lord Preſident gave me tlie Letter, and I 
went away to look for the Perſon, but could not 
find him. My Lord Danby came to Tower-HWhbarf 
himſelf with the Boat; and I left a Man there to 
bring me Word when the Boat came up at the 
Place where J was; and Captain Stringer, and 
Sir Thomas Taylor came there to me. After my 
Lord of Danbv had told me what I had in the 
Boat, I told him, I rhought there were not Arms 
enough ; and therefore it were beſt to go to the 
Tower, to borrow ſome Arms from thence : 
When we came to the Tower, my Lord Lucas 
was not come in; and when I had ſtaid a little 
time, he did come in: And when I had acquaint- 
ed him with my Buſineſs, he ſent for an Officer 
of the Guard, and there we borrowed ſome 
Arms, a Blunderbuſs of his, and a Carbine, and 
the like; and about a Eleven a Clock, or ſome- 
what paſt, we put off from Tower-Hharf. It 
was Calm, and we rowed down towards Grave/- 
end,; and we went aboard a Veſſel or two, but 
I was not willing to loie much time, becauſe 1 
was reſolved to take them before they were got- 
ten too far: So we rowed away for Graveſend, 
wliere I refreſned my Men, and afterwards went 
down into the Hope ; and I did judge that no 
Veſſel that came from London that Tide could be 
a head of me. I went on Board ſeveral Veſſels 
that lay in the River, in order unto the preſſing 
of Men; and I went on Board all Sorts of Veſ- 
Jels, becauſe I would give no Suſpicion of what 
] was about; and having been on Board of ſe- 
veral, I preſſed two or three Barkin Men; and 
one particularly, that knew all the Veſſels upon 
tae River; and I made him to row very near to 
me, that I might talk to him; 1 had got the 
Names of a great many Smacks, and gave it out 
at I would preſs a Smack to carry for a Tender 
wo Ship, when the Fleet went out; and 
nau „ this Smack that I was to go ſearch, I 
told him, I beard ſuch a Smack ſailed well, and I 
bad Tvonghts of preſſing her; he told me, She was 
o; but taid I, She will ſerve a Summer well 
e]; aud Hat 1s it Tintend to preſs, if I can find 
her. Savs lie, I'll he you her, I know her when I ſee 
ber , v went on Board ſeveral Veſſels as we went 
along. And as we were rowing along, before we 
came to the Neſt Point by Tilbury-Fort, we ſaw 
ſever: Smacks coming down the River; and 
wien we cane about the Point, the headmoſt 
Smack of all, tle Fellow lookt out, and ſaid, 
Toud'y is the Thomas and Elizabeth. Then I cal- 
led to one of my Men to wave, and bring them 
to ie by, which they did, and they lay by till I 
came on Board. When I came on Board, I ſaw 
two luſt y Men ſtand by the Maſter; ſaid I, 
Maſter, you have got two good Iuſty Fellows that 
would ſerve the King; but Ill be kind andcivil to you, 
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[ll take but one. Says the Maſter, I hope not /o ; 
for I have a Protection; with that, I came on 
Board, and took his Protection in my Hand, and 
read it. As ſoon as I had read it, I ask'd him, 
If he had no more Men upon Deck than what I 
ſaw? He ſaid, No. Then, ſaid I, I mnſt look a 
little farther, And ] went into the Q-:arters, and 
took up the Scuttle, and the Hatches, and 1 jaw 
ſome Gentlemen lie. Oh, ſaid I, hat a pretty 
Poſture is this? Where are we a going? Gentlemen, 
you muſt turn out. J he firſt that came to hand was 
my Lord Preſton; but I did not know him then, 
nor ſome time after I was in the Boat with him : 
So I took hold of him, and help'd him up ; and 
when he was up, ſaid I, Sir, I muf ſearch you. 
Says he, I hope you will take nothing from me. No- 
thing, 1aid I, but Papers: So 1 {ſearched all his 
Pockets ; and as I found any Papers, I put them 
into my own Coat Pocket. And I took his 
Watch, and pull'd it out, and gave it him again: 
After that I had ſearch'd him, came up Mr. El- 
lict the firſt Man, and the next was Mr. Aſton, 
who crowded up while Elliot came up, in his 
Night-Cap. JT think, Mr. Aſhton, you had your 
Ngbt-Cap on. So Mr. Aſhton goes down again, 
and puts on a Perriwig, I think; but coming up 
again, one of my Seamen fees him take ſome- 
thing, and put it into his Boſom : He follows 
Mr. Aſuton quick, and pulls me by the Coat; 
and, ſays he, T hat Gentleman has got ſometbing in 
his Boſom : So I took hold of him, and turned 
him round; ſaid I, Mr. Aſhton, what have you 
got in your Boſom ꝰ 1 ſays he, but a Hand- 
kerchief ; and immediately he put his Hand into his 
Boſom, and pluck d out the Handkerchief, and 
ſhew'd me. As ſoon as he had pulled out the 
Handkerchief, I put my Hand into his Boſom, 
and there I met with the Pacquet that had the 
Lead affixed to't ; and pulling it out, I clapp'd 
it into my own Pocket ; for I thought that was 
the Matter of Moment that I was to ſecure. So 
I ordered them to go into the Boat, and the 
Maſter of the Veſſel to let go his Anchor; and 
two Men J left in the Veſſel, whom I ordered 
to ſearch, and to ſecure what they found till 
farther Order; and I left two Muſquets with 
them, And after we were in the Boat, they 
deſired to have ſomething handed in, which I 
gave Order for, a Hamper, and a Night Bag; 
and away we put off from the Veſſel, and rowed 
up ; it was againſt Tide, and very cold Wea- 
ther. In a little time Mr. Elliot called one of 
the Gentlemen, my Lord; then I whiſpered 
him, and ask'd him who that Lord was, and he 
told me, It was my Lord Preſton, Then I ſaluted 
my Lord; and my Lord was pleaſed to ſay, he 
was very well fatisfied they were fallen into the 
Hands of a Civil Gentleman, So rowing up 
againſt Tide, and it being a Weſterly Wind, 
which blow'd very freſh, my Lord deſired that I 
would let them ſtop at Graveſend, till the Tide 
turned, that they might refreſh themſelves. I 
begged his Pardon, and 1aid, there was a Ship in 
Long-Reach, the George Frigat, and we would ſtop 
there; and I did not doubt, but I could command 
the great Cabbin for his Accommodation; and 
there he might have any thing that he wanted. My 
Lord ſeemed contented with it; but before we 
came on Board the Man of War, there happen'd a 
great deal of Diſcourſe betwixt us of ſeveral Things. 

Sir M. IVilliams. Pray repeat it, as well as you 


Capt. 
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Capt. Billop. Truly, my Lord Preſton being cold, 
and the Hamper ſtanding by, ſays he, Captain 
Billop, we have not eaten, wwe will eat, if you will. 
And there was a piece of Beef at the Top of the 
Hamper, and Bottles of Wine; and I opened 
the Hamper, fitting faireſt for it, and handed 
out the Beef, the Bread, and the Bottles ; and 
after we had eaten what we would, my Lord 
ordered the reſt to be given to the Men that 
were the Boat's Crew, and after we had done 
this, and taken out a Bottle or two, and ſhut up 
the Hamper again, my Lord Preſton drank to me 
once or twice, and ſcemed very well ſatisfied and 
pleas'd with his Uſage. He told me, he was 
ſenſible of my Civilitics ; and if ever it lay in his 
Power, he would not forget me. So we drank 
again, and talk'd again ; but before we came to 
the Ship, my Lord Preſton told me, that if ever 
it lay in his Power, he would be ſure to make an 
Acknowledgment of the Civility I had ſhew'd him. 
And, to the beſt of my Memory, he had this Ex- 
preſſion, If there ever was any thing he could ſerve 
me in, be would do it with all bis Heart, if T would 
but di paſe of the Pacquet. 

Mr. Serj. T honpſon., What would Mr. Aſhton 
have had you done? What did he ſay to you? 

Captain Bil/-p, Mr. Afton ſaid, it would 
do me no good to injure ſo many Gentlemen; 
and defired me that I would throw the Facquet 
over-board. 

Mr. Serj. Tremain. What did he mean by ſo 
many Gentlemen ? 

Captain Billop. My Lord, I cannot tell, but 
that was his Expreſſion. 

Mr. Serj. Tremain. Who deſired you to throw 
the Pacquet over-board ? 

Captain Bi/lop. Mr. Aſhton did ſeveral times. 

Mr. Serj. Tremain. What did he ſay to you? 
What Arguments did he uſe ? | | 

Capt. Bil/op. My Lord, it was ſo many times 
over, and ſo much mixture of Diſcourie we had, 
that I am not able to tell the Particulars. 

L. C. J. Ilolt. But what Arguments did he uſe? 

Captain Bop. I don't know that he uſed any 
more great Arguments, more than what I have 
told you alrezdy. 


L. C. J. Holt. Say that again that you ſaid 


before. 

Captain B://op. He ſaid, twould do me no 
good to injure ſo many Gentlemen. Prithee, 
Captain Billop, ſays he, throw it over-board. 

Mr. Serj. Tremain. What did he fay farther ? 

Captain Bi//op. I'll tell you, if you'll give me 
leave, Mr. Aſton did fay, a little after this, 
with a great deal of Inſinuation, Captain Billop 
What if you ſhould turn about, and go along with us 
Ns, Mr. Aſhton, ſaid I, that I cannot do. Says 
Mr. Elliot, Prithee, throw the Pacquet over-board. 
This they did as we came up the River; and 'tis 
the moſt that I can remember, till we came on 
Board the George; and when we came on Board 
the Goerge, Elliot called me into the Steerage, 
and deſired me, of all Love, that I would diſpoſe 
of the Pacquet: And he ſaid, that now I had an 
Opportunity to make myſelf as Rich, and as 
Great as I would, and nobody could ſee it, if I 
did throw it away. While 1 was in the Ship, 
Mr. Afton, my Lord, and Mr. Elliot, were with 
me in the Steerage. Said I, 1 all be taken notice 
655 to be whiſpering ; pray furbear. Aſhton then 
poke to me again, to deſire me to throw the 
Pacquet over- board; by this time the Victuals was 
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handed in, and there we eat and drank, and my 
Lord ſmoaked a Pipe of Tobacco before the 
Tide turned ; and when the Tide made, we 
went into the Boat again, and rowed up towards 
London, and they were ufing theſe Sorts of Argu- 
ments over and over again. And once Mr. E- 
lict, I think *rwas, to the beſt of my remem- 
brance, told me, New you have it in your Power 
to make your Fortune, and may be as great a Man, 
and as rich a Man as you can defire, And Mr. 
Alſton ſaid ſome Words ſomething to the ſame 
Purpoſe ; Prithee, ſaid he, throw it over-board : 
What good will it do ycu ? So 1 refuſing of it, as 
I did many times, Mr. Elliot told me, that I 
might take the Letters that were taken in my 
Lord Preſton's Pocket, and tie the Lead to them, 
No, ſaid I, 
Mr. Elliot, Sure you would take the King's Council 
to Le à very odd Sort of Men, that they cannot find 
out ſuch a thing as this. Prithee, dear Billop, 
ſaid he, throw it over-bcard ; many times whiſ- 
pering me in the Ear; and ſo did Mr. Aſhton 
many times, ſaying, Tu may do us a great Kind- 
eſs in it. And we drank, and had ſeveral In- 
termiſſions ; and they at me again, and I denied 
them, and they deſiſted; and then they at it 
again: And Mr. Elliot then told me, Prithee, 
ear Billop, throw it over-board. Said I, Mr. El- 
liot, If I ſhould be ſo great a Villian to do ſuch a 
thing, if ever it was your Day would you truſt me 
again? Put it to be your own Caſe. Says he, Tow 
have Geiitlemen to deal withal. But, ſaid I, I 
will never put it into your Power. Mr. Ellint 
ſeemed to be angry at this, and ſaid, Every Dog 
had his Day. Said I, I hope newer to ſee it your 
Day: But Ipray, forbear this Diſcourſe ; let me beg 
that of you; for I do not deſire to be provoked to uſe 
you otherwiſe than as Gentlemen. And after that, 
they never urged me more to throw the Pacquet 
over-board : But Mr. F/l/ot was angry, and very 
much diſturbed, and wiſhed a I hunderbolt might 
ſtrike the Boat, and fink it. So I brought them 
vp, through Londou-Bridge, and they ſaid no 
more about the Pacquet ; but Elliot wiſhed, that 
London- Bridge might have fallen on our Heads. 
At length I brought them to „ Yitehal; and I 
put my Man aſhore at Hungerford Stairs, that he 
might get before, and give the Porter notice at 
Whitehall- Bridge, that he might open the Gate. 
I brought my Lord Preſton, and the reſt to the 
Bridge ; and while I was arming my Men, to 
guard them up to my Lord Nottingham's Office, 
I ſuppoſe they then took the Opportunity to 
give the Men Money, getting near to them; I 
know nothing of that: But I carried them up to 
my Lord Nottingbam's, and there I delivered them, 
and the Pacquet ro my Lord, After ſome time, 
the Pacquet lay upon the Table, and my Lord 
Nottingham ſends me for my Lord Preſſon. When 
my Lord Preſton came in, I withdrew without 
bidding, and the Pacquet lay upon the Table 
unopen'd: And when my Lord Preſton came out, 
1 went in on myſelf, and the Pacquet lay in the 
ſame Place and Poſture, and not opened. And 
I ſtay'd while Mr. Aſbton was called in, and 
my Lord Nottingham asked him a great many 
ueſtions, | 
Mr. Aſhton. Pray repeat thoſe Queſtions, 
Captain Billop; and what Anſwers I made. 
Captain Billop. Truly, my Memory does not 
ſerve me to remember all of them, and I was in 


a very uneaſy Condition at that time, and — — 
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much rather have been in my Bed, tlian any 
where elſe: For the Night before I went down, 


 *..] had a Plaiſter of Spauſſh Flies put to my Back, 


and they had raiſed a great Bliſter, and it had 
not been dreſſed ſo long, that the Napkin that 
was applied ſtuck ſo to it, that the Fleſh was 


| jagged, and I was in. a great deal of Pain, ſo 


that I did not mind ſo much as I ſhould have 
done at another time, what was ſaid. 

Mr. Aſeton. But pray, Captain, remember as 
much as you can what paſs'd. | 

Captain Billop. But I'll tell you what I re- 
member; I remember my Lord Nottingham ask d, 
who I took the Packet from? And you owned, 
I- took it from you. 

Sir ill. Williams, Pray, Mr. Aſhton, give us 


leave to have done with him, and then you ſhall 


ask him what you pleaſe. Pray go on, Captain 
Billop. 
Captain Billop. Then my Lord Nottingham 


| ſent for Mr. Elliot in, and ask'd him whither he 


was going? And he ſaid for Flauders. My Lord 
asked him, what he was going there for? He 
ſaid, He was going to ſeek his Bread; he was 
turned out of all at Home, and he had rather go 
Abroad to ſeck his Bread, than ſtay at Home to 
ſtarve. 

Mr. Serj. Tremain. Was this the Lead that 
you took fixed to the Packet ? 

Captain B:/lop. Yes, Sir; that is the Lead. 

Mr. Serj. Tremain. Did you take that Lead, 


with the Pacquet, out of Mr. Aſoton's Boſom ? 


Captain B://op. This was tied faſt to the Pac- 
quet that was taken out of Mr. Aſbton's Boſom. 
Theſe honeſt Men ſaw me take it. 

Sir Mill. Williams. Now, if you have a Mind 
to ask him any Queſtions, you may. 

Mr. Aſhton. Pray, Captain Billop, did not 
you ſearch me before you took the Pacquet upon 
me ? | 

Captain Billop. No, not that I remember. 

Mr. Aſoton. Had not you taken ſome other 
Papers from me before? 

Captain Billap. No, Sir; I took none from 
you but the Pacquet. 

Mr. Afton. Pray recollect yourſelf, for, per- 
haps, my Life may turn upon it: You are as 
much a Witneſs 2 me, as for the King; you 
are to ſwear the Truth, and the whole Truth. 

Captain Billop. And 1 will do you all the 
Juſtice I can, I will aſſure you. 

L. C. J. Holt. Anſwer his Queſtion, Captain 


Billop. 


Mr. Aſton. Was not I the firſt Man that 
{poke to you, after we came up? 

Captain Billop. No, Mr. Elliot was the firſt 
Man that ſpoke to me, that I knew. 

Mr. Afpton. Did not I ask you to give me 
leave to go down for my Hat ? 

Captain Billop. Truly, I don't remember that. 

Mr. Afaton. Did not you reply, That the 
Man ſhould go down and fetch my Hat? 

Captain Billop. Tis likely I might, but 1 


fon't remember it. 


Mr. Aſuton. Had not you ſearched me then, 
and taken my Papers from me ? 

Captain B///op. No, Mr. Aſhton ; for, upon 
the Oath that I have taken, I took no Papers that 
I remember, but the Papers that I took out of my 
Lord Preſton's Pocket, and the Pacquet that I took 


out of your Boſom; for my Lord Nottingham 


ask'd me, if that Pacquet was all the Letters I 
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took? I told him no; and ſhewed him the Pa- 
pers took out of my Lord Prefon's Pocket, and 
they proved to be of no Conſequence, and my 
Lord Nottingbam gave them me again, and I car- 
ried them to my Lord Preton. WT, 

Mr. Ashton. Did not I go down into the Hole 
for my Hat? | 

Captain Billop. I believe you might. 

Mr. Aston. And was it not after that, that 
you took the Papers out of my Breaſt ? 

Captain Billop. Yes, I believe it was. 

Mr. Alton. Where is your Man that called to 
you, and faid, I put ſomething in my Breaſt? 

Captain Billep. Here he is, by me, if you 
would ask him any thing. 

Mr. Aſbton You fay, I ſpoke to you about 
diſpoſing of theſe Papers: Pray, from the Time 
that we came into your Boat, before we came on 
Board the. George Man of War, did I ſpeak to 
ou? 

. Captain Billop. Yes, of the Pacquet you did: 
You ſaid, What Good would it do me to injure fo 
many Gentlemen 

Mr. Aſhton. There paſs'd no more than ge- 
neral Diſcourſe before we came on Board. 

Captain Pi/lop. Yes, Mr. Aft ton, I'll tell you 
another Thing you put me in mind of When 
you ſaw that, though you were ſo eager with 
me, nothing would prevail, you ſaid, I know 
Captain Billop, and have known him many Tears ; 
and nothing will prevail on him, if be have no mind 
to it: And I know, if be will ſerve us, he will 
ſerve us generouſly, and like a Gentleman. 

Sir M. Williams. Speak that again. 

Captain Billop. He ſaid, I know Capt. Billop ; 
if he will ſerue us, be will do it generouſly, and 
like a Gentleman. AO; | 

L. C. F. Holt. Who faid ſo? 

Captain Bellop. Mr. Aſhton. | 

Mr. Aſpton. Did JI ſpeak to you to diſpoſe 
of the Papers after we came from on Board the 
Ship? I ſuppoſe you remember it was cold, and 
the 'Tilt was call'd for, to be laid over us, and 
I fell afleep; and you know I never wak'd, nor 
ſpoke, till I came to London-Bridge. Sp 

Captain Billop. Yes, yes; we had the Tilt 
over us. g 5 

L. C. F. Holt. Pray ſpeak your Queſtions out 
that we 5 hear * Mr. N y 

Captain Bil/op. Mr. Aſhton did go to Sleep a 


while, but he had many times urg'd me, and 


{poke to me to throw the Papers over-board. 

L. C. J. Holt. Who was it that told you, Every 
Dog bad his Day? | 

Captain Billop. That was Elliot. 

Sir M. Williams. Was there any Diſcourſe 
about turning of the Tide? 

Captain Billop. Mr. Elliot faid, Du bave now 
an Opportunity to make your own Fortune, and you 
may be as Great, and as Rich as you pleaſe ; for 
"tis impoſſible the Tide can run long this way. 
Mr. Serj. Tremain. Did Mr. Aſhton ſay any 
thing about going along with them ? | 
Captain BiJlop. Ves: You may remember, 
Mr. Aſhton, that you ſaid, Come, go along with us, 


you may do as well there, or better than you do bere. 


Mr. Serj. Tremain. Did he tell you where you 
were to go with em? 
Captain Billop. No, Sir; nor I did not ask 
him the Queſtion. 
Mr. Afhton. Pray, When did you give my 
Lord Nottingham theſe Papers? 
Capt 
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Captain Biilop. Do you mean that Bundle 
that I took out of your Boſom ? 

Mr. Aſbton. Yes. | 

Captain Billop. As ſoon as ever 1 follow'd my 
Lord Nottinzham into his Room, I pull'd 'em out, 
and gave 'em him. 

Mr. Aſhton. Did not you go out of my Lord 


Nottingham's Room, and give my Lord Notting- 


bam ſome looſe Papers? 

Captain Billop. Yes. 

Mr. Aſbton. After this, was not my Lord 
Preſton call'd in to be examin'd ? 

Capt. Billop. Yes. | 

Mr. Aſton. How long was my Lord Preſto 
in the Room while you were out? 

Capt. Billop. 1 can't tell very well. | 

Mr. Aſton. Pray, Sir, anſwer that Quatfon. 

Capt. Billop. I believe it might be half a quar- 
ter of an Hour: I do not think it was much 
more. | 
Mr. Aſton. I believe you muſt remember ſome 
ſort of Diſcourſe that was betwixt you and 
Captain Elliot, even to a Quarrel almoſt. And 
did you not ſpeak to my Lord Nottingbam's Ser- 
vants, to fetch your Hat out of my Lord Notting- 
Lam's Room. 

Captain Billop. Yes, I do remember that. 

Mr. Aſton. This muſt be a good conſiderable 
Time: It was all the Time that my Lord Preſton; 
was within with my Lord Nottingham, that you 
were out? 

Captain Billop. Yes, it was. 

Mr. Ashton. And all that while was not the 
Bundle of Papers out of your Sight? 

Captain Billop. It lay upon the Table. 

Mr. Afpton. Pray, anſwer my Queſtion: Was 
it not out of your Sight ? 

Captain Billop. Les, it was. N 

L. C. J. Holt. Yes, yes; it muſt be, for he 
was out of the Room. 

Mr. Serj. Tremain. When you came into the 
Room, did you find the Papers in the ſame Con- 
dition? | 

Captain Billop. Yes, they were unopened, 
except that my Lord had taken off the Lead, 
and a little Paper fell looſe from the reſt. 

Mr. Aſhton. Pray, take Notice of that, Gen- 
tlemen. h | 

L. C. F. Holt. But pray don't infer more from 
thence than it will bear. 

Mr. Aſvton. It ſeems ſome of the Papers were 
taken out. 

L. C. 7. Holt. He does not ſay any ſuch Thing, 
that ſome of the Papers were taken out. 

Mr. Afton. He ſays, ſomething was cut, and 
ſome Papers fell out. 

Captain Billop. There was a little Paper or 
two tied to the great Pacquet. 

L. C. J. Holt. What became of them? 

Captain Billop. They were cut looſe, but not 
opened. p 
Mr. Aſhton. 
opened? 

Captain Billop. Becauſe I ſtood by when they 
were cut. 

Mr. Aſton. But how can you tell that; for 
| you ſee the little Papers taken, and they were 
| looſe from the others? 

Captain Billop. They were taken from the 
great Bundle before I went out. 

Mr. Aſuton. Had not my Lord opened thoſe 
Papers before you came in? 


a 


How can you tell they were not 
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Captain Billop. No. 


Mr. Aſuton. How can you tell that? 

Captain Bil/sp. I tell you, as near as I can 
judge, they lay in the ſame Poſture that I left 
them in. 

Mr. Aſbton. Was the Pacquet ſealed when ybu 
took it ? 

Captain Billop. No; but it was tied. There 
were ſeveral Letters in it that were ſealed ; it was 
tied up very hard, | 

Mr. Aſoton. I do not queſtion but my Lord 
Nottingham will do me the Juſtice to ſay how long 
he was in the Room. | 

LCF. You muſt not comment, nor 
make your Obſeryations till your proper time. 

Turyman, Pray, my Lord, I deſire he may 
be asked who was with Lord Nottingham 
when my Lord Preſto was there? 

Captain Billop. There was nobody elſe then. 

Furyman. Then 'tis not probable they were 
altered before Captain Billop came in. 

Mr. Afton, But I hope Probabilities ſhall not 
be Evidence to condemn any Man. 


Furyman. 'Thoſe two little Papers you ſpeak 


of, were they ſevered from the Pacquet? 

Captain Billop. I cannot tell whether they 
were or no; they ſeemed looſe upon untying the 
Bundle. 

I. C. J. Holt. 
ſence? 

Captain Billop. Indeed, my Lord, I cannot 
ſay that I did ſee them cut. 

Mr, Aſhton. Pray take Notice of that, Gentle- 
men of the Jury, | 

L. C. F. Holt. They are twelve honeſt Gentle- 
men, they will do you right. 

L. C. J. Pollexfen. Obſerve what the Witneſs 
ſays; he ſays, That he does not remember that 
they were cut in his Prefence, but he does not 
ſay, they were not. 

Mr. Aſhton. If he does not ſwear they were, 
it is reaſonable to conclude they were not cut in 
his Preſence, _ 

L. C. J. Holt. He ſays, the great Pacquet was 
not opened, the two little Papers were looſe from 


were they cut in your Pre- 


the reſt of the great Bundle. 


Captain Biliop. There might be two or three 
of them, leſs or more, I cannot tell. 

Mr. Serj. Thompſon. You will be farther ſatis- 
fied in this Matter upon my Lord Nott ingham's 
Evidence, I ſuppoſe. 
Mr. Serj. Tremain, We have done with Capt. 
Billop for the preſent. Pray call Fohn/on. 

(Who was ſworn.) 

Sir N. Williams. Were you at the taking of 
that Gentleman, and the other in the Smack? 

Fohnſon. Yes, I was. 

Sir M. Williams, Then pray give an Account 
of the Matter how it was. 

Jobnſon. We went down in a Pleaſure Boat, 
and went to the Tower, we ſet through Bridge 
againſt Tide, my Lord of Danby was with us ; 


and when we came to Tower Wharf, there they 


went to the Tower for Arms, and we ſtayed till 
Ebbing Water, and rowed to Graveſend; and 


when we came to Grave/end, we went on Board 


ſeveral Ships, and I thought we were going a 
Preſſing ; and we ſtayed at Graveſend the Time of 
the Writing of a Letter, and then we went both 
into the Boat again, and rowed after a Smack 
that had gained of us, but that not being the 
Smack, we turned back again, and then it was 

| High 
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high Water : And when we came to the upper- 
end of the Hope we ſaw ſeveral Smacks coming, 
and there was a Fiſher-man on board that ſaid, 
That was the Smack the Captain enquired after, 
that was coming down there; and when they 
came on board, the Captain ſaid, there were two 
or three brave Men, and he hoped he could ſpare 
one of them: and the Maſter ſaid, he hoped he 
would take none of them, becauſe they had a 
Protection, which he ſhewed to the Captain. 
Then the Captain went in and bid me take ſome 
ſmall Arms, and go on board with him, and told 
the Maſter he muſt look a little further; and the 
Boards were taken up, and I ſaw a great Piece 
of Roaſt-Beef, and under that, my Lord Preſton, 
and Mr. Elliot, and this Gentleman, Mr. Aſoten: 
My Lord Preſton came up firſt, and Mr. Eliot 


next to him; and I ſee this Gentleman take up 


ſomething and put it into his Boſom, and I told 
the Captain of t, and he asked him what it was, 
and he ſaid, Nothing but his Handkerchief, and 
plucked out the Handkerchief ; but the Captain 
put his Hand into his Boſom, and pulled out ſome- 
thing elle. 1 

L. C J. Holt, What was it? 

Fobn/on. It was a Parcel of Papers tied up, 
with a Piece of Lead tied to it, for I came up 
clole after him, and ſee him take it up. 

Sir M Williams. What elſe were there found 
with the Papers? was not there ſome Seals? 

Fobnſon. That was afterwards ; but when the 
Captain asked him what he had gotten in his 
Boſom, he pulled out his Handkerchief, and 
{aid, Nothing but his Handkerchief; but the Cap- 
tain took the other Papers out of his Boſom, and 
ſo I went down, and there were the two Seals, 
and I took them up; and when I came up, Elliot 
had a pair of black Whiskers on, and he borrow- 
ed a Pair of Sciſſars and cut them off, and ſaid, he 
ſhould remember me again if ever he lived, he 
ſhould know me by my Tooth being out. And 
coming up into Long-reach, Elliot was a cold, and 
got to the Oar and Rowed, and faid, You row as 
if you were rowing to Priſon; and he wiſhed 
that a 'Thunder-bolt might drop into the Boat, 
and that London-Bridge might drop down upon his 
Head. And when we came up to Hhitehall I 
{tood a Guard over them. 
 Fury-man, Did you ſee Captain Billop take the 
Packet of Letters from that Gentleman's Breaſt ? 

obuſon. Yes, I did. 


ury-man. Did you belong to Captain Billop? \ 


Zobnſon. Yes, I was one of the Boat's Crew. 

Mr. Aſton. Had not 1 been up and ſearched 
before? 

12 Yes, I think you had been up before. 

lr. Aſhton. And then you ſaw me take up the 
Pacquet off from the Ballaſt ? 

2 Yes, I ſaw you take it out of the 
Ballaſt and put it into your Boſom. 

Mr. Aſoton. Gentlemen, I hope you will be 
pleaſed to take notice of that. 

I. C. J. Holt. No doubt of it they will, 

Mr. Aſton. Did not that Bundle of Papers 
that was taken out of my Breaſt, did not they 
lie near to the Place where the Seals lay ? 

2 Yes, it lay juſt by them. 

r. Serj. Thompſon. Pray ſet up Captain Billop 
again, (which was done 

When you brought theſe Papers to Whitehall, 
Captain Bi//op, who did you deliver them to? 

Captain Billop. To my Lord Nottingham. 

Vol. IV. | 


for High-Treaſon. 


465 

Mr. Serj. Thompſon. Aſter he received them, 
what did he with them? 

Captain Billop. After he had examined all 
theſe Gentlemen, he went to opening of the 
Papers, and he deſired me to ſtay in the Room 
till they were opened, which I did; and my 
Lord looking on ſome of the Papers ſaid, If this 
Pacquet had gone, we had quickly been viſited by 
the French, With that I took them up, and look'd 
into them, My Lord faid, I might look into as 
many Papers as I pleaſed ; but 1 was very uneaſy, 
and full of Pain, and had more mind to be gone, 
and be a Bed, than looking into Papers; bur 
ſeveral of the Papers I did look into, and ſeveral 
I put my Mark upon; and the next Day at the 
Council, what of them I did know, I did put my 
Mark upon, 

Mr. Serj. Thompſon. Aſter my Lord Nottingham 
had peruſed them, what did he do with them ? 

Captain Billap. My Lord put them up in a 
Cover, and tied them with a Piece of 'I'wine, 
and put his Seal upon them, and gave them me, 
and deſired me to carry them to my Lord Pre- 
ſident; which I immediately did, and, without 
ſtopping, carried them to my Lord Preſident, 

Mr. Afotou. When was this, Sir? Was it that 
W ight that we were brought to Hbiteball ? 

ptain Billop. Yes. 

Mr. Serj Tremain, Then we muſt deſire my 
Lord Nottingham to be ſworn, 

The Earl of Nottingham Sworn. 

Mr. Serj. Thompſon. Will your Lordſhip pleaſe 
to give the Court an Account how theſe Fapers 
came to your Lordſhip, and how your Lordſhip 
diſpoſed of them. 

Earl of Nottingham, Captain Billop came to 
my Office — 

Mr. Aſbton. I humbly deſire your Lordſhip 
would pleaſe to ſpeak louder; for I cannot hear 
your Lordſhip, and I fear the Jury cannot. 

Earl of Nottingham. I ſpeak as loud as ever I 
can, but I have a great Cold. | 

IL. C. J. Holt. You may hear my Lord very 
well, if the Court be but ſilent. 

B. Nottingham, Captain Billup brought to me 
a Pacquet tied about with a Packthread, to which 
there was a Piece of a Leaden Pipe fixed, in 
which Pacquet there was ſtuck in another Paper; 
I think there was but that one beſides the Cover, 
but what it was particularly 1 do not remember: 
this Pacquet was laid upon the Table while he 
was by ; and I called in my Lord Preſton, not 
being willing to make him ſtay, and atter I had 
ſome Diſcourſe with my Lord, to examine him 
what Account he could give of theſe Proceed- 
ings; then I called in yourſelf, Mr. Afton, and 
Captain Billop was by alſo, but the Pacquet ſo 
tied with the Packthread, I cut open in Billop's 
Preſence with a Pair of Sciſſars; the ſame Pa- 
pers that were in that Pacquet, together with 
the little Paper that was ſtuck in, I tied up; I 
am ſure I ſealed them in a Sheet of Paper, and 
gave them back again to Captain Bylop to carry 
them to my Lord Preſident, 

Sir M. Williams, Captain Billop, you have alrea- 
dy declared, that all you received from my Lord 
Nottingham, you carried to my Lord Preſident. 

Captain Billop. All the Papers that I received 
from my Lord Nottingham, juſt as I received them, 
ſealed with my Lord's Seal, I went directly to 
my Lord Preſident's, and gave them him. 


Sir WH. Williams. 
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Sir M. Williams. Pray, my Lord, did your 
Lordſhip deliver to Captain Billop all the Papers 
that you received from him ? 

Earl of Nottingham. My Lord, all the Papers 
that Captain Bi//op brought to me, that were in 


the Pacquet (for he brought ſome Letters that 
he took out of my Lord Preſton's Pocket, that 
were of no Conſequence ) but all the Papers that 


were in the Pacquet, I delivered back to Captain 
Billop, ſealed as I received from him, and no more, 
and no others; for the other Letters, they being 
from my Lord Preſton's Children, and not relating 


to the Publick, I gave them to him to give my 
Lord Preſton again. | 
Mr. Aſton. My Lord, I humbly beſeech your 


Lordſhip to tell the Court how long my Lord 
Prefion was with your Lordſhip in the Room. 

E. Nott. Truly I am not able to tell you par- 
ticularly how long it was, I believe it might be 
about a quarter of an Hour, or ſcarce ſo much. 

Furymaz, Was there no body with your Lord- 
ſhip, when Capt. Billop was out, but only my 
Lord Preſton ? 

E. Nott. No, not that I know of. 

Mr. Aſhton. My Lord, I have one Favour 
more to beg your Lordſhip, I humbly pray your 
Lordſhip will pleaſe to tell the Court and Jury 
what Anſwer I gave to your Lordſhip, when 
you asked me how I came by thoſe Papers. | 

E. Nutt. As near as I remember, the Account 


that you gave of them was, That you went 


down again after you were come up, as you faid, 
to fetch your Hat; and that when you did go 
down into the little Hole to fetch your Hat, you 
brought up theſe Papers with you. 

Mr. Afton. My Lord, this was the Account 
I did give. Now this very well correſponds 
with that Man's Evidence, that ſays he ſaw me 
take up the Papers and put them into my Breaſt. 
I. CJ. Holt. He does fay fo, and this does 
all very well agree. | 

Mr. Sol. Gen. Now we deſire my Lord Pre- 
ſident would be pleaſed to be ſworn. 
The Lord Preſident ſworn. | 
Mr. Serj. Thompſon. Pray, my Lord, will your 


| Lordſhip pleaſe to declare to the Court what 


Papers Capt. Billop brought to your Lordſhip, 
and how your Lordſhip diſpoſed of them ? 

L. Preſident. Captain Billop did bring me a 
Pacquet tied with a Packthread, and that was 
ſealed with my Lord Nottingham's Seal, I knew 
it to be his Seal; and he told me, that my Lord 


 Nottinzham commanded him to bring the Pacquet 


to me. Lopened the Pacquet, and peruſed all 
the Papers; it was very late, and I locked them 
up till Morning, and I then carried thoſe very 
Papers to the King, and in the King's Cloſet, 
at Kenſiugton, the King read ſome of them, and 
in my Sight, for I never parted from the King, 
but was by all the while: The King put up all 


the Papers again, and commanded me to call a 


Cabinet Council, and to let them be delivered 
there to the Council; accordingly I did deliver 
them Paper by Paper, and they were all marked 
there by my Lord Sydney, who is here preſent ; 


and they were then delivered into the Hands of 


my Lord Sydney. | 
I. C J. Pollexfen. Will you pleaſe to ask my 
Lord any Queſtions, Mr. Aſbton? 

Mr. Aston. My Lord, if your Lordſhip will 
be pleaſed to pardon me, I would ask your Lord- 
ſhip, Did any of your Lordſhip's Servants, or 
Family read any of theſe Letters? | 


2W.&M. 
L. Preſident. No, not one. 


Mr. Aſhton. Were they locked up where any 
of your Lordſhip's Secretaries, or Servants could 
come to them? | X 

L. Prefident. No, I lock'd them up in a ſtrong 
Box in my Cloſet. 78 

Mr. Aſbton. My Lord, I only deſire this Fa- 
vour further of your Lordſhip : Your Lordſhip, 
at the Committee of the Council was pleaſed to 
ask me, how I came by thoſe Papers; I preſume 
you may remember, and I pray your Lordſhip 
to declare, what Anſwer I gave. - 

L. Preſident. Truly, Mr. Aſhton, to tell you 
Truth, I do not remember the Particulars ; I re- 
member you denied every Thing ; I can only fay 
that, in the general; but what you ſaid in particu- 
lar 1 cannot remember. 

L. C. J. Pollexfen. Do you put my Lord in mind 
if you can; See whether he does remember it. 

Mr. Afton. My Lord, I only deſire to ask my 
Lord Preſident, whether I did not tell him I 
went down, after I had been ſearch'd, into the 
Hold, and there I ſee the Papers lie, and 
brought them up, and put them into my Breaſt ; 
they were no ſooner in my Hands but Capt. Billop 
had them in his; for the Man called and ſaid, 
This Gentleman has ſomething in his Breaſt, and 
the Captain put in his Hand and pulled it out. 

L. Preſident. Truly, Mr. Aſhton, I do not re- 
member the Words that you uſed, but remember 
you ſaid ſomething to which I made anſwer, 
What makes it matter, 'They were found upon 
you, and taken out of your Boſom, do you look 
to it how you came by them. I do not remember 
what you faid, for I cannot remember particular 
— but I believe you might ſay ſome ſuch 
thing. ; 

Mr. $9. Gen. Then, pray, my Lord Sydney, 
will you be pleaſed to be ſworn, 

The Lord Sydney ſworn. 

Mr. Sol. Gen, Will your Lordſhip be pleaſed 
to declare what Papers you received from my 
Lord Preſident? - 

L. Sydney. At the Cabinet Council my Lord 
Preſident delivered a Pacquet of Papers, I recei- 
ved them every one there, and mark'd them, and 
put them into my Pocket. | 

Mr. Serj. Tremain. Did your Lordſhip deliver 


* 
\ 
\ 


them to any Perſon afterwards ? 


L. Sydney. The next Day, or the Day after, 
I gave them to Mr. Bridgman to copy out, and 
he delivered them back to me again. 

Mr. Se. Cen. Pray, my Lord, give me leav 
ro ask this Queſtion — 

Mr. Serj. Thompſon. Your Lordſhip had mark'd 
them before you delivered them to Mr. Bridgeman 
to copy ? | 

L. Sydney. Yes, I mark'd them at the Council 
Table, at my Lord Nottingbam's Office. | 

Mr. Sol. Gen. My Lord, thoſe Papers that you 
mark d, were the ſame Papers that my Lord Preſi- 
dent brought, and delivered in at the Council? 

L. Sydney. Yes, the very ſame. | 

Furyman, My Lord, ſhall we have Leave to 
ask my Lord Sdney a Queſtion ? 

L. C J Holt. Ay; what is it? 

| Turyman. Pray, my Lord, did the Pacquet come 
to you ſealed? That which was taken from this 
Gentleman, was it ſealed when it came to you? 

Mr. Sol. Gen. No, it had been opened by my 

Lord Nottingham, and my Lord Preſident, 


L. C. J. Holt. 


f 
8 
L 
2 
4 
4 
4 
er 
4 
7 
hs © 
4 
7 
Fo 
5 
3 
— 
0 
- 
I 
. 
* 
1 
N 
* 
5 4 
. 
< 
15 
A 
4 
2 
Bs > 
* 
» 
0; 
* 
* 
N 
1 
8 
N q 
F ys 
* 4 
— 
| 
a 
1 
* 
i 
2 
bl, 
ry 
2. 
: 
wr 
4 
8 
* 
83 
* 
1 
n 
Won 
* - 
ES 
705 
WL 
92 
5 
1 
2 
1 
9 
— 
© © 
. 
2 
1 
F 4% 
4 : 
N 
6% 
* 
- x4 
= q 
* 
» ty 
po 
r 
* 
8 
I 
1 * 
8 
7 
+ ug 
7 
KEY 
bh 
N 
— I 
BD 
328 
RY 
ze 
* 
= 
x 
v 
ys 
* of 
I 
2 
TY 
4 * 
* 
4 
4 
5 
= & 
go 
5 
n 
ke \N 
* 
77 
5 
. % 
8 
* 
* 
CU 
ir 
1 
* 
9 
4 
= 
rt: 
* 
1 
«\ hs 
16 
* 
8 
> 
YN 
*% 
B10 
15 
1 
* . 7 
— 
* % . 
5 "Ro 
1 
+ 
: 86. £ 
* ö 
1 
— 
+30 
1 
18 
. Sf * 
* 
8 
' 
2% 
1 
1 
bi 
$4 
* 
/ 
- 3 
* =; 
4 * 
«: » IF 
\ * 1 
4 * ny 
* * 
i 3B 
* 
0 2 
8 
13 
it 
FO, 
* 
* * 
18 
7 
"1 
<3; Wy 
6 2 
_ 
* . WY. 
: FP 
4 
iy 
* 
7 


—— I 3 


IT 7 
e 


1690. O. B. 


L. CJ Holt. Sir, you are under a Miſappre- 
henſion of the Matter. My Lord Nottingham, af- 
ter he had opened them, ſealed them up again, 
and delivered them to Capt. Billop; Capt. Billop 
carried them ſealed to my Lord Preſident ; my 
Lord Preſident opens them, and lays them up; 
they were never out of his Poſſeſſion; he carries 
them to the King; the King read ſome of them 
in his Lordſhip's Preſence ; he delivers them at 
the Cabinet Council to my Lord Sydney ; and my 
Lord Sydney ſwears he read them there, mark'd 
them, and when he had done, put them in his 
Pocket. 

Mr. SY. Gen. My Lord Sydney, will your Lord- 
ſhip be pleaſed to look upon theſe Papers, and 
ſee if theſe be part of them. 

L. Sydney. I know them very well, I have read 
them ten times, I mark'd them at the Council, 
and that is my Mark. 

Mr. Sol. Gen. Pray, my Lord, are thoſe two 
Papers that you have in your Hand, Two of 
thoſe Papers that my Lord Preſident delivered at 
the Cabinet? 

L. Sydney. Yes, that they are. 

Mr. Sol. Gen. My Lord Preſident, will you 
pleaſe to look upon them. 

(which his Lordſhip did.) 

L. Preſident. Theſe are two of the ſame Pa- 
pers that Capt. Billop brought me. 

Mr. Sol. Gen. Now we ſhall deſire to have 
them read; but give me leave to obſerve to you, 
'That one of them is a Copy of the other; only 
in the one ſome Words are written ſhort, that 
are written out at length in the other. 

Turyman. Pray, my Lord, I deſire to ask, 
are they of the ſame Hand? 

Mr. Sol. Gen. No, they are of different Hands. 

Mr. Serj. Thompſon. Pray, Gentlemen of the 
Jury, take notice, and obſerve theſe Papers, for 
there is a great deal of Matter of great Moment 
in them; for you cannot expect the King's 
Council ſhould repeat every thing that is in ſo 
many Papers as we ſhall read; it is impoſlible 
we ſhould take notice of all. 

L. C. J. Holt. Or I either, therefore pray, 
Gentlemen, obſerve what is read, for I ſhall be 
able only juſt to ſtate the Evidence to you. 

Mr. Aſvton. My Lord, I hear them ſay, one of 
thoſe Papers is a Copy of the other; I deſire 
the Original may be read, and not the Copy. 

Mr. Serj. T hompſon. Who knows which is the 
Original ? 

L. C. F. Holt. Look you, Mr. Aſhton, we 
don't know which is the Original, or which is 


the Copy, they are both found together, they 


contain the ſame Matter, and the ſame Words: 
It may be you can tell which is the Original. 
Mr. Serj. Thompſon. You may look upon them 
your ſelf, and tell us which is the Original, if you 
pleaſe. 
Mr. Aſhton. That is very well obſerved, Sir. 
That is throwing Water upon a dead Mouſe. 


Then I deſire both of them may be read. 


Mr. Sol. Cen. Indeed, Mr. Aſhton, I think 
there is a particular Reaſon why you ſhould not 
d eſire to have the Copy read, becauſe leſt it 
ſhould prove to be your own Hand writing. 

Mr. Aſpton. Pray, let both be read. 

Cl. of Peace Reads, The Reſult of a Confe- 


rence 
Mr. Serj. Tremain. Pray attend, for this is the 
Scheme of the whole Work. 
Voi. . 
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Cl. of Peace Reads. The Reſult of a Confe- 
rence, c. 

And the other was likewiſe read as before. 

L. C. J. Pollexfen. Pray let Mr. Aſhton ſee that 
Paper. - 

The Paper was handed to Mr. Aſhton, being one 
of the Papers before read, | 

L. C. J Pollexfen. Mr. Aſbton, look upon that 
ſame Paper a little, ſatisfy your own Mind a 
little whoſe Hand that Paper is in. Look upon 
it well, J would have you be ſatisficd about it. 
Look particularly upon the latter Part of it. 

Mr. Aſhton. My Lord, I have look'd upon it, 
I have ſeen it all. 

I. CJ. Pollexfen. Come then, give it me back 
again, and think of it a little in your own 
Heart. | 

Mr. Sol. Cen. My Lord Sydney, pray, will 
your Lordſhip look upon this Paper. 

L. Sydney. This is one of the Papers that was, 
among the reſt, delivered by my Lord Preſident ; 
at the Cabinet. 

Mr. Sol. Cen. Pray ſhew it my Lord Preſident; 
What ſays your Lordſhip to it? 

IL. Preſident, This was one of the Papers I gave 
my Lord Sydney, and was brought to me in the 
Pacquet by Captain Bllop. 

Cl. of Peace reads. IJ hat the King would re- 
turn with a Deſign of making an entire Conqueſt 
of his People=>——— | 

Mr. Serj. Thompſon. Pray, my Lord, give me 
leave, before it be read, to accquaint the Jury 
what this is, that they may make the better Ob- 
ſervations upon it, This, Gentlemen, is the 
Heads of a Declaration that was intended to be 
Publiſhed when the French came; and you will 
ſee what it is when it is read. Pray obſerve it. 

Cl. of Peace reads. That the King will re- 
turn, &c. As before. 

Mr. Serj. Tremain. 'The next Paper is an Ac- 
count which they had taken with them of the 
Force of the Kingdom, of the Ships, particularly 
how many in Number, what Rates, what were in 
Repair, what out of Repair, and what a Build- 
ing. Pray ſhew it my Lord Sydney. 

L. Sydney. This is another of the Papers that 
I received from my Lord Preſident, and mark'd at 
the Cabinet. 

Mr. Serj. Thompſou, Then ſhew it my Lord 
Preſident. 

L. Preſident. This is one of the Papers that 
were in the Pacquet that Captain Billop brought 
me. Clerk of the Peace reads. | 
Mr. Sol. Gen. Pray, my Lord Sydney, look up- 
on theſe Papers, and tell where your Lordſhip 
had them. 

The Papers were ſhewn both to the Lord Preſident and 
the Lord Sydney. 

L. C. J. Holt. My Lord Preſident ſays he re- 
ceived them from Captain Billop, and gave them 


to my Lord Sydney; and my Lord Sydney ſays 
they are the ſame he received from my Lord 
Preſident. 


Juryman. Are thoſe the Papers that have been 
read, my Lord ? 


Mr. J. Eyres. No, but they both ſay the ſame 
as to thoſe that have been read. 
Turyman. Then pray, my Lord, What are 
thoſe Papers that are going to be read ? | 
Mr. Serj. Tremain. Theſe are two Letters, 
Gentlemen, that are written, giving an Account 
how the Affairs in England ſtood with reference 
OOO 2 to 


directed for Mrs. Charlton. 
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to the Perſons Concerns: that they are written to; 
and there is a particular Paſſage in one of them, 
How their young Maſter prevailed in his Intercit, 
and got Ground of his Adverſaries. If you ob- 
ſerve them, you will eaſily underſtand what is 
meant by them. 

Clerk of the Peace reads. This is directed for 
Mir. Redding, New-years Eve, Though the Bea- 
rer of this, Cc. As before. 

Clerk of the Peace reads. This is directed for 
Mrs. Reddig. As it is impoſſible for me to 
exprels, &c. As before. 

Mr. $1. Gen. Now we deſire my Lord Hduey, and 
my Lord Preſident, would look upon theſe Papers. 


Teryman, My Lord, I defire the former Part 


of that laſt Letter may be read again. 
Ii bich was done. | 

L. Sydney. Thele I had from my Lord Preſident. 

L. Preſident, And I had them out of the Pac- 
quet that Capt. Bi brought me. 

Mr. Serj. Tremain. If your Lordſhip pleaſe I 
will open them to the Jury. Here are two Let- 
ters, in one of them there is an Account given, 
that they were heartily ſorry they were diſap- 
pointed, and that they had not been here alrea- 


dy, but hoped they will be here as faſt as they 
can; that the Match was concluded, the Settle- 


ment prepared, and no doubt but the Daughter's 
Portion would be well Secured, if they would 
come quickly. | 

Clerk of the Peace reads. Dec. 31. 1690. "Tis 
I muſt not let 
this Bearer depart, Madam, c. As before. 

Mr. Serj. Tremain, That Letter tells you that 
the Daughter's Fortion would be well Secured ; 
this that we now produce will tell you, how it 


| ſhall be Raiſed. It ſays, The old Tenants are 


weary of their Maſter, and a little Matter, if he 
would but appear in I/eftminſter- Hall, would re- 
deem the Eitate; and the Cauſe might be 


brought to a final Hearing before the End of 


Eaſter Term, if they made haſte, and it were 
well Sollicited. 

Clerk of the Peace reads, This is directed for 
Mr. Jachſon, Dec. 31. 1690. The Bearer hereof 
will give you, Ec. As before. 

Mr. Sol. Cen. Woe muſt defire my Lord Preſi- 
dent, and my Lord Sydney, would be pleaſed to 
look upon theſe Papers, | 

L. Preſident. I received theſe from Capt. Billop 
in the Pacquet, and gave it to my Lord Sydney. 

L Sydncy. 'Thele are ſome of the Papers I had 
rom my Lord Preſident. 

Mr. Serj. Tremain. The Letters we now pro- 
duce to be read, ſeem to be written by a Man that 
was involved in a great Trade, that had great 
Projects in his Head, and drawn many Schemes 
in his own Brain how to carry on the Trade; he 
directs what ſort of Wares he would have ſent, 


what was proper for their Markets, that he had 


got many a new Cuſtomer, and hoped they 
ſhould not be diſobliged; that all muſt be ſent be- 
fore the Firſt of Alareh, at leaſt before the Tenth, 
or the whole Summer Profits would be loſt. 
Cl. of the Peace reads. 31, Dec 
L. C. J. Holt, Read the Superſcription firſt, 
C. of the Peace. There is no Superſcription, my 
Lord, at all. 
L. C. F. Holt, Well, read on. 
. Clerk of the Peace reads. Dec. 31. The Inter- 
ruption of the former Correſpondence had a very 
ill Effect many ways, Sc. As before, 
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Mr. Serj. Tremain. Gentlemen, doubting that 
that Letter might not be preſſing enough, here is 
another to the ſame Effect. | 

Cl. of the Peace reads, Dec. 31, It is a Preſum- 
tion incident to thoſe that are any ways upon the 
Spot, Oc. As before. 

Mr. Serj. Tremain. One would imagine this 
Letter were written by ſome Perſon that uſed 
to talk Cant, that he is ſo ready at it. 

Mr. o/. Gen. Pray, my Lord Preſident, what 
ſays your Lordſhip to theſe Papers? 

L. Preſident. Theſe Two Letters were in the 
Bundle that Capt. Billop delivered to me, and I 
delivered them to my Lord Sydney. 

L. Sydney. Theſe are ſome of the Papers I had 
from my Lord Preſident, at the Cabinct. 

Mr. Serj. Tremain. That firſt of theſe Papers 
is a Letter wherein the Party gives an Account of 


his own Condition here, and how he would 


venture to bring about what was deſired. 

Cl. of the Peace reads. 31. Dec. 1690: Was my 
Condition more deſperate and uneaſy than it 
is, Oc. As before. | 

Mr. Serj. Tremain. This little Paper was inclo- 
{ed in the other. 

Cl. of the Peace reads. I beg, Nc. As before. 

Mr. Serj. Tremain. Now ſhew this Paper to 
my Lord Preſident, and my Lord Sydney. 

Which was done, 

L. C. J. Holt. My Lord Preſident, and my 
Lord Sydney, ſwear the ſame for this Paper, as 
for the reſt. 

Mr. Serj. Tremain. This Paper ſhews they 
were going about a Deed that they did not defire 
to have known; ttis a Key how to explain their 
Meaning. | 

Cl. of the Peace reads. For Mrs. Anne Ruſſel, Oc. 

As before. 

Then three other Papers were ſhewn to, and ſworn 
by the Lord Preſident, and the Lord Sydney, 
to be Part of the ſame Papers. 

Mr. Serj. Tremain. The Papers that we are 
going to read are theſe, Gentlemen, here is a 
Letter of Recommendation in behalf of one Mr. 
Orbinet, which is a Name, they. pretended of 
ſome Perſon that was at Paris, or to go there, 
and 'tis written by one Mr. De/livere to his Corre- 
ſpondent there; and he tells him, the Bearer had 
ſomething to diſcloſe to him, and that he might 
have an entire Confidence in him : but the Let- 
ter of Recommendation alone, without a Sum of 
Money, they reckoned would meet with a bad 
Welcome in France, and therefore they take 500 /. 
with them, and here are 'Two Bills to pay it. 

Then Mr. Humphrey Levermere was ſworn to 
interpret them, being in French, (which he 
did) and read them as in the former Trial. 

Juryman. Were theſe Bills found in that Pac- 

net? 

Mr. Serj. Tremain. Yes, Ves; they are ſworn 
to by both thoſe Lords. 

Mr. Sol. Gen, Now, pray, my Lord, will you 
pleaſe to look upon theſe Papers. 

The Lord Preſident, and Lord Sydney beth teſtified, 
That thoſe were part of the Papers. 

Mr. Serj. T hompſon. This next Paper that we 
give in Evidence is very ſhort. It ſeems to be a 
Table for the Memory of the Perſon that was to 
carry it? 'They are ſhort Heads for the Memory, 
conſiſting of a great many Particulars ; You will 
make your Obſeryations upon them, and what 
Judgment you think fit of them. 

Mr. Serj. Tremain. 
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Mr. Serj. Tremain. My Lord, I deſire to take 
Notice of theſe Papers that we are now going 
to read; you will obſerve theſe Things in them, 
which are worth your remarking, Gentlemen; 
becauſe theſe Papers that we now read to you, 
are of themſelves ſufficient to prove every Article 
in the Indictment: For theſe Papers give an 
Account of the Ships, their Number and Force, 
the Forts of the Kingdom, how they are Man- 
ned, how they may be Surprized, where the 
French Fleet ſhould Fight, where they ſhould 
Aſſault us, how they ſhould hinder the Dutch and 


Engliſh Fleets from joining, what Number of 


Soldiers would be ſufficient, and what Number 
of Ships in Newcaſtle to plague the City of Lon- 
don, how to manage this whole Affair; and it 
gives Characters of the Clergy of England, and 
particularly of the City of London, and fays, 
rhey are the worſt of Men. 

Mr. Serj. Thompſon. No, Brother, 'tis the 
worſt of all the Clergy. 

L. C. J. Holt. Come read them. 

Clerk of the Peace reads. Lady D. 2000 J. &c. 

As before. | 

The Fury deſired to ſee the laſt Papers, and had 

them delivered to them. 

Mr. $91. Cen. Then we reſt it here, to ſee 
what the Priſoner will fay to it. 2 

L. CJ. Holt. Mr. Aſbton, the King's Council 
have done their Evidence for the King, what 
have you to ſay for yourſelf? 

Mr. ton. My Lord, I humbly deſire to 
know of your Lordſhip, whether all the Letters 
are read, that were read at the 'Trial of my Lord 
Preſton ? 

IL. C. F. Holt. What is that material to you, 

whether they be or not ? 
Mr. Aſoton. My Lord, I am informed that 
there were ſeveral Letters, that particularly name 
my Lord, implying him to be the Bearer, and I 
deſire thoſe Letters may be read. 

Mr. Serj. Thompſon. With all my Heart, if 


| you do delire it, it ſhall be read, we do not think 


it material, . 

Mr. Afvton. I do deſire it; it will be plain, I 
believe, from hence, that I could know nothing 
at all of this Matter ; and if your Lordſhip pleaſe, 
my Lord, to obſerve it, three or four of theſe 
laſt Papers, as Mr. Serj. Tremain obſerved, were 
the Ground-Work of all this Buſineſs, which re- 
fers to Port/inouth and South-Sea, and ſome other 
Papers; theſe I think, with Submiſſion, were 
proved to be the Hand of another Gentleman, 
and I defire it may be proved again to the Jury, 
by which I think it will be plain, that they do 
not affect me. | 

L. C. J. Holt. Look you, Mr. Aſhton, it is not 
proved to be your Hand, nor pretended to be ſo. 

Mr. Afbton. But poſitively proved to be an- 
other's Hand, as I am informed, and tis that 
which Mr. Serj. Tremain obſerved, was the 
Ground-Work for carrying on the whole Deſign. 
I preſume the Witneſſes are in Court that proved 
it then, and I hope your Lordſhip. will be fo 
kind as to let it be proved now ; they did prove 
it to be another Perſon's Hand upon a Trial not 
long ago. | | 

L. C. F. Holt. If you have a Mind to call any 
Witneſſes to prove the Papers to be another's 
Hand, you may call them. 

Mr. Aſbton. I hope the King's Witneſſes are 
now in Court that did prove them to be bis 


for High- Treaſon. 
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ang and they'll prove it now I ſup- 
ole. | 

. L. C. F. Holt. If you have a Mind, you may 

call them, they have not a Mind to produce 

them for the King. 

Mr. Aſhton, 1 know not where they are, my 
Lord. Pray Mr. Aaron Smith, be you ſo kind as 
ro call them. 

L. C. J. Pollexfen, You ſhould have ſent and 
Subpzna'd them to be here. 

Mr. Aſuton. Mr. I arr is there, my Lord, I 
deſire he may he ask'd the Queſtion ; and I believe 
Mr. Blase is in the Court, pray let him be ask d. 

L. C. J. Holt. Mr. Warr, you are called by 
the Priſoner, as a Witneſs, to prove my Lord 
Prefton's Hand. 

Mr. Aſeton. Mr. Warr, Mr. Townſend, and 
Mr. Blaue, I deſire may be all ask'd. | 

I. C. J. Holt. Mr. Aſhton, you have inſiſted 
upon it, that theſe Papers were my Lord Prefon's 
own Writing. 

Mr. Aſbton. My Lord, I do inſiſt upon it, to 
know whether they were not proved to be his 
Hand. 

Mr. Serj. Tremain. 
agreed. 

Mr. Serj. Thompſon. We do grant the King's 
Witneſſes proved, that they did believe them to 


Yes, they were ſo, tis 


be my Lord Preſion's Hand. 


L. C. J. Holt. The King's Council do admit, 
that theſe three laſt Papers were not your Hand, 
but they admit them to be my Lord Pre on's 
Hand, and *ris very well done of them to admit 
it; ſo that now tis to be taken for granted, that 
thoſe three laſt Papers were my Lord Preſtou's 
Hand. 

Mr. Aston. Then, my Lord, I deſire the 
Subſtance of thoſe Papers may be the more preſs d 
upon the Jury, becauſe Mr. Serj Tremain ob- 
ſerved that the whole Deſign in the Scheme of it 
lay in thoſe Papers, and they are not my Hand, 
but another's; and for what is in them, I know 
nothing, nor am concern'd. 

L. C. J. Holi. What have you farther to ſay, 
Sir ? 

Mr. Sol. Gen. You mentioned another Letter 
which you did defire ſhould be read. 

Mr. Aſpton. Ay ; two or three where my 
Lord is nam'd. 

Mr. Sol. Gen. This is the Letter I ſuppoſe 
you mean, the Clerk ſhall read it. | 

Clerk of the Peace reads. Sir, I vow to you, I 
do not repine at having loſt all for your Sake, &c. 

(As before.) | 

Mr. Aſpton. Gentlemen, I hope you will ob- 
ſerve, in that Letter my Lord is call'd the Bearer ; 
and it tells that he brings Papers with him, b 
which it is plain, that you cannot imagine I 
could know any thing of theſe Papers. And, 
Gentlemen, it has not r by any Evidence 
that has been given, that I knew any thing 
more, than that they were unfortunately found 
upon me: But with Submiſſion, I believe there 
is another Letter, if I am informed right, 
wherein my Lord is named, and called, my Lord 
the Bearer, ,, | 

Mr. Sol. Gen. Sir, I do aſſure you now, we 
have to my Obſervation, read every Letter, and 
every Paper, that was read on Saturday. 

Mr. Aſbton. Mr. Sollicitor, 1 am fatisfied, 
for I am confident you would not affirm it if it 
were other wiſe. 

I. CJ. 
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L. C. J. Pollexfen. There is not any Letter that 


ſays my Lord the Bearer, but my Lord will give 


you an Account, ſo and ſo; the Bearer will tell 
you theſe and theſe Things ; will you have it read 
again? You ſhall if you will. 

Mr. A/ton. I am unwilling to take up your 
Lordſhip's time, unleſs the Jury deſire to have it 
read again. 

Furyman. Pray, my Lord, when that Letter 
was read on Saturday, how was it conſtrued by 
the Court ? How did they take it then ? 

L. C. J. Holt. We did take it then, becauſe 
my Lord was mentioned, that he might poſſibly 
be the Bearer. | 

L. C. J. Pollexfen. It is very probable, and fo it 
was underſtood then, that the Lord mentioned in 
the Letters was my Lord Preſton, and ſo that my 
Lord was the Bearer that could give an Account 
of the Counteſs's Condition ; and in the Begin- 
ning of thoſe Papers that are of my Lord's Hand, 
there is mentioned ſo much Money for the Lady 
D, which is my Lady Dor/er, I ſuppoſe, that is 
there meant, and that writ that Letter. 

Mr. Aſhton. No, my Lady Dorcheſter. 

L. C. J. Pollexfen. Dorcheſter, I cry your 


| Mercy ; and it is probable the ſame Reaſon js a 


Reaſon ſtill to make it believed that my Lord 
Preſton was meant. 

Mr. Aſhton. I think my Lord Chief Juſtice 
was pleaſed to obſerve, as I have been informed, 
in giving his Charge to the Jury, that theſe 
Papers, ſome of them naming my Lord, muſt 
be meant of my Lord Preſton, there being no 
other Lord but he; and he likewiſe gave another 
Reaſon ; ſays he, They lay by my Lord's Seals 
that were produced, and therefore it was plain, 
they could not be Aſbton's nor Elliot's. 

L. C. J. Holt. No not fo, but my Lord might 
be concern d, becauſe my Lord's Seals were there 
where the Papers were found. 

Mr. Aſhton. I am wrong inform'd, if thoſe 
were not the Words my Lord Chief Juſtice Pol- 
lexfen uſed. 

IL. C. J. Pollexfen. What do you ſay were the 


Words? If you will repeat them, T'll tell you as 


near as I can. 

Mr. Aſhton. Your Lordſhip ſeem'd to infer, 
That my Lord being nam'd, and the Bearer in 
the ſame Paper, that of Conſequence that muſt 
be my Lord Preſton, and the Papers muſt be 
his; and you did give another Reaſon for it, to 
inforce it, that the ſame Man that ſaw me take 


them up, ſaw them lie by the Seals, which were 


proved to be my Lord Prefon's, from whence 
your Lordſhip did ſay, it is plain they were my 
Lord Preſton's, and that Aſhton or Elliot could 
not be concerned in them. 

L. C. F. Holt. You miſtake that Matter, ſure 


there was not any ſuch Word ſaid, for that Evi- 


dence that tended to convict my Lord Preſton, 
did by no means tend to acquit you ; the Que- 
ſtion then was, How far my Lord Preſton was 


concerned; my Lord inſiſted upon it, ſays he, 
They were not taken from me, but from Mr. 


Aſhton ; there the Queſtion was not about you. 

Mr. Aſhtou., I humbly hope, my Lord, you 
will forgive me for inſiſting upon theſe Matters, 
becauſe J am for Life. | 

L. C. J. Pollexfen. I would do you all the 
Right I can, I aſſure you, Mr. Aſton ; but cer- 
rainly there was no ſuch 'Thing faid as you have 
mentioned. 
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Mr. Aſhton. My Lord, I do not queſtion but 


you will do me Right, and I thought fo, when I 
choſe the Jury out of the firſt that appeared, 


without challenging any. 
L. C J. Holt. Well, Sir, pray go on to your 


Defence. | 

Mr. Aſbton. My Lord, my own Defence will 
be very weak upon the Whole, for I am very il- 
literate and unskill'd in the Laws, but where I 
do fail of taking Advantage, to obſerve what 
may be for my Advantage, I hope your Lord- 
ſhips will be ſo kind to me, as well as juſt (I 
may call it) to yourſelves, being upon your 
Oaths, as to take notice of it. My Lord, in the 
firſt Place — | | 

Mr. Serj. Tremain. Before Mr. Aſhton proceeds, 
I would obſerve one Word in a Letter that has 
been read, which is one of theſe Papers; it ſays, 
I ſay nothing of another Gentleman that takes Op- 
portunity to ſee thoſe Parts, but he has ſhewn a Zeal 
and Sincerity in the Affair equal to moſt. 

Mr. Serj. Thompſon. You hear, Gentlemen, 
that there is notice taken of another Perſon be- 
ſides the Bearer. 

Mr. Afbton. Pray, my Lord, is it any Con- 
ſequence that I muſt be the Perion that muſt be 
meant, or that I muſt know what the Contents 
of the Letter was? 'There was another beſides 
me, and ſo it is not plain who was meant; or if 
I were the Man meant in this Letter, it muſt not 
therefore follow that I muſt know of it. 

Mr. Serj. Tremain. I did not mention it as a 
Proof that you were the Perſon meant, but only 
to ſhew that there was another Perſon beſides my 
Lord taken notice of in them. 

L. C. 7 Holt. I muſt confeſs, I think Mr. 
Aſhton obſerves right, it does not concern him, 
for as well as he was there, there was another, 
and it is uncertain whether it relates to him or the 
other, and ſo it ſignifies nothing at all; that's my 
Mind. Pray go on, Mr. Aſbton. 

Mr. Aſton. My Lord, upon the Whole I have 
this to obſerve; firſt as to my Buſineſs of going 
into France, I muſt ingenuouſly own it, though 
I proteſt to you I never own'd it or named it to 
the Woman, though ſhe had ſworn it, but yet I 


do now. My Deſign was to go to France, and I 


had very great and good Reaſon for it, I think; 
I had endeayour'd all Ways I could in the World 
to procure a Paſs to go to France ; *tis very well 
known, I did Buſineſs under Lieutenant-General 
Morden, that died half a Year ago; his Accounts 
are now depending, and ſuch Accounts as may 
be prejudicial in ſome Points to his Family, to 
whom I have always own'd, and muſt, a great 
Obligation, and would be very glad upon all 
Occaſions to ſerve it, and all the Branches of it : 
This was not the Whole nor the only Deſign I had 
in going thither, but I had likewiſe ſome Buſi- 
neſs of my own, I have a conſiderable Sum of 
Money owing me, if it be neceſſary to prove it, 
I can prove it by a Bond from a Perſon that is 
there; a great Sum it is, a very conſiderable 
one to me at leaſt, And, my Lord, I did think 
if I did not go myſelf, it was impoſſible for me 
to do any thing in that Affair, and that was the 
true and only Reaſon of my Deſign in going to 


France, having been out of Hopes of getting any 


other Convenience otherways ; this was not a 
Deſign juſt now formed, as if I were juſt now 
upon ſome Plot concerning the Publick, but it 
has been my Deſign ever ſince 3 

orden 
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Morden died, and he upon his Death-bed ingaged 
me to do it; and I once went down, hoping to 
have gone from Dover, and there I was appre- 
hended and taken. And, my Lord, I have uſed 
all manner of Endeavours to go other ways, but 
they have always failed me, and this way I hoped 
would have taken: My Lord, I do own I did 
hire the Boar, and I did pay the Money ; but 
with Submiſſion, I think that is not any manner 
of Treaſonable Act, my Lord; perhaps it is an ill 
Act, but it does not amount in the leaſt to Trea- 
ſon going to the King's Enemies, ſuppoſe I went 
upon that account, that is no manner of Treaſon 
in the World; carrying Papers to the King's Ene- 
mics, except it be proved that I was privy to 
them, and knew the Contents of them, if Law- 
yers inform me right, is not Treaſon ; then what 
remains? *Tis true, I muſt own the Papers were 
found upon me, and I believe there is nobody 
that has heard the Evidence that has been given, 
but muſt readily conclude, that I found them in 
the Place where the Seaman ſays I took them 
up; and beſides, my Lord, there is not any man- 
ner of Proof 1o much as aim'd at by the King's 
Counci! in all their Evidence, that I was privy 


to any one of theſe Papers; ſo that, my Lord, 


I think there is very little proved upon me at all: 
I had the Misfortune to be taken in this Com- 
pany that was going where theſe Papers were taken, 
it's true, but they have not attempted to prove 
that I was privy to, or knew any thing of them at 
all, nor that I was more concerned than that they 
were taken in my Stomach ; this is all I have to 
obſerve upon the Whole: As to the Buſineſs of the 


| Indictment, there are great and grievous Aggra- 


vations in it, and ſuch as I am not able to com- 
prehend the Meaning of, the Words confound 
me; and therefore 1 humbly defire your Lord- 
ſnip to tell me upon what Statute I am indicted. 
I. C. J. Holt. I'll tell you, Mr. Afſpton, you 
are indicted upon the 25th of Edward the Third, 
for conſpiring, compaſſing and imagining the 
Death of the King and Queen, and for that Pur- 
pole going to France, and endeavouring to incite 
the French King to invade the Kingdom, and 
telling him how he ſhould do it, and letting him 
know in what State and Condition the Kingdom 
was, and how fit to be invaded. 

Mr. Aſhton. Pray, my Lord, is that at all 
proved upon me? 

L. C. 7. Holt. That is the Queſtion that the 


Jury are to judge of upon the Evidence that has 


been given. | 

Mr. Aſvton. As to that of Compaſſing the 
Death of the King and Queen, I am ignorant 
of Dealings in Law ; but I conceive there are 
ſeveral Species of Treaſon mentioned in that Act 
of the 25th of Edward III. and as to the imagining 
the Death of the King, that's only to be proved 
by ſome Overt- Act: Now I think nothing at all 
has been proved of any open A& conducing to 
prove the Imagination or Compaſling the Death 
of the King or Queen, no manner of Conſulta- 
tion or Treaſonable Act at all; and therefore, 
my Lord, I do not ſee that there is any great 
Matter that is proved upon me, and I hope you 
are of that Opinion too. 

L. C. J. Holt. Mr. Aſhton, that you may not go 
away with a Miſtake, any that deſign'd the Depo- 
ſition of the King and Queen, and the Invaſion 
of the Kingdom, which is proved by any Overt- 
Act, is ſufficient to prove that they compaſs and 
imagine the Death of the King and Queen, 


for High- Treaſon. 


471 

Mr. Afpton. I preſume it may be ſo, I believe 
that may be the Conſtruction of the Law. 

L. C. J. Holt. And I make no queſtion but 
thoſe that you have conſulted with have told you 
as much. 

Mr. Aſbton. Truly as to Council, my Trial has 
been as hard as ever Man met withal. 

L. C. J. Holt. Why do you ſay ſo, Mr. Aſp- 
ton? the Court has not been hard upon you. 

Mr. Aſbton. My Lord, I do not complain of 
the Court, but as to the matter of Time, I had 
Notice by that Gentleman, Mr. Bale, to prepare 
for my Trial, and that was on Friday, and not 
before. | 

L. C J. Pollexfen. Friday was Sevennight, 
you mean, I ſuppoſe. 

Mr. Aſhton. Yes, I do mean Friday was Seven- 
night, 1 was then a cloſe Priſoner, I had not the 
Opportunity or Liberty of ſeeing any Chriſtian 
Soul ; I ſpake to him then, and told him, Mr. 
Bale, this is very ſhort Notice, pray be ſo kind 
as to move my Lord that I may have Council ; 
truly he was civil enough, and ſaid, he would 
do all he could; ſays he, Will you give me the 
Names of your Council? So I gave him the 
Names of four, and of a Sollicitor ; but I never 
heard more of him in the Matter : 1 did with all 
my Induſtry and Skill give my Friends notice, 
but I was under great Difficulty, for I had not the 
Liberty of Pen, Ink, nor Paper, nor a Man to 
ſend upon a Meſſage, on Saturday; I gave my 
Friends notice of it upon Sunday, which was no 
very good Day for Buſineſs, they applied them- 
ſelves to my Lord Sydney, whoſe Favour and 
Kindneſs I ſhall always own as long as I live ; he 
gave me all the Diſpatch poſſible, and got me an 
Order to ſee my Wife that Day, though it was 
Sunday ; the next Day I made Application to have 
my Council come to me, that was Monday ; he 
with the ſame Readineſs procured that: but it 
was Tueſday in the Afternoon before I could ſee 
any living Soul but my Wife; and ſome of the 
Council that I deſired, would not readily come to 
me, and it was Hedneſ/day before I did ſee any 
Body of them, and ſo I had but Vedneſday and 
Thurſday to conſult with them in. On Friday I 
was brought here, and I endeavour'd to procure 
a Copy of the Pannel, that I might inform my- 
ſelf of the Characters of the Men that were to 
be my Jury; and, my Lord, I would deſire you 
to give me leave to clear one Point, which 
through Inadvertency ſlipt from me about the 
Time that I deſfir'd to ſend to enquire about the 
Jury. I did not mean, as was apprehended, to 
{end to them to take them off, but I only meant 
to enquire after their Characters; this was done 
upon Friday ; I had not a Copy of the Pannel till 
laſt Friday, when we were Arraigned in Court, 
it was Two of the Clock before the Pannel was 
given us, it was between 'Three and Four when 
we came to Newgate; we were to come upon our 
Trial the next Morning by Eight of the Clock ; 
ſo that before the Copies could be tranſcribed 
for us, there were left but ſix Hours for us to en- 
2 into the Morals of ſo many Men, of whom 

ome lived eight, ſome ten, ſome fifteen Miles 
out of Town ; for my Part 1 was not able to en- 
quire after any one, and that your Lordſhip ma 
think, by my taking the firſt Twelve thatappear'd, 
and believing myſelf innocent of this Matter, 
I reſolved to put myſelf upon my Trial by any 
twelve indifferent Engliſh Men; I only beg, 
I 
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if I have omitted any Thing in reference to my- 
ſelf, or misbchaved myſelf with reſpect to the 
Bench, that you would pleaſe to ſer me right, 
and conſider that 1 ſtand here for my Life; and 
to grant me your Pardon for any thing wherein 
I have offended your Lordſhips, to whom, and 
to the Jury, I refer my Cauſe; only I beg leave 
to call two or three Witneſſes, I know it hath been 
allowed before in ſuch Caſes, to give tome ſhort 
Account of my Life and Converiation, becauſe 
it hath been reflected upon me that I was a Papiſt, 
becauſe I deſigned to go into France; but I believe 


there is not any Man, whoſe Devotion to the 


Proteſtant Religion eſtabliſh'd by Law, is greater 
than mine hath been, or to whom that Religion 


is dearer than to mylelf. 


L. C. J. Holt. You are not accuſed of any 


| ſuch thing ; nobody pretends you are a Papilt : 


but call whom you will. 
Mr. Aſbton. Pray call Dr. Burſo, Dr. Lake, 
Dr. Htg-HIzilliams, and Dr. Davenant. There is 


Dr. Fitz-/1illiams ; I beg the Favour of you, Dr. 


Fitz-IWilliams, to give the Court an Account of 
your Acquaintance with me, and particularly 
about my Religion. 

Dr. Ftz-IIilliams. Will your Lordſhip give 
me leave, my Lord? 

L. C. F. Holt. 11 ; Come, what do you 
know of Mr. Aſton 1 | 

Dr. Ftz-H!liams. I ſuppoſe, my Lord, that 

he calls me in as a Witneſs to his Religion, and 
to his Morality, I think ſo; with my Lord's Per- 
miſſion I will give the trueſt Teſtimony I can : 


J have known him for ſome time, he uſed to be 


frequently at the Service of the Church in the 
Proteſtant Part of the Family at St. Fames's, 
where I was Chaplain ; during the Time I was 
there, I obſerved him to be a frequent Receiver 
of the Holy Communion ; and, as far as I could 
obſerve, lived anſwerable to what he profeſſed to 
be, a ſincere Member of the Church of England, 
and a ſerious Chriſtian. For his Sincerity and Zeal 
for the Proteſtant Religion, I can give this In- 
ſtance, he had an Aunt that had a Relation to that 


Family, one Mrs. Du- pee, who he thought did warp 


a little towards Popery, and he deſired me, about 


five Years ago, to have recourſe to her, and deſired 


to know if ſhe were diſſatisfied with any Point 
of Religion in the Church of England, in Com- 


munion with which ſhe lived viſibly, and I 


would do my Endeavour to fatisfy her ; as I do 
not doubt but I could. She was defirous to know 
who was the Perſon that ſent me: I told her I 


came of my own Head in the greateſt Part ; but 
I ſuppreſs d the Interpoſition of Mr. Aſuten for 


ſeveral Reaſons, and told her, I had great Suſpi- 
cion of her inclining the other Way ; and I had 
great Reaſon for it, becauſe of her Husband, who 
was a Papiſt, and the great Reſort of Popiſh 
Prieſts to their Lodgings. She told me then, 
She was fatisfied in every thing, and if ſhe had 


any Diſſatisfaction ſhe would ſend for me to give 
me an Account. Some Months after I came to 


St. Fames's to wait, and obſerving her to be more 
than uſually before from Prayers in the Chapel, 
J went to her, and asked her the Reaſon : She 


told me, it was becauſe ſhe was making ſome 


Linnen for her Maſter King James, which was 
to be made in haſte : But ſhe then deſigned to go 
for Flanders quickly; and Mr. Aſoton about that 
Time, or two or three Days after, told me his 
Aunt was gone to Frauce, and ſpoke it with very 
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great Concern, and that he believed, under the 
Pretence of calling over her younger Son, ſhe 
was gone to declare herſelf a Papiſt, and he was 
very much troubled at it. This I know for his 
Zeal for the Proteſtant Religion. 

L. C. J. Holt. When was this, Doctor? 

Dr. Fitz-Williams. This was, my Lord, about 
five Years ago. | 

Mr. Aſhton. That is, as to the Buſineſs of my 
Aunt I ſuppoſe; I know not how he comes to 
mention it, but as to my Life and Morals, you 
can give a later Account. 

Dr. Htz-Milliams. My Lord, I have Ad- 
miniſtred the Sacrament to him. 

IL. C. J. Holt, What Queſtions do you farther 
ask him, Mr. Aſoton? or can you ſay any more, 
Doctor? 

Dr. Fitæ-IIilliams. No, my Lord, I can ſay 
no more, but thar he received the Sacrament 
about half a Year ago. 

Mr. Serj. Thompſon. We have not objected 
any thing, as to his Religion, at all. 

Mr. Aſoton. But I know it has been a Refle- 
ction that has gone about of me, that I am a 


Papiſt, therefore I beg leave to prove my Reli- 


gion and Converſation. 

L. C. J. Holt. Nay, call whom you will, you 
ſhall not be hindered, take what Courſe you 
pleaſe. 

Mr. Serj. Tremain. Pray, Doctor, you ſay he 
has received the Sacrament lately; when was 
that, and where? 

Dr. Htg-IMilliams. It was at Ely Chapel, 
within this fix or ſeven Months. 

L. C. F. Pollexfen. Have you been lately con- 
verſant with him? 

Dr. Fitz-IWWilliams. Truly, my Lord, I have 
not been very lately. 

L. C. 7. Pollexfen. Pray what have you heard 
him ſay concerning his Affection to King Nilliau 
and Queen Mary ? 

Dr. Ftæ-Milliams. I do not remember any 
thing at all of that. 

L. C. J. Pollexfen. Have you heard him fay 
any thing to the contrary ? 

IN Fitz-IWilliams. No, I cannot remember 
that. 

Mr. Serj. Tremain. What have you heard him 
ſay about his Affection to K. James? 

L. C. J. Holt. Do not ask him that; there 
may be a Snare in that Queſtion. 

Juryman. You ſay, Doctor, that he received 
the Sacrament fix Months ago in Ely Chapel; 
Did you deliver the Sacrament to him there? 

Dr. Fitz-Hilliams, No, I did not. 

Furyman. Pray, Doctor, were the Prayers 
that were uſed at that Time altered, as they are 
now in the Common-Prayer-Book ? 

Dr. Fitz-IWilliams. I cannot ſay they were. 

L. C. J. Pollexfen. Did you ever ſee him drink 
King Fames's Health | 

Dr. Fitz-Williams. I do not uſe to drink 
Healths, I came here only to do an Office of 
Juſtice and Kindneſs to Mr. Aten, to teſtify 
about his Religion and Converſation. 

Mr. Serj. Tremain. But anſwer the Queſtion, 
Did you ever ſee him drink King Faues's 
Health? 

Dr. Fitz-IMilliams. I cannot remember I ever 
did. 

Faryman. © Was King Lilliam and Queen Mary 
pray d for in thoſe Prayers ? 
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Dr. Fitz Williams. I cannot ſay they were. 
Mr. Ze. Eyres. But the 7uryman's Queſtion 

was, Whether King William and Queen Mary 

were pray'd for? And whether the Prayers were 
as they are now altered ? 

Dr. Fitz Williams. My Lord, I ſay, I don't re- 
member there was any Names mentioned, as the 
Prayers are now altered? 

Mr. Serj. Tremain. That's very well. 

Dr. Fitz Williams, 1 did neither read the 
Prayers, Sir, nor adminiſter the Communion 
at thar Time. 

L. C. J. Pollexfen. But you were not at the 
Prayers, as they are now altered, I perceive. 

Dr. Fitz Williams. Yes, I have ſeveral times. 

Nr. Ser; Thompſon. Not with that Gentleman, 
Mr. Aſhton. 

Dr. Fitz H\lliams. But J have been an hundred 
times at the Prayers, as they are now altered. 

Mr. Aſbton. I deſire Dr. Lake, who is there 
upon the Bench, that he may be asked what he 
knows of me. 

Mr. Serj Temain. But I have one Queſtion to 
ask of Dr. Fitz Milliams before he goes. 

L. C. F. Holt. What will you ask him? 

Mr. Serj. Tremain. I would ask you, Sir, one 
Queſtion. Have you taken the Oaths to this 
King and Queen? | 

Dr. Fitz Williams. No, I have not, Sir, that's 
my Unhappineſs; but I know how to ſubmit, 
and live peaceably under them. | 

Mr. Aſbton. But there is one Dr. Lake that 
has taken them, he'll give you an Account what 
he knows of me. 

Dr. Fitz Williams. If any one can fay I have 
done or acted any thing againſt the Government, 
I will readily ſubmit to be puniſhed for it. 

L. C. J. Holt. Well, Dr. Lake, what ſay you? 

Dr. Lake. My Lord, I have known Mr. Al- 
ton above theſe ſixteen Years, we liv'd together 
in the ſame Family ſeveral of them ; I always 
obſerved him to be a Perſon of exemplary Piety, 
and ſingular Devotion; he duly came to the 
Prayers of the Church twice a Day, and to the 
Sacrament once a Month; he has taken Occaſion, 
that I know, ſeveral timas, both at St. Zames's 
and at Edinburgh, to teſtify his Zeal againſt Po- 


pery : and I am apt to think, that he has ſuffered. 


ſometimes for doing ſo. 

Mr. Aſhton. Dr. Burſh, Pray, as to my Reli- 
gion, I beg you to give an Account what you 
know of me; particularly ſomething you may 
remember of me, of my perhaps Over-heat againſt 
Popery. 

Dr. Bur/h. My Lord, I have long known 
Mr. Aſoton, the Priſoner at the Bar, and, till within 
theſe two Years, frequently converſed with him ; 
and while I did fo, I believed him a good Prote- 
ſtant, and Thave ſo many Inſtances of it, and par- 
ticularly before ſome upon whom his Fortune de- 
pended; but as to any thing of late, I can ſay 


nothing, becauſe our Converſation has ceaſed. 


Mr. Serj. Thompſon. Dr. Burſh, have you known 
any thing of Mr. Aſotons Converſation for two 
Years paſt ? 


Dr. Burſh. No, Sir. 

L.C. 7. Holt. Have you any thing more, Mr. 
Aſvton? 

Mr. Aſoton. No, my Lord, I have nothing 
more, unleſs your Lordſhip deſire any thing 
more of this Nature. 

L. C. 7. Holt. Call whom you will. 

Vor. IV. 
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Mr. Aſoton. Here is one Mr. Tomlinſon. 

L. C. 7. Holt. Come, what fay you. Sir? 

Mr. Tomlinſon. My Lord, I waited upon Ma- 
jor General Morden when he was ſick, and there 
read the Prayers of the Church, and Mr. Aſuton 
was a conſtant Attender upon the Publick Prayers 
at the Viſitation of the Sick, and was very de- 
vout; that's all I can ſay. | 

L. C. J. Holt. When was this? 

Mr. Tomlinſon; It was in the Sickneſs of Major 
Gen. I orden. 

L. C. J. Holt. How long ago was that ? 

Mr. Tomlinſon. It was about half a Year ago. 

L. C. J. Pollexfen. Were thoſe Prayers as they 
are altered now, or not ? | | 

Mr. Tomlinſon. It was only the Viſitation of 
the Sick, and the Colle& for the Morning, and 
Collect for the Evening, becauſe the General's 
Sickneſs was ſuch, that he could not bear long 


Prayers. 

L. C. J. Holt. Sir, have you been acquainted 
with the Priſoner any time? 

Mr. Tomlinſon. About eight Months. 

L. C. F. Holt. Have you any more Witneſſes, 
Mr. Afſbton? 

Mr. A/iton. No, my Lord. 


L. C. J. Holt. Then I would have you to an- 
ſwer me this one thing; Why were you ſo deſirous, 
and uſed ſuch Importunity, that the Papers ſhould 
be thrown overboard ? 

Mr. Aſhton. My Lord, that is a Point I ought 
to have ſpoke to, to clear my ſelf. 

L. C. 7. Holt It ſeems material, and I would 
not have it forgot, if you can anſwer it. 

Mr. Aſbton. I humbly thank your Lordſhip, 
and whatſoever my Fate is, I cannot but own I 
have had a Fair Trial for my Life, and I thank 
your Lordſhip for putting me in mind. 

L. C. J. Holt. And take this other thing with 
it, Why did you deſire Captain Billop to go along 
with you where you were going? 

Mr. Aſhton. He has ſworn it, my Lord, that 
I did fo, but as I hope for Salvation, if I were 
to die immediately, I do not know that I ſpoke 
to him of any ſuch thing ; How was it poſſible 
that I ſhould prevail with him? or how was it 
likely that I ſhould force him to go along with us, 
when he had about twelve or fourteen Men with 
him armed, and we unarm'd ? 

L. C. J. Holt. Nay, it was not forcing, it was 
but perſuading him to go. 

Mr. Aston. My Lord, I do not know any 
thing of it, I'll aſſure you? but as for endeavour- 
ing to perſuade him to throw the Pacquet over- 
board, I muſt own I did endeavour to perſuade 
him to it ; and, I do preſume, there is no body in 
Court, that had been engaged with a Perſon ſo 
unfortunate, that would not have done the 
ſame thing for any common Friend, not knowing 
what the Contents of thoſe Papers were, ſecing 
them in that Poſture, eſpecially when I ſaw ſome 
body elſe ſo near me, fo uneaſy and concern'd to 
have them ſeen. 

L. C. J. Holt. Then, Mr. Aſbton, there's 
another thing which you open'd, which I would 
have you prove; you ſay you were to go into 
France upon the Affairs of Col. Worden's Family; 


. firſt you ſay Col. Worden had a great Account to 


make up; how will you make that out? 
Mr. Ashton. My Lord, if your Lordſhip pleaſe, 
I will prove here in Court, though ir is a fort of 
Surprize upon me, that there is a great Ac- 
Ppp count 
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count depending ; I believe I may appeal to Mr. 
$7/licitor himſelf, who knows that there is a Peti- 
tion in the Houle of Commons, now depending, 
from the Queen's Tradeſmen and Debtors, 
whom ſhe owed 68000 J. She did aſſign the 
Arrears of ſome growing Rents for the Satis- 
faction of this Debt; but the King and Govern- 
ment have not thought fit to let it be applied to 
her Uſe, or to the paying of thoſe Debts ſhe 
afign'd it to. Nay, it has gone farther, I can 
appeal to ſeveral Perſons, there is one Man by 
Chance in the Court, that I believe does know 
that 1 promiſed and engaged, and actually have 
paid a great Part of this Debt; for believing 
that the Money was good upon the Aſſignment, 
I have actually paid ſome of theſe Men out ot 
my own Pocket, and perhaps more than became 


me to venture; I think it may very well call 


my Diſcretion into Queſtion. | 

L. C. 7. Holt. Who will you have called, Mr. 
Aſhton ? 

Mr. Aſton. My Lord, here is Mr. Spalding. 

L. C. F. Holt. That the late Queen does owe 
People Money, that I believe is true. 

Mr. 4/bton. Pray, Mr. Spalding, will you give 
the Court an Account, whether there is any Mo- 
ney due from the Queen to you? 

Mr. Spalding. My Lords, and you Gentlemen 
of the Jury, I have a Debt due to me from the 
late Queen, as her Coach Harneſs-maker ; it is 
470 J. or er, thereabouts, and Mr. Aſhton 
has paid me Part of this Debt; this I do own. 

Mr. Serj. Tremain. Pray, how long have you 
been acquainted with Mr. Aſton, Sir? 

Nr. Spalding. A dozen Years, Sir. 

Mr. Serj. Tremain. Have you any Intimacy 
with him? 

Mr. Spalding. He and I have been very well 
acquainted. | 

Mr. Serj. Tremain. Have you ſeen Mr. Aſhton 
write at any time? 

Mr. Spalding. Yes, I have. 

Mr. Serj. Tremain. Do you know his Hand? 

Mr. Spalding. Yes, I think I do. 

L. CJ. Pollexfen. Pray how came Mr. Aſhton 
to pay you that Part of your Money ? 

Mr. Spalding. I preſsd Mr. Aſton, and told 
him my Neceſſities, and he did advance me this 
Money. ; Se 

IL. C. J. Holt. How much did he advance? 

Mr. Spalding. Almoſt 400 J. 

L. C. J. Pollexfen. When was it he paid it you? 

Mr. Spalding. Almoſt a Year ago. 

L. C. J. Holt. Did he pay it out of his own 
Pocket? f 

Mr. Spalding. I believe ſo. | 

L. C. 7. Helt. I believe ſo; or was it Money 
that he had returned to him ? | 
Mir. Spalding. I believe it was out of his own 
Pocket, my Lord. | 

L. C. J. Holt. Why do you believe fo? 

Mr. Spalding. 'Truly I believe it was out of 
his own Pocket. 

L. C. 7. Pollexfen. Pray who was to repay him ? 


Mr. Spalding. About that very Time we were 


petitioning the Houſe of Commons, that we 
might have our Debts ſecured, and our Money 
out of the Arrears of Rents due to the late Queen, 
according to her Aſſignment; and we ſo far 
preis d the Matter, that there was a Clauſe in- 
ſerted into the Bill for the ſecuring of our Debt; 
but upon the next Day, or the Day following, 
the Parliament was Prorogu'd. 
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L. C. J. Pollexfen. Which way did he expect to 
be repaid ? | 

Mr. Spalding. T'll tell you which way, I 
ſuppoſe, my Lord. © | 

L. C. J. Pollexſen. Did he not tell you which 
way? 3 

| Mr Spalding. No, he never told me. 

L. C. J. Pollexfen. Mr. Aſhton, did you never 
tell him how you ſhould be repaid? _ 

Mr. Aſoton. My Lord, I hoped to be repaid, 
and concluded I ſhould, out of the Arrears of 
Rent in the Tenants Hands 

L. C. 7 Holt; But you were very kind to pay 
Money out of your own Pocket upon ſuch 
Hopes. | 

Mr. Serj. Tremain. Pray, Sir, will you look 
upon that Paper; do you know the Hand? 

Mr. Spalding. No, Sir, I do not. | 

L. C. F. Holt. 1 ſuppoſe he did compound 
with you. 

L. C. F. Pollexfen. 'This does ſhew an extraor- 
dinary Kindneſs towards ſome ſort of People. 

Mr. Ashton. If he diſcounted the Intereſt to 
the Time that we reckoned it would be paid, you 
know that Prejudice would be to him, and not 
to me; it may, indeed, prove a Prejudice at laſt, 
if the Debt be not paid, becauſe the Receipt is 
Conditional: if it be not allowed him, ſhe ſhall 
diſcount to me again, | 

L. C. J. Pollexfen. Was there no Money re- 
turn'd over from the Queen, K. Jamess Queen 
that was? | | 

Mr. Afpton. No, my Lord, directly nor indi- 
rectly, not one Penny. I believe they are not 
in a Condition to return Money. 

L. C. F. Holt. Well, Mr. Afton, what have 
you more ? | 

Mr. Aſhton. I have nothing more to fay, I 
ſubmit my Cauſe to your Lordſhip. 

L.C. 7. Pollexfen. Look you, Mr. Aſhton. as to 
ſome Things that you have mentioned, Firſt, 
there's nobody queſtions but you are a Pro- 
teſtant; nay, as far as I diſcern, ſo they are all 
that are concern'd in this Matter. The whole 
Deſign ſhews, that they are all ſo careful of the 
Proteſtant Religion, that they Deſign to reſtore 
and eſtabliſh it by the King of France; fo that it 
appears they are all Proteſtants concern'd in this 
Project. 

Mr. Aſoton. Pray, my Lord, who is it that 
propoſes that ? | . 

L. C. J. Pollexfen. The Papers that were carry- 
ing by France, Mr. Aſhton, you have heard them 
read. 

Mr. Aſuton. T hope, my Lord, that no doubt- 
ful Inſinuations or Suggeſtions are to affect me? 

Mr. Serj. Tremain. 'There is a Gentleman that 
was called to by the Priſoner, it may be, he 
knows his Hand; pray, Dr. Fitz Milliams, look 
upon that Paper, you have been acquainted with 
him many Years, do you know his Hand ? 

Dr. F. Williams. No, Sir, I do not know his 
Hand, I never did fee him write; I cannot ſay I 
ever received a Letter from him. | 

Mr. Afton. I entirely ſubmit my Cauſe to 
your Lordſhip and the Jury. | | 

L. C. J. Holt. Then you have done, Mr. 
Aßhton? | 

Mr. Aſhton. Les. 

Mr. Juſt. Eyres. Mr. Aſhton, becauſe you can- 
not reply again vpon my Lord Chief Juſtice, 


after he has ſummed up the Evidence; there's 
another 
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another thing that I would put you in mind of, 
that you may give an Anſwer to it. Captain 
Billop ſwears, before the Papers were found upon 
you (and it ſeems to ſtick upon you) when he 
was informed by the Sea-men, that you had put 
ſomething in your Boſom, and he ask'd you 
| what it was, you ſaid nothing but your Handker- 
chief: Now, if you knew not what was in the 
Papers, how came you to deny you had any 
thing in your Boſom ? 

Mr. Aſotou. For the ſame Reaſon that I would 
have endeavoured to have had them thrown 
over-board ; out of Kindneſs to the Perſon with 
whom I happened to be taxen. 

L. C. J. Pollexfen. Conſider, Mr. Aſhton, what 
a ſtrange many Things you run upon : Firſt, 
you would have it believed, that you had a mind 
to go into France upon your own Account. 

Mr. Ashton. I do own that. | 

I. CJ. Pollexfen. Next then, that you hired 
a Veſſel for you and E/lict, Why would you 
have Elliot to go with you into France ? 
Mr. Afton. I would not have him, he deſired 
the Favour of going. | 

L. C. J. Holt. Who deſired my Lord Preſton to 
go, or did he deſire to go with you? | 

Mr. Aſton. I had not ſeen Mr. Elliot of three 
Months before I went into the City to hire the 
Boat. 

L. C. J. Pollexfen. Why would you have my 
Lord Preſton go with you? 

Mr. Aſhton. Why would I have my Lord 
Preſton go with me? My Lord, I hop'd to have got 
my Paſſage free with a Perſon of my Lord's Quality. 

IL. C. J. Holt. Then you hired this Veſſel for 
my Lord Preſton ? 


Mr. Ashton. No, my Lord. 

L. C. J. Holt, Was it my Lord's Money, or 
your own that you paid? 

Mr. Afpton. The Money I paid; but how I 
ſhould be repaid I cannot tell. 

L. C. F. Holt. Would you, for on own Con- 
venience, pay a Hundred Pounds for a Boat to go 
to France, and yet hope to get your Paſſage free 
by taking in my Lord Preſton © 

Mr. Aſbton. Truly, my Lord, I cannot tell 


how it would have been; at the utmoſt, we could 


but have paid our Share of it. | 

L. C. F. Holt. But you can tell me if you will; 
Lask you, how it was agreed among you? 

Mr. Aſton. - Truly, my Lord, asI hope to be 
ſaved, I cannot tell. 

L. C. J. Holt. Then there is another thing, 
Why did you deſire one of the Sea-men to ſay, 
That you were to go to Flanders, and not to 
France, and give him half a Crowu to ſay fo? 

Mr. Aſbton. I preſume your Lordſhip knows 
that it is a Fault, though it be not a 'Treaſonable 
Fault, to go into France. 

L. C. J. Pollexfen. But, Mr. Aſhton, Truth is 
the thing that we are enquiring after; and, that 
is the 'Thing we would have prevail, and I hope 
ſhall in all Caſes: If you are not Guilty, we hope 
it will prevail of your Side? if you are Guilty, we 
hope it will prevail on the other Side. Now how 
likely is it that you ſhould get into thisſame Com- 
pany by chance, without a previous Agreement? 
you ſent ſomething from Burdet's, a Hamper, and 


a Trunk, and afterwards ſome other Things went 


from Righy's, who is your Father-in-Law. 
Mr. Aſion. No, There was nothing at all 
carried trom Mr. Rigby's. | 
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L. C. J. Holt. Yes, the Leather Bag, I believe. 
But another thing is this, That, if it be poſſible, you 
will do well to give an Anſwer to, Why did you 
enquire for a hiding Place > Why did you ask the 
Maſter of the Ship, whether there was a conve- 
nient Place to hide in? 

Mr. Ashton. As to that Matter, my Lord, I 
had heard of divers People, that actually had 
Paſſes, and were going to Flanders, yet were 
ſtopp'd and brought to Ion again. I believe my 
Lord Nottingham has bail'd many a One, and 
your Lordſhip knows it to be fo, and has bailed 
many yourſelf; and therefore I had great Reaſon, 
upon that Account, to endeavour Secrecy as 
much as I could. 

L. CJ. Pollexfen. Mr. Aſvton, as J remember, 
you ſaid your ſelf, you were once before a going 
over, and had the Misfortune to be ſtopt: now 
to venture a Sccond time without a Paſs, was 
ſomething ſtrange. Why had you not gone and 
applied your ſelf to the Secretary for a Paſs? 

Mr. Afton. I had made all the Application 
I could to my Lord Nottingham, I cannot ſay in 
my own Name, becauſe I was ſure before-hand, 
I ſhould be denied ; but I did by others Hands 
endeayour to have got a Paſs to have gone into 
Flanders, becauſe it was of extraordinary Conſe- 
quence to me, as I tell your Lordſhip, to go 
quickly. 

L. C. J. Holt. If you had ſuch an Occaſion to 
go, and had made it out to the Secretary, and 
given Security, you might have got it ſure. 

L. C. J. Pollexfen. One Word further, Why 
ſhould you be ſo much concerned to have theſe 
Papers thrown Over-board ? 

Mr. Aſton. Perfectly out of Friendſhip, and 
had I been travelling with your Lordſhip, or any 
Man elſe, that had been ſo unfortunate, I would 
have done the ſame. 

L. C. F. Pollexfen. Well, have you any more 
to ſay for your ſelf? 

Mr. Serj. Thompſon. Mr. Afpton, call what 
Witneſſes you will, and ſpeak as Jong as you will 
for your ſelf, you ſhall be heard at large. 

Mr. Aſhton, Mr. Serjeant, I thank you heartily, 
I have no more at preſent. 

L. C. J. Holt. Then the King's Counſel deſire 
to ſpeak a Word to the Jury. 

Mr. Serj. Thompſ. May it pleaſe your Lordſhip; 
and you Gentlemen of the Jury: It falls out to be 
my Duty to ſum up the Evidence that has been 
given, I opened the Cauſe at the Beginning to 
you, and I opened it at large, and many Particu- 
lars there were mentioned, and truly, I do not 
think we have failed in the Proof of any one; 
I know you are Men of that Obſervation, that I 
need not, nor ſhall take upon me to repeat all 
the particular Circumſtances ; but as near as I 
can, I ſhall touch upon the Heads of the Evi- 
dence, and do it with as equal Regard to my 
Duty, and as much Tenderneſs to the Priſoner as 
any one can do. | 

Gentlemen, In the firſt Place, you ſee what 
the Indictment is for; tis for a High Treaſon 
of a very Great Nature, no leſs than the Depo- 
ſing the King and Queen, and Subverting this 
Government, and that by a French Power and 
Intereſt: if inviting an Invaſion, and giving an 
Account of the Weakneſs, and where the 
Strength of the Government lay, carrying Pa- 
pers to ſollicite the French to come, and to incite 


this Nation into Rebellion, that 1o they might 
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depole this King, and ſet up the late King Zaes 
again: If theſe be High-Treaſon, as doubtleſs 
they are, then Gentlemen, how far forth the 
Pritoner at the Bar had a Share in it, I muſt refer 
to you from what we have proved. 

He is the Man, it ſeems, that made the firſt 
Step, for you may remember it was proved, that 
he met this Woman at Burdet's, in the City, for 
the Hiring ot this Ship, and after two or three 
Meetings more, they come to a Concluſion, and 
93 Guineas and Six Pence are depoſited to make 
up 100 J. which was the Price agreed upon, 
and that was actually paid by Mr. Aton; this is 
{worn to be fo, 

Ihe next thing is, to what Purpoſe this Money 
was paid, and the Ship hired, that is directly 
{worn, it was to carry Mr. Aſbton, and two or 
three more of his Friends, not naming of them, 
and they were to go for France, one of the Wit- 
neſſes ſays, to any Port in France, it was not di- 
rectly declared to what Part. This, I tay, was the 
Purpoſe for which the Money was paid, and 
the Veſſel hired, and this was to carry you, Mr. 
Aſton, and two or three more Friends of his 
into France. | 

It is true, Mr. Elliot afterwards did meet Mr. 
Aſyton, and I think was by at the Bargain mak- 
ing, or at leaſt wile, when the Money was paid; I 
will not be poſitive in that, becauſe I would do 
him no Wrong, he being to make his Defence 
hereafter. 

Mr. Aſoton. No, he was not by, I made the 
Bargain my felt. : 

Mr. Serj. Thompſon. Then afterwards I remem- 
ber one Circumſtance ; when he hired this Ship, 
he was to hire a Ship that had a Place to hide in, 
and ſo he muſt needs know upon what Deſign, 
I fay, by that he muſt needs know, that there was 
a Matter of great Moment which he was to tranſ- 
act, for he was to have ſuch a Ship as he might 
hide in. d 

After this Ship was hired, then they met in 
Covent-Garden, and there they take Order with 
the Man to go down with them to the Stairs, 
where the Waterman was called; indeed Mr. Aſh- 
ton did part from them in the Way, but preſently 
aſter came to them at the Stairs, and there came 
my Lord Preton and his Man, who, together 


with Elliot, that was there before, I think before, 


all Embark'd in the Boat, and were carried to the 


Ship, and made all the Haſte away they could for 


France. | . 
When they were there, and came to a Place oi 


Danger, near a Ship of War, there was Care 


taken, according as they had enquired of the 
Maſter of the Ship before, that they ſhould be 
hid, and hid they were. 

Afterwards, when they were paſt that Danger, 
when they came to the Block-Houſe at Grave/- 
end, there they thought fit to hice again, and did 
ſo, and there they concealed themſelves, till 
they were ſurprized in that Place by Captain 
Billop. 

My Lord, after ſuch time as Captain Billop 
had ſurprized them, he tells you, how he came 
down after this Smack, you ſee what happened; 
my Lord Preſton firſt came up, and after he had 
ſearch'd my Lord Preſton, Elliot came up, and he 
was ſcarch'd, and after Mr. Aſoton was once come 
up, he went down to fetch his Hat, and there 
was ſeen to take up this Bundle of Papers, and 
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there the Papers, upon Search, were found in Mr. 
Alltou's Breaſt. | | 

This being ſo found in his Breaſt, you have 
heard what Applications were made by this Gen- 
tlemen, to get theſe Papers caſt over-board, and 
what Promiſes were made to the Captain, and 
what Likelihood thekas of making his Fortune, 
if he would go along with them, or throw away 
the Packet. | 

You hear, Gentlemen, that after they came to 
It ite-Hall, one of the Men ſwear, that this Gen- 
tleman gave them Money, that they ſhould fay, 
they were not hired for France, but for Flanders. 

Theſe, Gentlemen, are the ſeveral Circum- 
ſtances, that do appear in this Caſe, which ſhew 
the mighty Care and Diligence that was uſed to 
get theſe Papers ſuppreſſed that had been thus 
taken, or to get them again into their own Cu- 
ſtody, and that is a Matter that ſhews how far 
tais Gentleman was concerned in this Deſign ; 
and taking all theſe 'Things together, I think 
there can no greater Evidence be given, that 
Mr. Aſhton was in this Contrivance, that he was 
concerned in the Neſiage, that he was to be ſent, 
and all this Buſineſs that was to be done, was as 
much Guilty, as my Lord Prefton, who now 
{tands convicted for it. | „ 

And the Court will tell you, Gentlemen, there 
are no Acceſſories, in Treaſon, all are Principals; 
though it be not actually proved, that this 
Gentleman did know all theſe Papers what they 
were, yet in Caſe he hired a Ship for himſelf 
and the Lord, whoſe Papers they were, to 
goin, and take ſuch Notice of the Papers as to 
take care of them, to ſuppreſs and conceal them, 
that is an Evidence of his Knowledge of the Im- 
portance of them? and if fo, he will be equally 
Guilty of the High-Treaſon. 

L. C. 7. Holt. I doubt that. 

Mr. Serj. Thomp/on. My Lord, I would not 
willingly preſs any thing further, than the Nature 
of the 'Thing will bear. 

L. C. J. Holt. Pray, go on, Brother, we are 
only talking among our ſelves. 

Mr. Serj. Thompſou. The next thing is this, 
that is to be conſidered, That after ſuch time as 
theſe Papers came to be laid open, what is it 
that appears among them? Truly I ſhall not take 
upon me to repeat ſo much as the Subſtance, 
much leis the Particulars of the ſeveral Papers; 
but, I muſt ſay, that there does appear to be a 
formed Deſign of Subverting the Government, 
of Depoſing this King and Queen, and of bring- 
ing us all into War, Rebellion and Blood-ſhed, all 
this under a Pretence of Eſtabliſhing the Pro- 
teſtant Religion, and our Legal Government 
again (tho' I can ſec no Means they had to depend 
upon for it) but by a Popiſh Intereſt, and a French 
Power; and how far that is poſſible, or probable, 
to promote ſuch an End, by ſuch Means, I leave 
to your Conſideration. 


Gentlemen, you have heard all the particular 


Papers read; here was the Reſolution of a Con- 
ſult and Conference, where this Project was de- 
ſigned; here were Heads of a Declaration, that 
was to be framed to make the Credulous believe, 
what mighty Things ſhould be done upon their 
New Revolution: you ſee, what Letters have 
been produced, and cannot but eaſily apprehend 
what is the Import and Meaning of them. I re- 
ſolve, as I ſaid, not to mention the _— 
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but there is ſcarce one Line among them, but 
what is Treaſon, for it all tends to this Purpoſe 
and Deſign, to depoſe the King, and alter the 
preſent Government. 

Now upon the whole Matter, Gentlemen, 
what this Gentleman has faid, I confeſs to me 
ſeems ſtrange ; he ſaid indeed at firſt, that he had 
no Defence at all, or that which was very weak, 
and ſo it ſhould ſeem the Truth was, for you 
ſee what his Defence has been. 

He fays, That he went into France, that 
he owns that he was going thither ; but what 
was it to do? it was to ſettle ſome Accounts with 
the Family of Colonel I orden, and to receive a 


Sum of Money that was owing to him by a 


Perſon there. 
Gentlemen, if the Deſign had ſo much Inno- 


cency in it, certainly he might have had a Pals, 
at leaſt, there was no need of hiring a Veſſel at 
ſuch an extravagant Rate; there was no Neceſſity 
of hiding in this ſecret manner, and no Necet- 
ſity of impoſſible Suggeſtions, and proffering 
Great Rewards for the diſpoſing of, and conceal- 
ing theſe Papers. | 

Gentlemen, You will remember many Parti- 
culars more, which have not ſlipt your Obſerva- 
tion; I ſhall not take upon me to repeat them, 
but leave them to your Conſideration. - . 

Only this I muſt ſay, That this is a Treaſon 
of a very high Nature, a 'Treaſon to depoſe a 
King that has ventured all he had, even his Life 
has been in Danger, and his Blood has been 
ſpilt to eſtabliſh this Government, and our Re- 
ligion, and our Laws, and yet it ſeems there are 
Men that think this may be better done by a 
Popiſh Intereſt and French Power, which I think 
nobody of either Wiſdom or Honeſty can ima- 
gine, or will ingage in, and therefore I leave it 
to your Determination. 

L. C. J. Holt. Gentlemen of the Jury, you 
underſtand, that Mr. Aſuton is now tried for 
High-Treaſon; it is mentioned in the Indictment, 
to be for conſpiring the Death, and depoſing 
of the King and Queen, and for that Purpoſe, 
he did endeavour to go into France, and to carry 
divers Propoſals in Writing, and ſeveral Me- 
morials to ſhew how this Kingdom might be in- 
vaded by the French. 

'To prove this, the Evidence that has been pro- 
duced and given by the King's Council has been 
long, and conſiſts of two Parts, Witneſſes Viva 
Voce, they have told how Mr. Aſton deſigned a 
Voyage to France, and that he hired a Ship for 
that Purpoſe, and ſeveral Papers were taken out 
of his Boſom. | 

In the firſt Place, the Witneſſes tell you, that 
about the latter End of December laſt, Mr. Aſhton 
and Mr. Elliot came to Burdett's Houſe, where 
they met with Mrs. Pratt, and Burdett having 
before that ſpoken to her about a Smack that ſhe 
called the Thomas and Elizabeth. 

Then there was a Meeting appointed between 
her and Mr, Aſuton at the I onder Tavern, where 
they did treat and debate about the Hire of it; 
afterwards they came back to Burdett's again, 
and there the Agreement was made betwixt the 
Woman and Mr. Aſbton, the Priſoner at the Bar, to 
have a Hundred Pounds. Ninety-three Guineas 
and Six-pence was fetch'd down by Mr. Afbton, 
and told out, and depoſited in the Hands of 
Mrs, Burdett ; then there was a Six-pence broken, 
and one Part Mrs. Burdett had, and the other 
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Part Mr. Aſhton had, and when either the 
Maſter, or Mrs. Pratt, ſhould bring the Part of 
the Six-pence that Mr. Aſton kept, to Mrs. Bur- 
dett, the Hundred Pounds was to be paid. 

And this Agreement being made, tis poſitively 
ſworn, that they did ask, whether there was a 
hiding Place in that Veſſel? an Anſwer was made, 
There was one, and thereupon a Note was given, 
that the Maſter and Mrs, Pratt ſhould go to the 
Seven-Stars in Covent-Garden. | 

Upon Wedneſday Night, they went there ac- 
cording to the Directions, where meets Aſbtorn 
and Elliot, but before that, there was a Boat 
hired at Surrey Stairs to carry them down to the 
Ship through Bridge, over-againſt the Tower, 
but the Tide not ſerving till about 'Ten a Clock 
at Night, they had agrecd with a Waterman for 
half a Crown to carry them, and he was to ſtay 
till the Tide ſerved. And when they went out 
from Righy's they parted, Elliot and the Maſter 
went together, Mr Aſn did not go with them, 
but came near about the ſame time to Surrey 
Stairs, where they took Water. 

Being aboard, it was obſerved that all theſe 
Gentlemen were very timorous, and ſeemed to be 
much frighted at the Sight of any Veſſel, from 
which there was any Apprehenſion of their being 
taken notice of; and, therefore they went down 
under the Quarter-Hatches, which is a Place 


very inconvenient for ſuch Perſons, where none 


could ſtand or fit upright, but they were forced 
to lie upon the Boards, or upon the Ballaſt. | 
It ſeems ſome Intimation was given, that ſome 


Gentlemen had an Intention to go into France 


to proſecute ſome 'Treaſonable Deſign : And 
Captain Billop being employed to purſue them, 
which he did in a Pinnace, when he came near 
the Veſſel where they were, he called to the 
Veſſel, and under pretence of preſſing Seamen, 
he went on Board: The Maſter of the Veſſel 


ſaid he had a Protection from the Admiralty ; ſo 


that there was no Cauſe for them to fear preſſing, 
nor indeed was there any for Gentlemen to fear 
it, they being not liable to be preſſed. 

When the Captain came near the Ship, and 
declared his Intent of coming on Board, theſe 
Gentlemen were gone under the Quarter-Hatches 
again; Captain Billop coming on Board, and 
ſpeaking about preſſing of the Men, and ſay ing, 
'There was a Couple that would make good Sea- 
men for the King ; the Maſter ſhewed his Pro- 
tection, and then the Captain ſaid he would 
ſearch further in the Ship, and ſo he did, and 
then he pulls up the Boards, and there he finds 
all theſe Gentlemen, who were called up one 
after another, and ſearch'd by the Captain. 

Gentlemen, There is one of the Witneſſes tells 
you, that when they were come up, he ſaw a 
Pacquet that lay in this very Place under the 

uarter-Hatches, unto which was tied a piece 
of Lead, which Mr. Aſton takes up, and puts in 
his Boſom, with which the Captain being ac- 
quainted, Enquiry is made by him, what Mr. 
Aſton had there? Mr. Aſoton ſaid it was his 
Handkerchief, and nothing but that which he 
pull'd out: But Captain B/lop puts his Hand in 
his Boſom, between his Coat and his Body, and 
takes out the Pacquet, and carried theſe Gentle- 
men on Board the George Frigat, where they 
ſtayed till the Tide ſerved to bring them to 
l biteball. 


But 
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But before they came on Board the Frigat, 
Mr. Aſoten was very importunate with him to 
throw this Pacquet into the Water ; when they 
were on Board the George Frigat, and in the 
Cabbin alone, they continue their Importunity. 

Now, ſay they, we have you here, and you 


are alone, pray will you throw this Pacquet over- | 


board; and particularly Mr. Aten ſaid it would 


do the Captain no good to injure ſo many Gen- 
tlemen, and Mr. Et would have perſuaded the 


Captain to take the Lead that was tied to the 
Pacquet, and tie it to ſome Letters that were 


taken out of my Lord Preſton's Pocket, and throw 


the Pacquet over- board; and then have informed 
the King and Council, that thoſe Letters was the 


Pacquet taken out of Mr. Aſeton's Boſom: But 


the Captain very honeſtly rejected all their Mo- 


tions of that kind. 


Truly, Gentlemen, my Memory will not 


ſerve me to repeat all the Particulars, but I 


queſtion not your Notes will bring them to your 
Minds. Mr. Elliot, it ſeems, was ſo mightily 
concerned at their being taken with theſe Papers, 
that when they ſhot London-Bridge, he wiſh'd the 
Bridge might have fallen upon them and knock'd 
them on the Head; and, when they were got 
through, he wiſh'd a Thunder-bolt would fall 


down into the Boat and fink them : 'That, indeed 


was Mr. Elliot, and not Mr. Ashton; but Mr. 


Afpton was as much concerned about diſpoſing of 
the Pacquet as Mr. Elliot. 

At Whitehall this Pacquet is opened, and you 
have ſeveral Papers produced in Evidence, and 
read to you; you have heard what Evidence has 
been given, that theſe are the very Papers that 


were in the Pacquet thus taken. 


Firſt of all Captain Billop tells you he carried 
them to my Lord Nottingbam, and that they lay 


there in his Office; he withdrew, indeed, while 


my Lord Nottingham examined my Lord Preſton, 
but the Pacquet was not opened in the Interim, 
but there was only a Paper ſtuck on the Out: ſide, 
that my Lord had taken off before the Captain 
returned into the Room, and there the Pacquet 


remained intire. He ſays, my Lord Nottingham 


opened the Pacquet and put up all the Papers that 
were in the Pacquet in his Preſence into a Cover 
again, and ſealed them up with his Seal. My 
Lord Nottingham ſays poſitively, he did put up 
all the Papers that were in the Pacquet again, all 
and no more, except the Cover, and that he 
ſealed up and delivered it to Captain Billop. 

Captain Billsp ſays, he took theſe very Papers 
from my Lord Nottingham, and as he received 
them, carried them without opening to my Lord 
Preſident. | 

My Lord Preſident ſays, he lock'd them up, 
unopen'd, in a cloſe Cabinet in his Cloſct-Room, 
where nobody comes ; there they were that 
Night, and the next Day he carried them intire 
to the King, and ſome of them were read by the 
King, in the Preſence of my Lord Preſident; 
and they were all taken away again by his Lord- 
ſhip, no more nor no leſs; and, my Lord Pre- 
ſident brought them all to the Cabinet Council, 
where they were read, and were delivered to 
my Lord Sdney. 

My Lord Sydney ſwears, Theſe Papers now 
produced, are the fame Papers he had from my 


Lord Preſident ; and my Lord Preſident ſwears, 


That they are the ſame he received by Billop from 
my Lord Nottingham, and my Lord Sydney mark d 
them. " 
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So that there can remain no Doubt of theſe 
being the ſame Papers, that were contained in 
the Pacquet, that was taken out of the Boſom of 
Mr. Afton. 

'Then, as to the Matter of the Papers, I think 
it is plain, beyond all Contradiction, that the 
Import of them is Treaſonable: They ſhew a 
Deſign of invading the Kingdom by a foreign 
Force, and of Depoſing the King and Queen from 
the Government, and of ſetting the late King 
upon the Throne. 555 

It is agreed, as it is mentioned at a Confe- 
rence, between ſeveral Noblemen and Gentle- 
men, that were of the hig and Tory Party, as 
they call them, that the late King was to be re- 
ſtored, though by a French Power. 

It was impoſſible for them to effect it, by 
going plainly to Work, and ſaying in plain 


Words, the French ſhould invade us. It was to 


be done in this manner. 

The French King muſt pretend by all Means 
to be our Friend, and a Mediator betwixt the 
late King, and the People of England, and this 
was out of Deſign, plainly, to get a Party of the 
Kingdom to join with them ; the moſt credulous 
and inconſiderate Sort of People; who when they 
ſhall be ſeduced into a Belief of the French King's 
great Kindneſs, it was not doubted but there 
would be a Conjunction between them and the 
French Forces, to reſtore the late King. 

And to procure ſuch a Perſuaſion in the 
People, the French King was to ſhew himſelf kind 
to the Eugliſſu Proteſtants, to appear and act ano- 
ther Part than he had formerly done; he was to 
permit them the Exerciſe of the Proteſtant Reli- 
gion, thereby to perſuade many, that his Perſe- 
cution of his own Subjects, the Hugonots, was 
not out of any Averſion to the Proteſtant Re- 
ligion, but only to their Antimonarchical and 
Reſiſting Principles. | | 

Then an Inconvenience is to be removed; for 
they complain, that they are too full of Bigotry 
at. St. Germains, and too bare-fac'd : For they 
make an open Profeſſion of Popery, and ſpeak 
truly what they do intend ; but ſay they, if they 
will have the Deſign take Effect, they muſt be 
more Cloſe and Secret : For the Folly and Bi- 


gotry at St, Fermains was a very great Obſtru- 
ction. Therefore, they propoſed, that ſome 


Perſons might be ſubſtituted as Agents to corre- 
ſpond here, that underſtood the Temper of the 
Nation, and what would eafilieſt prevail with 


the People: And a Model was to be framed at 


St. Germains ; the Proteſtants are to be ſeeming] 


careſſed, Seven or Nine to be of the late King's 


Council, that ſo we might believe, that he was 
ours in Intereſt again, and that we have a Rela- 
tion to him. 

And if 'Things were carried with ſuch Cunning 
and Subtlety, they hoped to delude a great many 


People over into the Intereſt of the late King; bur, 


if they went bare-faced, it would cauſe ſuch great 
Jealouſies, that they muſt totally deſpair of Succeſs. 

Yet they did not hope by theſe Artifices to 
obtain ſo many Friends here, as might have been 


| ſufficient to accompliſh their Deſign ; and there- 


fore they muſt have recourſe to a foreign Force, 
particularly a French Force. For ſays one of the 
Papers, Uſe Foreigners to expel Foreigners ; that 
is, Uſe French to expel Dutch Foreigners, who 
are our Allies, and are falſly accuſed by them to 


have trampled upon the Rights and Liberties of 


the Nation. There 
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There is one Argument uſed to encourage 
People to aſſiſt the French in the Invaſion of their 
own Country, which 1 cannot omit ; namely, 
That as ſoon as the French, with a conſiderable 
Expence of Men and Money, had reſtored the Pro- 


teſtant Religion, the late King to the Crown, andthe 


People to their Liberties, that be would withdraw 
all his Forces, and reap no Profit or Advantage by 
bis Succeſs. 1 muſt confeſs, this carries ſo little of 
Perſuaſion in it, that it is ridiculous to think thereby 
to impoſe upon any Number of Men; but notwith- 
ſtanding the Weakneſs of their Arguments, it is 
apparent they were in good earneſt; rhe Papers 
give an Account to the French, in what State und 
Condition our Forts were, Portſmouth not mann'd 
with above 500, and Goſport how weakly fe ed. 

It was a happy Juncture between this and the 
firſt of March, when Advice is given to make 
uſe of the Opportunity: For Men cannot give, 
but Men may uſe Opportunities, and ſomething 
was to be done forthwith, and the Goods muſt 
be got in Readineſs, particularly Linen, and the 
Copper, are mentioned, which are myſterious 
and dark Expreſſions, and you may put a Con- 
ſtruction upon them as well as I; for they are 
written in a Style of Trade, as if they were a 
Correſpondence between two 'Tradeſmen, and 
the Linen and the Copper are ordered to be 
brought before the 1oth of March. | 

But however obſcure ſome of theſe Expreſſions 
are, there are others that are more plain, That 
the French Fleet miſt be out in April at farthe\, 
and are to come before the Conjunttion between the 
Engliſh and the Dutch, and Jennings, Strickland, 
or Trevannian are to come from St. Malo's in 
one Night, aud to fight the Engliſh Fleet in the 
Chops of the Channel, aud not to come ſo high as 
Beachy, where they came the laſt Tear. 

And there is an Account given, in what Con- 
dition and State our Navy was, how many Ships, 
what Rates, how mann'd, and who the Officers ; 
and then as the French were tobe in Readineſs to 
come in April, ſo they ſay our Fleet was not to 
be out till June. 

Gentlemen, there are a great many other 
Particulars; but theſe are enough, nay half of 
them were enough to make any Man Guilty of 
Treaſon, that was concerned in them, or that 
had a Hand in carrying or making uſe of them. 

Beſides, there are other Letters which can im- 
port nothing, but the Writer was of the late 
King's Intereſt ; one directed to Mr. Redding, the 
other to Mrs. Redding ; and theſe were to go to 
France, to let them know how zealous he was in 
his Duty, and how the Intereſt of the young 
Maſter increaſed, The Letters have theſe Ex- 
preſſions; That tho the Family were decreaſed, yet 
our Intereſt is increaſed, which is yours, and I ſpeak in 
the Plural Number, becauſe I [peak the Sentiments of 
my elder Brother, and the reſt of our Relations, and 
deſire them to believe they were zealous aud cordial 
in their Duty to Mr. Redding. Now what Inter- 
pretation you will make of this, I'll leave to you. 

Then there is another Letter to Mrs. Charlton, 
and another to Mr. Fack/ou, and divers other 
'Things that have been read, and among the reſt, 
have been read the Heads of a Declaration at 
large, ſhewing what ſhould be done, and what 
Methods ſhould be taken in order to the reſtorin 
the late King, and depoſing this. | 

And there is alſo mention made in a Paper, 
how divers Perſons, who were to be pardoned, 


for High- Treaſon. 
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as particularly, 41 Tuſtices of the Peace actually in 
Commiſſion, are not to be excepted ; Outlaws are to 
be pardoned ; Chimney Money to be taken away ; aud 
all that come in within one and twenty Days, are 
to be forgiven. 

So that it is plaintheſe Letters import a Deſign 
to depoſe the King and Queen, and the King- 
dom to be invaded by Foreigners ; only a little 
to colour the Matter, nor to loſe the Pretence of 
a Proteſtant Intereſt altogether, there was to 
be 5 or 6000 Swedes to be made ule of in the 
Invaſion. 

Gentlemen, if there was a Deſign of an Inva- 
fon, be it by Papiſts, or by Proteſtants, if any 
Act was done tending thereunto, it is High- 
7're:ton within the Statute of 25 E. III. For pur- 
ing and intending to depoſe the King and 
Queen, manifeſted by any Overt- Act, hath been 
always held to be High-Treaſon. 4 

'This, Gentlemen, is the Sum and Subſtance 
of the Evidence that has been giving againſt the 
Priſoner at the Bar. 

Mr. Aſhton ſays for himſelf, It is true, faith he, 
my Deſign was to go to France. I was ſo unfor- 
tunate as to have the Papers taken about me. I 
did take them up; but, ſays he, it is not at all 
proved that any one of the Papers that are now 
produced are my Hand: which is true: There is 
no ſuch Proof. 

The next thing is, that Mr. A/btcn being ask'd, 
What Occaſion he had to go to France? he ſays, 
He had formerly a Relation to Col. Norden, and 
did tranſact, and had the Management of his Af- 
fairs, which were very great. Col. I brden died 
half a Year ago, and he enjoin'd him upon his 
Death-Bed to go into France about ſettling ſome 
Accompts of his, and he was deſired by the Fa- 
mily of Col. Morden fo to do. 

This Mr. A/9ton alledges ; but he has not pro- 
ved it. Tis very ſtrange, that if Mr. Aſhton was 
to go to France to negotiate that Affair for Col. 
IW5rden's Family, none of that Family ſhould be 
produced to prove, that Col. Horden gave him 
ſuch Directions, or that the Family deſired him 
to go into France upon that Account. 

Then Mr. Afpton hath endeavoured to give 
another Reaſon for his Voyage into France : he 
affirms, he had ſome Affairs of his own with re- 
lation to the late Queen ; he was concerned for 
her, and ſhe did owe Monies here, and he paid 
{ſeveral Debts to Tradeſmen, particularly 400 J. 
ſhe owed to the Coach Harneſs Maker ; and he 
having paid it, went over to reimburſe himſelf: 
The Tradeſman was produced, and he ſays, Mr. 
Aſhton did pay the Money a Year ago; but 
whether Mr. Aſton had Effects from the late 
Queen, or paid it out of his own Pocket, does 
not appear; Mr. Aſhton ſays, he paid it out of 
his own Pocket, which is very extraordinary, 
that he ſhould be ſo kind to pay what he was not 
obliged to pay, and have no Security to reim- 
burſe himſelf. 

So that, Gentlemen, you had beſt conſider 
whether there be any thing at all ſaid or proved, 
that can juſtify Mr. Aſbton's going to France, or 
whether there be any good Reaſon offered for it. 

Then Ashton has called Witneſſes to prove, 
that he was always a Proteſtant, though he did 
live in a Popiſh Family, where they did encourage 
Papiſts and diſcountenance Proteſtants; for which 
he had the Ill will of thoſe he did depend upon. 
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Work; ſo that there is no hard Point upon him as 
to that Matter, but he has had pretty good Fortune 


Gentlemen, all that is agreed, and it is nota 
Queſtion in this Caſe, whether Mr. Aſhton be a 
Proteſtant, or a Papiſt; but the Queſtion is, Whe- 
ther he be guilty of High-Treaſon? from which 
the being a Proteſtant does not ſecure a Man. 

But, Gentlemen, if Mr. Aſhton had no Know- 
ledge upon what Deſign the other Perſons were 
to go into France, though he had actually gone 
into France, it had been a Crime in this Juncture 
of Affairs, yet not High-Treaſon; but to go 
into France and carry a Treaſonable Scheme of 
a Deſign, and Project of an Invaſion, that is 
Treaſon. | 

Now the Queſtion is, Whether Mr. Asten 


went with ſuch a Purpoſe or not, you are to 


conſider; I would not lead you into any Strain 


of the Evidence, but only ſtate it how it ſtands, 
It is plain he was concern'd all along in hiring 
the Smack, and. as the King's Council obſerved 
to you, the Price was ſomething extraordinary; 
they were to pay 100 J. for the Voyage, to which 
was added ſome Encouragement to the Woman, 
that if the performed this Voyage well, ſhe might 
get 10007. before Lady-Day, and the Money was 
paid by Mr. Aſton, and he was taken aboard the 
Veſlel. 

Mr. Aſton was much concerned to ſecure the 
Papers, by taking them out of the Place where 
they lay upon the Ballaſt under the Quarter- 
Hatches; and after thęy were taken out of his Bo- 
ſom, he was very importunate, and ſo often, with 
Captain Billop to throw them over-board. 

And why ſhould he be ſo earneſt and concern- 
ed, unleſs he very well knew, and was acquainted, 
with the Contents of thoſe Papers? 

And he gave one of the Seamen = 5. 64. to ſay, 
They were bound for Flanders: Unleſs it was a 
Matter of great Importance he went about, and 
that was not fit to be known, why ſhould he deny 
it, or labour to have it concealed? An 1co J. to 
be paid for this Voyage, was, upon a joint Account, 
as well for my Lord Preſton, as for Mr. Aſhton and 
Elliot; Mr. Aſhton did pay the Money, and he 


does not make it appear whoſe it was. 


Gentlemen, it reſts upon you to conſider the 
Evidence you have heard, whether it is ſufficient 
to induce you to believe Mr. Aſoton was going 
into France with theſe Papers to carry on the 
Deſign of Depoſing the King and Queen, and 
Invading the Kingdom: If you are not fatisfied in 
your Conſciences that he is Guilty, then find 
him not Guilty: On the other Side, if you are 
ſatisfied that he is Guilty, I do not queſtion but 
you will find him ſo. 

L. C. F. Pollexfen. Look you, Gentlemen of 
the Jury, My Lord has rightly repeated and ſta- 
ted the Evidence to you; I ſhall only ſay but a 
very few Words to it. 

Mr. Aſvton, as at firſt he did, ſo in his Defence 
has complained of 'a very ſpeedy Trial, and 
would infinuate ſomething of Favour that he 
might find for that Reaſon. Ir does appear he had 
Notice of hie Trial ſufficient, and had Time enough 
to prepare for it: But there is one Thing extraor- 
dinary has happened to his Advantage, which I 
would deſire may be taken Notice of. If he had 
been tried on Saturday, perhaps he had had more 
Reaſon to complain than now he has; for 
he has now (and you ſee he uſes it, and wiſely 
enough too) the Advantage that happened to 
him upon my Lord Preſton's Trial; and has 
had time ſince Saturday to prepare for this Day's 
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therein. | 
Next he does inſinuate, that he is a Proteſtant ; 


Gentlemen, the Law does not diſtinguiſh be- 


tween a Proteſtant Traytor, anda Papiſt Traytor ; 
if he has committed ſuch an Offence, as by the 
Law is High Treaſon, the Law does not diſtin- 
guiſh, nor may we. And Proteſtants may ſerve 


Papiſts Deſigns, though they do not directly in- 


tend it. Therefore the Evidence to prove him a 
Proteſtant, is nothing before you; for the Matter 
is only whether he be guilty of this Crime or nor. 

In the Trial of my Lord Preſeon, then the La- 
bour was, that my Lord was not the Man that 
was concerned, as the Bearer of this Pacquer of 
Letters or Writings wherein the Treaſon is con- 
tained ; but then it was Mr. Aſton, the Pacquets 
were found about him; but now it is not Mr. 
Aſhton, but my Lord Preſton, and this is now the 
Queſtion before you, that he ſtands upon. 

But if ſo be they were all concerned in the Carri- 
age and Tranſporting of this Buſineſs, then they 
are all alike guilty of Treaſon, and therefore they 
cannot ſhuffle it from one to another, | 

Now there appears ſome Reaſon why they 
would not all agree to be tried together; for 
now it is but turaing it from my Lord Preſton 
upon Aſhton, and Mr. Afton upon my Lord Preß- 
on, and Elliot upon either of them, and ſo by this 
Means all might eſcape, if this were ſufficient 
to ſerve their Turn. | 

But the Queſtion before you, is, Whether all 
theſe Perſons are not all in all equally concerned? 
and 'tis the Evidence that muſt be your Guide 
and ours; for it is not Mr. 4ſton's Affirmation, 
that he had Buſineſs to go into France, and he 


happened unluckily to fall into theſe Mens Com- 


pany, that will be a ſufficient Excuſe, unleſs he 
prove it. | 

It had been an eaſy matter for him to have 
proved, if he had been going into France upon 
Buſineſs for Colonel I orden; but at length that is 
turned off, and then the Pretence for going 
is, to recover ſome Money he had owing to him 
there, and that he had payed for another Perſon. 
Had he Papers of Inſtructions of this kind > Had 
he any one Witneſs of this Thing! | 

The Merchandize that he carried out with 


him is of another Import. Where were the Notes - 


or Bonds that he was to recover? Where is the 
Accompt that he had to make up with any body 
beyond Sea? 'There is no manner of Evidence 
of any ſuch thing. | | 
Next, Gentlemen, do but conſider, if the Man 
were ſo innocent as he would inſinuate, as if 
he had not gone with the reſt upon this Errand, 
how came the Man to have ſo heavy a Concern 
upon him? Why ſhould he go to take up theſe 
Papers, if they were not his Brats? Why ſhould 


he clap them into his Boſom, if he knew nothing 


what was in them? Why was his Concern fo 
great to have them thrown overboard ? 
Gentlemen, if you expect that the Hearts of 


Men ſhould be proved otherwiſe, than as Men 


ueſs by one another's Meanings, by their Actions, 

tis impoſſible to convict any Man of a Crime; 
for if his own Affirmation ſhall be a Defence, he 
will never want a Defence to keep himſelf trom 
being convicted: But that is not what the Law 
gives Credit to; it muſt be Proof and Eyidence 
| that 
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that you are to judge upon. But of all he pretends 
to, he proves nothing. BED 

How caire he acquainted with my Lord Pre- 
fron? Sure he was a Man ſufficiently known in 
the World? Why ſhould he go with him and Mr. 
Elliot? Are they not all known? Are they not 
Perſons of the tame Diipoſition, and much in the 
ſame Imployment ? 

He had been taken a little before, he ſays him- 
ſelf, and was hindred from going; and he had 
ſtrange ill Luck, if there was nothing elle in the 
Buſineſs than what he pretends. | 

Gentlemen, in ſhort, if you do find by the 
Evidence, that he was going upon a good and an 
honeſt Deſign, and that he knew nothing of the 
Danger that was in theſe Papers, and that thete 
Perſons were in, by reaſon of theſe Papers, and 
yet would go about to have theſe Papers concea- 
Jed ; and endeavour to have them thrown away, 
without knowing what was in them: Thele are 
Evidences that will be good for you to go by, if 
you have any ſuch ; but to take his Affirmation, 
becauſe he ſays it, when he proves nothing, that 
is no Evidence to go by. 

[ leave it to you, as my Lord has done. If 
you are ſatisfied upon the Evidence that he is 
guilty; I doubt not you know, and will do your 
Duty, and will find him fo; and if you have no 


' ſuch Evidence, or any to prove the contrary, 


that he is not guilty, then you ought to find him 
ſo too. 
Mr. Aſton. I beg your Pardon for one Word. 

L. C. J. Holt. What would you 1ay? - 

Mr. Afton, Ny Lord, I fhall reckon it a 
particular Favour, if yon will pardon me one 
Word, after your Lordſhip has given the Charge. 

L. C. J. Holt, Well, what ſay you? 

Mr. Aſbton. I think, with Submiflion, that 
there is no Proof I knew, or was privy, to the 
Contents of any of theſe Papers. 

L. C. 7. Pollexfen. Pray, Mr. Aſhton, ſhew any 
Man any Reaſon, if you can, why did you go 
down and catch up theſe Papers, if you did not 
know what was in them? they might be for your 
Advantage to be ſhewn, for any thing you pre- 
tend to know. 

Mr. Aſton, I did it for my L. Preſton's Sake, 
whole Hand was proved, and he ſtands convicted 
as the Bearer of thoſe Papers. 

Mr. J. Eyres. But you forget one thing that 


was plainly proved, Mr. Aſbton, that when you 


importun'd Capt. Billop to throw away the Papers, 
you uſed this as an Argument, It would do him no 
good to injure three honeſt Gentlemen. 

Mr. Aſhtou. I did not fay ſo, my Lord, that 
I know of, tho' indeed he has ſworn it. 

L. C. J. Holt. Look you, Mr. Aſton, you 
have been heard as long as you did deſire to 
ſpeak, and were ask'd over and over again, whe- 
ther you had any more?“ You are not now ſaying 
any new Matter; if you could urge any thing 
that had been omitted, which made for your 
Advantage, I believe the Court would indulge 
you, tho' it be againſt the Courſe. 

Mr. 4/vton. My Lord, I ſay there is nothing 
under my Hand, there is no Privity proved ; Does 
Suppoſition condemn a Man? And is there any 
thing but Suppoſition againſt me? 'There is not 
my Hand proved in any of the Papers. I beſeech 
your Lordſhip and the Jury to obſerve that. 

L. C. F. Holt, Your being in the Company, 
and being ſo concern'd, and importunately en- 
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deayouring to have them thrown overboard; the 
Hiring the Veſſel to go with theſe Treaſonable 
Papers toan Enemy's Country, and the Papers 
found about you, is Fact proved, and is left to 
the Gentlemen of the Jury to conſider of. 

Mr. Aſton . But does all this amount to more 
than Suſpicion? 

L. C. F. Holt. Look you, Mr. Aſhton, if you 
ſpeak after we have charged the Jury, you will 
give us an Occaſion of ſpeaking to anſwer you; 
the Gentlemen of the Jury are Men of Under- 
ſtanding ; they have very well obſerved the Evi- 
dence, and I perceive they have been very extra- 
ordinary intent upon it ; they will be able to 
make a right Judgment, no Queſtion, of it. 

Mr. Ashton. All that I defire, is; there is no- 
thing proved upon me, of my knowing what was 
in theſe Papers. 

Mr. F. Eyres. And there is that which is very 
conſiderable too, that tis plain, what you ſay 
about Col. I/orden's Account, is but a Pretence; 
for when you were ſearch'd, there was npt one 
Paper, nor one bit of Account found about you, 
nothing but this Bundle of Treaſonable Papers 
and Letrers. 

Mr. ſton. My Lord, I humbly beg you 
will obſerve what is for me, as well as what is 
againſt me. 

J. C. J. Holt. Gentlemen of the Jury, do you 
think you ſhall ſtay out any time. The Court de- 
fires to know it, becauſe they will order them- 
{clves accordingly. | 

Furyman, My Lord, we do not know till we 
come together. 

L. C J. Holt. Nay, take your own Time, 
only the Court would comply with your Conve- 
niency in the Adjournment. 

Then the Fury withdrew, and the Court adjouru d 

for half an Hovr, and when they were returned, 
the Fury came in to give their Verdict, and 
being called over, anſwered to their Names. 

Cl. of Arr. Gentlemen, are you all agreed of 
your Verdict ; | 

Jury. Yes. 

CI. of Arr. Who ſhall ſay for you? 

Fury. Our Foreman. | 

Cl. of. Arr. Fobu Aſhton, hold up thy Hand. 

Ii bich he did, Look upon the Priſoner; How 
ſay you? Is he guilty of the High Treaſon 
whereof he ſtands indicted, or not Guilty? 


Foreman. Guilty. 
Cl. of Arr. What Goods or Chattels? 
Fireman, None that we know of. 


Maj. Richardſon. Look to him, he is found 
guilty of High-Treaſon. 

Cl. of Arr. Then hearken to your Verdict, as 
the Court has recorded it. You ſay, That Fobn 
Aſhton is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Lands nor 
Tenements, Goods nor Chattels, at the Time of 
the High-Treaſon committed, nor at any time 
ſince, to your Knowledge, and ſo you ſay all? 

Fury. Yes. | 

L. C. J. Pollexfen. Gentlemen, I think truly 
you have gone according to your Evidence, 
which the Law requires you to do, and that it is 
which will preſerve us all. And tho' it be truly 
a 'Thing that falls hard upon the particular Men 
that are concerned in ſuch Things; yet notwith- 
ſtanding we muſt have more Conſideration of the 
general Good and Preſervation, and the Support 
of the Government, and that the Law have its due 
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Courſe, than of any particular Man's Caſe, as 
to the hard Point of it: we muſt look to theſe 


Things, or there will be no living in the World. 
Sir. I. Hedges. My Lord, we humbly deſire 


of your Lordſhip, that we may be diſmiſs'd from 


further Attendance this Seſſions. 

L. C. J. Pollexfen. Ay. 

Cl. of Arr. Gentlemen, you are diſmiſs'd, and 
the Court thanks you for your Service. 


Then the Court adjourn'd for an Hour, and then 
7 5 


the Lord Mayor aud Deputy Recorder, with ſe- 
veral of theFuſtices and Aldermen,returned into 
the Court, and after Proclamation for Silence, 
Order was given to bring the Lord Preſton, aud 
Mr. Aſhton to the Bar. Which was done. 
The Lord Preſton ſtanding without the Bar, 
and Mr. Aſhton within. | 
Ci. of Arr. Sir Richard Grabme, hold up your 
Hand. Il hich be did. 
* Fobhn Aſhton, hold up your Hand. 1/bich he did. 
My Lord Pre/?oz1, you ſtand convicted of High 
Treaſon, for conſpiring the Death of the King 
and Queen's Majeſties, for adhering to the King's 
Enemies, and endeavouring to ſubvert the Go- 
vernment : What can you ſay for yourſelf, why 
the Court ſhouid not proceed to give Judgment 
againſt you of Death, according to the Law? 
Lord Preſton. "Tis true my Lord, the Jury 
have found me guilty of the Treaſon aſſigned in 
the Indictment. My Lord, it is a Treaſon of a 
very heavy and black Nature, tis of ſuch a Na- 
ture, that if I had been conſcious to my {elf to 
have deſerved, I ſhould be very willing to under- 
go that Judgment that is like preſently to paſs 
upon me. It is to endeavour to bring in the 
King of Face to conquer and invade this King- 
dom? 'tis a Thought 1 always abhorred ; I love 
my Religion, my Family, my Country too well 
to attempt or endeavour any ſuch thing; I muſt 
appeal to your Lordſhip, though now perhaps it 
is too late, whether the Treaſon that is laid 
againſt me has been perfectly proved; for in the 
Caſe of proving Hands, and particularly in the 
Caſe of Colonel Sydney, it was diſallowed that 
Compariſon of Hands ſhould be Evidence; there 
ought to be at leaſt one, if not two, Evidences to 
prove the Writing of it. My Lord, 1 know this 
is too late, I ſhould have offered this to the Jury 
before, but being inthe Crowd, and in great Dit- 
order by ſtanding ſo long, I had not Strength or 
Ability enough to urge it as I ſhould. I have no- 
thing more to ſay in the Caſe, but ſubmit to that 
Judgment that the Law has aſſigned. 
Mr. D. Recorder. My Lord Preſton, your Lord- 
ſhip knows the Proceedings of the Law in ſuch 


Caſes; there is no averring againſt the Verdict 


of the Jury ; they have found your Lordſhip guil- 


ty, and the Law fays, that Judgment mult be gi- 


ven upon you according to that Verdict. 

Lord Pre on. Mr. Recorder, I do not aver 
againſt the Verdict, I own it is too late ; I ſhould 
have offered it before, and I muſt ſubmit to the 
Judgment of the Law. 

Cl. of Arr. Fobn Aſuton, hold up thy Hand. 
Nhich he did. 

You are in the ſame Caſe with the Priſoner 


laſt before you. What can you ſay for your ſelf, 


why Judgment ſhould not be given againſt you, 
to dic according to Law? | 
Mr. Aſhton. My Lord, I would humbly deſire 


J might have a Sight of my Indictment; I have 


ſome Reaſon, perhaps, to believe that J am found 


146. The T; rial of Jonh Aſhton, 


2 W.& M. 
guilty upon an Erroneous Indictment ; and if it be 
10, I would deſire to have Council to argue the 
Errors of the Indictment. 

Mr. D. Recorder. You have heard it twice read 
in Engliſh, and once in Latin, and that is all that 
is allowed to any one in your Caſe; I never knew 
the Record of any Indictment ſhewn to any Priſo- 
ner at the Bar. F | 

Mr. Aſoton. Suppoſe there be any Error in it? 

Mr. D. Recorder. 1 am not to ſuppole any ſuch 
thing; if there is any, it has been read to you, 
aſſign it, and the Court will conſider of it. 

Mr. 4/ton. If I can aſſign the Errors in the 
Indictmemt, may I have the Advantage of it then? 

Mr. D. Recorder. If there be Errors, you will 
have the Advantage of them, if you will aſſign 
them ; if there be none, you can have none. 

Mr. Afton. Then I fay, if there be Words in 
the Indictment, that there are no ſuch Words in 
Nature, then, Sir, Iam told it is a Vicious and 
Erroneous Indictment, and that is enough to vici- 
ate the Indictment. | 

Mr. D. Recorder. No ſuch Words in Nature? 
It is hard to tell what you mean by that ; perhaps 
there are Terms of Art in the Law, which, though 
you are not acquainted with, we are. 

Mr. Aſoton. Then there are ſuch Words in 
Nature. 

Mr. D. Recorder. That is an inſenſible Expreſ- 


fion, Jords in Nature! 


Mr. Aſhton. I am informed that even a Letter 


in an Indictment is enough to viciate it, or if it 
be ſalſe Latin, that will make it an Erroneous 
Iudictment. | 

Mr. D. Recorder. No, that is not fo ; but if you 
will tell me what that Letter is, Ill tell you what 
I fay toit; it may, or it may not be material. 

Mr. Aſbton. We know it was lately diſputed 
in a Caſe of this Nature at this Place, and I am 
informed the Court were of Opinion, if it had 


been in the Body of the Indictment, it had been 


an Error. 

Mr. D. Recorder, If you pleaſe to tell me 
wherein the Error in your Indictment conſiſts, I 
may be able to give you a good Anſwer to it, or 
you will have the Advantage of it. 

Mr. Afton. I ſay it conſiſts in this; the Word 
Cymba is written with an & in the Indictment, 
whereas it ſhould be with a C. 

Mr. D. Recorder. How do you know it? 

Mr. Afton. It is no matter how I know it; I 
have ſome Reaſon to know it, it may be. 

Mr. D. Recorder, Mr. Hardeſty, look upon the 
Record. 

Mr. Aſhton. With Submiſſion, that is an Error, 
for there is no ſuch Word as Cymba with an S. 

Cl. of Arr. It is a long Indictment; will you 
pleaſe to ask him where about it is? 

Mr. D. Recorder. Mr. Aſhton, will you tell 
me where *tis written 2* 

Mr. Aſhton. In the Indictment, when you 
come to ſpeak of Cymba a Boat. 

Mr. D. Recorder, By the Sound I cannot di- 
ſtinguiſh whether it be & or C. _ 

Mr. Aſhton, Sir, I hope you will do me the 

uſtice to examine the Indictment it ſelf. 

Mr. D. Recorder. The Clerk is looking upon it: 
how is it, Mr. Hardeſty? Is it with an & or a C? 

Cl. of Arr. It is with a C. 

Mr. D. Recorder. 'The Clerk has read it, and 
he certifies me it is in both Places with a C. which 


is true Latin. 
Mr. Aſhton. 
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Mr. Aſhton. ls it in all Places with a CY 

Cl. of Arr. I have look'd in two Places, and tis 
right; I'Il look further, if you pleaſe. | 

Mr. Aſhton. Pray do. Which he did. 

Cl. of Ar. It is with a Cin all Places. 

Mr. D. Recorder. The Clerk tells me it is the 
ſame, and right in every Place, and he has look d 
over all the Indictment, as to the Matter. 

Mr. Aſvton. Then, Sir, I ſubmit to it. 

Mr. D. Recorder. Make Proclamation for 
Silence; Which was done. 

Mr. D. Recorder. My Lord Preſton, or rather 
Sir Richard Crabme, and Mr. John Aſuton, Ye 
have been Indicted, Arraigned, and Convicted 
of High-Treaſon againſt their preſent Majeſties 
King //illiam and Queen Mary, whom God pre- 
ſerve. Ye have had a long, a fair, and favour- 
able Trial, as any Perſons that ever have been 
tried at this Bar. 

The Jury that has paſſed upon your Lives and 
Deaths has convicted you; and the Court are 
now to do their laſt Act, which is to pronounce 
that Sentence that the Law does inflict upon ſuch 
Crimes as ye ſtand convicted of. 

It is a great 'Trouble to me to pronounce a 

udgment that is ſo heavy upon you; but I muſt 
lay, the Evidence that has been given againſt 
you, was fo clear, and, I ſuppoſe, not only con- 
vincing to the twelve Men that tried you, but 
to all By-ſtanders, that I can do it with that Satis- 
faction that becomes one who is intruſted with 
the King's Juſtice, that the Law may obtain, 
and that there ſhould be no Interruption of Juſtice. 
And the Sentence that the Law has declared 
ſhould be pronounced in this Cale, is this : 


That Te do reſpefively go to the Place from 
- whence Te came; from thence to be drawn 
upon a Sledge to the Place of Execution, to be 
there haug'd up by the Neck, to he cut down 
while Je are yet alive, to have your Hearts 
and Powels taken out before your Faces, and 
your Members cut off and burnt, Tour Heads 
{evered from your Bodies, Tour Bodies divided 
into four Quarters, Tour Heads aud Bodies 
reſpectiuely to be diſpoſed of according to the 
King's Mill and Pleaſure ; and the Lord have 


Mercy upon your Souls. 


Then the Priſoners were conveyed away to 
Newgate, the Place from whence they came. 
Lord Preſton obtained a Pardon ; but Mr. 
Afton was executed on the 28th of January. 


5 HE Queen having remitted that Part of his 


Sentence, as to Drawing and Quartering, he 
went in a Coach, with two Divines, to Tyburn, 
where he was executed, and his Body given to his 
Relations to bury. He delivered this Paper to the 
Sheriff, | | 


Mr. Sheriff, 


Having obſerv'd, that the Methods of making 
Speeches at the Place of Execution, were not 
always attended with the deſigned Succeſſes; and 
thinking it better to employ my laſt Minutes in 
Devotion, and holy Communion with my God, I 
have prepared this Paper to leave in your Hands, 
as well to aſſert my Principles, as to teſtify my 
Innocency. 

As to my Religion, I profeſs, by God's Grace, 
to die in the Faith into which I was baptized, 
Vor. IV. | 
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that of the Church of Exgland, in whoſe Com- 
munion (nothing doubting of my Salvation, thro 
the Merits of my Saviour) 1 have always thought 
myſelf ſafe and happy. According to her Princi- 
ples, and late much-eſteem'd Doctrine (tho now 
unhappily exploded) I have regulated my Life ; 
believing myſelf obliged, by my Religion, to look 
upon my rightful, lawful Prince (whatever his 
Principles were, or his Practices might be) as 
God's Vicegerent, and accountable (if guilty of 
Male-Adminiſtration) to God only, from whom 
he received his Power; and always believing it to 
be contrary to the Laws of God, the Church, 
and the Realm, upon any Pretence whatſoever, 
to take up Arms againſt him: And let all the 

Vorld take Notice in this Belief I die. But I 
have, more particular Obligations to the King, my 
Maſter, whom I had the Honour to ſerve, and 
reccived many ſignal Favours from him, for 16 
Years paſt ; ſo that Gratitude (a Thing not much 


eſteem'd at this Time) as well as Duty and Reli- 


gion, commanded the utmoſt Service I could pay 
him. And when I had theſe Conſiderations, I hat 
we were born his Liege Subjects ; 'That we had 
ſolemnly profeſs'd our Allegiance, and often con- 
firm'd it with Oaths ; That his Majeſty's Uſage, 
after the Prince of Orange's Arrival, was very hard, 
ſevere, and (I may ſay) unjuſt; and, That all 
the new Methods of ſettling this Nation, have 
hitherto made it more miſerable, poor, and more 
expoſed to foreign Enemies ; and, Thar the Re- 
ligion we pretend to be fond of preſerving, is now, 
much more than ever, likely to be deſtroyed : 
There ſecmed to me no way to prevent the im- 
pending Evils, and ſave theſe Nations from Po- 
verty and Deſtruction, but the calling Home our 
injur'd Sovereign ; who, as a true Father of his 
Country, has (notwithſtanding all his Provoca- 
tions and Injuries) a natural Love and Tender- 
neſs for all his Subjects. And I am fo far from 
repining at the Loſs of my Life, that had I Ten 
thouſand, I ſhould rather think myſelf obliged to 
ſacrifice them all, than omit any juſt and honeſt 
Means to promote ſo good and neceſſary a Work. 
And I adviſe and deſire all my Fellow-Subjects to 
think of their Duty, and turn to their Allegiance, 
before the ſevere Judgments of God overtake 'em 
for their Perjury and Rebellion : But certainly 
the Good and Intereſt of theſe Nations, abſtracted 
from all other Conſiderations, will ere long con- 
vince them of the Neceſſity of doing it. 

Having thus frankly declared my Principles, I 
know the Inference will be, that I have acted ac- 
cordingly, and conſequently, that I am now juſtly 
condemn'd: But, as I ingenuoufly own the In- 
ference, ſo I as poſitively deny the Conſequence ; 
for whatever my Inclinations or Actings have 
been, yet, as to the Matter I was ſentenced to die 
for, I declare myſelf innocent. And I will ap- 
peal, even to the Judges themſelves, whether or 
no, upon my Trial, there appear d the leaſt Proof 
that 1 knew a Tittle contain'd in the Papers ; but 
Preſumptions were with the Jury thought ſuffi- 
cient to find me guilty, tho' I am told I am the 
firſt Man that ever was condemn'd for High-Trea- 
ſon upon bare Suſpicion or Preſumption; and that 
contrary to my Lord Coke's, and other eminent 
Lawyers Opinions. The Knowledge of my own 
Innocency, as to the Indictment and Charge 
againſt me, was That that arm'd me with ſo much 
Aſſurance, and occaſion'd my caſting my Life 
upon the firſt twelve Men of the Pannel, without 
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challenging any But tho' T have, I think, juſt Rea- 
ſon to complain ot the ſevere Charge given by the 
Judges, and hard Meaſure I have receiv'd ; not 
to mention my cloſe Impriſonment, the haſty and 
violent Proceedings againſt me, nor the Induſtry 
us'd in the Return of fitting Perſons to pals upon 
me; the denying me a Copy of the Pannel, Cc. 
Yer, as I beg for Pardon and Forgiveneſs at 
the Hands of God, I do moſt heartily pray for, 
and forgive them, and all my Enemies, all the 
World ; nay, even that Judge and Juryman who 
did 10 ſignally (contrary to common Juſtice) ex- 
poſe themſelves to deſtroy me. But let the Will 
of God be done, I rely wholly upon his Mercy, 
and the Merits of my bleſſed Saviour, for Salva- 
tion; I do chearfully and intirely reſign myſelf 
into his Hands, as into the Hands of a faithful 
; TCreator, in ſure and certain Hopes of a happy 
Reſurrection. 
Bleis, protect and ſtrengthen, O Lord God, 
my good and gracious King and Maſter: In thy 
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Uedneſday, April 6. 1692. 


Lord Chief Juſtice Holt, 
Judges preſent ZLord Chief Baron Atkins, 
| Mr. Juſtice News. 


—- Keeper of the Priſon of Newgate did, 
according to Order of the Court, being 
then ſate, bring up the Body of Henry Harriſon, 
Gent. to the Seſſions-Houſe in the Old-Batley, 
London, who being at the Bar, was Arraigned 
on an Indictment of Felony and Murther, 
fodnd that Day by the Grand Jury for the City 
of LN, in Manner following: | 
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[4 Gent. 
| for that you, not having 

the Fear of God before your Eyes, but being 
moved and ſeduced by the Inſtigation of the Devil, 
the fourth Day of Fanuary, in the third Year 
of the Reign of our Sovereign Lord and Lady, 
King /l/;az and Queen Mary, of Englaud, &c. 
about Eleven of the Clock in the Night of the 
| ſame Day, with Force and Arms, Ec. at London, 
viz. in the Pariſh of St. Peter, Corubill, in the 
Ward of Lime-Sreet in London aforeſaid, being in 

a certain Coach with one Andrew Clenche, Doctor 
of Phyſick, and a certain Man yet unknown, in 
and upon the ſaid Andrew Clencb?, in the Peace of 
God, and of our Sovereign Lord and Lady the 
King and Queen, then and there being, violent- 
ly, feloniouſly, and of your Malice before- 
thought, did make an Aſſault. And that you 
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due Time let the Virtue, Goodneſs, and Inno- 
cency of the Queen, my Miſtreſs, make all their 
Enemies bluſh, and ſilence the wicked and unjuſt 
Calumnies that Malice and Envy have raiſed 
againſt her. Make her and theſe Nations hap- 
py in the Prince of //ales; whom, from unan- 
ſwerable and undoubted Proofs, I know to be 
her Son, Reſtore them all, when thou ſeeſt fit, 
to their juſt Rights, and on ſuch a Bottom as 
may ſupport and eſtabliſh the Church of Eng land, 
and once more make her flouriſh, notwithſtanding 
what ſhe hath receiv'd of late from her prevari- 
cating Sons. Forgive, forgive, O Lord, all my 
Enemies; bleſs all my Friends; comfort and ſup- 
port my dear afflicted Wife, and poor Babes ; be 
thou a Husband and a Father to them; for their 
Sakes only I could have wiſhed to have lived; 
but pardon that Wiſh, O good God, and take 
my Soul into thy everlaſting Glory. Amen. 


J. Aſpton. 
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CXLVII. The Trial of HENRY HARRISON, at the Old- 
Bailey, for the Murder of Andrew Clenche, Doctor of Phy- 
 feck, April 6. 1692. 4 W. & M. 


the ſaid Henry Harriſon, with the Help and Affi- 
ſtance of the ſaid Man unknown, with a Pocket 
Handkerchief, with a Coal in the ſame, being 
put, of the Value of Two-pence, about the 
Neck of him the faid Andrew Clenche, then and 
there Feloniouſly, Voluntarily, and of your Ma- 
lice before-thought, did put, faſten and bind; 
and that you the ſa d Henry Harriſon, with the ſaid 
Handkerchief with the Coal aforeſaid in it, by 
you the ſaid Henry Harriſon, with the Help and 
Aſſiſtance of the aforeſaid Man unknown, about 
the Neck of the 7.id Andrew Clenche then as afore- 
{aid, put faſtened and bound, him the ſaid Andrew 
Cleuche, then and there with Force of Arms, Ec. 


Feloniouſly, Voluntarily, and of your Malice 


before-thought, did choak and ſtrangle, by Rea- 
ion of which Choaking and Strangling of the 
ſaid Andrew Clenche by you the ſaid Henry Harri- 
ſon, with the Handkerchief aforeſaid, with the 
Coal as aforeſaid put in it, he the ſaid Andrew 


Clenche inſtantly died: So that you the faid Henry 
Harriſon, with the Help and Aſſiſtance of the ſaid 


Man unknown, him the ſaid Andrew Clenche, the 
{aid fourth Day of January in the Year afore- 
ſaid, at the Pariſh and Ward aforeſaid, in Man- 
ner and Form aforeſaid, Feloniouſly, Voluntarily, 


and of your Malice before-thought, did Kill and 


Murther, againſt the Peace of our Sovereign 
Lord and Lady the King and Queen now, their 
Crown and Dignity. 

How ſay you, Henry Harriſon, are you Guilty 
of this Felony and Murther K you ſtand 
Ind icted, or Not Guilty? | 

Mr. Harriſon. Not Guilty in Thought, Word 
nor Deed. 5 

Cl, of Ar. Culpreſt, How will you be tried? 

. | Mr. Harriſon. 
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Mr. Harriſon. By God and my Country. 

Cl. of Ar. God fend you 2 good Deliverance. 

Then the ſaid Mr Harriſon was taken away from 
the Bar by the Keeper of Newgate. 

And afterwards the ſame Day, about Eleven of 
the Clock in the Morning, the [aid Henry Har- 
riſon was brought to the Bar, and he deſired 
the Court that he might then be tried, which 
was granted, and thoſe Perſons who were 
returnd upon the Fury were called over twice, 
and their Appearances recorded. 

Cl. of Ar. You Henry Harriſon, 'Theſe Men 
that you ſhall hear call'd, and Perſonally do 
appear, are to paſs between our Sovereign Lord 
and Lady the King and Queen, and you, upon 
Trial of your Life and Death ; if therefore you 
will challenge them, or any of them, your Time 
is to challenge them as they come to the Book to 
be ſworn, and before they be ſworn. 

L. C F. Holt. Mr. Harriſon, you may chal- 
lenge ſuch of the Jury as you ſhall think fit be- 
fore they be ſworn. 

T hen the Fury was called and ſworn, and then 
were counted ; and the Twelve ſworn were theſe 
whoſe Names follow : 


FURORS 


ou Roll | Torn Lawford 
Nathaniel Houlton Nicholas Wildeboare 
Michael Pindar Robert Williamſon 
ames Hulbert William Merriden 
Foſeph Howe Thomas Simpſon 
Richard Chewne Thomas Pakeman 


Then Procl1mation for Information and Evidence 
Was made as is uſual. 


Mr. Harriſon. My Lord, I have made no 
Challenges, becauſe 1 do believe the Jury to be 
honeſt Men. 

Cl. of Ar. — Henry Harriſon, Hold up thy 
Hand, (l bich be did.) 

Gentlemen, you that are ſworn, look upon the 
Priſoner, and hearken to his Cauſe. He ſtands 
indicted by the Name of Henry Harriſon, late of 
London, Gent. &c. [he reads the Indictment.] 
Upon this Indictment he hath been Arraigned, 
and thereunto hath pleaded Not Guilty ; and for 
his Trial hath put himſelf upon God and his 
Country, which Country you are. Your Charge 
is to inquire whether he be Guilty of this Felony 
and Murder whereof he ſtands indicted, or Not 
Guilty, If you find that he is Guilty, you are 
to inquire what Goods or Chattels, Lands or 
Tenements he had at the Time of the Felony and 
Murder committed, or at any time ſince. If 
you find him Not Guilty, you are to inquire whe- 
ther he fled for it. If you find that he fled for it, 
you are to inquire of his Goods and Chatrels, as 
if you found him Guilty. If you find him Not 
Guilty, nor that he did fly for it, you are to ſay 
ſo, and no more; and hear your Evidence. 

Mr. Darnell. -—— My Lord, Mr. Harri ſon's 
Agents or Friends have, ſince the laſt Seſſions, 
made or conveyed away a young Man that was 
a Principal Evidence againſt him. 

L. C. 7. That is a very ill Thing, and if it be 
prov'd, it will no way conduce to Mr. Harriſon's 
Ad vantage. . 

Mr. Harriſon. My Lord, I know nothing of 
it. But, my Lord, one of my Witneſſes, that 
would have been material for me, is lately dead, 
Sir Edward Hungerford's Son. 
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Mr. Darnell. May it pleaſe your Lordſhips, 
and you Gentlemen that are ſworn : I am of 
Council for the King and Queen againſt the 
Priſoner at the Bar, who ſtands indicted for the 
Murther of Dr. Andrew Cleuche, which was as bar- 
barons a Murder as any that hath been commit- 
ted in this Age, And conſidering it was done in 
the Dark, I think there will be given as clear an 
Evidence of it againſt Mr. Harriſun the Priſoner, 
as can be expected. And that it was upon 
this Occaſion; One Mrs. Vanwicke a Widow (be- 
tween whom and Mr. Harriſon there was a great 
Kindneſs) prevailed with Dr. Clenche, to whom 
ſhe was indebted Twenty Pounds, to lend her ſo 
much more as would make it up One hundred 
and Iwenty Pounds, and to take a Mortgage of 
a Houſe of hers in Buckingham-Court near Charing- 
Croſs for his Security; and Mr, Harriſon was pre- 
lent with Mrs. Varwicke at the lending of the reſt 
of the Money, and executing of the Mortgage, 
as he was wont to be at the Management of her 
Affairs; but when the Time came that it was to 
be repaid, the Doctor could not get his Money, 
and Mrs. Vanwicke having but an Eſtate for Life 


in the Houſe, and having long delayed the Doctor, 


he brought an Ejectment for the recovering of 
the Houſe, upon which the Priſoner came to 
Dr. Clenche, and abuſed him with very ſcurrilous 
Language, and his Paſſion growing higher, he 
laid his Hand upon his Sword, and would have 
drawn it, and if it had not been for one Mr. Fobn- 
ſon, twas thought he would have kill'd the Do- 
ctor at that time; ſo that the Doctor deſired Mr. 
Zohn/on to take the Buſineſs upon himſelf, and 
to act in his own Name, he was ſo much afraid 
of him. And it will be proved further to you, 
that at another time the Pritoner ſaid, That Dr. 
Clenche was a Rogue and a Villain, and deferved 
to have his Throat cut. And ſome time after this, 
Mrs Vanwicke would have borrowed ſome more 
Money of the Doctor, but he refuted to lend 
it her, whereupon ſhe acquainting the Priſoner 
with it, he ſaid, Leave him to me (Madam) Fll 
warrant you, I'll manage him; he is is a Rogue, 
and deſerves to have his Throat cut. And after- 
wards, about St. Thomas's Day laſt, the Priſoner 
went to Mrs. Heſt the Tenant, who dwelt in 
the Houſe mortgaged to Dr. Clencbe, and deſired 
of Mrs. Heſt to have ſome Money for Mrs. Fan- 
wicke, and it ſhould be diſcounted in Part of the 
then next Chriſimas Rent. But the ſaid Mrs. IA 
refuſed to pay him any, telling him, that ſne and 
her Husband were forbid by Dr. Clenche and 
the Ground Landlord, to pay any more to Mrs. 
Vanwicke, and thereupon the Priſoner expreſſed 
his further Malice againſt the Doctor, and ſaid, 
He is a great Rogue, and a Villain, and deſerves 
to have his Throat cut, and will not die in his 
Bed. And, Gentlemen, ſoon after the Priſoner 
began to put his malicious Deſign, againſt the 
Doctor in Execution, and the Method he took 
was firſt to change his Lodgings; for on the Day 
before Chriſtmas Eve laſt, he took new Lodgings 
at one Mr. Garway's in T breaducedle-Street, near 
the Old Exchange, attended by a Foot-Boy, pre- 
tending himſelf to be a Parliament-Man, and 
that he was juſt then come out of the Country, 
and lay in his Lodgings there every Night, until 
the firſt Day of January following, but lay out 
that Night, and the two next Nights following. 
And whilſt he lodged at this Mr. Garway's this 
Matter happen'd, which does conduce ſomewhat 
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towards the Diſcovery of this Murder : One 
Evening the Priſoner being in his Chamber there, 
and one Mrs. Tachſon, the Daughter of Mrs. Gar- 
way, making a Fire for him, he did take out his 
Handkerchief, and held it before the Fire to dry 
it, which ſhe took great Notice of, becauſe it 
was corrſe and dirty, and not fit for his Quality 
(as ſhe thought) t being made of ordinary Indian 
Stuff, like her Mother's Maid's Apron. And, 
Gentlemen, this very Handkerchief was the 
fame with which the Murder was committed, 
and this Mrs. 7ac&/ou will wear it to be the 12me ; 


for it is a very remarkable one, and it will be 


produced to you. And we ſhall ſhew you further, 
That on the third Day of Fauuary (being the Day 
before this Murder was committed) he cauicd a 
ſnam Letter to be leit for him at his Lodgings at 
this Mr. Garway's, as written from a Friend of 
his that was ſick in the Country, earneſtly preſſ- 
ing him to come quickly down to him: And we 
ſhall prove, that the fame Evening he being with 
Mrs. Fiuwicke in Hood/treet Counter, did again 
threaten Dr. Clenche, and ſaid, That he wasa Rogue, 
and he would have his Blood. And upon the 
Fourth Day of 7anuary laſt he again changed 
his Lodgings, and took new ones at one Mr. 
Foncs's, a Cane Chair- maker in St. Paul's Church- 
yard, and there he pretended himielf to be a Coun- 
try Gentleman, juſt then come out of Cumberland, 
and bro zlit in a Portmantcau | runk thither: 
And the fame Day he ſent a Letter to Mrs. Gar- 
ay, where he had lodged before, acquainting 
her, That he was gone out of Town for a Week 
or ten Days. And, to give you farther Satis- 
faction, we {hall prove, that upon the ſame Fourth 
Day of January, in the Night of which this un- 
fortunate Gentleman was Murder'd, the Pritoner 
was at one Mr. Robert Huinfon's Lodgings at rhe 
Golden Key in Hleelſereet, over againſt Fetter-lane 
End, at near Nine of the Clock at Night, and be- 
ing asked by Mr. Hain to ſtay and ſup with him, 
he ſaid, he could not, for he had been about ear- 
neſt Buſineis that Day, which was to be done 
that Night, and that a Gentleman ſtayed for him 
in the Strect to go with him about it, and ſo he 
went away. And ſoon after, about Nine of the 
Clock the ſame Night, two Men ſtanding in 
Fleetſireet, at Fetter-lane End, call'd for a Coach, 
and ask'd the Coachman, if he knew Dr. Clenche, 
who dwelt in Brownlow-freet in  othoru ; and the 
Coachman reply'd, He did know the Street, but 
not the Doctor: whereupon they went into the 
Coach, and ordered him to drive to the End of 
Brownlow-fireet ; and when they came thither, one 
of them called to the Coachman, and bad him go 
to Dr. Cleuche s, and tell him, I hat two Gentlemen 
in a Coach, at the End of the Street, delired him 
to go with them to a Patient that was very ſick? 
which the Coachman did. And he found the 
Doctor in his Night-Gown and Slippers, and 
juſt a going to Bed; but he immediately dreſſed 


himſelf, and went to them into the Coach. And 


it fell out very happily for the further Diſcovery 
of this Murder, that while this Coach ſtood 
at the End of Brownlow-ffrreet, a young Gentle- 
woman ſtanding at her Door near it, and 
fancying that while the Coachman went on the 
Errand, the Gentlemen would flip out of the 
Coach (I think they call it Bilking) ſne watch'd 
them. And a Lamp that lighted croſs Holborn, 
over againſt Brownlow-/treet End, and another 
about the Middle of Brownlow-ſtreet, gave ſuch a 
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Light into the Coach, that ſhe plainly ſaw one 
of the Men that fat in it, and fee him look out 
of the Coach after the Coachman, and heard 
him iwear at the Coachman, becauſe he made 
no more Haſte in going to the Doctor's Houſe ; 
and ſhe is very certain that the Priſoner at the 
Bar is the fame Perſon that look'd out of the 
Coach, and that did ſwear at the Coachman, 
and is more confident of it from the Remarkable- 
neis of his Voice. For ſhe hearing of this Mur- 
der, and remembring theſe Circumſtances, ſhe 
went to Newgate to fee the Priſoner, and hearing 
his Voice in another Room, before ſhe ſaw him, 
ſhe declar'd to the Perſons that were then with 
her, that the Voice ſhe then heard, was the Per- 
ſon's Voice that ſhe ſa loo out of the Coach, 
and that did ſwear at the Coachman; and af- 
rerwards, when ſhe came into the Room where 
the Fritoner was, though with ſeveral other Men, 
ſhe pointed to him as the Perſon, and ſhe hearing 
him then ſpeak again, declared to the Perſons 
with her, that both by his Voice, and by his Coun- 
tenance, ſhe knew him to be the ſame Man. And, 
my Lord, after thoſe Gentlemen had gotten the 
Doctor into the Coach, one of them called to 
the Coachman, and bad him make haſte and 
drive them to Leaden-Hall-Market, and when they 
were come within Holboru-Bars, one of them 
called to the Coachman, and bad him drive faſter ; 
whereupon the Coachman drove them very faſt 
through Holborn to Leaden-/1all-Market-Gate ; 
and when he came there, one of them bad him 
drive to the Pye without Aldgate (before which 
time, without doubt, the VI rder was commit- 
ted upon the Doctor, for his Hat was found next 
Morning in H»lorn, near Fetter-lane End; but 
the driving io long about after, is ſuppoſed to be 
done leſt the Doctor might recover); and when 
they were come without Aldgate, one of them 
ordered the Coachman to ask there for one Huut 
a Chyrurgeon ; which he did, and being anſwered, 
that no ſuch Perſon was there, he ordered the 
Coachman to drive back again to Leaden-11al, 
and when they came there, one of them called 
the Coachman, and gave him three Shillings and 
Six Pence, and bad him go into the Market 
there to one 17's a Poulterer, and buy them a 


Couple of Fouls, but the Coachman could not 


find any {nt a Poulterer; but however he bought 
a Couple of Fowls for three Shillings, and when 
he came with them to his Coach, the two Gentle- 
men were gone, and the Doctor left in the Coach, 
murder'd, with a Handkerchief tied faſt about 
his Neck, with a Coal in it (which will be pro- 
ved to be the Priſoner's Handkerchief. ) Beſides, 
there was a Boy in the Street there, who took 
Notice of the Coachman's being ſent of an Er- 
rand, and ſaw the two Perſons come out of the 
Coach in great Haſte, and he going towards the 
Coach before they went out of it, one of them 
did ſwear at him to be gone, and of him the 
Boy took molt Notice, and was as poſitive as 
any Man can be to the Perſon of one that he 
never ſaw before, that the Priſoner now at the 
Bar was one of them, and vas the Perſon that 
did then ſwear at him; but this Witneſs is ſpi- 
rited away, and cannot be heard of, although he 
hath been defcribed in the Gazette, and diligent 
Search and Inquiry has been made after him. 
But we have his Examination upon Oath before 
the Coroner; and we muſt ſubmit to the Court 
how far that ſhall be admitted as Evidence. 

Gen- 
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Gentlemen, we will call our Witneſſes, and if 


they prove all this Matter, I believe every Man. 


here will be fatisfied that the Priſoner at the Bar 
is guilty of this baſe Murder. 

Mr. Daruel. Pray call and ſwear Mr. George 
Wigmore. ( Il ho was ſworn with others. 

Mr. Darnel. Pray, Mr. /igmore, tell my Lord 
and the Jury what you know of any Money that 
was lent by Dr. Clenche, and to whom. 

Mr. George Wigmore. May it pleaſe your Lord- 
ſhip, there was a Draught of a Mortgage from 
Mrs. Vanwicke to Dr. Clenche, made by a Gentle- 
man of Erays- Iun, for the Sum of One hundred and 
twenty Pounds, and I ingroſs'd it; and I paid 


by the Doctor's Order, above threeſcore Pounds 


of the Money, and the reſt of it was ſatisfied be- 
fore; and upon Sealing of the Mortgage for the 
Money, Mr. Harriſon, and one Mr. Rowe, fell 
out about their Dividend of the Money, and 
called one another ill Names; and Mr. Rowe 
produced a Bill of what he had done and laid out 
for Coach-hire,and other Things for Mrs. Vanwicke, 
and Mr. Harriſon and he had high Words about it, 
and called one another Rogues; fo I told them, 
if they could not agree, I would put the Money 
up again, and carry it Home; but Mrs. Vanwicke 
and they did agree at laſt, and ſealed the Mort- 
gage, and I paid the Money; and Mrs, Vauwicke 
and Mr. Harriſon took out twenty Pounds of the 
Money, and paid it to Mr. Rowe; and after 
Mr. Rowe was gone, they defired me to go with 
them to the ung Devil Tavern, and they both 
uſed hard Expreſſions there againſt Mr. Rowe. 
L.C. 7. Who was the Mortgage made to? 
Mr. I/igmore. My Lord, it was made to Dr. 
Cleuche for One hundred and twenty Pounds, 
Mr. Harriſon. Pray, Sir, will you tell the Jury 
how much Money the Gentlewoman had, and 
if Mr. Rowe had not ſtept between me and her, 
I had not been in Queſtion. | 
Mr. IWiemore. Mrs. Vanwicke acknowledged 
that the Money I paid her, made up One hundred 
and twenty Pounds. 
L. C. 7. What did you hear the Priſoner ſay 
againſt Dr. Clenche ? 
Mr. Mignure. My Lord, I do ſay that he was 
very troubleſome to the Doctor. 
I. =P 4 Were there any Reproaches caſt upon 
the Doctor at that Time? i 
Mr. Vigmore. No, my Lord, only upon Rowe, 
becauſe he was a Truſtee. 
Mr. Darnel. Did you hear him ſay any thing 
againſt the Doctor? 
Mr. Wigmore. Indeed I cannot particularly ſay. 
L. C. 7. He is upon his Oath, and he is ſen- 
ſible and underſtands the Queſtion. 
Mr. /igmore. He did fay very ugly Words, and 
when I met him afterwards in the High-Way, 
he was very huffy, and I thought he would have 


drawn his Sword upon me. 


L. CJ. What did he ſay of the Doctor? 


Mr. Vigmore. I cannot fay particularly what 
he ſaid. | 


L. C J. Stand down, 

Mr. Darnel. Call Mr. Thomas Jobnſon. C Il bo 
was ſworn, and ſtood up.) _ 

Mr. Darnel. Sir, Pray give the Court an Ac- 


count what you know concerning this Matter. 


Mr. Zohnſon. My Lord, I believe I ſhall fay 
nothing that Mr. Harriſon will contradict; I was 
Attorney for Dr, Clenche between him and Mrs. 
Vauwicke, and I ſued Mr. Rowe, that was bound 


for the Murder of Dr. Clenche. 
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with Mrs. Vanwicke, in a Bond to perform Cove- 
nants for Re-payment of the Money lent her by 
Dr. Cleuche upon Mortgage; and I adviſed the 
Dr. and told him, Don't let us trouble the Te- 
nant, but let us take Rowe firſt ; and 1 ſued Rowe, 
and had him arreſted, and after ſome time, I ſaw 
that the Mortgage muſt do our Buſineſs, for Rowe 
could not pay the Money ; whereupon I cauſed a 
Declaration in Ejectment to be delivered againſt 
Mrs. Vanwicke's Tenant of the Houſe mortgaged 
by her to Dr. Clenche, and then Mr, Harriſon came 
to me, and he expreſſed himſelf againſt the Do- 
cor after a ſtrange rate, and laid his Hand upon 
his Sword; ſo, my Lord, I ſaid to him, What a 
Fool do you make of yourſelf? muſt none go 
to Law, but they muſt ask your leave? I ſuppoſe 
Mr. Harriſon cannot deny this. 'Then Mr. Har- 
riſon preferred a Petition to the Lords Commiſ- 
ſioners of the great Seal for Mrs. Varwicke, and 
thereby ſuggeſted to their Lordſhips, that ſhe was 
wronged in the Purchaſe, and in the Mortgage 
Money, and that twenty Pounds of it was a for- 
mer Debt of her Husband's; and he finding ſhe 
could have no Relief before them without Pay- 
ment of the Mortgage Money, he grew trouble- 
ſome ; yet ſays I, Mr. Harriſon, What ſhe hath 
done, I cannot help, but if ſhe would pay the 
reſt, I told him I would abate her twenty Pounds, 
and the Intereſt Money alſo. 

Mr. Darnel. Pray, Sir, did the Doctor deſire 
you to act for him in your own Name, becauſe 
he had no mind to meet with Mrs. Vanwicke and 
the Priſoner ? 

Mr. Jobnſon. The Doctor did find himſelf too 
deeply concerned with them, and he did not 
care to have to do with them ; whether it was 
that he was afraid of his Life, I cannot ſay; 
but he ſaid to me, Pray, Sir, go on, 1 will put 
all into your Hands, and I will truſt you with 
all the Affair, and let them come to you, and 
not trouble me, own it to be your own; and 1 
told him I feared none of them, and the Do- 
tor gave out, That he had made over all to me, 
although he had not, and upon this, I fear, comes 
this unfortunate Buſineſs, and the Doctor's Lady 
muſt look after it her ſelf. 

L. C. 7. What did he ſay when he had laid 
his Hand upon his Sword in your Study ? 

Mr, 7obnſon. He ſaid the Dr, had cheated the 
Widow, and he ſaid, That he would be revenged 
on him, as near as my Memory will ſerve me; 1 
ſuppoſe he will not deny it ; whether he did this 
in a Paſſion, or to affright the Doctor or no, I 
cannot tell. 

L. C. F. Was that before you offered to abate 
the twenty Pounds? 

Mr. Jobnſon. It was before I offered to abate it. 

Mr. Harriſon, How long was it before Dr. 
Clenche was murdered? 

Mr. Zobnſon. I think it was about a Fortnight, 
or three Weeks, or a little more. 

Mr. Harriſon. I never threatned the Doctor in 
my Life, but I ſaid, Rowe had been a Villain, and 


a Cheat, and he and Rowe were the Men, and I 


ſhall make it appear that the Dr. never wrong'd 
the Widow. 


L. CJ. How came Rowe to be intruſted or 
concerned with the Money ? 

Mr. Johnſon. My Lord, Mr. Cornelius Vandinan= 
ker a Merchant, gave a Legacy of five hundred 
Pounds to the Widow Vanwicke and her 2 | 
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and Mr. Rowe was a Truſtee on the Purchaſe, and 


had by that the Mar:2gement of the Affair. 
Mr. Darnell. Call Mr. George Howard. 
(l ho being ſworn, ftood up.) 

Mr. Darnell. Mr. Howard, Give the Court an 
Account of what you know concerning the Pri- 
ſoner's threatning Dr. Cleſiche. | 

Mr. [{oward, My Lord, I was at Joe's Coffee- 
houſe near /arwick- Houſe in Holborn, tome con- 
fidera le time before Dr. Clenche was murdered, 
where Mr. Harriſon uſed ſeveral very virulent 
Expreſſions againſt Dr. Clenche; among others, 
one was, That he was a Rogue and a Raſcal, 
and deſerved to have his 1 hroat cut. Mrs. 
Vanzwicke was then in Company, and they both 
ſaid, That they then came from Dr. Clencbe's. 

Mr. Darnell. You are ſure he ſaid that Dr. 
Clenche deſerved to have his I hroat cut? 

Mr. Howard, Yes: He laid, I hat Dr. Clenche, 
deſerved to have his Throat cur. 

Mr. Harr:/oun, Who was I talking to? 

Mr. Howard, You were talking ro Mrs. Mary 
Sheriff. | 

Mr. Darnell. Call Mrs. Mary Sheriff. 

(li lo was fworn, and food up.) 

Mrs. Sheriff, My Lord, Mrs. Land iche came 
to my Houſe with Mr. Harriſam, and deſired me 
to go with her to Dr. Clench?'; Houſe; and when 
we came there, ſhe deſired him to let her have 
Twenty Po nds more, and he ſaid, No; If his 
Houle were full of Money, he would not lend 
her any more, ſo long as ſhe kept Mr. Harriſon 
Company for he would fpend it; and he advi- 
ſed her to be a Gentleman's Houſe-keeper, and 
he would help her to a Place ; and told her withal, 
That ſhe owed him One hundred and twenty 
Pounds, for which he would rake One hundred 
Pounds; and we left Mr. Harriſon behind us at 
my Houſe, and did not take him with us, be- 
cauſe we were afraid he might anger the Doctor, 
and fall out with him; ſo when we came back, 
Mr.Harri/on asked Mrs. V1nwicke, what Dr. Clenche 
ſaid; Why, ſays ſhe, he faith, That he will not 
lend me any more Money while I keep you 
Company, for you will ſpend it, and that I muſt 
go to Service. To Service! ſaid Mr. t:arriſon, 
God damn him, have a Perſon of your Quality 
go to Service! he deſerves to have his I hroat 
cut; let me alone, I'll manage him as never any 
Man was managed; and ſo away they went to- 
gether. 

Mr. Harriſon. Did not you ſay, That as you 
hop'd to be ſav'd, that I was innocent of the 
Thing? | 

I. C. J. She does not accuſe you of doing the 
Fact, but gives an Account of {ome Expreſſions 
that paſſed from you. 

* Mrs. Sheri. You were always talking againſt 

Dr. Clenche, and you ſaid, God damn him, he 
was an old Rogue, and that Mrs. Vauwicke was 
almoſt ſtarved to Death. 

Mr. Harriſon. Rowe, Rowe, I meant, my Lord. 

(The Priſoner berg then in a Paſſion. ) 

L. C. J. Mr. Harriſon, do not fall into a Paſſion; 

it may be more to your Advantage in the mak- 


ing your Defence, if you keep your Temper. 


I. C. 7. Witneſs, what were the Words that 
he ſaid againſt Doctor Clenche? 
Mrs. Sheriff. Why, he ſpeaking of Doctor 


| Clenche, ſaid to Mrs. Vanwicke, God damn him, 


would he have a Ferſon of your Quality go to 
Service! he deſerves to have his 'Throat cut; 


Well, Madam, ſays he, be contented, I'll manage 
him as never any Man was managed. | 

Mr. Harriſon. What had you for your Swear« 
ing? | 

Coroner for the King and Pucen. Witneſs, he 
asketh you, If you had any thing for your Swear- 
ing againſt him ? 

Mrs. Sheriff. No, I had nothing, neither have 
I need of any thing? I had not ſo much as my 
Coach-hire. 

Mr. Darnell. Call Mrs, Elizabeth Ile. 

( bo was ſworn.) . 

Mr. Darnell. Miſtreis, give an Account to the 
Court, what you know about the Priſoner's com- 
ing to demand Rent of you, and what paſſed. 

Mrs. II. Nay it pleaſe your Lordſhip, this 
Gentleman, the Friſoner, came to me two or 
three Days before St. Thomas's Day laſt, and 
deſired me to give him ſome Rent for Mrs. 
Varrwicke, and I told him, I had no Power to pay 
him, becaule I was warned by Dr. Clenche to 
pay no more; ſays he to me again, Dr. Clenche 
and Rowe, are great Rogues, and great Villains, 
Sir, ſays I to him again, I believe that the Do- 
ctor is a very honeſt Man: No, ſays Mr. Har- 
r:/ou, he 1s a great Villain, and he will never 
dic in his Bed; which of them he meant, Mr. 
Rewe or Lr. Clenche, I cannot tell. And Mrs. 
V-:nwicke, and Mr. Harriſon, a little time before 
that, preſſed me to let them have ſome Shop 
Goods in Part of her Rent, to grow due, and 
ſhe made great Complaint, that her Children 
were ready to ſtarve, and I then told them, that 
Mr. F0b1/0n had fore-warned me to pay any more 
Rent to Mrs. Vauwicke, and if 1 did, 1 ſhould 
pay it again; and therefore I would not pay any 
more Rent to her, or deliver her any Goods, 
until ſhe had agreed with Mr. Fohz/0n ; and then 
Mr. Harriſon ſaid, that Mr. Fohnſon was a great 
Villain and a great Rogue, and that they had 
all combined together to cheat the Widow. 
And Mr. 7ohnſou being at my Houſe, Mrs. Lan- 
wicke fell upon him in a great Rage, and faid, ſhe 
would tear his I hroat out, and laid hold on him, 
and Mr. 7:hn/on got from her, and went away in 
great Haſte. And the laſt time I ſaw Dr. Clenche, 
I preſled very hard upon him, to let Mrs, Van- 
wicke have more Money; and the Doctor ſaid, 
that ſhe would never do any good with it, for 


ſhe ſpent it all upon Mr. Harriſon ; and I wiſhed 


him to let her have twenty Pounds more, and he 
ſaid, 1 har he adviſed her to go to Service, and 
that he had wiſhed her to a Service of Twenty 
Pounds a Year, and ſhe abuſed him for it. 

L. CJ. What Cloaths had the Priſoner on? 

Mrs. Il et. My Lord, he had an old I hread- 
bare black Cloth Suit of Cloaths on, which 
looked very ſhabby. | 

Mr. Harriſon. What Religion are you of, 
Miſtreſs ? | 

Mrs. Weſt. I was born and bred a Proteſtant. 

Mr. Harriſon. I believe you are a Papiſt, and 
will ſwear any thing; you keep Roman Ca- 
thol:cks in your Houſe, they have murdered 
Dr. Clenche, for ought I know, | 

L. C7. Did Mr. Harriſon ever lodge in your 
Houle? | | | 

Mrs. Met. No, my Lord, I have none but 
Perſons of Quality lodge in my Houle, and 
they belong to the preient Government. 

Mr. Darnell. Call Ann Watſon. 

| bo was ſworn.) 
| | Mr. Darnell. 
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Mr. Darnell. Pray, tell my Lord and the Jury, 
what you know of Mr. Harriſon's taking of Lodg- 
ings at Mr. Garway's Houſe, and when it was? 

Anne Il atſon. He came about fix a Clock at 
Night, the Day before Chriftmas-Eve laſt, to my 
Maſter's, Mr. Garway's Houſe, and told us, that 
he was newly come out of the Country ; and 
lodged there that Night, and ſo he did until 
and upon the laſt Night of December; and on 
the firſt Day of Fauuary he went out, and ſtaid 
out that Night ; and on the Sunday, the third of 
Jn laſt, at Night, he came again with a 

erſon with him, and fetch'd away his Port- 
manteau-Trunk and Things, and paid for his 
Lodging ; and in his Abſence there was a Let- 
ter left for him, which 1 gave him, and he faid, 
it came out of the Country, and that he had a 
Friend ſick in the Country, and did intend to go 
down to ſec him, being one from whom he ex- 
pected a Legacy, and he left that Letter on the 
Kitchen Window, and on the Monday after, being 
the fourth Day of Fanuary laſt, he ſent a Letter, 
ſignifying he was gone out of 'Town. 

(Then the Letter was produced, marked with 
the Peny-Poſt Mark.) 

Mr. Darnell. Who knows Mr. Harriſon's Hand? 
Mr. Fohuſon, take that Letter and look upon it, 
and tell the Court if you think it to be Mr. Har- 
riſon's Hand. 

(Mr. Johnſon takes the Letter and looks upon it.) 

Mr. Johnſon. My Lord, I believe it to be 
Mr. Harriſon's Hand. | 

Mr. Darnell. My Lord, I deſire that the Let- 
ter may be read. | 

L. C. F. Mr. Clerk of the Peace, read the 
Letter ; and the Subſcription firſt. 

(Clerk of the Peace reads.) 


To Mrs. Garraway, at the Hand and Apple in 
Threadneedle-Street, near the Royal-Ex- 
| Preſent. | | 


change, 


Ars. Garraway, 


A M ſorry it ſhould be ſuch an Jnconveniency to 

a you, as it is. I have left with your Maid, 

T bree Holf Crowns, and if it is not enough, I will 

give jou more, I am gone out of Town for a Week 

or Ten Days, and as Fon as I come again, I will 
Wait ou you ; which is all till I ſee you, from 


Your Friend, 
and Servant, 


H. Harriſon. 


Mr. Darnell, Call Mr. Henry Garway and his 
Wife. ( Who were called and ſworn.) 

Mr. Darnell, Mrs. Garway, take that Letter, 
and look upon it, and tell the Court, when you 
received it. 

Then ſve takes the Letter which was produced, 
and read as before, and looked upon it. 

Mrs. Carwey. My Lord, I received this Let- 
ter on Monday the 4th Day of Fanuary laſt. 

I. C. 7. Watſon, when did he leave the 
Lodgings, fay you? 

Aune Watſon. He went away the firſt of 
January laſt, about nine a Clock in the Morn- 
ing, and returned not that Night, but on the 
lecond of January laſt, he was at my Miſtreſs's 

again (as my Miſtreſs told me) and he 
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with him, to my Maſter's Houſe, and fetch'd 
away his Portmanteau- Trunk and Things, and 
left Three Half Crowns with me for his Lodg- 
ings, which I gave to my Miſtreſs. 

Mr. Darnell. Call Mrs. Catherine Fackſon. 

( Who was ſworn.) 

Mr. Darnell. Pray, tell my Lord and the Jury, 
what you know concerning Mr. Harriſon's coming 
to lodge at Mr. Garway's, and when he went 
away, and what you know of any Handkerchief 
he had. 

Mrs. Zackſon. He came on the Day before 
Chriſtkmas-Eve, to lodge at my Father's, Mr. Gar- 
ways Houſe, and lodged there ſeveral Nights, 
and went away the third of January at Night, 
with his Things, but was abſent ſome Nights be- 
tween his coming and going away, and whilſt 
he lodged there, I obſerved a Handkerchief in 
his Hand, as I was making a Fire for him in his 
Chamber, and the more, becauſe he had ſaid he 
was a Parliament-Man, and I thought it more 
like a Seaman's Handkerchief, than a Parlia- 
ment-Man's, and our Maid had an Apron of the 
ſame kind of Stuff. 

(T hen the Handkerchief was produced in Court 
by the Coroner, and the Coal in it, where- 
with Dr. Clenche was ſtrangled.) 

Mr. Darnell. Mrs. Fackſ/on, I deſire that you 
would look upon that Handkerchief, and tell the 
Court what you know of ir. | 

Mrs. Fackſon. This is the Handkerchief that 
I ſaw Mr. Harriſon hold to the Fire, when I was 
making of it in his Chamber, or very like that 
Handkerchief, for I obſerved. it to be very like 
my Mother's Maid's Apron. | 

(Then a Piece of the Maid's Apron was pro- 
duced, and they being compared, were very 
like.) 

Mr. Harriſon. Did you hear me ſay, I was a 
Parliament-Man ? | 

Mrs. Fackſon. Yes, I heard you ſay fo. 

Mr. Harriſon. Perhaps, you might hear my 
Boy ſay ſo. | 

Mrs. Fackſon. Your Foot-Boy ſaid, you were 
a Parliament-Man : And you ſaid ſo yourſelf. 

Mr. Darnell. Call Mr. Garway again. 

( He appeared.) 

Mr. Darnell. Where is the Letter you receiv'd 
from Mr. Harriſon, ſince he was a Priſoner ? 

L. C. 7. What do you fay about a Letter that 
came to your Houſe from the Priſoner ? 

Mr. Garway. My Lord, I had this Letter 
from him laſt Saturday, directed to my Wife, 
and I believe it to be his Hand, 

( He produceth the Letter.) 

Mr. Darnell. My Lord, I deſire that the Let- 
ter may be read, 

L. C. 7. Read the Letter, Mr. Tanner. 

(Clerk of the Peace reads.) 


To Mrs. Garway, at the Hand and Apple in 
Threadneedle-Street, behind the Royal-Ex- 
change, Preſent. | 

Mrs. Garway, 

Fas informed Tefterday, that you are to appear 

againſt me, at next Seſſioms. I am ſure, you 
never beard me mention Dr. Clenche, in all your 
Life ; and if you do, it will look like Malice. My 
Lord Chief Fuſtice is ſenſible of the Wrong done 
me. This is all from | 
Tour Servant, 


Henry Harriſon. 
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L. C. J. Mr. Harriſon, Did J ever tell you 
That I was ſenſible of it? | 
(To which he made no Reply.) 
Mr. Darnel. Call Mr. John Cartwright. 
. (Who was ſworn.) 
Mr. Darnel. I would have you declare, what 
you heard Mr. Harriſon ſay, concerning Doctor 


Clenche. 


Mr. Cartwright. My Lord, upon the Third of 


| Fantary laſt, Mr. Harriſon came to I oodftrect 


Compter; it was on a Sunday in the Evening, 
about Five or Six a Clock, 1 was ſtanding in 
the Gate, and I let him in. Aſſoon as he came 


in, he asked how poor Mrs. Van:vicke did; fays 


he, She hath been wronged of Five Hundred 
Pounds within theſe 12 Months : 'Then I let him 


into the Court, and he went into her Chamber; 


and about half an Hour after, I was ſent by my 
Maſter, to require ſome Chamber-rent of Mrs. 
Vairwicke, and I heard Mr. Harriſon and ſhe at high 
Words, and in a great Paſſion, and I heard Mr. 


"Harriſon ſwear, God damn his Blood, he would 


be reveng d of that Rogue, and named Clenche 


or I inch, I cannot tell which, and he would 
have his Blood, ere it were long. | 


Mr. Harriſon. Where were you? 
F. Cartwright. My Lord, I was at the Cham- 
ber-door, and there was no Body on that Side of 
the Houle, but Mr. Harriſon, Mrs. Vauwicke, and 


| my ſelf. 


Mr. Darne!. Call Mrs. Mary Tones. 
(Who was [worn.) 


Mr. Darnel. Now, my Lord, I will call one 


to prove, where he took a new Lodging, the 


very Day the Murder was done. 


L. C. 5. Cartwright, was that in Mrs. Vanwick's 
Chamber that you heard him ſwear ſo ? | 
Mr. Cartwright. Yes, my Lord, in her Cham- 


ber, and none was with her, but he only. 


Mr. Darnel. You, the laſt Witneſs Mrs. Jones, 
when did Mr. Harriſon come to lodge at your 
Houſe? | 

Mrs. Jones. He came on a Monday. | 
Mr. Darnel. What Day of the Month was it? 


Mrs. Jones. I can't tell what Day of the 


Month, for I did not ſet it down. 
Mr. Darnel. Was it the Monday before he was 
taken? ; 
Mrs. Jones. Yes, it was the Monday before. 
Mr. Darnel. Whence did he pretend to come? 
Mrs. Zones. He ſaid, That he was come out of 
the Country, and had formerly lodged in Fleet- 
ftreet, and that where he had lodged formerly, 


they had left off Houſe-keeping, and were gone 


into the Country. 


L. C F. Where is your Houſe? 
Mrs. Jones. In St. Paul's Church-Yard, at the 
Sign of the Golden-Ball. | 
Mr. Darnel. Call James Howſeman. 
(l ho was ſworn.) 
Mr. Darnel. Do you tell what you know, about 
Mr. Harriſon's being at Mr. Fones's Houſe. 
 Hew/eman. My Lord, he came in about 
Eight a Clock at Night, and brought a Porter 
with him, and a Portmanteau Trunk , and after 
that, the Porter went out a little before him, 
and then he followed him, and went out after. 
Mr. Darnel. Did you hear him ſay, from 
whence he came ? | | 
Howſeman, No, I did not. 
Mr. Darnel. Call Anne Evans. 
(Who did not appear.) 
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Mr. Da Then call Mr. Robert Humn/on., 
o was ſworn. 

Mr. Darnel. Mr. Humſton, I defire you will 
give the Court an Accountof Mr. Harriſon's being 
at your Houſe that Night Dr. Clenche was 
murdered. | 

Mr. Humſton. My Lord, I met Mr. Harriſen on 
Monday the 4th of anuary laſt, and he told me, 
he was going to the Compter, to a Gentlewoman 
that was much oppreſſed, and that he wanted 
Money to get her releaſed; upon which, I gave 
him ſome Money, and after ſome Diſcourſe, I 
defired him to bring home my Gown, that 
I formerly lent him, and ſeemed angry with 
him, for that he had ſeveral times promiſed me 
to bring it home, but had failed therein; and 
thereupon he promiſed, that I ſhould have it that 
Night: And that Evening about Nine of the 
Clock, he came to my Lodgings, and brought 
homemy Gown, and when he came, I asked him, 
if he had gotten Mrs. Vanwicke releaſed : And 
Mr. Harriſon anſwered, No. Upon which, I 
blamed him for neglecting an old Friend ; and 
Mr. Harriſon excuſed it, telling me, I hat he had 
met with ſome Perſons upon earneſt Buſineſs, 
which prevented him. And then I asked Mr. 
Harriſon to ſtay and ſup with me, but he refuſed 
it, faying, That he had been about extraordinary 
Buſineſs that Day, which muſt be done that 
Night, and that a Gentleman ſtay'd in the Street 
for him, and they two were going to do it. 

L. C. J. Where do you live? And how long 
ſtayed he at your Houſe? | 

Mr. Humſton. I lodged then at the Golden Key 
in Fleet-ſtreet, over againſt Fetter-lane End: He 
came to my Lodgings about Nine ofthe Clock at 
Night, and ſtayed there but a little time. 

L. C. 7. What manner of Cloaths had he on? 

Mr. Humſton. My Lord, he had a Cloak on, 
but I cannot tell what Cloaths he had under ir, he 
brought my Gown up under his Cloak. 

Mr. Darnel. Swear Efther King. 

(Who was ſworn.) 

Mr. Darnel. Do you know what time Mr. 
Harriſon was at Mr. Humſton's T.odgings. 

Eſther King. It was on Monday the fourth day 
of January laſt, about Nine of the Clock at Night, 
as near as I can gueſs, the Shop was ſhut up, and 
I let him out. 

Mr. Darnel. Where was it? | 

Eſther King. At the Golden Key in Fleet-freet, 
over againſt Fetter- lane End. 

Mr. Darnel. What Cloaths had he on? 

Eſther King. I cannot tell well, but he had a 
Cloak on, I do not know what Cloaths he had on 
beſides. | 

Mr. Harriſon. Was it Eight or Nine a Clock? 

Eſther King. It was near Nine, as near as I 
can gueſs. 

Mr. Darnel. Swear John Sikes the Coachman. 

( bich was done.) 

Mr. Darnel. Give an Account to the Court 
what you know abour carrying two Men in your 
Coach, and how you found Dr. Clenche murdered. 

John Sites. My Lord, on the 4th of Fanua- 
ry laſt, being Monday, I was at the Play-Houſe, 
and there I took up a Man and a Woman, 
and carried them into the City; ſo I brought 
the Gentleman back again, to the GCreez- 
Dragon Tavern in Fleetſtreet ; and then, he ſaid, 
he would pay me by the Hour; he ſaid, That it 


was but much about Nine a Clock, Then I left 
him 
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him, and was driving up the Street towards the 
Temple, and two Men ſtood in Fleet-ftreet, about 
Fetter-lane End, and they asked me, If I knew 
Dr. Clenche, who dwelt in Brownlowsſtreet in 
Holborn? I told them, That I did not know 
Dr. Clenche, but I knew the Street. So they 
went into my Coach, and one of them bad me 
drive thither, and I did, and ſtopt at the Street's 
End; becauſe the Gate at the other End was 
ſhut, ſo that I could not turn my Coach: And 
one of them bid me go and tell the Doctor, That 
there were two Gentlemen in a Coach at 
the Street's End, that would deſire him to go 
with them to ſee one that was not well, The 
Doctor asked me, If 1 could tell who they 
were? Or, who it was, that he was to go to? 
I told him, that I could not tell. The Doctor 
was in his Night Gown and Slippers, and he 
dreſſed himſelf: and when he came to the 


Coach, one of them removed from his Place, 


and gave him the hinder Part of the Coach, and 
told him, That they had a Friend, that was not 
well: And one of them bad me drive to 
Leaden-Hall-Market; and when I came about 
Holborn-Bars, one of them called to me, and ask- 
ed me, Why I drove ſo flowly? And bid me 
drive faſter ; ſo I drove faſt, and came to Leaden- 
Hall. And then one of them bad me drive to the 
Pye Tavern without Aldgate, and there or- 
dered me to ſtop. And when I had ſtopped 
there, one of them called to me, and told me, 


That I need not ſtir out of my Coach Box; but 


call to the Boy at the Tavern, and ask for one 
Hunt a Chyrurgeon, which I did do: And when 
the Boy came to me again, he ſaid, there was 
no ſuch Man. 'Then one of them bad me drive 
back again to Leaden-hall; and in the Time I 
ſtayed there, and turned my Coach, Aldgate was 
ſhut; and when I came to the Gate, one of them 
gave Six Pence to the Watch, and the Gate was 
opened, and I drove to Leaden-hall Gate, And 
when I came there, I ſtopped again, and one of 
them gave me half a Crown, and bad me go 
and buy a Fowl of one Hunt a Poulterer; but 
after I had gone alittle way from the Coach, he 
called me again, and ſaid, Here, Coachman, you 
had as good take another Shilling, and buy a 
Couple: ſo I went, and bought a Couple of 
Fowls, but could find no ſuch Poulterer as Hunt ; 


10 I bought them of another, and I gave three 


Shillings for them. And when I came back to 
the Coach Side, I found Dr. Clencbe, (as I thought) 
ſitting againſt the Fore- ſeat, with his Head againſt 
the Cuſhion: I pull'd him, and cryed, Maſter, 
Maſter, for I thought he had been in Drink, but 
I could not get one Word from him ; and then I 
went to the Watch, who were near; and when 
they came, we found him Strangled; with a 
Handkerchief about his Neck, and a Coal in it, 
plac'd juſt upon his Wind Pipe, but the other 
two Men were gone. 

L. CJ. Had one of the two Men a Cloak on? 

J. Sikes. I cannot remember that. 

L. C 7. What kind of Habit had he? Had he 
black Cloaths on? 

F. Sikes. My Lord, I cannot tell juſtly what 
Cloaths he had on? 


L. C. 7. You have heard him ſpeak. What 
ſaid he? 
J. Sites. My Lord, he never ſpoke to me; 


it was the other Man. | 
Mr. Harriſon. What kind of Man was the 
other? Was he leſs than T, or taller? 
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7. Sikes. He was taller than you, with his 
own Hair. | 
Mr. Darnel. Can you be poſitive that the 
Priſoner at the Bar is one of thoſe two Perſons ? 


F. Sites. My Lord, one of thoſe two Perſons 
had a Perriwig on, of a light coloured Hair: And 
I do verily believe, that the Priſoner at the 
Bar is the ſame Perſon; I cannot be poſitive he 
is one of them, but as near as I can judge of a 
Man whom I have ſeen but once, he is one 
of them. 

Mr. Harriſon, My Lord, I deſire your Lord- 
ſhip to obſerve the Time that he took the two 
Men up, and what Time it was they ran out of 
the Coach. 

L. CJ. Coachman, what Time was it that 
they left your Coach ? 

. Sikes, About half an Hour paſt Ten, and 
it was about a quarter of an Hour paſt Nine, 
when I took them up. 

Mr. Darnel. Pray let's ask the Coachman one 
Thing more. Coachman, look upon that Hand- 
rr do you know it, and where did you 

ee it? | 

The Handkerchief was produced by the Coroner. 

J. Sites. I do believe that it is the fame 
Handkerchief that was about Dr, Clencbe's Neck 
when he was found murdered, 

L. C. F. Call the Coachman again. Hark 
you, In what Poſture did you find Dr. Cl-uche 
when you came back to your Coach? 

7. Sikes. My Lord, he was fat in the Bottom 
of the Coach, leaning on one Side, with his Head 
againſt the Cuſhion. | 

L. C F. Was a Handkerchief then about his 
Neck? 

7. Sikes, Yes, my Lord, I untied this Hand- 
kerchief, and this is the ſame; and here is the 
Coal that was lapt in it: it was lapt in the Mid- 
dle of it, and it laid juſt againſt the Doctor's 
Wind Pipe. 

Mr. Darnel. Call Mr. Rel one and Mr, Afarriot. 

(A bo were worn.) 

Mr. Darnel. Mr. Rebone, tell what you know 
concerning the Handkerchief, and how you 
found the Doctor. | 

He takes the Handkerchief, and looks on it. 

Mr. Rebone. This Handkerchief was about 
the Doctor's Neck, and the Coal in it, and it lay 
juſt upon his Wind Pipe, when I ſaw him dead 
in the Coach, The Coachman came to Mr. 
Marrict's Houſe, and ask'd for a Conſtable, and 
we went to the Coach Side, and there we found 
him laying along; and we took him, and car- 
ried him to the Bull Inn, and there he was let 
Blood on the Arms, and the Chyrurgeon took 
about half a Spoonful of Blood out of his Right 
Arm; and he was let Blood on the other Arm, 
but that did but juſt trickle down, and we could 
not get him to Life again; and we found a Silver 
Ink-horn in his Pocket, and that, and the reſt of 
his Things, were ſecured. That is all Ican fay to 
the Matter. 

Mr. Darne!. Call Mrs. Elianor Aſhbolt. 

(Who was ſworn.) 

Mr. Daruel. Pray tell my Lord, and the 
Court, what you know of any Perſons you ſaw 
in a Coach at Brownlow-ſtreet End, that Night 
Dr. Clenche was murdered. 

Mrs. Aſhbolt. May it pleaſe your Lordſhip, I 
went out of an Errand for one Madam Auwel, 
a Gentlewoman who lodges at my Mother's 
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houſe; and coming home again, I ſaw a Coach 
ſtop at Brownlow-/trect End, between Nine and 
Ten a Clock at Night, and the Coachman went 
to the ſide of the Coach: And one in the Coach 
bad him go to Dr. Clenche's, and tell him, That 
there were two Gentlemen ſtayed for him in a 
Coach; and as he went up the Street, he went 
lowly, and looked back tuo or three times: 
Whereupon, one of the Perſons leaned out of the 
Coach, and did ſwear at the Coachman to make 
Haſte ; and I went round the Coach, and could 
diſcern Mr. Harriſon's Face; and I ſtayed, and 
ſaw Dr. Clenche go into the Coach, and one of 


them gave his Place to the Doctor. 


Mr. Darnell. Why were you ſo curious, Mi- 
ſtreſs, and what did you obſerve further? 

Mrs. Aſbboit, I thought they might give the 
Coachman a Slip. I well obſerved Mr. Harriſon, 


but do not know the other Man. There were two. 


Lamps burning, one in Brownlow-ſtreet, and 
the other in Holbourn, over againſt the End of 
Brownlow-ftreet, and they lighted quite through 
the Coach ; and the Men pulled themſelves back- 
wards, when they ſaw me look on them: It was 
that Night that the Doctor was murdered. I 
went to Newgate afterwards. Madam Clenche 
deſired me to go and ſee Mr. Harriſon; and when 
I came to Newgate, it ſeems, he was writing 
Letters, fo I ſtaid before I went into the Room: 
And there were two Men with me, and Mr. Har- 
riſon was talking very loud; ſaid they to me, 
Who is that ſpeaks now? Why, ſays I, it is one 


of the Perſons that was in the Coach when 


Dr. Clenche was murdered. 

L. C7. Who are thoſe two Men that were 
with you? 

Mrs. Aſhbolt. One of them was one Mr. Jones, 
a Coachmaker in Holbourn, and the other was 


| Madam Clenche's Coachman. | 


L. C. J. Did you know the Priſoner, when 
you ſaw him in Newgate, to be one of them that 
were in the Coach? 

Mrs. Aſobolt, Yes, I did; I knew him to be 
the ſame Man, as ſoon as I ſaw him: And he 
changed Countenance, as ſoon as he ſaw me. 

Mr. Harriſon, My Lord, This Woman is cer- 
tainly hired by the Villains that are againſt me. 
Pray, ask her, my Lord, Why ſhe did not make 
a Dilcovery ſooner? 

I. C. 7. Miſtreſs, What ſay you to that? 

Mrs. Afbbolt, ] acquainted Madam Anwell 
what I had ſeen and obſerved, and ſhe told 
Madam Clenche, after laſt Seſſions; and then ſhe 
deſired me to go to Newgate, to ſee Mr. Harriſon, 
and I went accordingly : and I would have told 
it to Madam Clenche ſooner, but my Mother was 
loth I ſhould be concerned about ſuch a T hing. 

Mr. Darnell. My Lord, we have tome Wit- 
neſſes who can give your Lordſhip an Account, 
that one of our Witneſſes, whom J mentioned to 
your Lordſhip before, is ſpirited, or withdrawn 
from us, by a Gentleman that ſaid he came to 
him from the Priſoner, and deſired him to be kind 
to the Priſoner; which Witneſs is ſince abſent, 
and not to be found: his Name was Andrew 
Bewſell, a Youth, and an Apprentice to one 
Mr. Tims, a Shoe-Maker. 

L. C. 7. You muſt prove upon him, that he 
made him keep away, 

Mr. Darnel/. Call Barnabas Smith. 

bo was ſworn. 


Mr. Darnell. Give my Lord and the Court 


an Account, what you know of this Matter. 


4 W. & M 
Mr. Smith. My Lord, This Andrew Bowſell, 
which the Council for the King ſpeaks of, was 
ſent to Leadenhall-Street of an Errand, to the 
Bull-head- Alehoute there. And as he was going 
along, a Gentleman met him, and asked him, if 
he was not an Evidence againſt Mr, Harriſon: And 
being told by the Boy that he was, he deſired him 
to be kind to him; and pulled out a Piece of 


Money, and offered it him, defiring him to be 


kind to Mr. Harriſon. Upon which the Youth re- 
plied, That he owed him Nothing, and Nothing 
he would take, Then the Gentleman told him, 
That he would come again another Time, and 
ſend for him near to his Maſter's. So the Boy 
ſaid, and told me: And ſaid further, That if he 
could have gotren him to have gone to the Bult- 
Head Ale-Houſe, he would have ſeized him. 

Mr. Darnell. What is become of the Boy? 

Mr. Smith. Truly, we do not know what is 
become of him, we never heard of him ſince the 
ſixth Day of March laſt. | 

Mr. Darnell. Call his Maſter, Mr. Richard 
Tims. ( bo was ſworn.) © 

Mr. Darnell, Tell my Lord, and the Court, 
what you know of this Matter, and what is be- 
come of your Apprentice, Andrew Bowſell. 
Mr. Tims. My Lord, He went away from me 
on the ſixth Day of March laft ; he was inticed 
away by three Soldiers that Night, and on the 
Morrow-morning one of them came and demanded 


his Coats, Shirts, and Neckloths: Says I to him, 


W ho ſent you, and who is your Captain? and he 
anſwered, why, Captain Harris: He huffed, and 
laid, That if I would not give him the Cloaths, 
he would ſend his Officer; and then I told the 
Soldier, I would have him before a Juſtice of the 
Peace, ſo he went away, and never came to me 
again: And I could never hear of my Apprentice 
ſince, tho I have made great Enquiry after him. 

L. C. 7. Did your Servant tell you of any 
Money that had been offered him by the before- 
mentioned Gentleman ? | 

Mr. 7:ims, No, my Lord; he did not tell me, 
but he told Mr. $1th, the Witneſs that was laſt 
examined, as he told me. 7 

Mr. Darnell. My Lord, I deſire that Andrew 
Bowſell's Examinations before Mr. John Browne, 
the Coroner of London, upon Oath, may be read. 

Which being proved by the Coroner, were directed 

to be read. | 
Clerk of the Peace reads. 12. Januarii, 1691. 
Andrew Bowſell, Servant to Richard Tims, Shoe- 


maker, ſworn and examined touching the Death 


of Audrew Clenche, Doctor in Phyſick, deceaſed, 
ſaith, that he, this Informant, being ſent to Mr. 
Parker s, at the Hull head-Alehouſe in Leadenball- 


Street, on Monday laſt was Se'nnight, being the 


Fourth of this inſtant January, between the Hours 
of Len and Eleven of the Clock in the Evening, 
{aw a Coach ſtanding againſt Leadenball-Market ; 
and heard iome Ferion that was in the Coach ſay, 
Make Haſte: And this Informant ſays, that, 
according to the beſt of his Remembrance, he 


heard him talk of a Poulterer's. And this Infor- 
mant ſays, I hat ſoon after the Coachman was 
gone into the Market, this Informant ſaw two 


Perſons go out of the Coach, one whereof had, 
as this Informant bclieves, a black Coat on ; and 
that this Informant ſaw the ſame Perſon, as ſoon 
as he came out of the Coach, fling a Cloak over 
him: and then both the Perſons went through 
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the Market on the Weſt Part. And this Informant 
faith, That this Informant going to look into the 
Coach, the Perſon that had the Cloak on him, 
cry'd Damn him ; and this Informant faith, That 
he, this Informant, thereupon going away, went 
to Mr. Parker's, and told them, that two Perſons 
had cheated a Coachman, or to that Effect. 

And. Bowſell being further Examined the 23d 
Day of January, 1691. touching the Death of An- 
drew Clenche, ſaith, That he hath ſeen Hen. Harriſon, 
now a Priſoner in Their Majeſties Gaol of New- 
gate, and believes he was one of the Perſons that 
came out of the Coach at Leaden- hall, a little 
after ten of the Clock at Night, on Monday the 
4th of this Inſtant Fanuary; and believes he 
knows him by his Voice. And ſoon after, this 
Informant underſtood that the ſaid Andrew Clenche 
was murder'd in a Coach, being the ſame Coach 
which the ſaid Harriſon, and another Perſon un- 
known, a little before went out of. 

L. C. 7. Mr. Harriſon, What have you to ſay 
againſt that which hath been proved againſt you ? 
what Defence can you make ? | 

Mr. Harriſon. My Lord, I did attend Dr. 
Clenche about a Mortgage that was made him by 
Mrs. Vanwicke, and Dr. Clenche did pay one Hun- 
dred Pounds, but this Gentlewoman would pay, 
or allow Rowe but Fifteen Pounds, and we did 
not know how to get the Money from Rowe, 
ſo we petition'd the Lords Commiſhoners about it, 
which was above Six Months before Doctor 
Clenche was murder d; and Mr. Fairbeard won- 
der'd that I would put Doctor Clenche's Name 
into a Petition with ſuch a Rogue as Rowe ; and 
I do poſitively ſay, That I had not ſeen Doctor 
Clenche in a Month before, and if Doctor Clenche 
had died in his Bed, it had been the ſame thing 
tome; and, my Lord, Mr.7obnſon and I had ne- 
ver any angry Words between us; and I have the 
Report in Chancery, which I had from Sir Fobn 
Hoskins, which I will read, if your Lordſhip pleaſes. 

Las. Lere feet: 

Which was banded to the Lord Chief Fuſtice, ſit- 

ing on the Bench. 

Mr. Harriſon. My Lord, that is the Original, 
which if your Lordſhip pleaſes to remember, I 


had Rowe before you twice about it; and it is 


Rowe that hath been the Rogue, and therefore 
what Occaſion had we to be angry with Doctor 
Clenche? 

Then the Report was perus'd by the Lord Chief 
Fuſtice, and return'd to hin. 

L. C. J. Mr. Harriſon, this will do you no 
good, not being to the preſent Purpoſe ; there- 
tore proceed in your Defence. 

Mr. Harriſon. Now, my Lord, I have ſome 
Witneſſes to prove where I was at the Time that 
the Coachman ſays the Murder was done. 
Cryer, call Thomas Turner a Porter, and Mr. 
Maccaffee. 

I ho appeared, but were not ſworn, and examined 
apart, at the Requeſt of Mr. Darnell, the 
King's and Queen's Council. 

Mr. Harriſon. My Lord, I ſhall prove by theſe 
Witneſſes, that I was elſewhere when the Coach- 
man ſaid he took up thoſe two Men, a little af- 
ter Nine o Clock. Pray, Mr. Turner, give an Ac- 
count to the Court, what time it was I called you 
to carry my 'Trunk. 

Tho, Turner, My Lord, I was, about Seven of 
the Clock in the Evening, the 4th Day of Ja- 
nuary laſt, at the Two Kings and Key in Fleet-ſtreet, 
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over againſt Salisbury-Court ; and I was told, That 
a Gentleman at Joes Coffee-houſe in Salisbury-Court, 
wanted a Porter; and I preſently went to him 
thither, and it was this Mr. Harriſon; and he bad 
me take up his Trunk, which I did, and carried 
it to the Two Kings and Key, and he went with 
me; and he asked me to get ſome Linen waſh d 
for him againſt the next Day at Noon ; and he 
gave me ſome Linen, which I carried to my 
Wife to waſh for him, and return'd to him again 
preſently; and I went with him from thence, 
and carried his Trunk to his Lodgings in Paul's 
Church Tard; and when I had deliver'd his Trunk, 
I left them there; and then it was about Eight of 
the Clock at Night. 

IL. C. J. At whoſe Houſe was it you deliver'd 
the Trunk ? 

Thomas Turner. My Lord, it was at Mr. Jones's 
Houle in Paul's Church Tard. 

I. C. 7. And did he ſtay within? 

Thomas Turner. No, my Lord, he went out 
preſently after me. 

L. C. F. Were you any where elſe with him 
that Night, beſides at the Places you have men- 
tioned ? 

Tho. Turner, No, my Lord. 

Mr. Harriſon. My Lord, I will prove that 
Mr. Humſton miſtakes an Hour. 

Mr. Humſton. I cannot miſtake an Hour, be- 
cauſe the Shop is ſhut up about Nine a Clock, and 
it was ſhut when you came firſt to my Lodgings. 

Mr. Harriſon. My Lord, there ſtands in Court 
one Thomas fohnſon, Apprentice to Mr. Pemmel ; 
he can tell what time a night it was I came to Mr. 
Humſtor's, he let me in? I deſire he may be call'd. 

Mr. Darnell. Swear Thomas Fobnſon. 

l bo was ſworn. 

L. C. 7. What time of the Night was it that 
Mr. Harriſon came to ſpeak with Mr. Humſton, on 
that Night Dr. Clenche was murder'd? 

Tho. 2 My Lord, on the 4th of January 
laſt at Night, Mr. Harriſon came to my Maſter's 
Houſe, and knock d at the Door; and I went to 
the Door, and open'd it, for I had ſhut up the 
Shop; and he. ask'd me if Mr. Humſton was with- 
in? And J told him, hs was; And he came in, 
and went up to Mr. Humſton's Chamber; and it 
was then about Nine of the Clock, as near as I 
can gueſs. 

L. C. 7. Where is your Maſter's Houſe? 

T ho. Fobuſon. My Lord, it is the Golden Key 
in Fleet-/treet, over againſt Fetter-lane end. 

Mr. Harriſon, Pray call Adam Maccaffee, Mr. 
White, Mr. Carden, and Jobn Allen. 

Who appeared. And Mr. Maccaffee food up. 

Mr. Maccaffee. Upon Monday the th Day of 
7anuary laſt, the Priſoner was at my Houle, and 
ſtay'd from Nine a Clock till paſt eleven, and 
play'd at Cards with one Mr. Baker, and one Mr. 
White and his Wife; and he ſtay'd till it had 
ſtruck Eleven a Clock. | 

I. CJ. Where is your Houſe, Sir? 

Mr. Maccaffee. My Houle is in Chancery Lane, 
over againſt Serjeants-Inn. | 

L. CJ. Did he tell you where he had been 

before ? | 
Mr. Maccaffee. He ſaid, That he had been to- 
wards the City, and was very cold. | 
L. CJ Did he ſay any thing of Mr. Humſtonꝰ 
Mr. Maccaffee. No, my Lord. 
Mr. Darnell. Pray what Room were you in? 
Did you play at Cards in the Kitchen ? 
Mr. Maccaffee. 
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Mr. Maccaffee. Yes. 
Mr. Darnell. Were they up Stairs? 

Mr. Maccaffee. No, my Lord. 

Lord Mayor. At what time a Night did they 
come in? | 

Mr. Maccaffee. Betwixt Nine and Ten a Clock, 
my Lord. | 

L. C. 7. What made you take Notice of the 


Day of the Month, and Hour of the Day? 


Mr. Maccaffee. My Lord, I heard thac Doctor 
Clenche was murder'd, and that Mr. Harriſon was 
taxed with it? and that made me take Notice of 
the Day 

L. C 7. Call Mrs. Maccaffee. Who ftood up. 

L. C. 7. Miſtreſs, what time did Mr. Harriſon 
come to your Houſe on the 4th of 7anuary laſt at 
Night? 

Mrs. Maccaffee. My Lord, it was near Nine a 
Clock as any thing can be, when he came in firſt, 

L. C. 7. How long did he ſtay there? 

Mrs. Maccaffee. I cannot tell how long he 


ſtay'd, but there were two Accidents happen d; 


one was, our playing at Cards; and the other 
was, that there was a Pick-Pocket carried by to 
be pump'd at Lincolus- Inn; it was from Nine to 
Eleven before he went away, and there were 
Mrs. Hite, Mr. Baker, and one Mrs. Faireleſſe. 

L. C. Did any one come with the Priſoner 
to your Houſe? in what Humour did he ſeem 
to be? 


Mrs. Maccaffee. No, my Lord, there was no 


one came with him, and he never ſtirr'd out, 
neither did he ſeem to be diſorderd; he was 
neither too merry, nor too melancholy. 

L. CJ. Where did he ſay he had been? 

Mrs. Maccaffee. He ſaid that he had been in 
the City. 

L. J. C Did he uſe to frequent your Houſe? 

Mrs. Maccaffee. Formerly he did ; but I had 
not ſeen him in half a Year before. | 

Mr. Darnell. How many were there, do you 


lay? 


Mrs. Maccaffee. There was one Mrs. Faireleſſe, 
and one Mrs. I bite, and my ſelf, and my Hus- 
band was upon the Bed, and Mr. I hite came for 
his Wife about Ten a Clock, to come home. 

Mr. Darnell. Do you remember that Mr. Ba- 
ker was there? | 

Mrs. Maccaffee. Yes, he was there. 

L. C. F. Pray, Miſtreſs, did Mr. Harriſon 
come in, and find them at Cards? 

Mrs. Maccaffee. No, we went to Cards after- 
wards. 

L. C F. Where was your Husband? 

Mrs. Maccaffee. He was upon the Bed in the 
Kitchen. 

L. C. J. Call Mr. Baker. [Who flood up.] 

Mr. Baker, This Gentleman, the Priſoner, is 
a Stranger to me; but here is a Letter that he 
ſent me two or three Days afterwards. I came 
into Mrs. Maccaffee's Houſe about half an Hour 


after Nine a Clock, with two Women more: 


Mrs. Maccaffee owed me Money, and I had been 
in Linco!ns-Inn, for I do ſome Work there for Sir 
Thomas Cook, and the Women ask'd me to play 
at Cards; and I ſaid, that I did not care to play, 
becauſe I had been abroad, and could not get any 
Money, which made me out of Humour. My 
Lord, I never ſaw the Man in my Life before. 
L. C J. Who were they that play'd at Cards? 
Mr. Baker. It was one Mrs. Faircleſſe, the Wo- 
man of the Houſe, and Mr. Harriſon, and my ſelf. 
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L. C. J. Who were together? 

Mr. Baker. Mrs. Faireleſſ and I, and the Wo- 
man of the Houſe and Mr. Harriſon the Priſoner, 
and we play d for a Penny a Corner. I cannot ſa 
any more to it, my Lord. | 

L. C J. How long did he ſtay? 

Mr. Baker. I left him there after Ten a Clock, 
and, as I hope for Mercy, I never ſaw him bur 
once before, and I had not known him again, but 
by a particular Token. | ö 

Mr Harriſon. Were there not ſome Accidents 
happen'd at that Time? 88 

Mr. Baker. Yes, there came a Vintner's Boy 
to ask for a Woman, one Mrs. Frances, and he 


was in great Haſte, and a Pick-pocket was carried 


up the Lane to be Pump'd at Lincolus-Inn Pump. 

Mr. Harriſon. Call Mrs, Faireleſſe, call Mrs. 
IFhipple. [neither of which appear d.] 

Call Mr. Sutton. [ Who appeared.] 

L. C. 7. Where do you live, and what is your 
Name? | 

Mr. Sutton. My Lord, my Name is Sutton, 
and I live in Sone-cutter-ſtreet. | 

Mr. Harriſon, Mr. Sutton, what time was it 
that I was coming by, when one Mr. Ruſſell 
and you were drinking ? | 

Mr. Sutton. My Lord, it was about Eleven a 
Clock at Night, at the King's Head Tavern at 
Chancery-Lane End. 

Mr. Harriſon. What had I on, a Cloak and a 
Muff ? 

Me. Sutton. Yes, I think you had a Cloak on. 

Mr. Darnell. What time was it ? before or after 
Eleven a Clock ? TS. | 

Mr. Sutton. It was about a quarter before 
Eleven. | | 

Lord Mayor. What Day of the Month was it? 

Sutton. It was the fourth of Fanuary. 

L. C. J. Where was he going? which way 
went he? | 

Mr. Sutton. He was going towards Heet- 
Bridge, my Lord, and I called after him, but 
could not make him hear me at firſt ; . but after- 
wards he came to us. 

Mr. Harriſon. Pray call Mr. Ruſſell. 

[I ho appeared.) 

Mr. Ruſſell. 1 can't hear, my Lord, but if you 
pleaſe to permit Mr. Sutton to ſpeak to me, I can 
hear his Voice better than any Man's. | 

L. C. J. Speak as loud as you can, Sir, and 
we will let you hear us; Mr, Sutton muſt not 
ſpeak for you. | | 

Mr. Harriſon. Pray, Mr. Ruſſell, what time of 
Night was that you ſaw me go by you, when 
you were drinking at the King's Head Tavern ? 

Mr. Ruſſeli. I can't tell, my Lord, I have 
not heard a Clock theſe three Years. 

L. C. 7. Where were you going at that time of 
Night? 

Mr. Ruſſell. I was going to Wild-ſtreet, to the 
Chyrurgeon's- Arms, to receive ſome Money. 

IL. CJ. How came Mr. Sutton to go with 
you? | 

Mr. Ruſſel]. He had been with me all that Day, 
and Ideſired him to go with me; and, my Lord, 
I did expect that the Money would have been 
brought to me, but it was not, ſo I went for it. 

L. CJ. Well, and what then? 

Mr. Ruſſell. While we ſtay'd at the King s- Head 
Tavern Door to drink Wine, Mr. Sutton ſent the 
Drawer to call Mr. Harriſon. 
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I. C. 7. What had you been doing before 


h | ? . . 
: Mr. Ruſſell, We had(I ſuppoſe) been drinking 


together, 

L.C 7. Where had you been before you came 
to the King's Head Tavern? | 

Mr. Ruſſell, We had been at the Horſeſhoe 
Tvern in Chancery-lane. | 

L. CJ. Did you requeſt Mr. Sutton to go 
with you? 

Ruſſell. Ves, I did, my Lord. 

L. CJ. You ſay your Bufiineſs was to go to 
F:1d-ſtreet, to receive ſome Money? 

Mr. Ryſſell. Yes, it was, my Lord, and I did 
receive it. 

L. C J. When was it that you met Mr. Har- 
riſon, the Priſoner? 

Mr. Ruſſell. My Lord, I can't poſitively ſay, 
but by Computation of the Night, I believe it was 
about Eleven a Clock. 

L. CJ. Did you meet Mr. Harriſon before 

ou went to the Horſeſhoe Tavern, or after? 

Mr. Ruſſell. Afterwards, my Lord, I ſaw 
Mr. Harriſon turn at the Corner of PFleet-ſtreet, 
towards Flect-Bridge. 

L.C. J. At the Time when Mr. Sutton and 
you went firſt out, did yu agree of your going 
to the Horſeſhoe Tavern | 

Mr. Ryſſeli. We went thither to ſend for the 
Gentleman out of Hild-/reer. 

L. C. 7. When you had been drinking all 
the Afternoon, how came you to ſtop your Coach 
at the King's Head © 

Mr. Ruſſell. We ſtopt there, whilſt Mr. Sutton 
ſent for ſome-body to come to him. | 

L. C. J. You faid juſt now, That Mr. Sutton 
ſent for Mr. Harriſon, | 

Mr. Ruſſel]. No, my Lor d, Ido not remember 
that; but Mr. Sutton ſaid, Harry, or Harriſon 
where art thou going, when he went by us. 

Mr. Harriſon. My Lord, this Man isa Stran- 
ger to me. Call John Allen, Drawer at the King's 
Head Tavern. [ Ho appeared.] 

Mr. Harriſon. 7obn Allen, what time of Night 
was it that Mr. Sutton and Mr. Ruſſel] came to 
your Houſe in a Coach ? 

J. Allen. ] believe it was about Eleven a Clock. 

L. C. 7. How much Wine had they? 

7. Allen. Two Half Pints of Canary. 

L. CJ. What Night was it? what Day of 
the Month was it? 

7. Allen. My Lord, I can't remember what 
Day of the Month, but it was that Night that 
Doctor Clenche was murder'd. 

L. CJ. Did you ſee Mr. Harriſon there? 

7. Allen. I can't tell that, I never ſaw him, 
*till I ſaw him at Priſon, 


Mr. Harriſon. Did not you go to Mr. Mac- 
caffee's Houſe? 


7. Allen. Yes, I did. 
Mr. Harriſon. Did not one ſtrike you with a 
Muff? | | 


F. Allen. Yes, but I can't remember who it was. 
Lord Mayor. Look upon that Man, do you 
know him to be the Perſon? 


J. Allen. No, my Lord, 1 do not know him 
to be the Perſon. 


Mr. Darnell. Who ſent you to Crown-Court ? 

J. Allen, Mr. Ruſſell. 

Mr. Darnell. For what? 

J. Allen. For a Servant Maid, and he bid 
me tell her, that he had a Deſire to ſpeak with her. 


of Andrew Clenche. 


Mr. Darnell. 
Houte ? 

J. Allen. I did not tay at ail. 

Mr. Harriſon. Call Mr. Carden, Drawer at the 
King's Head Tavern [ Do appeared.] 

Mr. Harriſon. What time did Mr. Sutton come 
to your Houſe? did you fee any one ſtand at the 
Coach Side? and what Cloaths had he on? 

Carden, I ſaw one ſtand at the Coach Side, 
and he had a Hanging Coat, or a Cloak on ; it 
was about the Hour of Eleven, to the beſt of 
my Knowledge, and I faw a Man go into the 
Coach, and come out again. 

Mr. Coroner. What time of Night do you ſhut 
your Doors, eſpecially on Monday Nights? and 
were they ſhut when Mr. Sutton called in the 
Coach ? 

Carden, We ſhut them commonly about Eleven 
a Clock at Night, but on Monday Nights uſually 
later; they were ſhut when Mr. Sutton called, 
and I opened them for him, 

L. C. J. Can you fay that the Priſoner was 
the Man that drank with Mr. Sutton? 

Carden. To the beſt of my Knowledge (look- 
ing on the Priſoner) that is the Man, I can't be 
poſitive, my Lord, | 

L. C F. Well, have you any more Witneſſes? 

Mr. Harriſon. No, my Lord, unleſs Mr. 
Eſſngton be here, he promiſed to be here to give 
an Account of me. My Lord, there is a Gentleman 
that is in the Preſs Tard, one Mr. 
Butler, 1 defire he may be ſent for, if your Lord- 
ſhip pleaſe. og 

L. CJ. Let him be fetch'd down. 

[I/Vbich was done.] 

16 Ti But in the mean time, it behoves you 
to give an Account of theſe Things. Firſt, Why 
did you ſay that yon were a Parliament Man? 
Secondly, Why did you leave your Lodgings, and 
rake other Lodgingsin Paul's-Church-Tard? Third- 
ly, Why did you fay that you had extraordinary 
Buſineſs? Give ſome Account what your Buſineis 
was, and who that Gentleman was, that ſtaid for 
you in the Street, when Mr. Humſton deſired you 
to ſtay and ſup with him ; what hinder'd you from 
accepting his Invitation? Now we would have 
you to conſider of theſe Things, and give an An- 
ſwer to them, for it much concerns you ſo to do. 

Mr. Harriſon. My Lord, firſt, as to the firſt, 
I do declare, That I never went for a Parliament 
Man, nor never faid ſo: Secondly, That Night 
I was to go out of Town, I had left Word at 
ſeveral Coffee Houſes, that I was going out of 
Town upon earneſt Buſineſs, and with above 
twenty People beſides, that I was going out of 
Town, and I was about to go to Baſing-Stoke, 
to a Gentleman that owed me Money, one Mr. 
Bulling, but I could not get Money to go. 

L. C J. Prove that you were to go into the 
Country. 

Mr. Harriſon. My Lord, I can't prove that 
now, except I could have ſent to Baſing-Stoke. 

L. C. 7. That you ſhould have done before 
now; why did you not ſtay with Mr. Humfon, 
when he invited you fo 9 with him? You 
might have been better entertained there, than 
by going among Strangers to play at Cards for a 
Penny a Corner, at an Ale-houſe. 

Mr. Harriſon. My Lord, 1 was unwilling to 
ſtay, becauſe he had Strangers with him. 

L. C. 7. What if he had? you are not ſuch a 
baſhful Man that you could not ſup with Stran- 
gers. Mr. Harriſon. 
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How long did you tarry at the 
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Mr. IIurriſan. My Lord, Mr. Rowe was ac- 
cuſed with me. | 
L.C. 7. What if he was? he was under ſome 
Suſpicion, and he hath made it appear where he 
was at the Time the Fact was committed, and 


no he is diſcharged. 


T hen Mr. Butler «as brought into Court from 
_ Newgate, attended by a Keeper. 

Mr. Harriſau. Mr. Butler, Pray tell the Court 
what Mr. Fuirbeard ſaid to you about me? 

Mr. Butler. My Lord, Mr. Fairbeard asked 


me, what I could {ay about what Mr. Harriſon 


had faid to me concerning the Murder of Doctor 
Clenche? I told him, I could not tell what ro make 
of his broken and rambling Speeches and Diſ- 
courſes, they being moſt of them ſpoken when 


he was in his Drink. This is all that I know, 


my Lord. 
L. CJ. This is not a Witneſs for your Turn. 


Mr. Darnell. Call Mrs. Auwell. 

Ibo was ſent for from her Lodgings in Brown- 
low-Street in Holborn, ana appeared, and 
was ſworn. 

Mr. Darnell. Madam, pray give an Account 


what Mrs. Aſbolt told you concerning any Man's 


being in a Coach at Brownlow-ſtrcet End. 
Mrs. Auwell, I know nothing of my own 


Knowledge, but the Night that Doctor Clenche 


was murdered, I ſent Mrs. Aſbolt of an Errand; 


and at her Return, I blam'd her for ſtaying fo 


long; and ſhe told me, That as ſhe was returning 


home, a Coach ſtopt at Brownliow-ftreet End, 


with two Men, with Cloaks on, in it, and that 
one of them bad the Coachman go for Doctor 
Cleuche, and delire him to come to them; and 


in his going ſeveral times look'd back, as if he 


ſuſpected the Men would leave the Coach, and 
io ſhe ſtay d until Doctor Clenche came and went 
into the Coach, and that one of the Men gave 


the Doctor his Place; and that one of them had 


a fair Perriwig, and a ſanguine Complexion. 
Mr. Darnell. What Diſcourſe had you with her 
when you heard that thoſe Men had murdered 
Doctor Clenche ꝰ 
Mrs. Anwell. She told me, That one of thoſe 
Men had a fair Perriwig, and a ſanguine Com- 
plexion, and that one of them had a Cloak on. 

L. C J. Did ſhe ſay, that ſhe obſer ved either 


of their Faces? 


Mrs. Hutell. Yes, my Lord, ſhe ſaid that one 
of them had a round Face, and a big Voice. 
L. C. 7. Did ſhe ſay, ſhe could know him 


again ? | 
Mrs. Anwell. No, my Lord, ſhe did not ſay 


| ſo, but ſhe faid, that ſhe could know his Voice 


again. And after the laſt Seſſions, I told Mrs. 
Clenche of it, and that if ſhe would ſend for the 
Fm Woman, ſhe would inform her further 
of it. 

L. C. 7. Madam, pray what was the Reaſon 
that ſhe did not diſcover it ſooner to Mrs. 
Clenche © | 

Mrs. Autvell. Why truly becauſe Mrs. Aſbbolt, 
her Mother, was unwilling ſhe ſhould concern 
her ſelf in ſuch a Matter. 

Mr. Darnel. Call another Witneſs, Mr. Jones, 
Coach-maker. Wl ho was ſworn. 

Mr. Harriſon. Pray, my Lord, take No- 
tice, that now ſhe ſays, that thoſe Gentlemen 
had Cloaks on, that came in the Coach to 


 Brownlowsſtreet End. 


I. CJ. Yes, we heard her what ſhe ſaid. 8 
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Mr. Darnel. My Lord, I will ask this Wit- 
neſs, Mr. Jones, a Queſtion. 

Mr. Darnel. Pray Sir, tell my Lord and the 
Jury, what Mrs. Aſbbolt did at Newwgote 2 

Mr. Jones. My Lord, I went with her to 
Newgate, together with Doctor C/enche his Coach- 
man, and when ſhe came to Newgate, before ſhe 
ſaw Mr. Harriſon (only ſtood at the Chamber 
Door, and heard him ſpeak) ſhe ſaid, That, to the 
beſt of her Thoughts, he was the Man that put 
his Head out of the Coach to look after the Coach- 
man, and {wore at him, for ſhe knew his Voice. 
And when ſhe came to ſee him, ſhe ſaid, that ſhe 
knew his Face, and declared that was the Man 
that put his Head out of the Coach. 

L. C. 7 Did he look out of the Coach, Mrs. 
Aſbbolt © | | 

Mrs. Aſbolt. Yes, my Lord, he put his Head 
out of the Coach, and look'd after the Coach- 
man, to ſee if he went right to Doctor Clenche's 
Door, and did fwear at him, becauſe he went no 
faſter. 

L. C 7. How could youdiſcern his Face? 

Mrs. Aſobolt. By the Light of two Lamps that 
were near, which did ſhine into the Coach. 

I. C. 7. Can you take it upon your Oath that 
the Priſoner is the ſame Perſon? 

Mrs. Aſhbolt. Ves, my Lord, I can, both by 
his Voice and Face. 

Mr. Darie/, Now, my Lord, we ſhall ſhew 
your Lordſhip ſomewhat in Relation to the Cre- 
dit of thoſe Witneſſes, that the Priſoner hath 
brought here; particularly, as to Mr, Baker, we 
ſhall prove that he hath been convicted for a Cheat. 
And as for Maccaſſee, he keeps a very diſorderly 
Houſe, where ill People commonly reſort. 

Mr. Darnel. Cryer, call Mrs. Martha I Hel- 


ftead, and Mr. Thomas Cole. 


L. C. F. Mrs. Jones, what time did Mr. Har- 
riſon come to your Houſe, to his Lodging, that 
Night that the Murder was committed? 

Mrs. Foues. I think it was about Eleven a 
Clock, or a little before Eleven. 

L. C. J. What time on the Monday did he hire 


the Lodging of you? 
Mrs. „ — It was ſome time after Dinner. 


L. C. J. It was before Night, was it not? 
Mrs. Fones. Yes, my Lord, it was before 
Night. 


Mr. Darnel. My Lord, I defire that Mr. 
Tanner may read the Record againſt Mr. Baker, 
whereby it will appear, that he was indicted and 
convicted at Hick;'s- Hall for cheating the Pariſh 
of St. Giles in Middleſex, when he was Scavenger 
there, by altering the Figures in the Book, and 
rating the Sums of Money higher upon divers of 
the Pariſhioners, than they were in the Pariſh 
Book, and then collecting and extorting the Mo- 
ney, ſo by him increaſed, from them. 

Mr. Tanner reads the Indictment aforeſaid,. 


by which it did appcar to the Court, and to the 


Jury, that the faid Mr. Baker was indicted for 
the Offence aforeſaid, and confeſſed the Indict- 
ment, and was fined for it twenty Shillings. 

Mr. Baker. My Lord, I was wrongfully in- 
dicted, and traverſcd the Indictment, and was ac- 
quitted. 

L. C. 7. Mr. Tanner, give me the Record. 

Lord Chief Fuſtice peruſes the Record 
Mr. Baker, I have read the material Parts of 


the Record, and do find that you were * 
| | or 
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for that Offence, and that you confeſſed the 
Indi&tment, and was fined for it. | 

Mr. Baker. My Lord, I was acquitted of it, 
and can prove it by Captain Cannon, who knows 
me, and my Reputation, and he is in Court. 

I. C7 Mr. Baker, the Record teſtifieth the 
Truth, and cannot err, therefore you have great 
Confidence to aver againſt it; yet I will hear 
what Captain Cannon ſaith. 

Mr. Baker. Call Captain Cannon. 

(I ho appeared.) 

L. CJ. Captain Cannon, do you know this 
Mr. Baker ? 

Captain Cannon. Yes, my Lord, very well. | 

Mr. Darnel. My Lord, I deſire that Captain 
Cannon may be ſworn, 

L. C. J. Mr. Tanner, ſwear Captain Cannon. 

(Ibo was ſworn.) 

L. C F. Sir, do you know that Mr. Baker 
was indicted for falſifying of the Scavenger's 
Book when he was Scavenger, and acquitted, or 
convicted, and what do you know about it? 

Captain Cannon. My Lord, I am an Inhabi- 
tant of the Pariſh of Sr. Giles in the Fields, and 
ſo I was when Mr. Baker was Scavenger, and do 
well remember, that ſome of the Inhabitants of 
that Diviſion where he was Scavenger, were 
troubled, and complained, that they were charged 
more than uſually they had been to the Sca- 
venger's Rate; and it was diſcover'd that ſeveral 
Figures of the Book by which Mr. Baker col- 
lected the Money to the Scavenger's Rate, were 
blotted and altered, and did not agree with the 
Pariſh Leidger-Book, but the Sums in his Book 
ſo blotted and altered were razed; whereupon it 
was ordered, that he ſhould be indicted for it, 
and it was done accordingly, and he was fined 
for it, and, to the beſt of my Remembrance, he 
confeſſed that Indictment. 

L. C. J. Captain Cannon, Pray tell the Court 
and the Jury, of what Reputation Mr. Baker is 
now. 

Captain Canon. My Lord, he is now of none of 
the cleareſt Reputations. 

Captain James Patrich, of the ſame Pariſh, 
being in Court, offered himſelf, and gave the 
ſame Account of Mr. Baker that Captain Cannon 
did. 

Mr. Darnel. Cryer, Call Mr. Francis Bramton, 
Mrs. Martha Whelſtead, and Mr. Thomas Cole. 

(And Mrs. Wheltead and Mr. Cole appeared, 
and were ſworn.) 

Mr. Darnel. Mrs. Whelſtead, pray give the 
Court and Jury an Account what diſorderly 
Houſe Mr. Maccafſee keeps? 

Mrs. Whelftead. My Lord, I dwell in Crown- 
Court in Chancery-lane, over againſt Mr. Maccafſee's 
Houſe; and he and ſhe are very ill People; and 
keep a very evil and ſcandalous Houle ; and ſuch 
as are reputed to be Houſe-breakers, Pick-Pock- 
ets, and lewd Women, do uſe and frequent the 
Houſe ; and there is commonly at late Hours in 
the Night, Perſons calling out Murder, and 
Whore and Rogue, and ſuch ſort of Language, 
diſturbing their Neighbours; and their Houſe 
hath been ſeveral times ſearched by ſeveral Con- 
ſtables for ſtollen Goods, and for the Perſons 
that have ſtollen them; and upon ſuch Searches, 
there have been ſtollen Goods found there: And 
I have ſeen great Lewdneſs there between Men 
and Women; and the Neighbours do account it 
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a Houſe of an ill Fame, and do avoid going 
thither. p 

Mr. Tho. Cole. My Lord, I do know Mr. Mac- 
caffece and his Wife; I do dwell over againſt his 
Houſe, and they are reputed to keep an ill 
Houſe, and moſt Perſons that frequent it, are 
reputed to be Perſons of lewd and evil Lives and 
Converſations; and it is amongſt the Neigh- 
bourhood noted for a ſcandalous Houſe, and 
ſeveral Conſtables have ſeveral times ſearched 
there for ſtollen Goods. 

L. C J. What have you more to ſay, Mr. 
Harriſon 9 

Mr, Harriſon. J cannot ſay any thing more; 
you may deal with me according to my Deſerts in 
this Matter. 

IL. C. 7. You may aſſure your ſelf, that we 
will do you no Wrong; have you any more to 
ſay? He made no Reply.) 

Mr. Darnel. My Lord, we have another 
Witneſs come now, who was not here before. 
Cryer, call Mr, Charles Whitfield. 

(Ibo was ſworn.) 

Mr. Darnel. My Lord, this Gentleman can 
give your Lordſhip an Account what the Priſoner 
{aid of his being juſt come out of the Country, 
upon the fifth Day of January laſt. Pray tell my 
Lord what you know, Sir. | 

Mr. Charles Whitfield. My Lord, upon the 
fifth Day of January laſt, being the Day 
after Dr. Clenche was murdered, I went to Joes 
Coffee-houſe in Salisbury-Conrt, and there Mr. 
Harriſon fitting by the Fire- ſide, ſays I to 
Mr. Harriſon, Where have you been for a long 
time that I have not ſeen you? Says he, I have 
been in the Country : Where ſays I? Says he, 
about twenty Miles of, in Kent; and I want a 
Landreſs, and a Lodging. Says I, do you hear 
the News, Sir? What News, ſays he? Why, 
faid I, of Dr, Clenche's being murdered: I cannot 
tell the Occaſion, ſaid I, but he was found dead 
in a Coach laſt Night in Leadeu-ball-freet. Then 
ſays he, I did loye him very well once, but of 
late he hath been a barbarous Rogue to a Gentle- 
woman, a Friend of mine, and ſhe is in the 
Compter now: And Mr. Harriſon ſaid it was a 
juſt Judgment of God upon the Doctor for being 
ſo great a Villian to the Gentlewoman; therefore 
I will write to her preſently, and give her an 
Account of his Death. And, my Lord, the Con- 
tents of his Letter were thele, as near as I can 
remember. 


Madam, 
M I Am juſt now going to Lambeth, but hear- 
> ing of Dr. Clenche's Murder, I do hereby 
give you an Account of it, and can impute it 
© to no leſs than a juſt Judgment of God upon 
© him for his Baſeneſs ſhewed to you. And if 


you think fit to ſend to Madam Clenche, it may 


be, ſhe may ſend ſomewhat towards your Re- 
© lief, ſhe now being a Widow as well as you, 
Map Au, 
J am yours to command, 
Henry Harriſon. 


My Lord, after this, came into the fame Cof- 
ſee-houſe another Perſon, one Mr. Raven/crojt, of 
whom Mr. Harriſon asked ſome Queſtion about 
Dr. Clenche; who reply'd, That he heard that 


Dr. Clenche was murdered, and that it was com- 
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mitted by a Bully of the Town that belonged to 


to the Coach; but when he came back, 


a Gentlewoman in the Compter, who was laid in 


there upon Dr. Clenche's Account; at which he was 


much ſtartled: Says he again, 'There is no Per- 


ſon familiar with that Gentlewoman but my ſelf; 


for I know and am concerned in all her Affairs: 
Perhaps then I may be taken up about it: Or, 
my Lord, he uſed Words to that Effect. 
Mr. Harriſon. My Lord, this Woman was not 
in the Compter upon Dr. Clenche's Account. 
L.C. F. No, the Witneſs don't ſay fo; but 
that it was the Diſcourſe of the Town that ſhe 


was, and the Town did ſuppoſe her fo to be. 


What did he ſay further, Sir? 

Mr. Whitfield, My Lord, he ſaid, That he had 
been in Kent about twenty Miles off; and he 
ſaid, That he wanted a Landreſs, becauſe he had 
ſome foul Linen to waſn; which he produced. 
This was on the Tueſday, and the Murder was 


committed on the Monday Night before: And, 


my Lord, there were two more Gentlemen that 
heard him as well as I, that he ſaid, That he 
had been about twenty Miles off in Kent, and 
that he was newly come to Town, Now, my 
Lord, I could not imagine for what Reaſon this 
Man ſhould ſay, That he had been out of Town 
about a Fortnight or three Weeks, when he was 
in that Houſe but the Monday Night before ; 
that is, the Night the Murder was committed. 
Mr. Darnel. Cryer, call Mr. Biſhop. 
(Who appeared and was ſworn.) 
Mr. Biſhop. About three Years ago the Priſo- 
ner came to my Maſter's Shop to cheapen ſome 


Linen, and when — 


L. C J. Hold, what are you doing now? Are 
you going to arraign his whole Life? Away, away, 
that ought not to be; that is nothing to the Mat- 
ter. Have you done, Priſoner ? 

Mr. Harriſon. Yes, my Lord, I have done, I 
refer my Cauſe to your Lordſhip. 

L. CJ. Gentlemen of the fury; The Priſo- 
ner at the Bar, Henry un ſtands indicted 
for the wilful Murder of Dr. Andrew Clenche, 
who was barbarouſly murdered on the fourth day 
of January laſt: You have heard the Witneſſes 
that have been ſworn; and upon their 'Teſti- 
mony, it doth appear, that two Perſons came to 
Brownlow-ſtreet End in a Coach, after Nine a 
Clock at Night, and ſent the Coachman to the 
Doctor's Houſe, under Pretence to get him to a Pa- 
tient, a Friend of theirs, that was ſick. By this 
Contrivance, they got him into their Coach, which 
they had brought for that Purpoſe, and then 
they ordered the Coachman to drive to Leaden- 
hall. ſtreet; and when they came about Hol- 
boru-Bars, one of them ask'd the Coachman, 


why he drove ſo flow, and bad him drive faſter. 


When they came to Leadenball-ſtrect, then they 
bad him drive to the Pye-Tavern without Aldgate ; 
where one of them bad the Coachman ask for 


one Hunt; but he not being there, one of them 


bad the Coachman return back, and gave Six- 
pence to the Watch to come through the Gate, 
which was ſhut in the mean time; and when 
they came to Leadenhall Market, one of them 
gave the Coachman three Shillings and Six- 

ence, and ſent him to buy a Couple of Fowls; 
which the Coachman did buy, and brought them 
e found 
the Doctor in the Body of the Coach, leaning 
againſt the fore Seat of the Coach, a Handker- 
chief being tied about his Neck, with a Coal in 
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it, placed upon his Wind-pipe ; which Handker- 
chief and Coal have been produced in Court. 
The Queſtion is, Gentlemen, Whether the 
Priſoner at the Bar be guilty of this baſe and bar- 
barous Murder? To prove which, there hath 
been a very long Evidence given, ſome Poſitive, 


ſome Circumſtantial. It has been proved that 


Dr. Clenche had ſome Dealings with a Woman 


named Vanwicke, and had lent her one hundred 


and twenty Pounds, and had taken a Mortgage 
for it. 'This Priſoner, Mr. Harriſon, was a great 
Acquaintance, and very intimate with this Wo- 
man; and did concern himſelf in the Manage- 
ment of her Affairs: and becauſe Dr. Clenche 
did refuſe to lend the Woman more Money, 
therefore he had an Animoſity againſt Dr. Clenche, 
The Money not being paid to the Doctor as he 
did expect, he did call it in; and therefore this 
Gentlewoman did oftentimes repair to Dr. Clenche 
to deſire farther Time of Forbearance, becauſe 
ſhe could not raiſe or procure the Money elſe- 
where. 'That about Michaelmas laſt, it ſeems ſhe 
came to a Coffee-houſe near I/Varwick houſe in 


Holborn, and there was Mr, Harriſon ; where 


they conſulted what to do. And it was agreed, 
that the Miſtreſs of the Houſe, and Mrs. Vanwicke, 
ſhould go to Dr. Cleuche's; but Mr. Harriſon 
ſhould ſtay behind, for it was not thought con- 
venient that he ſhould go, leſt he ſhould provoke 
the Doctor. When they came to the Doctor, 
Mrs. Vanwicke was very importunate to have 
more Money; but the Doctor would lend her 
no more. And when they returned to the Cof- 
fee-houſe again, Mr. Harriſon enquired what 
paſſed between the Doctor and Mrs. Vanwicke. 
She told him that the Doctor would not furniſh 
her with any more Money, although ſhe had 
preſſed him to do it, and urged her great Neceſ- 
ſities, but adviſed her to go to Service; Damn 
him, ſays Harriſon, does he ſay that a Woman of 
your Quality ſhould go to Service? He is a 
great Rogue, and deſerves to have his Throat cut, 
but let me alone, I will magage him, 

At another Place there was a Diſcourſe be- 
twixt Mr. Harriſon and one Mr. 7obn/on ; and 
that the Priſoner did then ſpeak very hard and 
ill Words of Dr. C/enche: And that Mr. Harriſon 
came frequently to him; and one time laid his 
Hand upon his Sword, uſing ſome menacing 
Words, but what they were he cannot te!l: But 
he likewiſe ſays, That at ſeveral times he did ex- 
poſtulate with him, and told him, That he 
would not do any good with ſuch Diſcourſes as 
theſe are, c. That the Mortgage Money not 
being paid, it was thought fit, that there ſhould 
be a Proſecution made to get Poſſeſſion of the 
mortgaged Eſtate, and that the 'Tenants ſhould 
be forbid to pay their Rents. And Mr. Harriſon 
went to Mrs. Veſt the Tenant, ſome few Days 
before St. Thomas's Day laſt, and demanded the 
Rent of her. To which ſhe made Anſwer, 
That Dr. Clenche had forbid the Payment of the 
Rent to Mrs. Vauwicke. Thereupon Mr. Harri- 
ſou grew very angry, and anſwered, That Dr. 
Clenche was a Rogue and a Villian, and bid her 
that ſhe ſhould not pay him any Rent. And the 
Witneſs ſaith further, That the Doctor being 
preſt to let her have ſome more Money, refuſed 
to do it, becauſe ſhe would ſpend it all upon 
Harriſon. | 

Then the Council for the King called ſome 


Witneſſes, who gave you an Account of the Pri- 
| ſoners 
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ſoner's ſhifting his Lodgings the Day before the 
Murder was done. He takes a Lodging at Mr. 
Garway'sin Threadneedle-ſreet,on the twenty third 
Day of December, and there he continued till 
about the firſt of Fanuary. The ſecond of Ja- 
nuary he was at Carway s Shop; and on the Sunday 
Night he came and fetch d away his Things. 
The Monday after, being the Day that this bar- 
barous Fact was committed, he ſent a Letter to 
Mrs. Garway, to acquaint her that he was gone 
out of Town; but he left three Half Crowns 
with her Maid to pay for his Lodging. But as 
to his going out of Town, it was falſe, for he 
never went into the Country; but took a Lodg- 
ing at Mr. Jones's in St. Paul's Church-Yard. It's 
obſervable alſo, that he went for a Parliament- 


man when he lodged at Mr. Garway's, and had 


his Footman to attend upon him, &c. There it 
was that he was ſeen to have an ordinary Hand- 
kerchief, and to hold it to the Fire; which was 
taken Notice of by Mrs. Fack/on, the Daughter 
of Mrs. Gerway, which was not ſuitable, as ſhe 
thought, to a Parliament-man's Quality, but ra- 
ther fit for a Seaman ; for it was like the Apron 
of the Maid in the Houſe: which hath been 
ſhewed in Court, and compared with the Hand- 
kerchief that was tied about Dr. Clenche's Neck. 
She faith it is the ſame, or very like that which 
ſhe did fee Mr. Harriſon hold in his Hand. 
Cartwright, the Officer at the Compter, he tells 
you, that the Sunday Night, the Day before the 
Murder, Mr. Harriſon came to I/oodſtreet Comp- 
ter, and enquired for Mrs. Vanwicke, and that he 
only was in her Chamber, and no other Body on 
that Side of the Houſe but Mrs. Vanwicke, the 
Priſoner, and this Cartwright the Keeper, who 


| ſtood at the Door, and heard Harriſon ſay, That 


he would have the Blood of that Rogue, and 
named Clenche, or ll inch. 

Mr. Harriſon. My Lord, he was not in the 
Room, | 

L. C. J. No, he was not; but there were 
none on that Side the Houſe but you, Cartwright, 
and Mrs. Vanwicke. . 

Now, on the Monday on which this Fact was 
committed, he having taken a Lodging at Jones 
his Houſe, he came thither with a Porter, who 
brought his Portmantua-Trunk about eight a 
Clock at Night; and after he had been there a 
little while, he went away. 

And you are told, by a Gentleman that lodges 
at the Golden-Key againſt Fetter-laue End; That 
he had ſome Acquaintance with the Priſoner, 
that he had lent him a Morning-Gown ; and 
that about nine a Clock that very Night, he 
came to his Lodging in a Cloak; and then the 
Gentleman asked him for kis Gown ; and he 


told him, That he had brought it with him. 


Thereupon the Gentleman invites Mr. Harriſon 
to ſtay and ſup with him. Mr. Harriſon ſaid, He 
could not ſtay, for he was engaged; he muſt be 
gone, for that a Gentleman ſtaid in the Street 
for him to go about extraordinary Buſineſs. 

The Coachman tells you, That near about 
that Time two Men in Fleet-freet, near Fetter- 
lane End, hired his Coach ofhim to go to Brownlow- 
ſireet to Dr. Clenche's; but he can't poſitively ſay, 
that the Priſoner at the Bar was one of them, 
but he ſwears, he does verily believe that he was 
one of them. 

Mr. Harriſon. He ſaid before your Lordſhip, 
That he could not remember what I had on, 
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L. C. 7. Well, well, he doth not remember it 
now; but being hired to go to Dr. Clenche's, he 
drove to the Street End, and no further, becauſe 
the Gate as the lower End was ſhut up, and he 
could not turn his Coach in the Street ; but he 
was ſent by them to the Doctor's, to deſire the 
Doctor to come out to them, and they fat in the 
Coach in the mean time. The Doctor made 
haſte, and went to them immediately, and they 
drove away to Leaden-hall, and then to Aldgate ; 
and they called at the Pye-Tavern, and enquired 
for one Mr. Hunt a Chyrurgeon, as I mentioned 
to you before: Henot being there, they returned 
to drive through Aldgate, gave the Watch Six- 
pence, and paſſed through the Gate without 
any Manner of Notice taken ; but if the Watch 
had done their Duty, it might have been better 
diſcovered, But Ether, the Coachman tells 
you, that when he came to Leadenball-ſtreet, 
they called to him, and directed him to buy one 
Fowl ; and after that he had been gone a little 
way from the Coach, they called him back, 
and bad him take ſome more Money and buy 
two Fowls. So he went and bought the Fowls; 
but when he came back, the two Gentlemen 
were gone, and he found the Doctor ſtill in the 
Coach ; and he not ſtirring, he thought he had 
been in Drink; but upon further Examination, 
and calling the Watchman with his Candle, ir 
appeared that the Doctor was ſtrangled with a 
Handkerchief and a Coal. 

There is one Mrs. Elianor A/hbolt, who lives in 
Brownlow-ſtreet with her Mother, and had been 
ſent of an Errand ; and between nine and ten of 
the Clock at Night, ſhe ſaw the Coachman in 
Brownlow-ſtreet, and thought that thoſe Men in 
the Coach might have put a 'Trick upon him, 
by going away without paying him his Fare. 
And ſhe ſays A That by the Help of the 
Lamps ſhe did diſcern the Face of this Harriſon in 
the Coach; he had a Cloak on, with a light 
Perriwig, and looked out of the Coach, and 
did ſwear at the Coachman; and by this means 
ſhe knew him when ſhe ſaw him again, to be 
the ſame Man, both by his Face and Voice. 
'This Woman indeed was not before the Coroner, 
and ſhe gives you this Reaſon for it, Becauſe her 
Mother was not willing ſhe ſhould be concerned 
in ſuch a Matter as this was; and what ſhe could 
ſay, was not known to Mrs. Clenche until after 
the ſecond Seſſions; And when he was in News 
gate, ſhe ſaw him there, and declared he was the 
tame Man. 

There was another Piece of Evidence; wiz. 
That of the Boy's, who does not appear ; he 
was examined before the Coroner. There has 
been Evidence given of ill Practice to take him 
out of the way, and therefore his Afﬀidavit is 
read for Evidence: He ſwears he ſaw two Gen- 
tlemen come out of the Coach when it ſtood in 
Leadenballeſtreet, and that having ſeen the Pri- 
ſoner in Newgate ſince, doth believe him to be 
one. This, Gentlemen, is the Sum and Sub- 
ſtance of the Evidence for the King, to prove 
that the Priſoner was one of thoſe that committed 
the Murder. 

You have heard likewiſe what the Priſoner 
ſays for himſelf; he does undertake to prove 
that he was in another Place; (that is) that he 
ſhould come into Maccaffee's Houſe in Crown- Court, 
over againſt Serjeants-Inn in Chancery-lane : and 
Maccaffee, he tells you, That there were ſome 
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600 147. The Trial of Henry Harriſon, 


Court ; and though he had taken a Lodging in 


other Company there, and that Harri/ou came in 
very cold, and that they went to Cards, and 
plaid for one Penny a Corner at Whisk; and that 
he did continue there from nine till eleven a 
Clock; and if he was there then, it is impoſſible 
he ſhould be guilty of this Fact, for the Fact was 


done berween the fame Hours. 


Maccaffee's Wife tells you the ſame, and they 
both tell you who were there beſides, and who 
plaid together, and are poſitive that the Priſoner 
was there. 

Baker fays, 'That he went away about half an 
Hour after ten at Night, and leſt Harriſon behind 
him To confirm this Evidence, they have cal- 
led two other Witneſſes, beſides the Drawers at 
the King's-Head- Tavern, viz. Mr. Sutton, the 
Chyrurgcon, who lives in Stone-Cutter's-ſtreet, and 
Mr. Ruſſell. Mr. Sutton ſays, They had been 
at the Hor/e-Shoe Tavern in Chancery-lane, and 
called for half a Pint of Sack at the King's-Head- 
T:rvern when they came by: and as they fat in 
the Coach, Mr. Harriſon came by accidentally, 
and one of them looking out of the Coach, cries 
Harry or Harriſon; and he went to them, and they 
drank together another half Pint of Sack. 

As to their meeting with Harriſon, and as to 
other Paſſages there, Ruſſell ſays the ſame; but as 
to the Time of Night he is not poſitive. And 
they ſent one of the Drawers to a Houſe in 
Crown-Court to enquire for ſome body there. 
The Drawers at the King's-Head-Tavern, ſay, 
That Mr. Sutton and Mr. Ruſſell did call there 
about that time; and that they drank two half 
Pints of Wine: and that when they were drink- 
ing, a Man came by with a hanging-Coat or 
Cloak on, and drank with them. And one of 
the Drawers went to call ſome body in Crown- 
Court; and one of the Company up with his 
Muff, and gave him a Slap in the Face. 

Now this is the Sum and Subſtance of the 
Evidence that you have heard on the Behalf of 
the Priſoner, to induce you to believe that he 
was not the Perſon that was concerned in the 
Murder of Doctor Clenche. 

To which Evidence, an Anſwer hath been 
offered ; 

Firſt, as to thoſe Witneſſes, Maccafiee and his 
Wife, divers Witneſſes have been produced to 
prove, that they are People of doubtful Credit; 
it ſecms they keep an Houle of ill Fame. 

Mr. Harriſon. I am glad, my Lord, that I 
was there. 

L. CJ. Well, well. Gentlemen, the People 
of the Houſe are not of very good Reputation ; 
they kecp a naughty and a diſorderly Houle, 
{if you believe the Witneſſes) you may conſider 
of their Credit. 

And as to Mr. Baker ; about nine Years ſince, 
he was convicted of an arrant Cheat, which is 
no leſs than Forgery, for altering the Scaven- 
ger's Rate for St. Giles's Pariſh,” and therefore the 
leis Credit is to be given to his Evidence; for 
now it appears, that he is a Knave upon Record: 
and the very Record it ſelf was produced againſt 
him, which 1s true without doubt, notwithſtand- 
ing his Pretence of Innocency. What is ſaid by 
Mr, Rnſſe/} and Mr. Sutton, I muſt leave to 
your Contideration; they had been a drinking, 
and the Drawer ſays, they were atthe King's-Head 
Tavern at Eleven of the Clock at Night. Mr. 
Harriſon, the next day after the Murder, met a 
Gentleman at Joes Coffee-Houſe in Salisbury- 


4. W. X M. 


Paul's Church-Vard, yet he ſaid, that he was 
newly come to Town, and had been in Keut, 
and had remained there about three Weeks; and 
that he wanted a Laundreſs and a Lodging, al- 
though he had not been out of Town, and had 
taken a Lodging but the Day before: And then 
he told the Witneſs, who diſcourſed with him 
about the Death of Dr. Clenche, I hat he had 
formerly loved him, but he ſaid he had been of 
late a barbarous Rogue to a poor Gentlewoman, 
a Friend of his; and that the juſt Judgment of 
God had fallen upon him for ſo doing, and that 
he would write to her to give her an Account of 
it; and adviſe her to write to Mrs. Clenche, and 
to tell her, 'That ſhe was a Widow now as well 
as Mrs, Vaywicke ; and he thought by that Means 
to move Mrs. Clenche to pity her, being a Widow 
as well as herſelf: And that whilſt they were 
talking thus, one Mr. Ravenſcroft tells him, That 
Dr. Clenche was murdered, and that a Bully of 
the Town, that belonged to a Gentlewoman in 
the Compter, one Mrs. Vauwicke, was ſuſpected. 
At which Mr. Harriſon was much ſtartled, and 


ſaid, That no one was concerned with that 


Gentlewoman but himſelf; and tor ought he 
knew, he might be taken up for it. This is 
that which he ſaid. : 

Now what {aid Mr. Harriſon further for him- 
ſelf? Why, ſays he, this Gentlewoman is not in 
Priſon at the Proſecution of Dr. Clenche, and was 
not ſo affirmed, but ſo reported; and whether it 
were ſo or no, is no great matter. Gentlemen, 
you ought to conſider of the Evidence that you 
have heard againſt him, and alſo to weigh well 
the Evidence he hath brought for himſelf. 

It is moſt plain, if you believe tb Witneſſes, 
that Mr. Harriſon was concerned for this Woman 
Vauwicke, and hath threatned Dr. Clenche, called 
him Rogue and Raſcal, and ſaid, That he deſerved 
to have his Throat cut; that Harriſon went un- 
der a Diſguiſe for ſome time before the Murder. 
You have had an Account of the Handkerchief, 
what kind of Handbherchief Harriſon had, and 
what Handkerchief was taken about Dr. Clenche's 
Neck, you have ſeen: And you heard what 
Evidence was given by Mr. Humſien; how the 
Priſoner was with him about nine a Clock that 
Night; and how he refuſed to ſtay and ſup with 
Mr. Humſton, If Mr. Harriſan had no earneſt 
Buſineſs, one would have thought he might have 
ſtaid with Mr. [7umon, better than to have gone 
to an Alehouſe in Crown-Court, and plaid at 
Cards one Penny a piece a Corner; he might 
have ad better Fare no doubt. 

The Witneſſes for the Priſoner ſay for him, 
That he came to Macraffee's Houſe about nine a 
Clock at Night, and ſtaid till eleven: I hat 
is contrary to that Evidence given for the King, 
Viz. That he was in the Coach at Brownlow- 
ſtreet End; for if he was at Maccaſfec's Houſe all 
the time they mention, it is impoſſible he ſhould 
be guilty. All theſe Things are under your 
ſerious Conſideration, ou had beſt go together, 
and if you are not ſatisfied upon the Evidence 
you have heard, that he js guilty, then you ought 
to acquit him; but if you are ſatisfied that he did 
commit this Murder, then you ought to find him 
guilty. | 

Then the Jury withdrew, and the Court ad- 
journed for half an Hour; and when they were 
returned, the Jury came to give their Verdict; 
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1692. O. B. for the Murder of Andrew Clenche. 


and being called over, anſwered to their Names; 


and Mr. Harriſon was brought to the Bar, 
CI. of Arraign. Gentlemen, Are you all agreed 


of your Verdict? 


ary, Yes. | 
Cl. of Arraign. Who ſhall ſay for you? 
ury. Our Foreman. 
Cl. of Arraign. Henry Harriſon, hold up thy 
Hand. (Ii hich be did.) | 
Look upon the Priſoner, How ſay you? Is he 
guilty of the Felony and Murder, whereof he 
ſtands indicted, or not guilty. 
Foreman. Guilty, of wilful Murder. 
Cl. of Arraign. What Goods or Chattels, Ec ? 
Foreman, None that we know of. ; 
Major Richardſon. Look to him, he is found 
guilty of wilful Murder. : 
Cl. of Arraign. Then hearken to your Verdict, 


as the Court hath recorded it. 


You ſay that Henry Harriſon is Guilty of the 
Felony and Murder whereof he ſtands indicted; 
but that he had no Lands nor 'Tenements, Goods 
nor Chattels, at the Time of the Felony and Mur- 
der committed, nor at any Time fince, to your 


Knowledge: And ſo you ſay all? 


Fury. Yes. 
hen the Priſoner was remanded to Newgate, 
until the laſt Day of the Seſſions ; and then he 
was brought to the Bar, to receive Sentence of 
Death. 
Cl. of Arraign. Henry Harriſon, Hold up thy 
Hand. I hich he did. 


Henry Harriſon, You ſtand convicted of Felony | 


and Murder, for the Murder of Dr. Andrew 
Clenche : What can you ſay for yourſelf, why 
Judgment ſhould not be given againſt you, to 
die according to Law ? 

Mr. D. Recorder, Mr. Harriſon, You have 
been Indicted, Arraigned, and Convicted, of Fe- 
lony and Murder, for the Murder of Dr. Andrew 
Clenche : You have had as long, and fair, and fa- 
vourable a 'Trial, as any Perſon that ever hath 
been tried at this Bar. 

The Jury that has paſſed upon your Life and 
Death hath convicted you, and the Court are 
now ready to do their laſt Act, which is to pro- 
nounce that Sentence that the Law does inflict 
upon ſuch Crimes as you ſtand convicted of. 

Mr. Harriſon. T expect no Mercy here, there- 
fore I humbly deſire you would interceed to the 
Queen, that I may have twelve Days allowed 
me, in order to my better Preparation for Death, 

Mr. D. Recorder. Well. 

Mr. Harriſon. I muſt needs acknowledge, that 
I was tried before the beſt of Judges, my Lord 
Chief-Juſtice Holt; but one Thing I think ſtrange, 
that my Witneſſes ſhould be cxamin'd ſingly, and 
not the King's. 


ke 


501 


Mr. D. Recorder. That is no more than what 
is uſual; the Council for the King and Queen 
requeſted it, and you did not. 

Mr. Harriſon. I begg d that I might have timely 
Notice of my 'Trial, and I had not: There were 
ſeven People in my Company at that Time when 
this black and bloody Murder was done, and I 
could not get them to be here. 

Mr. D. Recorder. You have had a long Time 
to get them ready, and you preſſed on your own 
Trial, which you ſhould not have done if you 
had not been ready, 

Mr. Harriſon. 1 humbly ſubmit. 

Then the uſual Sentence of Death was pronounc d 
againſt him, aud be was remanded to Newgate. 


The Examination of Henry Harriſon, this 61 
Day of January, 1691. 


HIS Examinant being asked where his 
1 Lodgings are, anſwereth, That he lodgeth 
at the Golden-Ball in Paul's Church-Yard, and 
came to lodge there on Monday- Night, about 
Eleven of the Clock, or half an Hour after, bur 
took the Lodgings in the Morning, the Maſter 
of the Houſe being one Mr. Foxes, a Cane-Chair 
Seller; and before that Time this Examinant 
lodged at the Hand and Apple near the Exchange, 
which ſaid Lodgings he left on Saturday laſt in the 
Morning, and paid for them on Sunday Aſter- 
noon : And this Examinant faith, that on Satur- 
day Night laſt he lodged at the J/hite Balcony in 
Old Soutbampton-Buildings, the Miſtreſs of the 
Houſe being one Mrs. Pitts, and this Examinant 
lodged there on Sunday-Night alſo. And this 
Examinant faith, That he was at the King s- 
Head in Crown-Court in Chancery-Lane upon Monday 
laſt, from between Seven and Eight of the Clock 
at Night, and ſtayed there until Eleven, playing 
at Cards with the Man and Woman of the Houſe, 
and other Perſons unknown. And being asked 
where he dined on Monday, and how he ſpent his 
Time on Monday in the Afternoon, he faith, he 
cannot give an Account. And this Examinant 
ſaith, That on Tueſday laſt Mr. Hartly of Old 
Southampton-Buildings, diſcourſing concerning the 
Murder of Dr. Clenche, ſaid, That this Exami- 
nant was ſuſpected to be guilty of that Murder. 
And this Examinant further ſaith, That he wore 
the ſame Cloaths he hath now on upon Monday 
laſt; and hath worn them a great while, having 
no other Cloaths to wear. 


Capt. & Cognit. 6 Die 
an. 1691, Coram 
J. Holt. 


He was afterwards Executed, purſuant to the 
Sentence. 


Hen. Harriſon. 


The 


— T 8 


23 


ny — — — 
— — —— — — — — — — 
4. 24 


— — 
— Fx 
_ 2 ˙ 


30 — it ren r 


ALL TRE” 


— 


— — — 


3 U - 
— 


— — — — - 
2 — PRs na ey — — 
— „„ co 4-43 + "0c, 1, co T— En, En 


OI 
— 


Sri 
— 2 3 wa and 
* 


r 


riſon. 


7 * B DD a 


02 148. The Trial of John Cole, 
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CYLVIIL The Trial of Joun Cor, at the Old-Baily, for the Murder of 


Andrew Clenche, Doctor of Phyſick, Sept. 2. 1692. 4 W. & M. 


| Mr, Juſtice Dolben, and 
Judges p reſent } Ar Juſtice Powel. 


AHR Keeper of Newgate did, according to 
i = Order of the Court, on Friday the ad Day 
of September, bring up the Body of John Cole 
to the Seſſions-Houſe in the Old-Bailey, London; 
who, being at the Bar, was Arraigned upon an 
Indictment of Felony and Murther, found againſt 
him by the Grand Jury for the City of London, 
for the Murther of Dr. Andrew Clenche. 


Cl. of Arr. a4 OHN COLE, hold up 
a2” | thy Hand. (M hich he 
Wil did) You ſtand Indi- 
cted by the Name of 
Jobn Cole, of London, La- 

bourer, for the Murther 


of Dr. Andrew Clenche, Cc. and the Indictment 


is in ſuch Manner as that againſt Mr. Henry Har- 


How ſay you, Fobn Cole, are you guilty of the 


Felony and Murther whereof you ſtand indicted, 


or not guilty ? 

Fon Cole. Not Guilty. N 
Cl. of Ar. Culpriſt, how will you be tried? 
John Cole. By God and my Country. 
Cl. of Ar. God ſend you a good Deliverance. 


Aud afterwards the ſaid John Cole was brought 
to the Bar upon bis Trial: And thoſe Perſons 
«obo were returned upon the Fury were called 
over twice, and their Appearances recorded. 


Cl. of Ar. You, John Cole, Theſe Men that 
you ſhall hear call'd, and perſonally do appear, 
are to pals between our Sovereign Lord and Lady 
the King and Queen and you upon 'Trial of your 
Life and Death ; if therefore you will challenge 
them, or any of them, your Time is to challenge 
them as they come to the Book to be ſworn, and 
before they be ſworn. 


Then the Fury were call d, and ſworn, and then 
were counted, and the Twelve ſworn were theſe 


whoſe Names folly : 


ohn Clay | Cuthbert Lee 
Edward Sherlock Thomas IWatſon 


Fobu Ruddyer Thomas Milburne 
Benj. Evans Thomas Applebury 
George Beſtow Nicholas Harris 


Archibald Il ilſen || Ralph Cates 


Then Proclamation for Information and Evidence 
was made as is uſual. 


Cl. of Ar. John Cole, Hold up thy Hand. 
(I Hich be did. 
Gentlemen, You that are ſworn, look upon the 


Priſoner, and hearken to his Cauſe. He ſtands h 


indicted by the Name of John Cole, late of Lon- 
don, Labourer, Ec. as in the Indictment. Upon 


this Indictment he hath been Arraigned, and 


thereunto hath pleaded Not Guilty; and for 


his Trial hath put himſelf upon God and his 


Country, which Country you are. Your Charge 
is to inquire whether he be Guilty of this Felony 
and Murder whereof he ſtands indicted, or Not 
Guilty, If you find that he is Guilty, you are 
to inquire what Goods or Chattels, Lands or 
Tenements he had at the'Time of the Felony and 
Murder committed, or at any time fince, If 
you find him Not Guilty, you are to inquire whe- 
ther he fled for it. If you find that he fled for it, 
you are to inquire of his Goods and Chattels, as 
if you found him Guilty. If you find him Not 
Guilty, nor that he did fly for it, you are to ſay 
ſo, and no more; and hear your Evidence. 

Cl. of Ar. Cryer, Call Mary Milcrard, Foſeph 


Dudley, Fobn Dudley, Fane Warren, Sarah Duely, 
Anne Gunn, Aune Geſſon, Anne Warren, Elizabeth © 


Harper, Mary Edwards, Fobn Gamble, Fohn Sykes, 
Robert Rebone, Richard Bades, Richard Marryot, 
Samuel Revet, Henry Mikward, Squire Dalley, IWl- 
liam Brown, Francis Hobbs, Who were all ſworn, 

Cl. of Ar. Set Mary Milward up. 

Mr. Juſtice Dolben. What have you to ſay, 
Woman, againſt Cole the Priſoner, concerning the 
Murther of Dr. Clenche? 

Mrs. Mikward, My Lord, my Husband de- 
clared to me, that he and Mr. Cole were in the 
Coach with Dr. Clenche, and that they Two kill'd 
Dr. Clenche. 

Mr. Juſtice Do/ben. That's no Evidence at all, 
what your Hasband told you ; that won't be good 
Evidence, if you don't know ſomewhat of your 
own Knowledge. 

Mrs. Milward. My Lord, I have a great deal 
more that my Husband told me to declare. 

Mr. Juſtice Dolben. That won't do; what if 
your Husband had told you that I kill'd Dr. 
Clenche, what then? that will ſtand for no 
Evidence in Law: We' ought by the Law to 
have no Man call'd in queſtion, but upon very 
good Grounds, and good Evidence, upon Oath, 
and that upon the Verdict of Twelve good Men. 
Have you any Body that can prove any Thing 
againſt Cole, or does it all ariſe barely from your 
Husband's Report ? 

Mrs. Mikvard. My Husband declared that he 
and Mr. Cole were to go under a Pretence to rob 
the Doctor, and ſo take their Opportunity to 
kill him; and the firſt Time they call'd at Doctor 
Clenche's he was not within, but the ſecond Time 
they went he was within, and then they did the 
Murther. 

Mr. Juſtice Powe}. When dy'd your Husband, 
Miſtreſs ? 

Mrs. Mitvard. The 23d of May laſt, Sir. 

Mr. Juſt. Do/ben. Here hath been two or three 
Seſſions ſince that Time, why did not you take 
up Cole about it before now ? 

Mrs, Mikward. I did not know where to find 
im. 

Mr. Juſt. Dolben. Why, then you ſhould have 
gone to a Magiſtrate, and told him of it, and 
taken ſome Advice about it. 

Mrs. Mi/ward. I did, as ſoon as I had found 
Mr. Cole. 

Mr. 
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1692. O. B. for the Murder of Andrew Clenche. 


Mr. Juſt. DoJben. Your Buſineſs had been to 
have diſcovered this to Mrs. Clenche, and ſhe 
ſhould have looked after Ole. Is Mrs. Glenc he 
here? 

Sir Will. Aſburſt. Here is her Brother- in-Law. 

Mr. Juſt. Dolben. Do you proſecute Cole upon 
this Indictment ? | 

Mr. H/iſe. No, my Lord, I do not. Mrs. Mil- 
ward is the Proſecutor, and ſhe charged Mr. Cole 
with the Murther of my Brother, Dr. Clenche ; 
and ſhe told my Siſter Clenche, that Mr. Milward, 


her Husband, confeſſed and faid ſome Time before 


his Death, that he and Mr. Cole murthered Dr. 
Clenche in a Coach: and Mrs. Milward ſaid, 
that ſne had ſufficient Evidence againſt Mr. 
Cole for it. And my Siſter Clenche told Mrs. 
Mitward, that Mr. Harriſon murther'd Dr. Clenche 
in a Coach, together with another Perſon, which 
my Siſter Clenche ſaid ſhe believed was the 1aid 
Mr. Mikeard, Husband of the ſaid Mrs. Mlward ; 
and that ſhe had a Warrant againſt him, the ſaid 
Mr. Mikward, upon Suſpicion for it, but could 
not take him; and that ſhe ſuſpected that there were 
other Perſons Contrivers or concerned in it, who 
were ſet down at the Blue Boar's-Head Alehouſe 
near Clement's-Inn, by Mr. Gamble, a Coachman, 
out of his Coach, together with the ſaid Mr. A- 
ward, in their Return from Dr. Clenche's Houſe, 
that Night he was murdered. And, my Lord, 
by my Siſter Clenche's Order, I went with Mrs. 
Milward to all her Witneſſes, and took Notes of 
their Evidence; and I went with ſeveral of them 
to my Lord Chief Juſtice Holt's Chamber, before 
whom they gave in their Informations upon Oath 
about it: And when I had done it, Itold Mrs. Mi- 
ward could find no Evidence that ſhe had againſt M. 
Cle, more than that he was at Dr. Clenche's Houſe, 
and at the ſaid Blue Boar's-Head Alehouſe, with 
Mr. Milw¾ard, and another Perſon, that Night 
Dr. Clenche was murdered, and ſo he might be 
concerned in the Contrivance of it; whereupon 
Mrs. Milward was diffatisfied, and ſaid, ſhe was 
not able to proſecute him for it: ſo my Siſter 
{aid to Mrs. Milward, that ſhe might if ſhe would 
prefer an Indictment againſt him for it, and that 
ſhe would pay for it, and other Charges about it, 
which ſhe did. And Mrs. Milward hath a Note of 
the Names of all her W itneſſes, and may call em. 

Sir Rob. Clayton. Did not you lie at Cole's 
Houſe, Miſtreſs ? 

Mrs. Milward. Yes, Sir, I did. 

5 Juſt. Dolben. Why did you not take him 
then ? 

Mrs. Milw,ard. Becauſe he abſconded himſelf, 
and gave out that he was gone to Sea. 

Mr. Juſt. Dolben. Was there no Quarrel be- 
twixt Cole and you about your Goods? 

Mrs. Mikvard. No, my Lord, I had no Quar- 
rel with him. 

Mr. Juſt. Dolben. Becauſe you did not do it 
ſooner, have you not been troubled with your 
Husband's Ghoſt 2 Tell _—O_ the Story ; we 
have heard on't, but I am afraid they will laugh 
at you. 

Mrs. Milvard. That was very true, my Lord. 

Mr. Juſt. Dolben. Well, if you have any thing 
elſe to ſay, that is material, ſpeak ; otherwiſe, 
my Brother and I are of Opinion, that what you 
have already offered is no Evidence. 

Mrs. Mikward, My Lord, Here is a Coach- 
man or two that can acquaint your Lordſhip of 
the Matter of Fact better than I can. | 
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Cl. of Ar. Cryer, call John Gamble, the Coach- 
man. (Who flood up.) 

Mr. gut Dolben. You, Coachman, Do you 
know the Priſoner? 

Mr. Gamble. No, my Lord, I do not know him. 
Mr. Juſt. Dolben. Look upon him, do you 
know him or no? | | 

Mr. Gamble. No truly, my Lord, I do not 
know him. 5 

Mr. Juſt. Dolben. Why, look you, Woman, 
he does not know him! You, Coachman, the 
Story is well known; therefore I ask you again, 
upon your Oath, if rhat Priſoner at the Bar be 
one of the three Perſons that you carried to the 
Blue Boar's-Head on the Back- ſide of St. Clements, 
that Nighr Dr. Clenche was murdered ? 

Mr. Gamble. Indeed, my Lord, I cannot be 
poſitive whether he be one of them or no: I 
took up in Cheapſide three Men into my Coach, 
and ſet one of them down at Gray- Inn, and drove 
the other two to Dr. Clenche's Houſe, that Night 
he was murdered, and he was not at home; and 
afterwards the Man I had ſet down came in again, 
and I ſet them all down at the Blue Boar's-Head 
Ale-Houſe near Clement's-1un-Gate, about Eight 
a-Clock at Night. 

Cl. of Ar. Set up Milliam Brown, Servant at 
the Blue Boar's-Head. 

Mr. J. Dolben. Hark you, Is this one of the 
three Men that the Coachman ſet down at your 
Maſter's Houſe, that Night Dr. Clenche was mur- 
der'd ? 

Will. Brown. Yes, my Lord, it is. 

Mr. Juſt. Dolben. What Time did they come 
to your Houſe? 

Mill. Brown. They came about Eight a Clock 
at Night, and this Man and the other ſtayed til 
after Eleven a Clock: Only Milkward went out, 
and returned preſently ; and then immediately he 
went out again, which was before Nine a clock, 
and return'd not until Eleven a clock after. 

a f Juſt. Dolben. What Time was Dr. Clenche 
ill'd? 

Will. Brown. About Ten a clock, or betwixt 
'Ten and Eleven, as I think. 

Mr. Juſt. Dolben. Who went out firſt, only 
Milward ? 

Will. Brown. Only Mr. Miward, my Lord: 
But this Man ſtayed all the Time, till Eleven a 
clock at Night; and another, who went by the 
Name of Harper, as I am fince informed. 

Mr. J. Dolben. Why then this Man could not 
be in the Coach when Dr. Clenche was murdered, 
ſo Harriſon and Milward kill'd the Doctor in all 
Probability; for he ſays, this Man at the Bar, and 
another, ſtay d at his Maſter's Houſe till after Ele- 
ven a clock. 

Will. Brown. My Lord, When Milward came 
back, he brought a Couple of Men with him, in 
Soldiers Habit, about Eleven of the clock at 
Night, 

Mrs. Milward. My Husband told me, that 
Mr. Cole and he went out of the Houſe, and left 
Mr. Harper behind. 

Mr. J. Dolben. But this Man ſwears, that the 
Priſoner did not go out of the Houſe till Eleven 
a clock at Night, and they were ſet down about 
Eight of the clock, and Dr. Clenche was found 
kill'd a little after Ten at Night; and that M- 
ward went out, and then came in again about 
Eleven a clock, and brought two Men 2 
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him: Tis to be feared he had been killing Dr. 
Ceuche in that Time; Have you any more to ſay? 
If this Man ſays true, nothing can be ſaid more. 

Mrs. M:kvard. Speak what was done when 
they came to drink the Pot of Ale, Mr. Brown. 

Mr. J. Dolben. I would fain know, Miſtreſs, 
who ſet you upon this Buſineſs? Is there not 
ſome Money promiſed you? It was not the Fear 
of your Hnsband's Ghoſt that put you upon it, 
I am afraid. 


Mrs. Aird. T am much wronged, my Lord, 


I know nothing of any Money offered me. 

Mr. J. Dolben. What ſay you more? 

Hill. Brown. My Lord, Mr. Miward being 
at my Maſter's Houſe that Night Dr. Clenche was 
killed, deſired to make a Fire in the fame Room 
the next Morning, and that he would come again 


then; and I made a Fire accordingly, but he 


came not then, nor afterwards at any time to 
my Knowledge; but on a S,jν, Night about a 
Fortnight after, came the two Perſons that came 
with Mr. Mikward in the Coach to my Maſter's 
Houſe that Night Dr. Clenche was murdered, 
and my Maſter being above Stairs, 1 ſent him 
Word, that the two Men were there who were 
there that Night that the Doctor was murdered, 
and they inquired for Mr. M:Jward, ſaying he 
promiſed to meet them there, and he not being 
there, before my Maſter could come down, they 
paid for the Pot of Drink, and went away. 

Mr. F. Dolben. When they came together to 
the Blue Boar's-Head, they had ſome evil Deſign, 
no doubt, but if it be true that thoſe two Men 
ſaid from eight a Clock till eleven, then it could 


not be this Man that murdered Dr. Clenche ; but 


hark ye, Fellow, you ſay, there were three Per- 
ſons, whereof Cole was one, and Milward the 
other, who was the Third? 
Will. Brown. I do not know his Name, my 
Lord, otherwiſe than as I have ſince heard. 
Mrs. MI. The other Man's Name was Harper. 
Mr. J. Dolhen. You know nothing but what 


your Husband told you, and 'tis moſt probable 


that Harriſon and he did the Murder, for that it 

appears that the Priſoner at the Bar is not the 

Man that kill'd the Doctor, that's plain. Have 
ou any more ? 

Mrs. M:vard. About a Fortnight after the 
Murder was done, they came to inquire for my 
Husband at the Blue Boar's-Head, and whilſt the 
Tapſter went to tell his Maſter, they left their 
Money for the Drink and went away, and would 
not be ſcen. 

Mr. J. Dolben. What if they had run away, 
what then? If they were at the Blue Boar when 
Dr. Clenche was kill'd, they could not kill him. 

Mrs. Milward. His Maſter ſays, that they 
were in the Houſe, and out gf the Houſe, very 
often. Call Mr. Dalley the Maſter. Who ap- 
pear'd, and ſtood up. | 

Mr. Dalley. My Lord, 'Two of them were not 
out of the Houſe all the Night, I am not poſitive 
that this is the Man that came in with Mi,, 
but thoſe two Men that came in with him, never 
went out at all until after Eleven a Clock at 
Night, but only Mikvard went out between Eight 
and Nine, and returned about Eleven a Clock. 

Mr. F. Delben. What do you fay to this, 
Woman ? your Husband told you that the Priſoner 
was one of the Two, this Witneſs cannot ſay he 
was one, but ſays poſitively thoſe two Men never 
went out till Eleven a Clock, and from St. Cie- 
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ment Danes to Leadenhall-Street is not to go in 
and out, they mult take a great deal of time to 
go thither and back again. Hark you, Mr. Da- 
ley, you ſay that thoſe two Men that Milward 
left, never went out of your Houſe till after 
Eleven a Clock; you are ſure on't ? 

Mr. Dalley. No, my Lord, they did not go out 

Mr. }/7/e. Mrs. Milcward hath two Witneſſes that 
can tell ſomewhat more of the Matter concerning 
her Husband's being concerned in the Murder. 

Mrs, Mikvard. My Husband told me, that 
the Coachman took them up not far from Chancery 
Laue End, and that Mr. Cole laid Hands upon 
the Doctor in the Middle of Holbourn. 

Cl. of Arr. Cryer, Call Fob; Sikes the Coach- 
man; who ſtood rp. | 

Mr. es. My Lord, I took up two Men in 
Fleet- Street, about Fetter-Laue End. 

Mr. 7. Dollen. What manner of Men were 
they? What Cloaths had they on? 

Mr. $:kes. My Lord, one of them had a light- 
coloured Perriwig on, and the other was in ſad- 
coloured Cloaths, and lank Hair, but I cannot 
be poſitive that this is one of them : They asked 
me if I knew Dr. Clenche of Brownlow-Street f I 


told them, that I did not know the Doctor, but 


I knew the Street; and they bid me drive thither ; 
and when I came to the Street's End, they ſent 
me to the Doctor's Houſe, and bid me tell him, 
that two Gentlemen were at the Street's End in 
a Coach, who deſired him to go with them to 
one that was not well; ſo the Doctor came pre- 
{ently after me, and when he was in the Coach, 
they bid me drive to Leadenhall-Street ; and 
whenIcame about HoJborn-Bars they bid me drive 
faſter ; and when I came to Leadenball Market, 


they bid me drive to Aldgate, and I drove thro* 


the Gate to the Pye Tavern, and when I had 
turned my Coach, they bid me ask for one 
Hunt a Chyrurgeon, but he was not there; 
and then I told them the Gate was ſhut, and one 
of them put his Hand out of the Coach, and gave 


the Watchman Six-pence to open the Gate, and 


then I drove back again to Leadenba!l-Market, 
and thete they bid me ſtop again, and one of 
them gave me half a Crown to buy a Fowl, and 
I went a little way from the Coach, and one of 
them called me back again, and gave me a Shil- 
ling more, and bid me bring a Couple; and he 
bid me ask for one Hunt a Poulterer ; I went all 
over the Market, but I could find no ſuch 
Man, fo at length T bought the Fowls of another 
Man, and would have had the Man gone with 
me to my Coach, but he would not; then I 
came to my Coach-ſide, and found the Door 
open, and I found the Doctor ſitting at the Bot- 
tom of the Coach, with his Head againſt the 
Cuſhion, and the two Men gone, and one of 
them ſeemed to be in Drink when I took them 
up, and I thought him to be that Man fallen 
aſleep, and that the Doctor and the ſober Man 
were gone to the Perſon that was not well; ſo 
then I call'd the Watch, and found the Doctor 
dead, and then it was about half an Hour after 
Ten a Clock at Night. | 

Mr. 7. Dolben. Then I ask you, was that one 
of the Men ? | 

Mr. Sykes, I cannot ſay it, my Lord; I don't 
know him. | 

Mr. 7. Dellen. What time of Night was it 
that yon took them up at Fetter-Lane End? 


Mr. Sykes. 
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Mr. Sykes. It was about Nine a Clock, ſome- 
frer. : 
we Dolben. Why then, they ſay, that this 
Man never ſtirr'd out of the Houle from Eight a 
Clock till Eleven ; this Man can't be concern d. 

Cl. of Ar. Set up Jobn Dudley: Which was done. 

Mrs. Milward, Mr. Dudley, What did my 
Husband fay concerning the Doctor to you in 
the Country ? 

Mr. Dudley. He came into the Country pre- 
ſently after the Death of the Doctor, and he ſent 
for me, and was very much concerned; I ask d 
him what was the Matter with him, and he told 
me, that he was come out of 'Town about the 
Murder of Dr. Clenche ; I told him, that I hoped 
he was not concerned in it; he told me, No, 
but there was a Warrant out againſt him upon ac- 
count that he quarrell'd with the Coachman that 
Night that he carried him to Dr. Clenche s; and 
he faid, that Mr. Harriſon had ſent to him from 
Newgate, and told him, that he would give him 
Twenty Pounds if he could make his Trial eaſy. 

Mr. J. Dolben. Miſtreſs, this makes it out, 
that he told you one Story, and to this Witneſs 
another, which contradicts your Story fully ; he 
told him, that he came away for Fear, and that 
he was innocent of the Murder; and fince that 
he told you, that he was guilty. Well, what 
elſe did he ſay to you, Mr. Dudley ? 

Mr. Dudley. He was much concerned to en- 
quire after the Gazettes, and Letters, if he were 
in them, about the Doctor's Murder, and to en- 
quire if Mr. Cole and Mr. Harper were taken up 
about it. | 

Mr. J. Dolben. You hear what is {aid againſt 
you; what do you ſay to it, Mr. Cole? 

Mr. Cole. My Lord, 1 know nothing of it. 

Mr. J. Dollen. No, I doubt you do, you 
were one of the 'Three that was ſet down on the 
Backſide of St. Clement's Church, at the Blue- 
Boar's-Head, where all Things were conſulted. 

Mr. Cole. My Lord, there was not one Word 
ſpoke about killing of Dr. Clenche in my Com- 
pany. | 

Mr 7. Dollen. Were not you acquainted 

Mr. Cole. Yes, my Lord. 

Mr. J. Dotben. Were you not with Harriſon ? 

Mr. Cole. No, my Lord, I never ſaw him 
with my Eyes. 

A Mr. F. Dolben. Well, have you any more to 
? 

Mrs. Aw. Call Mr. Hobbs. J/bo ſtood up. 

Mr. Hobbs. I met Mr. Milwardin Tork-Buildings, 
and he ask'd me, how 1 did, and he went from 
me a little way, and then came to me again, and 
ask'd me if I would drink: So we went to the 
George in Tork-Buildings, and there we drank a 
Pot or two ; and he ask'd me if I heard that he 
was accuſed about the Murder of Dr. Clenche ; 
I told him No, but he never told me any thing 
of this Man at the Bar. | | 

Mr. J. Dolben. What was Milward ? | 

Mr. Hobbs. I do not know how he got his 
Living. | 

Mr. J. Dolben. 

Miſtreſs? 


Mrs. Miko. No, my Lord, I know no more. 


Have you any Body elſe, 


Mr. 7. Dollen. Gentlemen of the Jury, Cle 


the Priſoner at the Bar ſtands indicted for mur- 


thering Dr. Clenche, who, as it now appears, was 
murther d in a Coach by two Perſons that were 
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therein together with the Doctor. The Queſtion 
now before you is, whether Cole was one of 
theſe two? | 

Gamble the Coachman ſwears, That the 
Night Dr. Clenche was killed, he took up three 
Men in Cheapſide, ſet one of them down at Gray's- 
Inn, and drove on to Dr. Clenche's Houſe ; the 
Doctor was not at Home, then the third Man 
came in again to the Coach, and he drove to the 
Blue-Boar's-Head, an Alehouſe by Clement's-Inn, 
and ſet thoſe three Men down there, and twas 
then about Eight of the Clock. BY | 

Sykes the Coachman ſwears, He took up two 
Men at Fetter-Lane End in Fleet-Street, and by 
their Directions drove to Brownlow-Street, where 
the Doctor lived, whom they got into the Coach, 
and he drove as far as Aldgate, and through the 
Gate, and then came back to Leadenball; was 
ſent by the two Men in the Coach to buy a 
Fowl ; when he returned they were gone, but the 
Doctor found dead in the Coach; and *twas now 
half an Hour paſt Ten. 

The Queſtion now, as I ſaid before, is, Whe- 
ther Cole the Priſoner at the Bar, was one of 
theſe two Men? 

The Woman tells you, Mikward her Husband 
told her, that he and Cole were in the Coach with 
Dr. Clenche, and that they two kill'd Dr. Clenche, 

She likewiſe tells you, her Husband told her, 
that Cole and her Husband went out from the 
Blue-Boar's-Head near Clement's-Inn, and left only 
Harper behind. 

The Court hath already declar'd to you, That 
her Evidence, being only what her Husband 
told her, is no Evidence in Law to take away a 
Man's Life, eſpecially when it is ſingle, without 
any Circumſtance to confirm it, as here tis. But 
that is not all, there is a very great Evidence, that 
what ſhe ſays her Husband told her, is falie. 

He told her, ſhe ſays, that he and Cole went 
from the Blye-Bear's-Head and kill'd the Doctor, 
leaving only Harper behind. EI o. 

The Maſter of the Houſe, and his Servant 
(Witneſſes which ſhe: produceth) both ſwear, 
That her Husband went out alone, and left two 
Men behind, who both ſtaid in the Houſe till 
Mikward return'd, which was about Eleven of 
the Clock. The Maſter, tis true, cannot ſay 
that Cole is one of the two, but the Servant is 
very poſitive he is, and both are poſitive, that 
two Men that Milward left behind, continued 

in the Houſe till Mlward return'd at Eleven of 
the Clock. Theſe two Mens Depoſitions do 
plainly contradict her Story, and if they ſwear 
true, Cole the Priſoner was not one of the Per- 
ſons that kilFd the Doctor. 11755 

You have all heard, I am ſure, that one 
Harriſon hath been convicted by a Jury in this 
Place for the Murder of Dr. Clenche : If he was 
one of the two, then :Milward, by his own Con- 
feſſion (if his Wife ſwear true) was the other; 
but this you cannot take notice of, the Record is 
not produced, neither hath the Priſoner taken 
notice of it. 'The Queſtion is only, Whether Cole 
be guilty of the Murder ? which I leave to you 
upon the Evidence you have heard. 


The Fury baving confidered the Verdict, re- 
turn d, That the Priſoner was Not Guilty. 
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Tueſday, Fan. 31. 1692. 
P the Court erected in Heftminſter- 
ae, for the Trial of the Lord 
F 1 T8 10-4 for the Murder of I illiani 

4 Mountford ; 
i About 12 a Clock this Day, the 
Lords came from their own Houſe 
in their Robes, in Proceſſion in this manner into 


the Court. 
Firſt, the Lord High Steward's Gentlemen- 


| Attendants, two and two. 


Then the Clerks of the Houſe of Lords, with 
the two Clerks of the Crown in the King's-Bench 
and Chancery, two and two. | 

Then the Maſters in Chancery, two and two. 

Then the Judges, eight of them, two and two. 

Then the Peers eldeſt Sons, and Peers Minors, 


two and two. 
J hen four Serjeants at Arms with their Maces, 


two and two. | 

J hen the Yeoman Uſher of the Houſe. 

Then the Peers according to their Seniority, 
beginning with the youngeſt Baron, two and 


Then four Serjeants at Arms with their Maces, 
two and two. 

Then Garter King at Arms, and the Gentleman 
Uſher of the Black-Rod : Garter on the Right- 
Hand, and Black-Rod on the Left, carrying the 
W hire Staff before the Lord High Steward. 


Then his Grace the Marquiſs of Carmarthen, 


Lord High Steward, alone. 
When the Lords were ſeated on their proper 
Benches, and the Lord High Steward upon the 


 Wooll-Pack, the two Clerks of the Crown ſtand- 


ing before the Clerks Table, and the Clerk of 
the Crown in Chancery, having their Majeſties 
Commiſſion to his Grace the Lord High Steward 
in his Hand, they both made three Reverences 
to his Grace, and at the third coming up before 


the Wooll-Pack, they did both kneel down, and 


the Clerk of the Crown in Chancery, on his 
Knee, preſented the Commiſſion to his Grace, 


who deliver'd it to the Clerk of the Crown in the 


King's-Bench ; and then with three Reverences, 


they return'd to the Clerks Table, where the 


Clerk of the Crown 'in the King's-Bench opening 


the Commiſſion, commanded Proclamation of 
Silence to be made in this manner. ; 


Clerk of the Crown. Serjeant at Arms, make 
Proclamation. | | | 
Serjeaut. Oyez. 
Clerk of the Crown. Again. 
Oyez. - 
Clerk of the Crown. Again. 
Serjeant. Oye z. 


Clerk of the Crown. My Lord High Steward 


of England, his Grace, does ſtraitly charge and 


command all manner of Perſons to keep Silence, 
and to hear the King and Queen's Majeſties Com- 
miſſion to his Grace my Lord High Steward 


of England directed, openly read, upon pain of 
Impriſonment. ; 

Which Words the Serjeant at Arms repeated 
aloud. | 

Lord High Steward. My Lords, pray be plea- 
ſed to ſtand up and be uncovered whilſt their 
Majeſties Commiſſion is reading. | 

Which his Grace himſelf did, and all t 
Peers. | 

Clerk of the Crown reads. 


 WILLIAMR, 


Ulielmus & Maria, Dei Cratia Anglie, Srotie, 
Francie & Hibernie Rex & Regina, Fidei De- 


fenſores, &c. Chariſſimo Conſanguineo & Conſiliario 


noſtro Thome Marchioni Carmarthen Preſidenti Con- 


ſilii noſtri, Salutem. Sciatis quod cum Carolus Domi- 


nus Mohun nuper de Paroch' S. Clement Dacor. in Comi- 
tat noſtro Middleſex coram dilectis & fidelibus noftris 
Lanceloto Fobhnſon, Arm Carolo Lee, Milit. Samuele 
Buck, Andrea Lawrence, Willielmo Allyſtrey, Thoma 
Harriott,Theophilo Eyton, Nich. Grice, Arm 's, & aliis 
Sociis ſuis Fuſticiariis noſtris ad inguirend. per Sacra- 
ment probor & legalium hominum de Comitat' noſtro 
Middleſex predict. ac aliis viis modis & mediis qui- 
bus melius ſciwerint aut poterint tam infra Libertates 
quam extra per quos rei Veritas melius ſciri poterit & 
inquiri de quibuſcunque Proditionibus Miſpriſſonibus 
Proditionum Inſurrectionibus Rebellionibus Contraſa- 
cturis Tonſuris Ioturis falſis fabricationibus & aliis 


falſitat. Monetæ hujus Regni noſtr. Angl. & aliorum 


Regnorum five Dominiorum quorumeumque ac de qui= 


 buſcunque Murdris Feloniis Homicid” Interfeftionibus 


Burglariis Raptibus Mulierum Congregationibns & 
Conventiculis illicitis verborum Prolationibus Coadu- 
nationibus Miſpriſionibus Confederationibus falſis 
AlleganciisTranſgrefſionibusRiotisRoutisRetentioni- 
bus Eſcapiis Contempt. falſitat. negligentiis Concela- 
mentis manutenent, Oppreſſionibus Cambiparciis 
Deceptionibus & aliis Malefactis Offenſis & Injuriis 
quibuſcunque. Necnon acceſſariis eorundem infra 
Comitat predict. (tam infra Libertates quam extra) 
per quoſcunque & qualitercunque habit. fact. perpe- 
trat. ſive Comiſſ. & per quos vel per quem cui vel qui- 
bus quand. qualiter & quomodo & de aliis Articulis & 
Circumſtantiis premiſſ. ſeu eorum aliquod vel aliquem 
qualitercunque concernend. plenius veritat. & ad eaſ- 


dem Proditiones & al premiſſ. aundiend. & termi- 


nand. ſecundum Legem & Conſuetudinem Regni noſtri 


: Ang. nuper aſſig nat. de Felonia & Murdro per ipſum 


Carolum Dominum Mohun Commifſſ. & perpetrat. per 
ſacrum proborum & legalium hominum Comitat* noſtri 
Midaleſex predict. indictat. exiſtit. Nos Conſiderantes 
quod Fuſtitia eſt Virtus excellens E9 Altiſſimo compla- 
cens Volenteſque quod predict. Carolus Dominus Mo- 
bun de & pro Felonia & Murdro unde ipſa ut prefer- 
tur indiftat. exiſti coram Nobis in preſenti Parlia- 
mento noſtro ſecundum Leges & Conſuetudines hujus 
Regni noſtri Augl. Audiatur, Examinetur Senten- 
tietur & Adjudicetur, ceteraque omnia ＋ in has 


parte pertinent debito modo exerceantur & exequan- 
* | Far. 
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tur. Ac pro eo quod Officium Seneſchall. Ang. 
(cujus prefentia in hac parte requiritur ) ut accepi- 
mus jam vacat. Nos de Fidel:tate Prudentia pro- 
vida Curcumſpectione & Induſtria voſtris plurimum 
Confidentes, Ordinavimus & Cunſtituimus vos ex hac 
Cauſa Seneſchall. Augl. ad Officium illud cum ginn 
bus eidem Officio in hac parte debit & pertinend 
(Bac vice) gerend. orcupaud. & exercend. & ideo 
vobis Mandamus quod circa premiſſa diligenter iu- 
tendatis & omnia que in hac parte ad Offictum Se- 
neſchall. Angl. pertinent & requiruntur ¶ hac vice) 
faciatis Exerceatis & Exequamini cum effeciu. In 
enjus rei Teftimonium has Literas noſtras fieri fe- 
cimus Patentes. Teftibus Nobis ipſis apud Weſtm. 
triceſimo primo die Fanuarii Anno Regui naſtr. 
Quarto. | 


Per ipſum Regem propria Manu Signat. 
CHUTE. 
GOD Save King William and Queen Mary. 


Then Proclamation was made for all Perſons 
but the Peers to be uncovercd, | 

After which, their Majeſties Writ of Certiorari, 
directed to the Commiſſioners of Oyer and Termi- 
ner for the County of Middleſex, to remove the 
Indictment found before them againſt the Lord 
Mobhun, with the Return thereof, and the Record 
of the Indictment, were read by the Clerk of the 


_ Crown in the King's-Bench : Thus, 
Ulielmus & Maria, Dei Gratia An- 


Clerk of the 
Crown. gliæ, Scotia, Tranciæ & Hiberniæ 
Rex & Regina, Fidei Defenſores, &c. Dilectis 
& Fidelibus noſtris Lanceloto Fohnſun, Armigero, 
Carolo Lee, Militi, Samueli Buck, Audreæ Laws 
rence, Willielmo Alleftree, Thome Harriott, Theo- 
Philo Eyton & Nicholao Grice, Armigeris, Salutem. 
Vobis Mandamus quod Indictamentum de Felonia & 
Murdro unde Carolus Dominus Mohun nuper de Pa- 
rochia Sancti Clementis Dacorum in Comitatu noſtro 
Middleſex coram Vobis in Comitatu noſtro Middleſex 
predict. & pencs vos jam ramanen. indictatus exiſtit 
ut dicitur, cum omnibus illud tangentibus nobis in 
preſenti Parliameuto noſtro ſub ſigillis veſtris vel 
unius veſtrum deliveretis indilate una cum hoc brevi. 
Teſtibus nobis ipſis apud Mæſimonaſterium wiceſimo 

octavo die Fanuarii Anno Regui noftri Quarto. 
CHUTE. 

Virtute iſtius brevis mihi & aliis direfti Indicta- 
mentum in eodem brevi mentionatum cum omnibus ea 
taugentibus Domino Regi & Dominæ Reginæ in 
preſenti Parliamento ſub ſigillo meo in iſto brevi con- 
tenta in quadam Schedula huic brevi aunexa mitto 
Prout interim mibi precipitur. 

Reſponſ. 

Lanceluti Fobnſon, Armigeri, unius Fuſticiariorum 
dictorum Domini Regis & Domine Regine ad inqui- 
rendum, &c. infra Teripti 
| LA. JOHNSON 


Middleſex ſſ. Memorandum quod per quandam Ju- 
quiſitionem captam pro Domino Rege & Domind Re- 
gina apud Hicks-Hall in S. Fobn-Street in Comitatu 
Middleſex Die Martis ( ſcilicet ) dectmo ſeptimo die 
Fanuarii Anno Regni Domini & Domine uoſtrorum 
Gulielmi & Mariæ Dei Gratia Anglia, Scotia, 
Lranciæ & Hiberniæ Regis & Regine Fidei Deſeu- 
ſorum, &c. Quarto, coram Lanceloto Fobnſon, Arm 
Carolo Lee, Milite, Samuele Buck, Andrea Lawrence, 
Willelmo Alleſtree, Thoma Harriott, Theophilo 
Hyton & Nicholao Grice, Armigeris, & aliis Sociis 

uis Fuſticiariis dictorum Dome Regis && Domine 
Yor, IV. | 


507 
Regine ad inquirendum per Sacramentum proborum 
& legalium Homiuum Comitatus Middleſex predicti 
ac alus viis modis & mediis quibus melius ſciueriut 
aut poterint, tam infra libertates quam extra per quos 
rei veritas melius ſciri poterit & inquiri de quibuſ= 
cungue Proditionibus Mſpriſionib us Proditionum In» 
ſurrectionibus Rebellionibus contraſacturis tonſuris 
falſis Fabricationibus Haliis falſſtatil us monete hujus 
Regni Angliæ G aliorum Regnorum five Dowtiniorum 
quorumeunque ac de quibuſcungue Murdris Felouits 
Homicidus & Iuterfectionibus & aliis Articulis & 
Offenſis in Literis patentibus dictorum Domini Regis 
& Domine Reging eis & quibuſcunque quatuor vel 
pluribus eorum inde directis [pec:ficatis, necnon acceſ= 
ſariis eorundem infra Comitatum preditium tam infra 
libertates quam extra per quiſeunque & qualitercuuque 
babitis factis perpetratis five commiſſis ac de aliis Ar- 
ticults & Circumftantits premiſſa & eorum aliquod vel 
aliquem qualitercumque concernentibus plenius veri- 
tatem & adeaſdem proditiones & alia premiſſa audien= 
dumꝰ& termmandum ſecundum legem Ecoiſuetudmen 
hajus Regni Anglie afſignatis per Sacrament um Sa- 
much Philippe, ThomaHead, Georgii Sparkes,T homæ 
Lunn, Fobannis Waterman, IWilkelmi Keyte, Fohan- 
nis Uſher, Willielmi Pangborne, Arthuri Alltborne, 
Il illielmi Deverell, Facobi Garriſon, Authonii Hart- 
ley, Roberti Rogers, Thomæ Knight & Thume Long 
proburum & legalium hominum Comitatus preditti ad 
tunc & ibidem juratorum & oneratorum ad inquireu= 
dum pro dicto Domino Rege & Domina Regina & 
pro corpore Comitatus præd preſentatum exiſtit modo 
& forma prout patet in quodam Indittamento buic 
Schedule annexo. 

LA. JOHNSON. 


Middleſex ſſ. Furatores pro Domino Rege Es Domi- 
na Regina ſuper Sacramentum ſuum preſentant quod 
Richardus Hill nuper de Parochia Santti Clementis 
Dacorum in Comitatu Middleſex Generoſus & Carolus 
Dominus Mohun nuper de Parochia preditts in Comi- 
tatu predicto Deum pre oculis ſuis non hab entes ſed 
inſtigatione Diabolica moti & ſeducti nouo die Decem- 
bris Anno Regni Domini & Dominæ noſtrorum Guli= 
elmi & Mariæ Dei Gratia Anglia, Scotia, Francia 
& Hiberniz Regis & Regina, Fidei Deſenſorum, 
&c. Quarto, v1 & armis, &c. apud Parochiam pre- 
dictam in Comitatu predicto in & ſuper quendam 
IWillielmum Mountford Generoſum in pace Die & 
dictorum Domine Regis & Domine Regine nunc ad 
tunc & ibidem exiſtentem Felonice voluntarie & ex 
malitiis ſuis precogitatis inſultum fecerunt. Et quod 


| predifFusRichardus Hill cum quodam Gladio(Anglice 


a Rapier) de ferro & Chalybe confecto valoris quiu- 
que Solidorum quem ipſe idem Richardus Hill in manu 
ſua dextra ad tunc & ibidem extractum habuit ES 
tenuit præfatum Il ilielmum Mountford in & ſuper 
dextram parte cerporis ¶Auglics the Right-ſide of 
the Body) ipſius Willielmi Mountford prope dextram 
Mammillam ( Anglice the Right Pap) ejuſdem Wit 
lielmi ad tunc & ibidem Felonice voluntarie & ex ma- 
litia ſua precogitata percuſſit & pupugit ( Anglice did 
ſtrike and thruſt) dans eidem Hillielmo Mountford ad 
tunc & ibidem cumGladioextratto predicto in & ſuper 
predittam dextram partem corporis ipſius Millielmi 
Aount ford prope dict am dextram Mammillam ejuſ= 
dem Millielmi unum Vulnus mortale latitudinis unius 
pullicis & profunditatis viginti pollicum, de quo gui- 
dem vulne re mortali predictus Willielmus Mountford 
a predicto nono die Decembris Anno ſupraditio uſque 
decimum diem ejuſdem Menſis Decembris Anno ſupra 
dicto apud Parochiam praditftam in Comitatu predicto 
languebat & languidus vixit, quo quidem decimo die 
Tet 2 Decembris 
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Decembris Anno ſupra dicto predictus Millielmus 
Afountjord de vulnere mortali predicto apud Paro- 
chiam predictam in Comitatu predicto obiit. Et quod 
predict us Carolus Dominus Mobun tempore Felonta & 
AMurdri predict. per prefatum Richarditin Hill modo 
& forma predictis Felonice voluntarie & ex malitia 
ſua precogitata fattorum 2 perpetratorum ad tuuc 2 


ibidlem Telouice voluntarie & ex malitia ſua precogi- 


tata fuit preſens auxilians abettans confortans a/= 
ſens £9 manutenens prefatum Richardum Hill ad 
prediftum Willielmum Mountford in ford predict 
Felonice voluntarie & ex malitia ſua precogitata in- 
terficiendum & murdrandum. Et fic Furatores pre- 
dittt ſuper Sacramentum ſuum predictum dicunt quod 
predict us Richards 1 & Carolus Dominus Mobun 
prefatum WHillielmum Mountford modo & forma pre- 
dicłis Felonice voluntarie & ex malitits ſuis preco- 
gitatls mterfecerunt & murdravernut contra pacent 
dittorum Domini Regis & Donunæ Regine nunc, 
cormnam & dignitates ſuas, Kc. 


Then his Grace remov'd from the Wooll-Pack 
to the Chair, which was placed upon an Aſcent 
juſt before the uppermoſt Step of the Throne, 
and teated h:m:iclf in the (hair. 


Cl. of Cr. Serjeant at Arms, make Proclama- 
tion. | 

Serjeant. Oyez. 

Cl. of Cr. Chief Governor of the Jever of 


London, return the Precept to you directed, to- 
gether with the Body of Charles Lord Meu your 
Fritoner, forthwith into the Court, upon Pain and 
Peril will fall thereon. 

Then the Deputy-Governor of the Tower 


bro ght the Lord Moby to the Bar, having the 


Ax carried before him by the Gentleman Gaoler 
of the Toter, who ſtood with it at the Bar, on 
the Right-Hand of the Priſoner, turning the 
Edge from him. 

'1 he Fritonerat his Approach to the Bar, made 
three Bous, one to his Grace the Lord High 


Steward, the other to the Peers on each Hand, 


and bis Grace and all the Peers returned the 


Salute to him. 


Lord High Steward. My Lords, my Voice 


will nor ſerve to ſpeak at ſuch a Diſtance, fo as 


to be heard, and therefore I muſt beg leave of 


your Lordſhips to come down to the Wooll-Pack 


again. 
Lords, Ay, Ay. 
Then his Grace came down, and ſeated him- 


ſelf on the Wooll-Pack. 


I ord High Steward, My Lord Mohnn, I am to 
let your Lordſhip know, you are not to hold up 


your Hand upon your Arraignment ; and I am 


to let you that are Council at the Bar likewiſe 
know, that both you and the Witnefles, are to 
direct yourſelves to the Court, in the Style of 
My Lords, ſpeaking to the Court. 

Then there was a little Pauſe, after which his 
Grace addreſſed himſelf to the Priſoner thus. 

L. High Steward. My Lord, you are brought 
here before this Supreme Court in order to your 


Trial. 


The Charge againſt you is, for the Murder 
of one of the King's Subjects, which is a Crime 


the King will at no time paſs over in the meaneſt 


Man's Caſe, without making a ſtrict Inquiry into 
the Offence, and cauſing due Puniſhment to be 
inflicted on the Offender. ; 

This, my Lord, is charged upon you, not by 
any ſlight Information, but by the Grand In- 


* 


queſt of this County, made up of Gentlemen of 
good Worth and Conſideration. It is true, that 
this Inqueſt does not amount to much more than 
a bare Accuſation; and thereſore it ought not 
to be made any ute of, fo az to prejudice your 
Lordſhip's Trial; but it is that which is the 
Ground of preſenting this Black Crime before my 
Lords your Peers, who cannot receive it without 
ſome Trouble, to find any one of their Body 
ſuſpected to be guilty of an Action 1o Diſhonour- 
able as this is repreſented to their Lordſhips. 

My Lord, you are a very young Man, and 
therefore it is to be hoped, you cannot ſo early 
have had your Hands in Blood. And the fame 
Reaſon, becauſe you are ſo young, may, per- 
haps, make you conceive, that you are under 
ſome greater Diſadvantage in making your De- 
fence, than you would be if your Experience had 
been longer. 

But to remove any Miſapprehenſion you can 
have of that kind, it is very proper to put your 


Lordſhip in mind, that you have the good For- 


tune now, to be tried for this Fact in full Par- 
liament, where no Evidence will be received, 
but ſuch as muſt be manifeſt and plain, beyond 
all Contradiction; ſo that you have nothing to 
fear here, but your own Guilt. 

In the next Place, my Lord, you need not be 
diſcourag'd for the want of Council, for the Ho- 
nour of this Court is ſuch, as will take care to in- 
form you of any Advantage that the Law can 
give you. And you may be farther aſſured, that 
no Art or Skill in Arguing, can take any Flace 
here, either againſt your Innocency, or to divert 
my Lords from doing you exact Juſtice. Nay, 
I dare preſume to ſay, on the Part of my Lords, 
that if there be Room for any Abatement of Se- 
verity, you may reaſonably expect to find it from 
their Lordſhips. 

1 heſe Confiderations, my Lord, cannot but 
give you great Conſolation under your unhappy 
Circumſtances, it being moſt certain, that nothing 
but your own Crimes can hurt you, 

But at the ſame time I muſt tell you, that your 
Lordſhip is not to flatter yourſelf with an Expecta- 
tion or Hope, that any Favour will be ſhewed you 
beyond what Honour and Juſtice can allow : 
And I hope you have well conſidered, that it is 
no leis than your Life, your Honour, and your 
Eſtate, that you are now to defend, inſomuch, 
that I cannot doubt but your Lordſhip has recol- 
lected and prepared yourſelf for the Defence of 
what ſo very much concerns you. 

I will not therefore detain you any longer than 
to give you ſome Directions in the Order and 
Method of your Trial; and thoſe are, that your 
Lordſhip do give Attention carcfully to the 
Reading of your Indictment. That you give 
no Interruption to the Council or Witneſſes 
when they ſpeak againſt you; and when the 
proper time ſhall come for your Witneſſes to be 
examined, and that you are to be heard in your 
own Defence, I will give you due notice of it. 

Your Lordſhip may alto be certain, that when 
it ſhall come to your turn to ſpeak, you ſhall be 
heard with all the Patience and Favour that the 
Matter will bear ; and at laſt, when all hath 
been heard that can be ſaid on both Sides, your 
Lordſhip needs not doubt, but that my Lords 
will give ſuch a Judgment as will be ſuitable to 
the Honour, Juſtice and Equity of this great 
Court, Clerk, read the Indictment to my Lord. 
2 Clerk 
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Clerk of the © Marles Lord Mobun, You ſtand 

Crown. © indited by the Name of 
© Charles Lord Mobun, of the Pariſh of St. Clement 
© Danes, in the County of Middlz/ex, for that you, 
together with one Richard Hill of the tame Pariſh 
© and County, Gentleman, who is fled, and with- 
© drawn from Juſtice, not having the Fear of God 
© before your Eyes, but being moved and ſeduced 
© by the Inſtigation of the Devil, the gth Day of 
© December, in the 4th Year of the Reign of our 
© Sovereign Lord and Lady H/l;am and Mary, by 
© the Grace of God of Pngland, Scotland, France, 
and Ireland, King and Queen, Defenders of the 
© Faith, Cc. with Force and Arms, c. at the Pariſh 
© aforefaid, in the County aforeſaid, in and upon 
© one //illiam Monntford, Gent. in the Peace of 
© God, and our ſaid Sovereign Lord and Lady the 
© King and Queen, then and there being, felo- 
© niouſly, wilfully, and of your Malice afore- 
thought, did make an Aſſault. And that he 
© the ſaid Richard Iſill, with a certain Rapier 
© made of Iron and Steel, of the Value of 5s. 
© which he the faid Richard HI, in his Right- 
© Hand then and there had and held drawn, the 
© ſaid //Uliam Monntford, in and upon the Right- 
© fide of the Body of him the faid Hilliam Mount- 
© ford, near the Right Pap of him the ſaid . 
© ham, then and there feloniouſly, wilfully, and 
© of his Malice aforethought, did ſtrike and thruſt, 
© giving unto him the faid //7/liam Mountford 
© then and there, with the Sword drawn aforeſaid, 
© in and upon the aforeſaid Right-fide of the 
© Body of him the ſaid Milliam Mountford, near 
© the 1aid Right Pap of the faid //7/tiam, one 
Mortal Wound of the Breadth of one Inch, 
© and of the Depth of twenty Inches, of which 
© ſaid Mortal Wound the aforeſaid H7/liam Mount- 
© ford, from the aforeſaid ninth Day of December, 
© in the Year aforeſaid, unto the tenth Day of 
© the ſame Month of December, in the Year afore- 
© ſaid, at the Pariſh aforeſaid, in the County 
© aforeſaid, did languiſh, and languiſhing, did 
© live, on which ſaid tenth Day of December in 
© the Year aforeſaid, the aforeſaid Hilliam Mount- 
ford of the Mortal Wound aforeſaid, at the Pa- 
© riſh aforeſtid, in the County aforeſaid, died. 
© And that you the ſaid Charles Lord Mobnn, at the 
* Time of the Felony and Murder aforefaid, by 
© the aforeſaid Richard Hill, in Manner and Form 
© aforeſaid, feloniouſly, wilfully, and of his Ma- 
© lice afore-thought, done and committed, then 
and there feloniouſly, wilfally, and of your 
* Malice afore-thought, were prefent, aiding, 
* abetting, comforting, aſſiſting and maintaining 
* the a'orefiid Richard Hill, the ſaid Milliam 
* Mountford in Form aforeſaid, feloniouſly, wil 
* fully, and of his Malice afore-thought to kill 
and murder. And fo that you the ſaid Charles 
Lord Mobun, and the ſaid Richard Hill, the ſaid 
* William Mountford in Manner and Form afore- 
© faid, feloniouſly, wilfully, and of your Malice 
* afore-thought, did kill and murder, againſt the 
* Peace of our faid Sovereign Lord and Lady the 
* King and Queen, their Crown and Dignity. 


How fay you, Charles Lord Mohun, Are you 
Guilty of this Felony and Murder, or not Guilty ? 
L. ilohun. Not Guilty, my Lords. . 


Clerk of the Crown. How will your Lordſhip 


be tried ? 


L. Mobun. By God and my Peers. 


Clerk of the Crown, God ſend your Lordſhip 
a good Deliverance, 

L. High Steward. Will your Lordſhips pleaſe 
that the Judges may be covered ? 

Lords. Ay, Ay. 

Then the Judges put on their Caps. 

Clerk of the Crown. Serjeant at Arms, make 
Proclamation. | 

Serjeant. Oyez. 

Clerk of the Crown. If any one will give Evi- 
dence on the Behalf of our Sovercign Lord and 
Lady the King and Queen's Majeſties, againſt 
Charles Lord Mohun the Friſoner at the Bar, let 
them come forth, and they ſhall be heard, for 
now he ſtands at the Bur upon his Deliverance. 

L. High Stezzard, You Gentlemen that are of 
the King's Council, will you begin ? 

Mr. Serj. Thompſon, May it pleaſe your 
Lordſhips, I am of Council for the King and 
Queen, againſt my Lord Moh»n the Frifoner at 
the Bar, who ſtands indicted for the Murther of 
one Nilliam Mountford. 

L. Mobun, My Lords. 

L. High Steward. My Lord Mobun, what 
does your Lordſhip fay ? 

L. Mobun. Do not your Lordſhips think it 
proper, that I ſhould have Pen, Ink and Paper? 

Lords. Ay, by all means. 

L. High Steward, Yes, give my Lord Pen, 
Ink and Paper. 

Which were carried to him by one of the Clerks. 

L. High Steward. Go on, Sir, now. 

Mr. Serj. Thompſon. My Lord Mobun ſtands 
indicted here before your Lordſhips, for the Mur- 
der of one H/illiam Mountford, and the Indictment 
ſets forth, that one Richard Hill, who is fince fled 
from Juſtice, did upon the gth of December laſt, 
make an Aſſault upon this fame Milliam Mount 
ford, and that the faid Lord Mobun, did likewiſe 
make that Aſſault, The Indictment particularly 
ſets forth, that this Hill, by a Sword or Rapier, 
which he had in his Hand, did give this Milliam 
Mountford a Wound on his Right-ſide, and that 
Mountſord did languiſn of that Wound till the 
next Day, which was the roth of December, when 
he died ; and that at the Time of the giving the 
Wound, my Lord AMobun was preſent, and was 
aiding, abetting, aſſiſting, and comforting of 
Hill; and thereupon we do ſay, he is Guilty of 
this Murder, and for this he ſtands indicted. It 
is my Duty to open the Indictment to your Lord- 
ſhips, we ſhall call our Proofs, and give you the 
Evidence, and then leave it to your Lordſhips 
Judgment. 

Mr. Att. Gen. Sir ohn Somers. My Lords, the 
Indictment has been open'd, and by that your 
Lordſhips ſee, the Noble Lord at the Bar ſtands 
charged with the High Crime of Murder. 

My Lords, his Peerage gives him a Right to 
be tried in this Great and Noble Court ; and 
as my Lord has juſt Reaſon to put a high Value 
upon this Privilege, ſo on the other Hand, 
their Majeſties, who are making Inquiſition for 
the Blood of one of their Subjects, have a full 
Aſſurance, that no Compaſſion for my Lord's 
Youth, no Conſideration for his Quality, or Re- 
gard for one of your own Order, will make your 
Lordſhips unmindful of the heinous Nature of the 
Crime, or cauſe any Variation in the Steadineſs 
of your Juſtice. 

Ir is true, my Lords, the Difference between the 


Trial of a Peer and a Commoner is very rents 
| ut 
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but there is no Difference in the Crime, whether 
committed by one or the other: Ir is the ſame 
Law by which they muſt be tried and judged ; 
and that Fact which would be Murder in the 
meaneſt Subject, is no leis than Murder if com- 
mitted by the greateſt Peer. 

My Lords, it is not inſiſted upon, that the 
Noble Lord at the Bar gave the Mortal Stroak- 
with his own Hand; Nor is it to alledged in the 
Indictment: The Indictment findeth the Wound 
to have been given by the Hand of Richard II,; 
but if my Lord the Priſoner was of his Party, if 
he concurr'd with him in the Thing, if he was 
preſent and abetting to the Fact, though he did 
not ſtrike a Stroak. though he was no more than 
a Looker-on when the I hing was done, the Law 
faith, He is a Principal in the Murder. 

Whether my Lord's Caie will fall within this 
Rule, is the Point for your Lordſhips to deter- 
mine, when the Witneſſes are heard. 

My Lords, it is my Part to give an Account 
of the Nature of the Evidence, to the end, that 
your Lordſhips may more eaſily go along with 
the M itne es, as they are examined, and more 
_ make your Obſervations upon what they 

ay 


— 


This I ſhall do as ſhortly, and as exactly as I 
can, withour pretending to aggravate any thing, 
which I could never think did become any one 
in my Station; and I am ſure, would be to very 
little purpoſe before ſuch a Judicature as this ; 
for after all, your Lordſhips will found your 
Judgments upon the Fact, not as it is repreſent- 
ed by us, but as it appears upon the Oaths of the 
Witneſſes. | 

The Time when the Fact for which my Lord 
is to be tried was committed, was the gth Day of 
December laſt. 

The Occaſion of it, was this. 

Captain Hill, the Perſon mentioned in the In- 
dictment, had for ſome time before made Ad- 


dreſſes of Courtſhip in the Way of Marriage, to 


one Mrs. Braceg:rdle, an Actreſs in the Play- 
Houle; But theſe Propoſals were totally reject- 


ed. 'I his put Mr. Hull in a very great Rage, 


and he declared, that Mr. Mount ford (the Perſon 
ſlain ) was the only Man that ſtood in his way, 
and with many Execrations, expreſſed his Refs. 
lution to be revenged upon him: This he did 
at ſeveral times, and before ſeveral Perſons. 

The ſame Day the Fact was committed, in 
the Morning, my Lord, who is now at the Bar, 
and Captain Il, went together to hire a Coach 
to go to Totteridge, and directed the Coachman 
to have ſix Horſes ready, but to be waiting for 
them in Drury-Lane near the Play-Houſe, with 
only two Horſes in his Coach, about nine a 
Clock the ſame Night. My Lord and Captain 
Hill dined together that Day, at a Tavern in 
Covent-Garden, and here much of their Diſcourſe 
was about Mrs. Bracegirdle; and both of them did 
freely declare their Opinion, that Mr. Mountford 
lay with her. But the Principal of their Diſ- 
courſe, was in relation to a Deſign which they 


had formed for the ſeizing upon Mrs. Bracegirdle, ft 


and forcing her into a Coach, and carrying her 
away ſomewhere into the Country. | 

This was to be executed that Night; and ac- 
cordingly they were then providing Arms for that 
purpoſe: Mr. Hill did acquaint my Lord, that the 
Soldiers would be ready by the time; and my 
Lord took Notice, that the carrying her off, would 


ſtand Mr. Hill in 50 J. at leaſt. 'Thereupon (as 


our Lordſhips will hear from the Evidence) Mr. 


Hill uſed this Expreſſion, If the Villian reſiſt, I 
will ſtab him; and then my Lord was pleaſed to 
ſay, That he would ſtand by his Friend. 

After they had continued there ſome time, 
being about to part, Mr. Huli told my Lord, 
That unlels he was at the Play-Houſe by fix a 
Clock, the Thing could not be effected, and he 
ſhould be undone : But my Lord promited to be 
there at the time. 

Accordingly they both mer at the Play-Houſe, 
and after they had been behind the Scenes, and in- 
formed themſelves that Mrs. Bracegird/e would not 


be there that Night, they left the Play-Houte. 


But it ſeems they had got Intelligence, that 
ſhe was to ſup that Night at one Mr. Page's Houle 
in Drary-Lane; and therefore they planted them- 
ſelves with their Soldiers near that Place, over 
againſt my Lord Cravern's Houle. | 

Lord High Steward. They; who do you mean? 
Mr. Attorney General, My Lord, the Priſoner at 
the Bar and Mr. Hill. After they had continued 
there for a conſiderable time (I think till towards 
nine a Clock) they began to have a Jealouſy, 
that they might be under ſome Miſinformarion ; 
and therefore ordered the Coachman to drive 
them into Howard-ſftreet, the Place where N:rs. 
Bracegirdle lodged, and obſerving ſome Perions 
walking near her Lodging, they ſaid, they doubted 


they were deceived, and had been betrayed. 


But they ſoon came back again to Drury-Lane, 
and fixed themſelves in their former Station. 
About Ten a Clock, Mrs. Bracegirdle, accompa- 
nied with Mr. Page (at whoſe Houle ſhe had been) 
and with her Mother, and (I think) her Brother, 
going Home; when they came to the Place 
where the Coach ſtood, with the Door open, 


and my Lord at the Bar placed in the Coach; 


and ſeveral Caſes of Piſtols by him, the Soldiers, 
together with Captain Hill, came up to Mrs. 


| Bracegirdle, ſeized upon her, and would have 


forced her into the Coach: Mr, Hull endeavoured 
with Violence, to force away Mr. Page, who 
was then leading her, and {truck him; but Mrs. 
Bracegirdle's Mother holding her about the Mid- 


dle, they could not readily get her into the Coach, 


and during this Struggle, there was an Opportu- 
nity given to Mr. Page to call for Help, and 
ſeveral Perſons coming preſently from the Houſes 
near, and the People in the Street beginning to 
riſe upon them, they found it impracticable to 
effect their Deſign at that Time. 

Thereupon the Soldiers were diſmiſſed, but 
my Lord and Mr. Hill, would not be denied the 
Liberty to wait upon Mrs. Bracegirdle to her Lodg- 
ing, and accordingly, together with Mr Page and 
her Mother, and other Perſons, they went toge- 
ther to Mrs. Bracegirdle's Lodging, at one Mrs. 
Browne's Houſe in Howard-ſtreet. Mr. Mountford's 
Houle was in Norfolk-ftreet, below Howard-ſtreet. 
Howard-ſtreet is a Croſs Street, which leads from 
Arundel-ftreet, and through Norfolk-ftreet to 
Surrey-ftreet ; and ſo it was not poſſible for Mount- 
ord to come to his own Houſe, but whoever 
ſhould fix themſelves in Howard-ſftreet, mult have 
the Opportunity of ſeeing him. . 

As they were going along, Hill ſwore he would 
be reveng'd; but nam'd no- body. 

After that Mrs. Bracegirdle and the Company 
were come to her Lodging, ſne and her Mother, 


and Page went into the Houſe: My Lord * 
an 


ne 
* 
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and Mr. Hil! ſtaid in Howard-ſtreet, and there 
continued tor near two Hours together, and for 
the moſt part of that Time, with their Swords 
drawn. | a ; 

Mr. Moznt{ord, as it happen'd, did not come 
Home till late that Night; fo that their Stay 
being long, my Lord and Mr. Hill thought fit 
to ſend for Wine, and had one or two Bottles, 
which they drank in the Street, near Mrs. Brace- 

irdle's Lodgings. 
1 During this Time, they were heard to ſay 
(that is, one of them was; but which of them, 
by reaſon of the Darkneſs, we cannot tell) that 
if he could not be revenged that Night, he would 
the next Morning; upon which, a Boy, who 
was there with them ; (but who the Boy was we 
cannot diſcover) ſaid, Good my Lord, do not do 
it, alter your Reſolution. I did obſerve before, 


that Mrs. Bracegirdie ſupped that Night at Mr. 


Page's Houſe, and Mrs. Page having heard of the 
great Outrage and Tumult in the Street, and 
that her Husband was gone home with Mrs. 
Bracegirdle, and being under a great Concern 
for his Safety, thought fit to follow him thither, 
As ſhe entred into the Houſe, ſhe ſaw my Lord 
Mobun and Captain Hill near the Door; and pre- 
ſently after, before ſhe could have a full Relation 
of what had happened in Drury-lane, Mrs. Browne, 
the Owner of the Houſe where Mrs. Bracegirdle 
| lodged, came into the Room, and told them, 
_ 'That my Lord Mobun and Hill were waiting for 
Mr. Mountford, and that ſhe was apprehenſive it 
was with no good Intention. 'Thereupon Mrs. 
Page thought it requiſite to go to Mrs. Mountford's 
Houſe to give her Notice of it, and to deſire her 
to find out where her Husband was, and to 
caution him not to come Home, unleſs he brought 
a good Guard with him, 

As ſhe went out, ſheſaw them both with their 
Swords drawn, and ſhe acquainted Mrs. Mount- 
ford with it, who ſent to ſeveral Places in Search 
of her Husband; but ſhe was ſo unfortunate, that 
the Meſſengers could not find him. | 

Whilſt this was doing, the Watch came into 
Howard-ſtreet, being alarm'd at the Report that 
two Gentlemen were drinking in the Street, 
and walking there with their naked Swords. 
The Watch demanded of my Lord Mobun, why 
he had his Sword drawn. My Lord was pleaſed 
to return them this Anſwer, 'That he was a 
Peer of the Realm, and bid them touch him if 
they durſt. They then asked Hill, why his Sword 
was out, and my Lord made the Excuſe for him, 
That Hill had loſt his Scabbord. 1 | 

The Watch erde the Drawer who at- 
tended upon them, and knowing that he lived at 
a Tavern in Surrey:ſtreet, went to inform them- 
ſelves, who theſe Perſons ſnould be, that were 
walking in ſuch a Manner at that time of Night. 
But they were hardly got into the Houſe before 
they heard the Cry of Murder. 

The Witneſſes will inform your Lordſhips, 
that as Mr. Mountford, about twelve a Clock, was 
coming home, my Lord Mobun met him, and 

ſaluted him, Mr. Mountford ſaid, My Lord 
Meobun, What does your Lordſhip do here at this 
time of Night? and my Lord made Anſwer, He 
ſuppoſed Mr. Mountford had been ſent for. No, 
no, ſays Mountford, I came by Chance: My 
Lord faid to him again, I ſuppoſe you have heard 
about the Lady. Mr, Mountford anſwered, I 
hope my Wife has given your Lordſhip no Of- 

2 


for the Murder of W. Mountford. 


IT 
fence, No, ſays my Lord Mobun, It's Mrs. 
Bracegirdle J mean. To this the Reply of Mr. 
Mount ford was, Mrs. Bracegirdle is no Concern of 
mine ; but I hope your Lordſhip does not coun- 
tenance any ill Action of Mr. Hill. 

Upon this Hill came up to them, and ſaid to 
my Lord, It was not a Time to diſcourſe of thoſe 
Matters; and as my Lord continued to talk with 
Abuntford, Hill ſtruck Monntford firſt, and, in a 
manner, at the ſame Inſtant made a Paſs at him, 
and run him clean through the Body, and this 
before Mr. Mountford's Sword was drawn. Im- 
mediately, upon this, there was a Cry of Murder, 
and the Watch came with what haſte they could, 
and took my Lord Mobun, but Hill was fled ; when 
my Lord was taken, his Sword was not drawn. 

As ſoon as my Lord Aſobun was taken, the 
firſt 989 he asked was, If Hill was appre- 
hended ; and when he was told, he was not, he 
{aid he was glad of it, and he did not care if he 
were hang'd for him. And he ſaid, adding at 
the ſame time, That he was ſorry that Mr. Hill 
had ſo little Money about him, and wiſhed him 
all that he had in his own Pocket ; and he did 
then alſo own to the Watch, that he had changed 
Coats with Mr. Hill, and had Hill's Coat on him 
at that time, 

My Lords, this is the Subſtance of the Evi- 
dence, and in this Order, with your Lordſhips 
Leave, we ſhall offer the Proofs to your Lord- 
ſhips; I do not doubt, but your Lordſhips will 
attend to the Evidence with all Care, and will 
determine upon it according to Juſtice and Ho- 
nour, I will detain your Lordſhips no longer, 
but proceed to call the Witneſſes to prove what 
I have opened. 

I. H. Steward. Pray call your Witneſſes toge- 
ther, and let me know who you begin with, 

Mr. Att. Gen, My Lords, We do not know 
what Place is deſigned for the Witneſſes; but if 
they are to be on the other Side, and this Croud 


do interpoſe between us and them, it will be im- 


poſſible for us, who are the King's Council, to 
hear what they ſay, or know how to proceed. 

L. H. Steward. There muſt be Room made 
there for the Witneſſes; where are your Wit- 
neſſes Mr. Attorney? 2 

Clerk of the Crown. If you pleaſe to name them, 


Sir, we will call them. | 

Mr. Att. Gen. Call Mr. Jobn Hudſon, and Mr. 
George Powel, | 

Lord High Steward. I know not how this is or- 
dered, but Way muſt be made there by the Bar, 
that the Priſoner may ſee the Witneſſes, and they 
him. 

Mr. Att. Gen. Yes, wy Lord, by all means. 

Mr. Serj. Tremain. If your Lordſhips — 
the Witneſſes will be moſt conveniently heard, 
if they come and ſtand by us. 

Mr. Att. Gen, If your Lordſhips pleaſe, it will 
not be poſſible either for my Lord at the Bar, or 
for us, to hear what the Witneſſes ſay, unleſs they be 
brought into this Place to ſtand between us. 

L. H. Stew. My Lord Great Chamberlain, be 
pleaſed to give order for them to be brought in 
thither. | 07 

Then the Lord Great Chamberlain went down 
to the Bar. nnn) 
I. Gr. Cham. The Witneſſes muſt be brought 
to this Place. ©6120 2's ; 440 

And accordingly, Way was made for the Wit- 

| | O11 4 | neſſes, 
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neſſes, as called, to ſtand at the Bar between the 
Pri ſoner and the King's Council. 

L. H. Stew, Give me the Name of him that 
you begin with. | 

Mr. Att. G. We begin, my Lords, with Mr. John 
Hudſon. Who came to the Bar, and one of the Clerks 
held the Book to him, upon which be laid his Hand. 

Cl. of the Cr. Hearken to your Oath, Sir; The 
Evidence that you ſhall give on the Behalfof our 
Sovereign Lord and Lady the King and Queen's 
Majeſties againſt Charles Lord Mobun, the Pri- 
ſoner at the Bar, ſhall be the Truth, the whole 
Truth, and nothing but the Truth: So help you 
God. (Then he kiſſed the Book.) 

Mr. Att. Gen. Mr. Hudſon, Do you give my 
Lords an Account whatyou know of any Appli- 
cations of Courtſhip made to Mrs. Bracegirdle by 
Mr. Hill, and what became of it; and what you 
heard Hill ſay about her, or about any one elſe 
relating to that Matter. 

Hudſan. My Lord, I had the Honour to be 
invited to Supper with my Lord Mohun, at the 
Roſe-Tavern in Covent-Garden, where I found 
Captain ill with his Lordſhip. | 

Mr. Att. Gen. When was this, Sir? tell the time. 

Hud. This was three Nights before this un- 
fortunate Accident happen'd, there I found Cap- 
tain Hill, and we ſupped together; and after 
supper, Captain Hill raiſed a Diſcourſe of Mrs. 
Bracegirdle and Mr. Mountford ; fays he, I ſhould 
not doubt the Succeſs of my Amour with Mrs. 
Bracegirdle, if I were not obſtructed by Mount- 
ford, whom I deſign to be the Death of: This is 
Truth upon my Oath. My Lord Mobun was in 


the Company; but I cannot fay that my Lord 


made any Reply to the 'Thing, or took any Notice 
of it: But this Captain Hill did ſay, not only 
then, but ſeveral times before. 
Mr. Att. Gen. Did he fay it at any other time 
in your Hearing? | 

Hud. Ves, ſeveral times before. 
Mr. Att Gen. Do you know any thing more 
of this matter ? | 

Hud. No more, than that my Lord Mobun, 
that very Night that Mr. Aſount ford was killed, 
and Capt. Hill, came into the Scene Room of the 
Play-Houſe, and my Lord Mobun had Capt. Hill's 
Coat on, and Capt. Hill had my Lord Aſobun's 
Coat on, and they changed their Cloaths in the 
Play-Houſe. I ſaw them change their Cloaths; but 
what their Deſign, was, I cannot tell. 

Mr. Att. Cen. When was that, Sir? 

Hud. That very Night that the Gentleman 
that is dead, Mr. Aſountford, was killed. 

Mr. Att. Gen. You ſay, That my Lord Aſohun 
was preſent when that Diſcourſe of Hill was, 
about Monntford at, the 'Tavern. f 

Hud. Yes, but I cannot ſay my Lord took any 
Notice of it, for he made no Reply that I heard. 

L. H. Stew. Have you done with this Witneſs? 
Mr. Att. Cen. Yes, my Lord, & 
Hud. This is all that I know of the Matter. 
L. H. Stew. My Lord Mobun, have you any 
thing to ſay to this Witneſs; 

L. Moh. No, my Lord. 

Mr: Att. G. Then our next Witneſs's Name is 
George Powell. (Who was ſworn in like manner.) 
Mr. Att. G. Mr Powell, You have heard the Que- 
ſtions that have been ask d Mr. Hudſon. Pray will 
you make Anſwers to them; and give my Lords an 

Account what you know of this Matter. 
Powell. May it pleaſe your Lordſhips, about 


5 or 6 Days before Mr. Aſountford was wounded 

I was in Company with Captain H7//, and he be. 
gan Mrs. Eracegirdle's Health. I told him I would 
pledge it. Says he, I am ſure there is no Bar 
between me and Mrs. Bracegirdic, but Mountford ; 
and I am reſolved to be revenged on him, one 
way or another. About 3 Days afterwards I was 


at Supper with my Lord Mb: and Captain Hill, 


and another Gentleman, and the ſame Diſcourſe 
aroſe again, and Captain Hull whiſpered me in 
the Ear, ſiys he, I am reſolved to have the Blood 
of Mount ford. I told him I did not think it fit for 
him to ſpeak ſo behind a Gentleman's Back, and 
to me, who was his Friend. I faid, I would ac- 
quaint Mr. Morntford what he ſaid, and I did not 
doubt but he would give him the Satisfaction of a 
Gentleman for any Injury he did him. I heard 
no further Diſcourſe at that time, nor do I know 
more of that Matter, till the Night that Mr. 
Mountford was wounded, when I ſaw him lying 
upon the Parlor Floor, and afterward ſaw him 
laid to Bed, and fate up all Night with him, 
and about four a Clock in the Morning, I asked 
Mr. Monntford how the Thing happened. He 
told me Captain Hill killed him baſely; I asked 
him if his Sword was drawn ; Yes, ſays he, but 


it was after I had received my Wound, for whilſt 


my Lord Aſohun talked to me, Hill run me thro”. 

Mr. Att. G. At that time, when thoſe Words 
were ſpoke at Supper, That he deſigned to be 
the Death of Mowntford, was my Lord preſent? 

Powell. Yes, my Lord Mohun was preſent, but 
he was talking to Colonel Tredenham:. 

Mr. Att. C. Did my Lord Mohan fay any 
thing to what Hill ſaid? 

Powell. I did not hear him make any Anſwer 
to it at all. 

Mr. Att. C. Do you know any thing elſe in 
relation to this Fact ? 2 

Powel!. Nothing elſe, but that Captain Hill 
did give a Letter to be delivered to Mrs. Brace- 
girdle, but I know not whether it was delivered 
or not, and he often told me, he would marry 
her with all his Heart. 2 311 | 

Mr. Att. G. You fay you had that Diſcourſe 
with Mount ford, when he lay adying? _ 

Powell. It was about four a Clock, and he 
died about One. 

Mr. Att. G. Was there any thing ſaid about 
my Lord Mohun at that time? 

Powell. Nothing, but that my Lord Mobun was 
talking to him, whilſt the other run him thro”. 

L. H. Stew. If I underſtand you aright, you 
ſay nothing againſt my Lord Mob1n, but his be- 
ing by one time at Supper when Hill ſaid ſome 
Words about Mountford ; and then the other 
thing you 'fay is, what Mountford told you after 
he was wounded, 'That my Lord was talking 
to him, when Il gave him the Wound? 

Powell. Ves, my Lord, That is all that Theard. 

L. H. Stew. Has your Lordſhip any thing to 
ſay to this Witneſs ? ENS 

L. Mohun. No, my Lord. | 
Mr. Att. C. The next Witneſs that we ſhall 
deſire to call is Mrs. Knight. (Ii ho was fworn.) 
Mrs. Knight I have nothing to ſay to my 
Lord Mohun; but what I have to fay, is to Mr. 
Hill. About 4 Days before Mr. Mountford was 
killed, Mr. Hill came to me, and ſpoke to me 
about Mrs. Bracegirdle: He told me he was ſatis- 
fied ſhe hated him. I told him I did not believe 
ſhe hated any Body, or loved any Body? * 

| e 
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aid, ſhe did love ſome Body, but he had 
8 of a Way to be even with that Body. 
Upon the Medneſday Night before Mr. Mountford 
was killed, he came to me as I was coming out 
of the dreſſing Room; faith he, Mrs. Knight, 
jet me ſpeak a Word with you; ſays he, You are 
very great with Mrs. Bracegirdle, and [I deſire you 
to be ſo kind, as to ſpeak to her for me, and I 
would beg of you, if you would give me leave, to 
give her this Letter from me: No, ſaid I, Mr. 
Hill, I beg your Pardon; you ſay ſhe hateth you, 
and if ſhe hateth you, ſhe will not love any Body 
that ſpeaketh for you; and I am not fond of 
creating my ſelf Enemies in the Houſe, know- 
ing I have ſome already. What Enemies, faith 
Mr. Hill, Mountford do you mean? And then 
repeating a great Oath, I ſhall find a Way with 
him ſpeedily. 
L. H. Stew. A Way, with what ? 
Mrs. Knight. A Way with him ſpeedily ; Hill 
faid it of Mr. Mountford. 
L. H. Stew. What do you call this Witneſs for, 
Mr. Attorney? what Uſe do you make of her Evi- 
1 dence againſt my Lord Aſohunꝰ 
3 Mr. Att. G. My Lord, t he Uſe that we would 
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7 the whole Fact from the Beginning to the End, 
= Hill's Malice, and what was the Occaſion of it, 
his Deſign in coming there that Night, and 
what he did, and to Jeave it to your Lordſhips, 
” to judge what Influence this will have, how far 
= it will affect my Lord Aſohun. The next Witneſs 
* is Mrs. Sandys. 
L. H. Stew. What is this Woman's Name? 
Mr. Att. G. Mrs. Elizabeth Saudys. 
- IY (She was ſworn.) 
Mr. Att. C. Mrs. Sandys, give my Lords an Ac- 
9 count, whether you were preſent with my Lord 
hun and Mr. Hill at the Tavern that Day that 
h Mr. Mountford was killed, and what paſſed there. 
"= Sandys. I dined with my Lord Mohuu and 
Captain Hull, at the Three Tuns in Shandois-ſtreet, 
and there aroſe a Diſcourſe about Mrs. Bracegir- 
ale and Hill, and my Lord Mobun asked me, If I 
thought Mount ford had lay with her or no. I faid 
I could not tell; preſently after, ſays my Lord 
Alhun, It will coſt Hill 50 Guineas this Deſign. 
Saith Mr. Hill, if the Villian offers to reſiſt, I will 
ſtab him; ſaith my Lord Mobun, I will ſtand by 
my Friend. When this was done, Mr. Hill de- 
ſired Mr. Brough to borrow a Caſe of Piſtols of 
Captain Leiſter, and he ſaid, he would not borrow 
= them himſelf, for he doubted, if he knew of the 
E Deſign, he would not lend them. When that was 
"IN done, Captain Hill told me, he had a Coach and 
1 ſix Horſes in Mitch- Street, to ſeize Mrs. Bracegir- 
ale, and carry her away into the Country ; and 
my Lord Mobyn ſaid he would ſtand by his Friend: 
And when my Lord Mohun went away, Hin ſaid 
to him, My Lord, if you be not there by ſix a 
Clock, I am ruined. Saith my Lord Mobun, 
upon my Word and Honour 1 will be at the 
Play-Houſe by Six. 
L. H. Stew. My Lord Mohun, have you any 
thing to ſay to that Witneſs ? 
I. Mohun, Yes, my Lord, I deſire to have 
her asked, Whether ſhe is a Maid, or a married 
Woman ? 
L. H. Stew. You hear the Queſtion ; but I do 
not know what Uſe my Lord will make of it. 
Mr. Att. G. You can eaſily anſwer, whether 
you are married or unmarried. | 
VO I. IV. 
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L. H. Stew. That Queſtion is very fair; Are 
you a married Woman or a ſingle Woman ? 

Sandys. I am a ſingle Woman, my Lord. 

Mr. Att. G. Pray, Mrs. Sandys, repeat the Words 
that my Lord Mobun ſaid, when Hill ſaid, if the 
Villian reſiſted, he would ſtab him. | 

Sandys. My Lord Mobun ſaid nothing in the 
World, but that he would ſtand by his Friend. 

L. H. Stew. Have you any further Queſtions, 
Mr. Attorney, to ask this Witneſs ? 

Mr. Att. G. I have nothing more to ask her, 
my Lord, | 

IL. H Stew, What ſay you, my Lord Mobun ; 
would you ask her any thing elle ? 

L. Mobun, No, my Lord. 

L. H. Stew. Then withdraw. (/bich ſhe did.) 

Mr. Att, G. Ihe next Witneſs we call is Mr. 
Rogers. ( Who was ſworn) _ 

L. H. Stew, What is this Witnefs's Name? 

Mr, Att. G. Rogers, my Lord. 

L. H. Stew. What is his Chriſtian Name? 

Mr. Att. G. Fobn. If your Lordſhips pleaſe 
to remember, that the laſt Witneſs, Mrs. Sandys, 
ſaid, that Mr. Hill deſired my Lord Mobun, not 
to fail of being at the Play-Houſe by ſix a Clock, 
and that he was undone if he did not come; 
and my Lord promiſed upon his Word and Ho- 
nour that he would come: Now we call this 
Witneſs to prove, that they met at the Play- 
Houſe according to the Appointment on the gth 
of December. | 

Rogers. My Lord, all that I know of this Mat- 
ter was, That my Lord Mobun and Captain 11] 
were at the Play-Houſe that Night, and that 
which made me take particular Notice of their 
being then at the Play-Houſe, though they had 
been frequently there before together, was, that 
Captain Huli had my Lord Mobun's Coat on, and 
my Lord Mobun had Captain Hill's Coat on. 

Mr. Att. G. Did you obſerve any thing elſe, 
when they were at the Play-Houſe? 

Rogers. Nothing but only ſome Words that 
paſſed between Captain Hi and my Lord Mobun 
when I went to ask them for the Overplus of 
the Money for coming in, becauſe they came out 
of the Pit upon the Stage; he ſaid, he would 
not give it me, but if I brought any of our Ma- 
ſters, he would lit their Noles, or ſomething to 
that Effect. 

Mr. Att. G. What were the Words he faid 
when you asked him for Money ? 

Rogers. I asked them for Money, that they 
6ught to pay more than the reſt that were in the 
Pit, becauſe they came upon the Stage, and they 
would not give it me; but he ſaid, if I brought 
any of our Maſters, he would ſlit their Noſes, or 
cut their Faces, or to that Effect. | 

L. H Stew. My Lord, will your Lordſhip ask 
him any Queſtions ? 

L. Mohun. No, my Lord, 

L. H. Stew. Call another Witneſs then. 

Mr. Att. G. My Lords, with your Lordſhips 
Favour, the next Witneſs that we ſhall call, is the 
Coachman, William Dixon. (Who was ſworn.) 

Mr. Att. G. Mr. Dixon, do you remember 
the Day when Mr. Mountford was killed? | 

Dixon. Yes, Sir. 

Mr. Att. G. Pray acquaint my Lords, what Per- 
ſons you carried in your Coach that Day ; whether 
you carried my Lord Mohun and Mr. Hill, and 
to what Place, and where you waited for them. 

Dixon. If it pleaſe your Lordſhips, Captain 

Uuu Hill 


they went ? 
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Hill and my Lord Mobun came in a Hackney 
Coach to my Gate, where 1 live, and I was 
juſt a going to ſet my Coaches into the Street 
for Hire: They bargain'd with me for fix 


_ Horſes, and I was to have thirty Shillings to ſet 
them down at Totteridge, on this Side Barnet. I 


asx&'d them, Whether they would have me bring 
all the ſix Horſes with the Coach. No, they 
ſaid, a Pair would ſerve to the Play-Houſe, and 
the other four ſhould ſtand at the Pound's End. 
So I went accordingly to the Place appointed, 
over againſt the Horſhoe-Tavern in Drury-lane, 
and a Footman came, and Mr. Hill and he bid 
me drive down lower. So I drove to my Lord of 


Clarc's Door, or thereabouts; and there was 
ſome Soldiers that would have had me go in, 
and ſmoke and drink with them: I told them, 


did never ſmoak, and I did not care for drink- 
ing any thing at that time. With that, my 
Lord Aſobun and Mr. Hill came into the Coach, 
and, as they bid me, I carry'd them into Norfo/k- 
ſtrect, below the Watch-houſe that ſtood there; 
they bid me turn about, and ſtand there; and 
then they went to the ¶Hite-Horſe Tavern, fo 
I did turn about, and ſtay'd as they bid me, 
and they tarried a pretty while before they 
came again, and then they bid me drive back to 


the Place from whence I came, ſo I drove into 


Drury-lane, and they bid me ſtop next to my 
Lord Craven's Houle, this was about ten a Clock, 
and it being ſo late, 1 went Home, and ſent a 
Poſtilion down, to take care of the Coach, ſo 


that what paſſed afterwards, I cannot tell. 


L. H. Kew. What Day or Night, was all this 
you ſpeak of? 

Dixon. Truly my Lord, I cannot tell what Day 
it was, it was in December, as I take it, the 9th, and 
it was Friday I believe, I do not know juſtly. 

L. H. Stew. Did you hear of the Death of Mr. 


AMountford * 


Dixon. Yes, 1 did. 

L. H. Stew, Was it the ſame Day that you 
heard Mr. Mountford was killed ? 

Dixon. No, I did not hear it till the next 


Morning. 


Mr. Att. G. You fay, you went with my Lord 
Mob! and Mr. Hill into Norfolk-ſtreet, and there 
you ſtayed for them, whilſt they went elſewhere ? 

Dixon. Yes, I didſo. | 

Mr. Att. G. Do you know to what Houles 


Dixon. They went to the I Hite-Horſe Tavern, 
to the hithermoſt Houſe on this Side the Strand, 
and they went below to a Door on this Side of a 
Houſe that is not finiſhed yet. | 

Mr, Att. G. Did you hear them uſe any Ex- 


preſſions there? 


Dixon. Theard Hill fay to my Lord Mohun, I 
think there is a Man and a Maid talking, it was 
at the Corner Houſe; faith Hill, We are betray- 
ed, Damn me, faith he, my Lord, let us go and 
threſh him, | 

Mr. Att. G. What did they do then? 

Dixon. I did ſee them do nothing 

Mr. Att, G. Whither did you carry them from 
thence ? | 

Dixcn. To the Place from whence they came, 
in Drury-lane. 

IL. H. Stew. Will your Lordſhip fay any thing 
to this Man ? | 

L. Mohun. I deſire he may be asked, Whether 
he had not Orders to go out of Town with 


us, as ſoon as Mrs. Bracegirdle was put into the 
Coach. 5 

Dixon. If it pleaſe you, Sir, I had Order 
thus, That when we were to go out of Town, I 
muſt drive down into the Hraud, and then round 
about any way that was readieſt and cleareſt to 
get to the Pound; that Order I had, and no other 
Order I had. NT, 

L. H. Stew. Who is your next Witneſs? 

Mr. Att. G. My Lords, the next Witneſs we 
ſhall call, will give you an Account what was 
done in Drury-lane, upon their endeavouring to 
carry her away, and for that we have here Mrs. 
Bracegirdle her elf. 

L. H. Stew. What is this Gentlewoman's Name? 

Mr. Att. C. Mrs. Ann Bracegirdle. | 

(Then ſhe was ſworn.) 

Mr. Att. G. Mrs. Bracegirdle, Pray give my 
Lords an Account of the Whole of your Know- 
ledge of the Attempt that was made upon youin 
Drury-lane, and what followed upon it. 

Mrs. Bracegirdle. My Lord, I was in Prince's- 
ſtreet at Supper at Mr. Page's, and at ten a Clock 
at Night, Mr. Page went home with me; and 
coming down Drury- lane, there ſtood a Coach by 
my Lord Craven's Door, and the Boot of the 
Coach was down, and a great many Men ſtood 
by it; and juſt as I came to the Place where the 
Coach ſtood, two Soldiers came and pulled me 
from Mr. Page, and four or five more came up 
to them, and they knocked my Mother down 
almoſt, for my Mother and my Brother were 
with me. My Mother recovered, and came and 
hung about my Neck, ſo that they could not 
get me into the Coach, and Mr. Page went to 
call Company to reſcue me. Then Mr. Hill 
came with his Sword drawn, and ſtruck at Mr. 
Page and my Mother; and when they could not 
get me into the Coach, becauſe Company came 
in, he ſaid, he would ſee me home, and he led 
me by one Hand, and my Mother by the other. 
And when we came home, he pulled Mr. Page by 
the Sleeve, and faid, Sir, I would ſpeak with you. 

Mr. Att. G. Pray, Mrs. Bracegirdle, did you ſee 
any body in the Coach, when they pulled you 
W 
Mrs. Bracegirdle. Yes, my Lord Mohun was in 
the Coach; when they pulled me to the Coach, 
I ſaw my Lord Mobun in the Coach. And when 
we came Home, Hil pulled Mr. Page by the 


Sleeve, and he ſaid, He would ſpeak with him. As 


they led me along Drury-lane, my Lord Mohun 
came out of the Coach, and followed us, and 
all the Soldiers followed them; bat they were 
diſmiſſed, and, as I ſaid, when we came to our 
Lodging, then Hill pulled Mr. Page by the Sleeve, 
and faid, He would ſpeak with him. Saith Mr. 
Page, Mr. Hill, another time will do, to Morrrow 
will ſerve ; with that, when I was within Doors, 
Mr. Page was pulled into the Houſe, and Mr. 
Hill walked up and down in the Street with his 
Sword drawn. He had his Sword drawn when 
he came along with me. | | 

Mr. Att. C. Did you obſerve him to ſay any 
thing whilſt he was with you? 

Mrs. Bracegirdle. As 1 was going down the Hill 
he ſaid, as he led me, He would be revenged. 

Mr. Att. G. Did he ſay of whom he would be 
revenged? 

Mrs. Bracegirdle. He did not name of whom 


then, but when I was in the Houſe, ſeveral Per- 


ſons went to the Door, and afterwards Mrs. 
Browne 
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7 nt to the Door, and ſpoke to them, 

— the, W har they ſtaid and walked there 
for? at laſt, they ſaid, They ſtaid to be revenged 
of Mr. Mountford ; and then Mrs. Brown came in 
to me, and told me of it. 

L. H. Stew. Who ſaid that? 

Mrs. Bracegirdle. Mr. Hill. 

Mr. Att. C. Were my Lord Mohun and Mr. 
Hill both together when that was ſaid, that they 
{aid to be revenged of Mr. Mountford ? 

Mrs. Bracegirdle. Yes, they were. And when 


Mrs. Brown came in, and told me, I ſent my Bro- 


ther and the Maid, and all the People we could, 
out of the Houſe to Mrs. Mountſord, to deſire her 
to ſend, if ſhe knew where her Husband was, 
to tell him of it, and ſhe did. And when they 
came in a Doors again, I went to the Door, 
and the Doors were ſhut, and I liſtened to hear 
ifthey were there ſtill; and my Lord Mybun and 
Mr. Hill were walking up and down the Street ; 
and by and by, the Watch came up to them, and 


when the Watch came, they ſaid, Gentlemen, 


Why do you walk with your Swords drawn? 
Says my Lord Mobun, I am a Peer of Eng/aud, 
touch me if you dare. 

L. H. Stew. Repeat that again, for I could 
not well hear you: Do you ſpeak of what you 
heard from Mrs. Browne, or what you obſerved 
yourſelf ? 3 

Mrs. Bracegirdle. My Lord, I was within 
Doors, but 1 was liſtening at the Door, and 
heard this my ſelf? they came up to them, and 
ſaid, Gentlemen, Why do you walk with your 
Swords drawn ? 

L. H. Stew. Who asked that Queſtion? 

Mrs. Bracegirdle. The Watch; and ſays my 
Lord Mobun, I am a Peer of England, touch me 
if you dare. Then the Watch left them, and 
they went away, and a little after, there was a Cry 
of Murder, and that is all that I know, my Lord. 

L. Mobun. My Lord, I deſire this Witneſs 
may be asked, How long after this Paſſage that 
ſhe ſpeaketh of, was it that ſhe heard Murder 
cried in the Street, 

L. H. Stew. You hear the Queſtion, Mrs. 
Bracegirdle ; M hat ſay you to it? 

Mrs. Brace girdle. My Lord, I believe it was 
about a quarter of an Hour after, to the beſt of 
my Memory. 

L. H. Stew. What do you mean, a quarter of 
an Hour after the Watch asked the Queſtion? 

Mrs. Bracegirdle. Yes, my Lord. 

T hen the Earl of Mulgrave ſtood up. 

L. H. Stew. My Lord Mulgrave. 

E. of Mulgrave, My Lord I deſire to ask this 
Witneſs a (ns. If I heard her aright, I 
think ſhe ſaid, 'I hey threatned to be revenged of 
Mr Mountford, 1 deſire to know of her, whether 
my Lord Mohun did threaten him? 

Mrs. Bracegirdle, I do not know indeed; but 
when Mrs. Browne asked them, What they ſtaid 
there for? They taid, To be revenged of Mr. 
Mouutſord. I did not hear them my ſelf, but 
Mrs. Brownecame in and told me ſo. 

Mr. Att. G. Mrs. Bracegirdle, I think, If I did 
not miſtake, you ſaid, When the Watch came up 
they asked them, Why their Swords were drawn? 

Mrs. Bracegirdle. Yes, and my Lord Mohun made 
Anſwer, He was a Peer of England, and bid them 
touch him if they durſt, and they went away. 

Mr. Att. G. My Lord, the next Witneſs 
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that we call, ſhall be Mr. Gawen Page, at whoſe 
Houſe Mrs. Bracegirdle ſupped that Night. 

(He was ſworn.) 

Mr. Att. G. Mr. Page, I ſuppoſe you remem- 
ber the Night, when Mrs. Bracegirdle ſupped at 
your Houle ? 

Mr. Page. Yes, my Lord. 

Mr. Att. G. I pray give an Account of your 
whole Knowledge about this Matter, what hap- 
pen'd that Night. | 

Mr. Page. About ten a Clock at Night, on 
Friday the ninth of December laſt, going down 
Drury-lane, with Mrs. Bracegirdle, whom I led 
juſt againſt my Lord Cravzern's Houſe 

L. H. Siew. Pray, Sir, ſpeak out, and tell us 
what time it was. | 

Mr. Page. About ten a Clock at Night, on 
Friday the ninth of December laſt, going down 
Drury-lane, and leading Mrs. Bracegirdle, right 
againſt my Lord Craven's Door, ſtood a Coach, 
where two Soldiers preſſed in between me and Mrs. 
Bracegirdle, and parted us: I asked what that was 
for? But they took hold of Mrs. Bracegirdle, and 
immediately they would jm forced her into the 


Coach; Captain Hill, whojn I ſaw there with his 
Sword drawn, made ſeveral Blows at me. | 

L. H. Stew, Who would have forccd her into 
the Coach? 

Mr. Page. 'The Soldiers would. 

Mr. Att. G. Pray go on, Sir, what follow'd 
after that? 

Mr. Page. I ſay, Captain Hill made ſeveral 
Blows at me, and cry'd, You Villian, Stand, I 
received many of them upon my Cane, but 
there was none that hurt me; then I got Help, 
and they were prevented of carrying Mrs. Brace- 
girdle away. My Lord Mohun was in the Coach; 
1 ſaw him in the Coach. 

Mr. Att. G. Did you ſee any Arms in the 
Coach? | 

Mr. Page. I ſaw no Arms, but I ſaw a Bundle 
in the Coach, tho' I could not tell what it was; 
and there was one in the Coach, that 1 ſaw was 
my Lord Mobun. So when we had got Help, 
we went down the Lane to convey her Home, 
and Captain Hill was with us, and my Lord 
Mohun followed at a Diſtance. Captain Hi ſaid 
to the Soldiers, Be gone, I have nothing more to do 
with you now. When we came to * Houſe, 
and Mrs. Bracegirdle was entring in, Captain Hil 
pull'd me by the Sleeve, and faid he would ſpeak 
with me. Said I, To Night is not a fit time, to 
morrow is better, therefore pray ſtay till to mor- 
row Morning. But ſaid he, God damm me, you 
will not go bome to Night. | 

L. H. Stew, You ſpeak ſo low, that I cannot 
tell what you ſay; I did not hear that laſt that 
you faid. 

Mr. Page. My Lord, I ſay, when Captain 
Hill pull'd me by the Sleeve, and faid he would 
ſpeak with me, I told him that, Night was not a 
fit time, to morrow would do better: Well, 
faith he, To morrow then; but, God damn me, you 
will not go out to Night : I went in a Doors, and 
there my Lord Mobun and he ſtaid for an Hour 
and a half, as I was told; I ſaw them not my 
ſelf: Bur Mrs, Browne came in and ſaid, that they 
{aid they waited to be revenged. 

Mr. Att. G. Whom did they mean, yourſelf 
that they would be revenged of? 

Mr. Page. Mrs. Browne ſaid, they waited for 
Mr. Mountford, 

Uuu 2 Mr. 


Mr. Att. Gen. Did you continue in that Houſe 
till after the Murder was committed? 

Mr. Page. Yes, Sir, I did. 

L. H. Stew. How long after you came into 


the Houle was the Fact done? 


Mr. Page. About an Hour and an half 
L. H. Stew. Did you yourſelf hear or obſerve 
any thing to be ſaid or done, from the time you 


came into the Houſe, to the time the Fact was 


committed ? | | 
Mr. Page. No, my Lord, I was in the Back- 
Room of the Houle. 
Mr. Att. Gen. Pray, Mr. Page, did you ſee 
Mr. Mountford after he was wounded? - 
Mr. Page. Les, I dd. | 
Mr. Att. Gen. Then give my Lords an Ac- 


count of what paſſed at that Vitr. 


Mr. Page. Upon the Out- cry of Murder, I 
came into the Street, where I found my Jord 


Moby juſt ſurrendring himſelf to the Conſtable ; 


and immediately I went to Mr. Mountford's Houſe, 
and I found him lying all along in his Blood upon 
the Floor ; he ſeeing me, defired me to lift him 


up, which I d d, and thinking he had been dying, 


I ask'd him whether he knew me. He ſaid, Yes. 
Said I to him, Had you time to draw your Sword 
in your Defence? He ſaid, He was barbarouſly 
run through tHefore he could draw it. 

Mr. Att. Gen. Is this all you have to ſay, Sir? 

Mr. Page. Yes. 

L. I. Stew. Will your Lordſhip ask this Wit- 
nels any Queſtions ? 

L. Miyhun. My Lord, I deſire he may be ask'd 


' whether my Sword was drawn when 1 ſurrendred 


my ſelf to the Conſtable. 

Mr. Page No, my Lord, your Sword was 
in the Scabbard when you ſurrendred yourſelf, 
but I cannot ſay whether your Sword was diawn 
before, or nor. | 

Mr Att. Gen. The next Witneſs that we deſire 
to call, is Mrs. Page. (Che was ſworn.) 

L. H. Stew. What is the Name of this Witneſs ? 

Mr. Att. Gen. Mrs. Mary Page. Pray Mrs. Page, 
do you remember the Night when Mrs. Frace- 
girdle ſupped at your Houle, and Mr. Mountford 
was killed? Acquaint my Lords with all you did 
obſerve that Night. 

Mrs. Page. Mrs. Pracegirdle ſupped at my 
Lodging, and my Husband went home with her, 
and ſtaying fomething longer than ordinary, I 
ſent my Servant to know what was the Reaſon of 
it: He brought me Word back, that my Husband 
had like to have been murdered, and Mrs, Brace- 

irdle carried away. With that I went down my- 
ſelf towards Mrs. Bracegirdle's Lodgings, and 
there I found my Lord Mohun and Mr. Hill walk- 
ing, Mr. Hill with his Sword drawn, before Mrs. 
Braceg:rdle's Door; my Lord Mohun's not. Sol 


went in, into the Houle ; and after I had ſtaid a 


while there, Mrs. Browne came out to them, and 
asked them, Why they ſtaid there? They made 
Anſwer, they ſtaid for Mr. Mountford. 

Mr. Att. Gen. Who made that Anſwer ? 

Mrs. Page. Mr. Hill. 

Mr. Att. Gen. Who was with Mr. Hill at that 
time ? | 

Mrs. Page. My Lord Aſohun. | 

Mr. Att. Gen, Was there any body beſides 
thoſe two that you obſerv'd ? | 

Mrs. Page. No, there was no-body elſe that 
I ſaw. 

Mr. Att. Cen. Were their Swords drawn? 


not ſurrender myſelf? A 
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Mrs, Page. Mr. IIill's then was, my Lord 
Mohun's at that preſent was not: But Mrs. Braces 


_ grrdle hearing that they waited for Mr. Morntford, 


deſtred me to go over to Mrs. Mountford's Houſe, 
and ſpeak to her to ſend to her Husband, and 
deſire him to Keep where he was, or come home 
with a good Guard. Whilſt I was telling Mrs. 
Monntford what I was deſired to tell her — But 1 
ſhould have told your Lordſhips, that when I 
came out to go to Mrs. Mountford, my Lord 
AM»bun had then his Sword drawn. 

Mr. Att. Gen. Where they there when you 
went out of Mrs. Bracegirdle's Lodgings? © 

Mrs. Page. Yes, they were. 

Mr. Att. Gen. And are you ſure, that at that 
time when you went out of Mrs. Braceg:rale's 
Houſe, my Lord Mobun had his Sword drawn ? 

Mrs. Page. I am ſure of it, that when I went 
out, my Lord Mohum had then his Sword drawn ; 
that was the ſecond time. 


L. H. Stew, Out of whoſe Houle was that 


you went? 


Mrs. Page. Out of Mrs. Bracegirdle's Lodgings. 


L. H Stew, Where were they when you ſaw 
his Sword drawn ? | | 

Mrs. Page. .'They were walking before Mrs. 
Bracegirdle's Door, from one End of the Street 


to the other. 


Mr. Att. Gen, What Street is that? 
Mrs. Page. Howard-Street. 


Mr. Att. Cen. Fray deſcribe to my Lords that 


Street. | 
Mrs. Page. They that ſtand in that Street, 
can fee who gocth down to Mr. Muntford's 
Houſe, and who goeth up Surrey- Street. 

Mr, Att. Een. Well, now go on. 

Mrs. Page. Whilſt I was defiring Mrs. Mount- 
ford to fend away to her Husband, I heard Mur- 
der cried out; immediately I open'd Mr. Mount- 
ford's Door, and he came in, and fell with his 
Arms round about my Neck to ſupport himſelf, 
I ſuppoſe ; and he ſaid, Hill had murder'd him. 
I help'd him as far as the Parlour-Door, and there 
down he fell. 1 went up the Street and called 
out Murder, and my Lord Mobun came to me, 
and bid me take notice, he had no Hand in the 
Murder, for his Sword was not drawn. I told 
him, I could not tell that, for to my Knowledge 
he had been in Mr. Hill's Company with his na- 
ked Sword juſt before. | 

Mr. Att. Gen, Call Mrs, Browne. 


IL. H. Stew. You have nothing to ſay to that 


Witneſs, my Lord, have you ? 

L. Mohun. No, my Lord. | 

Mr. Att. Cen. Is this all you have to ſay, 
Mrs. Page? | 

Mrs. Page. After this, my Lord Mohun re- 
ſign'd himſelf up to the Conſtable ; the Conſtable 
ſtanding by me, I bid him ſecure my Lord Mobun, 
which he did. | 

L. Mobun. My Lord, I deſire to ask this Wit- 
neſs, whether I ſurrendred myſelf, or made Op- 
poſition, or offered to run away ? 

Mrs. Page. No, my Lord, the Conſtable 
laid hold on you. 4 

L. H. Stew. What Anſwer do you make to 
my Lord's Queſtion? 

Mrs. Page. I ſay, my Lord, the Conſtable 
laid hold upon my Lord Mohun. 

L. Mohun. I deſire to ask her, whether I did 
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Mrs. Page. Not till I had deſired the Conſta- 


ble to ſecure your Lordſhip. | 

L. Mohun. Did 1 make any Oppoſition, or 
offer to run away ? 

Mrs. Page. No, for the Conſtable preſently 
took hold of your Lordſhip. 

I. Mybtn. 1 defire ſhe may be asked whether 
Hill run away. | 

Mrs. Page. That I know not; I ſuppoſe he 
was gone away out of the Street before I came 
forth. 

Mr. Att. Cen. Swear Mrs. Browne. 

(Which was done.) 

Mr. Att. Gen. Mrs. Browne, you are upon 
your Oath, pray declare to my Lords what you 
know happen'd upon that Night that Mr. Moznt- 
ford was kill'd. ; 

Mrs. Browne. If it pleaſe your Lordſhips, 
when Mrs. Bracegirdle came Home, I found her 
crying ; 1 asked her what was the Matter? She 
ſaid, My Lord Aſohun and Mr. Hill, had run her 
into a Coach, with fix or ſeven Soldiers, and 
lifted her into the Coach, and ſhe ſaid they were 
at the Door. Upon which, I went to the Door, 
and faw my Lord Aſohun and Mr. Hill walking 
along. Said I, are you the Gentlemen that have 
uted Mrs. Bracegirdle in this Manner? my Lord 
Mobun anſwered ; Madam, taid he, Iprotected ber; 
if it had not been for me, the Rabble would have torn 
her a Pieces; for if we had a mind to carry her away, 


doe bad ſix or ſeven Piſtols charged in the Coach, 


and could eaſily have ſuppreſſed the Tumult. 

L. H. Stew, I do not hear what the Witneſs 
faith, ſhe ſpeaketh 1o low, 

Mrs. Browne. My Lord Mohun ſaid, they had 
ſix or ſeven Piſtols in the Coach, and could ea- 
fily have ſuppreſſed the Rabble, if they would 
have carried her away ; but he had no Deſign 
upon her for his own Part, but only to ſerye his 
Friend; and that Mr. Hill's Deſign was to take 
her out of Town, and keep her a Week, and ſee 


if he could per ſuade her to marry him; and faith 


Mr. Hill, I ſhall light on this Mountford. Why 
ſaid I to him, What hurt hath Mr. Mountford 
done you? Saith he, I have been abuſed, and I 
will be revenged. 
L. H. Stew. 
Mrs, Browne. 
Mountford of it. 
Mr. Att. Gen. Pray acquaint my Lords what 
my Lord Mobun ſaid to you about this Matter. 
Mrs. Browne. My Lord Mobun ſaid, he pro- 
tected her, for if it had not been for him, the 
Mob had torn her in Pieces; but if they had a 
mind to carry her off, they could eaſily have ſup- 
preſſed the Mob, for they h d fix or ſeven Piſtols 
in the Coach: Hut, faith my Lord, Thad no Deſign 
upon her myſelf, but only to ſerve my Friend. So 
faith Mr. Hill, I hall light upon this Mountford. 
Why, taid I, what hurt hath Mr. Moyntford done 
you? Saith he, [have been abuſed, and I will have 
my Revenge. Sol went and told Mrs. Mountford 
of it. About half an Hour after, or more, Mr. 
Mountford came down, and when he came down, 
I ſaw him a little before he came to them, and 
went to him, and wo Id have fain have ſpoke to 
him, but he would not ſtay to let me ſpeak what 
I had to ſay to him, but going on, preſently he 
met my Lord Mohan. Saith he, Tour humble Ser- 
vant, my Lord. Saith my Lord again, Tour Ser- 
vant, Mr. Mountford. Saith my Lord, I have a 
great Reſpett for you, Mr. Mountford, and world 


That was Hill that ſa d ſo. 
Yes. So I went and told Mrs. 
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have no Difference between us; but there is a Thing 
fallen out between Mr. Hill and Mrs. Bracegirdle. 
Saith Mr, Momntford, My Lord, has my Il ife diſ- 
ob1:ged your Lordſhip 5 if ſhe has, fhe ſhall ask your 
Pardon; but as for Mrs. Bracegirdle, ſhe is no 


' Conrern of mine; and I hope your Lordſhip will not 


indicate ſuch an ill Man as Mr. Hill in ſuch a 
Matter as this. Upon that I heard Mr H¹ bid 
Mr. Mountford draw, Mr. Muntford 1taid, That 
] will; and drew his Sword; but whether he re- 
ceived his Wound before he drew his Sword, or 
after, I cannot tell. 

L. H. Stew. Speak that laſt again. 

Mrs. Browne. Mr. Mountfora and my Lord 
met; faith Mr. Ahuntford, Your Servant, my Lord; 
ſaith my Lord, Your Servant Mr. Mountford, I 
have a great Reſpect for you, and would have no 
Difference be between us; but here has been a 
thing fallen out between Mrs. Bracegirdle and Mr. 
Hill: Saith Mr. Mounttord preſently again, Has 
my Wite diſobliged your Lordſh'p ? If ſhe has, 
ſhe ſhall ask you Pardon. But Mrs. Braceg:rale 
is no Concern of mine: I know nothing of this 
Matter, I come here by Accident. 

Mr. Att. Gen. Who ſaid they came there by 
Accident ? 

Mrs. Browne, Mr. Mountford ſaid, I know no- 
thing of this Matter, I come here by Accident, 
But, I hope your Lerdſhip will not vindicate H 
in ſuch Actions as theſe are : Upon that, I heard 
Mr. Hill bid Mr. Mountford draw ; Mr. Mountford 
ſaid he would, and drew his Sword ; but whe- 
ther he received his Wound before or after, I 
cannot tell ; it was in the Night. 

Then the Lord Godolphin food up. 

L. H. Stew. My Lord Godolpbin. 

L. Godolphin. My Lord Steward, I defire this 
Witneſs may be ask d, Whether my Lord Mcbur's 
Sword was drawn when he talk'd with Mountford, 
becauſe the Council opened it before, that the 
Watch came to them, and ſaw them with their 
Swords drawn when they were walking in the 
Street. | | 

L. H. Stew. Miſtreſs, you heard my Lord's 
GE Was my Lord Moburn's Sword drawn 
whilſt he talked with Morntford, or no? 

Mrs. Browne. I do not remember I did ſee my 
Lord Mohun's Sword drawn. 

Mr. Att. Gen. Were they near together? 

Mrs. Browne. They were near together. 

I. Mobun. I defire ſhe may be asked whether 
I went up the Street to meet Mr. Mountford, or 
he came down to me ? 

L. H. Stew. You heard the Queſtion, Miſtreſs, 
what ſay you? 

Mrs. Browne. 
him. 

L. Mobun. I deſire ſhe may be asked whether 
ſhe did not go to hinder Mr. Mountford from 
coming that way ? 

Mrs. Browne. Yes, I did go to ſpeak to him, 
but he did not hear me ſpeak, or did not hearken 
to me; I took him by the Hand, and told him 
I would ſpeak with him, but he did not hear me, 
but went on. 

Mr. Att. Gen, You did not tell him upon what 
account you would have ſpoke with him? 

Mrs. Browne. No, I had no time. 

L. Mohun. I deſire ſhe may be asked, whether 
Mr. Mountford's Sword was within his Arm, or 
by his Side. 

Mrs. Browne. 


Mr. Mountford came down to 


I believe it was by his Side. 
2 L. Mobun. 
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L. Mobun. I deſire ſhe may be asked one Lord Aſohun, that he was one, I do not know that 
Queſtion more, whether he could not have went ever I ſaw him to my Knowledge in my Life. 
home, without coming to Mr. Ill and me? E. of Mulgrave, My Lord Steward, I deſire 

Mrs. Browne. He did come out of his way; he may be asked, whether he knoweth who that 
his way was not by my Houle ; he did come Boy was that made that Anſwer. | 
down the Street towards them. Row. There was no Anſwer made by any 

L. Mobun. I defire your Lordſhips to take Boy, but begging and praying, That my Lord 
notice, that he came out of his way to me. I «world not do it. 
deſire to ask her: Did he come as if he was E. of Mulgrave. Do you know who that Boy 
going to his own Houſe, or yours? Was? | 

Mrs. Browne. As if he was coming to mine. Row, No, I do not know what Boy it was. 

L. Meohur. ] deſire to ask her, Whether I had But when I heard Mr. Mountford was killed, and 
any hand in killing Mr. Mountford, or went to my Lord Aſohun was concerned, I told what I had 
hold him, or meddled with him ? heard and ſeen, and ſo they bring me here to evi- 

Mrs. Browne. Not that I did ſee. dence it. That is all I can ſay to the Matter. 

L. H. Stew. Have you any more to ſay to Mr. Att. Cen. My Lord, we deſire next to 


this Witneſs ? | call ſome of the Watch, and ſhall begin with 
Mr. Att. Gen. No, my Lord. Merry, ( bo was fworn.)} 
L. H. Stew. Nor your Lordſhip ? L. H. Stew. W hat is his Name? 

I. Aſobun. No, my Lord. Mr. Att. Gen. William Merry. Mr. Merry, I 
Mr. Att. Gen. Then the next Witneſs we deſire think you are Beadle of the Pariſh, 

to call, is Richard Row. (Il ho was ſworn.) Aerry, Yes, I am. | 
Mr. Att. Gen. Richard Row, where do you live? Mr. Att. Gen. Pray acquaint my Lords what 
Row. In Surrey-Street. you obſerved that Night Mr. Mountford was kil- 


L. H. Stew. WV here doth he live, faith he? led, when you ſaw my Lord Mun and Mr. Hill, 
Mr. Arr. Cen. In Surrey-Street, my Lord. the firſt time; and the ſecond time, when my 
Pray how near is that to the Place where Mr. Lord Moby was taken. | 
Mountford was kill'd? Merry. When I firſt came down the Street, 
Row. About ten or twelve Pole, walking the Rounds between Eleven and Twelve 
Mr. Att. Gen. Did you obſerve my Lord Mobun a Clock, as I turned at the Corner out of Syrrey- 
and Mr. Hill that Night, and where were they? Street into Howard-Strect, I ſaw my Lord Mobun 
Row. All that 1 can ſay to the Matter in that and Capt. Hill walking, that is, upon the paved 
Caſe is, I was in my own Houle about a quarter Stones; my Lord was walking towards me, and 
after Ten a Clock, and I heard a Noiſe in the I asked, Who comes there? Saith my Lord, A. 
Street, and | went out, and ſaw two Gentlemen Friend. Said I, What is the meaning of your 
and two Lads about the Middle of the Channel; Swords being drawn? Return your Swords, and 
one of the Lads had one of the Gentlemen by ſtand off. With that, he returned his Sword 
the Arm, juſt by the Channel, and ſaid, Pray my immediately. Saith he, I am a Peer of the Land; 
Lord, good my Lord, don't do it, alter your Reſolu- here, will you have my Sword © and he proffered 
tion. There was an Anſwer made, that they me his Sword; but the Conſtable was not there 
would be revenged that Night, or To-morrow. then, and I did not take his Sword; but, ſaid 
Mr. Att. Gen. Do you know who the Boy I, God bleis your Honour, my Lord, I know 
was that uſed that Expreſſion ? not what you are, but I hope you are doing no 


Row. No, my Lord, it was very dark. Harm ; No, faith he. With that, the Conſtable 
Mr. Att. Gen. Do you not know neither who came immediately, and he proffered the ſame 
returned the Anſwer ? | to him ; there were two Candles in ſome Maids 
Row. No indeed. | or Womens Hands at a Door hard by, and I went 
Mr. Att. Gen. But you are ſure you heard to ask them if they knew the Meaning of it ; and 
thoſe Words pals ? | there being a Neighbour's Man leaning with a 


Row. Yes, indeed, and I went to the Door Bottle and a Glaſs againſt the Wall, whom I 
afterwards, whilſt they went to the Upper-end of knew. I think they told me one of them had a 
the Street and returned again ; and I ſaw Capt. Sweet-heart there; and my Lord faid, he was 
Hill's Boy following him. My Lord, I knew drinking a Lady's Health, and as ſoon as his 
Capt. H:!], though he was not in the Cloaths he Bottle was out, he would be gone. That is all 
formerly uſed to come to my Houſe in, and the I heard of the Matter. 


Boy I knew to be his Boy. Mr. Att. Gen, Was Mr. Hill there? 
Mr. Att. Gen, Were thoſe Perſons together Merry, Yes, he was. | 
that you heard ſpeaking fo? Mr. Att. Gen, Was his Sword drawn? 


Row. Yes, all four together, in a Confuſion Merry. Yes, his Sword was drawn, and I 
they ſeemed to be, for they were puſhing to and asked what made that Gentleman with his Sword 
again, and the Boy had hold of one of the Gentle- drawn? and my Lord Mohan ſaid, he had loſt 
mens Arms when he bid him alter his Reſolution. = his Scabbard ; but ſeeing this N eighbour's Man 

Mr. Att. Gen. Repeat thoſe Words again that ſtand there, I went to the Houſe. 
you heard him fay. Mr. Att. Gen. Were both their Swords drawn 

Roco. Pray my Lord, good my Lord, do not do at firſt? | 
it, alter your Reſolution. Merry. Both their Swords were drawn when 

L. H. Stew. Has your Lordſhip any thing to I came firſt into the Street; but my Lord put up 
ask this M itneſs ? his Sword, and the other continued drawn, by 

L. Mobhun. No, my Lord. reaſon as they ſaid, he had loſt his Scabbard. 

Row. I ſpoke of this ſame afterwards, and ſo And ſo ſeeing, as I faid, my Neighbour's Man 


they have brought me here to give Evidence: — there, we went to that Houſe to en- 


That is all that I can ſay. I cannot ſwear to my quire if they knew what their Buſineſs was; we 
2 were 
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were not got into the Houſe, I am ſure not a 
Stone's caſt within the Houſe, but Murder was 
cried out, and we came back again, and my 
Maſter being nimbler of Foot than I, becauſe he 
was a younger Man, came firſt into the Place, 
and ſeized my Lord before I came; how the 
Seizing was I do not know. 
Mr. Att. Gen. Our next Witneſs is Thomas 
Fennell. (I ho was ſworn.) 
Mr. Att. Gen. Fennell, you was one of the 
Watch that Night when Mr. Mountford was killed. 
Fennell, Yes, Sir. 
Mr. Att. Gen, Give my Lords an Account 
| what you obſeryed that Night, in relation to my 
Lord Mohun and Mr. Lill. | 
Fennell. The Conſtable and his Watch going 
the Rounds, divided themſelves into two Parts ; 
I went down Surrey-Street with one Party; the 
Conſtable he went down S$rand-Lane with the 
. other Party. We were four or five that came 
7 down Surrey-Street, and when we came down, 
* my Lord Mobun and Capt. Hill's Swords were 
both drawn; my Lord Mobun put up his Sword 
Juſt as we came down. 

L. H. Stew. Speak out Man, that my Lords 

may all hear you. | 

Fe-;mell. I fay, the Conſtable and his Party 

went down Srand-Lane, and another Party down 
S1rrez-treet, four or five of us, and my Lord Mo- 
hun and Capt. Hill had both their Swords drawn: 
When we came down, my Lord put up his Sword 
juſt as we came down, but the Conſtable not 
being come, I went and called him. 

Mr. Att. Gen. Vou ſay both their Swords were 
drawn when you came down ? 

Fennell, Yes, but my Lord put up his Sword 

juſt as we came down. 

Mr. Att. Gen. What time of Night was that? 

Fennell. It was between Eleven and Twelve. 

Mr. Att. Gen, How long before the Murder 
was committed ? 

Fennell, A quarter of an Hour. 

L. H. Stew, Do you not ſay, they put up 

their Swords as ſoon as you came down ? 

Fennell, My Lord Mobun put up his Sword, 

but Hill faid he had never a Scabbard. 

Mr. Att. Gen, Did you ask them why they 
had their Swords drawn at that time of Night ? 
Feniell. No, I went to call the Conſtable. 

L. H. Stew, Have you any more to ask of 

this Witneſs ? 

Mr. Att. Gen, I have not, my Lord. 

L. H. Stew. Nor you, my Lord? 

L. Mobun. No, my Lord. 

L. H. Stew. Pray go on then ; whom do you 
produce next ? 
= Mr. Att. Gen. 
2 "4 Baſſi . 


1 — „ 
8 N 
c | N 2» — 
A — * 9 2 123 2 aaa i * 1 
g : - © as 7% 7 x Sr ng N — 
+. W Ag . 5 x” S PE. je”. , - Rs 
. 1 r r 22 7 
. og. . 8 D : E 
* „ n A 1 8 we ns a * * 
— : , . > "A 5 3 — —. EIN SALTY * ok "Na 
. 7 8 +l * » < L A * 4 * * 8 4 5 A \ "i * l 
5 er 3 5 N . þ h LAY. A A 7 ee . by n 1 17 4 j = Te os 1 N 
IS 2 . 9 4 ex 1 og = Ln Set Ila r . n 8 3 44 
3 * : ©, 2 „ . 5 4 * =  Y _s LD Bri od &0 © © ACN #4 1 1 
= * - $75 % ff 4 * 


emen 
5 8 FD For 4002S; 


* 5 
* 


Our next Witneſs is James 


q * 
: = . x 
4 * 
N 5 2 5 
NK * * * 6 - 
f _ : 5 A = 
4% 8 A r 5 why * =p 8 220 9 7 4 3 8 5 5: Rs * * 7 Me 
3 Pay * 8 II. e p i N n 3 * A e SES © dn a Mp x7. op \ * = * 
; ” d f * . 1 n * 84 1 N « ; 8 | 
oy V E114 IF a * . . 18 TIS e ee — — * LEE EE CI got ies 8 N 5 „„ ͤ I, OY 
8 n ** A * by pn g 20 a Foo To NL „ n f e FR Hen = Bt 
* = AY SI * * 1 7 „ 4 ore. 7 Y hf <= A 0 * roy F 5 
= a 4 * * 2 * Py * 2 FF Sd ms 33 by 
0 N 


1 bo was ſworn.) 
Ee, Mr. Att. Gen, Were you one of the Watch 
be” | that Night Mr. Monuntford was killed? 

== Ballit. Ves. | 


Mr. Att, Gen, Did you ſee my Lord Mohun 
and Capt. Hill that Night? 

Baſſit. Tes. | 

Mr, Att. Gen. Acquaint my Lords where it 
was, and in what manner you found them. 

Baſſit. In Howard-Sireet ; J came along with 
the Conſtable, and I walked before them that 
went down Syrrey-Street with my Lanthorn, and 
there was my Lord Mobun with his Sword drawn, 
and Captain ill with his the like: We asked 


8 them what they did there? They ſaid they were 
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drinking of a Bottle of Wine: Hill ſaid to me, 
You may knock me down if you pleaſe : Nay, 
ſaid I, we never uſe to knock any Gentlemen 
down, unleſs there be Occafion ; and then we 
went into Norfoik-Street to the Tavern to examine 
what they were, and what they were doing; and 
in the mean time the Murder was done. 

Mr. Att. Cen. Did you not ask them why their 
Swords were drawn ? 

Baſſit. Yes, I did. 

Mr. Att. Gen. What did they ſay? 

Baſſit. Hill made Anſwer, that he had loſt his 
Scabbard. 

Mr. Att. Gen. What ſaid my Lord Mobun 2 

Baſſit. My Lord Moby had put up his Sword 
by that time we came up to him : 'That is all I 
can fay to it. 

L. H. Stew. If you have nothing more to ask 
him, call another. 

L. Mohun. My Lord, I deſire he may be 
asked whether he came with the Conſtable when 
I ſurrendred myſelf? | 

Baſſit. Yes, and I took hold of your Sleeve, 
and you ſhook, and quak'd, and trembled, as if 
you would tear it to pieces. 

L. Mohun. I deſire he may be asked, whether 
my Sword was in the Scabbard when I ſurrendred 
myſelf? 

Baſſit. Yes, it was, he ſurrendred it. 

I. H. Stew, That was after the Murder was 
done. 

Mr. Att. Gen. With your Lordſhip's Favour, 
I deſire he may anfwer my Lord Mobur's firſt 
Queſtion again, ſo as to be heard by your Lord- 
ſhips ; What was that you were ſaying when my 
Lord ſurrendred himſelf ? 

Baſſit. I took him by the Arm when he ſur- 
rendred himſelf up.. 

Mr. Att. Gen. What then ? | 

Baſſit. Then he quaked, and I had him to 
the Round-Houſe. 

L. H. Stew. Hear my Queſtion; You ſay you 
took him by the Sleeve, when he ſurrendred 
himſelf; what do you mean by that? is it that 
he had ſurrendred himſelf before you laid hold on 
him, or afterwards ? 

Baſſit. I took hold of his Arm, when he ſur- 
rendred himſelf. 

L. H. Stew. But was it before he ſurrendred 
himſelf to the Conſtable ? 

Baſſit. No, it was afterwards, my Lord ; to 
have him away. 

L. H. Stew, Then you did ſee him ſurrender 
himſelf to the Conſtable ? 

Baſſit. Yes, my Lord. 

Mr. Att. Gen, Then call Mr. Charles Knowles ; 
But he did not appear. 

L. H. Stew. Whom do you call next, Sir ? 

Mr. Att. Gen. My Lords, we call'd Mr. Charles 
Knowles ; but they ſay, he is not come; therefore, 
with your Lordſhips Favour, we will call Mrs, 
Brewer. (i bo was ſworn.) 

Mr. Att. Gen. Mrs. Brewer, I think, you live 
at the next Door to Mrs. Bracegirdle's Lodging ? 

Mrs. Brewer. Yes, I do fo. 

Mr. Att. Gen. Pray give my Lords an Ac- 
count what you ſaw and heard that Night Mr. 
Mountford was kill d, | 

Mrs. Brewer. I wasat Mrs. Bracegirdle's Houſe, 
and I went to the Door with them ; and juſt as 
J went to the Door, my Lord Mobun came 


up to me; juſt as he came to the Door, Mr 
Mount. 
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Aountford came down the Street, and my Lord 


went to him, and imbraced him, and faid, Mr. 


Mountford, Your humble Servant, I am glad to 
ſee you. Who is this, ſaid Mr. Mountford, my 
Lord Mobun? Yes, ſaid my Lord. What makes 
your Lordſhip here at this time a Night, faith 
Mr. Mountford 9 Saith my Lord again, 1 ſuppoſe, 
Mr. AMountford, you was ſent for. Sent for, for 
what, faith he? You have heard of the Buſineſs 
of Mrs. Bracezirdle, I ſuppoſe, faith my Lord: 
No, my Lord, faith he, I come by Chance. 

Mr. Att. G. Who ſaid that? 

Mrs. Brewer. Mr. Mountford, Sir. 

Mr. Att. G. Well, go on, and ſpeak aloud. 

Mrs. Brewer. My Lord, Mr. Mountford. —— 
And there ſhe beſitated, and ſeemed to be in a 


- Confuſion. 


Mr. Att. C. She is not uſed to ſuch publick 
Examinations: If your Lordſhips will pleaſe to 
allow her to begin, becauſe ſhe is in ſome Con- 
fuſion, ſhe will be the better able to give you 
what Account ſhe can of this Matter. 

L. H. Stew, Let her recollect herſelf, and be- 
gin again. 

Mrs. Brewer. When Mr. Mountford came down 


the Street, I ſtood at the Door, and my Lord 


Mohum was come to the Door, and my Lord 
Mohun went to him and ſaid, Mr. Mountford, 
your humble Servant, I am glad to ſee you, and em- 
braced him. Saith Mr. Mountford, Who is this, 
my Lord Mohun ? Yes, faith he, it is. What mak- 
eth your Lordſhip here at this time of Night ? ſaith my 
Lord oh un, J ſuppo/e you are ſent for, Mr. Mount- 
ford. No indeed, ſaid he, I came by Chance. Saith 
my Lord, ou have heard of the Buſineſs of Mrs. 
Bracegirdle. With that, after he had ſaid this, 
Mr. Hill cometh up, and faith, Pray, my Lord, 


bold your Tongue, this is not a convenient Time to 


diſcourſe this Buſineſs, and would have drawn my 
Lord away. Saith Mr. Mountford, Tam very ſorry 
my Lord, to ſee that your Lordſbip ſhould aſſiſt Capt. 
Hill iz /o ill an Action as this; pray let me deſire 
your Lordſhip to forbear, Upon this, as ſoon as he 


had faid ſo, Mr. Hill came up and ſtruck Mr. 


Mountford a Box on the Ear. Saith Mr. Mount- 
ford, Damme, what's that for ® And with that, he 
whipped out his Sword, and made a Paſs at him, 
and I turned about and cry'd out Murder, Murder. 

Mr. Att. C. But you ſay, you ſaw Hill draw 
his Sword, and make a Paſs at him? 

Mrs. Erewer, No, his Sword was drawn 
before ; but he, immediately after the Box on the 
Ear, made a Paſs at him, and I turned about and 


cry'd Murder. 


Mr. Att. C. Had Mr. Mountford his Sword 
drawn at that Time? 

Mrs. Brewer. No, he had not. 

Mr. Att. G. Are you ſure he had not? 

Mrs. Brewer. Yes, I am ſure he had not, for 
as ſoon as he ſtruck the Blow, he made a Paſs 
at him. | | 
Mr. Att. G. Was my Lord preſent at that 
Time? 

Mrs. Brewer. He ſtood juſt by on the Right- 
hand: | 

Mr. Att. C. How near to them? 

Mrs. Brewer. They were all cloſe together, 
as well as I could diſcern, 

L. H. Stew. My Lord, have you any mind to 
ask this Witneſs any Queſtions ? 

L. Mobun. No, my Lord. | 

L. H. Stew. Have you done with her? 


Mr. Att. G. Yes, my Lord. The next Wit- 
nels we deſire to call is Mr. Davenport, the 
Conſtable. (Who was ſworn.) 

L. H. Stew. Well, what faith this Man? 

Davenport, The Ninth of December laſt at 
Night, as I was walking my Rounds between 
eleven and twelve a Clock, I divided my 
Watch into two Parts, one was to go down 
one Street, and the other another, and coming 
into Howard-ſtreet, my Beadle happened to be 
there before me, and he had ſpied them, as he 
told me, with their Swords drawn: As ſoon as 
I came up, my Lord Mohun very civilly (his 
Sword not being then drawn ) proffered to ſur- 
render his Sword to me, and ſaid, he was a 
Peer of the Realm. I asked the other Man 
what he did with his Sword drawn? and he 
made anſwer, he had loſt his Scabbard in Dr#yry- 
lane. With that I found them very civil, and 
I heard ſome Women at the Door, and they 
ſaid, they. were Serenading them with a Bottle 
of Wine. There was a Drawer there that I 
knew, who formerly lived over-againſt me, and 
then lived at the J/bite-borſe Tavern; fo I left 
them ( finding them very civil ) and went to the 
WWhite-horſe Tavern to examine what the Buſineſs 
was; they told me, they were there a drinking, 
and before I had ſpoken three Words almoſt to 
the Man of the Houſe, the Watch was called, 
and when we came, Mr. Hill had made his 
Eſcape, and fo I ſecured my Lord Aſobun. 

Mr. Att. CG. What was the Occaſion of calling 
the Watch? | 

Davenport. They cryed out Murder in the 
Street; So I took my Lord Mchun, and carry'd 
him to the Round-Hhouſe, where we kept him all 
Night. 

Mr. Att. G. I think you ſay, when you firſt 
came my Lord Moburn's Sword was not drawn. 

Mr. Davenport. It was put up then, but the 
Beadle ſaid they were both drawn before. 

Mr. Att. G. You did not ſee them ſo ſoon as 
your Beadle? 

Davenport. No, he was there before me. 

Mr. Att. G. Then acquaint my Lord what was 
done, after you had ſecured my Lord Mohun. 

Davenport. After I had taken him, I carried 
him to the Round-houſe, and when we came there, 
he asked me, If Hill was taken? I ſaid no; and 
faid I, My Lord, this is a bad Misfortune you are 
happen'd into; and he ſaid, God Damn ue, I am 


glad he is not taken, but I am ſorry he has no more 


Money about him; I wiſh he had ſome of mine ; and, 
I do not care a Farthing if I am hang'd for him. 
I. Mobun. My Lord, I deſire he may be asked 
whether I offered to fly ? 
Davenport. No, my Lord, I do not ſay you did, 

but you know, my Lord, you ſaid this to me. 

L. H. Stew. But, Mr. Davenport, did not my 
Lord ſurrender himſelf to you? 

Davenport. Yes, my Lord, mighty civilly. 

Mr. Att. G. Did my Lord lay any thing to 
you about changing of Coats ? 

Davenport. He ſaid, they had changed Coats 
three or four ſeveral times that Day, and at the 
ſame time he had Hils Coat upon his Back; and 
I asked him, If he knew where Hill's Lodging 
was? and he told me; and I went to his Lodg- 
ing with my Watch; and when we came there, 
we ſearched the Houſe, but did not find him 
there; but Captain Hill's Boy came in whilſt we 


were there; ſo with that, I ſecured the Boy, and 
| ſearched 
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ſearched him, and found Gunpowder and Ball 
about him; and I have Hill's Sword in the Court, 
and Mr. Mountford's, and my Lord's. 

L. Mobun. I deſire he may be asked, whether 
Mount ford's Sword was not broke in the Street, or 
whether he carried it away. 

Davenport. I took up a Piece my ſelf, and a 
Servant Maid took up another in the Street. 

L. Mobun. I deſire he may be asked, whether 
Mr. Mountford's Sword, when it was found, was in 
the Scabbord or not? _ 

Davenport. No, it was not; I ſaw no Scabbord. 

L. H. Stew. My Lord, you ask the Queſtions 
ſo faſt, that we do not hear the Anſwers. Was 
not your firſt Queſtion, whether Mountford's 
Sword was not broken ? 


L. Mohun. Yes, my Lord. 
L. II. Stew. What Anſwer giveth he to that? 


Davenport. I do not know when it was bro- 
ken ; but by the Report of People that were there 
by, it was faid, Mr. Momitford made a Paſs, and 
at the firſt Paſs, his Sword was broken? and I 
went with a Lanthorn, and according as they 
{aid, I found a Piece of a Sword, and II took it up 
my ſelf. wy . 

L. II. Hero. What is your next Queſtion, my 
Lord? | 

L. Msb1n, I would ask him in what Part of the 
Street he found the Piece of the broken Sword. 

L. H. Stew. You heard the Queſtion, what ſay 
ou? 
a Davenport. It was in the High-way in the 
Street. 

L. H. Stew. My Lord Mohun, what do you 
mean by that Queſtion ? 

L. Mobun. Whether it was in the Middle of 
the Street towards Surry-Street or Norfolk-ſtreet,or 
near Mrs. Bracegirdle's Lodging, or upon he 
Pavement? 

Davenport. It was over againſt the Door 
where you ſtood. 

L. Mohun. How far might it be from where I 
ſtood? I deſire he may be asked that. 

L. I. Stew. You hear my Lord's Queſtion, 
anſwer it. 

Davenport. He was walking up and down when 
T came to take him; and I took the Piece of the 
Sword up in the High-way ; he was walking on 
the Pavement, the broad Stones. 

L. H. Stew. Have you done 
Witneſs? | 

Mr. Att. G. Yes, my Lord. Is Mr. Charles 
Knowles come? (He did not appear.) 

Mr. Att. G. Then we defire to call Mr. Ban- 
croft the Chyrurgeon, and Mr. Hunt. 

L. . Stew. Who do yov examine firſt ? 

Mr. Att. G. We begin with Mr. Bancroft. 

(I ho was ſworn.) 

Mr. Att. C. You attended upon Mr. Mount- 
ford, Mr. Bancroft, when he was wounded ? 

Bancroft. Yes, my Lord. 

Mr. Att, G. Pray acquaint my Lords what you 
know of this Matter. 

Bancroft, My Lord, upon the ninth of Decem- 
ber lait at Night, between the Hours of twelve 
and one, I was knocked up to go to Mr. Mount- 
ford, whoſe Servant came for me, and told me, he 
was a dying of a Wound he had reccived, S0 I 
came to his Houſe, and found him very deſpe- 
rately wounded ; it went in and out by his Back- 
Bone, hehind his left Side. I told him what he 
muſt expect, that he was a dead Man. I attend- 
Vor. IV. 
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ed him that Night, till about four a Clock in the 
Morning, and then I took my Leave of him, and 
went home: About eight a Clock in the Morn- 
ing I came thither again, and met Mr. Habs 
there, and he was of the ſame Opinion. He 
lived till about one, and then he dicd. 

Mr. Att. G. What Diſcourſe had you with 
Mr. Mountford © 

Mr. Bancroft. About ten a Clock I was ſent 
for by the Conſtable to come to icks's-Hall, to 
be examined there before the Juſtices ; and 
being then with Mr. Mountford, and ſome Com- 
pany being there, Mr. Powell (as I take it) was 
one; I ſaid to Mr. Muntford, 1 ſuppoſe where 
I am going, I ſhall be asked ſome Queſtions 
about what you may have ſaid to me, you are 
now upon the Brink of Eternity, and pray anſwer 
me truly, who gave you this Wound, was it 
Mr. Hill, or my Lord Mobun ? Said he, My Lord 
Mohun offered me no Violence, but whilt Twas talk- 
ing with my Lord Mohun, Hill truck ine with bis 
left Hand, and with his right Hand run me through 
before I could put my Hand to my Sword. 

Mr. Att. EG. Did he tell you his Sword was 
drawn ? 

Bancroft. He did not fay, it was or not, but 
that Hill ſtruck him with his left Hand, and, at 
the ſame Time, run him through with his Right, 
before he could put his Hand to his Sword. 

Mr. Att. G. Did he tell you my Lord Mobun's 
Sword was drawn ? 

Bancroft. The Words were theſe, as near as I 
remember, My Lord Aſohun offer d me no Vio- 
lence, but whilſt I was talking with him, 711, 
with his Left-Hand, ſtruck me, and with his 
Right run me through, before I had time to pur 
my Hand to my Sword. | 

Mr. Att. G. Did he tell you he had his Sword 
drawn at all afterwards ? 

Bancroft. No, not a Word of that, that I heard. 

L. H. Stew. My Lord Mobun, have you any 
thing to ſay to him? 

L. Mohun. No, my Lord. 

(Then Mr. William Hunt was ſworn.) 

M. Att. G. Mr. Hunt, you have heard what 
Mr. Bancroft was examined to, do you give an 
Account what you know in relation to this Bu- 
ſineſs. 

Hunt. J was ſent for to Mr. Mountford when 
he lay very ill; and I then asked him the Manner 
of his being hurt, he ſaid, My Lord Mohun 
{poke to me, but Hill run me through before my Sword 
was drawn. I asked him, Whether he had time 
to draw his Sword? And he ſaid, Hill was in me, 
and was through me, before my Sword was out ; and 
this he repeated again about twelve a Clock, 
about half an Hour beforehe died the next Day. 

L. H. Stew. Will you ask him any thing elle, 
Mr. Attorney ? 

Mr. Att. EG. We ſhall ask him no more Que- 
ſtions, my Lord. 

L. H. Stew, Will you ask him any, my Lord 
Mobun ? 


L. Mohun. No, my Lord. 
L. H. Stew. Then have you any more Wit- 
neſſes? 


Mr. Att. G. My Lord, I do not hear that 
Mr. Knowles is come yet; and if he be not come, 
we have no more Witneſſes to examine; if he 
does come, we muſt beg Leave that we may exa- 
mine him. 

L. H. Stew. You know that the Court cannot 
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ſtay; for after you have done on both Sides, 
my Lords are to withdraw, and we are not to ſit 
here in Expectation of your Witneſſes. 

Mr. Att. Gen. My Lord, we do not expect 
that; if my Lord Mobun pleaſe to examine any 
Witneſſes on his Part, and it happen that the 
Witneſs ſhould come before my Lord has made 
an End, we hope your Lordſhips will favour us 


ſo far, as that we may examine him. 


IL. Il. Stew. My Lord Aſobun, if you have any 
Witneſſes to be examined, now is your time to 
call them. | 

L. Mohun. I defire firſt, Mr. Hill's Foot-Boy 
may be called. | 
I. II. Sew, Name him. (He came to the Bar.) 

L. Mobun. My Lords, if you pleaſe, I deſire 
Mr. Brereton may be called firſt, becauſe I would 


prove to your Lordſhips, and ſhew you I had 


no Malice to Mr. Myuntford. 
p L. II. Stew. I thought you had called that Boy 
rſt. | 
L. Mobun. That was a Miſtake, my Lord, 


this Gentleman Mr. Brereton, I deſire may be firſt 


examined. 
Mr. Brereton, My Lord, I know nothing as to 


this Matter of Fact, for I had not ſeen my Lord 


Mobun of two or three Days before. 
L. I. Stezv, What do you examine this Witneſs 
to, my Lord? c 8 
L. Aſohun. To ſhew that I had no Malice 
againſt Mr. Mountford, but ſpoke kindly of him 


_ ſeveral times. 


Mr. Brereton. I had not ſeen my Lord Mohun 
for two or three Days before this Fact was com- 
mitted, and therefore can give no Account of 
what happened then ; but the Friday before, the 
Play of Alexander the Great was acted, and my 
Lord Aſohun and I were at the Play-houſe, and he 
and I went to Supper together, and we were 
talking of the Play, and he ſaid it was a good 
Play, and commended ſeveral Parts in it, and 
particularly the Acting; and he commended 
Ar. Mountford's Acting extreamly : I ſaid, I 


thought he never acted 1o well in his Life before; 


but my Lord ſpoke particularly very kind Things 
of Mr. Mountford, that he thought him a very 
good Actor. I anſwered, as to Comedy he did 
uſe to act very well, but I thought he would 
never make ſo good a Tragedian as Mr. Betterton, 


or ſome others. But my Lord before this, had 


uſed to commend Mr. Mountford and ſpeak kind- 


ly of him: And he ſaid, that ſeveral of the 


Players had been very rude to him, more than 
their Buſineſs did require of them; but Mr. 


Myuntford had been more civil than any of the 


reſt. Upon this, iny Lord Mb was pleaſed to 
ask me, Whether I was acquainted with Mr. 
Momitford © 1 told him, I never was in his Com- 
pany but once with Mr. Bludworth., Saith, my 
Lord, I have a great mind to drink a Bottle of 
Wine with him. Said I, I do not think him 
worth your Acquaintance, but you may do what 


you will. Several Things more my Lord 2 
of 


and ſpoke more kindly of him than of an 

the reſt of the Players; but there was no Time 
fix d for drinking with him. Upon Tueſday after 
my Lord Mohun came to my Lodgings, and told 
me, Mr. Mountford had been very civil to him the 
Night before at the Play-bonſe, when the reſt 
were very rude to him; and he had a mind to 
drink a Bottle of Wine with him. Saith he, I 


am going about ſome Buſineſs to Kenſington, but 


within a Day or two you ſhall certainly hear of 

me, and we will fix a Time for it, and if I do 

not like his Company, I will never trouble you, 

nor my ſelf more with it. 

I. H. Stew. When was this, Sir? | 
Brereton. This was the Tue/day before; the 


firſt Diſcourſe was upon the Friday before. 


( Tben the Boy was examined.) 

L. Mobun. Was you along with me and Mr. 
Hill, that Night Mr. Mountford was killed? 

L. H. Stew. My Lord, you muſt propoſe your 
Queſtions to me, and I will ask them. 

Mr. Att. Gen. I deſire to know what the Boy's 
Name is, and who he is? 

L. Mohun. His Name is Thomas Lake, and he 
was Mr. Hill's Foot-Boy. | 
I. H. Stew. What do you ask him, my Lord? 

L. Mohun. Pray, my Lord, ask him, if he 
was with Mr. Hill and me that Night that Mr. 
Mount ford was killed, . 

L. H. Stew. You hear the Queſtion; what ſay 
you to it? = Gp 

Boy. Yes, my Lord. 

L. H. Stew. I do not hear you what you ſay. 

Boy. I was with them, my Lord, and all I 
heard was, they had a Deſign to take away the 
Woman, Mrs. Bracegirdle, and they had provided 
Night-Cloaths and a Coach for her, to go to 
Totteridge, which was the Place where they de- 
ſigned to carry her. | | 

L. H. S. Ido not hear one Word this Boy faith. 

L. Mobun. My Lord, ſhall I repeat to your 
Lordſhip what the Boy faith ? 

Lords. No, no, no. | 

L. H. Stew. No, my Lord, you are not to re- 
peat what your own Witneſs ſaith, 

Boy. They had a Deſign to carry away the 
Woman Mrs. Bracegirdle. | 

L. H. Stew. I do not hear one Word. That 
Boy can ſpeak out, if he pleaſeth; I warrant 
him, he would make Noiſe enough if he was in 
another Place, Speak out, that my Lords may 
all hear you, | | 

Boy. I cannot ſpeak any louder than I do; I 
ſay, they had a Deſign to carry away the Wo- 
man. 

L. H. Stew. I may as well be at the other End 
of the Town, as in this Place, as for hearing 
2 he faith. Some- body ſhould repeat what he 

aith. 

L. Mohan. If your Lordſhip pleaſe to allow 
it, that one of the Officers of the Court may 
come down to the Bar, and repeat from his 
Mouth to the Court what he ſaith. 

Lords. Ay, ay. 

L. H. Stew. Mr. Walker, Then do you go and 
ſtand by him, and tell us what he ſaith. 


Mr. Walker the Clerk went and ſtood by the Boy 


at the Bar, and repeated bis Evidence aloud. 

Mr. Walker. My Lord, he ſaith, they had a 
Deſign to take away the Woman, and they had 
Night Cloaths in the Coach for the Woman 
to put on, and they enquired at the Woman's 
Lodging where ſhe was, and there they were 


told, that ſhe was at Mr. Pages at Supper, and her 


Brother came to the Horſboe Tavern and drank 
with them, and he was to go to tell them when 
ſhe came out, and which way ſhe was to go 


Home; and there was a Man that was to give 


Notice, and they went down before her, and 
the Coach ſtood almoſt at the lower end of 
Drury-lane, where there were ſome Soldiers to 


put 
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put her in, and the Soldiers went and took hold 
of her. 
' IL. H. Stew. Is this my Lord Mobun's Witneſs? 

Mr. Walker. Yes, my Lord; and he faith, 
when they went to take hold of her to put her 
in, Mr. Page ſtruggled with them, and would not 
let them, and ſhe cryed out, and was very much 
troubled at it. 

L. Mobun. My Lord, 1 defire he may be asked, 
Whether he was in Horard-Hreet when Mr. 
Mountford was wounded, and what paſſed in 
Howard-ſtreet before Mr. Mountford was wounded? 

Mr. Walker. He faith, he was in Howard fe reet, 
and ſaw Mr. Mountford come down in Norfolk- 


| Rreet towards them, and turn into Howard-ftreet, 


but out of his way to his own Houſe; He faith, 
he came down, and there met my Lord Mchun 
and his Maſter, Mr. Mountford did; and he came 
to my Lord Mobun, and bowed to him, and faid, 
He had a Kindneſs for his Lordſhip. And my Lord 
Mobun replyed, He had a Kindneſs for him, My 
Lord Mobun ſaid to him, He hoped he was not come 
to vindicate any thing of Mrs. Bracegirdle. Mr. 
Mountford {aid Not, and asked if his Wife had 
done any thing to him, and faid, He was very 
forry bis Lordſſip. ſhould have any thing to do to vin- 
dicate Mr. Hill in ſuch Rideneſs. He faith, Cap- 
tain Hill was at the lower end of the Street, and 
Captain Hill heard him fay ſo, and came up 
and ſaid to him, Mr. Mountford, if you have any 
thing to ſay to me, I can vindicate my ſelf, and pray 
now draw; and he went into the Street, and 
Mr. Mountford drew and met him, and made three 
or four Paſſes, and in the Paſſes, the Sword was 
broke. He cannot tell which Sword it was that 
was broke, he ſuppoſeth it hit againſt the Hilt, 
and ſnapped in two. 

L. Mobun. I deſire he may be asked, where I 
was when they fought? 

Mr. Walker. My Lord ſtood upon the flat 
Stones, he ſaith, by the Houſe Side all the while, 
and they were in'the Middle of the Street. 

L. Mohun. My Lord, I deſire he may be asked, 
Whether Mr. Mountford had his Sword by his 
Side, and where it' was, and whether I meddled 
with him? | j 

Mr. Walker. He faith my Lord Mobun did not 
meddle with him, but ſtood upon the flat Stones, 
nor did offer to draw his Sword, and when Mr. 
Mountford came down, he carryed his Sword in 
his Hand. | 

L.Mobun. My Lord, I deſire he may be ask d, 
Whether Mr. Hl did not ſtay in the Street to ask 
Mrs. Bracegirdle's Pardon? 

Mr. Walker. He faith he defired to ſee Mrs. 
Bracegirdle, and to beg her Pardon, and as ſoon 
as he had ſeen her, he would be gone? 

L. H. Stew. How can he tell that? Where 
was he? | 

Mr. Walker. He was juſt by my Lord Mohun 
and Mr. Hill in the Street, and Mr. Hill ſaid, He 
would but ſtay and beg Mrs. Bracegirdle's Pardon 
for what he had done, and he would go Home. 

L. Mobun. I deſire he may be asked, Whether 
I offered to fly when his Maſter went away? 

L. H. Stew, What is it you ask, my Lord? 

L. Mihun, Whether I offer'd to run away, 
or make my Eſcape? | 

Mr. Walker. He faith, my Lord did not offer 
to run away, but ſtood ſtill and faid he had done 
no Hurt, nor drawn his Sword. 


L. Mohan, I defire to ask him, Whether I 
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could not have run away as well as Mr. Hill, if 1 
had had a mind? | 

Mr. Walker. He faith, He might have run 
away as well as his Maſter Mr. Hill, but he ſtood 
{till a great while, till the Watch came and took 
him, and he gave himſelf up. 


Mr. Att. Gen. My Lord, before the Boy 
goeth away, I deſire to know of him whether 
he has not been already examined upon his Oath 
elſewhere? 

Mr. Walker. Yes, my Lord, he was examined 
at Hicks's Hall, and was kept in Priſon two Days. 

Mr. Att. Gen, Were you examined before the 
Cotoner ? 

Mr. Walker. 
fore the Coroner. 

Mr. Att. Gen. 
was examined at? 

Mr. Walker. 
Hicks's Hall firſt. 

Mr. Att. Gen. When he was examined before 
the Coroner, did he give the ſame Evidence as 
he does now ? | 

Mr. Walker. He gave the ſame Evidence be- 
fore the Coroner that he doth now, as near as he 
can remember, 

Mr. Att. Gen, When you did make Oath be- 
fore the Coroner, was it read to you what you 
{wore ? 

Mr. Walker. 
read to him. 

Mr. Att. Cen. Did you ſubſcribe the Evidence 
you gave before the Coroner yourſelf ? 

Mr. Walker, Yes, he did. 

Mr. Att. Gen. Did not you write your Name 
yourſelf ? 

Mr. Walker. Yes, he faith. 

Mr. Att. Gen. Did you not know what it was 
you ſubſcribed your Name to? 

Mr. Walker. He faith, It was not read to him 
afterwards, he knoweth what it was he gave in. 

Mr. Att. Gen. Are you ſure it was not read to 
you? 

Mr. Walker. 
read to him. | 

L. H. Stew. Was it not read to him before he 
ſubſcribed it? 

Mr. Att. Gen. That I did ask him, my Lord. 

Mr. Walker. He doth not remember that it 
was read to him at all. 

L. H. Stew. Can he read himſelf? 

Mr. Att. Gen. He writes a very good Hand, 
my Lord. | | 

Mr. Walker. He faith, They bid him put his 
Hand to it; and as ſoon as he had put his Hand 
to it, they put him out, and bid him call another 
Woman. 

Mr. Att. Gen, I would have him conſider of it, 
before he makes Anſwer; becauſe there are ſe- 
veral Perſons preſent here, who were preſent when 
it was read to him before he ſubſcribed it. 

Mr. Walker. He cannot remember that it was 
read to him. 

Mr. Att. Gen, Do you remember you ſwore 
at that Time, 'That when Mr. Mountford and 
Mr. Hill were puſhing at one another, my Lord 
Mohun ſaid, He would ſtand by his Friend, and 
Mr. Hill was his Fried? 

Mr. Walker. He faith, my Lord ſaid, He 
would not go, he would ſtay by his Friend, for 
Mr. Hill was his Friend. 

E. of Carliſle. My Lord Steward. 

XXX 2 
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L. I. Kew. My Lord of Carliſſe. | 

E. of Carliſle. ] deſire that he may be asked, 
Whether he was the Boy that ſaid to my Lord 
Mchun, Pray, my Lord, good my Lord, do not 


do it, alter your Reſolution. 


L. H. Stew. Call the Boy again (which was 
done) ; Was you by when thoſe Words were ſpo- 
ken; Pray, my Lord, will you repeat your own 

ueſtion? 

E. of Carliſſe. Whether he was the Boy that 
ſaid to my Lord Mobny, Pray, my Lord, good, 


my Lord, do not do it, alter your Reſolution, or 


- 


defer it to another Day ? 

Boy. No, my Lord, I did not hear him. 

L. H. Here. Did not you ſay fo your ſelf ? 

Boy. I faid no ſuch thing, nor heard no ſuch 
thing ſaid by any body. | 

L II. Seto. Do you bring any more Witneſſes, 
my Lord. 

L. Mohun. Yes, my Lord, Mrs. Elizabeth 
Walker, Mrs. Bracegirdle's Maid. 

Elizabeth Ii alter. Here, my Lord, I am ſhe. 

Mr. Att. Gen. My Lord, before my Lord 
Mob un proceedeth to examine any other Witneſs, 
Ihave one thing humbly to offer to your Lordſhips. 

[Then Proclamation was made for Silence. 

Mr. Att. Gen. Of what Conſequence. it will 
be to my Lord Mybun, I muſt ſubmit to your 
Lordſhips when you have heard it; that is, 
whether it may not be proper now ſince this 
Boy has given an Evidence, ſo very different 
from what he gave upon his Oath before the 
Coroner, to have his Depoſition that he made 
before the Coroner, read in his Preſence. 

L. Aſchun. My Lord, I think Iought to con- 
clude, and give all my own Evidence' before Mr. 
Attorney maketh his Remarks. 

L. H. Stew. Then reſerve that till the laſt, 
Mr. Attorney. 

Mr. Att. Gen. My Lord is certainly in the 
right of it, there ought to be no Obſervations 


made upon his Evidence, and we ſhall be ſure to 
keep exactly to the uſual Method in this Matter; 


but I take it to be the Courſe of Evidence, 
where there is an Objection to what the Wit- 
neſs delivers now, which does ariſe from what 
the fame Witneſs has ſworn before, it is proper 
to make the Objection, as ſoon as he has deliver- 
ed ſuch Evidence, whilſt the Matter is freſh in 
your Lordſhips Memories. | 

L. H. Stew. Mr. Attorney, let the Boy ſtay, 
he ſhall be called upon afterwards; but let my 
Lord go on now with the reſt of his Witneſſes. 

L. Mohan, Here is Elizabeth Il alker, my Lord. 

L. H. Stew. What is that Woman's Name? 

L. Mobi. Elizabeth Walker ; did you live with 
Mrs. Bracegirdle? | 

Elizabeth Walker. Yes, I did my Lord. 

Mr Att. Gen. This Perſon has conceal'd her 
ſelf, we have been endeavouring to find her out 
all this while, but could not. 

J. H. Hero. What do you ask her, my Lord? 

L. Mobhun. 1 deſire ſhe may be asked, Whether 
ſhe lived with Mrs. Bracegirdle, and what ſhe 
faw and obſerved that Night Mr. Mountford was 
killed. 

Fl. IWalker. If it pleaſe you, I lived then with 
her. 

L. H. Stew. I cannot hear what ſhe ſaid ; Mr. 
Waker, T think you muſt go thither again; ſpeak 
out, Woman. 

1... H{alker. I vas her Servant at that time, 


when Mr. Mountford was killed. And, may it 
pleaſe you, my Lord, that Night, old Mrs. Brace- 


girdle and her Daughter, were invited to Sup- 


per at one Mrs. Page's in Drury-lane, and coming 
Home about ten or eleven a Clock out of Drury- 
lane, my Miſtreſs deſired me to go to Mr. Mount- 
ford, to ſee if Mr. Mountford was come home. I 


went, and they ſaid, He was not come home: 


She defired me then to go again, and tell Mrs. 
Mountford, that if he was not come home, ſhe 
ſhould ſend to ſee where he was, and deſire 
he would not come home without a good Guard, 


for my Lord Mobun and Captain Hill were walk- 


ing about the Street, and ſhe did not know their 
Deſign, by reaſon Mr. Ilill had his Sword drawn 
in his Hand, ont of the Scabbord, I asked the 


Reaſon why he had his Sword drawn, and the 


Anſwer was made; He had loſt the Scabbord in 
a Skirmiſh in Drury-lane; but that I know no- 
thing of. Mrs. Munt ford ſaid, She would ſend her 


Maid to ſee where her Husband was, and I told 


her, if my Miſtreſs would give me leave, I would 
go along with her, to bear her Company. And 


when I rerurned to my Miſtreſs, ſhe did give me 


leave, and I went along with her to ſeveral 
Places; but we could not find Mr. Mountford ; fo 
coming home, I went to my Miſtreſs, and I ſaw 
them two ſtand at the Door, and they ſtaid there 
avove an Hour, and in the mean time our Land- 
lady, Mrs. Browne, heard the Watch come into 
the Street, and ſhe ſaid, ſhe would go to the 
Door, and bid the Watch ſeize them; and ſhe 
did go out, and I was kept within Doors, and 
heard her talk to the Watch, but what ſhe ſaid, 
I cannot tel]; but preſently the Watch went 
away and left them. And I ſtood at the Door, 
and heard Mrs. Browne ſay, There cometh Mr. 
Mountford, and ſhe would go ſpeak wirh him; 
and with that, ſhe went as faſt as ſhe could to 
meet him, and came to him a good way before 
he came down to them, and took him by the 
Arm thus, to ſtay him, and ſhe ſaid, Captain Hill 
and my Lord Mohun was walking in the Street, 
and Captain Hill had his Sword in his Hand 
drawn, and ſhe did not know what their De- 
ſign was. : 

L. H. Stew. - Indeed ſhe muſt ſpeak louder, or 
I cannot tell what ſhe faith. 

El. Walker, My Lord, I ſay Mrs. Browne when 
I was at the Door, ſaid, Yonder cometh Mr. 
Mountford, and ſhe ſaid, ſhe would go and meet 
him, and away ſhe went as faſt as ſhe could to- 
wards him; and when ſhe came up to him, ſhe 
took him by the Arm thus, and deſired him that 
he would not come down that Street, but go to 
his own Houſe, for there were Captain Hill and 
my Lord Mobun walking in the Street, and ſhe 


did not know what their Deſign was, but Cap- 


tain Hill had his Sword drawn in his Hand, If 
it pleaſe you, my Lord, Mr. Mountford did not 
anſwer her a Word; but preſſed forward to 
meet my Lord Mobun and Captain Hill. If it 
pleaſe you, my Lord, they met one another, 


and my Lord Mobun and Mr. Mountford compli- 


mented one another very lovingly, and ſaid, 
They were glad to ſee one another; and Mr. 
Mountford ſaid to my Lord, He had a great Re- 
ſpect for his Lordſhip, and my Lord replied to 
him again, By my Honour, I have the like for 
you, Mr. Mountford, and with that, they em- 
braced one another. I am ſure this is the Truth, 
for I followed Mrs, Browne out, and ſtood by when 

it 
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Mr. Mountford told my Lord, it 
— 1 was a Diſhonour to him to keep Company with 


t „ it was done. 


Captain Hill. 1 will not take my Oath that 
Captain H1/ did hear him ſay ſo, but he might 
have heard him, and it may be he did too; and 
that might occaſion the Quarrel; but I will not 
take my Oath of that: It came juſt in my Head 
after this was ſaid, that our Door was open, and 
I turned my Back to hear and look who was at 
our Door, and I heard Mrs. Browne ſay, that 
Captain Hill and Mr. Mountford were going to 
Fight: I ſaw them Fighting, making Paſſes at 

* one another, I ſaw them engaged, I never ſaw 

4s Men naked fighting ſo in my Life. 

27S At which there was a great Laughter. 

El. Walker. My Lord, 1 do not underſtand 
theſe Matters, I tell you as well as I can, they 
were fighting with naked Swords, Mr. Mount- 
ford's Sword was upon Mr. I hereabouts, and 
Mr. Hils Sword was upon Mr. Mountford here- 
abouts; and after they had made two or three 
Puſhes at one another, Mr. Mountford ſaid, he 
was kill'd, and threw down his Sword thus, and 
I took it up, and there was a good Piece of the 

Sword broken of I turned me about thus, to- 
5 wards our own Hatch at our Door, and there 
% ſtood two or three People, 1 cannot fay who 
they were, but J gave them the Sword, and I 
turned my Face towards Surry-freet, and ſaw 
Captain Hill making his Eſcape, running up Sur- 
ry-ſixeet ; and, if it pleaſe you, my Lord, Mr. 
Mountſord was the Friend I had moſt Reſpect for; 
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his own Houſe, and my Lord Mohun ſtood in the 
ſame Place that he was in, when he and Mr. 
Mouiitford were embracing one another, and I 
did not ſee my Lord Mubun ſtir from that Place; 
but when they fought, they were engaged in the 
middle of the pitched Stones, were there was a 
Place made for the Water to run along the Street 
like a Channel; and to my Knowledge, I did 
never ſee my Lord Mchun off of the Paved 
Stones, on the Side, I cannot ſay he was never 
off, when my Eye was turned another way ; but 
to my Knowledge, I never {aw him off of thoſe 
Stones. If it pleaſe you, my Lord, the next thing 
that I ſaw, was this, After Captain Hz run up 
” Surry-frert, and Mr. Mountford did go home, I 
” fv my Lord Mobun walking up to the End of the 
SBtrect, where the Watch were coming, and when 
> the Watch came, I ſee him deliver himſelf up to 
the Watch; but I think one of the Watch, ſaid, 
he muſt have his Sword, and he did deliver uphim- 
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No, my Lord, I think you have not. 'The next 
thing I remember, was Mrs. Page came and faid 
Mr. Mountford was killed, upon which, ſaid my 
Lord Aohun to her, Bear Witneſs, I had no Hand 
in his Death. Said ſhe, You were in his Com- 
pany, therefore ſeize him, and carry him to the 
Royund-houſe ; and the Watch did ſecure him; and 
my Lord anſwered, As he was a Gentleman, he 
deſired to be uſed like a Gentleman; and they 
did carry him away to the Round-houſe. This is 
the Thing that I did ſay, as near as I can remem- 
ber, to the Juſtices; but I have been very much 
abuſed and diſtracted amongſt them, and there- 
fore to a Word JI cannot ſay; but as near as I can 
remember, being abuſed at the rate I have been, 
this I did then ſay, and it is the Truth. 

L. Hohun, I deſire ſhe may be asked, whether 


for the Murder of W. Mountford. 


and 1 ſaw him, as faſt as he could, going towards 


ſelf and his Sword to the Watch. And he bid 
me take Notice, Bear Witneſs, ſaid he, L have no 
Hand in the Death of Mr, Mountford. Said I, 
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ſhe was not examined before the Juſtices at Hicks & 
hall, and whether ſhe was not then Mrs. Brace- 
girdle's Maid, | | 

L. H. Stew. 'Truly, my Lord; 1 have heard 
very little of what ſhe has ſaid, but I hope my 
Lords that have been nearer have obſerved it. 

El. Waiker. If it pleaſe you, if you ask what 
was done at Hicks's-hall, I will tell you juſt as it 
was, what happened there, and ſo proceed on to 
tell you how 1 have been abuſed. 

L. H. Stew. My Lord, what would you have 
her asked more ? 

L. Mobun. I deſire to ask her, Whether ſhe was 
not Mrs. Bracegirdle's Servant when ſhe was exa- 
mined at Hicks's-hall, and whether ſhe ſwore the 
ſame there, as ſhe faith here, and what was done 
to her ſince, or what they would have done, and 
whether they did not try to make her ſpeak what 
they would, and to put her out? 

El. Walker, If it pleaſe you, my Lord, that 
next Morning, there came ſeveral of the Players 
to me, to ask me what I knew of the Death of 
Mr. Mount ford, and I told them; but they did 
not like what I ſaid, and they ſeemed diſcon- 
tented at me. And when they were to go to 
Hicks's-ball, they faid, they had no need of my 
Evidence, they could do without me. So Mrs. 
Browne and her Maid they went away, and left 
me at Home; what they did, or where t 
ſtaid, I do not know ; but about two or three 
Hours after, a Meſſenger came and ſaid, my 
Miſtreſs and I muſt go to Hicks's-hall to be exa- 
mined before the Juſtices; and we went, and 
when we came there, all were examined, and 
I was examined in the laſt Place; where, my 
Lord, I gave in the tame Evidence that I do 
now, as near as I can ſpeak. I do verily believe 
it to be the ſame, but I have had ſo much Trou- 
ble with their abuſing me, that I cannot ſpeak 
to every Word or particular Thing. For my 
Miſtreſs ſtood before me, and ſaid, They brought 
Evidences that confounded themſelves; and 
another ſaid, Hang her a Jade, pull her by the 
Coat. I turned me to the Juſtices, and ſaid, I 
hoped I might ſpeak now I was there; but it 
may be for Par of my Miſtreſs, I did not then 
ſpeak all that I have done now, becauſe 1 have 
called more ſince to my Remembrance. And 
there is one particular Thing that I call to mind 
now; I remember that in our Parlour, as ſoon as 
they came home out of Drury-/ane, there was a 
Diſcourſe between my old Miſtreſs, and my 
Young, that Captain Hill waited at the Door to 
ſee my Miſtreſs, and that if he might but have 
Leave to ſee her, and to beg her Pardon, they 
would be gone thence to there own Lodging; 
and I ſaid to my Miſtreſs, If ſhe would give me 
leave, I would go out to them, and demand 
Captain Hill's Sword, and then he might come in. 

IL. Mobun. I defire ſhe may be asked, Whe- 
ther ſhe was not turned away and threatned ? 

EI. Walker. 1 am going on to tell my Lord 
what happened in our Houſe that Night. I told 
my Miſtreſs, If ſhe would give me leave, I 
would undertake to get Captain Hills Sword 
from him, and then ſhe might let him come in 
and fee her, and beg her Pardon, and I thought 
it would prevent a great deal of Danger that 
might follow elſe. And my Miſtreſs ſaid, I was 
a prating Slut; and my young Miſtreſs ſaid, If 
he begged her Pardon upon his Knees never ſo, - 
ſhe would never forgive him, nor ſee him more. 
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My Lord, there was another Diſcourſe in the 
Street, that Captain Hill had made a Vow that 
he would kill himſelf that Night, and that my 
Lord Aſohun, having a Reſpect for him, watched 
to prevent him from doing himſelf a Miſchief. 
That was diſcourſed in the Street, but I cannot 
fay it was ſo of my own Knowledge. 
Then another Proclamation for Silence was made. 

L. Mobi. 1 defire ſhe may be asked, whether 
ſhe was not turned away, and whether ſhe was 
never threatned. | 

Eliz. Walker. If it pleaſe you, my Lord, that 
Night that I gave in my Evidence at Hicks's- Hall, 
by their talking, I knew before I went from 
Home what a Life I ſhould have with my Mi- 
ſtreſs, for 1 knew they did not like my Evi- 
dence, and I was afraid of coming Home, and 
went and ſtaid with my Siſter ; but notwith- 
ſtanding I went Home about nine a Clock, and 
they were very inverate againſt me, and I told 
one of them, I had witneſſed the Truth, and 
nothing but the Truth, and that I would ſtand 


by. If it pleaſe you, my Lord, the next Morn- 
ing there was this Aun Foues that lay with me 
that Night, and ſhe told me that in the Morn- 


ing they threatned, and intended to fetch me to 
Mrs. Mfuntford to rattle me for what Account I 
had given in, and ſhe giving me this Item, I 
got up, and went to dreſſing my Dinner, and 
Mrs. Aſountford ſent a Man, that I know by Sight, 
I think ic was one Roberts, I believe that was 
his Name ; whereupon he came and asked me 


* here was Mrs. Bracegirdle's Maid; Ifaid, I was 
| ſhe, and then he ſaid Mrs, Mountford deſired me 


to come to her. I ſaid, I had given in my Evi- 
dence where I ought to do it, and I had nothing 
ro do with her; but it was upon this account, 
not that I had any Antipathy againſt Mrs, Mount- 
ford, but only as Ann Fones had given me that 
Item of a Deſign to ſend me to her, to rattle me 
for the Evidence I had given in, and I did not 


know what might come of it, or what their 


Deſign might be. 
Mr. Att. Gen. My Lord, I would not inter- 


rupt any Witneſs, but becauſe ſhe ſpeaks of what 


was ſaid by Jones, and Mrs. Bracegirdle, I defire 


they may be by to hear what ſhe faith. 
I. Mobun. My Lord, I deſire my Witneſſes 
may not be hared. 

L. H. Stew. This is not haring of Evidence, 


my Lord. 


L. Mohun. My Lord, I deſire I may go on 
with my Evidence without Interruption. 

L. H. Stew. My Lord, this is no Interruption. 

Mr. Att. Gen. Pray, my Lord, let Mrs. 
AMountford be called in to hear what ſhe faith of 
her ; I defire ſhe may be by. 

I. Aſobun. My Lord, I have no more to ſay 
w-her. 

Mr. Att. Gen. But then, my Lord, before ſhe 
goeth away, I have two or three Queſtions to 
ask her. 

I. H. Stew. What do you ask her, Mr. Attorney? 

Mr. Att. Gen. She faith ſhe was examined at 


Hicks's-Hall, 1 deſire to know if ever ſhe was 


examined before the Coroner. 

Eliz. Walker. Tf it pleaſe you, my Lord, I 
was not, and I will give you the Reaſon. 

Mr. Att. Gen. Ay, pray let us hear it. 
Eliz. Walker. Why you have not heard how 
badly they uſed me after this. 

Mr. Att. Cen. But pray, Miſtreſs, anſwer my 
Queſtion, 


Eliz. Walker. But, my Lord, if it pleaſe you 
I went to my Siſter, and ſtaid with her till eight 
or nine, and my Aunt told me there had been a 
Porter to enquire for me, to go to the Jury ; 1 
was ſorry I was not at Home, but I took a Neigh- 
bour with me to go to Mrs. Mountford's, to ſee if 
the Jury were not .gone ; and I knowing how 
they had threatned me, I deſired him to leave 
me at a Victualling-Houſe by Temple-Bar, and 
go and tell them, if the Jury were not gone, I 
was ready to wait upon them; he went, and 1 
remained at the Victualling-Houſe, and he 
came again, and told me, Mrs. Mountford ſaid 
they had done without me ; but he was a little 
ſurprized. 

Mr. Att. Gen. My Lord, ſhe maketh a long 
Anſwer to a ſhort Queſtion, I would ask her 
another Queſtion preſently ; but by the way, as 
to this Examination at Hicks's-HaJl, I would ob- 


ſerve that it is a very unuſual, and, I think, under 


Favour, a very unwarrantable Thing for Juſtices 
of the Peace, to take upon them, under a Pre- 
tence of conſidering, in order to bail a Perſon 
charged with Murder, to enter into a particular 
Examination of every one of the King's Wit- 
neſſes, as if they were either a Grand Inqueſt, 
charged upon Oath for finding a Bill of Indict- 
ment, or Coroners to take an Inquiſition of the 
Murder, both the Grand Jury and the Coroner 
are upon their Oaths to keep the King's Evi- 
dence ſecret ; but this is to make it publick by 
an indirect way by a Juſtice of Peace's examin- 
ing, in order to the Bailing of an Offender. But 
I would obſerve this Woman goeth away from 
her Miſtreſs, and continueth away, and con- 
cealeth herſelf; ſhe was not to be found to be 
examined before the Coroner, the proper Officer, 
nor are we able to tell where ſhe has been; I 
deſire ſome account may be given, in whoſe 
Hands ſhe has been all this time. 
* 2 ay LR I —_ your Lordſhip's 
inion, whether this ma permitted, thar 
he ſhould talk thus. 4 4 

L. H. Stew. What do you ſay, my Lord? 

L. Mohun. My Lord, I defire to know whe- 
ther he may interrupt me in my Evidence thus : 
All this Matter is foreign to the Buſineſs before 
your Lordſhips. 

Mr. Att. Gen. If you pleaſe, I would ask her 
this one Queſtion. 

Lord Under Mr. Attorney's Pardon, I 
think the Priſoner, or his Witneſſes, ought not 
to be interrupted ; but if he have any Remarks 
upon the Evidence, when they have gone thro 
he may call them again, and ask them any Que- 
ſtions, or make any Remarks upon them. 

Mr. Att, Cen. My Lord, I would ask her but 
one Queſtion. 

L. H. Stew, What is it, Mr. Attorney? 

Mr. Att. Gen. If ſhe heard Mrs. Browne ſay to 
Mr. Mountford that ſhe would not have him come 
forward, becauſe my Lord Mobun and Mr. Hill 
were there, and ſhe did not know what their 
Deſign was? 

Eliz. Walker. If it pleaſe you, my Lord, I did 
hear them, and I was juſt by them; and there 
was none but ſhe and ]. 

Mr. Att. Cen. She upon her Oath faith, ſhe 


did not tell him any thing more, than that ſhe 


would ſpeak with him ; but he did not hear her, 
or hearken to her : But, my Lord, I have no 
more Queſtions to ask her. 

> L. H. Stew. 
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L. I. Stew, Have you any more to ask this 


Witneſs, my Lord? 

L. Mohun, No, my Lord. 

L. H. Stew. Who is your Lordſhip's next? 
Pray call your Witneſs, | 

L. Mohun. I defire Ann Jones may be exa- 
mined. ¶ She came to the Bar.) 

L. H. Stew. W hat doth your Lordſhip examine 
her to? 

L. Mohun. I deſire ſhe may be asked what ſhe 
knowerth of what paſſed that Night Mr. Mountford 
was hurt, and tell the whole Story. 3 

Fones. Firſt, I ſaw Mrs. Bracegirdle coming 
home with her Mother and Mr. Page, about ten 
a Clock at Night, and there were Captain Hill 
and my Lord Mobun with them when they came 
home, but they did not come in with them, 
but walked in the Street about an Hour and an 
Half; and after they came in, Mrs. Browne ſent 
to Mrs. Mountford, for ſhe ſaid Captain Hill had 
ſome Deſign, and my Lord Mobun, upon Mr. 
Aſountſord, but Mr. Mountford not being at home, 
they ſent to all the Taverns thereabouts, but 
could not find him; they came home again, and 


told Mrs. Mountford and Mrs. Brazegirdle, they 


could not find him, and there my Lord Myhun 
and Captain Il walked to-and-fro about the 
Street for an Hour and Half in all; about an 
Hour after they had been to look for Mr. Mount- 
ford, or about three Quarters of an Hour, Mr. 
Mountford came down, and I iaw my Lord Mo- 
bun and Captain Iill at this Door. 

L. Mobun. At whoſe Door, I deſire ſhe may 
be asked. f 

Jones. At this Mrs. Browne's Door, and Mr. 
Afountford coming down, my Lord Mohun met 
him, and embraccd him, and ſaid, He had a great 
Honour and Friendſhip for him, and Mr. Mownt- 
ford ſaid, he had a great Honour and Reſpect 
for his Lordſhip. Saith my Lord Mohun, Mr. 
Aount ford J ſuppoſe you are ſent for. No not 
I, upon my Honour, ſaid he. Upon that he up 
and told him how they had like to have got 
Mrs. Bracegirdle into a Coach, and carried her 
away, but were prevented. Saith Mr. Mountford, 
as to Mrs. Bracegirdle, I have nothing to do, ſhe 
is no Concern of mine, if my Wife have offend- 
ded your Lordſhip, ſhe ſhall beg your Pardon. 
Said Mr. Mountford again, I hope your Lordſhip 
will not vindicate Mr. Hil} in any ſuch Action 
as this. With that Captain Hill came up and hit 
Mr. Aſountford a Box on the Ear, and bid him 
draw. And, ſaid Mr. Aſount ford, Damn ye, 
What is that for? And thereupon he drew; and 
I tell you what I ſaw, they both came off from 
the paved Stones into the Middle of rhe High- 
way, and made two or three Paſſes at one ano- 
ther; at the ſecond Paſs Mr. Mountford's Sword 
broke, and he flung down his Sword, and run 
away, and ſaid he was a dead Man; Mr. Mount- 
ford went one way, and Mr. Hill another. 

L. Mobun. I deſire ſhe may be asked, If I did 
meddle with Mr. Aſountford at all, or helped 
Mr. Hill whilſt they fought, and where I ſtood all 
the while? 

L. H. Stew. What ſay you? anſwer all thoſe 
Queſtions my Lord asked you. 

Tones. If it pleaſe your Lordſhip, he ſtood 
upon the Cauſe y, the paved Stones, in the ſame 
Place where he was all the time. 

L. H. Stew. Did my Lord meddle at all? 


Jones. No, I did not ſee my Lord Mibun 
meddle. 
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L. H. Stew. Was my Lord's Sword drawn? 
Tones. I did not ſee it drawn. 

I. Mobun. I deſire ſhe may be asked, Whether 

I run away, or whether I did not ſurrender my 

ſelf to the Watch. 

Jones. If it pleaſe your Lordſhip, 1 did not ſee 
my Lord run away; But I did ſee him ſurren- 
der himſelf. 

L. Mobun. I deſire ſhe may be asked, if ſhe 
was not examined at Hicks's-hall? 

Zones. Yes, my Lord, I was. 

L. Mobun. And whether ſhe did not there de- 
clare the ſame upon Oath, that ſhe doth now? 

Jones. Yes, my Lord, I did. 

L. H. Stew. Have you any thing to ſay to this 
Witneſs, Mr. Attorney? 

Mr. Att. Gen. My Lord, I would only ask her 
this Queſtion : She faith my Lord Aſobun was upon 
the Pavement, or Cauſey, as ſhe calleth it, all the 
while; I defire to know whether the Scuffle did 
not begin upon the Pavement ? 

Jones. Yes, it did upon the Cauſey. 

Mr. Att. Gen, I deſire to know, whether ſhe 
ſaw any Blood upon that Cauſey the next day? 

Jones. No, I ſaw none. 

L. Mobun. I deſire ſhe may be asked, Whether 
they did not fight in the Middle of the Street? 

; — Yes, and pleaſe your Lordſhip, I did 
ſee them make Paſſes at one another in the 
Street. 

L. Aſobun. I deſire ſhe may be asked, Whether 
the Sword was not broken there in the Middle of 
the Street, and whether Mr. Mountford did not 
then cry out, I am killed? 

Jones. His Sword was broken in the Middle 
of the Street; but I did not hear Mr. Mountford 
ſay he was killed, but he flung down his Sword, 
and run away, and faid, I am a dead Man, 

IL. H. Stew. Have you done with this Witneſs, 
my Lord? 

L. Mobun. Yes, my Lord. 

L. H. Stew. Have you any more to ſay to 
her, Mr. Attorney? 

Mr. Att. Gen. No, my Lord. 

IL. I. Stew. Then who is your next Witneſs, 
my Lord Mohun? 

L. Mobun. Edward W my Lord. 

(W bo came to the Bar.) 

L. H. Stew. What ſay you to him, my Lord? 

L. Mobun. I deſire to ask him where he liverh ? 
Whether he be nota Neighbour to Mrs. Bracegi 
dle? and what he ſaw that Night Mr. ono 
was killed? I deſire he — 

Evidence. 

Warrington. I live, if it pleaſe your Honour, 
over-againſt Mrs. Bracegirdie's Houſe, at the 
White-ſwan, on the other Side of the Way. 

L. Aſohun. I deſire he would tell all that he 
ſaw that Night. 7 

Warrington, All that I can ſay, is, About nine 
or ten a Clock, as near as I can gueſs, I heard 
a Diſturbance at Mrs. Browne's Door, where 
Mrs. Bracegirdle lodgeth, and looking out, I ſaw 
there were two Gentlemen talking to old Mrs. 
Bracegirdle, and Mrs. Bracegirdle and ſome People 
went into the Houſe, and when they were goue 
into the Houſe, I ſaw the two Gentlemen walk 
about the Street, one's Sword I ſaw was drawn. 

L. H. Stew. Whoſe Sword was that was drawn? 

Warrington. Captain Hilt's, as they ſay; for my 
part, I did not know either of them; they walk- 
ed there for the Space of an Hour and a Half, I 

| W 


give his w 


ſaw them oppoſe no body. But as they came 
along, I heard them ask a Gentleman that came 
towardsthem, Whether he would not drink a Glaſs 
of Wine or not ? 
I. Mbim. My Lord, I deſire he may be asked, 
what he ſaw afterwards of fighting? 
IWarrington. For fighting, I faw Mr. Mount- 
ford come down Norfolk-/treet, and I ſaw him turn 
at the Corner with his Sword in his Hand in the 
Scabbord, to the beſt of my Knowledge, and 
ſeeing ſome People there, as I ſuppoſe, went to- 
wards them, and came up to them; and I ſaw my 
Lord 144, to the beſt of my Knowledge, lay his 
Hand upon his Shoulder, and embraced him, and 
complimented him ; but I cannot be certain what 
the Words were that paſſed between them. 
L. I Stew. Did you ſee them fight? 
IWarriugton If it pleaſe your Honour, I did 


ſee their Swords both drawn, Mr. Mountford and 


he that they ſaid was Captain Hill; there were 
ſome Women about them, ſo that I could not ſo 
well diſcern when they drew their Swords, or 
who begun the Quarrel. Hi, they ſaid, had no 


Scabbord to put his Sword in; my Lord Mobun 


ſtood by, and laid his Hand upon Mr. Mountford's 
Shoulder. | 
L. H. Stew. Was that before the Fighting, o 
at the time of the Fighting ? 

Warrington. It was before their Fighting, at 
their firſt Meeting. | 

L. Mobun. I deſire your Lordſhip would plcaſe 
to ask him, In what Part of the Street they 
fought, and whether I was near them then ? 

Harrington. When firſt I ſaw their Swords 
drawn, it was upon the flat Stones of the Pave- 
ment; and I ſaw Mr. Hill come off of the 
Stones and Mr. Mountford with him. Mr. Hill 
was, I think, the firſt, and they came both up to- 
gether with their Swords drawn in their Hands, 
they were not a Sword's Length off from one 
another; and they paſſed at one another, and I 


run into our Houſe to fetch a Paring-Shovel, 


with an Intention to part them; but before I 
could get out of Doors with the Paring-Shovel 
in my Hands, the one was gone one way, and 
the other the other way; and I ſaw no body in 
the Street to ask any Queſtions of, but my Lord 
Mobun at the Corner, three or four Doors above 
this Place. And I came out, and asked which 
way they were gone, my Lord Mobun turned 
about, and I was a little afraid of him at firſt ; 
but, ſaid he, Here am I, I did not offer to oppoſe 
or draw my Sword; you all know it; and imme- 
diately, if it pleaſe your Honour, the Watch 
came in ; that is all I know. 

IL. Mobun, I deſire he may be asked, Whether 
I did not go towards the Watch, and ſurrender 
my ſelf. | 

Harrington. I cannot fay that, but the Watch 
came in a Minute. 
ſaid, Here am I, Idid not oppoſe or draw my 
Sword, you all know. 

L. Mobun. Pray my Lord, let him be asked, 
Whether I did offer to fly? And whether I had 
not as much time to fly, as Mr. Hill ꝰ 

Warrington, I cannot ſay that, my Lord, I 
ſuppoſe he might have gone away as well as Mr. 
H114, for they were both together. 

L. Mobun. My Lord, I deſire he may be asked 
another Queſtion, Whether, when Mr. Mountford 
came into Howard-/treet, he did not come out of 
his way to hisown Houle, to come towards us? 
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My Lord turned about, and 


Warrington. My Lord, if it pleaſe your Ho. 
nour, it was out of his way ; but whether he 
did it on purpoſe, or becauſe he ſaw People there, 
I cannot tell. | 

L. Mchus. I deſire he may tell you where Mr. 
Mount ford's Houle is. | 

Harrington. Mr. Mountford's Houſe is in Norfolk- 
fireet, two Doors in the Corner out of the Croſs 
Street; and this was done in Howard-ſtreet. 

L. H. Ster. I would ask you a ſhort Queſtion, 
Whether that was the way to his Houſe that he 
went ? 

Warrington. No, it was not the way, my Lord; 
for he turned on the Right-Hand, and he ſhould 
have kept ſtraight along. | 

L. Mohun. I deſire he may be asked, Whether 
he was not ſworn at Hicks's-hall, and whether he 
gave not the ſame Evidence there, that he 
doth now? 

Warrington. I was ſworn there, and did, to 
the beſt of my Knowledge, give the ſame Evi- 
dence I do now. 

L. H. Stew. If I underſtand you aright, you 
ſay * the Swords were drawn of Mountford and 
Hil 

Warrington. Yes, my Lord, I did. 

L. H. Stew. Can you ſay whether Mountford's 
Sword was drawn 2 he was hurt, or not ? 

Warrington. If it pleaſe you, my Lord, I can- 
not tel] that, I cannot be poſitive whether it was 
or no, for there were Women about them, I 
ſay, at firſt, and I could not diſcern the Begin- 
ning; and I did not ſtand to ſee them puſh, for 
as ſoon as I ſaw their Swords drawn, and they 
come off the Pavement to fight, I run into the 
Houle to fetch a Paring Shovel. 

L. Mohun. Now, my Lord, I will call ano- 
ther Witnels. 

L. H. Stew. Mr. Attorney, have you any 
Queſtions to ask this Witneſs? 

Mr. Att. Gen, No, my Lord. 

L. Mobun. Then, my Lord, I will call ano- 
ther Witneſs to ſhew you the Reaſon why Mr. Hi 
and I ſtayed in the Street, and what was the 
Buſineſs we ſtay'd for. I deſire Ann Knevit may 
be examined. (She came to the Bar.) 

L. H. Stew. What do you ask her, my Lord? 

L. Mobun. I would ask her where ſhe liveth, 
and what ſhe knoweth of this Buſineſs? 

 Anevit. My Lord, I live in Howard-ſftreet, ex- 
actly againſt Mrs. Bracegirdle's Lodging, and my 
Lord Mohun, as he gave his own Name to be, 
to the Watchmen, and another Man that they 
called Captain Hill; for ſo he gave his Name to 
be; they came down with Mrs. Bracegirdle, 
both the Mrs. Bracegirdles, into the Street, and 


came to their Door, and old Mrs. Bracegirdle 


put her Daughter in at the Door, and then 
ſhe ſtood ſtill and talked with the Gentlemen, 
and asked them their Buſineſs. They ſaid, They 
wanted to beg the young Woman's Pardon for 
what they had done, and then they would be 
gone. She ſaid ſhe thought they came to rob 
her. They ſaid, No, they came upon a very 
honourable Deſign. She ſaid, Then they might 
have come at a more ſeaſonable time ; but ſhe 
believed they came to rob her. | 
L. Mobun, What time of Night was it? 
Knevit. It wanted a Quarter of Ten, I believe, 
or it was about Ten, a Quarter over or under; I 
cannot exactly tell. They ſaid, If ſne would 
give them leave but to ſpeak to her, and beg her 
| | | Pardon 
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Pardon for what they had done, they would go 
home immediately. ” She faid, ſhe would not, 
they ſhould not ſee her any more that Night: 
Then one of the Gentlemen, I know not which 
of them it was, ſaid, They would walk a little 
while in the Street: ſhe did ſee them walk ver 
quietly, but ſhe made a great Noiſe herſelf; 
and at laſt ſhe went in, and ſhut the Door, and 
the Gentlemen walked quietly up and down, 
and by and by, they went to the Door again, 
and deſired to be admitted to ſpeak with young 
Mrs. Bracegirdle, that they might beg her Pardon 
for ſome Affront that they had put upon her, I 
ſuppoſe, and ſhe ſtill refuſed them, and would 
not let them ſpeak with her ; and ſeveral times 
they called and knocked at the Door, and ſtill 
defired but to ſpeak with her, and beg her Par- 
don, and they would be gone home, but ſhe 
every time refuſed it. 

L. H Stew. Woman, I do not hear you, you 
mult ſpeak louder. 

L. Mobun. My Lord, I deſire your Lordſhips 
will let one of the Clerks come and take the 
Evidence, and report it to you, , 

L. H. Stew. If it be material, another muſt 


report it; for I have not heard one quarter of it. 


L. Mohun, It is very material, my Lord, to 
ſhew the Reaſon why we ſtayed there. 

Knevit. My Lord, I will repeat i, over again 
if you pleaſe. 

L. H. Stew. Then pray ſpeak ſo loud that I 
may hcar. 

Knevit, My Lord Mohan is a perfect Stranger 
to me, I only tell you what I ſaw and heard. 
At the firſt beginning of all, two Gentlemen, 
and two Women, came to a Door over againſt 
our Door, and at that Houſe Mrs. Bracegirdle 
and her Daughter lodged, the Gentlemen gave 
their Names to the Watch afterwards to be my 
Lord Mobun and Captain Hill: So when they 
came there, the old Woman put her Daughter in 
at the Door, and when ſhe had pulled off her 
Hood and Scarf, ſhe came to the Door, and asked 
them their Buſineſs; and they told her, they 
wanted to beg her Daughter's Pardon for what 
they had done; but ſhe abuſcd the Gentlemen 
mightily, and gave them very ill Words, and 
{aid, She believed they came to rob her Daugh- 
ter; they ſaid, No, they came upon a very ho- 
nourable Deſign ; then ſhe ſaid, They ſhould have 
come honourably at a ſeaſonable time; they 
{aid, It was not an unſeaſonable time, for ſhe 


was out of Doors herſelf at that time. So ſhe. 


ſtood there a little, and then at laſt ſhe went in 
a Doors, and ſhut the Door, and ſome of them 
opened the Door again, and they were walking 
upon the Caufey, and came up to the Door, 
and ſtill defired the fame thing, to ſpeak with 
the young Gentlewoman to beg her Pardon for 


what they had done, and they would go home 


for that Night. One of them, I think it was 
Mr. 1111, ſaid, He had given her an Affront, and 
he deſired to beg her Pardon; but ſtil they ſaid, 


he ſhould not be admitted to ſpeak with her. 


Then one of them, I think it was Mr. Hill, de- 
fired ſhe would be pleaſed to come but to the 
Hatch, that he might ſee her, and beg her Par- 
don, and he would not defire to come in, but 
that would not be permitted. So one of them 
made Anſwer, That they would not ſtir till they 
did ſee her, and they would walk there all Night. 
L. H. Stew, Cryer, call for Silence, and pray, my 
Vo I. IV 


Lord Great Chamberlain, take ſome Order with 

thoſe People behind there, for they cannot hear 

themſelves what the Witneſſes ſay, and therefore 

they are reſolved we ſhall not hear them neither. 
( Proclametion was made for Silence.) 

L. H. Stew, Now go on, Woman. 

Knevit. They faid they would ſtay in the 
Street all Night, unleſs they did ſpeak with her: 
But if ſhe would give them leave to ſpeak with 
her, they would depart to their own Lodgings 
immediately; but they were denied to be ad- 
mitted to ſpeak with her. Whereupon one 
of them called unto his , to bring him 
his Cloak; but then he ſaid, He would not 
have his Cloak, -he would walk without it, 
becauſe they had not both of them Cloaks; 
by and by they ſent for a Bottle of Wine, 
and there they drunk her Health, and took ſe- 
veral Turns, and after they had drunk off the 
Bottle, or ſome part of it, they went to the 
Door again, and knocked at the Door, and 
ſome body anſwered from within, for they were 
not at the Door, what they would have? They 
{aid the ſame thing as before, that they deſired 
only to ſee her, and beg her Pardon, and they 
would go home; for it was a very cold Night, 
and it was not convenient to walk there ; but 
they ſtil] refuſed to let them in: By-and-by the 
Watch came down, and asked, Who was there, 
and what was their Buſineſs? and one of the 
Gentlemen made Anfwer, and ſaid, He was a 
Peer, and his Name was Mobun, the other ſaid, 
his Name was Hill. So the Watch went by, and 
ſaid no more, but ſome Body made Anſwer, and 
ſaid, There was a Gentleman had a Sweet-Heart 
in that Street, and he wanted to ſpeak with her. 
Juſt at that Time, I went up Stairs to warm a Bed 
in our Houſe, and whilſt I was warming the 
Bed, I heard a little Buſtle in the Street, and 
running to the Window there I ſaw a Sword in 
a Man's Body, I could not tell who the Man 
was, nor who put the Sword there, but the Man 
that drew out the Sword, run away as hard as 
he could, and the Man in whoſe Body the Sword 
was, went as faſt as he could the other way. 
And my Lord that gave his Name to the Watch 
to be Mohun, ſtood on the farther Side of the 
Street, and faid, I have done no Hurt to any 
Body, and I will not ſtir, And there was a Wo- 
man that called out to the Watch to ſeize him ; 
but who the Woman was, I cannot tell, but he 
ſtood ſtil] between Mrs. Bracegirdle's Door, and 
the next Neighbour's, one that is called Nuttall, 
I think, and never ſtirred till the Watch came to 


him, and the reſt went to Mr, Mountford; he 


ſaid there was no Occaſion to lay Hands upon 
him, for he would not ſtir from them. 

L. Mohun. I deſire to ask her if Mr. Mountford 
did not ſay, Iam killed, after the Sword was broke? 

Knevit. Yes, he did ſay he was a dead Man. 

L. H. St. What, after his Sword was broke? 

Knevit. Aſter the Sword was drawn out of 
his Body, his Sword was in his own Hand, I 
{qualled out when I faw the Sword in his Body, 
and had like to have gone out of the Window, 
and ſome Body ſaid to me, when I told them 
why I cry'd out, Will you break your Neck for 
that Reaſon ? it may be it is one of the Watch- 
men. No, faid I, it is not a Watchman. 

L. Mohun. I deſire ſhe may be asked where 
Mr. Mountford and Mr. Hill fought, whether it 
was not in the middle of the Street? 

Yyy Knevir. 
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Knevit, My Lord, it was exactly in the Mid- 
dle, as near as I can gueſs, rather on our Side of 
the Way, with his Arms ſpread, and his Sword 
in the Scabbord. 

L. H. Stew. Have you any more to ask this 
Wuneſs? | 

L. Mobun. No, my Lord. 

L. H. Stew. Have you any thing to fay to her, 
Mr. Attorney? 

Mr. Att. C. I would ask her where ſhe liveth? 

Knevit. I live in Howard-Street. 

Mr. Att. Gen. With whom there? 

Knevit. At one Mrs. Brewer's. 

Mr. Att. Gen. What Employment is your 
Miſtreſs? | 

Knevit. My Miſtreſs keepeth a Coffee-houſe. 

Mr. Att. Gen. Do you live near Mrs. Browne's? 

Knevit. I know not any of that Name there; 
but I live over againſt Mrs. Bracegirdle's Lodgings. 

Mr. Att. Gen. Do not you know the Peopleof 
that Houle ? | 

* Knevit. No, upon my Word, I do not know 
their Names that keep the Houle. 

Mr. Att. Gen. Let me ask you another Que- 
ſtion: You ſpeak of many Meſſages ſent backward 
and forward, and that they ſaid Mrs. Bracegirale 
ſhould not be ſpoken with while my Lord ſtaid 
there; Idefire to know if you can tell who any of 
the Perſons were that brought thoſe Meſlages ? 

Knevit. It was the Man that called himſelf 
my Lord Mobun, and the other that called him- 
ſelf Hill, they ſpoke themlelves. | 

Mr. Att. Gen. But who was it that came to 
them ſo often, to tell them they ſhould not ſpeak 
with her? 

Knevit, It was old Mrs. Bracegirdle. 

Mr. Att. Gen. You are ſure of that. 

Knevit. Yes, Sir. 

Mr. Att. Gen. I would ask you one Queſtion 
more: When the Watch came up to them, did 
my Lord tell the Watch his Name was Mobun, 
or only that he was a Peer of England? 

Kucvit. He faid firſt, He was a Peer of the 
Land, and then he ſaid, his Name was Mohun, 
and the other ſaid, his Name was Capt. Hill 

Mr. Att. Gen. You are ſure both of them told 
their Names to the Watch ? 

Knevit. Yes, I am ſure I heard them ſay ſo. 

L. H. Stew. Have you any more Witneſſes to 
call, my Lord? 

L. Mobun. No, my Lord, I could call ſome 
as to Sandys's Reputation, but I do not think 
it at all material, 

L. H. Stew. Have you any thing, Mr. Attor- 
ney, to ſay to the Boy that was ſet by? Will 

ou have him called again ? | 

Mr. Att. Gen. My Lord, I did propoſe that 
the Boy ſhould hear the Information read which 
he gave in to the Coroner. Es 

I. H. Stew. Will you have him called again? 
Mr. Att. Gen. Les, if your Lordſhips pleaſe. 
L. H. Stew. Well, then call him again. 

Te Boy came to the Bar, and bis Depoſition 

before the Coroner was ſhewed to him.) 

Mr. Att. Gen, Look upon that Paper, is that 
your Name, and of your Writing? 

Boy. Yes. 

Mr. Att. Gen. Was it true you then ſwore 
before the Coroner ? | 

Boy. Les, it was true. 

L. H. Stew, Read it. 

( It was taken by the Clerk, and read at the Table.) 

Clerk of Crown, Reads, 


ded her Wages, and my Motherpaid her. 


Middleſex. 'The Information of Thomas Leake, 
Servant to Richard Hill, Gent. taken upon 
Oath the twelfth Day of December, 1692. be- 
fore me. | 


E ſaith, That on Friday Morning laſt, about 
nine of the Clock, "twas 7 betwixt my 


Lord Mohun and Capt. Hill, to ſeize Mrs. Brace- 
. girdle with ſome Soldiers, and carry ber away in a 


Coach about nine Miles off, and about ten of the Clock 
at Night my Lord Mohun and Captain Hill, with 
about ſix Soldiers, did ſsize her, and endeavour to put 
ber into a Coach; bat ſhe refuſed to go, and they led 
ber down into Howard-ſtreet to her Lodging, and 
then ſaid, they would walk an Hour under Mrs. Brace- 
girdle's I indot, and another under Mrs. Barry's ; 
and about an Hour and an Half after, Mr. Mount- 
ford came down the Street, and Mr. Mountford 
and my Lord Mohun ſaluted each other, and my Lord 
Mohun aid, he hyped Mr. Mountford was not come 
to vindicate Mrs. Bracegirdle ; and My. Mount- 
ford hoped my Lord did not come to vindicate the 
Rudeneſs done to Mrs. Bracegirdle; by Mr. Hill; 
and then Mr. Hill ſaid, He was able to uindicate 
himſelf, and bid Mr. Mountford to draw, and they 
both puſhed at each other with their Swords, and my 
Lord aid, He would ſtand by his Friend, and Mr. Hill 
was his Friend: and during the Time that Mr. Hill 
and Mr. Mountford fought, my Lord Mohun did 
not endeavour to part them. 


To. Cooper, Coroner. 


Mr. Att. Gen, My Lords, as to this laſt Wit- 
neſs, I would dfiere ſome of the Watch may be 
asked, becauſe ſhe ſaith my Lord told them his 
Name was Alobun, and Hil] told them his Name 
was Hill, whether it was ſo or not. 

L. H. Stew, Who would you call? | 

Mr Att. Gen. Merry, my Lord, if you pleaſe. 

L. H. Stew. Call him. . 

Lord Mobun. I deſire the Conſtable may be 
called. [Merry did not preſently come in.] 

Mr. Att. Gen. My Lord, I think it is not ſo 
material, as to deſire your Lordſhips ſhould ſtay 
for him. But as to that one Witneſs that enter- 
tained your Lordſhips ſo long, Mrs. Bracegirdle's 
Servant, I deſire, that ſhe being here, may give 
your Lordſhips an Account what became of this 
Servant of hers. | 5 

Mrs. Bracegirdle. My Lord, ſhe went away 
from me on the Sunday. | 

L. H. Stew. Who did? 

Mrs. Bracegirdle. My Maid that was then, 
and I ſent to her Aunt's the Week after to ſeck 
for her, but ſhe could not be found ; where ſhe 
was I cannot tell; nor could not hear of her from 
that time to this. 

Lord Mohun. I deſire ſhe may be asked whe- 
ther ſhe did not diſcharge her, or pay her her 
Wages. | 

Mrs. Bracegirdle, I did not. | 

Lord Mehun. Did not you or your Mother? 

Mrs. Bracegird]e. My Mother, my Lord, did; 
ſhe was not my Servant, my Mother hired her, 
my Lord. 

L. H. Stew. What doth ſhe ſay? were her 
Wages paid, and ſhe diicharged? 

Mrs. Bracegirdle. They were paid becauſe ſhe 
would not ſtay with me, my Lord; I deſired her 
to ſtay, and ſhe would not, and then ſhe deman- 


L. Mobi. 
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1692. Weſim for the Murder of W. Mountford. 


I. Mobun. My Lord, I defire you would ask 
the Maid the Reaſon why ſhe would not ſtay. 
El. Walker. If it pleaſe you, my Lord, the 


Reaſon was this. When I came from Hicks's-Hall 


Mount ford the next Day ſent for me, and 
I 5 this Ann Fones that was here, ſhe 
told me that I ſhould be ſent for, and they would 
rattle me off for — 2 22 3 
2 r the King; my Lord, I 
at Hicks's Hall for t g Kun — — 
all Players, I was afraid, becauſe Players have 
a worſe Reputation than other People. 
Mr. Att. Gen. My Lord, 2 ſhall _ trouble 
ſhips with any more Witneſſes. 
9 8 My Lord, I deſire ſhe may be 
asked if there were not Bailiffs ſent to take her, 
and ſhe threatned to be arreſted. 
I. H. Stew, What ſay you to that? 
El. Walker. If it pleaſe you, my Lord, I 
cannot ſwear it, but I will tell you, as near as 


1 can, how it was; I had not Time to look over 


Cloaths, being in Haſte when I went, and 
for fear I ſhould have miſtaken any Thing, the 


Day I went to look over my Cloaths, where- 
— — I Cond I had miſtook, and taken one of 


my Miſtreſs's Aprons, and left one of my own 
for it, and knowing their great Suſpicion and 
Inveteracy againſt me, I went the next Day to 


my Uncle's, a Porter's, and deſired him to car- 


ry it to them ; but when I had delivered it to 
him, he would not let me ſtay to ſpeak much, 
for he ſaid there had been three Bailiffs to take 
me, and I having no Friends, was much affright- 
ed, and run crying up and down, and did not 
know where to fly, for fear they might lay me 
in a Priſon ; and having no Friends, therefore 


I was forced to fly, and ſo I went to a Juſtice of 


Peace, and there I gave him an Account of the 
Buſineſs. But he ſaid he muſt have nothing to 
do with it, I muſt go again to proffer my Service 
to my Miſtreſs ; but I was not willing to proffer 
my Service again to her, ſo I kept away ever 
ſince. : 

L. H. Stew, If you have done with the Evi- 
dence on both Sides ; what have you more to 
ſay, my Lord ? 

7 Mobun, My Lords, I hope it will be no 
Diſadyantage to me, my not ſumming up my 
Evidence like a Lawyer, being a young Man; I 
think I have made it plainly appear that there ne- 
ver was any formerQuarrel or Malice between Mr. 
Mountford and me; I have alſo made appear the 
Reaſon why we ſtaid ſo long in the Street, which 
was for Mr. Hill to ſpeak with Mrs. Bracegirdle, 


and ask her Pardon, and I ſtaid with him as my 


Friend, ſo it plainly appeareth I had no Hand in 
the Killing of Mr. Mountford, and upon the Con- 
fidence of my own Innocency, I ſurrendred my 
ſelf, and I commit my ſelf to this Honourable 
Houſe, where I know I ſhall have all the Juſtice 
in the World. | 

L. H. Stew. Has your Lordſhip no more to 
ſay ? 

_ Mohun. No, my Lord, but I am innocent 
of the Fact, and leave my ſelf wholly to your 
Lordſhips. | 

Mr. ol. Gen * May it pleaſe your Lordſhips, 
according to my Duty, I am to 
repeat the Evidence to your Lord- 
ſhips on the Behalf of the King. 

My Lord, the Evidence hath been very long, 
both that on the Part of the King, and that 
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on the Part of the Priſoner, and I know your 
Lordſhips have given Attention to it with very 
great Diligence, I cannot pretend that my 
Memory will ſerve me ſo well, as to repeat the 
Circumſtances of this ſo long Evidence ; but that 
which has been material, I ſhall crave leave 
ſhortly to mention to your Lordſhips. 

My Lords, I know a great many 'Things may 
ſlip my Notice and Repetition, but nothing can 
flip your Lordſhips Obſervation : So that though 
I ſhould not lay a due Weight upon the Evidence 
for the King, yet your Lordſhips will let no- 
thing paſs without giving it its juſt Conſideration, 
and will give Judgment according to the exacteſt 

ice. 

My Lords, the Evidence for the King doth con- 
ſiſt firſt of Facts precedent to the Killing of Mr. 
Mount ford, and next what happen'd at that Time. 

As to what preceded this Fat thus commit- 
ted, there were two or three Witneſſes called, 
and the firſt of them is Mr. Hudſon, the next is 
Mr. Powel, and they give you an Account that 
Mr. Hill had made his Applications in the Way 
of Courtſhip to Mrs. Bracegirdle, but that he had 
an Apprehenſion that Mr. Mountford was an Ob- 
ſtruction to him in that Matter, and therefore 
he did declare ſeveral Times, that he would be 
revenged of him. And one Time (which I think 
was two or three Days before the Fa& was done) 
my Lord Mobun, the Priſoner at the Bar, was 
at Dinner with Hill, when Hill had this Diſcourſe 
concerning Mountford, and ſaid he would be re- 
venged of him. My Lord Mobun was by, they 
both ſay, when ſuch Diſcourſe was uſed by Hill, 
but they cannot tell what Notice he took of it. 

My Lords, after this, the Day that this Fat 


was committed, your Lordſhips have heard how 


my Lord Mobun and Hill hired a Coach and fix 
Horſes in order to ſeize Mrs. Bracegirdle and car- 
ry her away by Force, and that is proved moſt 
ully, both upon my Lord Mobun and Hill, that 
they were both concerned in that Deſign, and 
actually ingaged in it; there can be no Diſpute 
of that. Accordingly they dined together that 
Day, and at Dinner there aroſe a Diſcourſe in 
relation to Mrs. Bracegirdle. And at that Time 
my Lord Mobun ſaid it would coſt Hill 50 J to 
carry her off. And Hill ſaid, if the Villain re- 
ſiſted he would ſtab him. And my Lord Mobun 
ſaid, He would ſtand by his Friend. This De- 
claration was made at Dinner, on the Day this 
Fact was committed; and then they appointed 
to meet at the Play-Houſe at ſix o Clock in the 
Evening, expecting Mrs. Bracegird/e would be 
there; and accordingly the Coach was ordered to 

be ready at that Time in Drury-Lane. | 
My Lords, in purſuance of this Deſign, they 
both came to the Play-Houſe ar ſix o Clock; this 
is provd by two or three Witneſſes. When 
they came there, they inquired for Mrs. Brace- 
girdle, but ſhe was not there at that Time. And 
then not finding Mrs. Bracegirdle there, your 
Lordſhips have an Account from the Coach-man, 
to what Places he carried them from thence. 
Firſt to Drury-Lane, there they ſtaid ſome Time 
and not finding her there, he drove them into 
Norfolk-ſtreet, near the Place where ſhe lodged, 
and there a Man and a Woman being diſcourſing 

together, gave them Occaſion to ſay, th 
thought they were betray d. And Hill ſaid, My 
Lord, let us go and cut that Fellow's Throat, or 

Words to that Effect. 

Then, 
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Then, my Lords, they drove back from that 
Place, into Drury-Lane again, and ordered the 
Coach to ſtop over-againſt my Lord of Clare's 
Houſe. There it happen'd that Mrs. Bracegirdle 
came from Mr.Page's Houſe,where ſhe had ſupped. 
At that Time there were preſent her Mother, 
her Brother, and Mr. Page, and Mr. Page led her 
along. Hill came up with ſeven or eight Soldiers, 
and, forced her out of Mr. Page's Hand, and en- 
deavoured to thruſt her into the Coach. In 
that Coach my Lord Mobun was, that is agreed 
upon on all Hands, the Coach Door was open, 
and my Lord Mybun was there in it with ſeven 
or eight Piſtols. | 

It happening they could not carry her off, but 
the Matter taking Air, People came in to their 
Aſſiſtance, and the Deſign being prevented, Hill 
would needs go home with her to her Lodging 
in Howard-ſtreet, and my Lord came out of the 
Coach and went along with him. When they 
were come to the Lodging, the Witneſſes tell 
your Lordſhips, that at that Time, when Mr. 
Page was going into the Houſe, Hill would have 
had ſome Diſcourſe with Mr. Page, and deſired 
to ſpeak with him, but Mr. Page faid it was not 
a convenient Time, but to Morrow would do 


better, and ſo went into the Houſe, and the 


Door was locked. | 
My Lord Mob»n and Hill continued walking 
about the Streets for about two Hours before Mr. 
Mountford was killed, and now your Lordfhips will 
obſerve what Tranſactions there were during the 
Time that they continued walking in the Streets 
Then there was an Interruption for about a Quar- 
ter of an Hour, occaſion'd by a Lady's falling 
into Fits in one of the Galleries; but ſhe being 
removed, and Proclamation made for Silence, 
the Court proceeded. 
L. H. Stew, Pray, go on, Sir. | 
Mr. . Gen. My Lords, I was obſerving to 
your Lordſhips, that Part of the Evidence which 
related to what happen'd aſter the Time that Mrs. 
Bracegirdle was in her Lodging. And, my Lord, 
your Lordſhips hear from the Witneſſes, that 


my Lord Mub4n, and this Hili continued in the 


Street, where Mrs. Bracegirdie lodged, and walk- 
ed up and down for near two Hours before Mr. 
Mountford came. 

During that 'Time, the Conſtable and the 
Watch-men have told your Lordſhip upon their 
Oaths, that my Lord Mobun's and Mr. Hill's 
Swords were both drawn. And the Conſtable 
{wears expreſly, That he ask'd my Lord Mobun 
what he did with his Sword drawn, and that my 


Lord anſwered, he was ready to put it up, and told 


him withal, he was a Peer of the Realm; the 
Conſtable then ask'd, why the other Gentleman's 
Sword was drawn, and my Lord Mobun made 
anſwer that his Scabbord was loſt. 

But your Lordſhips obſerve, that before the 


Watch came, Mrs. Browne (as ſhe her ſelf hath 


ſworn) came out of the Houſe where Mrs. Brace- 


girdle lodged, and deſired to know what they 


did there, and then Hill ſaid, he ſhould light 
upon Mountford one 'Time or other ; faith Mrs. 


Browne to him, Why, what hath he done to you? 


to which he replied, He hath affronted me, and 
I will be revenged upon him; and this was 
ſaid in the Preſence of my Lord Mohun, he being 
Juſt by. | | 
My Lords, after this, in a very ſhort 'Time, 


Mr. Mountford came down, and Mrs, Browne tell- 


eth your Lordſnips, that they were ſo much aware 
of this Matter, that my Lord Mobun and Hz! 
ſtaid to do Mouutford a Miſchief, that there were 
Perſons ſent to Mrs. Mountford to give her No- 
tice of it, and ſhe ſent Meſſengers to find out her 
Husband, to prevent his coming in their Way, 
but they could not find him. "0 

Upon Mr. Mountford's coming down, Mrs, 
Browne ſeeing him, ſteps up towards him, to tell 
him that my Lord Aſobun and Hill were in the 
Streets with their Swords drawn, and ſhe wag 
afraid they had ſome ill Deſign againſt him; 
but ſhe ſweareth ſhe did not, nor could not tell 
him this, he was in ſuch Haſte ; but one of the 
Witneſſes for my Lord contradicts her in this, 
and ſays, that ſhe did tell him, but whether the 
one Witneſs ſweareth true, or the other Wit- 
neſs faith true, muſt be left to your Lordſhips 
Judgment. | 

But Mr, Mountford came down immediately, 
and as he came down, he met my Lord Alobun, 
and they did falute one another (for I would nor 
injure my Lord in miſtaking the Evidence, as 
near as I can) but your Lordſhips will obſerve 
the Witneſſes ſay, that preſently my Lord 1Mobuz 
asked Mr. Mountford, whether he was not ſent 
for, and faid, I ſuppoſe you have heard what 
happen'd to the Lady this Night, and I hope 
you do not come to vindicate Mrs. Bracegirdle. 
And Mr. Mountford replyed, I hope your Lord- 
ſhip doth not come to vindicate Mr. Hi in ſuch 
an Action, | | 

Thereupon Hill ſtepped up, and ſtruck Mr. 
Meuntford a Box on the Ear, and at the ſame 
Time, with his Right Hand, paſſed at him, and 
run him through, before his Sword was drawn. 
This two of the Witneſſes for the King ſay Mr. 
Mountford told them upon his Death-Bed, and 
it was very probably ſo; becauſe your Lordſhips 
obſerve by all the Evidence, Hus Sword was 
ready drawn in his Hand. 

There being ſome Noiſe, Proclamation was made 
for Silence. | 

Mr. Soll. Cen. My Lords, I was obſerving 
that it was immediately, and at the ſame Time 
that he ſtruck him, and run him through, and 
it is very likely it was ſo, as Mr. Monuntford ſaid 
when dying; for ſeveral of the Witneſſes for the 
King do ſwear, that the Box on the Ear, was 
before his Sword was drawn, and Hill's Sword 
was ready in his Hand. So Mr. AMountford ſaid 
when he was expiring, and what Regard your 
Lordſhips will have to the Declaration of a dying 
Man, we muſt ſubmit to your Lordſhips Judg- 
ment ; and Mrs. Browne who was there and ſaw 
the Fact, ſweareth the ſame Thing, that it was 
done before Mr. Mountſord could have Time to 
draw his Sword. 

If that be fo, it is very plain it was Murder 
in Mr. {1://, and your Lordſhips will pleaſe to 
obſcrve another Piece of Evidence that came 
from the Mouth of a Witneſs, examined for the 
Noble Lord the Priſoner at the Bar, and that is 
Leake the Boy, he was examined before the Co- 
roner ; indeed he was not called now for the 
King, and your Lordſhips may ſee ſome Rea- 
fon why he was not; but your Lordſhips have 
had his Depoſition before the Coroner read, 
and by that your Lordſhips may obſerve, how 
different his Teſtimony then was, from what 
he now giveth. And whether your Lordſhips 
will believe what he then ſaid upon his dn; 
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what he now ſaith, is leſt to your Lordſhips 
Conſideration. He faith, when he was examin- 
ed upon his Oath, ſoon after the Fact, that my 
Lord Mobun was by, when Hill did wound Mount- 
ford, and that my Lord Mob faid, that he 
would ſtand by his Friend, and that H1i/I was his 
Friend, and that my Lord Mobun did ſtand by, 
and did not offer to part them, 'Though he hath 
ſomething varied from this in his Teſtimony 
now, yet he till affirms what he there ſwore to 
be true. : : 
But further, my Lords, your Lordſhips will 
confider what the Conſtable ſwore my Lord 
Mobun ſaid after he was taKen, and when he 
was in Cuſtody at the Round- houſe. Whether he 
did ſurrender himſelf or no, we mult leave to 
your Lordſhips, upon the Evidence that hath 
been given on the one Side, and on the other. 
But when he was in Cuſtody (as I ſaid) my 
Lord Mobun asked whether Hill was taken, and 


being anſwered No, he ſaid he was glad of that; 


but he was ſorry he had no more Money abour 
him, and wiſhed that he had that Money which 
he himſelf had, and that he would be willing 
to be hanged for him. So great a Kindneſs he 
expreſſed for Hill, and faid, he had changed 
Coats with him, and then had Hill's Coat on 


his Back. 


This, my Lords, is the Subſtance of the Evi- 
dence on the King's Part, and upon the whole 
of it, it is plain, with humble Submiſſion to 
your Lordſhips, that here was a premeditated 
Malice in Hi, by his own Declarations pre- 
ceding, by what was done at the time of the 
Fact committed, and by ſtabbing him before his 
Sword was drawn. | 

The Queſtion will be, whether, my Lord 
Aſohun the Priſoner at the Bar, was privy to this 
Deſign of Hill's, and did ſo far agree in it, as 
to keep him Company to aſſiſt and encourage 
him. For if he was privy, and knew of Hill's 
Deſign, and ſtaid there for that Purpoſe, to 
give him Aſſiſtance in it, with humble Submiſ- 
ſion to your Lordſhips Judgment, he will be as 
much guilty of the Murder, as Hill that actually 
killed him : 'That therefore will be the Queſtion 
before your Lordſhips, for your Judgment upon 
the Conſideration of what has been prov'd in 
this Cale. 

My Lords, the Priſoner my Lord Mohan, has 
called and produced ſeveral Witneſſes to your 
Lordſhips, in Defence of himſelf. The firſt 
Witneſs was called to this Purpoſe, to ſhew that 
my Lord had no Malice to Mountford, but that 
they were very good Friends but two or three 
Days before ; that he ſpoke of him with a great 
deal of Kindneſs, and deſired to drink a Bottle 
of Wine with him. 

Now for this, I would obſerve to your Lord- 
ſhips, that it is not the Queſtion, whether my 
Lord Mohun had any direct or expreſs Malice 
againſt Mountford; but if Hill, who was ſo great 
a Friend of my Lord Mohur's, had a Malice againſt 


| Mountford, and my Lord Mohun had ſo great a 


Kindneſs for Hill, as to accompany and aſſiſt him 
in taking his intended Revenge (whether it was 
ſo or no, your Lordſhips are to judge) it will be 
as much Murder in Law, as if my Lord had 
himſelf had a Hand in it. 

For the other Witneſſes that have been called 
for the Priſoner, I muſt leave the Conſideration 
of what they ſay, to your Lordſhips, They are 
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not upon their Oaths, but yet they are to be 
believed ſo far, as your Lordſhips ſhall judge 
what they ſay credible, upon Conſideration of 
all that you have heard. But for the Boy, who 
hath contradicted his own Evidence, which he 
gave upon Oath before the proper Officer, but 
acknowledgeth what he ſwore then, was 

what Credit is to be given to him, will deſerve 
your Lordſhips particular Conſideration. How 
he has been prevailed upon to change his Evi- 
dence, I cannot tell, nor what Weight it will 
have with you. 

My Lords, I will not ſpend more of your 
Lordſhips Time; I know you very well remem- 
ber, and will carefully recollect all the Evidence, 
both for the King and for the Priſoner, and 
your Lordſhips will conſider that it is a Caſe of 
Blood, and if your Lordſhips think him Guilty, 
tho' he be one of your own Body, you will ad- 


judge him fo, if not, you will acquit him ; and 


therefore I leave the Matter to your Lordſhips 


Juſt Determination. | 


L. H. Stew. My Lords, I think now, having 


heard the Evidence on all Sides, your Lordſhips 


will think fit to adjourn to the Houſe of Lords. 
Is it your Pleaſure to adjourn ? 
Lords, Ay, Ay. 
L. H. Stew. This Houſe is adjourned to the 
Houſe of Lords. 
Then the Lords returned to their own Houſe, in 
the ſame Order as they came into the Court. 
After ſome Debate among ft themſelves in their 
own Honſe, they adjourned till the next Day, 
and ordered the Priſoner, Council and Mit- 
neſſes to attend in the Court. 


— 


Die Mercurii Primo Februarii 1692. 


The Lords ſate all Day in their own Houſe, de- 
bating among ft themſelves in the Abſence of 
the ** who were in the Court, and 
about eight o Clock in the Evening, the Houſe 
of Lords adjourn'd till the Friday following, 
the Thurſday being Candlemas-Day, and 10 
Laws-day,. 

And the Priſoner, Council, and Witneſſes were 
ordered to attend in the Court on Friday 
Morning. | 


Die Veneris Tertio Februarii 1692. 


Bout the Hour of Four in the Afternoon, 
the Lords (who had till then been deba- 
ting amongſt themſelves in their own Houſe) 
came in the ſame Order as the firſt Day into the 
Court in Heſtminſter-Hall, except only that the 
Judges were a great Part of the Day waiting for 
them in the Court, | 
The Lords being ſeated on their proper 
Benches, and his Grace the Lord High Stew- 
ard in the Chair before the 'Throne, Proclamati- 
ons were made for Silence, and for the bringing 
the Priſoner to the Bar in uſual Manner ; and 
the Prijoner coming to the Bar, and having ſalu- 
ted his Grace the Lord High Steward, and the 
Peers, and being reſaluted by them, the Court 
proceeded in this Manner : 
L. H. Stew. My Lord Mohan, My Lords 
have heard the Evidence on both Sides, for 
and againſt you ; and upon that Evidence ſome 


Queſtions have ariſen in Point of Law, in which 
ſome 
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ſome of my Lords are doubtful. I am therefore 
by their Lordſhips Command to propoſe to your 
Lordſhips, my Lords Chief Juſtices and the reſt 
of the Judges here, to have your Opinions upon 
a Caſe ſtated by their Lordſhips ; and it is this: 


In a Caſe where a Man ſhall murder another, 
IV betber all thoſe that are in his Company at 
the Time of the Murder, are ſo neceſſarily 
involved in the ſaid Crime, that they may 
not be ſeparated from the Crime of the ſaid 

Perſon ſo as in ſome Caſes to be found guilty 

f Man/laughter © 


To this, my Lords expect you the Judges 
ſhould give your Reſolutions ſeverally one after 
another, and therefore it is to begin with you, 
my Lord Chief Juſtice. | 

L. C. F. Holt. My Lord, the Queſtion is 
pretty long; and I deſire, that I may not be 
miſtaken in the Opinion I ſhall give, that I may 
have it in Writing, and that I may have a little 
Time to conſider it, becauſe it hath been a Que- 
ſtion framed upon very great Conſideration and 
Deliberation : Therefore I would be very wel! 
adviſed before I give an Anſwer to ſuch a Que- 
ſtion, becauſe it is of ſo great Importance. 
I. I. Stew. You mult ſpeak out, my Lords; 
for elſe I am at ſuch a Diſtance that I cannot 
hear a Word you ſay. | 

L. C. J. Treby. My Lords, I make the ſame 
humble Requeſt : 'The Queſtion propounded is 
long, and the Fruit of great Deliberation among 

your Lordſhips: I deſire therefore my Anſwer 
may be ſuch as becometh me to it, and to that 
Purpoſe, that I may have a Copy of it, and ſome 
Time to conſider of it. | 
I. H. Stew. I have it here in Writing, and 
will give it you, if that will ſerve the turn. 

The Paper was brought by the black Rod 
from his Grace to the Judges. 

L. C J. Holt. My Lord, we deſire your Lord- 
- ſhips will give us Time to withdraw, and conſider 
of it among our ſelves. | | 

L. H. Stew. Your Lordſhips hear the Motion 
of my Lord Chief Juſtice ; the Judges deſire 
your Leave to withdraw, and conſider of the 
Queſtion among themſelves. 

Lords. No, no, no. : | 

Then the Judges ſitting upon the Wool-Packs, 
conferred for a little time privately with one ano- 
ther; and then the Earl of Rocheſter ſtood up. 

E. of Rocheſter. My Lords. 

L. H. Stew, My Lord of Rocheſter, What 


ſay you? 


E. of Rocheſter. My Lords, the Priſoner doth 


deſire to have a Copy of this Queſtion, it being a 
Queſtion in Point of Law, that his Council may 
fe it. | 

Lords. Ay, ay, he ought to have it. 

A Copy was carried by one of the Clerks to 
the Bar, and delivered to the Priſoner, and he 
gave it to Sir Thomas Powis, who with Mr. Hawles 
and Mr. Price, before aſſigned of Council for my 
Lord Mobun in Matters of Law, ſtood by him 
at the Bar. | | 


L. Mohun. My Lords, I defire to know whe- 


ther my Council may ſpeak to this Caſe before 
the Judges give their Opinions, it being a Mat- 
ter of Law, and the Judges ſuperior to my 
Council? | 
L. H. Stew. My Lord, they may be heard to 
any Matter of Law that is Law ſingly, the 


Council on either Side may be heard to any 
Thing that is a Point of Law only. 

L. Mobun. My Lord, I conccive this to be ſo. 

L. H. Stew. My Lord, it is agreed to be ſo: 
But, my Lords, I muſt deſire your Lordſhips 
leave to go down to the Wool-Pack, or I ſhall 
not be able to hear what is ſaid. 

Lords. Ay, ay. | 

Then his Grace came down and ſeated himſelf 
on the Wool-Pack. 

Sir Z. Powis. May it pleaſe your Lordſhips, 
I am of Council 

E. of Devonſhire. My Lords. 

L. H. Steward, My Lord Steward. 

E. of Devonſhire. I think your Lordſhips have 
not yet reſolved that the Priſoner's Council ſhall 
be heard before the Judges; therefore I deſire 
they may not begin. 

Lords. Yes, yes, it was agreed above. 

L. H. Stew. My Lord, it muſt be either then, 
or not at all; and I underſtand the Reſolution 
of the Houſe to be ſo. 

Lords. Ay, ay. 

L. H. HSew. Go on, Sir. 

Sir Z. Powis, May it pleaſe your Lordſhips, I 
am of Council aſſigned by your Lordſhips for 
this Noble Peer that is now a Priſoner at the Bar : 
The Queſtion your Lordſhips are pleaſed to pro- 
pound 1s this: 


In a Caſe where a Man ſhall murder another, 
Whether all thoſe who are in his Company at 
the Time of the Murder, are ſo neceſſarily in- 
volwed in the ſame Crime, that they may not 
be ſeparated from the Crime of the ſaid Perſon, 
ſo as in ſome Caſes to be found guilty only of 
Manſlaughter ꝰ 


My Lords, with humble Submiſſion to your 
Lordſhips, I take it there are many Caſes where 
a Perſon that is preſent when a Murder is com- 
mitted by another Man, ſhall be equz!ly Guilty 
of that Murder; and there are many Caſes 
where a Perſon that is preſent when a Murder 


is committed by another Man, ſhall be guilty 


only of Manſlaughter : And there are many 
Caſes where a Perſon that is preſent when a 


Murder is committed by another Man, ſhall not 


(with humble Submiſſion) be Guilty of any 
Crime at all. 

For the firſt, there is no Queſtion but if two 
Perſons or more do meet together with Malice 
prepenſed to kill another, and one of them killeth 
him, and the reſt do aid and aſſiſt him in doing 
of it, though the mortal Wound is only given by 
one, there is no Queſtion but they are all equally 
guilty of the Murder with him that gave the 
Mortal Wound: And it is alſo as clear, if two 
Perſons meet together to commit an unlawful Act, 
and during the Execution of that unlawful Act, 
one of them doth kill another Man, the other 
will be involved in the Guilt of it. 

But, my Lords, if ſeveral Perſons do meet 
together to commit an unlawful Act, and the 
Deſign of the Act is totally over, ſo that the Pro- 
ſecution of it is quite left off 

There being ſome Noiſe and Diſorder about 
the Court, Proclamation was commanded to be 
made, and was made again for Silence. 


Sir T. Potis. My Lords, I fay in the ſecond 


Inſtance that I was offering to your Lordſhips; 
If two Perſons or more meet together to do an 


unlawful Act, but are either diſappointed in it, 
or 
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or have totally deſiſted from it; and afterwards 
theſe ſame Perſons having quitted their Deſign, 
are together, and a third Perſon coming into 
their Company, though there were Malice be- 
tween one of thoſe Perſons, and that third Per- 
ſon, and upon Words, or ſome other Occaſion or 
Accident, chere ſhould be Quarrelling and Fight- 
ing between thoſe two Perſons that bore Malice 
to one another, and one of them is killed, and 
he that before had joined in the Deſign of com- 
mitting an unlawful Act, be only there in 
the Company, if he doth neither aid nor abet, 


nor any ways agree to the doing of the Thing, 


the Authorities are it will neither be Murder nor 
Manſlaughter ; and of this I wonld, with your 
Lordſhips Favour, put ſome Inſtances. 

If two Perſons agree together, ( as the Caſe 
is put in that which goeth by the Name of m 
Lord Dacre's Caſe) to enter into another Man's 
Park and ſteal his Deer, this is an unlawful De- 
ſign; and if one of them kill the Keeper, and 
the other no way at all act in the doing of it, 
yet it will be Murder in the Perſon that did go 
along with that other in that unlawful Act: But 
the Lord Dacre's Caſe was accompanied with 
ſurther Circumſtances ; for there it did appear 
that the Lord Dacre's had agreed before hand to 
kill any Perſon that ſhould oppoſe them; there 
was that particular Circumſtance in that Caſe. 

But, my Lords, 1 take it, with Submiſſion, to 
be very clear, that if two ſuch Perſons who 
made ſuch an Attempt to rob or ſteal Deer in a 
Park, ſhould be diſappointed, and ſhould leave 
the Park, and afterwards go to a Tavern, or an 
Ale-houſe, or any Place to drink, having quit- 
ted that Deſign, and ſome Hours afterwards, a 
Perſon cometh in that was not expected, or 
thought of, and a Quarrel ariſeth between one 
of thoſe two Perſons who were before together, 
and the Man that ſo came in, and he ſhall be 
killed, I take it that the other Perſon who 
was preſent will not be guilty of the Murder, 
unleſs he aided, or aſſiſted, or acted in it. | 

Muy Lords, I would ſpeak to your Lordſhips 
in a Cate of this Nature with as good Autho- 
rity as I could, beſides my own poor Reaſon to 
prove to your Lordſhips that there may be many 
Caſes where a Perſon may be preſent at the Time 
when another is murdered, and yet he ſhall be 
guilty of only Manſlaughter, and in ſome Caſes 
ſhall be guilty of no Crime at all. 

The Cale that I ſhall cite is out of a Treatiſe 
of a very Great aud very Learned Man; it is the 
Book that goeth under the Name of Sir Matthew 
ales's Pleas of the Crown; the Caſe is this, You 
will find in that Book under the Title of Murder, 
Fol. 51. If A. and B. having Malice prepenſe, 
meet and fight, and C. the Servant of A. not 
acquainted therewith, take Part with A. his 
Maſter, and kill B. this is Murder in A. but on- 
ly Manſlaughter in C. So here is an Inſtance 
where one is guilty of Murder, and the other 
only guilty of Manſlaughter, when both are 
preſent at the Time of the Fact committed. 
The ſame Law, faith he, it is, if C. came in 
ſuddenly, and took part with A. and killed B. 
In this Caſe it is Murder in A. if there was Ma- 
lice prepenſed between him and B. but only 
Manſlaughter in C. who came in ſuddenly, and 
actually killed B. 

My Lords, He goeth further, and faith, if one 
come by chance where one is killed, and doth 
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not abet, he is neither Principal nor Acceſſory to 
that Murder or Manſlaughter ; fo that here are 
Caſes where it is Murder in one,and Manſlaughter 
only in the other; and here are Caſes where it is 
Murder in one, and not ſo much as Manſlaughter, 
or any Crime at all in the other, 

'Theſe that I have cited are Caſes where one 
has Malice againſt another, and he thar joineth 
in the Quarrel doth not know it. But I will put 
the Cate now, 'That a Perſon hath Malice 
againſt another, and one happeneth to be in 
his Company that knoweth he hath Malice 
againſt that other Perſon ; if thoſe two that had 
Malice againſt one another, do fight, and the 
one kill the other, yet he that is preſent will not 
be guilty of Murder or Manſlaughter. For if 
the Law ſhould be, that Men are involved in the 
Guilt of Murder whenever they are preſent at a 
Time when one that beareth Malice againſt ano- 
ther killeth his Enemy, Converſation in the 
World would be very dangerous: For, my Lords, 
we know the World is too full of Malice, and 
there are few Men but have Acquaintance with 
ſich as bear Malice to others; but if ſo be that 
no Man that is acquainted with one that bears 
Malice to another, may be in his Company but 
at the Peril of his Life; if his Enemy come in 
his way, and he happen to kill him in his Pre- 
ſence, then no Man that is ever ſo innocent can 
be ſafe. 

For I would put this Caſe to your Lordſhips : 
I am walking with a Friend, or an Acquaintance, 
that I know hath Malice againſt another, and 
that other Man cometh in the way, and they 
fight, and my Friend killeth that other Man, and 
I am no way aiding or aſſiſting in it, if that ſhould 
involve me in the Crime, ſurely the Law of Eng- 
land would be the moſt unreaſonable and dange- 
rous Law to live under in the World. No doubt 
but in ſuch a Caſe the Perſon that is fo preſent is 
unfortunate, but he is innocent, is not guilty, 

For to make one guilty of Murder where 
Murder is committed, it muſt be either that he 
doth aid or abet, or ſome way aſſiſt in the killing 
of the Man, or he muſt have before that time 
agreed and confederated with the Perſon that 
killed him, that he would join therein at that 
Time, and he muſt be there for that End and 
Purpoſe: For if he never engaged or agreed to 
the Killing of him, nor was there for that Pur- 
poſe, nor at the Time did any way act, or join, 
or aſſiſt, in the doing of it; in thoſe Caſes he is 
certainly not guilty. 

My Lords, Idare not apply any of theſe Things 
to the preſent Caſe, becauſe I ſuppoſe your 
Lordſhips only propounded this as a Queſtion of 
Law, and not of Fact; your Lordſhips are the 
great Judges both of the one and the other : 
But what in the Argument or Reſolution of this 
Caſe, your Lordſhips will find agreeable to the 
preſent Caſe of my Lord now before you, I 
tubmit to your Lordſhips Judgment. 

Mr. Hawes. My Lords, I will not repeat 
what has been offered, the Diſtinction is certain- 
ly true that has been made, that there are Caſes 
and Inſtances in Law where a Man may be guilty 
of Murder, when he is preſent where Murder 
is committed, and he may be guilty of Manſlaugh- 
ter only, where another is guilty of Murder; 
and a Man may be preſent where Murder is 
committed, and be innocent both of the one 


and the other. But this I do venture to ſay, 
That 
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That there is no Authority in our Law, that 
ſaith a Perſon preſent, when a Murder is com- 
mitted, muſt be guilty either of Murder or 
Manſlaughter, it muſt be according to the Cir- 
cumſtances of the Thing, either that he intended 
to aid or aſſiſt in the Killing, when he was there 
by Agreement before-hand, or muſt actually aid 
or aſſiſt by ſome Action or Encouragement. 

But, with Submiſſion, the Authority of Law 
is very plain upon this Queſtion propoſed by 
your Lordſhips, 'That one Perſon may be guilty 
of Manſlaughter, and another of Murder at the 
ſame time. The Caſe that hath been put out of 
my Lord Hales, was, upon his Account, Authority 
ſufficient to quote, if we would only rely on him: 


But, my Lords, with Submiſſion, the Authority 


goeth a little higher yet; Sampford putteth the 
Queſtion before the Juſtices; A. that is, the Maſter, 
fighteth with B. and C. the Servant taketh Part 
with his Maſter, and killeth B. A. is guilty of 
Murder, and C. only of Manſlaughter. 


And that Authority is followed afterwards in 
the Caſe of Salisbury, in Plowd. Com. Fol. 100. 


B. with the Reſolution of all the Judges in that 
Caſe, That one Man may be found guilty of 
Murder, and another of Manſlaughter, as to 
the ſame Fact; and Stampford doth exprefly ſay, 
as my Lord Chief Juſtice Hales quotes it out of 
him, that if a Man be preſent, but do not abet 
or aſſiſt, or contribute to the Thing, he is totally 
innocent, and neither Principal nor Acceſſory to 
the Murder or Manſlaughter. 

My Lords, We do not find that our Law hath 
any way prohibited a Man to keep Company with 
one that oweth another a Spleen ; ſure there ſhould 
be ſome Warning given about it, if that was the 
Law in ſuch a Cate. 'The Law goeth no farther 
than to caution a Man, that he take care he doth 
not break the Law himſelf, that he doth not 
tranſgreſs the Bounds ſet him by the Law. 

And it were a very hard Caſe upon a private 
Perſon, if it ſhould be otherwiſe ; for no Law 
compelleth a private Perſon to part two that are 
fighting ; if he doth attempt it, he doth it at his 
own Peril, as in that Caſe of A. the Maſter fight- 
ing with B. and C. the Servant taking part with 
his Maſter to part them, if B. be killed, C. is guilty 


of Manſlaughter, though his Deſign was only to 


part them, becauſe the Law putteth it not upon a 
private Perſon to doit; if it did, the Law would 
protect him for what he did in Obedience to it. 

The Law is otherwiſe in the Caſe of a Magiſtrate, 
or a Conſtable, who endeavoureth to part any 
Perſons fighting, and to keep the Peace; if he 
happen ſo to kill a Man, he is totally innocent; 
but a private Perſon ſhall anſwer for it. 

My Lords, I will not trouble your Lordſhips 
further; I hope it is plain, that Malice is abſo- 
lutely neceſſary to make a Man guilty of Murder, 
and there is no ſuch thing in this Caſe ſtated by 
your Lordſhips; and therefore I ſubmit the Mat- 
ter to your Judgment. | 

Mr. Price. My Lords, I am of Council for 
this noble and young Lord the Priſoner at the 
Bar: I ſhall not trouble your Lordſhips ſo far as 


to make any Repetition of what has been ſaid 


by thoſe Gentlemen that went before me. 

But there was a Caſe in Plowden that was cited 
by Mr. Hawles, by the Name of Salisbury's Cale; 
and I would crave leave to cite the Caſe that is 
next precedent ; it is in that Book Fol. 98. 
There, my Lords, was an Indictment for Mur- 


der againſt ſeveral, and, among the reſt, againſt 


two, one for giving the Wound, and the Stroke, 


and the other. for being preſent, and aiding the 
other ; and they tell you how he was an Aider 
and an Abetter becauſe he was preſent, and put 
the Man upon whom the Aſſault was made in 
Terror, which Terror was the Occaſion that he 
could not defend his Life; and made him full as 
much a Principal as the other that gave him his 
Death's Wound. And there, my Lords, he ci- 
teth another ancient Record, which is Quarto 
Libro afſiſarum Placito 25. of an Appeal of Mur- 
der by a Woman for the Death of her Husband 
againſt Sixteen ; four whereof were Principals, 
and the other Acceſſories, where the Words are 
Preſence, Force and Aid. | 


How that will come up to this Caſe now before 


your Lordſhips, I am not to trouble you with the 
Conſideration of,you who have heard the Evidence, 
are beſt able to judge of it. 

My Lords, by the ſame Reaſon and Rule that 
one Man may be found guilty of Murder, and 
another of Manſlaughter; one may be found 
guilty, and the other not guilty. As for Ex- 
ample, if A. commandeth B. to kill C. and af- 
terwards it repenteth him of this Command, 
and he countermandeth it: yet notwithſtanding 
B. doth kill C. now B. that killed C. is guilty of 
Murder; but A. that countermanded it, is not 
guilty as Acceſſory ; for his Malicious Intent 
did not continue till the murdering Stroke was 
given, and to make Murder, there muſt be a 
continuing Malice till the mortal Wound given. 


Caſes to this Purpoſe many might be cited; but 


for a full Authority there is my Lord Coke in his 
Pleas of the Crown, Fol 51. 

My Lords, I have no more to ſay, but that by 
the ſame Rule, that one may be Grind guilty of 
Murder, and another of Manſlaughter for the 
ſame Fact, by the ſame Rule, (as Circumſtances 
may be, ) the one may be found guilty of 
Murder, and the other not guilty at all. 

L. H. Stew Have you any more to ſay that are 
of Council for the Priſoner ? 

Sir Tho. Powys. No, my Lord, I have nothing 
further to offer to your Lordſhips. 

L H. Stew. Havethoſe who are of Council for 
the King any thing to reply to this that is ſaid 
by the Council for the Priſoner ? 

Mr. Att. Gen. May it pleaſe your Lordſhips, 
the Queſtion that is propoſed, is this, 

In a Caſe where a Man ſhall murder another, 
Whether thoſe who are in his Company at the 
Time of the Murder, are ſo neceſſarily involved 
in the ſaid Crime, that they may not be ſe para- 
ted from the Crime of the ſaid Perſon, ſo as 
in ſome Caſes to be found guilty only of 

Manſlaughter ? 

My Lords, that which, with all Submiſſion, we 
would offer to your Lordſhips is this; We are 
intruſted by their Majeſties, to proſecute for the 
Death of one of their Subjects; there hath been 
a Caſe ſtated to your Lordſhips by the Evidence 
which hath been given before you ; That which 
is mentioned in this Paper has nothing certain 
in it, we are to imagine a Caſe, and ſuppoſe 
Facts, and then to argue what will be the Law 
upon thoſe Facts ſuppoſed. When your Lord- 
ſhips are pleaſed to let us know what it is which 
your Lordſhips take to be the Fact of the Caſe 
before you, we ſhall be ready to ſpeak to the 
Law upon that Cale, as it becomes us, and as 
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but till the Fact be * 2 

d by vour Lordſhips, and declared to be that 
which, 50 Lordſhips take to be the Fact of my 
Lord Afobun's Caſe, we think it not conſiſtent 


' with our Duty to enter into a Debate upon Sup- 


poſals, or upon other Caſes than that which is in 
Judgment before your Lordſhips. 

L. II. Stew, Will your Lordſhips then pleaſe 
that the Judges give their Opinion ? 
- Mr. $91. Gen, My Lords, not to trouble your 
Lordſhips with any Repetition of what hath 
been ſaid, it is my Opinion, as Mr. Attorney 
General has declared his, That, as this Caſe is 
ſtared, we are bound not to give any Anſwer to 


it, unleſs your Lordſhips will pleaſe to tell us 


what the Caſe is upon the Evidence that hath been 
given before 2 

Mr. Serj. Thompſon. My Lords, I deſire to be 
heard one Word in this Caſe, I take it for 
granted, that your . Lordſhips here are Judges 
both of Fact and Law in this Caſe, and you are 
ſo entirely Judges of it, that no Body can inter- 
poſe in giving their Opinions in relation to your 
Tudgments, what the Fact is, and from the Fact 


the Law ariſeth. We, that are of Council for 


the King, muſt needs prejudice him as to the 
Evidence of the Fact that we have given, except 
we argue that which is the Fact of this particular 
Caſe, and the Law ariſing thereupon together; 
which is not neceſſary here, where your Lord- 
ſhips are Judges of both; and ſince you are 
better Judges of them than any one elſe can 


be. Therefore we do not think it our Duty to 


argue upon a Caſe put ad dextra, and obiter ; and 


hope your Lordſhips will excuſe us from anſwer- 


ing what hath been ſaid by the Council for the 


Priſoner; tho I think it might be eaſily anſwer- 
ed in every Point; but I ſhall not enter upon 


the debating of it. For your Lordſhips ſee 


what Caution we ought to have in relation to 
our Duty to the Government, which your Lord- 
ſhips will always expect we ſhould perform as 
exactly as we can. When the Fact that hath 
been proved in this Caſe is ſtated, your Lord- 
ſhips then are the proper Judges what it amount- 
eth to in point of Law, or if your Lordſhips de- 
ſire that Council ſhould argue it, we ſhall be rea- 
dy to do it. 

L. H. Stew. 'Then my Lords the Judges, 
what ſay you to it? my Lords here expect your 
Opinion in this Caſe. | 

L. C. J. Holt. If your Lordſhips pleaſe, I will 
repeat the Queſtion ; which is this: 

In a Caſe where a Man hall murder another, 
whether thoſe who are in his Company are ſo 
neceſſarily involved in the ſaid Crime, that 
they may not be ſeparated from the Crime of 
the ſaid Perſon, ſo as in ſome Caſes to be found 
guilty only of Manſlaughter f 

My Lords, I ſhall not inlarge upon the Mat- 


ter, buthumbly offer my Opinion to your Lord- 


ſhips as generally as the —_ I am of Opi- 
nion, that the Crime of thoſe who are in the 
Company at the Time of the Murder committed, 
may be ſo ſeparated from the Crime of the Per- 
fon that committeth the Murder, as in ſome 
Caſes they are only to be found guilty of Man- 
flaughter. I ſuppoſe your Lordſhips do not ex- 


pect that I ſhould argue the Cale, or explain my 


Opinion upon ſo general a Queſtion, by par- 
ticular Inſtances, or run into a Conſideration 
V or. IV. 
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of the different Caſes that may be put upon it, 
therefore I only deliver this as my Opinion. 

L. C F. Treby. May it pleaſe your Lordſhips, 
I am of the ſame Opinion; I think the Im 
of your Lordſhips Queſtion is, Whether there 
may be a Caſe in which it is poſſible that one 
Perſon, who is in the Company of another at the 
Time that he committed Murder, may be guilty of 
Manſlaughter; and, my Lords, I think a Caſe 
may fall out, and may be ſocircumſtanced, as that 
it may be poſſible, that he who did accompany 
the Murderer, may be guilty only of Manſlaughter. 
Your Lordſhips only expect our Opinion, and 
therefore I will not go about to argue it. 

Mr. 7. Nevil. My Lords, I ſhall not ſpend 
your Time to repeat the Queſtion, it hath been 
ſo often repeated; but I am of the ſame Opinion 
with my Lords Chief — I muſt concur 
with them in it, that there may poſſibly be ſuch 
a Caſe, as that when Murder is committed where 
others are in Company, he that doth the Thing 
will be guilty of Murder, and thoſe that were 
in Company, guilty but of Manſlaughter. There 
may be ſuch a Caſe. 

Earl of Carliſle, My Lords, to fave your Lord- 
ſhips Time, unleſs the reſt of the Judges differ 
from thoſe that have ſpoken their Opinion, I think 
you need not trouble them to ſpeak to it 
ſeverally. 

Mr. B. Turton. We are all of the ſame Opi- 
nion, my Lords ; we cannot differ in Opinion upon 
ſuch a Caſe 

Earl of Monmouth. My Lords, I humbly beg 
your Lordſhips leave to propoſe a Queſtion to my 
Lords the Judges for their Opinions, 

Lords. Ay, ay, | 

L. H. Stew. What is your Queſtion, my Lord 
of Monmouth © 

oy of Monmouth. My Lords, the Queſtion 
is this, | 

A, conſcious of an Auimoſity between B and C, 

A accompanieth B where C happeneth to come, 
and B killeth bim ; whether A, without any 
Malice to C, or any actual Hand in his Death, 
be guilty of Murder ꝰ 

L. H. Stew. Pray, my Lord, be pleaſed to 
hand up your Paper, that my Lords the Judges 
may fee it. | 

Earl of Mulgrave. My Lords. 

L. I1. Stew. What faith your Lordſhip, my 
Lord of Mulgrave * 

Earl of Mulgrape, I only deſire, that the Pri- 
ſoner at the Bar, if he hath a mind to it, may 
have his Council ſpeak to this Queſtion, before the 
Judges anſwer it, as was done in the other Caſe. 

L. Mobun. I deſire, my Lords, my Council may 
have the Queſtion in writing. 

L. H. Stew, Make my Lord a Copy of it. 
One Copy was delivered by the Clerk to the Pri- 
ſoner, and by him to his Council, and another 
to the King's Council; and the Original was de- 
livered to the Judges. 

L. Mobun. Is it your Lordſhips Pleaſure that 
my Council may be heard to this Queſtion? 

Lords. Ay, ay. 

Sir. T. Powys. My Lords, the Queſtion that this 
noble Peer hath been pleaſed to propoſe, is this: 

A, conſcious of an Animoſity between B and C, 

A accompanieth B where C happeneth to come, 
and B killeth bim ; whether A, without any 
Malice to C, or any actual Hand in his Death, 
be guilty of Murder ? 
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My Lords, with humble Submiſſion to your 


Lordſhips, I take it in this Caſe the Law is very 


clear, That as this Caſe is put, he that was in 
Company when the Murder was committed, 
under theſe Circumſtances, is not guilty of any 
Crime: But without queſtion he is not guilty of 
Murder. | 

My Lords, Malice is fo abſolutely neceſſary 
to Murder, either expreſs, or that which the 
Law calleth Malice implied, that there can be 
no Caſe where Murder can be committed with- 
out it; no Indictment can ever be good, unleſs 
Ex malitia ſua precogitata be alledged in it; be- 
cauſe this is abſolutely eſſential to Murder. 

But, my Lord, if fo be a Man that is preſent, 
not deſigning, or foreſeeing that unhappy Ac- 


_ cident that doth fall out between his Friend with 


whom he is in company, and another Perſon that 
came accidentally to them, tho' Malice was be- 
tween thoſe two, God forbid he ſhould be guilty, 
if he did neither foreſee it, nor any way acted 
ni. 

He that is preſent muſt be involved in the 
Crime, either by ſome way aiding, abetting, or 
contributing to the Death of the Man, or there 
muſt be ſome precedent Combination and Agree- 


ment to do that Act which at that time was 


done; and that muſt be plainly and clearly 
proved: For his acting, his ſtanding by inno- 


cently and harmleſly, is ſo great an Evidence of 


his not concurring, that it muſt be a mighty 
Proof of Malice that muſt convict that Man of 
a preceding Agreement to do the Fact; and if it 
doth not appear plainly and maniteſtly, that he 
agreed before-hand, or acted then, and abetted 
and contributed to the Thing; I ſay, unleſs this 
be clear and manifeſt, it is no Queſtion, but in 


Law, he is innocent of the Murder. 


For in ſuch a Caſe it is plain he never had pre- 
penſed Malice expreſs, nor is there any Evi- 
dence of that which the Law calleth Malice 
implied; which is when a Man killeth another 
without Provocation, that is, when he that doth 
the Act, had no Provocation, or killeth an Of- 


| ficer in the Proſecution of his Office, That the 


Law calleth Malice implyed. But then that is 
never but in the Perſon that did the Act, and not 
in the Perſons who were preſent at that time, un- 
leſs before-hand they had agreed to do that Act; 
and therefore they cannot be guilty of Murder. 
And this, my Lords, is what I humbly offer 
to. your Lordſhips Conſideration, in relation to 


the Caſe put by that Noble Lord. 


Mr. Hawles, Will your Lordſhips pleaſe to fa- 
vour me with a Word on the ſame fide with Sir 
Tho. Powys, and I ſhall be very ſhort in the matter. 

'The King's Council did complain that the laſt 
Caſe was not fully ſtated, and therefore they 
could not ſpeak to it; my Lords, with Submiſ- 
fion, this Caſe is fully ſtated : there was nothing 
in the other Caſe ſaid of Malice between him 


that was murdered, and him that killed him; 


but here it is faid, That the Perſon preſent was 


not conſcious of any Malice, nor had any man- 


ner of hand in the doing of it: And then, with 
Submiſſion, my Lords, upon the Queſtion, 
Whether he was not guilty of Murder? If this 
was a ſpecial Verdict found by twelve Men, and 


referred to the Judges, I do not at all doubt but 


their Judgment would be, That he was not guil- 
ty. For tho in a Special Verdict, where Malice 
is not found, the Priſoner would be acquitted ; 
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yet if it be expreſly found in the Verdi& that he 
did not know of any Malice between them 
then, with Submiſſion, there would be no Colour 
to find him guilty of any thing. 

A Lord interrupted him, and ſaid, The Caſe 

was put of one conſcious of the Malice. 
Mr. Hawles. My Lords, I beg your Pardon, 
I confeſs it is ſo, I did miſtake it; but, with Sub- 
miſſion, that will not much alter the matter, If 
he was conſcious, that will not make him guil- 
ty; for that Conſciouſneſs of his is no matter of 
Crime: if he did not act any thing, or agree to 
do any thing before hand, but only was in Com- 
pany with the Perſon that had Malice againſt 
another, that will not make him guilty of any 
Crime whatſoever. 

Mr. Price. My Lords, I ſhall ſpeak but one 
Word to it; J obſerve the great Streſs of the 
Caſe lieth upon the Word being conſcious of 
the Malice between B and C Now as to that, 
with Submiſſion, I conceive, and am of Opi- 
nion, that as this Caſe is, A is not guilty of 
Murder, and for Authority, I ſhall rely upon 
the Caſes in Sampford's Pleas of the Crown, Fol 
40. And my Lord Coke's Pleas of the Crown, Fol. 
51. The Cafe is this, If a Man happen to be 
in Company where Murder is committed, or 
Felony, and he cometh not there on purpoſe, or 
by confederacy to do it, in that Cafe, tho' Mur- 
der be committed, and he doth not endeavour to 
part them, this is no Murder in him, for he is 
puniſhable by Fine and Impriſonment, if not 
an Infant; but if he was an Infant, he is not 
puniſhable at all, for he is not Conuſant of the 
Law in ſuch a Caſe. But in this Caſe, except 
Malice prepenſed, expreſs, or implyed, be pro- 
ved, without doing any thing or abetting, he is 
not guilty of Murder. | 

L. H. Stew. Gentlemen, you that are of the 
King's Council, have you any thing to fay to this 
Queſtion ? 

Mr. Att. Gen. My Lords, here is a Caſe put 
which I hear from the Council on the other ſide, 
is certainly enough ſtated. My Lords, if this 
be ſtated to us, as thar which is agreed to be the 
Fact of the preſent Caſe, we are ready to ſpeak 
to it; but if this be not taken by your Lord- 
ſhips, to be my Lord Mohun's Caſe, and as ſuch 
ſtated to us, then we muſt humbly beg to be ex- 
cuſed. I know your Lordſhips will be tender 
in this matter, and as well pleaſed that we hold 
to that which we conceive to be our Duty in re- 
ference to that Station in which we ſerve the 
King, as with any Forwardneſs in us to anſwer 
Queſtions : And therefore we beg your Lord- 
ſhips Excuſe for faying nothing more to it. 

Hari of Monmouth. My Lords, I did not pro- 
poſe it as a Caſe ſtated and agreed by your Lord- 
ſhips, it is only a Caſe particularly ſtated for my 
own Satisfaction. 

Earl of Mulgrave, My Lords. 

L. H. Stew. My Lord of Mulgrave. 

Earl of Mulgrave. If your Grace pleaſe, let 
the King's Council know, that they are not to 
ask you the Queſtion, Whether tlie Lords are 
agreed what the Caſe is? They are to anſwer 
ſuch Queſtions as are propoſed, and not to as 
any ſuch Queſtion. 

Mr. Att. Gen. My Lords, with that noble Lord's 
Pardon I did not ask any Queſtion; all that 
I ſaid was, That when a Caſe is agrecd to, 
and ſtared by your Lordſhips to be the preſent 
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Caſe, we would be ready to ſpeak to it, and till 
we receive that Intimation from your Grace, we 
all think our ſelves excuſed from giving any 
Anſwer to other Queſtions, 

L. H. Stew. My Lords, I think we muſt go 
on, and if any Lord has any more Queſtions to 
propoſe, he may propoſe them. | 

E. of Nottingham. My Lords. 

L. H. Sew. My Lord of Nottingham. 

E. of Nottingham. Your Lordſhips will not 
certainly require of the King's Council to anſwer 
any Queſtions that they think improper for them 


to ſpeak to; but when a Queſtion hath been pro- 


poſed by any noble Lord, to which the Council 


for the Priſoner hath been heard, and the King's 
Council think not fit to ſpeak to it, there is no- 
thing more requiſite, bur that in the Preſence of 
the Priſoner (as the Law requireth it ſhould be) 
you do demand the Opinion of the Judges. 

L. H. Stew. What ſay you to it, my Lord 
Chief- Juſtice? 

L. C. F. Holt. If your Lordſhips pleaſe, I 


will repeat the png 


A, conſcious of an Animoſity between B and C, 
A accompanieth B where C happeneth to 
come, and B killeth him ; Whether A, with- 
out any Malice to C, or any actual Hand in 

bis Death, be guilty of Murder ? 

And, my Lords, as this Caſe is dated, I do con- 
ceive, that A is not guilty of the Jurder, for it 
appeareth the Meeting was caſual, and there was 
no Deſign in A againſt C, and therefore tho' A 
did know of the Malice between B and C, yet it 
was not unlawful for 4 to keep Company with 
B, but he might go with him any where, if it was 


not upon a Deſign againſt C. 


Therefore I take it as this Caſe is put, that C 
came accidentally into the Company where A 
and B were, and then, without any Deſign in A, 
B killeth C. 'This is not Murder, indeed no Of- 
fence in A. 

L. C. F. Treby. If it pleaſe your Lordſhips, as 
this Caſe is put, I think it is not an Offence of 
Murder or Manſlaughter in A; it dependeth upon 
the Words as the laſt Queſtion did. For the 
former Queſtion was put generally, Whether 
there might not be a Caſe found or framed, 
wherein one might be guilty of Murder, and the 
other of Manſlaughter? So here it dependeth 
upon the Word [Happeneth], which I take to 
ſignify, (as my Lord doth) a caſual coming into, 
or being in the Company. 

Now, my Lords, when B had communicated 
to A this malicious Purpoſe to kill C, it ſtood un- 
certain, whether he to whom B had communi- 
cated it did conſent ; if he had any way declared 
his Conſent, that he would go to ſuch a Place, 
and ſtay there with B for ſuch a Purpoſe, then 
it had been Murder in both; but if he meerly 
was filent, and only kept B Company, perhaps 
with an Intent to diſſuade him from it, or poſſi- 
bly without any Conſideration at all, and then 
the Perſon intended to be killed accidentally came 
by, and is killed by B, A doing nothing towards 
it: In that Cafe, it is neither Murder nor Man- 
ſlaughter in A. 

Mr. 7. Nevil. My Lords, as this Caſe is, it 
ſeemeth to be meer accidental the coming of C 
into their Company, for it is ſaid, Happeneth to 
come; and ſo though A did know that there was 
an Animoſity between B and C, yet declaring no 
Intent of going with B to that Purpoſe, but 
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coming with B into a Place where C accidental! 
came or happen'd to be, berween whom Id 
there is a Quarrel, and C is killed; I do not take 
it at all that is concerned, but meerly as any 
other Perſon that accidentally was there, and in 
that Caſe he cannot be guilty of Murder or Man- 
flaughter, or any other Crime. 

E. of Devon. My Lords. 

L. H. Stew. My Lord Steward. 

E. of Devon. If the reſt are of the ſame Opi- 
nion, you need not give them any farther Trou- 
ble, I think. 

Judges We are of the ſame Opinion. 

E. of Scarborough. My Lords. * 

L. H. Stew. My Lord of Scarborough. _ 

E. of Scarborough. I humbly beg your Lord- 
ſhips Leave, that I may offer a 9 to your 
Lordſhips, to be propoſed to the Judges, and 
the Queſtion is this. 22 3 

Whether if A heard B threaten to kill C, and 
ſome Days after A ſhall be with B upon ſome 
other Deſign, where C ſhall paſs by, or come 
in the Plate where A and B are, and C ſhall 
be killed by B; A ſtanding by without con- 
tributing to the Fatl, his Sword not then 
being 4 or any Malice ever appearing 
on A's Part againſt C; whether A will be 
guilty of the Murder of C ? | 

L. H. Stew. Pray, my Lord, give your Pa- 
per to the Clerk. (Which was done.) 

L. H. Stew. My Lord Mobun, doth your Lord- 
ſhip deſire that your Council may have a Copy 
of this Queſtion, and be heard to it? 

L. Mobun. Yes, my Lord, if you pleaſe. 

Then a Copy was given to him for his Council, 
and another to the King's Council, and a third 
the Fudges had. 

Sir Tho. Potis. Will your Lordſhips pleaſe to 
favour me with a few Words, and I ſhall trouble 
your Lordſhips very little, becauſe I have faid 
that already to your Lordſhips which will be an 
— to a good Part of this Caſe : The Caſe is 
this : 

Whether if A heard B threaten to kill C, and 
ſome Days after A ſhall be with B upon ſome 
other Deſign, where C ſhall paſs by, or come 
in the Place where A and B are, and C ſhall 
be killed by Bz A ſtanding by without con- 
tributing to the Fact, bis Sword not then 
being drawn, or any Malice ever appearing 
on A's Part againſt C; whether A will be 
guilty of the Murder of C ? 

My Lord, with humble Submiſſion, we do take 
it, that the Law in this Caſe is likewiſe very clear, 
that A is not guilty of Murder : For as this Caſe 
is put, there doth not appear (nay, the contrary 
doth appear) that he had any manner of Malice to 
this Man that was killed, nor any Hand in the 
Killing of him : And, as I faid before to your 
Lordſhips, (and I hope the Judges will verify us 
in that, and your Lordſhips will be of the lame 
Opinion) there can be no Caſe wherein a Man 
ſhall be guilty of Murder, but where there is 
Malice againſt the Perſon ſo murdered, or ſome 
way abetting and aſſiſting in the Killing of him, 
or what the Law calleth Implied Malice. 

But in this Caſe that is now put, there is nei- 
ther expreſs Malice, but the contrary appearing, 
nor any implied Malice, which is by Conſtructi- 
on of Law ; the Perſon that was by, and heard 
B threaten C before, yet doth no way aid or 
aſſiſt to the Killing of him ; and therefore I think, 
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with Submiſſion, the Law, and all our Law-Books, 
and Reaſon itſelf, are clear for the acquitting of 
A in this Caſe. 

Mr. Hawles. My Lords, I think the Reſolu- 
tions that have been given in the Caſes before, 
will warrant us in our Opinions in this, that A 
is not guilty of Murder in this Caſe : For I 
think it was faid by the Judges, 'That notwith- 
ſtanding a Man knew another had a Deſign up- 
on a third Perſon, yet it was lawful to keep 
Company with him, if he did not join with him 
in the Deſign. Now here it doth appear, that 
A keepeth B Company, but not upon that De- 
ſign, for he had no Malice to C nor had any 
Hand in his Death, and C cometh in by accident 
into the Company or Place where they are : With 


Submiſſion, my Lords, A is totally not guilty, 


for there was no Malice in him ; and though he 
was there, he was there upon his lawful Occaſi- 
ons ; and if they two fight, the beſt Courſe he 
can take is to ſtand ſtill and do nothing; and 
therefore he cannot be guilty of Murder or Man- 
ſlaughter. 

Mr. Price. My Lords, I have but this Word 


to ſay, His being there was lawful, C cometh - 


there but by accident, and when they two do 
fight, his not parting of them doth not make him 
guilty of the other's Death ; here is no Malice, 
therefore he is not guilty of Murder, and he hath 


done nothing towards the Fact, therefore he is 


not guilty of Manſlaughter. 
I. H. Stew. Will you ſay any Thing to this 
ucſtion, you that are of the King's Council? 
Mr. Att. G. My Lords, we are ready to ſpeak 


to the preſent Caſe, when we receive Intimation 
from your Lordſhips that what is put is the pre- 


ſent Caſe. 

Mr. Serj. Thomp. My Lords, if they put a Caſe 
of Fact to be argued as a Caſe of Law, and from 
time to time alledge Facts which are not in the Caſe 


before us, we cannot ſpeak to them. 


Mr. Att. Gen, My Lords, we are ready to 
argue the Caſe of the Priſoner at the Bar when it 
is ſtated ; but till then, we humbly beg your 
Pardon: We think we are not bound to ſpeak to 


other Caſes. 


L. H. Stew. My Lord Chief-Juſtice, What 
ſay you to it? | 
L. C J. Holt. 1f your Lordſhips pleaſe, I 
will put the Queſtion : | 
IWhether if A heard B threaten to kill C, and 
ſome Days after A ſhall be with B upon ſome 
other Deſign where C ſhall paſs by, or come 
#n the Place where A and B are, and C ſhall 
be killed by B; A ſtanding by without contri- 
brting to the Fatt, his Sword not then being 
drawn, or any Malice ever appearing on A 
Part againſt C; whether A will be guilty of 
the Murder of C? 
My Lords, I am of Opinion that A in this 
Caſe will not be guilty of Murder or Man- 
ſlaughter : For it doth not appear by the ſtating 


of the Caſe, that 4 did conſent to the Deſign, 


or in any wiſe contribute to the Fact. 

L. H. Stew. My Lord Chieft-Juſtice Treby. 

L. C. J. Treby. My Lords, I take this Que- 
ſtion to be the ſame in Subſtance as to the Point in 
Law with the laſt; and am of Opinion that A is 
not guilty of Murder or Manſlaughter, 

. Nevil. I am of the ſame Opinion. 

L. H. Stew. If all the reſt of you are of the ſame 


Opinion, you may ſpare your ſelves the Trouble 


of delivering it particularly. 


Tudges. We are all of the ſame Opinion. 

[Then there was a little Pauſe ; and afterwards 
the Earl of Kingſton ſtood up. | 

Earl of King fion. My Lords, I deſire for my 

own private Satisfaction to know, 

Whether a Perſon knowing of the Deſign of ano- 
ther to lie in wait to aal. a third Man, who 
happeneth to be killed, (wben the Perſon why 
knew of that Deſign is preſent ) be guilty in 
Law of the ſame Crime with the Party who 
had the Deſign and killed him, though he had 
no actual Hand in his Death® 

L. H. H. My Lord, 1 muſt crave your Excuſe, 

there is another Queſtion to precede this. 

E. of Devon. My Lords, I had a Queſtion to 

ask ; but it being much to the tame Purpoſe with 


the two laſt, I think ir better to wave it, for there 


hath been given an Anſwer to it already. 

L. H. Stew. Then, my Lord of Xing fon, will 
you be pleaſed to deliver up your Paper to the 
Table? [Which was done] 

L. H. Stew. My Lord Moby, Do you, de- 
fire your Council may have a Copy of this 
Queſtion ? 

Earl of Mulgrave. My Lords. 

L. H. Stew. My Lord of Mulgrave. 

Earl of Mulgrave. I deſire your Grace will 
hear the Queſtion. Pray let it be read, that we 
may know what it is. | 

L. H. Stew. Read it. 

Cl. of Crown. Readeth. 

Whether a Perſon knowing of the Deſign of ano- 
ther to lie in wait to bs Sp a third Man who 
happeneth to be killed, (when the Perſon who 
knew of the Deſign is preſent ) be guilty in 
Law of the ſame Crime with the Party who 
had the Deſign, aud killed him, though he 
had no actual Hand in bis Death ꝰ 

Earl of Mulgrave. My Lords. 

L. H. Stew. My Lord of Mulgrave. 

Earl of Mulgrave.” 1 think, my Lords, in a 
Caſe of this Nature we cannot be too exact: [ 
humbly conceive that is not a proper Queſtion 
to be put, therefore I move that we may adjourn 
to conſider of it, whether it ſhall be put or not, 
if that Lord do inſiſt upon it. 

L. H. Stew. My Lord of King ſton, Doth your 
Lordſhip inſiſt on this Queſtion being put? 

E. of King ſton. Yes, my Lords, I do, and ! 
muſt infiſt upon it; for I think I cannot give my 


private Opinion in this Caſe without Satisfaction 


in it. 

Lords. 'Then Adjourn, Adjourn. 

L. H. Stew. This Court is adjourned into the 
Houſe of Lords. 

Then the Lords went back to their own Houſe in 
the ſame Order, and debated this Matter 
among ſt themſelves for about an Hour. 

Between ſix and ſeven in the Evening the Lords 
returned into the Court in the ſame Order, and 
being ſeated on their Benches, and his Grace in 
theChair before theThrone,they proceeded thus: 

Firſt, Proclamation was made for Silence. 

L. H. Stew, My Lord Chiet-Juſtice and you 
the Judges | 
L. Cornwallis, My Lords. 

L. H-Sew. My Lord Cornwallis. 

L. Cornwatis, My Lord, Before your Grace 
giveth any Directions, I think you ſhould call 
the Priſoner, | 

L. H. Stew, Is not the 


iſoner at the Bar? 


L. Corn- 
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ruwallis. No, my Lord. 

L 7 Stew. Call for the Priſoner. Ry 

Then Proclamation was made for the Governor 
of the Tower to bring forth the Priſoner, and 
he was brought as before. 

IL. H. Stew. I am to let you that are of Coun- 
cil for the King and the Priſoner know, 'That 
if any Queſtion be put by any of my Lords, 
which any of you ſhall not think fit to give an 
Anſwer to, my Lords will take it for granted 
either on the one Part or on the other, that the 
Reaſon is, becauſe it is not neceſſary to give any 
Anſwer ; and then they will proceed to have 
the Anſwer of you, my Lords the Judges. And 
now for my ſelf, I muſt deſire your Lordſhips 
will give me leave to come down again to the 
Wool-Pack. | 

Lords. Ay, ay. 

Then his Grace came down, and ſeated himſelf 
on the Wool-Pack. 

L. H. Stew. My Lord of King ſton, Will you 

pleaſe to propoſe your Queſtion ? 

Earl of King ſton. My Lord, my Queſtion is 
this, which 1 deſire the Judges Opinion in for 
my own Satisfaction : 

IWhetber a Perſon knowing of the Deſign of ano- 
ther to lie in wait to aſſault a third Man, 
obo happeneth to be killed, (when the Perſon 
who knew of the Deſign is preſent ) be guilty 
in Law of the ſame Crime with the Party who 
had the Deſign, and killed him, though be 
bad no actual Hand in his Death ꝰ 

L. H. Stew. My Lord Mohun, Do you de- 
fire your Council may have a Copy of that 
Queſtion ? 

L. Mobun. Yes, if your Lordſhips pleaſe. 

L. H. Stew. Read it aloud, and deliver a 
coy to my Lord. 


e Queſtion was read by the Clerk of the Crown, 


and one Copy of it delivered to the Priſoner's 
Council, and another to the King's Council, 
and a third to the Fudges. 

L. Aſobun. Is it your Lordſhips Pleaſure, 
That my Council be heard to this Caſe ? 

Lords. Ay, Ay, 

— T. Powis. The Caſe that is put, my Lords, 
is this: 

Whether a Perſon knowing of the Deſign of ano- 
ther to lie in wait to aſſault a third Man, 
who happeneth to be killed, (when the Perſon 
who knew of the Deſign is preſent ) be guilty 

iu Law of the ſame Crime with the Party who 
had the Deſign and killed bim, though be 
had no actual Hand in his Death? 

My Lords, I ſhall not inſiſt upon the ſame 
Privilege that the King's Council did even now 
do, to decline ſpeaking to any Caſe that your 
Lordſhips ſhall put. But I hope your Lordſhips 
will permit me to ſay, That I do not admit this 
to be the Caſe of my Lord Mobun, and I hope 
that my ſpeaking to it ſhall not be taken as any 
Admiſſion that this is his Caſe, But as this Caſe 
is put with that Allowance, that I ſpeak to it not 
as his Cafe, I do take it, that this Perſon thus 
preſent at the Killing of the third Man is not 
guilty of Murder. | 

My Lords, there are but two Circumſtances 
in the Caſe that can draw him into any Danger: 

The Firſt is, That he knew another Perſon 
had a Deſign to make an Aſſault upon a third 
Man. And, | 

The Second is, That he who had the Know- 
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ledge of this Deſign, was alſo preſent when upon 
that Aſſault that third Perſon happened to be 
killed. 

But, my Lords, I do take it, that in this Caſe 
neither of theſe Ingredients will make this Man 
guilty of Murder. 

As to the Firſt, The knowing that a Man has 
a Deſign to make an Aſſault upon a third Perſon, 
that taken by it ſelf is no Crime. It frequently hap- 
peneth, that a Man heareth what others threaten, 
that they will aſſault and beat ſuch an one; I may 
know that another doth ſo deſign, and that he 
will watch his Opportunity for the doing of it, and 
yet my meer Knowledge, my meer knowing of it, 
doth not make me guilty of any Crime, tho I do 
not endeayour to prevent it, 

I confeſs, it doth become a good Man upon 
ſuch Knowledge to do all that he can to prevent 
ſuch Beginning of Miſchief, but if he doth not pre- 
vent it, that is no Crime. | 

The Second Matter is, That tho' he did know 
of this Deſign, he was alto ſo unfortunate as not to 
prevent it; nay more, he was preſent when the 
Aſſault was made, and that Aſſault is attended 
with the Death of the Party aſſaulted, but he 
never acted in it, never abetted it. Take all this 
together, and yet he is not guilty of Murder, 
nay, perhaps not of any Crime, at moſt only of 
a Miſdemeanour. 

For it is no more than this: I knew another 
Perſon did intend to aſſault a third Man; I was 
preſent when he did aſſault him, but did not pre- 
vent it either before he made it, tho' I knew he 
deſigned it, nor whilſt he was making the A 
ſault upon which the Man is killed. That is all 
that this Thing doth amount to, and no Man can 
ſay, with humble Submiſſion, That this can involve 
me in the Crime of Murder. 

It is true, if I command A to beat C, and he 
according to my Command doth fall upon him, 
and ſo beat him, that he dieth; this maketh me 
guilty of his Death, becauſe what is done by that 
Command of mine is my doing; therefore tho I 
only commanded him to beat him, yet he dying 
upon that beating, which was made purſuant to 
my Command, I that gave the Command muſt 
anſwer for it, and am guilty of all that followeth 
thereupon. 

But if I only know, that another Perſon de- 
ſigneth to do ſuch a Thing, and am neither com- 
manding, aiding nor aſſiſting in the doing of it, 
but only preſent at the 'Time, but did not inter- 
pole to prevent it ; that doth not make me ſuch 
an Agent in this Matter, as that I ſhould be any 
ways guilty of his Death if it doth enſue. I take 
it this Caſe cometh to no more than this, there is 
no Malice precedent, no Sort of abetting, aiding 
or aſſiſting, but a bare declining to prevent the 
Aſſault, and that will not amount to any Thing 
that is Capital; if it be any Offence, it can only 
be conſtrued as a Miſdemeanour, but neither 
Murder nor Manſlaughter. 

Mr. Hawles. If your Lordſhips pleaſe to ſpare 
me one Word on the fame Side : It is no Manner 
of Crime for a Man to know, that another doth 
deſign to lie in wait to murder a third Perſon, 
much leſs to aſſault him. 

There is but one Cale that I know of in Law, 
where the Knowledge of an ill Deſign, without 
Diſcovery and Endeavour to prevent it, is an Of- 
fence, and that is in the Caſe of High-ITreaſon; 
and yet even there the bare Knowledge doth not 

; make 
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make a Man guilty of ' Treaſon : And it was a 
hard Caſe if it ſhould, for it is not in the Power 
of any innocent Man to ſay, that he ſhall not 
know of an ill Deſign, either of Murder, or 
High-Treaſon. 211 


It is true, in the Caſe of Treaſon, if I conceal 


it, it is a Crime, but it is not Treaſon, but only 
Miſpriſion of Treaſon ; which is Forfeiture of 
Lands, and perpetual Confinement in Priſon du- 
ring my Life: But it doth not extend to any other 
Matter ; for tho' I know, and do conceal it, that 
is no Manner of Crime at all, tho* that is further 
than this Caſe putteth it; for it only gocth to the 
Knowing, and not to the Concealing. 2 

And, my Lords, with Submiſſion, this would 
be likewiſe a hard Caſe if the Law was other- 
wiſe; For ſometimes a Man may apprehend he 
knoweth of a Deſign, when there is no ſuch 
Thing deſigned. Your Lordſhips know where a 
certain Gentleman ſaid he would kill any Man 
that did oppoſe him, when he neither deſigned 
it, nor executed any ſuch Purpoſe: And in ſuch 
a Caſe, tho it had been well done of the Perſon 
that heard of the Deſign, to have gone and in- 
formed the third Perſon (and if he had, I believe 
your Lordſhips would have had no Occaſion of 
a Tryal at this Time, for it might have been de- 
termined another Way) yet his not doing it is 
not a Crime. | 

Then further, my Lords, a Perſon's being pre- 
ſent at ſuch a Time is his Misfortune, but not at 
all his Fault ; he can no more help the Action, 
than he could the ill Deſign, or his own Know- 
ledge of that Deſign. It is a complicated Misfor- 
tune, both to know it, and be preſent at the 
Execution of it ; but without having any Hand 
in it, it can be no Offence : For indeed, it is as 
to him no more than a Man's being preſent that 
did not know of ſuch a Deſign. And if this was 
a Special Verdict, upon an Indictment for Mur- 
der, I doubt not but my Lords the Judges would 
give their Judgment, that the Defendant was not 

uilty. 

: Mr Price. I have only this Word to add, my 
Lords; I do take it, That the bare Privity of 
this Deſign, with the bare perſonal Preſence of 
him that was ſo privy when this Act is committed 
by another Man, will not amount to make him 
Principal; and fo he will not be guilty of Mur- 
der : For we find, that to make a Man Principal 
in Murder, there muſt be aiding and abetting, 
and only bcing preſent will not do it. Now the 
aiding and abetting muſt be, either by command- 
ing or aſſiſting, or putting the Perſon aſſaulted 
in Terror and Fear, or he muſt be there ready, 
and deſigning to aſſiſt in Caſe of Oppoſition. Theſe 
are Facts that the Law requireth to the making a 
Man Principal in Murder : and bare Privity, 
with a Mind to aſſault, and bare Preſence, when 
upon the Aſſault the Man is killed, will not 
amount to make a Man Principal, and conſequent- 
ly guilty of Murder. 

L. H. Stew. Mr. Attorney, Do you think fit 
to ſay any Thing to what the Council for the Pri- 
ſoner have alledged ? 

Mr. Att. Gen, No, my Lord. 

L. H. Stew, Nor any other of the King's 
Council? | 


Mr. Soll. Cen. No, my Lord. 


L. H. Stew. Are ye all of that Mind? 
Mr. Serj, Tremain. J am of that Mind, my 
L ord. | 


Mr. Serj. Thompſou. And fo am I. 
L. H. Stew. Then, my Lord Chief-Tuſtice 
what ſay you to it ? env ty 
L. C. J. Holt. If your Lordſhips pleaſe, I 


will repeat the Queſtion : 


M hel her a Perſon knowing of the Deſign of ano- 
ther to lie in wait to aſſault a third Man, whg 
bappeneth to be killed (when the Perſon who 
kneew of the Deſign is preſent) be guilty in 
Law-of. the ſame Crime, with the Party who 
had the Deſign and killed him, tho' be had ng 
actual Hand in his Death ®%Þ _ 

My Lords, I am of Opinion this is no Murder 
nor Manſlaughter ; he that knew of the Deſign 
of aſſaulting, only happened to be preſent when 
the Aſſault was made, and the Party killed; but 
if he did not contribute to his Death, he is not 
guilty of Murder. This e is much to the 
ſame Effect with the Queſtion that was put be- 
fore: But if the Perſon that knew of this De- 
ſign did adviſe it, or agree to it, or lay in wait 
for it, or reſolved to meet the third Perſon that 
was killed, with him that killed him, it would 
be Murder: But as this Caſe is put, it is neither 
Murder nor Manſlaughter. 


IL. C. F. Veby. My Lords, I am humbly of 


the ſame Opinion as this Caſe is put. The Per- 
ſon to whom this Matter of the Deſign to lie in 


wait to aſſault another is communicated, is only 
paſſive ; he only receiveth the Notice of it, and 


doth nothing towards the Fact. But if by going 
to the Place, directing, perſuading, promiſing 
Aſſiſtance, or encouraging, he had diſcovered 
his Conſent, or had lain in wait himſelf, then 
he had been guilty : But if he did nothing, but 
only receive this Notice, and then the Perſon 
aſſaulted happened to come by, and is killed in 
his Preſence, this is but an Accident, and doth 
not involve him in the Murder. And I think in 
Effect, it is the ſame with the ſecond Queſtion 
that was propoſed, There it was put, of one 
that had an Animoſity againſt another, here it is 


put, of one that lay in wait to affault him; 


There it was put, of accompanying him to the 
Place where the Party was killed ; here it is, of 
his being killed in his Preſence : So that the Re- 
ſolution muſt be the ſame in this Caſe that was 
given in that. | 

Mr. 7. Neuill. My Lords, I ſhall not ſpend 
any of your Lordſhips 'Time : I am of the ſime 
Opinion with my Lords that ſpoke before, and 
for the Reaſons that they have given. 

L. H. St. If they are all of the ſame Opinion, 
I ſuppoſe your Lordſhips will not require their 

rticular delivering it. | 

Lords. No, no. 

Judges. We are all of the ſame Opinion. 

L. H. Stew. I am now to know of your Lord- 
ſhips, whether there be any of you that have any 
more Queſtions to ask ? ; 

E. of Nottingham. My Lord. 

L. H. Stew. My Lord of Nottingham. \ 

E. of Nottingham. The Queſtion that J have 


to propoſe to your Lordſhip is the ſame that hat 
been already offered to you, but with ſome little 
Variation; for I do find, my Lords, the Judges 


do interpret this Perſon's being killed in the Pre- 
ſence of another, to be upon an accidental Mect- 


ing. I would propoſe to your Lordſhips, that 


the Judges may anſwer what the Law would be, 
when a Perſon, knowing of the Deſign of ano- 
ther to lie in wait to aſſault a third Man, ac- 

| companieth 
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...mnanicth him at that Time that that Deſign is 
be be ca Whether it be the ſame Crime in 
the one as the other? | 

L. H. Stew. If your Lordſhip have your Que- 
ſion in Writing, pray deliver it in. 

Earl of Nottingham. I will immediately, my 
Lord. (Then he did put it in Writing) ; 

L. H. Stew. Will your Lordſhip pleaſe that it 
may be handed to the Table? ( I bich was done, J 


I. H. Stew. Read it. 

Cl. of Crown. Readeth. _ 

Whether a Perſon knowing of the Deſign of another 
to lie in wait to aſſault a third Man, and accom- 
panying him in that Deſign, if it ſhall happen 
that the third Perſon le killed at that Time in 

the Preſence of him who knew of that Deſign, 
and accompanied the other in it, be guilty in 
Law of the ſame Crime with the Party who had 
the Deſign, and killed him, though be bad no 
actual Hand in his Death ꝰ 
L. H. Stew. My Lord Mohun, Do you deſire 
a Copy of this? 

I. Mohun. Yes, if your Lordſhips pleaſe. 

L. H. Stew. Carry my Lord one. 

(Then Copies were delivered as before.) 

L. H. Stew. Well, Sir, what ſay you to that 

Queſtion ? ; 

Sir Tho, Powys. The Caſe that is now pro- 

pounded is this: 

Whether a Perſon knowing of the Deſign of another 
to lie in wait to aſſault a third Mau, and accom- 
panying him in that Deſign, if it all happen 
that the third Per/on be killed at that Time in 
the Preſence of bim who knew of that Deſign, 
and accompanied the other in it, be guilty in 
Law of the ſame Crime with the Party who had 
the Deſign, and killed him, though he had no 

actual Hand in his Death? 

My Lords, I ſhall not, (though I am of Coun- 


cil for this noble Lord) decline or refuſe ſpeak- 


ing to this Queſtion; ſtill, my Lords, with that 
Saving which I know your Lordſhips will allow 
me, that I am very far from admitting that this 
which goeth much farther than the laſt Caſe, is 
the Caſe of my Lord Mohun. Whether your 
Lordſhips will permit the King's Council, who 
have declined ſpeaking to any of the Caſes hitherto, 
as not being, as they pretend, my Lord's Caſe, 
now to ſpeak to this which we do much leſs admit 
to be ſo, than they did the others, will be in your 
Lordſhips Pleaſure to determine, but I ſhall not 
decline to ſpeak to it with that Saving. 

And truly, my Lords, with humble Submiſſion, 
I do take it, that as this Caſe is pur, the Party 
who accompanied the other in ſuch Manner as 
in this Caſe it is ſtated, is not Guilty of Mur- 
der. I know it was intended by that Noble 
Lord who propoſed the Queſtion, that it ſhould 
be admitted, that beyond all Doubt the Fact was 
ſo as here it is ſtated ; and then the Queſtion is, 
What the Law will be where the Pact is thus ad- 
mitted and agreed to on all Sides: And if there 
was ſuch a Cate, (for, my Lords, I ſpeak to this as 
a Caſe at large) if there was ſuch a Caſe where 
the Fact is beyond all Queſtion made out to be ſo 
as it is here ſtated ; yet I take it that in a Caſe of 
Life, which is the Caſe now before your Lord- 
ſhips, the Party will not be guilty of Murder. 

My Lords, here is a further Circumſtance 


added in this Caſe than what hath as yet been 


inſerted into any of the other Caſes; that is, 
That the Party knoweth of the Deſign of him 


that he accompanieth to Aſſault a third Man; 
and doth accompany him in his Deſign, and 
then is preſent when the Deſign is executed ; 
yet all theſe together, will not, as I humbly 
conceive, with Submiſſion to your Lordſhips 
Judgment, make this to be Murder, becauſe it 
doth not appear in this Caſe that he did accom- 
pany him with an Intention to execute this Mat- 
ter, or to aid and aſſiſt him in the doing of it: 
There is no ſuch Circumſtance in the Caſe, and 
tis that which muſt be the Thing that will draw 
him in to be guilty of Murder. 

For if two Men (to put a Caſe, which I hope 
I may do, with your Lordſhips Pardon, to explain 
my ſelf ) ſhould be travelling upon the Way, 
and one of the Perſons ſhould acquaint the 
other, that at ſuch an Inn, there is a Servant that 
he is reſolved to beat, and this Perſon that has 
this Matter imparted to him, doth accompany 
the other in the Journey, ( which I take it an- 
ſwereth the Knowing the Deſign, and Accom- 
panying him in the Deſign ) and, when they 
come to the Inn, the Thing is executed in the 
Preſence of the Party that knew of ſuch a De- 
ſign, and it doth fall out that Death doth enſue 
upon it, unleſs he that did accompany. him did 
ſome way or other act, contribute, or aſſiſt in the 
doing of it, it doth ſtill remain a thing whereof 
he had only Privity and Knowledge, which he had 
done well, eſpecially (in regard of the Conſequence 
of it) to have prevented. And he is highly blame- 
able, that he would accompany a Man who had 
ſuch a Deſign to do an unlawful Act, and did not 
prevent him from executing of it. 

All this is blameable in him, but it will not, 
as I conceive, be Murder in him ; for I muſt in- 
fiſt upon that in Point of Law, that to make any 
thing Murder, there muſt be prepenſed Malice 
in the Perſon that is to be found Guilty of it, or 
ſome precedent Agreement to do it, or ſome 
Act of Aiding or Aſſiſting of the Perſon who 
doth it; but as this Caſe is, here is nothing of 
Malice doth appear, or that the Perſon who ac- 
companied the other in his Deſign had any ſort 
of Malice againſt the Perſon aſſaulted. And it 
doth not appear that he did any way aſſiſt in the 
doing of it. He was preſent at the Time when 
the other executed the Defign he had imparted to 
him, but he never joined in it, nor had any Ma- 
lice precedent, nor did aſſiſt or do any Act at that 
Time; and therefore I take it in this Cate, which 
(as I ſaid), I am very far from admitting to be my 
Lord Mobun's Caſe, that the Party who accom- 
panied the other is not Guilty, 

Mr. Hawles. My Lords, Though we who are 
of Council for this Noble Lord, the Priſoner, do 
not think this Cate, that is put, to be his Caſe, 
for, with Submiſſion, if the Indictment be looked 
upon, your Lordſhip will find ; 

L. H. Stew, Sir, I muſt ſtop you there, you 
are not to tell my Lords what your Opinion is as 
tothe Fact, for of that my Lords are the Judges, 
you are to take the Caſe fairly, as a Caſe put, and 
you are to inform my Lords what the Law, in 
your Opinion, would be upon ſuch Caſe. It is 
not before you, but before my Lords only, to 
conſider whether this be applicable ro my Lord 
Mohun's Caſe or not. 

Mr. Hawles. If your Lordſhip pleaſe, I ſhall ob- 
ſerve your Directions in that Matter, and, with 
humble Submiſſion, this is not Murder in him who 
accompanieth the other, as this Caſe isput; for 

in 
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in every Caſe of Murder the Indictment muſt be 
either, that he actually killed him, or aided and 
aſſiſted him that did kill him. But, with Submiſ- 
ſion there is neither of theſe in this Caſe. 

He did know of the Deſign, there is no Crime, 
he did accompany him in it, that is, he bore 
him Company at that Time; he went with him 
to the Place where he executed his Deſign, but 
he did nothing when he came there to further, 
promote, or encourage the Execution of it; and 
therefore it can never make him Principal, nor 
Acceſſory to the Murder. 

Mr. Price. I ſhall only ſay this, my Lords, 
that I take it, that the bare going with him in 
this Deſign, without doing any Act, doth not 
inyolve him in the Confederacy, as Aiding and 
Abetting. Something muſt be done or ſaid, ei- 
ther he muſt aſſiſt or adviſe, or otherwiſe he 
cannot be Principal, and conſequently cannot be 
guilty of this Murder. 1 

L. H. Stew, Mr. Attorney, have you any 
thing to ſay to this? 

Mr. Att. Gen. My Lords, we that are of the 
King's Council do not deſire to be heard to this 
Caſe neither. 

L. H. Stew. 1 do not hear you, Sir, what 
you fay ? | | 

Mr. Att. Gen. My Lord, we do not deſire to 
ſpeak to it. 

L. H. Setv. Then, my Lord Chief Juſtice. 

L. C. J. Holt, This is the Queſtion : 

Il/bether a Perſon knowing of the Deſign of ano- 

ther to lie in wait to aſſault a third Man, and 
accompanying him in that Deſign, if it ſhall 


happen, that the third Perſon be killed at that . 


Time in the Preſence of him who knew that De- 
fign aud accompanied the other in it, be guilty 
in Law of the ſame Crime with the Party wha 
kad that Deſign and killed him, though he had 
no actual Hand in his Death ® | 


My Lords, as for this laſt, I defire to make 


ſome Obſervations upon the Words, Had no actual 
Hand. By theſe Words, I ſuppoſe, is meant he did 
not draw his Sword, or lay any Hand upon the Per- 
ſon ſlain, or give any actual Aſſiſtance to the other 
Perſon at that time when the Third Perſon is lain, 
but was only in Company, and a Looker-on. 

E. of Nottingham. My Meaning in thoſe Words 
is, That with his Hand he gave no Stroke. 

L. C. J. Holt. That, my Lords, I take to be the 
Meaning, he did not give an actual Stroke, nor 
held the Perſon whilſt the other killed him, nor 
uſed any Violence. 

Now, I am of Opinion, my Lords, that this is 
Murder in the Perſon that did accompany the 
other in the Deſign. For he being acquainted with 
the Deſign, and knowing of the Intention of the 
Party to commit Murder, or do an unlawful Act, 
upon which Death might enſue, accompanying 
him in that Deſign, he ſhews an Approbation of 
it, and gives him greater Conrage to put it in 
Execution. Which is an Aiding, Abetting, Aſſiſt- 
ing and Comforting, which are the Words uſed in 
ſuch Indictments, and ſo my humble Opinion is, 
it is Murder in that Perſon that accompanied the 
other, as well as in him that did the Fact. 

L. C. J. Treby. My Lords, as this Caſe is, I 
think the accompanying of him in that Deſign 
( which are the effectual Words upon which the 


Queſtion turneth) is Murder. 


Here is firſt of all the Party that deſigneth the 
Aſſault, and he doth, purſuant to that Deſign, 


make this Aſſault, and thereupon doth kill the 
Third Man; this undoubtedly is Murder in him, 
for here was Malice prepenſed, and Intent of Bo- 
dily Hurt to the Party, and in Purſuance of this 
Intent, Death enſueth; this is unqueſtionably 
Murder in him. 

Then the Queſtion is, What Crime it is in him 


to whom this is made known, and who accom- 


panied the other in that Deſign, knowing of it? 
I take this to be a Conſent to the Deſign, and to 
the Execution of it, It is more than knowing 
and not revealing of it, though that was his Duty 
to have done, (and ſo the Council for the noble 
Lord did admit, that it was a Miſdemeanor in him 
not to hinder ſuch a Breach of the Peace.) 

But here I ſay is more than that: He goeth 
with him to the Place, and accompanieth him in 
order to the executing the Deſign, and this is an 
Aiding and Abetting of it. If a Man fay to ano- 
ther, I intend to aſſault and beat ſuch a one; come 
along with me, ſtand by me, and ſee it done; 
and the other conſenteth, and accordingly goeth 
along with him, and accompanieth him whilſt he 
beats and kills the Man; this is an Approving, 
Encouraging, and Emboldening of him in his 
miſchievous Purpoſe, and ſhews ſuch concurring 
Malice in that other Perſon, as renders him guilty 
of the ſame Crime with him that with his Hand 
and \Veapon beat and killed the Man. 

Mr. 7. Nævil. 
as I rake the Law to be, this is Murder. It is a 
Caſe of one's lying in wait, and another Perſon 
doth accompany him in the Deſign, he that did 
deſign the lying in wait having told it to him, 
and then he is preſent at the Execution. 
it as Law, if the Party is killed, he that is pre- 
ſent, and cometh with the other upon that De- 
ſign, ſhall be taken to come to aſſiſt or abet the 
other, or defend him if any thing of Oppoſition 
ſhould happen, and that I take to be Murder. 

L. H. $. Are you all of the ſame Opinion? 

Judges. We are all of that Opinion, it is Mur- 
der in both in that Caſe. 

E. f Devon. My Lords. 

L. H. Sew. My Lord Steward. 

E. of Devon. My Lords, I deſire they may all 
give their Reaſons, as well as their Opinions, as 
this Cale is. 

Mr. 7. Gregory. My Lords, I am humbly of 


the ſame Opinion with my Lord Chief Juſtices 


that ſpoke before me, that this is Murder, and 
my Reaſon is this: Firſt, He knew of the De- 
ſign, which was an unlawful Deſign ; then he ac- 
companied him as this Caſe is put, not only to the 
Place, but in the Deſign, which differs the Caſe 
from his being preſent by Accident ; for by his 
going along with him he doth encourage him to do 
that, which perhaps ſingly the other would not 
venture upon, and going and being preſent when 
the Deſign is exccuted, upon which the Man is 
ſlain; I take it he is as much guilty as the Perſon 
that ſtruck the Stroke in Point of Law. 

Mr. 7. Eyres. My Lords, I am humbly of the 
ſame Opinion, I take it to be Murder in him that 
knew the-Deſign, and did accompany the other 
in it, though he did nothing at all towards the 
killing of the Man. 

For, my Lords, it is the Intention of the Par- 
ty that diverſifieth the Act. If he came there 
with an ill Intention, and to afſiſt him if need 
did require, as it is plain he did if he did accom- 
pany him in che Deſign, which is a ſtrong Evi- 
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dence of the Intention: And, my Lords, Nature 
hath allowed no Man a Caſement into another's 
Heart, and therefore we can judge of no Man's 
Intention, but by Circumſtances of | the Fact ap- 
pearing without; and then, I ſay, if the Fact be 
ſo apparently from the Circumſtances of it, that 
he knew of the Deſign, and accompanied him in 
it, it is a ſtrong Evidence that he came to affiſt 
him; and though he doth nothing actually in the 
Matter, yet being preſent to aſſiſt him if Occaſion 
did require, it is plain he did aid and abet him 
in the Action, and ſo it is as much Murder in 
him, as in the other that gave the Stroke. 

Mr. B. Jurton. My Lords, I am humbly of 
the ſame Opinion; the thing that differeth this 
from the former Caſe is, That this Perſon was 
in the Deſign with the other; for that, my Lords, 
take to be accompanying him in the Deſign in 
order to the Execution of it, for bare Privity and 
Knowledge of the Deſign would not do it; but if 
he be with him at the Time, and accompany in or- 
der to the Execution, that maketh him as much 
criminal, as he that did actually occaſion the Death 
of the Perſon, for he was preſent in the Company, 
and ready to aſſiſt him in the evil Deſign, which 
I conceive is as much Murder as the other. 

Mr. B. Powel. My Lords, I am of Opinion, 


as this Caſe is now put, That this is Murder in 


both, and my Reaſon is this: Where one Perſon 
is privy to a Deſign of Felony, or committing 
ſome Perſonal Violence, as this Caſe is, and is not 
only privy to it, but goeth along with him, and 
accompanieth him in putting this Peſign in Exe- 
cution, tho he may not think it will extend fo far 
as Death, but doth only intend Beating, and hath 
no Perſonal Hand, or doth otherwite contribute; 
but by his being with the other Perſon when he 
executeth his Deſign of aſſaulting, and the Party 
beaten dieth, they are both guilty of Murder. 

L. Mohun. My Lords, Will your Lordſhips 
give leave, that my Council may anſwer ſome 
things that the Judges have ſaid ? 

L. H. Stew. No, my Lord, you muſt not Re- 
ply after the Judges have given their Opinions. 
Have any of your Lordſhips any more Queſtions 
to propole ? 

L. Cornwallis, My Lords, I have one. 

L. H. Stew. My Lord Cornwallis. * 

L. Cornwallis. My Lords, I am very ſorry to 
have Occaſion to ask any Queſtions in this Caſe, 
but I humbly defire a Queſtion may be anſwered 
by the Judges, which is this: 

If a Perſon be by, named William, when Thomas 
ſaid, be would tab John, uon which William 
ſaid, He would ftand by his. Friend, and after- 
wards Thomas doth actually murder John, 
and William 7s preſent at the {ame Murder: 
Whether the Law, will make William equally 
gitilty with Thomas, or what Crime William 
ig guilty of? 

L. Ii. S. Pray deliver in your Paper, my Lord. 

It was deliver'd in, and read by the Clerk of the 
Crown, aud Copies given of it as before. 

L. H. Stew. What ſay you to this Queſtion, 
Gentlemen ? 


Sir Tho. Powys. May it pleaſe your Lordſhips, 

this Queſtion runneth thus: 

If a Perſon be by, named William, when Thomas 
ſaid, he would tab John; upon which William 
ſaid, he would ſtand by bis Friend; and efter- 
wards I homas doth actually murder John, 


and William is preſent at the ſame Murder : 
V or. IV. 


1692. Weſtn for the Murder of W. Mountford. 


545 
Whether the Law will make William equally 
guilty with Thomas ; or what Crime William 
is guilty cf? 

My Lords, I do not queſtion but many Caſes 
may be put which will be plainly Murder, and 
if this Caſe ſhould be attended with Fact equal 
to the State of this Caſe, I believe it will amount 
to Murder. But upon this Difference the Reſo- 
lution of it will depend, and every Caſe mutt 
ſtand upon its own Circumſtances. | 

If a Perſon do generally ſay, I am fully re- 
ſolved I will ſtab ſuch a Man, and fay fo withour 
Condition or Limitation, that he will do it ; and 
another doth declare his Intention to aſſiſt and aid 
him, by ſaying, I will ſtand by you in it, and af- 
terwards the thing is executed in his Preſence, 
who ſo concurred ; I do take it, that that is an E- 
vidence that he is equally guilty with the other. 

But, on the other hand, if a Man fay, 1 will 
{tab ſuch a one if he oppoſe me in ſuch a Deſign, 
and ſo maketh his Reſolution conditional, and 
the Perſon that is preſent doth fay, I will ſtand 
by you in it, that is in your doing it, if you are 
oppoſed in ſuch a particular Matter; my Lords, 
with Submiſſion, if he is not oppoſed in that 
particular Thing or Deſign upon which he did 
ſay he would ſtab him, but if he doth afterwards, 
upon fome other Occaſion different from the for- 
mer, and not relating to what he was talking of be- 
fore, or upon ſome other Provocation, ſtab him, 
and the other Perſon happeneth only to be pre- 
ſent, I take it, that the Words which he ſpoke 
with a Limitation to a particular Matter, will not 
make him liable to the Guilt of the Murder that 
is committed upon quite another Account. 

The Words, Standing by bim, are capable of 
two Senſes; but I would not, in ſo ſerious a 
Matter as this, offer to put a jocular Senſe upon 
them, as if it was meant he would ſtand by and 
not meddle; but I take it, that ſuch a Caſe as 
this will turn upon the Manner of the Man's en- 
gaging himſelf ; if he engaged to ſtand by him 
in a particular Matter, and the other doth ſtab 
the threatned Perſon afterwards, not upon that 
particular Occaſion, but upon another Account, 
and he happeneth only to be by, theſe Words will 
not draw him in, though they ſhould be well 
proved to be ſpoken, ſo as to involve him in the 
Guilt of that Murder. 

For the Law is favourable to a Man in the 
Cale of Life, and will judge according to the 
Intention of the Party; and he having not abetted 
or contributed to the Fact, his Words ſhall not be 
carried to his Prejudice, farther than his Intention, 
or farther than the concomitant Circumſtances of 
the Matter, will make them plainly import. 

This Caſe is put generally, and without Re- 
ſtraint; and there is no Queſtion but many 
Caſes may be put that will undoubtedly be Mur- 
der; but every Caſe muſt, as I faid, ſtand and 
fall by its own Circumſtances. 

Mr. Hawles. My Lords, I think the Caſe as 
it is put ſingle, and upon theſe Circumſtances, 
would be Murder; and my Reaſon is this, The 
Perſon that ſaith he will ſtand by a Man, who 
fairh he will kill or ſtab another, is as much 
guilty as that Man himſelf, and will be thought 
as malicious; but if it ſhould happen that be- 
tween the Words pronounced, and the Murder 
committed, that the Perſon that faith he will 
ſtand by his Friend, cometh to have a Friend- 
ſhip and Kindneſs for the Party that is threatned 
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to be killed, and upon meeting him careſſes him 
extreamly, and there being no Malice continuing 
(as there muſt be to the Ttme of the Stroke given, 
to make Murder) but he happeneth to be killed 
by that other, ſuddenly in his Preſence, thoſe 
Words will not make him guilty of Murder; but 
as the Caſe is put, I think it is Murder. 

Mr. Price. My Lords, I ſhall not take upon 
me to trouble your Lordſhips with making a Cale, 
but as this Caſe is put without any Condition, or 
other Circumſtance annexed to it, 1 think it will 
be Murder. 

L. H. Stew. There will be no nced to ask the 
King's Council upon this Queſtion whether they 
will ſpeak to it, becauſe the Council for the Pri- 
ſoner agree it to be Murder; Therefore if your 
Lordſhips pleaſe, we may now proceed to ask the 
Judges Opinions; And firſt, What ſay you, my 
Lord Chief Juſtice? | 

L. C J. Holt. My Lords, the Queſtion is this. 

If a Perſon be by, named William, when Thomas 

ſaid he would tab John, upon which William 
ſaid he would ſtand by his Friend, and after- 
wards Thomas doth actually murder John, 
and William is preſent at the ſaine Murder ; 
l hether the Law will make William guilty 
«ith Thomas; or what Crime William 2s 
guilty of 

My Lords, I am of Opinion that this is a 

great Evidence of Murder in /71/;am, that was 
hus actually by. 1 cannot fay it is Murder, as 
the Caſe is put; but upon ſuch an Evidence, 
Fact is to be left to the Conſcience of a Jury in 


the Caſe of a Commoner, or the Conſcience of 


* 


the Peers in the Cale of a Peer. 


Por when Villiam ſaid he would ſtand by his 


Friend, who ſaid he would ſtab 7obz, That is 
plainly a Conſent, or at leaſt ſuch an Expreſſion, 
from which, a Conſent to the Stabbing of him 
may be inferred. 

Then afterwards it ſeemeth Thomas actually 
murdereth Fou, and Milliam was preſent. Now 
if Malliam was delignedly preſent with the other 
that committed the Murder, then it is plain it 
will be Murder in Milliam, but if there be no 


Evidence to prove upon what Account he was 
| preſent, it may be preſumed he was preſent in 
purſuance of his former Agreement, ſo that it 


may be Murder, or not Murder, as Circumſtances 
may happen upon the Evidence; if he was preſent 
in purſuance of his Promiſe, then no doubt it is 
Murder; But if he did not meet in purſuance of 


that Agreement, it may not be Murder. But this 


is all Matter of Evidence, and that reſts upon the 
Conſciences of thoſe that are to try the Priſoner. 

IL. C. J. Treby. My Lords, I am of Opinion 
that this is Evidence, and great Evidence of Mur- 
der; the Fact conſiſteth of two Parts: 

Firſt, Here was a deliberate Expreſſion of his 
Intention, that he would ſtand by his Friend 
omas, when his Friend Thomas had ſaid before 
he would ſtab John, aud this I take properly to 
be interpreted, and underſtood as a Promiſe of 
Abetting him in the Murder he would commit; 
for, 1 preſume, ſtanding by him in this Caſe to 
be meant in a grave Senſe, ſignifying that he 
would befriend, and if there ſhould be Occaſion, de- 
fend and ſupport Thomas in what he reſolv'd to do. 

Secondly, He was preſent at the Stabbing, 
which was before deſigned and ſpoken of. Now 
I think his being prelent when that Reſolution 
of his Friend was executed, coupled with his 


preceding Declaration of his Intention, is a 
ſtrong Evidence of Murder. 

Mr. 7. Nevil. My Lords, the Queſtion 1 
take to be, Whether the Law of England faith 
William is guilty of this Murder? Truly, my 
Lords, I muſt fay as my Lords have faid before, 
that as this Caſe is, This is a very ſtrong Evi- 
dence of Murder: For when he doth ſay, That 
he will murder ſuch a Man, and the other faith, 
he will ſtand by him, in the common Acceptation 
of thoſe Words, it is taken, that he doth then 
agree with him in that Deſign, which he decla- 
reth to be to ſtab John. 

But then it feemeth to me truly, that this 
Caſe is not put full, how long it was afterwards 
that the Fact was done, and what Circumſtances 
attended it; for if any Circumſtance happened 
afterwardsthar did amount to a Countermand of 
this Promiſe, or any thing interpoſed to interrupt 
it, that this Agreement was not performed, per- 
haps the Cafe might not be Murder, bur till it is 
Evidence ſo far as your Lordſhips may judge up- 
on the Circumſtances that attend it, whether it be 
Murder or no. But to declare a further Opinion, 
as this Caſe is put, truly J cannot. 

Mr. 7. Gregory. My Lords, I do upon this 
Caſe humbly conceive, there is a little Difference 
from the former, only there it is put poſitively, 
but here as Evidence. Now, my Lords, I 
do humbly conceive that in common Diſcourſe, 
I will ſtand by my Friend, is, I will aſſiſt 
my Friend. If my Friend ſhould fay, I will 
kill ſuch a Man, or I will do any other Act, and 
I fay I will ſtand by him, I think the Import of 
the Words is, I will aſſiſt him in it. 

My Lords, As to the latter Part, as this Caſe is 
put, for I can go no further, it doth not appear, 
whether when the Man was killed, he cams by 
Accident, or in purſuance of his Agreement, know- 
ing of the Deſign. Now that is bur Matter of 
Evidence, if he came by Accident it will not be 
Murder, but if he came with Deſign, no doubt 
it is Murder in one as well as in the other. 

E. of Mulgrave. My Lords. 

L. H. Stew. My Lord of Mulgrave. 

E. of Mulgrave. If any of my Lords deſire 


that the reſt of the Judges ſhould give their Opi- 


nion, it js fit they ſhould be heard; but if no 
Lord doth deſire it, and they ſay they are of 
the ſame Opinion without any more to do, be- 
cauſe it may ſave a great deal of Time; I deſire 
your Grace may only ask them, Whether they agree 
in their Opinions with thoſe that went befored 

L. Cornwallis, My Lords, I humbly deſire the 
Judges, may all ſpeak. 

Lords. Go on then. 

Mr. J. Eyres. My Lords, I humbly conceive 


this is a Queſtion of Fact, and not of Law, and 


it is a very ſtrong Evidence, if a Man hear ano- 
ther ſay he will ſtab ſuch a Man, and he faith - 
he will ſtand by his Friend, and accompanieth 
him at the Time when the Fact is done, it is a 
ſtrong Evidence, that he came with a murderous 
Intent with his Friend; and doth as much mani- 
feſt his Intention to commit Murder, as if he 
had actually given the Wound, and a great Evi- 
dence to involye him in the Crime, as much as 
the Perſon that gave the Stroke. 

Mr. B. Turton. My Lords, I am of the ſame 
Opinion with my Lords and my Brothers that 
have ſpoken before me; my Lords, I confeſs I do 
not think it comcth up ſo cloſe to the Matter as 

the 
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ueſtion that was put laſt before; for this, 
— — Eyres ſaith, is rather a Queſtion of 
Fact and Evidence, than Law. But certainly a 
very ſtrong Evidence it 1s of the Intention of that 
Party that was preſent when the other ſaid he 
would ſtab the third Perſon, and his going away 
preſently, and accompanying him when the Stab 
was given, and Murder done, I fay his Preſence 
after this Determination is a very great Evidence, 
that it was done in Purſuance of that Agreement : 
It is a Matter of Fact which your Lordſhips will 
determine, according as the Circumſtances appear 
before you, which may vary the Reſolution one 
way or other. = 
Mr. B. Powell. My Lords, I am of Opinion 
as this Caſe is put, that it may be Murder or not 
Murder, according to the concomitant Circum- 
ſtances. If a Man ſay, I will {tab ſuch a one, 
and another ſay he will ſtand by him, and after- 
wards when he is with his Friend, the Man is 
{tabbed, if that is at ſome Diſtance of Time from 
the Words ſpeaking, and the Meeting be acci- 
dental, or other Facts happen that may alter the 
Caſe, it may receive another Determination. But 
if after this is ſaid, there be any immediate going 
to look after this Man, or they be near the way 
where this Man is to come, and then he is killed ; 
this is a mighty ſtrong Evidence that ſomething 
was done in Purſuance of this Reſolution, and 
that the one went along with the other to coun- 
tenance him in the Action. 
L. H. Stew, Have any of my Lords any other 
Queſtions to propoſe? | 
Lords. No. | 
Earl of Mulgrave. My Lords, If there had 
been any other Queſtions propoſed by any other 
Lords, I would have ſtaid till they had all been 
over; but I ſee their Lordſhips are at an End 
with their Queſtions : I have one which I think 
is nearer the Caſe than any has been yet, and of 
more Importance to the Matter in Hand, and 


more fit for the Council to inform you in, and 


for your Lordſhips to ask, and the Judges to an- 
ſwer. The Queition is this: 

If A accompanieth B in an unlawful Action, 
in which C is not concerned, and C happeneth 
to come in the Way of B, after the firſt Action 
is fully over, and happened to be killed by B, 
without the Aſſiſtance of A; Whether A is 
guilty of that Man's Murder? 

This Queſtion was handed to the Table, read by 
the Clerk, and Copies given as before. 

L. H. Stew. What ſay you to it, Gentlemen, 

who are of Council for the Priſoner ? 

Sir Thomas Powis. May it pleaſe your Lord- 
ſhips, I will not trouble your Lordſhips with the 
repeating of the Caſe again, becauſe my Copy is 
agreeable with what was read at the 'Table: Nor 
ſhall I trouble your Lordſhips with many Words 
upon this Caſe, becauſe I take it, the Law is 
very plain. | 

If two Perſons accompany each other to do an 
unlawtul Act, and in the Execution of that un- 
lawful Act, one of them doth go beyond what 
was firſt deſigned, and a third Man is killed whilſt 
they are in Execution of that Act, tho' the one 
did the Fact, and the other did not immediately 
contribute thereto, yet he being joined with him 
in the unlawful Action, upon which this doth en- 
ſue, he is anſwerable for all the ill Conſequences 
of it; the Law herein is clear according to the 
Caſe that was put at firſt of two Perſons going to- 
gether to rob a Park and ſtcal Deer, 


for the Murder of W. Mountford. 
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But if that unlawful Action be executed, or the 
two Perſons who joined in the Deſign have totally 
deſiſted from it, or are diſappointed in ir, if after- 
wards when they are together upon ſome other 
Occaſion, it happeneth that one of them killeth 
another Man, but his Friend no way aided him 
or aſſiſted him in the doing of it, your Lordſhips 
and the Law will ſeparate theſe Perſons who were 
at firſt joined together for another Purpoſe ; and 
will diſtinguiſh between them in this new Matter 
that is ſubſequent to the former Agreement, tho 
they were in Company together. 

Becauſe in the firſt Caſe, he that is joined in 
an ill Action muſt look to himſelf, and be anſwer- 
able for all that followeth thereon : In the ſecond 
Cate, he is in no Fault at all, it is only his Miſ- 
fortune to be in ill Company if he had no Hand 
in the Fact. This the Law is very plain in, and 
therefore I ſhall not trouble your Lordſhips fur- 
ther with ſpeaking to it. 

Mr. Hawles. My Lords, I would only add one 
ſhort Word; There is but this one DiFerence be- 
tween an Acceſſory and a Principal ; 'The Prin- 
cipal is always preſent, the Acceſſory is always 
abſent ; and I wovld only put you one Caſe of 


an Acceſſory in Felony out of my Lord Coke ; he 


faith, It muſt be the ſame numerical Thing in 
which they are joined, and therefore, if 4 bid B 
rob the Vintner's Boy of Plate as he cometh to a 
Gentleman's Chamber to bring Wine, but B doth 
not purſue the Inſtructions, but breaketh into 
the Vintner's Houſe, and ſtealeth the Plate there; 
this is a different Matter, it is not the ſame Thing 
wherein A and B agreed at firſt, and A is no way 
concerned in it. | 

The ſame Law is, if A and B agree to kill C, 
and B killeth D; tho A be preſent, it will not 
be Murder in 4; for the Agreement was for the 
Killing of C, and not of D. 

My Lords, as this Caſe is put, they did agree in 
the unlawful Act, but that Matter was over, and 
there is no Agreement as to the other Matter, nor 
is that purſuant to the Matter agreed upon ; and 
therefore the Preſence of the Party that agreed to 
the unlawful Act doth not make him guilty of 
Murder, unleſs he agree to that too. 

Mr. Price, My Lords, I have but one Word 
on the ſame Side. I rake it, that when a Man is 
doing an unlawful Act, there is an inſeparable In- 
cident that doth attend ir, which is Malice im- 
plyed. And this is ſo inſeparable, that when his 
ill Deſign is at an End, his Malice is at an End 
too, and hath no Being, and therefore if he en- 
tereth upon an ill Deſign afterwards, tho' another 
be preſent that was joined with him in the former 
il! Deſign, yet his Malice who was to joined, be- 
ing coupled with the ill Deſign that is over, muſt 
be gone too ; and there is no Malice in his being 
barely preſent, And therefore for that Reaſon, 
he that was aiding and aſſiſting before, cannot be 
Principal in ſuch a ſudden Act as this new one is, 
and conſequently cannot be guilty of Murder, or 
of Manſlaughter. 

L. H. Stew. Mr. Attorney, Do you or any 
of the King's Council think fit to ſay any thing to 
this Queſtion ? 

Mr. Att. Gen, My Lords, we that are of the 
King's Council do not think we have any Occaſion 
to be heard to this Queſtion. 

L. H. Stew. 'Then, my Lords the Judges, what 
ſay you to it ? 
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L. C. J. Holt. If your Lordſhips pleaſe, I will 
again repeat the Queſtion; it is this: | 

If A accompanteth B in an unlawful Action, 

in which C is not concerned, and C happeneth 
to come in the way of B, aſter the firſt Action 
(that is, the mlawful Action, I ſuppoſe) is 
fully over, and happeneth to be killed by B, 
without the Aſſiſtance of A; whether A 1s 
guilty of that Man's Murder * 

And 1 do humbly conceive with great Clear- 
neſs, That A is not guilty at all. For here is no 
Relation to the firſt unlawful Act that he was en- 
gaged in, but that is all over and determined ; 
and then C cometh in the Preſence of B, who 
killeth him, and of who had no Knowledge of 


any Malice between them, or any Deſign of his 


Death. This is meerly accidental, and doth not 
depend upon the firſt unlawful Action; and there- 
fore A is not guilty. 

L. C J. Treby. My Lords, I think there can be 
no Difference of Opinions in this Caſe : For it is 
plain there was an unlawful Action in which they 
did agree, (as a Riot or Aſſault to beat or wound 
a Man or the like) and if Death had enſued, they 
both had been guilty of Murder, as well he that 
looked on, as he that gave the mortal Wound. 
But then the Queſtion addeth further, That the 
Action to which they agreed was fully over, and 
there only happeneth to be a Continuance of their 
Preſence together; and there being an old Grudge 
between one ot the Parties and a third Man, and 
the Party who had that old Grudge, meeting with 
his Enemy, executeth it then upon him, and 
murdereth him ; this doth in no Sort affect the 
other that was preſent, and had joined in the for- 


mer unlawful Action that was over. In the former, 


he did join and concur, and therefore if Death 
had eniued, they had been borh guilty : In the 
latter, he did not join and concur; and therefore 
though Murder did happen in his Preſence and 


Company, he is not guilty, but only the Party 


that actually killed is. | 
Mr. 7. Neviil. My Lords, J am of the ſam 
Opinion, 
L. H. Stew. If you are all of the ſame Opini- 


on, I think you need ſay no more. 


Judges. We are all of the fame Opinion, my 
Lords. | 

L. H. Stew. My Lords, all the Judges are of 
the ſame Opinion ; and now I think it is your 
Lordſhips Reſolution to adjourn to the Houle. 

Lords. Ay, ay. 

L. H. Stew. This Court is Adjourned to the 
Houle of Lords. 

Aud then the Lords returned to their Houſe in the 
ſame Order, and there preſently Adjourned till 
the next Morning. 

Die Sabbati Quarto Februarii 1692. 

Bout four of the Clock in the Afternoon, 
A the Lords came from their Houſe in the 
former Order into the Court in Heftinin/er-Hall : 
and being ſeated on their Benches, and his Grace 
the Lord High-Steward in the Chair before the 
Throne, Proclamation was made for Silence; 
and the Judgment of the Peers was demanded, 
and delivered in this Manner. 

L. H. Stew. My Lords, Your Lordſhips have 
now heard all the Evidence both againſt the Pri- 
ſoner and for him: The next Thing is your 
Lordſhips Judgment, and for that the Method is 
this, Your Lordſhips Opinions are to be deliver— 


ed in the Abſence of the Priſoner. The Queſtion 
that your Lordſhips are to deliver your Opinion 
about will be this : 

Whether my Lord Mohun Te g1i!ty of the Mur— 
der of William Mountford, ere be ftands 

indicted, or Not guilty ® | 

The Order of delivering your Opinions muſt 
be, to begin with the youngeſt Baron, and ſo 
upwards ; and therefore I mult deſire your Lord- 
ſhips. to allow me to take your Judgments di- 
ſtinctly, and that I may write them down. 

Lords. Ay, ay. 

L. H. Stew. My Lord Lemfer, is my Lord 
Mobun guilty of the Murder whereof he ſtandeth 
indicted, or not guilty ? 

The Lord Lemſter /tcod up in bis Place uncovered, 
and laying bis Righi- aud on his Preaf?, pro- 
nounced his Fudginent thus: 

L. Lemjier, Not guilty upon my Honour. 

The ſaiie Queſtion was ſeverally asked of all the 

Lords, who in the fame Form delivered their 

Opinions as followeth : 

. Cape/, Guilty upon my Honour. 

. Aſpburnbam, Not guilty upon my Honour, 

. Cholinondley. Not guilty upon my Honour. 

. Godolphin. Not guilty upon my Honour. 

Osborne. Not guilty upon my Honour 

Arundel of Trerice, Not guilty upon my 

Honour. 

Crew. Not guilty upon my Honour. 

Cornwallis, Not guilty upon my Honour. 

. Graxville, Not guilty upon my Honour. 

. Berkley of Stratton. Not guilty upon my 

Honour, : 

Lexington. Not guilty upon my Honour, 

Lucas. Not guilty upon my Honour. 

. Clifford of Lansvorough. Guilty upon my 

Honour. 

. Colpeper. Guilty upon my Honour. 

. Vaughan. Not guilty upon my Honour. 

. Fermyn. Not guilty upon my Honour. 

Leigh. Not 2uilty upon my Honour. 

Lovelace. Not guilty upon my Honour, 

Brooke, Not guilty upon my Honour. 

. Hunſdon. Not guilty upon my Henour. 

. Chandois. Not guilty upon my Honour. 

L. Willoughby of Parham. Not guilty upon my 
Honour. 

L. Evers. Not guilty upon my Honour. 

L. Fitzwalter. Not guilty upon my Honour. 

L. Morley. Not guilty upon my Honour. 

L. Berkely of Berkely, Not guilty upon my 
Honour, | 

L. De-la-li are. Not guilty upon my Honour. 

L. Willoughby of Eresly. Not guilty upon my 
Honour. 

L. H. Stew. My Lord Viſcount [71/iers, Ec. 

Viſc. Villiers. Not guilty upon my Honour. 

Viſc.Loagaueville. Not guilty upon my Honour. 

Viſc. Weymouth. Guilty upon my Honour. 

Viſc. Newport. Not guilty upon my Honour. 

L. H. Stew. Earl of Warrington, &c. 

Earlof Warrington. Guilty upon my Honour. 

Earl of Scarborough, Not guilty upon my Ho- 
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nour. 
Earl of Marleborough. Not guilty upon my 
Honour. 
Earl of Mountague, Not guilty upon my Ho- 
nour. 


Guiity upon my Honour, 


Earl of Monmonth. 


Earl of Falconberg, Not guilty upon my Ho— 
Lari 


nour, 
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Earl of Portland. Guilty upon my Honour. 


' Farlof Abington. Not guilty upon my Honour. 


F. of Rocheſter. Guilty upon my Honour. 

Earl of Nottingham. Guilty upon my Honour. 

Earl of Radnor. Not guilty upon my Honour. 

Earl of Macclesfield. Not guilty upon my Ho- 
nour. 

Earl of Feverſvam. Not guilty upon my Ho- 
nour. 

Farlof Craven. Not guilty upon my Honour. 

Earl of Carliſle. Not guilty upon my Honour. 

Earl of Bath. Not guilty upon my Honour. 

Earl of Eſſex. Not guilty upon my Honour. 

Earl of Sandwich. Guilty upon my Honour. 

Earl of Scar/dale. Not guilty upon my Ho- 
nour. 

Earl of Sunderland. Not guilty upon my Ho- 
nour. 

Earl of Thanet, Not guilty upon my Honour. 

Earl of Cheſterfield. Not guilty upon my Ho- 
nour, 

Earl of Carnarvon. Not guilty upon my Ho- 
nour. | 

Hari of King ton. Guilty upon my Honour. 

Harlof Stanford. Not guilty upon my Honour. 

Jiari of Rivers. Not guilty upon my Honour. 

Karl of Mulgrave. Not guilty upon my Ho- 


nour. 
Karl of Mancheſter, Not guilty upon my Ho- 
nour. 


Harl of Heftmoreland. Guilty upon my Honour. 

Karl of Bullinghrook, Not guilty upon my 

| Honour, 

Earl of Clarc. Not guilty upon my Honour. 

Earl of Denvigh. Not guilty upon my Honour. 

Earl of Northampton. Not guilty upon my 
Honour. 

Earl of Bridgwater, Guilty upon my Honour. 

Harl of Bedford. Not guilty upon my Honour. 

Karl of Huntiugdou. Not guilty upon my Ho- 
nour 

Earl of Kent. Not guilty upon my Honour. 

Earl of Shrewsbiry. Not guilty upon my Ho- 
nour. 

Earl of Oxford. Guilty upon my Honour. 

L. H. Stew. My Lord Chamberlain, Ec. 

Earl of Dorſet. Not guilty upon my Honour. 

L. I. Stew. My Lord Steward, Gs. 

Earl of Devon. Not guilty upon my Honour. 

L. H. Stew. My Lord Great Chamberlain, Ec. 


Earl of Lindſey. Not guilty upon my Honour. 


LH. Stew. My Lord Marquiſs of Halifax, &c. 
L. Marquifs of Hallifax. Not guilty upon my 
Honour. | 
L. H. Sew. Ny Lord Duke of F. Albans, &c. 
Duke of St. Albans. Not guilty upon my Ho- 
Nour, 

Duke of Northumberland. Not guilty upon my 
Honour 

Duke of Ormond. Not guilty upon my Honour. 
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Duke of Somerſet. Not guilty upon my Ho- 

nour. 

Duke of Norfolk. Not guilty upon my Ho- 

nour. 

L. H Stew. My Lord Privy Seal, Sc. 

Earl of Pembroke, Not guilty upon my Ho- 

nour. 

Then his Grace the Lord High Steward ftood up un- 
covered, and laying hisRight Hand on his Breaſt, 
pronounced his Grace s own Judgment thus : 

L. H. Stew, My Opinion is, That my Lord 
Mybun is not guilty upon my Honour. 

Then bis Grace ſeated himſelf again in the Chair, 

and numbered up the Opinions of the Peers. 

L. H. Stew, My Lords, I have carefully ta- 
ken your Lordſhips Opinions, and find the Num- 
bers to be thus: My Lords that have found my 
Lord Mobun to be Guilty are Fourteen ; my Lords 
that have found him Not guilty are Sixty nine. 
Call for the Priſoner. 

Proclamation was made for the Chief Governor of 
the Tower to bring forth the Body of the Pri- 
ſoner, aud be was brought to the Bar as before: 
Aud Proclamation for Silence was made. | 

L. I. Stew. My Lord Moh1n, you have been 
indicted for the Murder of Malliam Mountford ; 
upon your Arraignment you have pleaded Not 
guilty, and have put your ſelf upon the Judg- 
ment of your Peers ; and your Peers have confi- 
dered what hath been faid both for and againſt 
you, and the Judgment of my Lords is this, 
That your Lordſhip is Not guilty : Your Lord- 
ſhip is therefore diſcharged. Make Proclamation 
for diſſolving the Commiſſion. 

Cl. of Crown. Serjeant at Arms, make Procla- 
mation. 

Serjeant. O Les. | 

Cl. of Crown. Again. 

Scrjcant. O Yes. 

Cl. of Crown. Again. 

Serjeant. O Yes. 

CJ. of Croton. My Lord High Steward of Eng- 
land his Grace, doth ſtraightly Charge and Com- 
mand all manner of Perſons who have given their 
Artendance here, to depart hence in the Peace of 
God, and of our Sovereign Lord and Lady the 
King and Queen; for his Grace the Lord High 
Steward of Hugland intendeth to diſſolve his Com- 
miſſion. 

ich the Serjeant at Arms repeated, and at the 
End of it, his Grace tauding up, and holding 
the Ii bite-Staff in both bis Hands, broke it in 
two, by which his Commiſſion was diſſolued. 

Marg. of Carmarthey. Is it your Lordſhips 
Pleaſure to Adjourn to your own Houle ? 

Lords, Ay, Ay. 

Marg. of Carmarthen. This Houſe is Adjourned 
into the Houſe of Lords. | 

Aud then the Peers returued to their own Hue 
in the ſame Order 
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CHARNOock, Epwairn Kins, 


and Thomas Keres, at the Old-Baily, for High Treaſon, 


March r1. 1695. 8 WIIL. 


ls Day the Trial of Robert Char- 
ock, Edward King, and Thomas 
es, who were indicted at Hicks's- 

| i *%-" % Hall on this Day ſeven- nig ht, upon a 


{ 


= } ſpecial Commiſhon of Oyer and Ler- 


: miner for High-Treaſon, in Compaſſing the Death 


of the King by a barbarous Aſſaſſination, in order 
to further and aſſiſt an Invaſion into this Kingdom 
from France, and Subverſion of the Government, 
were proceeded upon in Manner following. 

After opening of the Court, at which were pre- 
ſent a great many of the Nobility, Members 
of Parliament, and other Perſons of Quality, the 
petty Jury returned by the Sheriff of Middleſex 
to try the Priſoners, were all call'd over, being 
in Number above Eight-ſcore, and conſiſting of 
Baronets, Knights, Eſquires, and Gentlemen, 
and the Appearances of thoſe who anſwered to the 
Call were recorded; and fix of the Judges, viz. 
The Lord Chief Juſtice Holt, the Lord Chief 
Juſtice Treby, the Lord Chief Baron Yard, Mr. 
Juſtice Nev:/, Mr. Juſtice Powell, and Mr. Juſtice 
Rokeby, being upon the Bench, the Priſoners 
were called for to the Bar, and there arraigned 
upon the ſaid Indictments. 

Clerk of Arraignments. Robert Charnock, hold 
up thy Hand (//bich he did): Edward King, hold 
up thy Hand ( hich be did): Thomas Keyes, 
hold up thy Hand (HH he did): You ſtand 
Indicted in the County of Middleſex by the Names 
of Robert Charnock, late of the Pariſh of St. Cle- 
ments Danes in the County of Middleſex, Gent. 
Edward King of the ſaid Pariſh and County, Gent. 
and Thomas Keyes of the ſame Pariſh and County, 
Yeoman, for that You the Fear of G OD in your 
Heartsnot having, nor the Duty of your Allegiance 
weighing, but being moved and ſeduced by the In- 
ſtigation of the Devil, as falſe Traytorsagainſt the 


moſt Serene, moſt Illuſtrious, moſt Clement, and 
moſt Excellent Prince, our Sovereign Lord Hilliam 


the Third, by the Grace of GOD, of Hugland, 
Scotland, France, and Ireland, King, Defender of 
the Faith, Cc. your Supreme, True, Lawful, and 
Undoubted Sovereign Lord, the Cordial Love, 


and true and due Obedience, Fidelity, and Alle- 


giance, which every Subject of our Lord the King 
that now is, towards him our ſaid Lord the King 
ſhould bear, and of Right ought to bear, with- 
drawing, and utterly to extinguiſh, intending 
and contriving, and with all your Strength 
purpoſing, deſigning and conſpiring the Govern- 


ment of this Kingdom of England under him our 


ſaid Sovereign Lord the King that now is of 
Right happily and duly eſtabliſhed, altogether 
to ſubvert, change and alter; as alſo our ſaid 
Sovereign Lord the King to Death and final De- 
ſtruction to put and bring, his faithful Subjects 
and the Freemen of this Kingdom of England in- 


III. 


to intolerable and miſerable Slavery to Lewis the 
French King to ſubdue and ſubject, the tenth Day 
of February, in the ſeventh Year of the Reign 
of our ſaid Sovereign Lord the King that now 
is, and divers other Days and Times, as well 
before as after, at the Pariſh aforeſaid, in the 
County aforeſaid, falſely, maliciouſly, deviliſhly, 
and traiterouſly, did compaſs, imagine, contrive, 
purpoſe, deſign and intend our ſaid Sovereign 
Lord the King that now is, to flay, kill, and 
murder, and a miſerable Slaughter amongſt the 
Faithful Subjects of our Lord the King through- 
out this whole Kingdom of EHuglaund to make 
and cauſe, And the ſame moſt abominable, wic- 
ked and deviliſh Treafons and traiterous Contri- 
vances, Intentions and Purpoſes of yours aforeſaid 
to fulfil, perfect, and bring to Effect, you the ſaid 
Robert Charnock, Edward King and Thomas Keyes, 
and very many others falſe Traytors to the 
Jurors unknown, afterwards, to wit, the ſaid 
tenth Day of February, in the Year aboveſaid, at 


the Pariſh aforeſaid in the County aforeſaid, and 


divers other Days and Times, as well before as 
after, there and elſewhere in the ſame County, 
falſely, maliciouſly, adviſedly, clandeſtinely, trai- 
terouſly, and with Force and Arms, Ec. did 
meet, propoſe, treat, conſult, conſent and agree 
our ſaid Sovereign Lord the King by lying in wait, 
to aſſaſſinate, kill and murder: And that execra- 
ble, horrid, and deteſtable Aſſaſſination and 
Killing the ſooner to execute and perpetrate, af- 
terwards, to wit, the ſame Day, Year and Place 


laſt mentioned, traiterouſly did treat, propoſe, 


and conſult of the Ways, Manner and Means, 
and the Time and Place where, when, how, and in 
what Manner our ſaid Sovereign Lord the King, 
by lying in wait the more eaſily you ſhould kill, 
and did conſent, agree and aflent, that forty 
Horſemen or thereabouts, of you the ſaid Robert 
Charnock, Edward King, and Thomas Keyes, and 
the {aid other Traitors unknown, and others by 
them to be hired, procured and paid, with Guns, 
Carbines and Piſtols with Gun-powder and lead- 
en Bullets charged, and with Swords and other 
Arms armed, ſhould lie in Wait, and be in Am- 
buſh, our ſaid Sovereign Lord the King in his 
Coach being when he ſhould go abroad, to ſer 
upon, and that a certain and competent Num- 


ber of thoſe Men ſo armed upon the Guards of 


our ſaid Sovereign Lord the King then and there 
attending upon him, and being with him, ſhould 
attack, and ſhould overcome and ſubdue them, 
whilſt others of the ſaid Men ſo armed our {aid 
Sovereign Lord the King ſhould Aſſaſſinate, Kill, 
Slay and Murder: And allo that You the ſaid 
Robert Charnock, Edward King, and Thomas Keyes, 
your Treaſons and traiterous Intentions, Deſigns 
and Contriyances aforeſaid, to execute, perpetrate, 
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fulfill, and fully to bring to Effect afterwards, to 


wit, the Day and Year laſt aboveſaid at the Pariſh 
aforeſaid, divers Horſes, and very many Arms, 
Guns, Piſtols, Swords, and other Weapons, Am- 
munition, warlike Matters, and military Inſtru- 
ments, falſely, maliciouſly, ſecretly and traiterouſ- 
ly did obtain and buy, collect and procure, and 
cauſe to be bought, obtained, collected and pro- 
cured with that Intention, the ſame in and 
about the deteſtable, horrid and execrable Aſſaſſi- 
nation, killing and murdering of our ſaid Sove- 
reign Lord the King as aforeſaid, to be uſed, em- 
ployed, and beſtowed, againſt the Duty of your Al- 
legiance, and againſt the Peace of our Sovereign 
Lord the King that now is, his Crown and Dig- 
nity, as alſo againſt the Form of the Statutes in 


ſuch Caſes made and provided. 


How ſay you, Robert Charnock, are you guilty 


of the High Treaſon whereof you ſtand indicted, 
or Not Guilty ? | 

Charnock. My Lord, I deſire, I may have a 
Copy of this Indictment ; that I may adviſe with 
Council upon it before I plead. 

* L. C. J. Pray, Mr. Charnock, 
will you ſpeak out, that we may 
hear what you fay. 

Charnock. My Lord, I find here is a very bad 
Crime that is laid to my Charge; I deſire that 
may have a Copy of the Indictment, to adviſe 
with Council upon. And that I may have Coun- 
cil to aſſiſt me in my Tryal, and to direct me, 
who am an ignorant Man in theſe Matters, how 
to manage myſelf according to the new Act made 
this Seſſions of Parliament, for regulating Tryals 
in Caſes of High Treaſon. 

L. C7. Have you not had Council already 
to adviſe and direct you, Mr. Charnock ꝰ 

Char. My Lord, I had Notice on Nedneſday 
that I ſhould be tried this Day, and it was Saturday 
laſt before I could get my Council to come to me. 

L. C. 7. And what did your Council adviſe 
you? Did they tell you, you were to have a Co- 
py of your Indictment, by Virtue of the late Act 
of Parliament ? 

Char. My Lord, tho' the Act does not take 
Force as to ſome Things till the 25th of this Month, 
yet the Equity of that Act, it being now reduced 
into a Law, is conceived to reach to Caſes of the 
like Nature before the 2 5th, and I deſire the Act 
may be read. | 

IL. C. J. You ſhall have it read if you will, 
but of what Avail or Benefit it will be to you I 
cannot tell; for you yourſelf take Notice that 


* Sir John Holt. 


it is an Act of Parliament made this Seſſion, and 


is not to take Effect until the 25th of this Month. 
You now here ſtand indicted before the 25th, and 
for a Treaſon committed before, and therefore you 
can't claim, nor have any Benefit or Advantage 
by this Act; but you are to be proceeded againſt 
according to the Law betore, and the Practice 
uſed in all Proceedings againſt other Ferſons in 
your Circumſtances, And it is theknown Practice 
and received for Law, in all Times before this 
new Act was made, 'That no Copy of an Indict- 
ment for High-'Treaſon ſhould be granted, nor 
Council aſſigned, or permitted to aſſiſt the Priſo- 
ner in making his Defence: True it is, a Copy of 
the Indictment has been often deſired, but as true 
that it has asoften been denied. 

Charn. My Lord, the Equity of this Act (it be- 
ing now an Act of Parliament) is now in Force, as 
much before the 25th of this Month as after. 


for High-Treaſon. 
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L. C. J. Equity is nothing in theſe Caſes: You 
are here tried by the Law, and we are bound to go 
in all ſuch Caſes according to the Rules of Law, 
and are not to be guided by any equitable Conſi- 
deration, further than the Law it ſelf does allow us. 

Char. But, my Lord, the Ground of that Act, 
which is the Reaſonableneſs and Equity that all 
Priſoners ſhould be made capable of fairly defend- 
ing themſelves, is now in Force, I ſay : And I hope 

our Lordſhip and the Court will look upon it to 
be reaſonable that I ſhould have the Benefit of 
that Equity. 

L. C. J. I tell you we are not here in a Court 
of Equity, but muſt proceed according to the 
Rules of Law; and the Law you now ſpeak of 
does not yet commence. 

Char. My Lord, Iam informed, for Iam very 
ignorant in theſe Matters myſelf, that there is no- 
thing that I now defire which is contained in this 
Act, but what was Law before the making of this 
Act, tho the Practice may have been otherwiſe. 

L. C. 7. Then I mult tell you, Mr. w 
you have been very much miſinformed; for i 
all that is contained in this Act of Parliament 
that you mention was common Law before, there 
would have been no Occaſion for the making a 
new Act of Parliament. 

Char. My Lord, I do not ſay that all Things 
in this Act of Parliament were Law before, be- 
cauſe there are ſeveral Things in it that have not 
been Law before. But, my Lord, there are ſe- 
veral Things beſides; and particularly thoſe two 
Things which I now deſire, a Copy of the Indict- 
ment and Council to aſſiſt me, were Things that 
were agreeable to Law before; and I mult take 
the Liberty to appeal to a Judge that I ſee upon 
the Bench, my Lord Chief Juſtice Treby, as to his 
own Opinion, and deſire he would pleaſe to de- 
clare, whether formerly in a Conference between 
the Lords and the Commons he did not deliver 
his Opinion, 'T hat it was the common Law, that 
a Priſoner ſhould have a Copy of his Indictment, 
and Council to aſſiſt him. 

L. CJ. Here is my Lord Chief Juſtice Treby,you 
had beſt to apply yourſelf to him for his Opinion, 

L. C. J. Treby. Pray, Sir, What is your Que- 
ſtion you would ask me? 

Char. My Lord, I am here for my Life, and 


mult take all the Advantages that I can; I am here 


Arraigned for a very grievous Offence ; I defire I 
may have a Copy of the Indictment, and Council 
to aſſiſt me in my Defence. Here is an Act ot Par- 
liament, out of the Equity of which I apprehend, 
I ought to have ſomeAdvantage; for I am inform- 
ed that what I defire was common Law before 
the making of the Act; and particularly that your 
Lordſhip's Opinion, in a Conference between the 
two Houſes, was, that the Priſoner ought to have 
thoſe Advantages by the common Law. 
L.C.7.Treby, Then, Sir, I take your Queſtion to 
bethis: You would have myOpinionto be declared, 
That this Act which was lately paſs'd for regula- 
ting rials in Caſes of High-Treaſon, and all the 
Particulars in that Act, were common Law before. 
Char, No, my Lord, I do not fay that all the 
Particulars in the Act were common Law before. 
L. C. F.Treby. Then pray, Sir, name your Parti- 
culars, and I will endeavour to give you an Anſwer. 
Char. My Lord, the Particulars that I do ask 
are theſe, Firſt, that I may have a Copy of the 
Indictment, and Council to adviſe me, becauſe it 
is a grieyous Crime I ſtand here accuſed of, od 
that 
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that I may have them to aſſiſt me at my Trial in 
Court: This I do inſiſt upon from the Equity of 
the Act of Parliament and your Lordſhip's Opi- 
nionat the Conference that it was common Law 
before. | 

L. CJ. Treby. Asto my Opinion about the hav- 
ing a Copy or Council, 1 do not think or believe, 
that I ever ſaid that it was common Law. 

Char. My Lord, I beg your Pardon; I was 
informed your Lordſhip had delivered ſuch an 
Opinion, at a Conference between the Lords and 


the Commons: But I defire the Aſſiſtance of Coun- 


cil, becauſe I my ſelf am ignorant of the Law; 
and particularly as to this Point, whether I am 
not intitled to the Equity of this Act of Parlia- 
ment; for it now having paſs'd both Houles of 
Parliament, and had the Royal Aſſent, it is a 
good Law; and though it be to take its Com- 
mencement on the 25th of this Month, yet that 
which is the Law of all Laws, the Reaſon and 
Equity of it, is, and always will be, the ſame. 
I. CJ. No, Mr. Charnock, that does not fol- 
low, that becauſe the Wiſdom of the Law-ma- 
kers has thought it to be equitable de futuro, there- 
fore it ſhould be Law now ; which, as I told you 
before, is the Rule that we are to go by ; it is 
Equity and Juſtice, that the Proceedings be ac- 
cording to this Act of Parliament, from and af- 
ter the 2 ꝓth of this Month; but it is not Jultice 
that ſuch Proceedings ſhould be till then, becauſe 
not according to Law. | 
| Char, My Lord, the Ground of all Laws is 
Equity; and certainly it cannot be Equity, that a 
Priſoner ſhould make his Defence againſt an Accu- 


ation in Writing, without having a Copy of it. 


a The Time of the Court mult not be 


' ſpent in this Manner; you have been already told, 


that by Law you are not to have a Copy of the 
Indictment; but you are to plead without having 
any Copy; for there is no Law now in being that 
allows the giving of ſuch a Copy, and tis but a 
ſhort Queſtion that you are asked in order to your 
Trial; viz. Are you Guilty, or Not Guilty? 
Chor. My Lord, it is impoſſible for me to go 
to Trial preſently, and without the Aſſiſtance of 


my Council. | h 
L. CJ. Why, had you not Notice of your 


Trial? 
Char. My Lord, I confeſs I had Notice, upon 


Wedneſday laſt. RL 
L. C. F. Had you not your Council with you 


ſince that? 


Char. Yes, my Lord, I had on Saturday laſt ; 


but from that Time I have not been able to pre- 


pare my ſelf, as I think I ought; and I cannot 
conceive but that I ſhould have the Aſſiſtance of 
{ome Council to direct me in my Trial; for here 
isa very great Crime, and heinous Charge laid 


againſt me in this Indictment, and I am very 


ignorant in all Law Proceedings. 

L. C J. It is very reaſonable that there ſhould 
be convenient Notice given to all Perfons in your 
Circumſtances; and truly this Day Seven-night, is 
a very convenient Notice; eſpecially you having 


had, by your own Confeſſion and Acknowledg- 


ment, Council with you in the mean Time. 

Char. But, my Lord, what is the Advantage 
of having Notice, if one have not Privilege of 
Pen, Ink and Paper, and one's Council and 


Friends coming to them, and Privacy, without the 


Preſence of the Jay lor? | 
'L C. 7. What fay you that arc of the King's 


Council; Was there Council allow'd to come to 
„ + 

Mr. Attorney General, My Lord, 
there was Order given, that their Thomas 
own, Council that they deſired ſhould wb 
come to them. 

Mr. Baker. My Lord, as ſoon as ever they de- 
fired Council there was an Order for it, and leſt 
with the Jaylor, that he ſhould permit the Council 
to come to them, and be with them in private. 

L. C. 7. Then tho' you had not your Council 
come to you till Saturday, it was your own Fault, 
for you had an Order for Council as ſoon as you 
deſired it; and even from Saturday, isa reaſonable 
Time enough to prepare for anſwering the Que- 
ſtion, whether Guilty or Not Guilty. 

Char. Iſuppoſe Mr. Bale is in Court, who gave 
Notice on Jedneſday, and 1 acknowledge he came 
upon the Thur/day, and asked if I would have any 
Body come to me; and he took then the Names 
of the Council that I deſired might come to me; 
and told me he would carry them to Mr. Attor- 
ney General, and ſee what his Opinion was of them; 
I ſuppoſe he did ſo: For upon Friday he came 
again, and brought me an Order for it ; but when 
that Order was brought, the Council that was 
deſired was not to be had, or at leaſt with very 
great Difficulty, becauſe it was the Time of the 
Aſſizes, or very near it, and Council were goneor 
going out of Town; ſo that we could not have the 
Advantage of the Order for Council. 

L. C. J. Look you, Sir, We think you have 
had convenient Notice, with Liberty of conſult- 
ing whom you had a mind to; if you have neg- 
lected your Opportunity of conſulting them, you 
muſt blame your ſelf, and no Body elſe; we muſt 
go on according to Law. 

Mr. Att. Gen. My Lord, they had the Liberty 
of naming their own Council, and the Names 
were brought to me, and as ſoon as ever they 
were ſo brought, thoſe that were named had Leave 
to go to the Priſon to them, and they had a fur- 


ther Order than the firſt, which was, that their 


Friends ſhould be permitted to come to them; 
but that was not, as it was not convenient to be, 
in private; but the other Order was, that the 
Council ſhould ſpeak with them in private, and 
not in the Preſence of the Jaylor. 

L. C. 7. Pray hear what Mr. Attorney ſays, 
that your Council was ordered to be with you in 
private. 

Char. But therewas no Order, my Lord, for my 
Sollicitor to be with me in the Abſence of the Jaylor, 
who is the only proper Perſon for the conſulting 
with,and for goingabout toſummon the Witneſſes. 

L. C. F. We think you have had convenient 
Notice, and all the Allowances that can be in 
ſuch a Caſe. Ask him to plead. ; 

Cl. of Arr. Robert Charnock, Are you guilty 
of the High-'Treaſon whereof you ſtand indicted, 
or Not Guilty? 

Char, My Lord, I hope you will give me 
ſome more 'Time to get my Witneſſes, that arc 
now abſent; ſeveral of them are ten Miles out of 
Town; and therefore, I would beg your Lord- 
ſhip to give me ſome Time. | 

L. C. 7. Why, is ten Miles ſuch a Diſtance, 
that you could not have your Witneſſes between 


this Day ſeven- night and this Day? but beſides, | 


Mr. Charnock, what you now urge is out of Time, 
you {peak too ſoon to put off the Trial, for there 
can be no Trial till Iſſue joined; and that can- 
not be till Plea pleaded, 

Char. 
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Ch. My Lord, I was never inſtructed in Ouerks 


aw. nor bred up to the Law; and I hope 
befor Lordſhips will e care that I be not hurt 
for Want of Knowledge in the Forms of Law. 

IL. C. J. You may . yourſelf, Mr. Charnock, 
you ſhall not be hurt by your Ignorance inthe Law. 
All the Harm you will receive will be for having 
done contrary to the Law, and there is none of 
your Council, if they have been faithful to you, but 
muſt tell you the —— Things we tell you now. 

Char. My Lord, if I am to have no Council, 
I muſt deſirè that the Court would be pleaſed to 
take the greater Care of me: For, as I have been 
informed. that was the Reaſon of the Practice of 
denying Council, that the Court ſhould be of 
Council for the Priſoner. | 

L. C. J. Mr. Hardeſty, ask him whether he be 
guilty, or not guilty. 

Cl. of Ar. Robert Charnock, are you guilty, or 
not guilty? | 

Char. Not guilty. 

Cl. of Ar. Culprit, how will you be try'd? 

Char. By God and my Country. 

Cl. of Ar. God ſend you a good Deliverance. 
Edward King, How ſay you, Are you guilty of 
the High-Treaſon whereof you ſtand indicted, or 
not guilty ? 

King. My Lord, I beg the ſame Favour that 
Mr. Charnock has done, that I may have ſome more 
Time to prepare for my Trial, and a Copy of the 
Indictment, and Council aſſigned. | 

L. CJ. But you hear what has been ſaid to 
Mr Charnock upon thoſe Points, and the ſame 
I that was given in his Caſe, you muſt expect 
will be in your Caſe. 

Cl. of Ar. What ſay you, are you guilty or not 
guilty ? 

King. Not guilty. 

Cl. of Ar. Culprit, how wilt thou be try'd ? 

King. By God and my Country. 

Cl. of Ar. God ſend thee a good Deliverance. 
Thomas Keyes, are you guilty of the ſame High- 
Treaſon, or not guilty ? . 

Keyes. My Lord, I have had no Council at all. 

L. 6f But you might have had if you would 
you had an Order for it as well as the others. 

Keyes, My Lord, I was a Servant to Captain 
Porter; I was not able to fee any Council. 

IL. C. 7. But you can tell whether you are 
guilty, or not guilty, 

Cl. of Ar. Art — guilty, or not guilty ? 

Keyes, Not guilty. 

Cl. of Ar. Culprit, How wilt thou be tried ? 

Keyes. By Godand my Country. 

Cl. of Ar. God ſend thee a good Deliverance. 

Charnock, My Lord, I deſire I may have the 
Favour of Pen, Ink and Paper, upon my Trial. 

L. C. 7. Yes, yes, you ſhall have it; and if 
you have a Mind to it, you ſhall have the Indict- 
ment read to you in Latin. 

Char. My Lord, myIgnorance in Forms of Law 
made me not ask that before, becauſeldid not know 
whether I ſhould properly ask it or not: And I 
donot know whether I ſhould ask it properly now. 

I. C. J. Yes, it is a very proper time to ask it, 
and you ſhall have it, if you have a mind to it. 

Char. My Lord, I do really deſire it, if it be 
a proper Time for me to have it. 

L. C. 7. Read the Indictment in Latin. 

Char. And now, my Lord, I hope your Lord- 
ſhip will 7 I ſhall have Pen, Ink and Pa- 
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per, that I may make the beſt Obſervations I cans 
ſince I cannot have a Copy. 


Cl. of Arr. Furatores pro Domino Regs ſuper 
ſacrum ſuum preſentant quod Robertus Charnock, nu- 
per de Parochia Sancti Clementis Dacorum, in Com. 
prædicto, Generoſus ; Edwardus King, nuper de Pa- 
rochia Sancti Clementis Dacorum in Com. prædicto, 
Generoſus ; & Thomas Keyes, nuper de Parochia Sau- 
(1 Clementis Dacorum, in Com. praditto, Teoman, ti- 
morem DET in cordibus ſuis non habentes, nec debi- 
tum Ligeanciæ ſue ponderantes, ſed inſtigatione diabo- 
lica moti & ſeducti, ut falſi Proditores contra ſere- 
niſſimum, illuſtriſſimum, clementiſſimum & excellen- 
tiſimum Principem, Domiuum Gulielmum Tertium, 
DEI Gratia Anglia, Scotiæ, Francia, & Hilerniæ 
Regem, Fidei Defenſorem, Ec. Supremum, verum, 
legitimum, legalem & indubitatum Dominum ſuum 
cordialem dilectiouem, ac veram & debitam obedien= 
tiam, fidelitatem & ligeanciam, quas quilibet fubdi= 
tus dicti Domini Regis nunc erga ipſum Dominum 
Regem gereret, & de jure gerere tenetur, ſubtraben- 
tes & penitus extinguere intendentes & machinantes, 
& totis ſuis viribus excogitantes, deſignantes td con- 
ſpirantes, gubernationem hujus Regni ungliæ ſub ipſo 
Domino Rege nunc de jure feliciter & debite ftabi= 
litam omnino ſubvertere, mutare & alterare, nec 
non eundem Dominum Regem ad mortem & finalen 
deſtructionem ponere Sadducere; as ſubdites [ues fi- 
deles, & liberos homines bujus Regui Augliæ, in ſer- 
vitutem iutolerabilem & mujerrimam Ludovico Regi 
Gallico ſubjugare & mancipare decimo Die Februarii 
Anno Regni ditti Domini Regis nunc ſeptims, & di- 
verſis aliis diebus & vicibus tam antea quam puſtea, 
apud Parochiam prædictam in Com. praditto, alſo, 
malitioſe, diabolice & proditorie eum faſhſſrverunt, 
imaginati & machinati fuerunt, excogunaveruiu, de- 
ſignaverunt & intendebant dictum Domuum Regen 
nunc occidere, interficere & murdrare=—- 

Char. What Word was that laſt, Sir? 

Cl. of Ar. Murdrare. 

Char. That is an odd Word, I can't under- 
ſtand what it means. | 

L.C. F. It isa Term of Art, the Signification 
of it is to murder: —Go on, Mr. Hardeſty. 

Cl. of Ar. Ac ftragem miſerabilem inter fideles 
ſubditos ipſius Domini Regis per totum hoc Regni 
Angliæ facere & cauſare & eaſdem nefandiſſinas, 
nequiſimastdiabolicas proditiones & proditorias ma- 
chinationes, intentiones & propoſita ſua prædicta per- 
impleud perficiend & ad effettum redigendum ipſi ii- 
dem Robertus Charnock, Edwardus King, & Thomas 
Keyes, & quam plurimi alii falſi proditores Juratori- 
bus prædictis ignoti, poſtea, ſcilicet eodem decimo die Fee 
. dicto. apud Paroc hiam prædict am, 
in Com prædicto, ac diverſis aluis diebus Etvicibus tam 
antea quam poſtea, ibidem & alibi in eodem Com. fal- 
ſo, malitioſe, adviſate, clandeſtine, fraudiitorie ac 
vi & armis, &c. conveniebant, propoſuerunt, tracta- 
verum, conſultaverunt, conſenſaverunt & agreca- 
verunt ad ipſum Dominum Regem ex inſidiis & do- 
Jo percutiend' Anglice To Aſſaſſinate, int-yficieud? 
& murdrand' ; & ad execrabilem borreudam £3 
deteſtabilem Aſſaſſinationem, Anglice Aſſaſſination, 
& interfeftionem illas citius exequend” & perpe- 
trand poſtea ſcilicet eiſdem die anno, & loco ulti- 
mo mentionatis, proditorie traftaverunt, propoſuerunt, 
& conſult averunt de viis, modis & mediis ac tempo» 
re & loco ubi, quando, qualiter, & quomodo dictum 
Dominum Regem ſic ex inſidiis facilius interficerent, 
Econſenſerunt agreeaverunt & aſſenſerunt quod qua- 
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draginta homines Equeſtres, aut eo circiter de ipſis, 
Roberto Charnock, Edwardo King & Thoma Keyes & 
prædict aliis proditoribus ignotis ac aliis per eos con- 
ducend procurand Simpendend cum lombardis, ſclo- 
piseſclopetis, pulvere honibardico& globulis plumbeis 
oneratis, & cum gladiis enſibus & aliis armis armatis 

8 eſſent iu ſubſeſſa, Anglice Am- 
buſh, ad eundem Dominum Regem in Rheda ſua in Au- 
glice, his Coach, exiſtentem , quando forts iret in- 
wadend*; quodg; quidam & competens numerus de 
hominib ius illis ſic armatis in ſatellites, Anglice the 
Guards, ipſius Domini Regis eum tunc ibidem at- 


tendentes, & ſecum exiſtentes agreſſi forent & eos 


devincerent, & expugnarent, dum alii eorundem 
hominum ficarmatorum ipſum Dominum Regem per- 
cuterent, interficerent, occiderent & murdrarent ; 
& etiam iidem Robertus Charnock, Edvardus King 
& Thomas Keyes ad prod:tiones & omnes prodito- 
rias intentiones, deſignationes & machinationes ſuas 
pradifias exequend* perpetrand perimplend' & ple- 
narie ad effectum redigend' poſtea, ſcilicet die & an- 
no ultimo ſupra dictis, apud Parochiam predittam, 
diverſos equos & quam plurima arma, bombardas, 
ſclupos, enſes & gladios, & alia armamenta mu- 
nitiones & res bellicoſas & inſtrumenta militaria 


Falſo, malitioſe, ſecrete & proditorie obtinuerunt, 


emebant, colligerunt & procuraverunt ac emi, obti- 
neri, colligi, & procurari cauſaverunt, ea intentione 
ad illa in & circa deteſtabilem, horrendam & exe- 
crabilem Aſſaſſinationem, Iuterfectionem & Mur- 
drum dlicti domini Regis ut prafertur utend, occu- 
pand & impendend* contra Ligeanciæ ſue debitum, 
contra pacem dicti Dom. Regis nunc, Coronam 
& Dignitates ſuas, nec non contra formam Statut 
in hujuſmodi Caſu edit” & provi. 


Char. My Lord, I deſire the Indictment may 
be read again, for there is ſo great a Noiſe in the 
Court, and that Gentleman hath not the moſt per- 
fe& Delivery; he is more uſed to Law-Latin than 
to any other. But I beg I may have it read again, 
that I may as perfectly as I can underſtand it. 

The Indictment was read again in Latin. 

L. CJ. Look ye, you that are the Priſoners, 
every one of you has the Liberty to challenge 35 of 
thoſe that are returned to ſerve upon the Jury 
that is to try you, without ſhewing any Cauſe; 


now if you will all join in the ſame Challenge, 
then we can try you all together, as ye are all toge- 


ther jointly in the Indictment; and fave the Time 
and Trouble that will otherwiſe be unavoidable. 
But if you will not join in the ſame Challenge, but 
every Man challenge for himſelf, as by Law he has 
Liberty to do, we muſt be forced to try you ſingle, 
and therefore we would know of you, whether you 
deſign to join in your Challenge or not ? 

Char. My Lord, I hope the Court will give me 
leave to have my Sollicitor by me during my Tri- 


al, that I may be inſtructed in ſome meaſure how 


to manage myſelf, and when it is proper for me 
to ſpeak, and what. 

IL. C. 7. No, we can order no ſuch Thing, 
you mult ſpeak for yourſelf. 

Char. My Lord, I am ignorant of the Methods of 
Law, and may make a great many Miſtakes and 
Slips, and omit what may be material to be obſerved 
for my Defence, and therefore ſhall the more needa 
Friend or Sollicitor to be by me, to mind me of it. 

L. C. 7. No, we cannot direct any ſuch Thing 
by Law. What ſay you as to your Challenges? 

Char. As to the Jury, I had not a Copy of the 
Pannel till Yeſterday, and I have been informed, 


that it is uſual to have a Copy of the Pannel ten 
Days before the Trial ; they are Gentlemen that 
I have no Knowledge of, nor can come at any Ac- 
count of their Qualifications, ſo as to make pro- 
per Challenges. 

L. C J. You have the ſame Privilege that is 
ordinarily given to Perſons in your Condition. 

Mr. Att. Gen. There was Order given for a 
Copy of the Pannel to be delivered. 

IL. C. 7. That was not of Right, but of Fa- 
vour; and it is a Practice that has of late ob. 
tained; but for what you talk of ten Days, that 
never was in any Caſe, nor is it practicable; 
you have the ſame Favour ſhewn you, that all 
other Priſoners have, and you can expe& no wore: 
But you do not anſwer the Queſtion, whether you 
will join in your Challenges or not ? 

Char. It is an indifferent Thing to me, my Lord. 

L. C. F. Do you agree to it, Mr. King? 

King. My Lord, I do not well along it, 
I am ready to do any Thing I ſhould. 

I. C J. What ſay you, Keyes ? 

Keyes. My Lord, I have had no Council at 
all, to adviſe me about any Thing. 

L. C. 7. I tell you what the Law is in ſuch 
Caſes; You may every Man of you challenge 35 
peremptorily without Cauſe, but if you do nor 
all agree in the ſame Challenges, ye cannot be 
tried together by the ſame Jury: But the Court 
muſt ſeparate you, and try you every one ſingle. 

Char. My Lord, I have got a Copy of the 
Pannel, if theſe Gentlemen that are by me do 
agree to join in the Challenge, I am very well con- 
tent; it is indifferent to me. 

L. C. 7. Do you underſtand what is ſaid to 
you, Mr. King, and Mr. Keyes ? Every one of you 
may, without ſhewing any Cauſe, except againſt 2 5 


of thoſe that are returned of the Jury which are 


to try you, if you have no mind that thoſe ſhould 
be ſworn ; but then if each of you do ſeverally 
challenge 35, ye cannot be tried by the ſame Jury. 


Char. I hope, my Lord, if Ido challenge, as Ido 


not know how I ſhall be enabled without knowing 
their Qualifications, the Court will put me in mind 
when I come near the Number, that my challeng- 
ing may not injure me; becauſe I am ignorant in 
the Law, and perhaps may lip in point of Number; 
and therefore, I would beg that your Lordſhips 
would allow me a Sollicitor to aſſiſt me, and put 
me in Mind, that I may not run into Errors. 

L. C. 7. You have been told over and over, 
that we cannot do that ; the Court will take care 
that you be informed in Time, that you do not 
exceed in challenging a greater Number than you 
ought : What fay you, Mr. King? Do you agree 
that one ſhall make Challenges for you all? 

King. I do agree, that whatſoever Exception 
Mr. Charnock makes, I will abide by. 

Char. My Lord, I cannot but think it hard, 
that I have not either Council or Sollicitor ; my 
Council that I had are out of Town, 

L. C J. Why, was there no Council but thoſe 
that are gone the Circuit ? 

Mr. Att. Gen. My Lord, he had Order firſt 
for one Council, and then for another, and whom- 
ſoever he named he had Order for. 

L. C. J. If you will chuſe none but thoſe you 
cannot have, that is your own Fault; You, Mr. 
Keyes, will you join in the Challenge? 

Keyes. Yes, with all my Heart. 45 

Cl. of Ar. Then you the Priſoners at ther, 
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that you ſhall hear called and perſo- 
ha — * paſs between our Sovereign 
Lord the King, and you, upon Trial of your 1e- 
veral Lives and Deaths: If therefore you, or any 
of you, will challenge them, or any of them, 
our Time is to ſpeak unto them as they come to 
the Book to be ſworn, and before they be ſworn. 
Then thoſe of the Pannel that had appeared 
were called, and the Priſoners challeng d 33. 
And the Names of thoſe that were ſworn 


are as follow. 


Simon Smith, 


Thomas Dunck, 


Samuel Harwer, 
onas Morley, 


Anthony Nurſe, Richard Heath, 
Faſper Hodgsden, 2 Mills 
William Farnborough, | | Fames Ketwich and 
William Bird, Cbriſtopher Redknap. 


Then Proclamation for Information, and the 
Witneſſes appearing, was made in uſual Form. 


Cl. of Ar. Robert Charnock, Hold up thy Hand, 
(Which be did) : Edward King, Hold up thy 
Hand, (Mbich he did) : Thomas Keyes, Hold up 
thy Hand, (Mich he did) : You Gentlemen of 
the Jury, look upon the Priſoners, and hearken to 
their Cauſe ; They ſtand indicted by the Names 
of, O ( prout in the Indictment, mutatis mutan- 
dis) And againſt the Form of the Statutes 
in that Caſe made and provided. Upon this In- 
dictment they have been Arraigned, and there- 
unto have ſeverally pleaded, Not Guilty, and for 
their Trial have put themſelves upon God and 
their Country, which Country you are: Your 
Charge is to enquire of them, and every of them, 
whether they be Guilty of the High-Treaſon 


uhereof they ſtand indicted, in Manner and Form 


as they ſtand indicted, or Not Guilty; if you find 
them or any of them Guilty, you are to enquire 
what Goods or Chattels, Lands or Tenements 
they had, at the Time of the High- Treaſon com- 
mitted, or at any Time ſince. If you find them, 
or any of them, Not Guilty, you are to inquire 
whether they fled for it; if you find that they, 
or any of them, ſled for it, you are to inquire of 
their Goods and Chattels, as if you had found them 
Guilty; if you find them Not guilty, nor that 
they did fly for it, you are to ſay ſo, and no more; 
and hear your Evidence. 

Mr. Mountague. May it pleaſe your Lordſhip, 


and you Gentlemen of this Jury; The Record 


that has been now read unto you, is an Indict- 
ment of High-'Treaſon, which charges the Three 
Priſoners at the Bar, Robert Charnock, Edward 
King, and Thomas Keyes, with a Traiterous Con- 
ſpiracy, and Deſign to ſubvert the Government of 
this Kingdom, and to murder the King, and to 
bring the Subjects and Freemen of this Kingdom 


into Slavery and Subjection to the French King; 


and to this End the Indictment ſets forth; That 
upon the Tenth of February laſt, and diverſe other 
'Times, as well before as after, at the Pariſh of 
St. Clements Danes, in the County of Middleſex, 
theſe three Priſoners at the Bar, with diverſe other 
Traytors unknown, did Conſult and Agree, to 
Aſſaſſinate the Perſon of our Sovereign Lord the 
King, as he was riding in his Coach ; and did 
likewiſe agree, that Forty Horſemen, of which 
they themſelves were to be part of the Number, 
ſhould lie in Ambuſh, and ſet upon the King, 
ſo being in his Coach, and upon the Guards 


for High-Treaſon. 
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that were to attend him : And it likewiſe charges 
them with buying Horſes and Arms, for the 
Execution of this Wicked and Villainous Inten- 
tion : 'To this they have pleaded Not guilty. 
We ſhall call our Witneſſes, and prove this Matter 
upon them; and then we doubt not, but you, Gen- 
tlemen, will do ſuſtice according to your Evidence. 

Mr. Ait. Cen. My Lord, and you Gentlemen of 
the Jury, theſe Gentlemen at the Bar ſtand indict- 
ed for a moſt Horrid and Barbarous Conſpiracy, to 
Aſſaſſinate and Murder his Majeſty's Royal Perſon : 
Gentlemen, this Aſſaſſination was to be ſeconded 
with an Invaſion from France, where Troops lay 
ready at Calais, as ſoon as the diſmal Stroke was 
given, to have landed upon our Coaſts; which if 
it had taken Effect we had not only ſuffered that 
moſt unſpeakable Loſs of the King, but it would 
have made an End of all our Liberties and Laws 
at once. 

Gentlemen, This Offence in its Nature, is ſo 
Horrid and Barbarous, that as it needs no Aggra- 
vation, ſo it is incapable of having any, by any 
Words that can be uſed; for the very Naming 
of an Aſſaſſination of a King, carries ſuch Hor- 
ror and Deteſtation in its ſelf, to all honeſt Peo- 
ple, that it is impoſſible to aggravate it by any 
Expreſſions that can be uſed about ir. Bur there 
is this peculiar Conſideration to be had, by all 
— Men, who love their Country, that this 
deſigned Aſſaſſination upon the Perſon of His 
Preſent Majeſty, was to take away the Liſe of a 
King, who every Body knows firſt ventured his 
own Life, to reſtore our Religion, Laws and Li- 
berties, when they were juſt expiring under the 
Oppreſſion of Popery and Tyranny. And as he 
ventured his Life firſt to reſtore em; ſo he has 
ſince, upon all Occaſions, with the utmoſt Hazard, 
expoſed his Royal Perſon to the moſt imminent 
Dangers, for the preſerving and maintaining our 
Religion, Laws and Liberties, againſt the Pow- 
er and Violence of the common Enemy : This 
Conſideration to all true Engliſß Men muſt have 
a very great Weight, and create the greateſt Hor- 
ror and Deteſtation, both of the barbarous De- 
ſign,and of all thoſe who had any Concern or Hand 
in it, to attempt upon the Life, not only of a 
King, but of ſuch a King. 

Gentlemen, when you hear the Evidence that 
we ſhall offer to you, to prove this bloody Con- 
{piracy againſt theſe Priſoners, I doubt not but 
that there will be enough, and more than enough, 
to ſatisfy all true-hearted Eugliſ Subjects, and 
all People that have a Deſire to preſerve our Con- 
ſtitution and Government, in what Danger we 
and our Poſterity were of being utterly ruined 
and involved in a common Deſtruction. I ſhall 
not detain you longer with any Diſcourſe about 
the Heinouſneſs of this Offence, becauſe ev 
Man's own 'Thoughts cannot but ſaggeſt to him, 
how diſmal the Conſequences muſt have been, if 
ſo fatal a Stroke had been given. 

But, Gentlemen, I muſt crave leave to take up 
ſo much of your Time as to open how this Bloody 
Execrable Conſpiracy was firſt framed, and after- 
wards carried on by the Priſoners at the Bar, to- 
gether with others, till it was very near putting in 
Execution, had not the infinite Mercy of God 
prevented it, by a timely Diſcovery. 

Gentlemen, this Conſpiracy was firſt framed 
and conſulted upon the laſt Year ; there were ſe- 
veral Conſultations and Meetings, at ſeveral Pla- 
ces about the Town, for this Purpoſe ; then and 
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at thoſe Conſultations and Meetings, there were 
preſent Capt. Porter, the Priſoners, and others of 
whom you will have an Account from the Wit- 
neſſes; and at that Time they had an Expecta- 
tion of Commiſſions from the late King, to autho- 
rize the Deſign ; that not coming, they yer reſol- 
ved to put it in Execution before the King went 
away. But becaule the French Troops were then 
not in a Readineſs to come over hither, to protect 
them, after the Execution of the bloody Deſign, it 
was neceſſary for them to fly thither for Shelter; 
and therefore they endeavoured to procure a Veſ- 
ſel to be ready to carry them over to France. But 
they could not get a Veſſel time enough; and then 
the King's going over into Flanders quickly after, 
prevented the Execution of the Deſign for that 
Time, and fo Matters reſted till the King's Return, 

About two or three Months ago, Sir George 
Barcley, who is an Officer in the late King Fames's 
Guards in France; and ſome other Officers, with 
Sixteen or Eighteen Troopers in thoſe Guards, 
privately came over from France to put this Deſign 
in Execution ; and he did acquaint Mr. Porter 
and Mr. Charncck with the Deſign, knowing that 
they had been engaged in the Matrer before, and 
{o could not but expect that they would readily 


aſſiſt. This Deſign was treated and conſulted of 


berween them at ſeveral Times, and in ſeveral 
Places, at Captain Porter's, and Mr. Charnock s 
Lodgings in Norfolk-freet ; at the Globe Tavern 


in Hatton-Garden, the Nags-head Tavern at St. 


Fames's, and ſeveral other Places ; ſeveral Con- 
ſultations and Meetings were had between the 
Priſoners at the Bar, and others, whom you will 
hear named at theſe Meetings; ſeveral Mays and 
Methods were propoſed, how it ſhould be beſt 
effected ; it was propoſed by ſome, that it ſhould 
be done by Ambuſcade, that ſhould be laid near 
the King's Houſe at Richmond, ſuch a Number on 
Foot were to lie in the Wood, there ready to 


attack the King as he came by, and the reſt of 


the Conſpirators at the ſame Time to fall on the 
Guards. But this Method was not ſo well appro- 
ved of, as that which was afterwards propoſed 
and agreed to: That is, there were to be three 
Parties of them, and the Place was the Lane, 
lying between Breutfordand Turnham-Green,at the 
End next Turn bam Green, which the King uſed to 


paſs thro”, upon his Return from Richmond: The 


Order and Method of the Deſign was this; Sir 
George Barcley, with Eight or Ten more, was to 
attack the Coach, and by firing into it, to have 
killed the King, and all in it, and the reſt were 
to attack the Guards, iti two Parties, on each 
Side of the Lane, whereof Mr. Charnock and Por- 
ter were to command one, and Brigadier Rookwood 
the other. Inorder to ſee how feaſible this Deſign 
might be, the Priſoner King, Capt. Porter, and 
Knightly, were to go and ſurvey the Place ; and 
the next Day after that Conſultation, they went 
to view the Ground, and did very carefully do it, 
both on this Side the Water, and on the other 
Side the Water ; and they came back and met the 
reſt of the Company at the Nagg's-Head Tavern 
late at Night, to give an Account what they had 
done in order to this Enterprize. It was agreed the 
Number ſhould be about Forty ; Sir George Barc- 
ley was to make up about 'Twenty, Mr. Charnock 
was to furniſh Eight, Capt. Porter Seven, and ſo 
in other Proportions, in all to make up the Num- 
ber of Forty ; which they thought were enough 
to effect and accompliſh the Deſign, 


In order to make this Matter the more ſure, 
they did appoint Two to lodge and wait at 
Kenſington, near the Guards; who were to give 
Notice, when the King went abroad : And they 
had their ſeveral Perſons aſſigned to whom they 


ſhould give Notice, who thereupon were to ſend 
Orders to the ſeveral Parties; one of which was 


Chambers, who was to give Notice to the Priſo- 
ner at the Bar Mr. Charnock, and there was one 
Durance, who was to give Notice to Sir George 
Barcley ; and when ſuch Notice was given, then 
they were to {end Orders to the ſeveral Perſons 
who were to be concerned in this bloody Buſineſs, 
to come at the Time appointed, to be diſpoſed of 
into their ſeyeral Poſts. 

Gentlemen, in order to the furthering of this 


_ Deſign, they did likewiſe fend Durancè to go and 


view, and give them an Account of the moſt 
convenient Inns at Brentford, and Turnham-Green, 
and the Places adjacent ; which were leaſt liable 
to Obſervation, where the Men might be the 
moſt conveniently diſpoſed of, to lie ready againſt 
the Time, when they were to execute this bar- 
barous Aſſaſſination ; accordingly he went, and 
took an Account of the ſeveral Inns within that 
Compals, and they were to be billetted by Two 
or Three in an Inn, ſo as not to be obſerved; 
Sir George Barcley and his Party at Turnham-Green, 
and the reſt at Brentford, EO 
Gentlemen, after they had thus laid the Deſign, 
Saturday the 15th of February was the firſt Time 
pitched upon for the putting it in Execution, if 
the King went abroad, as he uſed to do, upon 
Saturdays, to Richmond to hunt ; and if they had 


Notice from Durance and Chambers, that he was 


ſo to do, which Notice they had; and every Thing 
was prepared in order to have perpetrated this 
villainous Deſign ; but it happened that the King 
went not abroad that Day, of which they had 
Notice about Noon from Chambers to Charnock, 
and Charnock tent Word fo to Porter's Lodgings, 
and then the Order for their getting together was 
countermanded, and the Note, by which Char- 


1ock ſent Word, was ſubſcribed with the Name of 


Robin/on ; which you will hear is a Name he goes 
by, as well as by that of Charnock, 

Thus they were diſappointed at that Time, but 
they were not diſcouraged from purtuing this in- 
human Enterprize ; but reſolved to go on the 
next Opportunity that ſhould be given. And to 
omit ſeveral Things that intervened, which the 
Witneſſes will give you an Account of, on the 


Friday following they met again, to have every 


Thing ready againſt the next Day, which was 
Saturday the 22d of February ; when they expected 
the King would go abroad, as he uſually did on 
that Day of the Week ; and that Meeting was at 
the Sun Tavern in the Strand, and there were pre- 
ſent Capt. Porter, Sir WViliam Perkins, Sir George 
Barcley and Mr. Charnock ; and at that Time there 
was a Diſcourſe amongſt them about the Diſap- 
pointment, which they had had the Week beforc, 
and ſome of them had a Jealouſy that a Diſcovery 
had been made of their Deſign : But then, upon 
further Conſideration, 'They concluded, If it 
had been ſo, they ſhould not have met there, 
but ſhould have been taken up : And therefore 
they concluded the King's ſtaying at Home 
that Day was but Accidental, and ſo reſolved 
to put their Conſpiracy in Execution the next 
Day. 
While they were there, ſeveral Perſons for 
whom 
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whom Capt. Porter had undertaken, that is, one 
Cranborne, Kenrick, and Keyes the Priſoner at the 
Bar, came to Porter; theſe were carried into ano- 
ther Room, and commanded all to be ready the 
next Day, when it was reſolved to put the Aſ- 
ſaſſination in Execution: And then Capt. Porter 
asked Kenrick for Sherborne, who it ſeems had 
been undertaken for ; but it was anſwered, That 
he asked ſo many Queſtions about the Matter, 
that he did not think fit to truſt him. 


The next Morning they met again at Captain 


Porter's Lodgings ; and there met, as the Wit- 
neſſes will tell you, amongſt others, Mr. Pender- 
graſs, Mr. Keyes, and Mr. King; King brought a 
Meſſage to Capt. Porter from Sir George Barcley, 
to know the Names of thoſe that were concerned, 
and upon that Mefſage Capt. Porter writ down 
the Names of his Men, who were for his Quota, 
and ſent the Liſt by Crauborne to Mr. Charnock, 
to add his Liſt to it of the Men he was to have 
under him; Cranborn afterwards came back, and 
brought the Liſt that Capt. Porter ſent, with the 
additional Liſt ſent by Mr. Charnock, written 
with his own Hand, and ſubſcribed R. C. and 
Craubotus told them that Chambers had ſent Word, 
that the King would go ont that Morning: Ar 
the Hearing of which there was much Joy amongſt 
them; for they hoped then their wicked Deſign 
would be put in Execution that Day. "There was a 
Diſcourſe then likewite, that Porter had a Piece 
which carried Six Bullets; and this, it was or- 
dered, ſhould be put into the Hands of Pender- 
graſs, who was to be one of Sir George Barcley's 
Men, to attack and fire into the King's Coach. 
This was upon Saturday the 22d of February, 
when they had News that the King was to go 
abroad, and every Thing was to be put in Exe- 
cution at his Return from Richmond. From Cap- 
tain Porter's Lodgings they went to the Blue Poſts 
in Spring Garden ; but about 12 o Clock there 
came News from Chambers, one of the orderly 
Men at Kenſington, that the King did not go 
abroad that Day: This put them into a very 
great Confuſion ; they then thought ſome Diſco- 
very muſt needs be made becauſe of the Diſap- 
pointment two Saturdays together ; and Keyes, 
the Priſoner at the Bar, came up and told them, 
that the Guards were all come back in a Foam, 
and the King's Coaches were brought back to the 
Meuſe: And this confirmed them in their former 
Jealouſy that the Matter was diſcovered ; upon 
which Captain Porter, Mr. Pendergraſs and Mr. 
Keyes went together to lie hid ſome Time ; but 
they ſaid they would ſend Keyes to Mr. Charnock, 
to let him know where they might be heard of ; 
and if the Matter was not diſcovered, they would 
ſtill go on to put it in Execution: But they could 
not part without drinking ſome Traiterous 


Healths, which the Witneſſes will tell you of, 


to the Reſtoring of the late King and his Queen, 
and the Prince of //ales ; and after all, one of 
the Company taking an Orange in his Hand, be- 
gan a Health to the Squeezing of the Rotten 
Orange ; and in this Manner it was drunk by all 
of them before they parted, tho' they were under 
the Apprehenſion at that Time of being diſcover- 
ed already. | 

This is the Beginning and Progreſs of the ſe- 
veral Conſultations that were had for the Carry- 
ing on this execrable Traiterous Conſpiracy. I 
have opened it ſhortly to you, but you will hear 
- much fuller in its {everal Parts by the Witneſ⸗ 


for High- Treaſon. 


ſes. By what I have opened, you cannot but ob- 
ſerve, that it was very near coming to be execu- 
ted, if there had not been a Diſcovery of it 
Time enough, thro* the Providence of Almighty 
God, to prevent it. They had agreed, after the 
intended Aſſaſſination, io keep together, till they 
came near the Town, and then they were to lic 
hid till the French Troops landed, which they 
were aſſured of were ready upon the leaſt Intima- 
tion of the Succeſs of this Conſpiracy. 

Gentlemen, every Body may gueſs at the diſ- 
mal Conſequences that would have follow'd, had 
this bloody Deſign taken Effect; and I am ſure, as 
we and our Poſterity could not have expected any 
Thing leſs than the perpetual Yoke and Burden 
of Slavery and Popery, if it had pleaſed God to 
permit this Conſpiracy to take Effect; ſo I hope 
we ſhall always remember the merciful Hand of 
Providence, that has detected and diſappointed it. 

Gentlemen, I ſhall not detain you any longer; 
I have opened unto you Part of that which will 
more fully be made out by the Witneſſes; only 
I would obſerve, that the Providence of God has 
not only made a Diſcovery to prevent the Execu- 
tion of this abominable Villainy, but hath brought 
this Conſpiracy ſo far to light, by ſuch unque- 
ſtionable Teſtimony, that no Man can doubt of 
the Reality of it, which I hope will raiſe in eve- 
ry honeſt Man's Mind an Abhorrence and Dete- 
ſtation of thoſe Principles, upon which fo vil- 
lainous and barbarous a Deſign was founded; and 
I think I may ſay, that after the Evidence you 
will hear this Day, no one will pretend any Doubt 
of the 'Truth thereof, but either ſuch as are ſorry 
for the Diſcovery,or ſuch as knew too much of the 
Conſpiracy before. I ſhall trouble you no further, 
but call our Witneſſes, who will give you a clear 
and full Account of this Conſpiracy. Swear Capt. 
Porter. (Which was done.) 

Mr. Sol. Gen. Captain Porter, I would not 
lead you with any Queſtion, but 
pray will you give the Court and 
the Jury an Account what you know concerning 
any Conſpiracy about aſſaſſinating the King, and 
when it was to be done, and where, and how, and 
by whom; and particularly what relates as to 
that Matrer to the Priſoners at the Bar. 

Char. My Lord, there are two 'Things that I 
muſt beg of the Court, in Relation to the Wit- 
neſſes that are to be produced and the Evidence 
that is to be given againſt me at this Time : And 
the firſt is, That before any of the Witneſſes give 
any Evidence againſt me, the reſt that are to be 
ſworn and produced, may be kept out of Court, 
till they that are called have ſeverally given their 
Evidence, that one may not hear what the other 
ſays; That I ſuppoſe is but reaſonable in a Caſe 
of this Nature, and what was never denied, but 
always allow'd, as I have been informed. 

L. C. 7. There is but one Witneſs ſworn, 
3 I believe, that there are none of the reſt 

ere. 

Char. Yes, my Lord, here is one Gentleman 
in Court whom I ſuppoſe to be an Evidence, and 
that is Mr. De la Rue. 

L. C F. If there be any others of the Wit- 
neſſes, let them withdraw till they be called for; 
let there be ſome Body to look after them and 
attend them. (M bich was accordingly done. 

L. C. J. Mr. Charnock, you have your Deſire 
as to this Matter, all the reſt of the Witneſſes are 
withdrawn, | 

Char. 


* Sir John Hawles. 
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Char. My Lord, there is another Thing that 
T have to beg of the Court, and that is, in rela- 
tion to the Evidence in general, That if there be 
any Thing prov'd to be ſpoken in Company, and 


talked of by Way of common Diſcourſe, or only 


in Jollity in ordinary Converſation, that may not 
be interpreted as a Proof of any ſettled Deſign 
or Practice. 

L. C J. Look you, Mr. Charnock, who can tell 
what the Evidence will be until it be given? 
you will hear what is depoſed by the Witneſſes, 
and you have Pen and Ink, and may make ſuch 
Obſervations as you think fit : When the Wit- 
neſſes are heard, you will have all the Advantage 
that can be allowed you, and you may then pro- 
poſe your Objections to the Matter of their Evi- 
dence ; which, no doubt, will have their juſt 
Weight with the Court : In the mean time, have 


| you any Exception to this Man's being a W itneſs? 


If you have no Exception againſt him, then he 
mult give his Evidence; and after he has deliver d 
himſelf, and the King's Council have done with 
him, you are at Liberty to ask him what Queſti- 
ons you think fit. 

Mr. Soll. Cen. Captain Porter, I deſire you will 
acquaint the Court and the Jury what you know 
of any Conſpiracy to take away the Life of his 


Majeſty, when it began, in what Manner it was 


carried on, how far it proceeded, how it came 
to be diſappointed, who were concerned in it, and 
what relates to the Priſoners at the Bar, as to 
their Share therein. 

Capt. Porter. My Lord, I am unfortunately in- 
caged in this Matter, and have made a frank Diſ- 
covery, to make the King all the Atonement I 


can, for having been concerned in ſuch a Deſign. 


Some Weeks before this Conſpiracy for Aſſaſſi- 
nating the King was in Hand, there came to my 
Lodging n 

Mr. Att. Gen. Captain Porter, I would not in- 


terrupt you, but to put it into a Method, and 


Order of Time, will you pleaſe to recollect your 
ſelf, and give the Court and the Jury an Account 
of your Knowledge abour the firſt Beginning of 
this Conſpiracy the laſt Year ; I would not lead 
you, and therefore I ask you the general, and no 
particular Queſtion, 


* Char. My Lord, I ſuppoſe that any Queſtion 


about what was done the laſt Year is not at all to. 
the Purpoſe in this Cale, for there is nothing men- 
tion'd in the Indictment of the laſt Year. 

L. C. J. It is in the Indictment diverſe Days 
and Times, as well before as after. 

Char.. 'The Crime for which we are accuſed is 
laid to be the roth Day of February, 1695. 
EEC 15 The Day is not material, but only a 
Circumſtance, but in Form, ſome Day before the 


Indictment preferred, muſt be laid; and tho' the 
Day mentioned in the Indictment is the 1oth of 
February, yet it is alſo ſaid, that the Things con- 


tained in the Indictment, of which you are accu- 
ſed, were done likewiſe at diverſe Days and Times, 
as well before as after, and ſo the Indictment com- 
prehends even what might be done the laſt Vear 


as well as this. | 
Char. I beg the Favour of the Court in this 


Matter, for ſure the roth of February laſt can no 
way be ſuppoſed to be in the laſt Year. 

I. C. J. I told you before, the Day is not ma- 
terial, not are the Witneſſes nor the King's Coun- 
cil tyed up either to the particular Time or Place 
mention'd in the Indictment, ſo it be within the 


* 
. 


County, and before the Indi ctment preferred. 
All that is to be regarded is, that no Evidence 
be given or admitted of any other Species of Trea- 
ſon, but what is contained in the Indictment; 
for a Man may certainly be indicted for a Trea- 
ſon committed this Year, and upon his Trial 
Evidence may be given of the ſame Treaſon com- 
mitted the Year before. 

Char. But then how can a Man prepare for 
his Defence? 

Mr. Att. Gen. The Time is but a Circumſtance, 
it may certainly be proved at another Day than 
what is laid in the Indictment, and yet very good 
Proof; and fo it is in all other Caſes, as well Ci- 
vil as Criminal], 

Char, Mr. Attorney General has ſaid enough 
I think to confute himſelf; for if one Year may 
be put in the Indictment, and another Year 
brought in in the Evidence, how ſhall any Man 
be able to apply himſelf ro his Defence, whoſe 
Thoughts run only upon the Time laid in the In- 
dictment? Ihope neither the Court nor the King's 
Council will come ſo hard upon us, as to put our 
Thoughts quite out of all Order, that when we 
apprehend we are only to defend ourſelves againſt 
what is ſaid to be done this Year, we muſt afreſh 
prepare ourſelves to anſwer what was done the 
laſt Year | 


L. CJ. It is always ſo; for Form Sake, there is 


a particular Time laid in the Indictment, but the 
Proof is not to be tyed up to that Time ; bur if 
it be proved at any Time before or after, ſo it be 
before the Indictment preferred, it is well enough. 
And not without great Reaſon, for the Treaſon 
conſiſting in imagining and compaſſing the King's 
Death, which may be manifeſted by diverſe 
Overt Acts, ſome before, ſome on, and others 
ſince, the Tenth of February, yet they are Evi- 
dences of one Treaſon, which is the Compaſſing 
the King's Death. | 

Char. Then we may be under an Obligation to 
give an Account of all the Tranſactions of our 
Lives, if that be the Rule. 

IL. C. 7. No, nor fo neither, for that very Trea- 
ſon aſſigned in the Indictment muſt be proved, 
and therefore you are only to give an Anſwer to 
that, and nothing elle. 

Char. But, my Lord, it may give a great Looſe, 
and much hinder our Defence ; for as it is now 
defired that Proof may be given, of what was 
done laſt Year, at the ſame Rate, the | as well be- 
fore and after] may ſignify ſeven Years ago. 

LC. J. And ſo it may if your Conſpiracy reach'd 
ſo far, or did then begin, and was afterwards pur- 
ſued ; this is not any Thing that is unuſual, but 
the Common Law is plain in it. Well, what ſay 
you, Mr. Porter? 

Capt. Porter, My Lord, I will give you an Ac- 
count, if your Lordſhip pleaſeth, of what was 


done this Year? and if any Queſtions afterwards 


be thought fit by the King's Council to be now 
asked me, about what paſſed before, I will anſwer 
them very readily. 

Mr. Att. Gen. Well then go on your own way, 
we will reſerve ourſelves till afterwards. 

Capt. Porter. Some Weeks before this Deſign 
was on Foot, for aſſaſſinating the King, Sir Hi 
Perkins when he was in Town, was at the ſame 
Place where Mr. Charnock and I did lodge; it was 
about the latter End of Fannary : He asked Mr. 


| Charnock where he would be at Night; and I told 
them, if they were not about private Buſineſs, 1 


would 
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would meet them. He told me, there were ſome 
Friends come from France, and that ſomething 
was a doing that would be for the Service of the 
King: 1 told them, if any Thing of that Na- 
ture was a doing, I would readily engage in it; 
and they told me I ſhould know it very ſoon. 
A little after I fell ſick of the Gout, and could 
not ſtir from my Chamber : But then Mr. Char- 
nock did acquaint me, that Sir George Barcley, and 
thoſe that came from France, had brought a Com- 
miſſion to raiſe and levy War upon the Perſon of 
King Milliam, and he asked me how many I 
could bring to join with them, it the King land- 
ed; I deſired to conſider of it, and he told me 
Sir George Barcley would come to him about it. 
Accordingly, he and Holmes came to the Houſe 
where we lodged, in Norfolk-ftreet, and there 
they were in private with Mr. Charnock ; and af- 
terwards, becauſe I was lame, and could not ſtir, 
they came into my Room, and Sir george Barcley 
told me, he was glad to ſee me in good Health, 
but ſorry to find me lame, but he hopcd to ſee 
me abroad in a little Time; and I told him, I 
hoped ſo too. They ſaid, they were going then 
to ſome Company, and they hoped to ſee me af-, 
terwards. After that there were ſeveral Meet- 
ings that we had, particularly at the Globe Ta- 
vern in Hatton-Garden, the Naggs-Head at St. 

ames-ſtreet, and the S$un-Tavern in the Strand, 
and in all theſe Places we did conſult together, 
which was the beſt Way, and where was the beſt 
Place to aſſaſſinate the King, when he came from 
Hunting. Sir George Barcley told us he had ſome 
Money to buy Horſes, but not much, he had as 
much as would furniſh about Forty. Capt. Char- 
nocꝶ ſaid, he would bring fix or ſeven Men, that 
ſhould come out of the Country. Sir William Per- 
kins ſaid he would lend five Horſes, there to be 
mounted by Men of his own, the other two by 
ſuch as ſhould be provided. I promiſed to bring 
ſeven Men with Horſes, and Sir George Barcley 
faid, that Lowick and others that came over with 
him from France, would engage in the Deſign, 
and make up the Number. I defired very much 
to ſee the Commiſſion that came from the late 
King, and asked Mr. Charnock about it; he ſaid 
he never ſaw it, but Sir Milliam Perkins told me, 
he had ſeen it, and that it was all writ with 
King James his own Hand, and ſigned by him- 
ſelf. All this was agreed to, and then there were 


Conſultations in what Method it was to be done. 


Several Propoſals there were; one was to ſet upon 


him as he came from Richmond by the Road, 


others when he was on Horſe-back at Cue, Sir 
George Barcley was for having it done by Ambuſ- 
cade in the Park by Richmond, and therefore 
deſired me to gowith Mr. Knightly, and view the 
ſeveral Places and Ground thereabouts, to find 
out which was the moſt convenient Place. 'The 
Day before we were to go, Capt. King came to 
me, and would know if we were to go about 
ſuch a Matter, and proffered to go with us. I told 
him I had never a Horſe, but he faid, he would 
get one. We went that Night to the Swan at 
Knights-bridge, and there we lay, and went the 
next Day to view the Ground, and came the 
next Evening to the Company, to give an Ac- 
count what we had done; and upon the Ac- 
count that we gave, Sir George Barcleys Mind 
was altered, and it was agreed to do it in the 
Lane coming from Brandford to Turnbam Green, 
and the particular Manner was agreed on too. 
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There was one Rookwood that was to command 
one Party of Sir George Barcley's Men, to attack 
the Guard; he told us, he had bought twenty 
Horſes which were to be employed in this Ex- 
pedition; they were to be divided in three Par- 
ties, and Sir George Barcley was to have four out 
of each of the other Parties, and to ſeize upon 
the King's Coach, and to ſhoot into it, and kill 
the King, and all thoſe that were with him: 
And this was to be done on the 15th of Febry- 
ary, which was a Saturday, and the King uſually 
went to Richmond on Saturdays. We had two or- 
derly Men (as they were called) who were to 
ne at Kenſington, to give Intelligence when the 
King and the Guards went out, the one was 
Chambers, and the other one Durant, a Flemming, 
I think, or I do not well know what Country-man 
he was; and Durant was to bring an Account 
when the Guard went out, and Chambers when 
the King went out, and when we had Notice 
that the King was gone, we were to go by three of 
four in a Party to prevent Suſpicion, and we were 
to be diſperſed in the ſeveral Inns about Brent- 
ford and Turnham Green. Sir George Barcley was 
to be at the King of Bohemia's Head; and we 
ordered a Man to give Notice to him when the 
King landed, and then he was to give Notice to 
us, and ſo we were to form our ſelves into our 
ſeveral Bodies, to take our ſeveral Poſts as were 
agreed upon. I asked him, what he thought to 
do when the Matter was over, how we ſhould 
diſpoſe of our ſelves? He told me, we need not 
fear any Thing, but might go ro Town and lie 
ſtill, and that there would come a ſufficient number 
from abroad ready to aſſiſt us. That 4 or 5000 
French were to divert in Scotland, and the King 
would be near the French Shore with a ſufficient 
Army. On Friday before the 22d, when it was 
to have been executed again, we met ar the 
Sun-Tavern in the Strand ; and there diſcourſed, 
for a matter of half an Hour, about the former 
Diſappointment, and ſeveral in the Company 
were afraid the Deſign was diſcovered ; but then 
I told them, if it had been ſo, ſure we ſhould 
have been taken up before now; upon which it 
was agreed, 'Then let us reſolve upon it again 
to Morrow, and fo it was reſolved upon. Capt. 
Charnock ſaid, he could not ſtay, becauſe he ſhould 
want ſome Men that were come up out of the 
Country on purpoſe. I faid, I was afraid my 
Horſes were fick, and could not be uſed in the 
Service, and Sir William Perkins thereupon un- 
dertook to furniſh me, and told Mr. Charnsck and 
me he had ſent to Mr. Lewis, that belongs to the 
Earl of Feverſham, to procure ſome, having, as 
he faid, promiſed fo to do. I ſent the next Morn- 
ing to have a Note for two, by Mr. Cranburne, 
and he ſent me a Note back again by Cranburne, 
that he had ſent to Mr. Lewis, and Mr. Lewis 
ſaid, he would help him to three Horſes, with 
Saddles, Holſters and Piſtols, and defired the Liſt 
of my Men, which I ſent him, and he ſent it me 
back again with the Liſt of his own, and then 
I ſhewed it to Mr. De Ja Rue, and we were pre- 
paring all 'Things for the Execution of this De- 
ſign, and preſently after News came, that the 
King did not go out that Day neither; upon 
which I faid I would go out of Town, and I 
asked Capt. Pendergraſs to go with me,. and we 
ſent Keyes to bring Linnen unto us, but he did 
not come until the Hedne/day, and upon the 
Thurſday we were taken. " 
T. 
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£60 150. The Trial of Charnock, King, and Keyes, 8 W. III. 


Mr. Att. Cen. Captain Porter, you mention ſe- 


veral Conſultations, at ſeveral Times and Places; 


who were preſent at any, and which of them? 
Were any of the Priſoners at the Bar there, and 
which? | 

Capt. Porter. There was Mr. Charnock, and Mr. 
King, at all of them. 

Mr. Att. Gen. What do you ſay about Keyes ® 
What was he? | | 

Capt. Porter. He was my Servant a Year and 
a Half. 

Mr. Sol. Gen. 
Aſſaſſination? 

Capt. Porter. Yes, he was, and was preſent 
at moſt of the Conſultations. He hired Horſes for 
me ro be employed in the Buſineſs. On the firſt 


Was he acquainted with the 


Saturday, he hired two, I gave him Money for 


them, and he did know upon what Account they 
were hired. | 

Mr. Att. Gen. Was he preſent when News was 
brought of the Diſappointment ? 

Capt. Porter, Yes, he was both Times. 

Mr. Att. Gen. You are ſure he was preſent then? 

Capt. Porter. Yes, the ſecond Time he ſaid, 
that he met the King's Guards that were come 
back all in a Foam, and that he had ſpoke to 
one of my Lord of Oxford's Regiment, and that 
ſomething was mutter'd, upon which he feared a 
Diſcovery. | 

Mr. Att. Cen. Did Keyes agree to be one of 
the Men, that ſhould be concerned and act in this 
Buſineſs ? 

Capt. Porter. Yes, he did. 

Mr. ft. Cen. What Quality is he of? What 
is his Profeſſion ? | 
Capt. Porter. He uſed formerly to help to dreſs 
me, and he was to look after my Linnen and 
Equipage. 

Mr. Sol. Gen, Had he not been a Trumpeter? 
Was not that his Profeſſion? 

Capt. Porter, He was a Trumpeter, and uſed 
ſometimes to entertain us with his Trumpet. 

Mr. Conyers. Youſpeak of a Meeting at the Sun 
Tavern in the Strand upon Friday the 21ſt of Fe- 
bruary where it was reſolved to execute this At- 
tempt upon the next Day. 

Capt. Porter. Yes, there was ſuch a Meeting. 

Mr. Conyers. Was Keyrs there at that Time? 

Capt. Porter. He was not in the Room where 
we were, but he was in another Room in the 
ſame Houſe, where I went out to him, and there 
was he, Cranburue and Kenrick. 

Mr. Conyers. Pray what did you go to them for? 

Capt. Porter. I went to acquaint. them what 
was reſolved upon; and I told them they were re- 
ſolved todo it the next Day, to which they agreed, 
but that I thought my Horſes would not be ready, 
but I hoped I ſhould get ſome other. 

Mr. Con, Pray, what other Diſcourſe had you 

in that Company : With whom, and, about what ? 
Capt. Porter. Mr, Kenrick came to me with his 
Arm in a String ; either he had broke his Arm, 
or pretended ſo to have done, I then asked him 
for Mr. SHerlourn, whom he had mentioned before 
to me, as one that was likely to be concerned: 
He told me Mr. Sherbourn asked a great many 
Queſtions about the Deſign, which he did not 
think fit to anſwer; I thanked him for telling me 
ſo, and ſaid I would not ſend to him. 

Mr. Cooper. Pray, Captain Porter, give me leave 
to ask you one Queſtion,” Can you remember what 


Number of Men Charnock was to provide for this 
Enterprize ? | | 

Capt. Porter. He promiſed ſeven or eight Men, 
ſome of which ſhould bring their Horſes out of 
the Country, others he would borrow or hire 


for them. 


Mr. Att. Cen. Pray, Sir, was there any Body 
ſent to take an Account of the Inns about the 
Place where this Aſſaſſination was to have been 
executed? | 


Capt. Porter. Ves, Mr. Durant was, and he did 


bring us an Account of the ſeveral Inns about 
Brentford and Turubam Green. 

Mr. Att. Gen. As to the Liſt of Men, which 
you ſay you ſent to Charnock, and he ſent you 
back with a Liſt of his Men, pray can you tell 
whoſe Hand that Liſt of his Men was in? 

Capt. Porter. I know Captain Charnock's Hand 
very well, and, to the beſt of my Knowledge, it 
was his own Hand, and ſubſcribed R. C. | 

Mr. Att. Gen. Sir, you have given an Account 
of the Meeting the 22d at your Lodging. 

| Charnock. I was not there he ſays. 

Mr. Att. Gen. Firſt let me ask you, how came 
it that it was not put in Execution the 15th ; for 
that you did not tell us before? 

Capt. Porter. I tell you, Sir, it was becauſe the 
King did not go out that Day, according as we 
had Notice, that he intended to do: Durant wrote 
firſt Word that the Guards were gone before, 
upon which I went for my Men, and about Noon 


1 received a Note from Mr. Charnoc that the King 


did not go out that Day. 

Mr. Att. Gen. Pray what Name was ſubſcribed 
to that Note? 

Capt. Porter. R. Robinſon, which was a Name 
he uſed to go by ſometimes. 

Mr. Att. Gen. And pray in whoſe Hand was 
that Note? | 

Capt. Porter. To the beſt of my Knowledge it 
was Captain Charnock's, I know his Hand very well. 

Mr. Att. Gen. My Lord, if the Priſoners will 
ask him any Queſtions, they may. | 

L.C. F. Will you ask him any Queſtions ? 

Char. My Lord, in the firſt Place I deſire the 
Judgment of the Court, whether he be a legal 
Evidence or no. I conceive he is not, and I hope 
your Lordſhips will think ſo too: For he makes 
himſelf a Criminal by his own Confeſſion, and 
that of a very henious Crime, and it is equal in 
my Judgment (and as I have been adviſed, who 
I muſt ſtill ſay am ignorant in theſe Matters) as 
if he had confeſs'd it upon an Indictment, and then 
the Law can take no Notice of him as a good 
Witneſs. And if he were no legal Witneſs then, 


I take it by the ſame Reaſon he is no legal Wit- 


neſs now: For the Crime is the ſame, and it is an 
Acknowledgement in open Court. 

L. C. J. Look you, Mr. Charnock, if it had been 
a Confeſſion upon an Indictment, it would have 
been a Conviction, which would have had quite 
another Operation ; but it not being upon an In- 
dictment, it is no Conviction, and therefore he is 
a legal Witneſs, though he does acknowledge 
himſelf tobe guilty of the Crime. 

Char. Then, my Lord, he is looked upon as no 
good Evidence, in my Judgment, becauſe he is a 


Criminal. 


L. C. J. He is a legal Evidence, tho' he does 
confeſs himſelf guilty of the Crime. 

Char, He owns himſelf a Partner in a bloody 
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Deſign, and to convict me, he ſwears to take away 
my Life, to ſave his own. I cannot imagine why 
he ſhould be accounted a legal Witneſs, that is a 
Party by his own Confeſſion in ſuch a Matter. 

L. CJ. Pray, who can tell better what was 
intended and done in ſuch a Conſpiracy than he 
that was a Party in it? 1 f 

Char. My Lord, he has forfeited his Life by his 
own Confeſſion, and now he would by Swearing 
againſt me take away my Life to ſave his own. 

L.C.F. Whatſoever Objections you have againſt 
the Credit of his Teſtimony, you may make what 
Uſe of them you can in the proper Time; but for 
any thing that yet appears, he is a legal Witneſs. 

Charnock. My Lord, I know not how far he 
is a legal Witneſs, therein I muſt be governed 
by the Judgment of the Court; but ſure it will 
take away from the Credibility of his Teſti- 
mony, his own Acknowledgement of his being 
guilty of ſuch a Crime. 'Tho' he may be a legal 
Witneſs, he cannot be a good one. And I hope the 
Gentlemen of the Jury will conſider of it, when 
a Man comes to take away other Mens Lives to 
ſave his own, by accuſing them of Crimes which 
he acknowledgerh himſelf to be guilty of. 

L. C. J. Look you, Mr. Charnock, for that 
matter, it is ſo in all Caſes of this Nature, not 
only in Caſes of High-Treaſon, but of Robberies 
and Burglaries, and the like, where the Parties 
concern'd are and always have been allow'd to 
be good Witneſſes againſt their Accomplices in 
thoſe Crimes. Will you ask him any Queſtions, 
Mr. Charnock ? 

Charnock. My Lord, here is another 'Thing, 
which, I apprehend, I have Reaſon to object 
againſt the Teſtimony of this Witneſs ; he does 
not only ſwear to ſave his own Life, and take 
away another's to deſerve the ſaving of his own, 
but there is in this Caſe Swearing to get a Re- 
ward, for there is a Reward of 1000 J. apiece 
promiſed by Proclamation, for the 2 
of this Man and others. And not only a Pardon 
but the 1000 J. to any of thoſe in the Proclama- 
tion who ſhall diſcover and take any of the pro- 
{ſcribed Perſons. Now, where a Man ftands ac- 
cuſed by Proclamation, and his own Life is there- 
by concerned, and a Reward is propos'd for any 
of the Conſpirators diſcovering and apprehending 
the others, it is a hard Matter to admit an 
one that acknowledgeth himſelf guilty of ſac 
a Crime, to prove a Priſoner guilty of that Crime 
under thoſe Circumſtances. Beſides, my Lord, 
I have known this Gentleman, and tho* he may 
have had an Eſtate, yet fince I have Reaſon to 
ſuſpect, and perhaps it may be very well known, 
that the Fortune he had is laviſhed away ; to 
make up that Damage, he may be tempted to un- 
dertake this Way of Swearing. So I think he can- 
not be a good Evidence, and 1 hope your Lordſhip 
will think ſo too, and that he is to receive no Credit 
or Countenance before an honeſt Jury, as I doubt 
not theſe Gentlemen are that are to try us. 

L. C. 7. Mr. Charnock, do not miſtake yourſelf, 
he is to have no Reward by the Proclamation un- 
leſs he had come in voluntarily, and apprehended 
one of the others; for only thoſe that apprehend 
any of the Perſons named in the Proclamation, 
are to receive any Parr of the Reward, not any 


of the Witneſſes againſt any of them; the Reward 


is for the Apprehenſion, whether they be found 
guilty or not guilty. 
Char. But ſtill, my Lord, he cannot be a good 
Vor. IV. 
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Witneſs, for it looks as if he was a Man that was 
willing to have become an Evidence, becauſe we, 
whom he has accuſed, particularly my ſelf, were 
permitted to be taken, and then in the mean while 
he ſeems to withdraw, only that he might be taken 
as a Colour. For my Part, I know not but that 
it may be a Contrivance of his own, to be colour- 
ably taken up, becauſe he is ſo willingly an Evi- 
dence, as the Jury may perceive he is. 

L. C. J. It is certainly a very hard Matter, if 
not impoſſible, to diſcover Crimes of this Nature. 
if the Accomplices in thoſe Crimes ſhall not be 
allowed to be good Witneſſes againſt their Fellow- 
Conſpirators. 

Char. My Lord, I muſt ſubmit to the Judg- 
ment of the Court that he is a legal Witneſs, 
But tho I ſhall not preis upon the Legality, yet 
I muſt ſay he is not a good Witneſs for all the 
Reaſons that I have urged. 

L. C. J. Nay, he is a very good Witneſs, if he 
be a legal Witneſs; but 1 Credit of what he 
ſays, as in all other Caſes, muſt be leſt to the 
Jury, who are Judges of the Matter of Fact, and 
the Credibility of the Witneſſes. 

Char. My Lord, when Perſons will own them- 
ſelves guilty of joining in ſo barbarous a Crime 
as we ſtand indicted for, and accuſed of, ſure there 
will be little Credit due to their Teſtimony. 

L. C. 7. His Credit muſt be left to the Jury, 
who are the Judges of it; now if you will ask no 
Queſtions, I mult ſpeak to thereſt ; Mr. King will 
you ask him any Queſtions ? | 

Char. 1 ſpeak this only in general; but I have 
ſome Remarks that I have made upon the Evi- 
dence that has been given, out of which, when I 
have told you of them, Queſtions may ariſe, which 
it may be fit for me to propoſe, and I ſhall deſire 
your Lordſhip's Leave accordingly, | 

IL. C. J. Look you, Mr. Charnock, you ſhall be 
heard all that you have to ſay, when your Time 
comes for your Defence, and to make what Ob- 
ſervations upon the Evidence you pleaſe. But the 
Matter is now, whether you will think fit to croſs- 
examine the Witneſſes that are produced for the 
King, or to askthem any Queſtions ? | 

Char. My Lord, I have taken ſome Notes of 
what has been ſaid, and I defire I may make the 
beſt Uſe of them that I can. 

L. C. F. You may make what uſe you will of 
your Notes, and 4 what Obſervation you will 
to make any Queſtion you ask intelligible. 

Char. My Lord, Capt. Porter in his Evidence 
hath faid that this Conſpiracy was in the latter 
End of February, Now I apprehend his Oath is 
not valuable upon this Indictment, becauſe the 
Offence is laid the Tenth of February, and ſo his 


_ Conſpiracy that he talks of, was after the Time 


laid in the Indictment. 

L. C. F. I believe you miſtake him, Sir. 

Mr. Att. Gen. If he pleaſes to ask him, I ſuppoſe 
he will find himſelf miſtaken. 

Capt. Porter. My Lord, I ſay the latter End 
of January; if I ſaid February I miſtook. 

L. C. 7. And ſo it muſt be; for the two and 
twentieth of February, was to have been the ſecond 
Time for the Execution of the Deſign, and ſeveral 
of the Conſpirators were taken the next Day. 

Char. My Lord, I defire Capt. Porter may be 
asked, where it was, and when, that I brought 
Sir George Barcley and Mr. Holmes into his 
Company ? 

Capt. A It was the Beginning of February, 
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at my Chamber in the ſame Houſe where Mr. Char- 


noc lodged, and I was then ſick of the Gout. 

Char. My Lord, I declare it, I know nothing 
of it. Then he ſays we had ſeveral Meetings, 
particularly at three ſeveral Taverns; by what 
I can oblerve, there is no 'Time at ail, nor at any 
of thoſe three Places that there was any Sort of 
Conſpiracy for the Aſſaſſinating of the King. 

L. C. 7. Yes, he lays, that you met at thoſe 
Places, where you did conſult about Aſſaſſinating 
of the King, and the Ways and Methods how 
it ſhould be carried on, and that you was at thote 
Conſults; for Mr. Attorney asked him particularly, 
Whether you that are the Priſoners were there? 
and he ſays, Ay. 

Char. Ne ſays, that we met at the Nagg s-head 
Tavern in St. Jamess- ſtreet, where it was agreed 
that he and xu ſhould go andview the Ground, 
to {ce which would be the moſt convenient Flace ; 
and that they came the next Night to give an 
Account according to our Deſire. Now, my Lord, 
L was there at Dinner, aud Capt. Porter did come 


in at-Night; and if vou do remember, Captain, 


you could not pull off your Boots well, and com- 
plained of the Gout, and ws very peeviſh; and 
{aid you had been at Mortla k, and had met with 
a Friend there; I hat is all that I know, ' here 
was C.pt. King and Mr. Knightly indeed; who 
ſent ſor tome other Cloaths, but it cannot be pre- 
tended that there was any Crime tranſacted at that 


Time; for you cannot imagine, that I would have 


to do in any ſuch Matter amongſt Porters and 

Meſſengers hat were to go on common Errands. 
IL. C. J. I will only put you in a right Method; 

You may ask what Queſtions you will now; but 


you are not to make your Obſervations upon the 


Witneſſes to the Jury till the King's Evidence be 
given, for then your Time will come for your 
Defence. | 

Char. My Lord, it may be I may forget then 
what may be proper for me to inſiſt upon. If 
your Lordſhip will pleaſe to allow me a Sollicitor 
to put me in Mind, I ſhould be the better able to 
manage my ſelf. 

L. C. F. You may be helped by your Notes ; 
but you have been told over and over, we can 
allow no Sollicitor. | 

Char. My Lord, Capt. Porter ſays, I told him 
there was ſuch a Commiſſion brought by Sir George 
Barcley from King James; he ſays indeed, I told 
him I never ſaw it; and I do not know how I 
could, becauſe I do not believe there ever was any 
ſuch, and it is improbable there ſhould be any ſuch. 

L. C. J. Mr. Charnock, 1 would not hinder you 
from ſaying any Thing that would be proper for 
your Defence, nor will interrupt you when your 
proper Time comes. 

Char. My Lord, what I fay is as to what Cap- 
tain Porter has evidenced, and I will make Obſer- 
vations upon one Part of the Evidence after ano- 
ther, as it is given. . 

L. C. J. But that is not regular, according to 
the Courſe of Evidence, and will introduce a 
Confuſion. You may ask any Queſtions of the 
particular Witneſſes, as they are in Order, if you 
will; but your Obſervations, as to your own De- 
fence, you muſt deter, till the Witneſſes are heard, 
that ſo the Evidence may be intire, and your De- 
fence intire; therefore if you will ask him any 
Queſtions, ſay ſo. 

Char. No, my Lord. | 

I. C. J. Then Mr. King, will you ask him any 


Queſtions ? 


King. Capt. Porter, Did I mention any Thing, 
or was there any Diſcourſe when you and I, and 
Mr. Knightly, as you ſay, went out to view the 
Ground, about killing the King ? | 

Capt. Porter. The Day before we went, we di- 
ned together, and it was at the Nagg's-head, and 
he asked if I was to meet K,, and go and 
view the Ground, in order to ſettling the Deſign, 
which was then talked of, and coniulted about; 
and Captain King deſired to go with us, and we 
lay at Kn:ghts-vridee ; and when we were about 
it, we ditcouried ſeveral Jimes of the Nature of 
the Place; and Captain Xing did not approve of 
the Flace on this Side the Water, but liked the 
Ambuicade better which was to have been on the 
other fide the Water. 5 

IL. C. J. Will you ask him any more Queſtions ? 

King. No, my Lord. | 

L. CJ. Well then, What ſays the other Man, 
Keyes? Will he ask him any Queſtions? 

Keyes. My Lord, I have had no Body to adviſe 


me, no Council; I was only a Servant to Captain 


Porter. 

Mr. Att. Gen. Ifthen they have done with him, 
before he goes, I deſire to ask him one Queſtion, 
M hat Diſcourſe, or Treaty, or Conſultation about 
this, or ſuch like a Matter, there was the laſt 
Winter, and between whom? | | 

Capt. Porter. There were ſeveral Meetings and 
Conſultations the laſt Winter between Capt. Char- 
nock, Sir William Perkins, and myſelf, about ſuch 
a Thing; and we thought that the quickeſt Way 
tobring in the King, and reſtore him to his Crown, 
was by knocking King Lilliam on the Head; and 
there were ſeveral Meetings about the Ways of 


doing it, 

Mr. Att. Gen. Who elſe were there at thoſe 
Meetings? 

Capt. Porter, 'There were ſeveral others in 
Company. 


Mr. Att. Gen. But the Meaning of my Queſtion 
is, who of the Priſoners ? | | 

Capt. Porter. I cannot remember any but Capt. 
Charnock. | | 

Mr. Att. Gen. Pray will you acquaint us with 
the Reaſon why it was not done at that time. 

Capt. Porter. We wanted a Commiſſion from 
France, which we thought was a neceſſary Au- 
thority for us to act by. 

Mr. Att. Gen. You ſpeak of a Liſt that was 
brought you again from Charnock, with the Ad- 
dition of thoſe Names that were his Men; pray 


at that time was there no Diſcourſe about a par- 


ticular Gun that was ſomebody's, and that one in 
the Company was to have, to be employed in this 
Service? 

Capt. Porter. My Lord, I ſaid, I had a Muſ- 
quetoon that carried 6 or 8 Bullets, that Capt. Pen- 
dergraſs, who was one of the Four out of my 

uota, that was to go with Sir George Barcley, 
ſhould have if he pleaſed. 

Mr. Att. Gen. Capt. Porter, I would not lead 
you, but were there any particular Directions 
given, and what, touching the particular Imploy- 
ment of that Gun? | 

Capt. Porter. I remember I told Capt. Pender- 
graſs, if the Coach made any great haſte to get 
away, he might eaſily hinder that, by killing or 
laming one of the Horſes with that Gun. 

Mr. Att. Gen. Pray recolle& yourſelf, Sir, was 
King, the Priſoner at the Bar, preſent at that 


Diſcourſe ? | 
Capt, 
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Capt. Porter. Capt. King was then in my Room 
at Maiden-lane, where I then lay, being removed 
from my Lodging at Norfolk-ſtreet. i 
8 Do you ſay that I heard any ſuch Diſ- 
courſe? : 

Capt. Porter. I cannot ſay you heard it, but 


ou was preſent then. i 
Mr. 1 gen. Was there not ſome Diſcourſe 


about a Defect of the Numbers that were appoint- 


ed, and expected to join in this Thing? 

Capt. Porter. My Lord, I told you I wanted a 
Man, and that was Kenrick, who had his Arm in 
a String ; and Mr. De 1a Rue brought one that I 
knew not, and ſome of the Company went to the 
Blue-Poſts to tarry there whilſt I came to them, 
and Capt. King was preſent when the News was 
brought us of the Ditappointment, and then I re. 
ſolved to go out of Town. 

Mr. Att. Gen. The next Witneſs, my Lord, 
that we call is Mr. De Ia Rue, and we deſire he may 
be ſworn. (IWhich was done.) 

Mr. Sol. Cen. Mr. De la Rue, we would deſire 
you to acquaint the Court and the Jury, what 
you know of any Deſign or Conſpiracy to Aſſaſ- 
ſinate the King, when it began, how it was carry d 
on, and by whom, and by what Methods. 

Mr. De 1a Rue. My Lord, this Conſpiracy hath 
been carrying on a great while, for ſome Years : 
And it originally came from Col. Parker, eſpeci- 
ally as to my Knowledge of it; and that was five 
or ſix Years ago, at St. Germains, when I was 
there: He propoſed it to me, and ſaid he would 
propoſe it to my Lord Melfort, who was King 
Franck Secretary in France. 'Two Years after, 

e came over into England, it was a little before 
the Buſineſs of La Hogue, and he would have had 
me come over into England with him; upon which 


I applyed my ſelf to my Lord Melfort, to know 


whether I ſhould come over hither yea or no: 
My Lord Melfort adviſed me to ſtay there a while, 
for, ſaid he, you will find there is ſomething a 
doing which will pleaſe you. But nothing being 
done, after that I came to England, and ſuffered 
a very tedious Confinement here. 1 became ac- 
quainted with Mr. Charnock and Capt. Kiug abroad ; 
I have been with Mr.Charnock, Mr. King, Mr. Por- 
ter, Mr. Goodman and Col. Parker, here in Town 
ſeveral Times, and at ſeveral Places. And now I 
come to what was a doing the laſt Vear. In the 
Months of Fanuary, February, and March, till the 
King's going to Flanders, there were ſeveral Con- 
ferences, and Conſultations about this Matter, be- 
tween Sir iam Perkins, Capt. Porter, and others; 
I cannot ſay that ever I was in Company with 
Goodman at that Time, when we talked of any 
Thing of this Nature. But Capt. Charneck carried 
me to Sir Milliam Perkins, whom I had never ſeen 
before, to the Mitre-Tavern in St. Fames's Market, 
and there I was asked, if I would be concernedin 
the Eaſing us from the Yoke that then lay upon 
us. I asked which way it was to be done, for I 
could not underſtand what was meant, but the 


taking off the King, and therefore I asked which 


Way it was to be done. Then they asked me, 


whether I knew where Capt. H lived; and they 


imployed me to go to his Lodgings, and appoint- 
ed me to meet them at the Star-Tavern in White- 
Friars. 'Fhey were there before me, when I had 
met with the Captain, and brought him thither; 
but that they thought not a fit Place to conſult 
in, and therefore they went to Bromfield's Coffee- 
houſe, and there they did talk ſomething of it ; 


for High- Treaſon. 
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but they took one another aſide, and talked pri- 
vately amongſt themſelves, which I took ſome Ob- 
ſervation and Notice of; and upon Enquiry I 
was told it was becauſe there was an old Gentle- 
man in the Company, whom they did not care 
to acquaint with any Thing of the Matter, be- 
cauſe he was too Old to have any Hand in it, 
and they would acquaint none with their Reſo- 
lutions, but thoſe that were to be Actors in the 
Deſign. My Lord, I was not often in their Com- 
pany after that, but I heard from Time to Time, 
how Matters went on, and I heard from Capt. 
Porter particularly, that they had been at Turn- 
ham-Green and liked the Place very well, and 
that the Deſign was to take the King off, or elſe 
to hurry him away to Rumney-Marſh alive, and 
carry him into France. 

Charnock. Surely this is not yo Evidence, be- 
cauſe Captain Porter only ſpoke of it, and it is by 
Hear-ſay, and we are not concern'd what other 
People talk of. 

Mr. Att. Gen. Pray who was in the Room, 
when the Propoſals were made? 

De 1a Rue. What Propoſals do you mean, Sir? 

Mr. Att. Gen. At the Tavern in St. James s- reet. 

De la Rue. At the Coffee-houſe there wasa little 
Talk of it between themſelves; but they would 
not talk much, they ſaid, becauſe there was an 
old Gentleman there, who was too old to engage, 
and they would have none but Actors; that I un- 
derſtood to be the Reaſon why they talked one 
with another ſo : But I taking notice of their Pri- 
vacy, whenever I asked Charnock of it, he referr'd 
me to Captain Porter. But withal he told me ſe 
veral times, that he believed it would come to 
nothing. 'The Deſign was to carry the King alive 
into France, if they could; if they could not take 
him alive, then to aſſaſſinate him, and pretend it 
was done by a Random Shot. He told me alſo, 
they had ſent to King James for a Commiſſion to 
execute this Matter, and to authorize them to 
carry the King into France, if they could take 
him; and then if they could not, they agreed to 
excuſe themſelves, as I ſaid, by pretending that he 
was killed by a Random Shot. It ſhould ſeem (as 
I underſtood ) the Commiſſion was delay'd a long 
Time, and then they reſolved to execute the De- 
ſign without a Commiſſion ; and within a few 
Days before the King was to go to Flanders, I 
was told, all was ready. But # they wanted a 
Ship to carry him off when they had taken him ; 
and there met at the Roſe Tavern, as I remember, 
Captain Porter and Sir William Perkins ; but I can- 
not tell whether Mr. Charnock was there or not. I 
asked them if they had concluded upon the Mat- 
ter; they told me, it was concluded upon, and, as 
I remember, they told me Captain Charnock, or 
Robinſon (for he went by both Names) was to have 
a Recommendation to ſome Body at Deal; and 
there they were to hire a Veſſel, and I was asked 
whether I would go with him: I told them, I 
would. But then the King went a little after for 
Flanders ; and they had no Time to compleat the 
whole Affair, and ſo the Buſineſs was put off, till 
the King's Return this laſt Winter. 

Mr. Att. Cen. Well, What ſay you to any 
Thing ſince? 

De la Ruc. This Year in the Months of Novem- 
ber and December, Mr. King, the Priſoner at the 
Bar, told me, that there would be Major General 
come over from France, and that there was a Man 
of Quality about the Town, that offered to dif- 
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burſe two or three Thouſand Pounds, if King 
James would give Order for it: And this was, 
as I ſuppoſe, to buy Horſes to be engaged in this 
Matter, and he would tell me more a while af— 
ter. A Month or two after, he told me he was 


out of Money about ir, which could not be had: 


I was brought in by Capt. Porter, and they com- 
municated this to me, about the latter End of Ja- 
nuary, or the Beginning ofthe Month of February; 
they told me there was a Major-General come over 
from France, and there were a great many People 
come over beſides; and there would be ſomething 
ſpeedily put in Execution, which would be for 
the King's Service. 

L. C. F. Who told you this? 

De Ia Rue. Captain King. The next Time I ſaw 
him, he told me he wanted a Saddle with Holſters, 


it was the 7th of February, on Friday Night, for he 


was to go out of Town with ſome Friends, about 
ſomething in order to this Affair; he defired me 
to lend him one; but had none, I told him, but 
I would write to Captain Porter, to procure one 


for him; and he told me he was to go with R 


ly, Durant, and others, to ſee whether the King 
went to Richmond or to Houn//low ; becauſe they 
were told the King had altered his Journey from 
Richjond to Hown//ow. He afterwards told me, 


he went out with his Friends, and the Sunday 


Morning he comes to me, and told me, there 


was the rareſt Place for the Execution of the De- 
ſign againſt the King, that was poſſible to be 
thought of; if they ſhould have ſtudied never ſo 
long, and deſired a convenient Place, they could 
not have had ſuch another. It was within a Quar- 
ter of a Mile of the King's Houſe at Richmond, in 
a Lane that leads to the Houſe, and fo narrow, 
that the Officers and the Guard could go but very 
few a-breaſt, hardly broad enough for a-breaſt ; 
and there was to be an Ambuſcade behind the Park 
Pales, and the other Side was the River; and, 
ſays he, he will have all the Pales ſawed ſo far, 
that when the King's Coach comes into the Place, 


the Pales ſhall be broke down, and we will have 


a Parcel of Horſe ready, that ſhall be ſure to do 
the Work with the Guards; and when we fire, 


they ſhall take Notice to make their Attack. Du- 


rant deſires to command this Party; and they were 
to be dreſſed in Country-Mens Habits, that they 
might the. leſs be taken Notice of: And he ſaid 
Io or 12 Men on the other Side would beat 100 
of the Guards in that Conſternation, eſpecially 
we having the Park Pales before us to defend us. 
He asked me if I would be one of the Ambuſcade. 
I told him, I had rather be one of thoſe on Horſe- 
back to ſecure the Retreat, and I would rather 
attack the Guards. It was late, and ſo King and I 
went Home; and the next Day I went to ſee Cap- 
tain Porter, when he was ill of the Gout. This 
was Sauday, the gthof February; we did go to Por- 
ter, and he was in his Chamber, and two or three 
more, and they were talking of indifferent Things: 


| He asked for Captain Charncck, and they ſaid he 


was gone out; but he takes out Gapt. Porter into 
the Yard to talk with him by himſelf; and what he 
{aid to him, I ſuppoſe was to tell him what he had 
told me before: Says Captain Porter to him, I 
have taken care of a Horſe for you; we will ride 
out on Tueſday next to ſee the Place. Mr. Porter, 


and Mr. King, and, as I was told, Mr. Knightly, 


went to Knightsbridge,and lay there all Night; and 
the next Day they went out of Town to view the 
Place. I wasat Porter's Lodging on the Menday, 


but I was told there by Keyes and his Landlagy, 
that he lay that Night at the Swan at Knigge ge, 
and was to go out the next Day. On the Zueſda, 
Morning Iwas coming back from Renſngten, which 
was the 11th of February, and when I was coming 
along the Street I met with Kees, and ask'd him 
where he was going? Says he, Iam going to Sir 
William Perkins with a Lerrying Trumpet; for ic 
ſeems he was raiſing a Troop of Horte, as Porter 
told me afterwards ; and within a little Time af. 
terwards, I ſaw Captain Porter at the End of Nor- 
folk-/rreet, and he told me they would all be to- 
gether at the Nagg's-bead about 7 or 8 a Clock. 
1 went, and expected to be admitted, and asked 
if Captain Porter was there; they told me he was 
above, but there were ſeveral other Perſons with 
him ; and there was a Coach at the Door which had 
brought two Scotch Gentlemen, of which I thought 
Sir George Barcicy was one, whom I heard to be in 
Town. I deſired to ſpeak with Captain Porter; 
they told me he was buſy above in Company, and 
could not be ſpoke with; by which I faw they 
were not willing that I ſhould come there amongſt 
them, which I took very ill. Captain King came 
out to me, and was talking with me at the Door, 
and Captain Charnock comes with another to the 
Door in a Coach: I ſaw him, but when, I ſuppoſe, 
he perceived me, he pulls himſelf back into the 
Coach, asif he had no Mind to be ſeen ; but find- 
ing he could not avoid it, he comes out, and asks 
me if I would not go up Stairs into the Company ? 
I told him, No, Ihear they are buſy, and becauſe 
I was not invited up at firſt, I would not trouble 
them. I was then thinking of going to my Lord 
Shrewsbury's Office immediately, to get ſome Meſ- 
ſengers immediately to apprehend them ; but then 
I thought I had not enough to diſcover their In- 
tentions, and make it out againſt them, but I 
ſhould have one Time or another. I did not ſee 
Captain King till Saturday afterwards at 12 a Clock, 


and I was then at Charnock's Lodging, to ſee whe- 


ther he was gone out, that I might be able to give 
the King the better Account; they told me, he 
was at the Blue Poſts in ring Garden: I would not 
goand dine there, but went home, and afterwards 
went thither ; and Ku, told me, the King did 
not go out that Day; 1 told him that I heard fo, 
and would come and ſee them after Dinner. At 
this Meeting at Spring Garden 1 ſaw Keyes was one, 
and Kenrick, and Herbourn, and Bryerly, and two 
that I did not know. This was Saturday the 1 5th. 
On Sunday the 16th, I met Mr. King at St. Zames's- 
ſtreet, and we went thence to the Dog Tavern, and 
there we ſupped together, and he told me Sir 
George Barcley had brought over Sixteen of the 
Guards, and two Officers, and a Brigadier, and a 
Sub-Brigadier ; and he told me the Day before, 
that he knew ſome of them, and was going to meet 
them; for they were en Cachet, as he called it in 
French, and did not ſtir abroad without Leave, 


and were ſubſiſted at the Rate of 45. a Day, as the 


Guards were here. He told me, he had been lately 
with them a Drinking. I asked him whither they 
went; he told me, to the Bear Tavern in the Strand; 
and he told me, Mr. Charnoc and Captain Por- 
ter had ſeveral Conferences with them to contrive 
how to take off his Majeſty, to Murder and to 
Aſſaſſinate him. And he told we 

Charnock. My Lord, I deſire he may be ask d 
whether he was at the Bear Tavern with theſe 
Men. 
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L. C7. What he ſays about this Matter, is 
what Kg told him. 

Char. That is not Evidence, my Lord. 

L. C F. That is true, not to affect you, but 
only Mr. King. 5 

De la Rue. Captain King told me beſides, that 
Mr. Charnock did not argue like a Soldier, and re- 
feed upon him for it; for he ſaid, he ſeemed to 
defire to have his Polit in as little Danger as was 
poſſible. And for Mr. Porter, he did notapprove 
of him; for he told me he had as much Fat in his 
Brains, as he had in his Body. I remember thoſe 
Words he ſaid; and that what he and Durant 
had propoſed, was rejected, that was abont the 
Ambuſcade: For it was ſaid, that after all their 
Conſideration, Sir George Barcley was not ſure of 
Horſe enough to carry them off afterwards ; 
wherefore they reſolved to Aſſaſſinate his Majeſty 
in the Lane coming from Brentford to Turubam— 
Green ; and Sir George Barcley was to command 
Eight Perſons to aſſault the King, and thoſe that 
were in the Coach ; and Mr. Charnock was to at- 
tack the Guards in the Rear; and one Rookwood, 
with a Party that came from France, and Captain 
Porter, in two Wings, were to attack the two 
Sides of the Guards. I rememberon Sunday Night 
I asked him if he had a good Sword, for I wanted 
one; and I faid to him, Where is your Sword- 
Cutler? He told me, On the other Side of the 
Way ; and he was ſent for to bring a good Sword, 
and I choſe one that was but a little Blade, whieh 
he thought would do beſt, and was ridiculing 
Captain Charnock's Sword, as being too broad, 
and of three or four Finger's Breadth. I liked 
his Sword, and ſpake to the Man to get me one 
like his; and he ſaid a Tueſday, that he had ſent 
him to my Lodging, but I had not ſeen him. On 
Treſday, the 18th of February, I went to him, and 
asked him, whether I ſhould ſee him in the Af- 
ternoon? He told me, No; for he was to go 
out with Knightly to buy Arms. Shall I ſee you 
then at Night? faid I. I cannot tell whether 
you can or no, faid he. I cannot remember any 
Thing more that paſſed upon the 18th. But 1 
ſpoke to Mr. Charnock, whom I met near his 
Lodging in Norfolk-ſtrect, and deſired to have a 
Word with him towards the Water-ſide: I 
asked him, how the Matter in Hand went ; Says 
he, I find People that were ſanguine, and hor, 
and forward, are now grown cold: I belicve the 
King has Notice of it, and the Thing has taken 
Air; for he has not been abroad a good while. 
He was not abroad on Saturday, as he uſually 
does go: and I hear that upon Friday Night it 
was agreed in Council, ro take up ſeveral Peo- 
ple. Said I, Does the Buſineſs go on? No, ſays 
he, I believe it is off, becauſe we apprehend the 
Thing has taken Air; beſides Things of ſuch a 
Nature are not to be communicated to ſo many, 
nor delayed, both which are very dangerous ; 
not above Three People ſhould know of it. Said 
I, How then would they get enough for the Ex- 
ecution? If they be not acquainted with the 
Deſign, they will never engage. Well, ſaid he, 


I believe they are quite off of the 'Thoughts of 


it; but you may depend upon the main Buſi- 
neſs, that will be very ſpeedily, which was the 
Landing of King James. While 1 was talking, 
comes Bryerly from Captain Porter ; and after him, 
came Captain King in a Coach, and asked me, if 


1 would go Home with him? I told him, No, 


I was not going Home, but was going into / bite- 


for High-T reaſon. 
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Fryers, and I took my Leave of them; and no- 
thing paſs d more, that I remember, at that Time. 
On / edneſday Morning I went to Capt. Charnock's, 
thinking to learn ſomething how Matters went on; 
but he was cloſer, and more reſerv'd than before. 
asked him to lend me a good Sword, He ſaid 
he had none, but Mr. Porter had a good broad 
flaming Sword, which I thought to be the Sword 
that Capt. King mentioned to be his: And we had 
little Talk that Day; for I had Buſineſsto do, and 
I left him pretty ſoon on the /edne/day. Next 
Day after, I went to Captain Porter's Lodging, 
who was removed from Norfo/k-freet into Maiden- 
bead-lane, to one Brown a Surgeon's, and very few 
People knew where he was, but thoſe that were 
of the Party in this Buſineſs ; and I went into 
another Room, into the Dining-room, becauſe his 
Room had not a Fire, and he came in to us, and 
I told him what I had heard from Mr. Charnoc ł, 
that the Thing was quite off. He told me, he 
heard nothing of it, but found all People that 
were concerned, as reſolute for the Execution of 
it, as ever they were. 

Char. My Lord, he ſpeaks of what Captain 
Porter told him ; that is nothing to me. 

L. C. J. No, it is not, nor will it ever be urged 
againſt you; it is but Hear-ſay from another. Go 
on, Sir. 

De la Rue, 1 ſtayed there but a ſhort Time: 
But, Capt. Charnock, ſince you ſpeak of this Mat- 
ter, I only ſay, I told Captain Porter what you 
told me, that you thought they were off of the 
Buſineſs, and that it had taken Air; and I asked 
him what he thought: Says he, I know nothing 
of any Alteration ; I believe they are as reſolute 
as ever they were: For they fully purpoſe, that 
if the King goes abroad on Saturday Morning, we 
will have all ready. And he told me how it was 
to be done. He deſired me to lie with him on Hi- 
day Night, that we might prepare everything againſt 
the next Day: But I could not do that; and 
therefore he bid me ſend at Nine, or thereabouts. 
I told him I would be at my Lodging about that 
Time, if he would ſend to me, to be ſure about 
ſeven or cight a Clock in the Morning. About 
that Time in the Morning Captain Porter ſends to 
me again ; a Servant-Maid came to me, for the 
Black that uſed to attend him, uſed only to go 
abroad at Nights, and was not ſeen to go in and 
out a-Days, br Fear of being taken Notice of ; 
becauſe, as I ſaid, none but thoſe that were of the 
Party knew that he lodged there. I dreſs'd my- 
ſelf, and went to Captain Porter's Lodging. He 
was in Bed, but preſently he riſes, and told me 
in French, Toutes Parties ſout preſts ; All Things 
are ready: And when he was up, he put on his 
Boots; and by and by, in comes Mr. Kenrick ; 
and after him, in comes Mr. Keyes ; and after 
him, Mr. King and Mr. Pendergraſs : and Captain 
King takes Mr. Porter into another Room, and 
there they were whiſpering a while, but I did 
not hear what they ſaid ; but King told me after- 
wards, he did not obſerve that I was in the other 
Room. The Queſtion then was asked of Crau- 
bourne, When he ſaw Sir George Barcley? He ſaid, 
he juſt came from him: And then Captain Par- 
ter takes a Pen and Ink, and writes down a Liſt 
of the Perſons that he was ſure of, and puts me 
down firſt. What, ſays Mr. Pendergraſs, are you 


the Captain? I told him, I believed I was in be- 


fore the reſt of the Company that were there. 
Then Capt. Porter ſends Mr. Cranbourne with _ 


. 
l 
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Lift to Captain Charnock's Lodgings; and in the 
mean Time when Mr. Cranbourne was gone, Capr. 
Porter told me, that Mr. Pendergra/s was to be one 
of the Eight under Sir George Barcley, that were 


to Aſſaſſinate the King; And now, ſays he, I am 


going to lend him a Gun that will carry ſix or 
eight Bullets. Says Captain King thereupon to 
him, I hope you will not fear to break the Glaſs 
Windows. No, ſays he, I will have a Hand or a 
Finger in the Buſineſs. By and by came in News, 
that Chambers, one of the orderly Men, as they 
called them that lay at Kenſington to give Intelli- 
gence, had ſent Word that the King was to go 
abroad, and the Guards were gone out. Duran! 
was to ſtay laſt, to ſee when the King went out. 
Chambers had been there all the Week. Mr. Craui- 
bourne came back, and told Captain Porter, that 
Chambers had ſent to Captain Charnock, that the 
King would go out that Day. At which all the 
Company ſeemed joyful. Captain Porter told me 
likewiſe of ſeveral Diſappointments that they had, 
both as to Time, and as to Men ; particularly 
that one Major Lowick had engaged to bring two 
Men, and that one of them had told his Wife, 
that he was to mount for King James's Service; 
and ſhe went and cried after him when he 
went to the Coffee-houſe ; and ſo he was forced to 


abſcond, and ſo we loſt three: And alto told me, 


that Kenrick ſaid he had broke his Arm; and 
when Captain Porter asked for Sherb5urne whom 
Kenrick had talked of, he ſaid he asked ſo many 
Queſtions that he durſt not truſt him: ſo that 
they had loſt Five or Six in the whole: And 
there was one Plotoden that they were diſappoint- 
ed of beſides, whom they had very much reckon'd 
upon. When Mr. Crauborrne brought back the 
Lift that Captain Porter ſent to Captain Charncck, 
there were added to it ſeveral Names, which 
Captain Porter ſaid were the Names of the Men 
that were to be under Captain Charuocꝶ, and that 
it was his Hand; and at the Bottom there were 
the Letters R. C. which I thought ſtood for Ro- 
bert Charnock. The Names made up about ſeven- 
teen or eightcen: I told him, I thought there 
had been more. He told me, there would have 


been more, but that they were under ſome Diſap- 


pointments, as I told you before. He asked me to 
get him ſome Men to ſupply the Defect, and I 
propoſed ſome Names, to make him believe I was 
hearty in the Buſineſs: We agreed to go to the 
Blue-Poſts in Spring-Garden, and I went under Pre- 
tence to get the Men, and came and told them, 
I had got them, and I found Mr. Pendergraſs there, 
and I took Mr. Keyes thither, and Mr. Porter ſent 
Mr. Cranbourne to Captain Charnock ſeveral times; 
by and by Word was brought that Chambers had 
fent Word, the King would not go abroad that 
Day; upon which they all look'd very blank: 
And Keyes came two or three times in, and 
went out again; he was ſeveral times up and 
down, at laſt he came and told us, the Guards 
were returned from Richmond foaming ; and he 
went down again to learn further Intelligence, 
and within a little Time came and told us, the 
King's Coach was returned to the Mews Gate, and 
the People very much wondred what ſhould be the 


Reaſon that the King did not go a Hunting for 


two Saturdays together as he uſed to do. They 
ſeemed to be in a very great Conſternation at this 
News, and Captain Porter ſuid he reſolved to go 
out of Town, and asked me if I would go: I told 
him, No; I had a Suit in Doctors Commons, and I 


would go to my Proctor and Lawyers to conſult 


about it. Then he asked Mr. Pendergra/s to go 
with him, which he agreed to do; and Captain 
Porter ſent Keyes up to give the reſt of the Com- 
pany an Account, that there was no Occaſion for 
them then, and ſo they diſperſed. 

Charnock, Did I go out of Town, can you tell) 

Mr. De la Rue. Now you put me in Mind, Mr. 
Cranbaurue brought a Mleſſage from you about that 
Lime to Captain Porter, that Sir George Barcley de- 
ſired to ipeak with him at his Lodgings. Captain 
Porter was then apprehenſive of Bayliffs meeting 
with him; and, ſays he, he knows this, I wonder 
he would not come to me. But he did not go to 
him, but reſolved ſpeedily to go out of Town; 
and Keyes was to give an Account where he was 
in tlie Country, that if Occaſion was, he might be 
ſent for. This is all J can at preſent recollect, 
only, I beg your Pardon, I remember, there were 
ſeveral diſloyal Healths drunk in the Company, 
at ſeveral Times, as the Reſtoring the late King, 
the Health of the Prince of I ales, the late Qucen, 
and the French King; and particularly, I remem- 


ber, when the News of the Diſappointment was, 


Mr. Porter took an Orange in his Hand, and ſquee- 
zed it, and gave it into the Hand of the next 
Perſon to him, whom he drank to, and began a 
Health to the ſqueezing the rotten Orange ; and 
ſaid, Though we are diſappointed one Day, I hope 
to have another : And Keyes was at Dinner with 
them all the Time, and every Body drank it, I 
did not ſee any Body refuſe it, but it went from 
one to another quite round. | 

Mr. Att. Gen. Pray, who were there at that 
Time? | 

De la Rue. All the Company pledged the 
Health, and Mr. Keyes was there. 

Charnock. Pray was I there? © 

De la Rue. No. 

King. Was I there? 

De la Rue. No, there was none of the Priſoners, 
but Mr. Keyes, who belonged to Mr. Porter's Par- 
ty; Mr. King for his Part belong'd to Sir George 
Barcley's Party. 

Mr. Att. Gen. My Lord, before we go to ano- 
ther Witneſs, I defire to know whether the Pri- 
ſoners will ask this Witneſs any Queſtions. 

Char. You fay, there was a Noteof Names ſent 
by me to Captain Porter; Pray, do you know my 
Hand-writing ? | 

De la Rue. I cannot ſay I have ſeen you write, 
or that I faw you write that; but I have ſeen your 
Writing ſeveral Times, and ] believe it to be your 
Hand. : | 
Char. Why ſo, have you any of my Writing? 
De la Rue. have received ſeveral Notes from 


e at feveral Times, and you haveown- 
ages came from you, and I do believe 
it was your Hand- writing, becauſe it was like the 
reſt: and Captain Porter told me, it was your 
Hand-writing. 
Mr. Att. Gen. Pray did Mr. Keyes uſe to fit 
down at Table with Mr. . 

De la Rue. Les, in all Companies he was treated 
as familiarly as a Companion, and no ways as a 
Servant; and dined and ſupped at the fame Table 
with the reſt. | 

Mr. Att. Gen. What was done after that the 

| | News 
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Neus was brought of the King's not going 
abroad, and Captain Porter reſolving to go into 
try? 

W When Captain Porter was gone, the 
Company broke up; and away goes I to Captain 
Chariock, to {ce him, about four of the Clock in 
the Afternoon. When I came there, his Land- 
lady told me there was a great deal of Company : 
But 1 defired her to go in, and tell him that I was 
there. She did ſo; and he ſent and deſired me to 
come in. I did fo, and I faw ſeveral Perions there. 
There was one Douglas, and one Trevor, and four 
Troopers of my Lord of Oxford's Regiment, and 
a Trumpeter that was his Servant in Irelcud, when 
he was a Captain in Parker's Regiment; I know 
Captain Charnoch was a great Croney of Parker's, 
and he ſent Letters by me to him: I have ſeen 
ſome of the Letters that Parker ſent; and they 
were drinking the ſame Healths as were drunk be- 
' fore at the Blue Poſts, to the reſtoring King James, 
the Queen, the Frince of I ales, and the Grand 
Monarch (as they called him) the French King. 

L. G. 7. Who was in Company then? 

De Ia Rue. Mr. Douglas, Mr. Trevor,four Troop- 
ers of my Lord Oxford's Regiment, one II Hits, 
one Lothorp, and one Maſon,whom I know when 
I ſee very well; Mr. Charnock, one Day in the 
Summer, asked me to go and drink a Bowl of 
Punch, which I was unwilling to do; but he muſt 
nceds preſs me, and he carries me where Maſon 
and Lowthorp were, at the George Inn in Piccadilly; 
whence we went to the Prince of Orange's Head, 
and Captain Charnock ſpent in Wine and other 
Liquors upon them a great deal of Money. This 
was halfa Year ago in the Summer Time, but I do 
not remember that I ſaw thoſe two, Lowthorp and 
Maſon, afterwards, till the 22d of February. 

Mr. Att. Gen. Is this all that you can ſay as to 
the Priſoners? 

De la Rue. This is all at preſent that I can 
recollect. 

Mr. Att. Gen. Then for the Satisfaction of the 
Court and Jury, give us an Account when you 
firſt made a Diſcovery of this Conſpiracy, and in 
what Manner, and to whom. 

De la Rue. The laſt Year I had diſcovered it 
if it had come to a Head, and been ripe enough to 
have been put in Execution; I did then deſign to 
acquaint the King with ir; bur it coming to no 
| Head then, I deferr'd troubling the King with it: 
And now this Year I deſigned ( had the King 
gone out the 15th of February) to have prevent- 
ed any Miſchief, but they had Notice that he 
was not to go: But my Way was, to have put 
them all into the King's Hands, by getting two 
or three General Officers to be acquainted with 
it; and dividing ſome of the Guards into ſeveral 
Parties in the Lanes betwcen Brentford and Turn- 
' ham-Green, and ſo have ſurprized them and their 

Horſes in their ſeveral Inns that they were quar- 
| tered in. But upon Monday the 17th of February, 
leſt they ſhould alter their Reſolution, and I ſhould 
happen not to be acquainted how it was to be 
done, I went to a General Officer of my Acquain- 
tance, that is, Brigadier Lewſoz, to acquaint him 
with the Matter; but he was gone out of Town 
with Colonel itz Patrick and another: I went 
then to Durant's Lodgings for a Colour, and it was 
told me, he had been out all Night. I went again 
to Brigadier Leuſon's, but he was not in Town, 
and I left Word for him, that the next Day I 
would wait upon him, and deſired he would not 


for High-Treaſon, 
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go out till I came to him. I went, he was not 
then at home, but I afterwards met with him. and 
acquaints him with this Buſineſs, and begs of him 
to acquaint the King with it that Day, which he 
told me he would. He asked me which Way I 
purpoſed to put them into the King's Hands. I 
told him the beſt Way and ſafeſt for me, was 
for his Majeſty to go out on the 224d, for the 
Party that was to execute this Deſign, were not 
to go out of Town till the Afternoon, to be at 
Brentford, when the King came back from Hunt- 
ing, and that they ſhould have two or three 
Troops of Horſe by Parties to have ſeized them 
and their Horſes in the ſeveral Inns and Publick- 
Houſes, where they were diſperſed. He faid, it 
was not fafe to run that Hazard, but he would 
offer it to the King, and let me know his Mind. 
He ſent to me the next Day, and told me, he 
had acquainted the King with it, who deſired to 
know who they were that were concerned in it ; 
then I gave him the Names of thoſe that 1 knew, 
and where they lived. I dined with him on Thurſ= 
day, and told him what had paſſed on the HD. 
neſday Morning between Captain Charnock and I, 
and what Porter ſaid about it on J/edneſday Night; 
and after Dinner he ſaid he would go again to the 
King and acquaint him with it ; and that I ſhould 
come to him on Friday Night, which was the Rea- 
{on I was not there with Captain Porter, where Sir 
George Barcley and they were together; for I went 
to the Play to paſs away the Time. When I came 
home to my Lodging, I found there were a Couple 
of Letters from the Brigadier, to whom I went, 
and he told me, the King was deſirous to ſee me: 
I told him I would wait on him to the King with 
all my Heart. I went with him to Kenſington, and 
was introduced to the King by my Lord Portland, 
where I think I told the King what I have told 
the Court now. 

Mr. Att. Cen. What Day do you ſay it was you 
diſcover'd it to the King? 

De la Rue. Brigadier Leuſon acquainted the 
King upon the Tueſday Night before, and that had 
been done the Day before, if I could have met 
with him; but it was Friday Night that I was with 
the King, 

Mr. Att. Gen. Will they ask him any Queſ- 
tions ? 

Char. No, my Lord, I do not think that any 
Thing he ſays againſt me is material at all. 

De la Rue. My Lord, I remember one thing 
more; that upon ueſday Night Mr. King told me 
he had my blue Coat on. 

Mr. Att. Cen. Have you any thing more to ſay 
as to Keyes ? | 

De la Rue. Keyes was the only Man that told 
me of the Meetings. 

Char. Where was it that you ſay I pull'd my- 
ſelf back in the Coach ? | 

De la Rue. It was at the Nagg's-head in St. 
Tames's-ſtreet, and he came out of the Coach and 
asked me to go up; but I took it ill to be refuſed 
before, and becauſe I was not invited up at firſt, 
I refuſed, and ſaid, I had Buſineſs elſewhere, and 
went away. | 

J. C. J. Will you ask him any more Queſtions? 

Char. No; yet I think I would asd him one 
Queſtion more. You fay, Sir, I carry'd you once 
to the George Inn in Piccadilly, where there were 
Lowthorpe and Maſon : Are you ſure it was the 
Ceorge Inn ? | | 

De la Rue, Yes, ſure, 
Char. 
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Char. Are you poſitive it was the George Inn? 

De la Rue. 5] believe ſo, I took it to be that Inn. 

Char. You did ſwear it poſitively, that it was 
the George Inn before. | 

De la Rue. I ſaw thoſe two Men ſince, which 
was on Sunday the 23d, at Kenſington, and they 
faid they did quarter at the Inn in Piccadilh), 
where you carried me to them. 

Char. Pray, whereabours is the George Inn in 
Piccadilly ? 

De la Rue. The Inn that I ſpeak of is about 
the Middle of Piccadilly, upon the Lett-hand. 

Char, There is but one George Inn in all Picca- 
dilly that ever I heard of, and that is at the further 
End, there is no ſuch Sign in the Middle. 

L. C. J. He is not ſo poſitive as to the Sign, but 
as to the Place. 

Char. I appeal to every Body, if he did not 
ſwear before poſitively, that it was the George Inn 
in Piccadilly. 

De la Rue. I do ſay, it was to an Inn in Piccadilly; 
and Lowthorpe told me on Sunday the 23d at Ken- 
ſington, they were quarter'd at an Inn in Piccadilly, 
I take it to be the George Inn, if it be not the George, 
I know not what Sign it is; but I think it is not 
very material what the Sign was. 

Char. Yes, it is all material to us; and I think 
it is very material for every Man to take care how 
he forſwears himſelf. 

L. C. J. No, it is not forſwearing himſelf, when 
he is not poſitive as to the Sign. 

Cbar. But J hope every Body conſiders, that he 
did ſwear it was the George Inn, and there is no 
ſuch Inn there. 

De la Rue. This I did not think of, to take ſo 
much Notice of it then, as to mind what the Sign 


was; twas you carried me thither. 


Char. It was your Intereſt to mind every Parti- 
cular; for, according to your own Words, you 
had been a Trapanner half a Year before. 

De la Rue. I have told you already, I intended 
never to have been an Evidence ; but to put you 
into theK ing's Hands, andffevent the Execution 
of the Deſign, and I begg'd of the Council to be ex- 
cuſed from given any Evidence, but I could not 
by any Means get my {elf excuſed. 

L. C. 7. Will Mr. King ask any Queſtions ? 

King. No. 

L. C. 7. Well, what ſay you, Keyes, will you 
ask him any Queſtions? 

Keyes. My Lord, he ſays I drank the Health to 
the Squeezing of the Orange, and the other Healths: 
I was not in the Room while any ſuch Healths 


were drunk, nor aid I fit down while I was there, 


nor do I know any thing of the Horſes, upon my 
Word, that he ſpeaks of. 

Mr. Att. Gen. Then if they have done with him, 
there is a noble Lord, whom he has mention'd, as 
being preſent when he diſcover'd this to the King, 
who we deſire may be examined touching that 
Matter: We muſt humbly pray my Lord Portland, 
that he will pleaſe to be ſworn. | 

L.C. 7. Hold my Lord the Book, and ſwear 
him. (I bich was done.) 
Mr. Att. Gen. My Lord, I humbly ask your Lord- 


ſhip this one Queſtion, whether Mr. De Ia Rue did 


make any Diſcovery of this Matter in your Preſence 
to his Majeſty, on Friday the 21ſt of February. 

E. of Portland. Yes, he did. 

Mr. Att. Gen. Your Lordſhip has heard what 
he ſaid now: Was it to the ſame Purpoſe ? 

E. of Port]. Yes, to the very fame Purpoſe, and 


he did it before he went into the King to me, be. 
ing brought to me by his own Deſire : It was all 
the ſame in Subſtance as he has told you now; and 
afterwards he was brought to the King on Friggs 
Night, and there he ſaid the ſame Ihings. 

Mr. $94, Gen. This Gentleman did it not to 
ſave his own Life, but the King's. Our next 
Witneſs, my Lord, is Mr. Pendergraſs. 

(Who was ſworn.) 
Mr. Att. Gen. But before we go on to another 


Evidence, I would ask Mr. Porter one Queſtion, 


and that is, What is become of the Liſt which 
you ſpoke of? 

Capt. Porter. I burnt that Liſt. 

Mr. Ait. Gen, Why did you ſo? 

Capt. Porter. Becauſe Ithought the Thing was 
diſcover'd, and it was not fit to have ſuch a Pa- 
per remain. - 

Mr. Soll. Gen. Mr. Pendergraſs, pray will you tell 
my Lord and the Jury what you know about this 
Matter, how you came to be acquainted with it, 
who were concerned in it, and when and how it 
was to be done. 

Capt. Pendergraſs. My Lord, about the 11th 
of February laſt, I was ſent to by Captain Porter, 
where I was in the Country, to come to 'Town ; 
the 13th of February I met him at the Blue Poſts 
in Spring Garden ; we dined there, and he told 
me of a Deſign that was on Foot, to take away 
the King's Life, and that Sir George Barcley, and 
other Officers, were come on purpoſe out of 
France, in order to execute the ſame. I was ve 

uneaſy when he told me of the Thing, bur I faid 
nothing till I had an Opportunity of waiting 
upon my Lord Portland, which I did as ſoon as 
I could, and acquainted him with the whole Mat- 
ter of the Deſign, and deſired him to acquaint the 
King: This was upon the Friday Night, which 


was the 14th, and he told me the King had a 


mind to ſpeak with me; and afterwards my 
Lord Portland carried me into the King's Cloſet, 
where the King ask'd me ſome Queſtions. I told 
him what I knew of the Deſign, but deſir'd to 
be excus'd from naming any Perſons, becauſe my 
Intention was only to prevent ſuch a barbarous 
Action, and I was reſolv'd not to be a Witneſs. 
The King promiſed me I ſhould be fafe, and 
preſs'd me to name them, and aſſur d me I ſhould 
not be forc'd to come in as an Evidence; upon 
which I did tell all that I knew, and went out of 
Town with Mr. Porter as reſolving not to be an 
Evidence ; but being ſatisfied, after we were 
taken, that Mr. Porter, who had engaged me in 
it, had himſelf diſcover'd, and accus'd me, I 
thought my ſelf diſcharged from any Obligation 
of Honour in concealing it, and am willing togive 
an Account of any thing that I know. 

Mr. Att.Gen. We know you do it voluntarily, 
as you did it at firſt honourably, and therefore, Sir, 
we deſire yon would pleaſe to give an Account of 
your Knowledge in the Matter. 

Capt. Pendergraſs. My Lord, as I told you be- 
fore, the 11th of February I was ſent to by Capt. 
Porter into the Country, where I was with Mr. 
Bryerly, to come to Town; accordingly the 3th, 
which was the Thurſday, I came to Town with 
Mr. Bryerly, and found Capt. Porter at the Blue 
Poſts in Spring Garden, and we dined there, There 
was Keyes, and Bryerly, and Porter, and I in Com- 
pany, where he acquainted me with the Deſign, 
We had no further Diſcourſe that Day ; the next 
Day we dined at the Roſe Tavern in „ 
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where there was Xing, Bryerly,Craubourne, Porter, 
and 1 dined together. | 

King. Tray, was it by way of Rendezyous Or 
ſet Meeting? 

L. C. J. Ilolt. Look you, you mult ſtay your 
Time before you ask any Queſtions of the Wit- 
neſſes; you ſhall be heard, when your I ime comes, 
as fully as vou deſire. Go on, Sir. | 

Capt. Pendeig. This was Friday the 14th of 
February, we had fome Diſcourſe about the 
Matter; Captain King and Captain Porter went 
away, and then I went ro my Lord Portland 85 
and was by him introduced to the King. The 

15th I came to Captain Porter s Lodgings, and 
he was getting ready, in Expectation of Notice 
whether they ſhould execute the Deſign that Day 
or no. While he was getting ready, I goes to 
the Hue Poſts, where was Kenrick and Shervourne, 
and Mr. Bryerly, and there we were drinking a 
Glaſs of Wine, and in comes Durant, who was 
an orderly Man that lay at Kenſington to give In- 
telligence; and Brycriy, directed him to Capt Por- 
ters Lodgings to carry the Intelligence which he 
brought that the King intended to go out that 
Day ; upon that he went away to his Lodging, 
and Capt. Porter came a little time after, booted, 
to the Blue Poſts, and there he dind; within an 
Hour or two after Capt. Porter came in, Mr. Char- 
nock ſent a Note to Capt. Porter, to tell him, the 
King did not go that Day, and 1o there muſt be 
Counter Orders; Capt. Porter told me it was his 
Hand ; the Note was figned R. Robinſon, and he 
ſhewed me the Note, and acquainted me and the 
reſt of the Company, that they were diſappointed 
that Day, ſince the King did not go; there we 
dincd, and drank a Bottle of Wine, The next 
time we met, there was Mr. King, and Mr. Keyes, 
and Mr. De la Rue, at Mr. Porter's Lodgings; this 
was Saturday the 22d in the Morning, there we 
had ſome Dilcourſe of the Matter; and Capt. Por- 
ter, upon Notice from Capt. Charncckof the King's 
intending to go abroad, had ſent a Liſt of his 
Men, and receiv'd back a Liſt of Capt. Charnock's, 
and Capt. Porter, and De la Rue, and we went to 
the Blue Poſts to dine, where we had an Account 
afterwards, that the King did not go, and ſo 
there was another Diſappointment; and a little 
after eyes came in, and ſaid, the Guards were 
come home all in a Foam, and the King's Coaches 
come back to the Mews. Capt. Porter then thought 
all was diſcover'd, and ſays he, I will go into the 
Country; Mr. Pendergraſs, will you go with me? 
With all my Heart, ſaid I; ſo we ſent Keyes to 
get our Hortcs ready; we lay at p/om that Night, 
and from thence to another Place we went the 
next Day, where we lay till T harſday Morning, 
when Captain Porter, Mr, Keyes and I was taken 
together, the Place was called Leatherhead, in 
Surrey, whence we were brought up to Town; and 
have remained Priſoners ever ſince. 

Mr. Att. Gen. Which of the Priſoners were 
there preſent upon the Saturday the 22d at Capt. 
Porter's Lodgings? | 

Capt. Pendergraſs. There was Capt. King and 
Mr. Keyes. 

Mr. Att. Cen. Pray was there any Diſcourſe 
about a Gun, and who was to have it? 

Capt. Pend. Capt. Porter told me there was a 
Muſquetoon that he had would carry or $ Bullets, 
and I ſhould have it, being ta joyn with Sir George 
9 to ſet upon the King's Coach, and directed 
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me to be ture to ſhoot ſome of the Horſes to ſtop 
their Courſe if they ſeemed to drive furiouſly 
away; and Mr, Cranbourne was the Perſon that car- 
ried the Meſſages from Mr. Charnock to Mr. Porter. 

Mr. Sl. Gen, Do you remember, Sir, that Keyes 
ſaid the Guards were come back? 

Capt. Pendergraſs. Yes, and that they were all 
in a Foam, and the Coaches were come back to 
the Mews Gate, and one of my Lord of Oxford's 
Regiment told him there was ſomething extraordi- 
nary mutter'd among the People, upon which they 
concluded it was diſcovered \ 

Mr. Att. Gen. Will the Priſoners ask him any 
Queſtions ? 

Char. King, and Keyes. No. 

Mr. Att. Gen. Then I muſt beg the Favour ofmy 
Lord Portland to give himſelf the further Trouble 
of acquainting the Court how this Gentleman be- 
haved himſelf in reference to this Diſcovery. 

E. of Portland. My Lord, it was, as he has 
acquainted you, This Gentleman came to me 
upon the Friday Night, and told me of it; and 
then upon the ſame Friday Night, which was tae 
14th, I think the Night before the firſt time that 
it was to have been executed, and declarcd his 
Abhorrence of ſuch a barbarous Buſineſs: And he 
told me hisDefign of coming into it, and keeping 
Company with them, was to fave the King's Lite 
by acquainting me with it, and diſcovering it, 
waich he would do upon a Promiſe that he ſhould 
not be uſed as an Evidence, nor preſſed ſo much 
as to name Names, which Promiſe I made him, 
and the ſame Promiſes were made him that Day 
ſeven-night, when I carried him to the King. 
But the King preſſing him to name their Names, 
aſſuring him he ſhould beſafe and not forced to 
be an Evidence, he did then name the Names 
under that Promiſe from the King. 

Mr. Att. Gen. Pray, my Lord, who was by then 
beſides your Lordſhip ? 

E. of Port. My Lord Cuts. 

Mr. Att. Gen. We muſt defire my Lord Cuts 
will pleaſe to be ſworn. CWhich was done.) 

Mr. Soll. Gen. Pray, my Lord, will you pleaſe 
to acquaint the Court and the Jury what happen'd 
at that time. | | 

L. Cuts, My Lords, I was in the King's Cloſet 
that ſame Friday Night when Mr. Pendergraſs was 
brought in there : *T'was, as near as I can remem- 
ber, between 12 and 1 a Clock at Night; no 
Body was preſent but my ſelf, with the King, 
when my Lord Portland came in with this Gentle- 
man: All that he ſaid to the King at firſt was, 
that he had a Diſcovery to make of a Deſign to 
aſſaſſinate his Perſon, if that his Name might 
not be made uſe of, nor he forced to be an Ac- 
cuſer or a Witneſs. And therefore deſired to be 
excuſed if he ſaid no more; then deſiring the King 
not to go out the next Day, but to take care of 
himſelf, becauſe there were ſome Perſons had re- 
ſolved to aſſaſſinate him coming home; but begg'd 
to be excus'd from naming Names, for he ſaid 
he would rather die than betray his Friend, and 
he thought it enough that he had ſaved his Ma- 
jeſty's Life. It was above half an Hour before 
the King could perſwade him to name Names, 
and he would not till the King had given him 
his Word and Honour that he ſhould not be 
obliged to be a Witneſs, and then he did name 
the Names. Afterwards when Captain Porter and 
Mr. Pendergraſs were taken, as my Station obliged 
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me to give Orders, and require Intelligence, and 
aſſiſt at the ſecuring and Examination of the Con- 
ſpirators, I happen'd to ſee them before they 
were carried into the Council, and preſently knew 
Mr. Pendergraſs to be the Perſon that was with 
the King that Fyiday Night; I had a great Com- 


paſſion to ſee Gentlemen and Officers, whom J 


had ſome Knowledge of before, in ſuch a Condi- 


tion, and I told them naturally what my Opinion 


was: Mr. Porter did ſeem ſorry for what he had 
done, and inclin'd to make the King that 
Atonement for his Fault which he has now done. 
When I came out and told Mr. Pendergra/s this, 
and thac Mr. Porter had named him, and owned 


the whole Matter, I only gave him my Opinion 


upon it, that I thought he was diſcharged from 
any Obligation of Friendihip : and he ſeemed then 
inclined to do the ſame likewiſe that Mr. Porter 
had done. 

Mr. l. Gen. Swear Thomas Bertham. {IWhich 
<as done.] Pray do you give my Lord and the 
Jury an Account how long you have known 
Mr. Ch2rncck to be engaged in this Conſpiracy: 
Tell your whole Knowledge as to him. 


Mr. Berth. The $th or gth of February laſt J 


Vas croſſing Covent-Garden, I lit upon one Mr. 


Trevor, who is now in N-wgare, and he told me 
he was going down to Mr. Charnock's Lodgings, 
and that he heard him ſay he wanted to ſpeak with 
me; I told him he had no Buſineſs with me nor 
I with him that I knew of: But he prevailed up- 


on me to go with him, and when we came to Mr. 


Charncock's Lodgings, he met me in the Entry. 
Mr. $1. Cen. Who did? 
Mr. Berth, Mr. Charnock did. He told me he 
wanted to ſpeak with me, and took me into a 
back Room, becauſe he had Company in his own; 


and he told me the King, that is, King James, 


was a coming, and there was a Piece of Service 
to be done before he could come, and if I would 
aſſiſt in it, it would anſwer my Expectation. I 
asked him what was to be done? He anſwered, 
you muſt only go abroad to take the Air, you 
will ſee ſeveral of your Acquaintance there. I 
deſired to know what was to be done? He ſaid it 
was to cut off this Spark or to take off this Spark, 
I can't tell which, and then the King will come 
home quietly. £45 
Mr. Att. Cen. Who were to cut him off? 

Mr. Berth, The Party that I was to meet when 
we rode out to take the Air. 

L. CJ. Who did they ſay theywere to take off? 

M. Berth. He ſaid we muſt take off this Spark, 
or cut off this Spark, I can't tell which, which I 
underſtood to be the King. 
Mr. Att. Gen. How long had you known 
Charnock ? | 

Mr. Berth. 

Mr. Cooper. 
him? 

Mr. Berth. We were in the Army together; 


By Times, ſeven Years. 
How came you acquainted with 


he was a Lieutenant in Col. Parker's Regiment, 


and I was a Trooper there then. 

Mr. Sol. Cen. What Diſcourſe was there be- 
tween you and Charnock after you heard there 
were Warrants out? 

Mr. Berth. Sir, J have not yet done with what 


. paſt at his Lodgings. He asked me if I would ac- 


cept of being one in the Buſineſs? I told him I 
could not engage in it, for I had diſpoſed of my- 
{elf otherwiſe. So we came out of that little 


peaceably here. 
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Room, and he deſired me to come into his Room 
and drink a Glaſs of Wine: There were three 
or four Gentlemen that I did not know; and then 
there was one Mr. Chambers, and Mr. Trevor, and 
Mr. Lee, which Mr. Chamvcrs fetch'd afterwards 
in there. 

Mr. Att. Cen. He would not be engaged there 
beca uſe he had otherwiſe diſpoſed of himſelf: In- 
deed, he was engaged with Sir //*/1i22 Perkins. 

Mr. Berth, Aſter I came in I obſerved great 
Mhiſperings among the Company, and frequent 
calling out of Mr. Charrock for private Diſcourſe; 
but there was no other particular Diſcourſe about 
this Matter that Night. 

Mr. Sol. Cen. Pray when did you ſee Mr. 
Charnoch again, and where? | 

Mr. Berth. At another time, which was the 22d 
of February, I met him at Lincolus-Inn back Gate; 
and meeting me there, he called me aſide, and 
took me within the Inn upon the Pav'd- ſtones; 
we took a Turn there: He told me Warrants 
were out againſt us, as he heard, and we had as 
good, if I would come to his Lodging, go out to 
Kenſington and do the Work at once and take him 
off, and then weſhall be quiet, and have the King 
I am ſure he cannot ſay that 1 
do him a Word of Wrong in what I have ſaid, he 
knows it all to be true. 

Mr. Cooper. Has any Body ele engaged you 
in this Matter? Do you know one Low!tck * 

Mr. Berth, Tf that be neceſſary I will tell it. 
But this is all that I know of any thing of the 
Priſoners; only Mr. Charnock did ask me as to 
Mr. Trevor, what I thought of him, whether he 
might truſt him? I told him he might do what he 
pleaſed. 32 

I. C. J. H. Mr. Charnocꝶ will you ask him any 
Queſtions? for his Evidence relates only to you. 

Char. No, I think not. Pray did J ſend for you? 

Mr. Berth. I met Mr. Trevor, and he told me, 
he was coming to your Lodgings, and that you 


deſired to ſpeak with me: And when I came, you 


told me your ſelf you wanted to ſpeak with me: 
Indeed I knew no Buſineſs you had with me, or 
I with you. 

Mr. Att. Gen, We have one more Witneſs, 
and that is one Mr. Boyſe. ( Ii ho was ſworn) 

Mr. Sol. Gen. Pray, Mr. Boy/e, will you give an 
Account when you were ſpoke to about this De- 
ſign, and by whom? 

Mr. Boy/e. On Friday the 14th of February I 
went to viſit Mr. King, and he was the firſt that 
ever told me of the Buſineſs; it was in his own 
Chamber, he told me there was a great Under- 
taking in Hand, and he had put my Name into 
the Liſt, and if I would make one, I ſhould have 
a Horſe ; and he asked me if I had any Boots? 
I faid No. He deſired me to ſee if I could get any, 
and to meet him in the Afternoon at the Roſe- 
Tavern in Covent-Carden ; but in the mean time he 
bid me go to Mr. Knightley and he would inform 
me further. I went to Mr. Xnightley, and I came 
to Mr. King again in the Afternoon at the Ro/c- 


Tavern, and he deſired me not to be out of the 


way the next Day, but to be at my Lodging, 
and he would come or ſend for me; and I had 
Twenty Shillings of him to buy Boots, and he 
ſtill referr d me to Mr. Knightley: When Icame to 
Mr. Knightley I was told there was nothing to be 
done that Day: But I was deſired to be always in 


the way, for the Buſineſs would ſoon be over. 'T his 
is 
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is all the Diſcourſe that Day. After that I met 
Mr. King ſeveral times, who till referr'd me to 
Mr. Knightley, and when I asked him for my 
Horſe, he told me I ſhould have one allotted for 
me time enough ; and when this Thing was done 
we ſhould be happy: Burt he nevertold me it was 
to take off the King. | 

Mr. Att. Gen. Pray what did you underſtand 
was to be done ? 

Mr. Boyſe. I did believe I ſhould know further 
of it; for I would not have engaged till I did 
know. But he did not tell me it was to take off 
the King, or what it was. This, to the beſt of 
my Memory, is what I know of the matter. 

Mr. Att. Gen. Pray when did you come from 
France ? 

Mr. Boyſe. He told me indeed ſeveral were 
come from France, and that the King would land 
very ſpeedily. 

Mr. Att. Gen. But when did you come ? 

Mr. Boy/e. I came the Beginning of Zune laſt. 

Mr. Att. Gen. Do you remember nothing about 
Sir. George Barcley * 

Mr. hoy/e. Yes, he told me Sir George Barcley 
would command the Party, and that there were 
about forty or forty-five, that were concerned in 
the Deſign. 

Mr. Soll. Gen. Do you remember nothing elſe? 

Mr. Boyſe. No truly, I do not remember any 
thing more concerning Mr. King. 

L. C. 7. H. Mr. King, will you ask him any 
Queſtions? for what he ſays relates only to you. 

King. No, my Lord. 

Mr. Att. Gen. 'Then we have done, my Lord ; 
we reſt it here till we hear what they can ſay. 

L. C. J. H. Mr. Charnock, The King's Council 
have done all the Evidence they deſign to give, 
and now is your Time to make your Defence. 

Charnock. My Lord, I have taken ſome Notes 
of the Evidence, and made ſome Remarks, which 
mult be my Defence; and I ſhall take them in 
Order of Time as they were given: The firſt is 
Capt. Porter ; and the main Evidence he hath given 
againſt me, is my informing him that Sir George 
Barcley was come from France, with a Com- 
miſſion all written with King James's own Hand, 
thereby authorizing us to raiſe War againſt the 
Perſon of King Milliam. But then he ſays at the 
{ame time, I told him Inever ſaw it; and I know 
not how I ſhould? for it is impoſſible to ſee a 
Thing that is inviſible, a Thing that never was 
in being, and to ſuppoſe that ever there ſhould be 
ſuch a Commiſſion under the King's own Hand, 
and writ with his own Hand, is ſuch a Contra- 
diction to all Senſe and Reaſon, that no ra- 
tional Man can be guilty of; and therefore I hope 
the Court and the jury will conſider of it, and 
reject it all as a fooliſh, idle, nonſenſical Fiction 
and Story. Itis very well known that King James 
has always had, and ſtill has, notwithſtanding 
his preſent Sufferings and Circumſtances, his Mi- 
niſters of State about him, in how ſlender a Con- 
dition ſoever they may be, or be repreſented to 
be. He has my Lord Middleton as his Secretary 
of State, he has been all along with him, and it is 
not ſuppoſable that he ſhould put himſelf to the 
Trouble of Writing any Commiſſions with his 
own Hand, when there were others enough to do 
it for him, and he need only ſign the Top of it 

James R. much leſs is it ſuppoſable, that he ſhould 


give any ſuch Commiſſion as this that they ſpeak 
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of, and write it all with his own Hand, and that 
Sir George Barcley ſhould bring it over. This is 
ſuch a nonſenſical ridiculous Story as ought to be 
rejected with Scorn and Contempt, and is onl 
fit to be laughed at: I hope every body will loo 
upon it as ſuch, and think that ſuch Evidence is 
very incredible. | Wo 
My Lord, Another 'Thing that I obſerve out of 
Capt. Porter's Evidence is this: He fays, he and 
I was to command a Party ; he knows what he 
himſelf intended to, but 1 am ſure I know of no 
Party that I was to command. It is all a Dream, 
a meer Dream and a Fiction. He thinks fit to ac- 
knowledge his own Guilt of a very bad Crime, and 
he may accuſe himſelf as long as he will, but I 
think that will not make me guilty of any ſuch 
Thing, only becauſe he ſays ſo: He does not fay 
what Men they were, or who they were; and it 
cannot be an Overt-Act, unleſs he can tell who 
they were. He fays Sir George Barcley and I met 
at the Sun Tavern in the HFrand, and at ſeveral 
other Places where this Matter was diſcourſed of, 
and a great many were ſuppoſed to be in the 
Aſſaſſination, to the Number of Forty ; but he 
does not mention any thing then of its being diſ- 
courſed who they were to be: And is it ſuppo- 
{able when the Deſign he talks of was ſo near 
being put in Execution, it ſhould not be known 
who ſhould engage in it? For my Part, I deny 
that ever I was with him at any Place where 
Sir George Barcley, or any Body elſe, talked of 
any ſuch thing. When I was examined before 
the Council, my Lord Keeper asked me when I 
ſaw the Duke of Berwick © I thought it not fit to 
anſwer that Queſtion, becauſe I knew the Duke 
of Berwick was out-law'd here, and I might ac- 
cuſe myſelf if I acknowledged having been in 
his Company, tho' it were at St. Germains. But 
I faid I never believed he was in London, and I 
do not believe he was. I heard that Colonel 
Parker was in England, but I did not ſee him; 
and as to the Major-General and other Officers, 
they talk of, it is all a Jeſt to me, and it is no 
way at all to be believed or credited ; that be- 
cauſe other Men have Notions of Caſtles in the 
Air, 1 muſt be fo fooliſh as to believe ſuch Im- 
pertinencies too. He ſays I ſent him a Liſt of 
Men, and written with my own Hand, and ſub- 
ſcribed with the two Letters of my Name; he 
does not ſwear he ſaw me write it, and Simili- 
tude of Hands was never thought good in Crimi- 
nal Cauſes; and I believe it was never look'd 
upon for Law, that it ſhould be a good Evidence 
for a Man to fwear ſuch a Writing was another 
Man's own Hand, unleſs he ſays he ſaw him 
write it, and kept it in his own Cuſtody till it 
ſhould be produced as Evidence, and produce it 
in open Court, and not let it go out of his Cuſtody 
till then. All theſe Things I apprehend, the Law 
judges neceſſary to make a good Proof of a Writ- 
ing to be of a Man's own Hand; but here is 
nothing of that here: Here is nothing produced, 
nor does he ſay he ſaw me write it; and fo I 
think it all goes for nothing, a meer idle Inven- 
tion of his own. My Lord, upon this Evidence 
there is not any poſitive Proof of my doing an 
Overt Act, by buying of Arms or Horſes, or 
writing Letters, or any thing of that Nature; 
and I hope if I ſpeak irregularly, your Lordſhip 
will pardon me; I am no Lawyer, and I have no 
Aſſiſtance but my own nonſenſical Notes to de- 
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pend upon for my Defence. My Lord, he ſpeaks 


about Horſes that were to be provided, but there 
is no Proof of that; I never bought any Horſes, 


or borrowed any; nay, nor is there any Proof, 
that while this bloody Aſſaſſination that he owns 
himſelf to have contrived and carried on, was 
on foot, I had not ſo much as a Horſe any where, 
and that I hould be to vain to get Men to engage 
in ſuch an Expedition with me, and have never a 
Horſe: my ſelf, is very ſtrange. The Conſpiracy 
he ſays was depending a long while, and when- 
ever it was to be put in Execution, we were to 
go expeditiouſly to work, leſt it ſhould be diſ- 
cover d; and tis very ſtrange then that I ſhould 
never have provided the leaſt thing in the World 
ro do it with! neither Arms, nor Horſe, nor 
any thing: For there is no Proof of any ſuch 
thing againſt me, but only Talk, as he is pleaſed 
to ſwear, to take my Life to fave his own: And 


I hope your Lordſhip and the Court will declare 
to the jury, that here is no Evidence of any 


Overt Act againſt me. | 

My Lord, there is another Thing he ſays againſt 
me: He ſays he had a Note from me by the 
Name of Rolinſon, to countermand the Orders 
upon the 15th: My Lord, The Jruth of that 
would depend very much upon the producing of 
that Note, then it would be ſeen whether it was 
my Hand, and what it contained, and what it 
related to: For my Part I utterly deny I ever ſent 
any ſuch Note wherein there was a Word of the 
King, or of any Fact of this Nature that was to 
be committed, or any thing relating to it, if it 
were true that I had written any Note to him 
at all; and I hope the Jury will conſider, and 
the Court will direct them ſo to do: For I 
know not that they are any more skill'd in the 
Law than my ſelf, and therefore I hope your 
Lordihip will give them ample and true Directi- 
ons, what is Law and what is not Law, and what 
is Evidence and what is not Evidence; and this 
cannot be Evidence to affect me at all, there be- 


ing nothing that doth appear or is produced. 


My Lord, he ſays, there were four that were 
to go with Sir George Barcley, that were to be ap- 
pointed out of each Party; he does not ſay I na- 
med any, nor does he name any himſelf ; but 
it ſeems they knew what was to be done; and 
truly if any 'Thing was to be done, they knew it 
themſelves (and no Body elſe that I know of) 
who ſwear to fave their Lives, and get a Reward, 
If the four were to be out of the Party, which 
he calls his own, he knows them beſt, and I be- 
lieve the Party was his own, and the Plot his own 
too, and no Body's elſe; he does not ſay that 1 
appointed any one, he only fays there were four 
to be appointed out of a Party, which Party was 
in Nubibus, and fo is the whole Deſign, unleſs it 
be in his Head, fr-m'd there by his own Invention, 
for it only exiſts there that J know of. 

My Lord, theſe Obſervations I make upon Cap- 
tain Porter's Evidence: The next Witneſs is Mr. 
De la Rue, and he is a very good Evidence indeed, 
if Hear-fay be to be believ'd ; he ſays I was very 
ſhy of diſcourſing with him about it, that I told 
him it would come to Nothing, without ſaying 
what would come to Nothing, not that the Plot 
would come to Nothing, for there was nothing 
at all ſpoken of any Plot, much leſs of a 


Deſign to Aſſaſſinate the King. This is all that 


he ſays, as to me, of his own Knowledge, all 


the reſt relating to me is but what Captain Pc;. 


ter told him. But to begin with the Beginning 


of his Evidence, he ſays one Thing which is ve- 


ry odd, that at the Ro/e-Tavern, the laſt Vear, 


there was a Conſultation about carrying King 
Il illiam away into France, in a Veſſel alive, and 
that Sir Riliam Perkins ask'd him whether he 
would go along with me to Deale, to procure a 
Veſſel to carry the King over: He might as well 
have ask'd him to go with me to Conſtantinople, or 
any other Place in the World, as to Deale, and 
abour any other Employment, as that. A pretty 
Sort of I hing, that I ſhould go to Deale to hire a 
Veſſel to carry the King over into France; I that 
know no Sea-Man, or any Maſter of a Veſſel at 
Deale, that I ſhould be employ'd to hire a Ship be- 
fore the Deſign was form'd, as he ſays it was not 
come to an Head. If we had got the Prince of 
Orange into our Power: If we had King 11121; 
in our Power, how was it poſſible we ſhould ever 
have carry'd him to Deale? I cannot but think 
any one would believe us Mad-men to entertain 
ſuch a Chimera in our Heads. What nonſenſical 
Stories are all theſe, that we ſhould carry King 
Hilliam to Deale, and I hire a Ship to tranſport 
him to France! I hope the Jury, and all that hear 
it, will confider what ridiculous Stuff theſe Men 
talk of, as Evidence againſt Men for their Lives. 
Then he talks of my coming in a Coach to the 
Nagg's-head Door, where I was very ſhy of let- 
ing him ſee me, and afterwards, when I came our, 
ask d him to go into the Company; bur he was 
angry that they had deny'd to admit him before, 
and fo would not go up: What a ſtrange Sort of 
a contradictory Story is all this? here was a Con- 
ference it ſeems, appointed the Night before to 
be at that Place, when Captain Porter, and Cap- 
tain King, and Mr. Knightley were juſt come from 
viewing the Ground, and were to make their Re- 
port, and Porter told him of it, and yet they 
would not admit him, and I was ſhy of him, and 
yet ask'd him to go up: What contradictory Non- 
ſenſe is this? it muſt needs be look'd upon as 
improbable or impoſſible to be True, that J ſhould 
ask him to go up into ſuch a Company, where 
ſuch a mighty Conference was to be had about 
ſuch a great Tranſaction, when J had ſhewn my 
ſelf apparently ſhy of him, by falling back in 
the Coach, as being unwilling to let him ſee me; 
I hope the Jury will confider the ſelf Contradicto- 
rineſs and Improbability of ſuch Evidence. Then 
there is another Thing, and that is, what he ſays 
Captain King ſaid he did not believe it would come 
to any Thing, becauſe he did not like me as being 
no Soldier, 2 I was for keeping out of Danger, 
and having an eaſy Poſt : If he means I had 1:0 
Mind to be in a Plot, he was in the Right of it; 
for no Man in his Senſes, would ever be engaged 
in any ſuch deſperate Deſigns, where there is ſuch 
apparent Deſtruction in view: ſo I cannot appre- 
hend what there is in that of any Objection againſt 
me, or any Proof that I had a Hand in this Plot, 
becauſe 1 deſired to keep out of Danger. It was 
faid that I was to have attacked the King, with 
Sir George Barcley ; but Captain Porter ſays, we 
were to be together, to attack the Guards; and 
both can't be true, nor indeed is either of them 
true, but a Figment and Invention of their own: 
Then he ſays he ask'd Keyes for a good Sword, 
and he told me I had a very good one: is true, 


I had a Sword, 1 always wore one, but it does 
not 
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w that that was to be employ'd upon 
ſuch 1 as this. And then he tells 
you a Story again of Captain Porter's having a 
broad. flaming two-edg'd Sword. But what is 
all this to the Purpoſe? Does this prove any 
Thing againſt me, that I conſented ro, or was en- 
caged in any ſuch bloody Deſign, as this. He ſaith 
that on MHedneſday he came to me, and ask'd me 
of the Affuir, how it went on; he dothnorſay what 
the Affair was, nor he doth not ſay it was about kill- 
ing the King; nor indeed is it probable ir ſhould 
be, for he ſays I was always ſhy of him, and that 
ke could never get any Intelligence but from Cap- 
rain Porter. He faith J told him it was a Thing 
would not admit of being delay'd, and that only 
three People ſhould know ſuch a Thing; but 
ſill he doth not tell you what this Thing was, 
and therefore I do not apprehend how this ſhould 
allect me, as Evidence of my intending to Aſſaſſi- 
nate the King. He faith he had it from Captain 
Porter, that Mr. Chambers was an orderly Man, 
a Word I do not underſtand, to convey Intelli- 
gence to me; and that Durant was an orderly 
Man, to convey Intelligence elſewhere : Still 
this is all but what Captain Porter told him, 
and there is no Proof that I ſent Mr. Chambers 
any where ; Chambers, I acknowledge I know, he 
is a poor Man, and my Lord Chief Juſtice Treby, 
I ſuppoſe, cannot but remember that he was in 
Priſon, and try'd before him, upon the Account 
of Piracy; I muſt needs ſay, I thought him an 
honeſt Man becauſe he had ſerv'd with me in 
Trelaud: J knew he was in great want, and there- 
fore I gave him his Diet and Lodging ; there is 
no Proof that I furniſhed him with Money, but 
I acknowledge I did with Bread and Drink, to 
keep him from Starving ; that I think was an 
Act of Charity, but it cannot be interpreted, nor 
is there any Proof to warrant it, that it was with 
any ill Deſign, or that I gave it him to hire him 
or engage him to any ſuch Purpoſe. My Lord, 
they would make it as if the Perſons that were 
intended to be employ'd in this pretended Plot, 


were to be regular Troops, and to have Courts 


of Guard, and to be diſpos'd of into Quarters, and 
this was to be done by theſe orderly Men: I pro- 
feſs I know not what to make of it, it is ſuch a 
Medley, a Fancy, and a Chimera, that it is per- 
fectly Unintelligible, whether theſe were to be 
general Officers, or private Centinels, or what. 
Then, my Lord, hefaith Cranbourne brought a Liſt 
from me to Captain Porter, with R. C. at the Bot- 
tom: Fir/?, that he does not prove that it was my 
Liſt, nor doth that R. C. being at the Bottom 
of the Liſt make me a Partner in this Conſpi- 
racy. Then he faith that Cranbourne came to 
the Hlue- Paſis, as from me, to acquaint them of 
the Diſappointment, becauſe the King did not go 


out that Day: Surely, my Lord, I need not trou- 


ble you with ſaying any thing to this, for it is 
all, as to me, but Hearſay ; and what am I con- 
cernd in that which other People talk amongſt 
themſelves? tho they do uſe my Name, how can 
help that? My Lord, he faith himſelf that he 
intended to diſcover this Conſpiracy a Year ago, 
but the Thing failing then, which how ridicu- 
lous it was I obſeryed before, he let it alone for 
that Time; but when I met him at the Naggꝰs-· head 


Door, and he was ſo angry for their not admitting 
him into their Company, which was three Weeks 


before this Deſign they talk of was to be execu- 


for High-Treaſon. 


573 
ted, he had a Mind to go to the Secretary's, and 
get Warrants and Meſſengers to apprehend us; 
and he faith he hath often come to me, to ask 
about the Affair, as he calls it, but 1 was till re- 
ſerv'd and ſhy, and told him nothing would come 
of it. From all this I would obſerve that I have 
very good Reaſon to look upon him to be no 
Evidence, not only for the ſame Reaſon that 1 
objected againſt Mr. Porter, that by his own Ac- 
knowledzment he is ParticepsCrimints, but his com- 
ing to me after he reſolved to diſcover, plainly 
declares, that he ſet himſelf to be a Trapanner, 
and no Trapanner can, in the Judgment of any 
honeſt or underſtanding Man, be a credible Per- 
ſon as an Evidence to take away any Man's Life: 
I am ſure what he ſaith of my Shyneſs to converte 
with him, and his own frequent Attemprs to con- 
verſe with me, ſhews plainly, he was willing co 
trapan me, for ſo he himſelf faith. He came to 
me ſeveral Times, and took me aſide, to ask how 
the Affair went on, but he did it only to enable 
himſelf, to make the better Ditcovery, which 
makes him ten thouſand times worte, than if he 
had only gone at firſt and told what he prerends 
he knew, and afterwards forbore the Company. 
Belides, my Lord, as to tro panning, I have read 
in a Book of Sir Robert Atkins, that to Le Parti- 
ceps Criminis, proves a Perſon to be a bad Man, 
and conſequently not ſo Credible, eſpecially if it 
can appear the Witneſs has trapann'd the Priſo- 
ner into the committing the Crime; then the 
Witneſs will appear to be guilty of a far more 
higher Crime than the Priſoner, and thercfore 
ought not to be believ'd as a credible Witneſs 
againſt the Priſoner, for he is a credible Witneſs 
that has the Credit of being a good and honeſt 
Man, which a Trapanner cannot have ; and this 
Trapanning proves withal that the Trapanner 
dig bear a Spight and Malice againſt the Perſon 
trapanned, and intended to do him a Miſchief, 
and deſign'd to take away his Life: Shall ſuch a 
one, /ays be, be a credible Witneſs, and be be- 
lieved againſt him? God forbid! 

My Lord, as to Mr. Pendergra/s, who is the 
next Witneſs, I do not take my ſelf to be much 
concerned in all he faith. I think I have ſeen him 
but once of a great while, and that was on the d- 
neſday or Thurſday before I was taken up; but, m y 
Lord, I have this to ſay to his Evidence, I deſire 
your Lordſhip to obſerve I was not in the Procla- 
mation, though he was: They took Occaſion to 
have me ſecured as a Colour, or to fave Expen- 
ces, 1 ſuppoſe, while they themſelves went out of 
the Way, to have their Names put into the Pro- 
clamation; that ſome Body might colourably take 
them, and get the King's Money. All that he faith 
of me, is, that Cranbourne brought Meſſ. ges from 
me: One Time writ a Note, ſign'd R. Robinſon ; 
another Time I ſent a Lift ſubſcribed R C and 
that Porter ſhew'd him them both; but all this 
is but Hear-fay ſtill out of the Mouth of Por- 
ter, and can be no Proof at all againſt me. He 
faith, upon the Diſappointment he and they 
went to I hom, which to me ſeems a very remark- 
able Thing; for if he ſay true, it is plain, this 
was before by him diſcover d at Court - and rome 
it ſhews, that he had a ſtrong Deſign of getting 
Money, and taking away People's Lives i pon that 
Account; and that Capt. Porter was in the ſame 
Deſign: For De la Rue ſaith, Captain Porter Kd 
him to go with them, as well as Pendergraſs Now 
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674 150. The Trialof Charnock, King, and Keyes, 8 W. III. 


can it be ſuppoſed, that theſe three ſhould agree 
to go together, unleſs they were in a Combina- 
tion, as it appears they now are? And I cannot 
but think, the Court and the Jury will think it 
reaſonable to believe: For if I was in a Plot of 
ſuch a Nature as this, and ſhould hurry out of 
Town after J had diſcover'd it, with three or 
four of the People that were concern'd in it, and 
ſome of them atterwards pretend to be Diſcover- 
ers too, nobody in the World can believe but they 
contriv'd the I hing amongſt themſelves, and went 
out of Town only for a Colour, that they might 
be put in the Proclamation, and pretend to be ta- 
ken, to entitle themſelves to the Reward. 

L. CJ. Really, Mr. Charnock, I am loth to in- 
terrupt you in any Part of your Defence, but I 
do not underſtand what you mean by this, and I 
very willingly would underſtand you if I could. 

Mr. Char. My Lord, I ſay, I look upon it, that 
they were all combin'd together in a Deſign to get 
the King's Money, and take away our Lives; that 
Porter ſhould defire them to go with him, into the 
Country, and particularly Mr. Pendergraſs, who 
diſcover d this to the King, and then that he 
ſhould agree to go with him. 

L. CJ. Truly, I do not underſtand the Force 
of your Argument; that becauſe upon the ſuppo- 
ſed Diſcovery, Capt. Porter went to Epſom, and 
Mr. Pendergraſs went with him, therefore thismuſt 
be a Deſign between them to ger the King's Mo- 
ney, J cannot any way ſee how that muſt follow. 

Char. Pray, my Lord, to what End ſhould he 
run out of Town, upon the Apprehenſion of the 
Diſcovery, and with Captain Porter too, when he 
actually had got the King's Promiſe that he ſhould 
be ſafe, and not be a Witneſs, unleſs it were a 
Combination betwcen them, in order to ſet up as 
Witneſſes againſt us, to get the King's Money? 

L. C. J. Tl tell you why he was willing to 
go with Captain Porter; becauſe he had not a 
Mind that the Diſcovery he had made, ſhould be 
any Way known to have come from him ; for 
you ſee how unwilling he was to name Names, and 
ſo kept Captain Porter Company ſtill, as his Friend, 
reſolving not to be an Evidence againſt him, 

Char. Well, my Lord, after all, I hope, what 
he faith cannot be look'd upon as any Evidence 
againſt me; becauſe whatſoever he faith relating 
to me, is about the Notes and Meſſages that he 
ſaith were brought to Captain Porter, and all of 
it can amount at the utmoſt to Hear- ſay from 
other Peoples Mouths. My Lord, the laſt Evi- 
dence that I apprehend relates any Way to me, 
is that of Mr. Bertram, and he talks of what I 
ſhould ſay to him upon theninth of February, that 
I ſhould take him into a back Room into my Lodg- 


ings, and there tell him, That there was ſome- 


thing in Hand for the Reſtoring King James, but 
there was ſomewhat to be done firſt to take off 
the Spark, or I do not know what, nor do I be- 
lieve any Body elſe doth know how to make any 


thing of it. It is a very improbable Thing, that 


this Matter which was to be ſo great a Secrer, 
and which I ſhould ſay, was not fit to be commu- 
nicated to above three People at once, I ſhould 
{end for a private Trooper, for he was no other- 
wiſe, to communicate ſo great a Matter to him; 
beſides that, I cannot, nor, I believe, can any Bo- 
dy elſe tell what to make of the Words, Taking 
of the Spark, how to conſtrue that to make it an 
Evidence of an Intention to kill the King. It 


might be probable I might ſay there was a Noiſe 
that King James would come, for it hath been 
in the Gazettes and the publick Prints, that there 
was ſuch an Expectation, and Preparation for it 
on the Coaſt of France; but it is not probable, J 
am ſure it is not true, that I ſhould ſay there 
was ſomething to be done firſt, for the taking of 
the Spark. Evidence of a 'Thing of this Nature 
ought to be plain and clear, and diſtinct: He 
doth ſay nothing that I talk'd to him of killing 
the King, or of Aſſaſſinating him, or of my ask- 
ing him to be one in any ſuch Thing, and that 
I turniſh'd him with Arms, and an Horſe on any 
ſuch Deſign, but only that he might ride out, and 
take the Air, and there he ſhould mect with tome 
of his Acquaintance : What unaccountable looſe 
Stuff is all this? It is very ſtrange, my Lord, that 
if I liked the Man ſo well, as I muſt do if I would 
ſend for him to communicate a thing of this Na- 
ture to him, that I ſhould not put it into a Method, 
that he might be one with us in the Execution ofit: 
But there cannot be any Thing inferred of that 
Nature, for which we ſtand accuſed, from any 


Words that he ſaith were ſpoken. My Lord, he 


doth ſay indeed that he told me, that he had diſ- 
poſed of himſelf otherwiſe; but that is no more 
certain, nor can be referred to any particular 
Thing, than the reſt. He might diſpoſe of him- 
ſelf to a Friend, he might diſpoſe of himſelf to 
his Wife; but what is all that to this Purpoſe? 
And he might indeed, if King 7ames came, diſ- 
poſe of himſelf to aſſiſt him, or to oppoſe him, 
or to let it alone; but all this is nothing to the 
Buſineſs for which we are here to be try'd ; it's 
all looſe, idle, impertinent Talk, and not at all 


to the Purpoſe. And then he faith, that after- 
wards, I met him at Liucoln's- Inn back Gate, and 


took him into Lincolu's-Iun, and told him, there 
were Warrants out, and we had as good do the 
Buſineſs preſently. My Lord, I dc remember I 
met him at Lincoln's- Inn Gate, and it was upon 
Saturday the Day before I was taken up, and it was 
about twelve a Clock at Noon, and I did hear 
there were Warrants out, but there never was that 
Intimacy between him and me, that I ſhould de- 
fire him to come to my Lodging, or that I ſhould 
ſupport him in any Sort. My Lord, I have made 
a few Remarks to your Lordſhip and the Jury, up- 
on the Evidence; I am ſenſible I have given the 
Court a deal of 'Trouble, but I hope you will 
conſider it is for my Life, and my All, and I hope 
you will be of Opinion, that the Evidence produ- 
ced againſt me is frivolous and weak, and that 


the Witneſſes have a very bad Cauſe of it, fince _ 


all that they talk of, if it were true, is only a Diſ- 
courſe, and they are forced to ſupply in Words, 
what they want in Fact. 

L. C. J. Have you any more to ſay, Sir? 

Char. Yes, my Lord, I deſire to take Notice to 
the Court and the Jury, that the Buſineſs of bare 
Words was never look'd upon in Law as an Overt 
Act to prove a Man guilty of High-Treaſon, nor 
that ſeveral Perſons met together doth prove a 
Conſpiracy. Theſe Perſons proving that I met 
with them doth not prove that I was concerned in 
the Aſſaſſination, nor that I conſented to any ſuch 
Thing, beſides, my Lord, I am taxed in the In- 
dictment with buying Arms and Horſes for this 
Buſineſs; but there is not one Word of it pro- 
ved, or of my riding out to view the Ground, nor 
any thing, that I was to be concern'd about this 


villainous 
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villainous Act. My Lord, if 1 had bought any 
Arms, that had not bcen an Overt-Act of itſelf; 
it muſt be proved firſt that! bought them with ſuch 
an Intent to employ them about ſuch a Buſineſs; 
and it neither is, nor can be proved, that 1 fur- 
niſh'd any Body with Horſes or Arms: And there- 
fore the bare Buying of Arms of itſelf, as far as I 
am informed of the Law, would be no Proof of an 
Overt Act. To prove an Overt Act of Treaſon by 
the buying of Arms it muſt be prov'd that Ideclard 
{ome way that I bought them with ſuch an Intent, 
or elſe it is no Proof at all; but now if you have no 
Evidence that I bought any Arms at all, I look upon 
ir, that thereis no Poſſibility to make that an Overt 
Act. If you pleaſe, my Lord, to bear with me to 
give you the Trouble of reading fome ſhort Notes, 
which I have taken out of ſome Law-Books about 
Overt Acts. | 

L. C. 7. No, the Court won't think it any 
Trouble: Make your Defence as well as you can, 
and take your own Way. 

Char. My Lord, I hope you will allow what hath 
been collected out of the Books of Law as to Overt 
Acts: 'There is Hales's Pleas of the Crown is poſitive 
in it, That an Overt Act mutt bealledged in every 
Indictment, and proved; That compaſſing the 
Death of the King by bare Words, is no Overt 
Act. Now if bare Words be no Overt Act, why 
then all the Conſpiracy that is here proved, ſup- 


poſing all to be true that is ſaid, it is no Overt 


Act; for it is all but Words ſtill. And bare Con- 
ſpiring is no Overt Act, according to my Lord Coke's 
Opinion in his Third Inſtitutes; and the utmoſt 
ot all that any of them prove againſt me is, that 
I did fay ſo and fo, which is but bare Conſpi- 
ring. Pray, my Lord, let me know upon what 
Law it is that I am indicted and try'd, I ſuppoſe 
it is upon 25 Edw. 3. 

L. C. J. Ves, you are, and = upon that Statute. 

Char. My Lord Coke,in his Third Iuſtitutes, ſaith, 
The open Act muſt be manifeſtly proved. If di- 
vers conſpire the Death of the King, and the Man- 
ner how, and thereupon provide Weapons, Pow- 
der, Poiſon, ſend Letters, or the like, for the 
Execution of the Conſpiracy, or Preparation be 
made by ſome Overt Act to depoſe the King, 
or take him by Force, or by ſtrong Hand, or im- 
priſon him; theſe are ſufficient Overt Acts, to 
prove the Compaſſing the King's Death. But by 
this it is plain, that bare Conſpiring is not Treaſon, 
as wanting a ſufficient Overt Act to declare the In- 
tention. Now, my Lord, I ſay, that in all this Evi- 
dence that hath been given againſt me, there is not 


one Overt Act proved of my providing Arms, or 


ſending Letters, or the like. And the ſame Page 
of the lame Book, the Third Inſtitutes, Chap. High- 
Treaſon, upon the Words proveable Attaint, it muſt 
be by Overt Act, it muſt be upon direct and ma- 
nifeſt Proof, not upon conjectural Preſumptions or 
Inferences, or Strains of Wit: So that the ſtrongeſt 
Preſumptions upon the whole Earth will never be 
able to make any Overt Act, without plain and 
manifeſt Proof. And, my Lord, I do inſiſt, here 
is not plain and manifeſt Proof, or any Overt 
Act, but only Preſumptions in the whole Scene 
of the Thing. I muſt beg the Favour of the 
Court as to one particular 'Thing : Your Lord- 
ſhip, no doubt, knows the Law very well. lam 
here an ignorant Man, unable to defend myſelf 
by the Forms of Law ; but I hope your Lordſhip 
and the Court will not let me ſuffer any Damage 


for High-Treaſon. 
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upon that Account. You are always preſumed to 
be of Council for the Priſoners; and I look upon 
it as aſſured, that you will do that Juſtice to Per- 
{ons in our Circumſtances, as truly to inſtruct the 
Jury how they ſhall behave themſelves in Relati- 
on to this Matter that is now upon Enquiry be- 
fore them. Particularly, my Lord, I deſire they 
may be told plainly and truly, what is Proof of 
an Overt Act, and what is not; and when your 
Lordſhip ſums up the Evidence, you will tell 
the Jury directly and plainly, what is Legal Evi- 
dence, and what is not: and then what is ſuffici- 
ent Proof of any one Overt Act or Species of 
Treaſon; and that you would not leave it to 
the Apprehenſion of the Jury, what they do be- 
lieve, but inform them really and truly what is 
Legal Evidence, and what of that Sort hath been 
given to Day. My Lord, here isa ſtrange Sort of 
Thing, a Conſpiracy, which, conſider'd in the ge- 
neral, hath neither Head nor 'Tail; how manythere 
were to be is uncertain. In the Indictment is ſaid, 
there were forty Men to do this Fact upon the 
King in his Coach, and for attacking the Guards. 
Can it be ſuppoſed, that any Man in his Senſes 
would do ſuch an Act as this, without Reſpect 
to have Security for himſelf and his Family, or 
thoſe he is concerned for? I know not how great 
Wits theſe People be in other Things, but I am 
ſure they ſhew no Wit in this, I look upon it to 
be ſo deſperate a Thing. The Guards are at leaſt 
treble the Number, and better appointed ; and 
that forty ſhould go to aſſault treble the Num- 
ber, and in divided Bodies too, that were only 
to mix Fury and Malice with Reſolution, to be 
torn in Pieces by the Mob upon an apparent viſible 
Diſappointment. And when we had done this, 
and made this Attempt, where were we to go? 
We had no Ahlum that we can hear of, nor 
Caſtle or Fort to retire to, nor none that were 
to back or aſſiſt us; and I am ſure no Man in 
his Wits would undertake a deſperate Attempt 
without Aſſurance of a Retreat. If I was reſolv- 
ed to kill any Man, I would propoſe to myſelf 
ſome Place, to which I might repair for Shel- 
ter and Safety when I had done, If then we 
were in our Senſes, it cannot be imagined we 
ſhould ever engage in ſo apparently deſtructive a 
Deſign. We ought rather to have been confin'd 
to Bedlam, than any other Place, if we could be 
thought guilty of ſo much Raſhneſs and Folly. 
My Lord, I pretend not to make any particular 
Reflections upon theſe Gentlemen that have given 
Evidence here; but only I muſt take leave to ſay 
in general, that there are none of them, but that if 
rhey have had any Fortunes in the World, their 
Circumſtances as to that Matter are now much 
altered; and if any Perſons will be Evidence 
againſt others for their Lives in Hopes to repair 
thoſe Fortunes, and concerning Matters in which 
they were engaged themſelves in, as they do ac- 
knowledge, and if it be true, it muſt be thro” the 
Deſperateneſs of their Fortunes, it is the moſt 
barbarous and inhuman Sort of Evidence that 
ever was given by any that ever had any Senſe of 
Honour, and muſt be a baſe Reflection upon any 
who pretend themſelves to be Gentlemen: And I 
hope the King will think them upon that Account 
very little deſerving Credit. My Lord, I hope 
your Lordſhip will pleaſe to conſider, that what 
I have offer'd is but what my own ſudden 'Thoughts 
could ſuggeſt to me out of the confuſed little — 
mar 
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marks I have been able to make upon the Evi- 


dence; and it is the more confuled and immetho- 


dical, becauſe I could have no Council to affiſt 


me. I would only put your Lordſhip in Mind 
once more, of what | earneſtly defire and inſiſt 
upon from your Lordihip, that you would tell 


the jury plainly and truly what Evidence it is 


the Law requires to convict any Perſon of the 
Crime for which I ſtand accuſed; what Things 
are neceſſary to make up that Evidence, what is a 
Legal Proof of an Overt Act, and what Overt 
Acts have been plainly and manifeſtly proved 
againſt me in this Caſe, and not leave the Con- 
ſtruction of the Evidence to the Apprehenſion or 
Inclination of the Jury. I his is all the Favour 
that 1 have to beg of the Court, and I hope I need 
not doubt the Juſtice of the Jury. 
I. C 7. Have you done, Sir? 

Char. Yes, my Lord. 

2 T. Then what ſay you, Mr. King 7 

King. My Lord, I mutt inſiſt upon a great ma- 


ny Things that Mr. Chernocł hath ſaid. But as to 
what relates to myſelf, Captain Porter faith, I went 


with him and Mr. Ki to view the Ground 
where this Deſign was to be executed. Truly, my 
Lord, I did go abroad with Captain Porter and Mr, 
Knightley; but it was meerly to take the Air, and 
no other Thing. Truly, my Lord, I have not ta- 
ken any Notẽꝰs of the Evidence, nor have I had any 
Council to aſſiſt me, and to I am not very capable 
of ma'tng my Defence. 

I. C. J. Well, have you any more to ſay ? 

Bing. As to Mr. De la Rue, he doth not pretend 


to tay, I did ever tell him of any thing of a De- 
lign of deftroying the King: And as to the Sword 


he ſpeaks of, he knows I always wore one, and 
ever had-one. 
L. CJ. Well, is this all you have to ſay ? 
King. And as to Mr. Pendergra/s, he faith, he 
ſaw me at the Ryſe-Tavtern in Covent-Garden, 


where we diſcourſed ſomething of the Matter; 


but he tells you not what that Matter was, nor 


what the Diſcourſe was. And as to Mr, Boyſe, he 


doth not tax me with any Deſign of killing the 
King: Nay, he faith, I did not mention any 


ſuch Thing to him. And as to the Matter of 
an Overt Act, what is an Overt Act and what not, 


and what is good Proof of it, and what not, I muſt 


refer to your Lordſhip and the Court, 
Char. My Lord, I beg your Pardon, there is one 


thing J forgot to offer to your Lordſhip ; there is 


no Place laid in the Indictment, nor no ſet Num- 
ber of Men aſcertained. 
L. C. F. At preſent you are out of Time, for 


that you might have ſpoke to it before the Evi- 


dence was given, or you may ſpeak to it after the 
Verdict is brought in, if there be Occaſion. 

Char. My Lord, I am ignorant in the Forms 
of Law. 
I. C. F. If you will obſerve any thing out of 
the Evidence, you may ; now is the Time, 

Char. My Lord, I think the Evidence is incon- 
ſiſtent with the Indictment: for the Indictment 


- doth fay poſitively, that there were Horſes and 


Arms bought and provided. Now if this be an 
eſſential Overt Act, as I apprehend it is, according 


to my Lord Coke, to prove the compaſſing the 


King's Death, chen there hath been no Evidence to 
ſupport this Indictment; for there is no Proof of 


the buy ing of any Horſes or Arms. 


L. C. 7. They tell you there were forty pro. 
vided. 

Char. My Lord, I have taken ſome Notes 
as well as J could, upon reading of the Indict- 
ment; and in the firſt place it is ſaid, that it 
was agreed there ſhould be forty Horſe- men arm- 
ed of us, Robert Charnock, Edward King, and Thy. 
mas Keyes; Which I take to be Nonſenſe and im- 
poſſible. | 

Mr. Att. Gen. 
Indictment too. 

Char. It is Quadragint' Homines equeſtres de ipſo 
Roberto Charnock. 

L.C.7. And divers others, to the Jurors un- 
known. May not they make forty? thirty- ſeven 
and you three will make forty. 

Char. That divers others is fo uncertain, that 
no one can tell whether it be five or five thouſand ; 
and I know not what will makean Indictment void, 
it Uncertainty will not. 

L. CJ. But your Time of Exceptions to the 
Validity of the Indictment is not now; we are now 
only upon the Trial of the Fact. 

Char. My Lord, I was advis'd by my Council 
that if I could find a Flaw in the Indictment, I 
muſt mention it, and take the Adyantage of it be- 
fore the Summing up. | 

L. C. F. You were not well adviſed ; for after 
the Jury is ſworn, we are only to have Regard 
to the Fact, and we are now upon the Trial of the 
Fact; and the only Thing we have under Conſi- 
deration upon the Fact and the Evidence is, M he- 
ther upon this Evidence that hath been given, you 
are guilty or not of the Fact that is charged upon 
you in the Indictment? 

Char. My Lord, I crave your Pardon, and 1 
hope you will take no Advantage of my Ignorance, 
not being uſed to theſe Proceedings. 

L. C. F. As to what you ſaid at firſt, that 
there was an Overt Act proved becauſe there is 


But there is, And others in the 


no Proof of buying Horſes or Arms; it is true, 


that is one Overt Act laid in the Inditment, and 
there is ſome Evidence given of it ; but what that 
Evidence will amount unto will be a farther Con- 
ſideration by and by. | 

Char. There was another Obſervation, my Lord, 
that I have made upon the Indictment, that it is un- 
certain upon the Word tunc; there is no Time 
aſhgned, nor no Place: Pray what Time doth this 
tunc refer to? 

Mr. Att, Gen. When the King went out. 

L. C. 7. But theſe things are not proper now, 
I tell you we are upon the Fact. Mr. King, have 
you any more to ſay ? becauſe Mr. Charnock inter- 
rupted you. 

King. My Lord, if there be any Objection that 
Mr. Charnock hath made, would be of any Advan- 
tage to me, I hope you will let me be heard 
by my Council, that I may have the Benefit 
of it. | 
L. C. J. I tell you, that is not proper now; 


you may have the Benefit of any Objection of 


that Nature, if there be an Occaſion, after the 
Verdict: Now we are only conſidering the Evi- 
dence upon the Iſſue, Guilty or not Guilty; and 
you are now to apply yourſelves to that, 

King. My Lord, I think I have anſwered all 
the Evidence, | | 


L. ah Well then, Mr. Keyes, What have you 


to ſay for yourſelf ? 
Keyes. 
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My Lord, all that Ihave to ſay is, I was 
a 28 to Captain Porter, and I did nothing but 
is Order. 
We J. Is that all you have to ſay? 

Keyes. Yes, my Lord. | 

L. C. J. Then I mutt tell you, no Man is ſuch a 
Servant that the Commands of his Maſter can ex- 
cuſe him for committing High-Treaſon. 

Keyes, I did but obey his Commands. 

L. C. J. But I tell you again, no Man is ſo much 
under the Command of his Maſter, as that he 
ought to obey him, if he command him to com- 
mit High-Treaſon. It is proved you bought Hor- 
ſes, and he told you upon what Deſign, and you 
engaged in it. | | 

Keyes. 1 did not hear any thing of it, my Lord. 
My Maſter was pleated to jeſt with me ſeveral 
times, and he might ſay a great many things that 
I did not much regard. 

L. CJ. You were by when your Maſter, as you 
call him, promiſed Mr. Pendergraſs his Muſquetoon, 
and Mr. King told Pendergraſs, he hoped he would 
not fear breaking the Glaſs Windows. 

Keyes. Indeed 1 do not remember any ſuch 

hing. 

; I. . And there are ſeveral other Particu- 
lars ſworn againſt you: But have you any thing 
more to ſay ? 

Keyes, Nothing, but that I did what my 
Maſter order'd me to do. 

LC. J. Have you all done then? If you have 
any more to ſay, you muſt ſpeak it now, becauſe 
you cannot ſpeak after the King's Council have 
ſummed up; _ muſt have the laſt Word: Have 
you any Witneſſes to call, or any Thing more to 
lay ? 
"Pa No, my Lord, we have nothing more 
to ſay, but leave it to your Lordſhip entirely. 


Mr. Sl. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, I am of Coun- 
cil in this Caſe for the King againſt the Priſoners 
at the Bar, and I think the Matter hath been fully 
proved as Mr. Attorney at firſt opened it; That 
there wasa Deſign of an Invaſion on this Kingdom 
from France, and of an Inſurrection within this 
Kingdom, to abet that Invaſion, and as an Induce- 
ment to both, of a barbarous and abominable 
Aſſaſſination upon the Perſon of the King, and 
that the Priſoners at the Bar had an Hand in this 
Conſpiracy. 

Now, Gentlemen, I muſt tell you, that for 
the two firſt Parts of this Deſign, the Invaſion and 
the Inſurrection, we have given you no other Evi- 
dence now, but ſome ſhort Hints, that ſuch a 
Thing was intended; and we did it purpoſely for 
this Reaſon becaule the Priſoners, tho' they were 
concerned too in thoſe other Parts of this Plot, 
yet they are not now indicted for that Matter, 
but only for a direct Conſpiracy to murder and 
aſſaſſinate the King: We have abundance of 
Witneſſes to prove the other Parts at ſeveral 
Times againſt a great many as well as them; but 
we confine ourſelves now to this Particular, as it 
ſtands charged againſt theſe Perſons in the Indict- 
ment. 

Gentlemen, There is an Overt Act alledged in 
the Indictment, as it by Law is neceſſary to do, 
to prove the Treaſon ; which is, Compaſſing the 
Death of the King; and it is by Law a good Overt 
Act, That they did at ſuch a Place, that is to ſay, 
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the Pariſh of St. Clements in the County of Middle- 
ſex, on the tenth of February laſt, conſult and 
agree to carry on ſuch a Deſign: now it is not 
material, as my Lords the Judges will tell you, 
in Point of Law, to prove all the ſeveral Conſul- 
tations to be in that Pariſh, nor to have been up- 
on the Day alledged in the Indictment; for if it 
be any Day before or after the Times ſpecified in 
the Indictment, ſo it be before the Indictment pre- 
ferr'd, and if it be at any Place within the County 
wherein the Indictment is laid, it is ſufficient; the 
thing that is material to be proved, is, Whether 
they did meet upon ſucha Deſign before the Indict- 
ment, within this County. 

This Deſign, Gentlemen, we in Law call High- 
Treaſon; the higheſt Crime that our Law, or 
the Law of any other Government, takes Notice 
of: and it very well deſerves to go under that 
Name; for it tends to ſubvert the very Foundati- 
ons of the Government, without which no Sub- 
ject is ſafe, and to bring all into Confuſion and 
Deſolation, by taking away the Life of the King, 
who is the Head of this Government; which Life 
the Law makes ſacred above all others, becauſe 
without that be ſafe, there can be no Safery to any 
particular Perſon. 

Gentlemen, We have proved this bloody Con- 
ſpiracy moſt fully againſt all the Priſoners at the 
Bar: I will not take up ſo much of your Time, 
as to repeat every Particular of the Evidence 
that hath been given; but only ſhortly remind 
you of what hath been materially ſaid againſt 
cach of them by the Witneſſes that have been pro- 
duced, 


Againſt Mr. Charnock, there is firſt Mr. Porter, 
who hath ſworn, That he and others met, and con- 
ſulted about this Deſign, agreed upon it, and on 
the Ways and Methods for carrying it on; and he 
names the Places where, and the Times when 
thoſe Conſultations were had: Then there is Mr. 
De la Rue, who faith, he ask'd Mr. Charnock, how 
the Affair went on? and he anſwered, he was afraid 
it would come to nothing; that ſhews he was wil- 
ling it ſhould come to ſomething, though perhaps 
he might be fearful whether it would take Place 
or no. Mr. Pendergraſs ſaith, Mr. Charnock ſent a 
Note to Mr, Porter to countermand the Orders 
for the 15th, ſubſcribed by the Name of Robinſon ; 
but that is only a concurring Evidence to that of 
Captain Porter, who ſaid before, he had ſuch a 
Note; but Bertram tells you, That he ask'd him 
if he would be one in the Deſign to take off the 
Spark? And that after he heard Warrants were 
out, he would have had him joined in the putting 
it in immediate Execution, and aſſured him there 
would be Safety in ſo doing. 

Againſt Mr. Xn, there are the ſame Witneſſes, 
Mr. Porter, and Mr. De Ia Rue, who tell you of the 
Diſcourſes at Captain Porter's Lodgings, where 
Mr. Pendergraſs was likewiſe, who tells you tne 
Times, viz, the 15th and 22d of February laſt, 
the Days when this wicked Deſign was to have 
been put in Execution, and there they conſulted 
about carrying it on, Mr. Boyſe likewiſe tells you 
of the Diſcourſe he had with Xing; he would not 
indeed directly tell him, what the Deſign was, 
but Mr. Boyſe did ſuſpect what it might be; for 
Mr. King told him Sir George Barcley was come, and 
Mr. Boyſe ſhould have a Horſe, and make one, and 
it would ſoon be over. 
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Then for Keyes, there are three poſitive Witneſ⸗ 
ſes againſt him; there's his Maſter, as he calls 
him, Capt. Porter, who ſwears, That Keyes knew 
of it, and conſented to it. Mr. Pendergraſs ſaith, 
Keyes was one that met at Captain Porter's the 15th 
of February, to put the Deſign in Execution that 
Day. De Ia Ryetells you, Keyes was in the Cham- 
ber at that Time, and in other Places conſult- 
ing about it, and ſo muſt needs know of it, and 
conſent to it. So that, Gentlemen, if you believe 
theſe Witneſſes, as I tee no Reaſon offered to the 
contrary, we have moſt manifeſtly proved upon 


them all three, the Matters charged in the Indict- 


ment. 
As to what they ſpeak of the Witneſſes being 


Trapanners, and {wearing them out of their Lives 
to fave their own; it is plain the Priſoners de- 
ſigned to trapan the King out of his Life, and 
ſome the Priſoners would have trapann d to have 
Eo —— . 

join'd with them in that Deſign, who honeſtly 


and honourably diſcover'd it, and now the Pri- 


ſoners Danger is a Safety to the Nation. 
Gentlemen, They argue againſt the Belief of 
this Conlpiracy, from the Improbability that any 
perſon ſhould be ſo deſperate to engage in ſo wicked 
a Deſign. Truly had this been a Matter that 
had been only talked and diſcourſed of once, that 
might have been the better alledg d; but when 
there have been ſo many Meetings at ſeveral 
Times and Places, and fuch Methods taken for the 
putting this Conſpiracy in Execution, and after 
a Diſappointment one Day, put off to another; 
nay, and as it hath been prov d, it hath been a 
Project that hath been tranſacting for ſeveral 
Years, from one Year to another, and all this 
made as manifeſtly evident, as Proof by Teſtimo- 


ny can make it; the Objection of Improbability 


will ſoon vaniſh into nothing; and I hope you 
will think, as I believe all the World doth, or 


will after this Trial, That there hath been ſuch 


a barbarous, bloody Conſpiracy, as in the Indict- 
ment is alledg'd, and that theſe Perſons are guilty 
of it, and that you will give your Verdict accord- 
ingly. 
"Mr Conyers. My Lord, I would only add to 
what Mr. Sollicitor hath ſaid, ſome few Obſervati- 
ons that have been omitted of the Evidence that 
hath been given againſt the Priſoners. 

The 'Treaſon charged, is a Deſign of Aſſaſſina- 
ting the King's Perſon, the Overt Acts laid in the 
Indictment are ſeveral Meetings and Conſultations 
in order to the bringing it to Effect, and the pro- 
viding Men and Horſes to put it in Execution. 

This Charge we have fully proved againſt the 
ſeveral Priſoners at the Bar, by two Witneſſes at 
the leaſt, and it is manifeſt that they were all con- 
cern'd in the ſeveral Meetings and Conſultations 
for the carrying on this Deſign. 

As for Mr. Charnock, Mr. Porter's Evidence is 
very full as to his providing Arms and Horſes; 
and there is beſides, Mr. De la Rue, who though 
he met him at the Tavern, and not being admit- 
ted at firſt, took it ill, yet afterwards at two 
Meetings he did diſcourſe with him about it ; and 
Bertram gives an Account, how he would engage 
him in it. 

As to Mr. King, there is not only Captain 
Porter, who teſtifies, that he dined with him the 

14th of February, where they did diſcourſe of this 
intended Aſſaſſination, but De la Ruelikewiſe, that 
ſaid, there was a Mecting appointed for Porter 
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and King, and another, to go and take a View 
of the Ground; and the Priſoner himſelf owns 
he did ride out with them, but he would have ir 
only to take the Air; Captain Porter tells you 
it was to ſee which was the moſt convenient Place. 
and that the Place pitch'd upon was the Lane be- 
tween Brentford and Turnham-Green. 

And for Keyes, there are two poſitive Witneſ— 
ſes Capt. Porter and Mr. De 1a Rue, that he was at 
the Blue Poſts, and at Mr. Porter's Lodgings when 
this Matter was conſulted of, and particularly that 
he came and gave an Account of the Diſappoint- 
_ the ſecond Day, upon the Guards coming 

ack. 5 

Beſides, Mr. Porter gives an Account in gene- 

ral, of ſeveral that were to provide Arms, Hor- 


ſes, and Men; and Mr. Bertram proves that Mr. 


Charnock told him, the Deſign was to take off the 
Spark, and then the Time would come, that King 
James would come back quietly. Mr. Boy/e ſwears, 
King told him on the 14th of February, that he 
was to go out upon a Deſign the next Day, and 
that he ſhould have a Horſe provided, which next 
Day, the 15th, is by all the Witneſſes agreed to 
be the firſt Time appointed for the Aſſaſſination”; 
and Mr, Bertram adds that he met with Charnock 
the 22d, who told him Warrants were out, and it 
was beſt to go and dothe Buſineſspreſently, and 
deſired him to come to his Lodgings, and he went 


to his Lodgings, and found ſeveral Perſons there— 


Char. He does ſay no ſuch thing, Sir. 

Mr. Att. Gen. He does fay that Mr. Charnock 
deſir d him to come to his Lodgings. 

Mr. Conyers. As J apprehend him, he ſays, he 
went thither in the Evening on the 22d, 

Mr. Att. Gen. He ſays, Mr. Charnock would have 
had him come, but he did not; the Time that he 
was at his Lodging, was before. 

Mr. Cinyers. My Lord, if 1 miſtake. I beg Par- 
don of the Court, and of the Pritoner too. | 

L. C. J. As I take it, there is no coming to 
his Lodging at all, but the gth or 1oth of Fe- 
bruary. | 

Mr. Att. Gen. He ſays the ninth of February 
he met with Trevor, who carry'd him to Charnock's 
Lodgings, and then he would have engaged him 
in the Deſign of Taking off the Spark ; the 
Meeting of the 22d was afterwards in Lincolu's 
— and there was no going to the Lodging that 

ay. 
Mr. Cowper. My Lord, I am very loth to take 
up any of your 'Time; but I would beg the Fa- 
vour to obierve two or three Paſſages relating to 
this Matter, which have not been obſerved yet; 
and ſhall only mention ſo much as I think has been 
omitted. 

The Defence that has been made, has been 
principally by Mr. Charnock; and upon his Defence, 
it ſeems, the reſt do depend ; therefore I would 
beg Leave to make ſome few Remarks npon the 
Defence that he hath made. He ſays, That all the 
Evidence is but Hearſay, as to him, and no Overt 
Act of his own proved; but, my Lord, I queſti- 
on not, if the Evidence be looked into, it will ap- 
pear ſufficient not only to prove him guilty beyond 
Contradiction, of all that is charg'd upon him in 
the Indictment ; but particularly, that he was the 
principal Agent (under Sir George Barcley ) in car- 
rying on this whole Conſpiracy. 

For Captain Porter tells you, That Charnock 
firſt acquainted him with Sir George Barcley's com- 


ing 
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ing over with the Commiſſion ; that Charnock 
brought Sir George Barcley to the Lodgings, where 
they both lay ; that they had ſeveral Meetings, at 
which he was always preſent, and a main Promo- 
ter of the Deſign; That he agreed to find a prin- 
cipal Quota of the Perſons that were to be con- 
cerned ; particularly, That he was to find eight 
Men, and ſeem'd always moſt zealous for the 
Execution of it. | 


Then as to Mr. King, it is plain, that Knight- 


ley, and Captain Porter, and he, went to view the 
Ground; and Mr. De la Rus tells you, what Re- 
port King made of that View; that with great 
Joy King acquainted him, they had found the 
rareſt Place in the World for the Execution of 
their Deſign, a Wood hard by the King's Houſe 
at Richmond; and then he opens the whole Man- 
ner of the Ambuſcade, and the Deſign. 

Charnock. It is at the Liberty of any Body to 
ſwear what they pleaſe; but I hope the Jury will 
conſider the Nature of the Evidence. 

Mr. Coop. Mr. De Ia Rue tells you further, ſome- 
thing more than Hearſay, as to Mr. Charnock ; 
that he ask d Mr. Charnock about the Matter, what 
was like to come of it? And he anſwered him, 
that he feared the Succeſs of it; for that a Thing 
of ſuch a Nature was not to be truſted to above 
three. Which could not refer to the intended 
Invaſion and the Inſurrection; for as to that, it is 
plain from the Nature of the Thing itſelf, that 


it muſt be communicated to a great many, or elſe 


they could not be ready to aſſiſt in it: And there- 
fore it is evident, it was the Aſſaſſination which he 
was in haſte to have executed, ſaying, it had been 
delay'd too long, and that was as dangerous as 
communicating it to too many. 

My Lord, 1 ſhall makemy Words good to you, 
and rather than take up your time in making 
Repetition of what has been ſaid, I will chuſe to 
break my Method, andomit what might be further 
obſerved: It is true, it was a Miſtake of the Day 
as to Bertram's Evidence of his going to Char- 
nock's Lodging, but that is not material ; for it is 
in Proof he did go to his Lodgings, the 8th or th 
of February, and there Charnock told him that King 
ure was a coming; but there was a Service to 

e done firſt, to take off the Spark, and then the 
King would come in quietly ; if that Deſign took 
Effect, it would anſwer his Expectation: He was 
to ride out to take the Air, and meet ſome of 
his Acquaintance, and after all was over, we ſhould 
be very happy. The Words indeed were ſome- 
thing dark, but yet the Intent and Meaning of 
them are pretty manifeſt, not only from the 
Words to take off the Spark, but becauſe this 
Action, whatever it was, was to precede the 
Invaſion of King James with the French Forces, 
and was to be þ in order to it, and there- 
fore could not be meant of it, nor of joining 
with it. 

My Lord, I ſhall trouble you no further but 
ſubmit to your Direction. 


L. C J. Gentlemen of the Jury, theſe three 


Priſoners at the Bar (viz. Robert Charnock, Ed- 


ward King, and Thomas Keyes ſtand indicted of 

High-Treaſon, for conſpiring, compaſſing and ima- 

gining the Death and Deſtruction of the King, and 

that in a very bloody and barbarous Manner, by 

Way of Aſſaſſination; and the Indictment char- 

ges them, that they did meet and conſult with 
Vo I. IV. 
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divers other Traitors unknown to the Jurors ahd 
there did reſolve upon this Aſſaſſination, and Hor- 
ſes and Arms were prepared and provided for the 
Execution of it. | 

The Queſtion, Gentlemen, that you are to try 
is, Whether theſe Perſons who ſtand now thus ac. 
cuſed, are guilty of this Crime or not > And 
you have heard a very long Evidence; Five 
Witneſſes have been produced, and they have gi- 
ven upon this Occaſion a very large Account of 
the whole Tranſaction, which I will obſerve to 
you as briefly as I can. | 

In the frft Place, Gentlemen, vou are told: 
how there had been a Deſign forming, even for 
ſome Years, for the Reſtoring of the late King 
James, and the Depriving and Depoſing of this 
King; it ſeems it was a Deſign before the Buſi- 
neſs of Cape la Hogue, which you remember very 
well was in the Year 1692. about the Time of 
the burning a great Part of the French Fleet by 
Admiral Ruſſe}; but this Deſign, though it met 
with ſeveral Diſappointments, yer did nor die 
it had its Ebbings and its Flowings, ſometimes it 
was higher, and at other times lower; and in 
Winter was twelve Months it began to be 
more vigorouſly proſecuted than at any time 
before, ſince the La Hogue Buſineſs, and then there 
was a Reſolution fram d of attempting the Perſon 
and Life of the King, which appears by Captain 
Porter's and Mr. De ia Rue's Teſtimony. And great 
Hopes were conceiv'd amongſt them, that it might 
be effected before the King went over into Han- 
ders; but it ſeems they wanted a Commiſſion from 
abroad, (which they thought neceſſary as an Au- 
thority for them to act under) which not coming 
in time, the King went over to Flanders, and 
ſo for that time the Execution of it was de- 
ferred. 

Gentlemen, after the King's Return from Han- 
ders, the Profecution of this Deſign was reſumed 
and Intimation was given, that a Commiſſion was 
brought over by Sir George Barcley from King 
James, which was to make War upon the Per- 
ſon of King William, who was called therein, as 
you may ſuppoſe, the Prince of Orange: and you 
are told by Captain Porter, that at that time, he 
and Mr. Charnock lodged together in one Houſe 
in Norfolk-ſtreet, and that Mr. Charnock told him 
Sir 8 Barcley was come with ſuch a Com- 
miſſion from King James, and imparted to him 
the Deſign of Aſſaſſinating and Murdering the 
King, and that would be the readieſt Way to 
bring Home King Fames: He asked Captain Por- 
ter, whether he would engage himſelf in the 
Matter. It ſeems Mr. Porter did freely and readi- 
y engage in it, and was in good earneſt ; and 
therefore there were ſeveral Meetings at ſeveral 
Places, in order to conſult and contrive how they 
might bring it to pals, 1 

Gentlemen, you are further informed, that there 
were ſeveral Meetings at the Globe Tavern in Hat- 
ton Garden, another at the Nagg's-head in St. 
Fames's-ſtreet in Covent Garden, and at the Sun- 
Tavern inthe Strand, and that rwo of the Priſoners 
at the Bar, Mr. Charnock and Mr. Xing,with divers 
others, were at thoſe Meetings, and Keyes was at 
ſeveral of them, and there it was agreed and re- 
ſolved, that the King ſhould be murdered, as the 
beſt Way to bring in the late King. , 
This being ſettled and reſolved upon as fit to 
be done, the next Conſideration was, in what man- 
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ner it might be effected, and two Ways were pro- 
poſed, one by way of Ambuſcade on the other 
Side of the Water near the King's Houſe at Rich- 
mond, the other in the Lane that leads from Bren- 
ford to Turnham-Green, upon the King's Return 
from Richmond, ſome Evening ; for it ſeems it is 
uſual for the King to go to a Houle he has on 
the other Side of the Water, to divert himſelf 
once a Week upon the Saturday, and to return in 
the Evening. 

Theſe two Places being propoſed, the one on 
this, the other on the other Side of the Water, 


there was a Difference in Opinion among the Con- 


ſpirators, which of the Places would be the beſt 
and moſt proper: And in order to ſettle that 
Matter, it was reſolved upon, that ſome Per- 
{ons ſhould be ſent to view the Ground in both 
Places, and make their Report to the reſt; 
and the Men agreed upon, were Captain Porter 
and Mr. Knightley, to whom Mr. King added him- 
{elf, and accordingly they did go out of Town 
together to take a View of theſe Places. 


Here the Court was interrupted by Mrs. King, the 
Priſoner's Mother, cuho in a very outragious vio- 
lent Manner, got into the Court ; but being re- 
moved, the Lord Chief Juſtice proceeded. 


L. CJ. Gentlemen, I was ſaying that this View 
was taken by thoſe Perſons that undertook it; 
and the Night of that Day they had viewed the 
Places, upon their Return, they made a Report 
to their Accomplices, and thereupon it was re- 
ſolved to relinquiſh the Ambuſcade, and that the 
Attack ſhould be made in the Lane that leads 
from Brentford to Turnham-Green. 

The Time that was fix'd upon for this Execu- 
tion was Saturday the 15th of February: There 
were two Men that were appointed to lodge at 
Kenſington, whom they called orderly Men, a Ti- 
tle that they gave them: theſe were to give No- 
tice at what time the King and the Guards went 
out, the one was to give Notice firſt of the Guards 
going, the other was to give Notice when the 
King went : When Notice was — them that 
the King was gone abroad, the Conſpirators were 
to be ready to go after in ſmall Numbers, and 


were to be quartered and diſperſed in the ſeveral 


Inns about Brentford and Turnham-Green, to be 
gathered into the ſeveral Bodies, upon Notice of 
the King's Return ; when the King came over, 
then they were to make the Attack in this Man- 
ner. Captain Porter and Mr. Charnock, with one 


* Rookwood were to attack the Guards, and Sir George 
Barcley, and his Party, were to come up to the 


King's Coach, and fire into it, and kill the King, 


and every one that was in it; and of that Par- 


ty Mr. Pendergraſs was deſigned to be one, and 


he was to have had a Muſquetoon from Captain 


Porter, that would carry ſeven or eight Bullets: 
Theſe Conſpirators, and the Perſons that were to 
be concerned, were in all forty, or ſome few more 
in Number. 

But, by great Providence, this bloody Deſign 
was diſcoyered, as was told you, by one of the 
Witneſſes, Mr. Pendergraſs, a Day or two before 
it ſhould have been put in Execution ; and fo his 
Majeſty did forbear going out that Saturday the 
15th. But they having Notice that the Guards 
were gone, and after that receiving an Account 
that the King did not go, it very much alarm'd 


theſe Conſpirators ; but notwithſtanding this, as 
you have been told, they were reſolved not to 
lay aſide the Proſecution of this Deſign, but were 
rather bent upon executing it the next Oppor- 
tunity that ſhould offer itſelf, for which purpoſe 
diverſe of the Conſpirators did meet together, 
and did conſult whether it was fit further to pro- 
ceed, particularly upon the Friday the 21ſt Day 
of February at the S$un-Tavern in the Strand, divers 
of them met, and there they had Diſcourſe of 
the Matter, and were troubled at the Diſappoint- 
ment, and were reſolved to purſue it, and for 
that purpoſe, agreed to be in a Readineſs upon 
the next Day, and as ſoon as they ſhould have 
Notice that the King was gone from Kenſington, 
they would proſecute it in the ſame Manner, in 
which they had formerly agreed. 

It ſhould ſeem, ſome of the Men that they had 
engaged were gone off, and others were provided 
in their ſtead, but there was another full Diſ- 
covery made, before that, by Mr. De la Rue, by 
which their wicked Purpoſe was a ſecond Time 
diſappointed. 

Gentlemen, upon the Diſcovery of this Deſign, 
it was thought very fitting to take all poſſible 
Care, for preventing ſuch a diſmal Stroke, and 
for puniſhing ſuch heinous Offenders; there 
was a Proclamation iſſued for the Apprehenſion 
of a great many of them that abſconded, which 
had a very good Effect, by the taking of ſeveral of 
them, beſides thoſe that were taken up by War- 
rants before ; and theſe three Priſoners now 
at the Bar, are indicted for this horrid and trai- 
terous Conſpiracy, and for purſuing this wicked 
Deſign, and are now upon their Trial for it. 

Now, Gentlemen, you have heard theEvidence, 
which you are to conſider of in relation to theſe 
Priſoners, and how far they are affected by ir. I 
muſt tell you, that Captain Porter, gives a very 
full Evidence againſt all three; he tells you how 
and in what Manner they were all engaged, and 
what Parts they had all in the Proſecution of this 
bloody Enterprize. As for Mr. Charnocꝶ, he ſeems 
to have been a remarkable Perſon in almoſt all 
the Parts of it, a great Carrier-on and Promoter 
of it, was to be an Actor in it, and provide his 
Number of Men : and it ſeems he was a Perſon 
much truſted by Sir George Barcley, and he ſpoke 
to Mr. Porter, of a Commiſſion that Sir George Bar- 
cley brought with him from King James, which 
was to levy War upon the Perſon of King William, 
which it ſeems was underſtood, to authorize them 
to Aſſaſſinate the King. Mr. King went to view 
the Ground, and Charnock and he were at the ſe- 
veral Conſultations, and Keyes was at Porter's Lodg- 
ings, and at divers other Conſults, when the car- 
rying on of this Deſign of aſſaſſinating the King, 
was debated and refolved upon. Mr. Porter's Evi- 
dence you have heard at large, and I doubt not 
you take good Notice of it, and the King's Coun- 
cil have repeated the moſt material Parts of it, 
therefore I need not do it again. And as to Mr. 
Charnock, you have heard what Evidence is given 
by De la Rue and Bertram; for tho* Mr. Charnock, 
ſays all that is teſtified by the other Witnefles, 
is only Talk and Diſcourſe, and that bare Words 
are not High-'Treaſon, but there mnſt be ſome O- 
vert Act; therefore you are here to conſider par- 
ticularly what the other Witnefles ſay againſt him, 
and whether another Overt Act is not proved. 
De la Rue (who was one of the Diſcoyerers, and 
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as he tells you) he reſolved fo to be fo ſoon as 
= could * a perfect Knowledge of the whole 
Deſign) does inform you, that between the 15th 
and 22d of February, he met Mr. Charnock, and 
enquired of him how the Buſineſs went, to which 
Charnock returned anſwer, That the Deſign did 
languiſh, ſaying, that People were not ſo warm 
as formerly, and did believe the King had No- 
tice, for that he had not been abroad on Saturday; 
that too many were acquainted with it, and there- 
fore thought it might come to nothing: But 
the main Buſineſs, which was the landing of King 
James, would be ſpeedy; and though the Dit- 
courſe may be reckon'd only Words, yet they do 
import, at leaſt acknowledge, to the carrying on 
this Deſign before that time. 

But then conſider what you are told by Bertram, 
another of the Witneſſes, that he being inform'd 
by Trevor, that Mr. Charnock would ſpeak with 
him, he thereupon went to Mr. Charnock's Lodg- 


' ings, where Charnock took him aſide into a back 


Room, and told him that King James was a com- 
ing, and there were great Hopes of reſtoring him ; 
but there was ſomething to be done to facilitate it, 
which he would do well to joyn in: And when 
he asked what it was, Charnock told him, he muſt 
go abroad and take the Air, where he would meet 
with ſome of his Acquaintance; and there was no 
way to effect it, but by taking off the Spark; and 
by doing that Thing, it would moſt probably be 


brought about that King James ſhould be reſto- 


red. Now, though it was not directly ſaid, they 
were to kill the King, yet it is manifeſt what 
was meant by it: For the Taking off no one 
Perſon in England, beſides King William, could 
conduce to the Return of the late King. And for 
his Encouragement, he told him further, that 
if Bertram would undertake the doing of it, it 
would anſwer his Expectations. And then you 
are told again by Bertram, that he met Charnock, 
at Lincolns-Inn-Gate, upon that very Day that it 
was laſt to have been executed, which was the 
22d of February, where Charnoc told him he ſuf- 
pected a Diſcovery was made, and that there were 
Warrants out againſt them; and that therefore 
the beſt Way was, to go immediately and take 
him off, and then all would be well. 

Now I muſt tell you, Gentlemen, that what 
he ſays, that bare Words are not Treaſon, is ve- 
ry true in ſome Caſes ; for looſe Words ſpoken, 
without Relation to any Act or Deſign, are not 
Treaſon or an Overt Act; but Arguments, and 
Words of Perſuaſion, to engage in ſuch a Deſign 
or Reſolution, and directing or propoſing the beſt 
Way for effecting it, are Overt Acts of High Trea- 
ſon, as much as if two agree together to kill the 
King, though the Agreement be Verbal only, and 
not reduced to Writing : Likewiſe, conſulting to- 
gether for ſuch a Purpoſe, is an Overt Act of Trea- 
ſon. For it is the Imagination, the Compaſſing 
and Deſigning the Death of the King, that is the 
Treaſon. For the Law is very careful of the Per- 


fon of the King, and hath fully provided for his 


Safety ; and this Treaſon is the firſt Species men- 
tion'd in the Statute. But there is no Way of 
diſcovering thoſe Compaſſings or Imaginations, in 
order to puniſh a Traitor, but by ſome external 
Act, that may be ſufficient to manifeſt ſuch an In- 
tention and Purpoſe ; and that which is a ſuffici- 
ent Manifeſtation of ſuch a Deſign, is another 
Overt Act: But there have been proved ſeveral 


for High-Treaſon, 
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Meetings, and Conſultations and Propoſals at tlioſe 
Meetings, about the Ways and Methods for bring- 
ing about the Deſign of Aſſaſſination. And it was 
never yet doubted, but to meet and conſult how 
to kill the King, was an Overt Act of High Trea- 
ſon. Beſides, Mr. Charnnck's endeayouring to en- 
gage Bertram in this Enterprize, and the Argu- 
ment he uſed to perſuade him to it, that it was 
a means to reſtore the late King, and telling him 
it would anſwer his Expectation, is another Overt 
Act. And therefore, how far Mr. Charnock is 
Guilty of the Charge in the Indictment, you are 
to determine when you have well confider'd the 
Nature of the Evidence, and what Anſwer Mr. 
Charnock hath made to it ; which ſhall be open'd 
to you by and by. 

Then, Gentlemen, concerning Mr. King, who 
is the next Man, he has theſe Witneſſes againſt 
him: Captain Porter ſays, that he was very fre- 
quently at the Meetings, and Conſultations, and 
that he came to him when he and Kuigbtley were 
to view the Ground, and deſir'd to be one of them, 
and they went together, and did view the Ground ; 
this was ſome Time before the 1 5th of February, 
in the ſame Week. 

And you may alſo remember the Evidence gi- 
ven by Mr. De la Rue, That Mr. King told him 
about November or December, that a Major-Gene- 
ral would come from France, and that Money was 
to be advanced; and that after Captain Porter and 
Mr. Xing told him, that the Major-Genetal was 
come. On Friday the th of February, King ſaid 
he was to go out of Town with Knightley and Du- 
rant, to know whether the King went to Richmond 
or Hounſlow. Being inform'd the King had a De- 
ſign to go ro Hounſlow; and being return'd, on 
the Sunday following, Mr. King did ſay they had 
found out the rareſt Place, and the fitteſt that 
could be for that purpoſe, within a quarter of a 
Mile of the King's Houſe at Richmond ; and that 
there was to be an Ambuſcade, and asked the 
Witneſs whether he would be one in the Am- 
buſcade ; but he liked it not, but had rather at- 
tack the Guards. He had been at the Dog Ta- 
very with Mr. King, and diſcourſing about this Un- 
dertaking, Mr. King the Priſoner had told this 
Witneſs, that ſeveral of the Guards were come 
from France, and that ſeveral Conferences were 
had about taking off the King ; and he did not 
approve of Mr. Charnock, in regard hedid not talk 
like a Soldier, and was for an eaſy Poſt with- 
out Danger; and as for Captain Porter, he had 
another Objection againſt him, he had as much Fat 
in his Brains as he had in his Body; and fo the 
one wanted Skill, and the other Wit. But till 
Mr. King owned his being concerned in the car- 
rying on of this Deſign of Aſſaſſination: for af- 
ter the Deſign of the Ambuſcade was diſapprov'd 
of, and agreed that the Guards ſhould be at- 
tacked, and the King in his Coach, at Turubam- 
Green; he by Diſcourſe with De Ia Rue, expreſſes 
his Conſent to it; beſides, he told Pendergraſs, 
who was to be one, and to have Porter's Gun to 
ſhoot the King, he hoped Pendergraſs would not 
be afraid to break the Glaſs Windows. 

Mr. Keyes ſtands upon it, for his Part, that he 
was only a Servant to Captain Porter, and if he 
had done any Thing amiſs, it was no more than 
what his Maſter bid him do; and that he knew 
of no Deſign ; and that it was a hard Thing that 
he ſhould be troubled in this Matter; for if a 
Maſter 
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Maſter ſend his Servant to buy Horſes or Arms, 
if he does not know how they are to be impioy- 
ed, afterwards it doth appear they are to be 
imployed in Aſſaſſinating the King, that the Ser- 
vant ſhould be puniſh'd for obeying his Maſter. 
But the Queſtion is, whether Keyes knew what 
the Deſign was: Captain Porter ſays he did know 
when he hircd the Horſes, for what Purpoſe they 
were to be uſed. And he ſays further, that he 
was with them at many of the Confults at the 


 Glove-Tavern and other Places, where he did eat 


and drink with them, and was privy to the Deſign, 
and concerned in it. | 
Then, Gentlemen, by the other Evidence it is 
proved, that he was in Company ſeveral times 
when the Deſizn was diſcourſed of, and that he 
was uſed as a Companion to Captain Porter, and 
uſed to fit and eat and drink with him and the 
reſt of them at the ſame Table; and when they 
drank to the Reſtoration of the late King, and to 
the Squeezing of the rotten Orange, Keyes was 
there, and pledged the Health, which ſhews the 


Intention of the Man ; and this was upon Saturday 


the 22d, and when News was brought that the 
Deſign was diſappointed by the King's not going 
abroad that Day, he went out, to get Intelligence, 
and brought in Word that the Guards were come 


home, and that all their Horſes were in a Foam, 


and the King's Coaches returned to the Mews ; 
all which is Evidence that he knew of the De- 
ſign and conſented to it. So that I muſt leave it 
to you upon the whole, though there be a great 
deal more Evidence than I have mentioned; you 


are the Judges how far it amounts to prove them 


Guilty. 

But then, Gentlemen, as to what they ſay, 
that the Witneſſes do teſtify by Hearſay, that's 
not Evidence; but what they know themſelves, or 


heard from the Priſoners; and ſo Mr Charnock 
inſiſts upon it, that what Mr. De la Rue ſays 


againſt him, is moſtly what Captain Porter told 
him, and*therefore cannot make a Proof, by two: 
It is true, and therefore I did omit repeating a 
great Part of what De la Rue ſaid, becauſe as to 
him it was for the moſt part Hearſay: But what- 


ſoever Evidence has been given of any Fact done 


within the Witneſs's own Knowledge, or of any 
Conſult or Diſcourſe of the Priſoners themſelves, 
that you are to take Notice of as good Evidence, 
and conſider of it. 

But then there is another thing that is ob- 


jected againſt the Evidence, and that is, as to 


the Fairneſs and Credibility of it, becauſe the 
Witneſſes, eſpecially Mr. Porter, by their own 
Acknowledgment, are involved in the ſame Crime, 
and therefore cannot be good Witneſſes againſt 
others. Now as to that Objection, I muſt tell 
you, firſt, that Priſoners under thoſe Circumſtan- 
ces are good legal Witneſſes, but their Credits, 
as in all other Caſes, are left to your Conſidera- 
tion. But, Secondly, As to the Weight of this 
Objection againſt their Credit, you may conſider 
that traiterous Conſpiracies are Deeds of Dark- 
neſs as well as Wickedneſs, the Diſcovery where- 


of can properly come only from the Conſpirators 


themſelves ; ſuch Evidence has alway sbeenallow'd 
as good Proof in all Ages; and they are the 


moſt proper Witneſſes, for otherwiſe 'tis hardly 


poſſible if not altogether impoſſible, to have a 
full Proof of ſuch ſecret Contrivances; ſuch Diſ- 
coveries are to be encouraged in all Governments, 
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without which there can be no Safety: And 
though Men have been guilty of ſuch heinous 
Offences, in being Partakers or Promoters in ſuch 
Deſigns, yet if they come in and repent, and give 
Teſtimonies thereof by diſcovering the Truth, 
great Credit ought to be given to them, for ſuch 
Evidence was ever accounted good. Beſides, as to 
two of them, De la Rue and Pendergraſs, which 
were the firſt that diſcovered, before they were 


apprehended, or ſuſpected themſelves to be in 


Danger, and therefore do not ſwear to ſave their 
own Lives, but reſolved upon it to ſave the Liſe 
of the King. And Mr. Pendergraſs had not 
any Deſign to be an Evidence, who, tho? he diſ- 
cover'd it almoſt as early as he knew it, yet 
refuſed to tell the Names, upon a Principle of Ho- 
nour, till he had the King's Word that he ſhould 
not be preſs'd to come in as a Witneſs; and he 
tells you himſelf the Reaſon why he refuſed 
then, and why he comes in now, becauſe Captain 
Porter was his Friend, to whom he was obliged, 
and he never intended at firſt to diſcover his 
Name, nor afterwards to be Evidence againſt 
him ; but upon Captain Porter's being taken, and 
diſcovering himſelf and his Witneſs, he thought 
then he was abſolved from all that Obligation, 
and therefore reſolved ro appear as a Witneſs 
againſt the reſt: And this does not depend only 
upon the Credit of Pendergraſs, but alſo upon the 
Teſtimony of my Lord Portland, and my Lord 
Cutts, who have given you a full Account of the 
Manner of it. 

And Mr. De la Rue tells you, That it was his 
Deſign at firſt, even a Vear ago, if the Conſpi- 
racy had ſo far proceeded, as to be ready to 


be put in Execution, he would have endeavoured 


to have prevented the Miſchief, by acquainting 
the Kiug with it; and he gives you an Account 
how he revealed it to Brigadier Letſon, and to 
my Lord Portland, and after to the King, which 
is confirmed by my Lord Portland; ſo that theſe 
are Witneſſes beyond all Exception, and if ſuch 
Evidence as this be not allowed to be good, the 
Government can never be ſecure againſt ſuch vil- 
lainous Enterprizes and wicked Machinations. 


Gentlemen, This is not trapanning, for it doth 


not appear by any Evidence, nor have I heard the 
Priſoners pretend that theſe Perſons did go about 
to ſeduce them into the Deſign, but indeed were 
endeavoured to be ſeduced into it themſelves; and 
though they kept them Company afterwards, yet 
it was only with a Purpoſe to acquaint themſelves 
with the real Intentions of theſe wicked Men, 
which is Lawful and Juſt in order to the making 
a full Diſcovery of their ſo dangerous a Villainy; 
and therefore they ought to receive all Counte- 
nance for doing ſo great a Service to the Govern- 
ment, without undergoing the Imputation of be- 
ing Trapanners. | | 

Gentlemen, there is no more occurs to me at 
preſent that is material to be obſerved or taken 
Notice of; I leave it to you, you have heard 
what the Witneſſes ſay againſt the Priſoners, you 
have heard what the Priſoners have ſaid for them- 
ſelves, you are the Judges of this Fact; if you 
are not ſatisfied that here has been ſufficient Evi- 
dence given to prove them Guilty, you will ac- 
quit them; but if you are ſatisfied, that upon the 
Evidence and all de Circumſtances of this Caſe, 


that they are Guilty, I ſuppoſe you will diſcharge 
your Conſciences, and give your Verdict accord- 
ingly. Then 
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| Then the Fury withdrew to conſider of the Evi- 
dence, and in leſs than balf an Hour returned, 
and found all the three Priſoners guilty of 
the High-Treaſon for which they were Ju- 
dicted, and the Court Adjourned till ſix a 
Clock that Evening. 


Poft Meridiem eodem Die. 


Bout Seven a Clock the Lord Mayor, and 

the Common Serjeant, with as many of the 

Court as would make a Quorum, came upon the 

Bench, and by Proclamation in uſual Form, the 

Court was reſumed, and the Priſoners called to 
the Bar to their Judgment. | 


Cl. of Arraignments. Robert Charnock, hold up 
thy Hand ( bich he did) You ſtand convicted 
of High Treaſon, for Conſpiring the Death of our 
Sovereign Lord the King by Aſſaſſination, What 
can you fay for yourſelf, why the Court ſhould 
not give Judgment upon you to die according to 
the Law ? 


The ow firſt made him to kneel ; and then, 
when he roſe up, he [poke as follows. 


Charnock. Sir, I have a great deal to ſay, if I 
knew when was the proper Time to apply myſelf 
to the ſaying what I have to ſay. 

Mr. Com. Serj, You are now called to, to know 
what you have to ſay. 

Charnock. Sir, I would put this Queſtion, be- 
cauſe I am ignorant in Forms of Law, Whether 
it be practicable for me to ſay any thing before 
Judgment, or not? For I have no Pardon toplead 
to hinder the Judgment; and therefore I would 
know, if it be practicable to ſay any thing be- 
fore Judgment ? 

Mr. Com. Serj. Ves, Sir, it muſt be before Judg- 
ment ; becauſe what you are called to, and asked 
now, is what you have to ſay in Arreſt of Judg- 
ment. 

Char. 1 have many Things to ſay as to Obſer- 
vations I made out of the Indictment, and upon 
my Trial, if this be my Time to offer them. 

Mr. C. Serj. Yes, Sir, it is your only Time. 

Char, Then, Sir, I think the Fact is ill laid: 
We are indicted here for High Treaſon, in Con- 
ſpiring the Death of the King, and no Overt 
Act is proved againſt me ; I ſpeak for myſelf, 
I ſuppoſe theſe Gentlemen will ſpeak for them- 
ſelves. 

Mr. C. Serj. At preſent you are the only Per- 
ſon that is asked rhe Queſtion ; therefore pray 
go on, and ſay what you have to ſay in Arreſt of 
Judgment. You ſay the Indictment is ill laid, 
wherein is it ſo ? 

Char. I do find fault with the Indictment, be- 
cauſe it is laid for Aſſaſſinating the King; and all 
that is proved againſt me, was, That I was in 
Company where ſuch a Thing was diſcours'd of: 
Now I am adviſed, and my own Reaſon tells 
me, that being in Company is no Proof of my 
giving my Conſent to the Thing; and without 
my Conſenting, there can be no Overt Act to 
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for High- Treaſon. 
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make me guilty of the Treaſon. It is ſaid, that I 
and my Accomplices, though there are none named 
but us Three, did meet together, and conſult of this 
Matter, and that we bought and provided Horſes and 
Arms : Which I take to be the only Overt Act. 
And of all theſe Things, there is not one Tittle 
proved; and therefore, with Submiſſion to the 
Court, the Indictment is naught in that reſpect. 
And this, I think, I may ſpeak, not only for my 
own Sake, but for the Sake of theſe Gentlemen 
that ſtand by me; if there be nothing proved 
againſt us of an Overt Act, as laid in the In- 
dictment, we ought not to be condemned. 

Mr. Com. Serj. Look you, Mr. Charneck, you 
move nothing againſt the Indictments, but only 
run into the Proof: That Matter is quite at 
an End, and we cannot enter into any De- 
bate about it; you have had a fair and alegal 
Trial, and upon that Trial the Jury has found 
you Guilty. 
| Charnock. J have not had a fair, and an equal 
Trial, Sir. 

Mr. Com. Serj. Yes, you have had both a fair 
and a legal, and an equal Trial. | 

Charn. If you pleaſe to leave out the Word 
Legal, becaule it perhaps may be according to the 
ſtrict Forms of Law: But I ſay it was not a 
fair and an equal Trial, becauſe in the laſt Act 
of Parliament, which was made for regulating 
Trials in Caſes of Treaſon, the Equity and 
Reaſonableneſs of a Priſoner's having that which 
was denied me, that is, a Copy of the Indict- 
ment, and Council, is laid down as the Ground 
and Reaſon of making the Act; and without 
that it had never been made: It is in the Pre- 
amble of the Act, which I have look'd upon 
ſince I went out of Court ; and though as to the 
Time of the Commencement, there is a certain 
Day prefix'd, yet the Equity of the Act is al- 
ways the ſame, and that Equity I take myſelf to 
be intitled unto ; and therefore being denicd the 
Benefit of it, I think I had not an equal and a 
fair Trial. 

Mr. Com. Serj. Sir, you have very unreaſon- 
ably objected this Matter of this Act of Farlia- 
ment at your Araaignment, and upon your 'Trial, 
and now; but your Objection is of no Mo- 
ment or Validity in the World: For the Act is 
to commence in futuro, and you are tried ac- 
cording to the Courſe of Common- Law before 
that Act can take Place; and it is the Common 
Law only that this Court can proceed by, and you 
be tried by. 

Char. Sir, I inſiſt not upon the Law itſelf, but 
only upon the Equity of it, and the Reaſonable- 
neſs of the thing. 

Mr. Com. Serj. Courts of Juſtice are to go ac- 
cording to Rules of Law, and that is equal that 
is according to thoſe Rules: I ſay again, Sir, you 
have had a fair, a legal, and an equal Trial, and 
have been treated with all the Candor and Temper, 
that I believe was ever ſhewn to any Perſons 
in your Condition. 

Char. I had not Council allowed me to aſſiſt 
me. 

Mr. C. Serj. The Law allows it you not; if it 
had, you ſhould have had it. 

Char. Then my Council were ignorant People, 
to inſtru and adviſe me, that by the Equity of 
this Act I ought to have it. 


Mr. Com. 
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Mr. Com. Serj. It was never practicable before, 


nor can be, till the Time that this Act takes 


Place. ä 
Char. Sir, I cannot argue with the Court in 
Matters of Law ; but as to the Evidence, I ſay, 
it did not come up to the Indictment. 

Mr. Com. Serj. If you have any thing to ex- 


cept againſt the Indictment, that is very proper 


for you to do, and if you will propoſe it, we 
will hear you. | | 

Char. Sir, I find fault with the Indictment in 
ſeveral Particulars ; all the Facts are laid in the 
Pariſh of St. Clements Danes, and there is not one 
Fact proved to be done there. f 


Mr. C. Serj. It is not material that the Facts 


ſhould be proved to be done in the particular 


Pariſh laid in the Indictment; it is ſufficient, if 
they be proved to be done in the County. 


Char. There is not one Fact proved to be done 
in that Pariſh. | 


Mr. C. rj. All that is againſt the Evidence, 


which we cannot at all take Notice of after the 


Verdict. 


Char. I inſiſted upon ſeveral Things, whereby 
it was impoſſible that the Evidence could be 
true, and mentioned ſeveral Things, wherein the 
Indictment was erroncous, and the Evidence not 
conſiſtent with it, or at leaſt not of ſuch Validity 
as to affect me; all which Things, if J might 
have had Council to argue for me in Point of 
Law, (and I look upon it as a very great Hard- 
ſhip that it was denied me,) as likewiſe that my 
Lord Chief Juſtice over-rul'd what J offer'd 
about Trapanners, as I take theſe Witneſſes to 


be, out of Sir Robert Atkins's Book, and what 
I quoted out of my Lord Hales's Pleas of the 


Crown, and Coke's Inſtitutes. 

Mr. C. Serj. Mr. Charnock, If you pleaſe to 
offer any Point of Law to the Court to ſtop 
Judgment, we are ready to hear it ; but you 
ought not to reflect upon the Court. 

Char. Where a Man is dying, ſure he may 
have Leave to take Notice of what Hardſhips 
he has lain under. 

Mr. C. Serj. Pray, Sir, hear me; No Men 
that ever ſtood in your Place have had more In- 
dulgence and Favour ſhew'd them, nor, I be- 
lieve, ſo much neither. Thoſe of us that are 
here, and were at your 'Trial, do think you do 
very much amiſs, to make any Reflections upon 
the Court, after you were ſo fairly dealt with. 
If you have any thing that is material to offer in 
Arreſt of Judgment, pray let us hear it : But 
we muſt over-rule all Diſcourſes of this Nature, 
it is a vain ſort of Diſcourſe, and will be of no 
Uſe or Service to you at all. 

Char, Truly, I know not what it is poſſible 
for me to urge which you will think to be ma- 
terial, if I cannot urge falſe Latin and Incon- 
ſiſtencies. There have been heretofore Arreſts 
of Judgment, and that muſt ſure have been up- 
on ſome Error or other. 

Mr. C. Serj. It it true, but you aſſign none; 
you abound in Words, but will not. offer any 
thing that is fit for you to offer. 

Char. Sir, I affign this particularly as an Error, 
and if it be not, I cannot tell what is: I am upon 
my laſt Legs, and ſtand here for my Life, and 
ought to be allowed all legal Advanttges. One 
particular thing is this, Whether the Scene of the 
Fact being laid to be at the Pariſh of St. Cle- 
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ment Danes there ought not to be Proof that ſuch 
Facts were done there; and if ſo, Whether it be 
not an Error, that there was no Proof of an 
one Fact done there? And then the next thing 
is, we are charged to have bought Horſes and 
Arms in the Indictment, and there was no Proof 
of any Horſes or Arms bought; I am ſure as to 
me there was not. 

Mr. C. Serj. I told you before, all this is to no 
Purpoſe, you enter into the Evidence, which is 
Matter of Fact, which is all over, and we can. 
not enter into any Conſideration of it, therefore 
pray do not ſpend our Time; but if you have 
any thing that is an Objection to the Frame of 
the Indictment, let us hear it. | 

Char. Then I think that the Indictment is un- 
certain ; it ſays, quadraginta Homines equeſtres 


aut circiter de ipſis Roberto Charnock, Edwardo 


King, & Thoma Keyes ; this is either not true, 
or it is Nonſenſe : For if there be forty Horſe- 
men, or thereabouts, of Robert Charnock, Edward 
King, and Thomas Keyes, that cannot be true, for 
they can't make forty ; and if you take in the 
aliis Proditoribus ignotis, that will make it un- 
certain, and that Uncertainty will make the In- 
dictment void. | 

Mr. C. Serj. I thought my Lord Chief Juſtice 
had ſatisfied you as to that Objection ; you re- 
peat but Part of the Sentence: It is ſaid, de ip/is 
Roberto Charnock, & prædictis aliis Proditoribus 
ignotis, ac aliis, that is certain enough, I thought 
we ſhould have heard no more of that frivolous 
Objection, but you had been ſatisfied with the 
Judge's Anſwer to it. 

Char. I am ſatisfied in Point of Fact that they 
conſtrued it ſo ; but theſe are the Words of the 
Indictment as they were read to me. 

Mr. C. Serj. You ſhall have the Words read to 
you again. Read them. 

Cl. of Arraignments. Quod quadraginta Homi- 
nes Equeſtres aut eo circiter de ipſis Roberto 
Charnock, Edwardo King, & Thoma Keyes, G 
pradittis aliis Proditoribus ignotis, ac allis. 

Mr. C. Serj. You took but Part of the Sen- 
tence, or elſe you could never have made that 
Objection. | | 

Char. Then, Sir, here is tunc & ibidem, what 
is that ? | 

Mr. C. Serj. You can eaſily tell that ſure ; it 
is then and there, | | 

Char. What, ibidem 9 What Word is that? 

Mr. C. Serj. It is the beſt Word that could be 
uſed ; what Word would you have had ? 

Char. Tunc & ibi, is then and there. 

Mr. C. Serj. No, ibidem is a better Word, and 
is always uſed in our Pleadings at Law. 

Char. Then I have only this in general to ſay ; 
Whether it be poſſible for a Man that is ignorant 


in Forms of Law to defend himſclf withour Coun- 


cil 2 I muſt deſire Council to look into the In- 
dictment and to aſſiſt me. | 

Mr. C. Serj, That is what we cannot allow by 
Law, unleſs you ofter ſomething that may be ſuch 
an Objection, as the Court ſhall think fit to have 
argued by Council. 

Char. But how ſhall I that am ignorant in the 
Law, know how to offer you that which you 


will think fit to hear Council to? 


Mr. C. Serj. You may offer any thing that you 
think is an Exception, and the Court will con- 
ſider of it; for I think it is my Duty, and every 

| = Man's 


- PR ons Wy . VV CS & an 


iy CY PD 858 Www 


1695. O. B. 


Man's that has the Honour to ſit here by the 
King's Commiſſion, to lay as much Weight upon 
any Objection that the Priſoner does offer, as it 
will bear; but if nothing be offer d that is of 
the leaſt Weight or Moment, we being to do our 
Duty equally between the King and the Priſoner, 
we cannot allow Council when there is nothing 
before us to allow it upon. 

Char. You will not, it ſeems, let me have 
ſach Aſſiſtance as I may offer you ſomething 
material. | 

Mr. C. Serj. You know well enough we can- 
not do it ; pray do not ſpend our Time to no 
Purpoſe. | i i 

Char. Nay, Sir, if you be in haſte, I will not 
trouble you any longer. 

Mr. C Serj. You have no Reaſon to ſay we 
are in haſte; I am ſure you have had all the 
Indulgence and Patience 2 could be; you are 
at Liberty to offer any Thing that you can, but 
to ſpend the Time of the Court in bare Words is 
not reaſonable. 

Char. The Law was never my Practice, Sir, 
nor Study: I perceive whatſoever I offer ſignifies 
nothing; therefore I beg your Pardon for the 
Trouble I have given you; I ſhall not attempt 
to offer any thing farther. 

Mr. C. Serj, You may offer what you will, we 
will hear you. 

Char. Sir, I perceive whatſoever I ſay is unac- 
ceptable, and ſo I had as good let it alone. 

Mr. C. Serj. You ſhall be heard to fay what- 
ever you think is for your Intereſt to ſay. 

Char. I thought theſe Things were for my 


| Intereſt to offer; but I ſee it is to no Purpoſe ; 


therefore I have no more to ſay ; 1 have done. 

Mr. C Serj. You may offer what you will, and 
you ſhall be heard with all the Patience and Can- 
dour imaginable. 

Char. ſee it is impoſſible for me to offer any 
thing that the Court will think material ; there- 
fore it is in vain for me to ſpeak, and trouble my 
{elf and the Court with what will be of no Uſe 


to me. 


Cl. of Arraiguments. Edward King, hold up 
thy Hand, (whic» he did.) You ſtand convicted 
of the fame High Treaſon ; What can you ſay 
for yourſelf, why the Court ſhould not give 
Judgment upon you to die according to Law ? 

(Then he was made to kneel, and riſe up again.) 

King. What Mr. Charnock has ſaid, all of it I 
do imagine to be material; and ſince he is not to 
be heard, I have done; I can fay no more. 

Cl. of Ar. Thomas Keyes, hold up your Hand ; 
you are in the ſame Caſe with the Priſoner that 
went laſt before you: What can you fay for 
yourſelf why the Court ſhould not give Judg- 
ment upon you to die according to the Law? 

( He was made to kneel, and riſe again.) 

Keyes. Sir, I have had no Council, nor no 
Aſſiſtance ſince I have been in Priſon. 

Mr. C. Serj. That you alledged upon your 
Trial, and you were then told you might lain 
had Council if you had thought fit ; for you 
had an Order for it, and you come too late to offer 
any Thing of that Nature now. But the Queſti- 
on that is now ask d you is, what have you to ſay 
for yourſelf, why Judgment ſhould not paſs upon 
you ? 

Keyes. I was only a Servant. 


for High-Treaſon. 
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Mr. C. Serj. You have been told that will not 
excuſe a Man in ſuch a Caſe. | 
Keyes. I cannot help it, Sir, I have done; I 
hope you will takecare of my Wife and Children 
when I am gone. 


Then Proclamation was made for Silence, whilſt 
Judgment was in giving; which the common 
Serjeant, ſitting down upon the Bench, pro- 
nounced thus : 


Mr. C. Serj. Robert Charnock, Edward King, and 
Thomas Keyes, the Priſoners at the Bar; You have 
been ſeverally indicted for High-Treaſon; you 
have pleaded not guilty, and put yourſelves, 
for your Trial, upon the Country, which Coun- 
try have found you Guilty: You have had the 
Benefit of a fair, lawful, indifferent, and equal 
Trial, according to the Laus of this Land; thoſe 
very Laws, which you are charged in this Indict- 
ment to have conſpired to ſubvert. It is a Crime 
of the higheſt Nature that the Law knows : You 
are Gentlemen of liberal Education, and I hope 
this will bring you to ſome Reflection, both u 
the State of your own Caſe, and the Blackneſs of 
your Offence, in the Time you have to live, which 
I fear is but ſhort : It is certainly the heinouſeſt 
Crime that any Perſons can be guilty of; the 
Murdering of a Prince in cold Blood, and in- 
volving your Country in Slaughter and Con- 
fuſion. I have nothing more to do, but to 
pronounce the Judgment that the Law has 
provided for ſuch Offenders, and which the 
Court doth award: 


T hat you go from hence to the Place from 
whence you came; and that from thence 
you be drawn upon a Hurdle to the Place 
of Execution, where you are ſeverally to 
be Hanged by the Neck, and cut down 
alive; your Bowels aud Privy Members 
to be cut from your Bodies, aud to be 
Burnt in your View; your Heads to be 
cut off, your Bodies reſpettively to be di- 
vided into Four Parts; which Heads and 
Quarters are to be at the King's Diſpo- 
ſal : And God have Mercy upon your 
Souls. 


Char. Sir, I defire we may have the Favour to 
have our Friends and Relations come to us while 
we are in Priſon, 

Mr. C. Serj. You ſhall have all the Liberty of 
your Friends and Relations coming to you, that 
you can reaſonably deſire. 

Char. And I hope we ſhall have no hard Uſage 
in Priſon. 

Mr. C. Serj, No, God forbid you ſhould; you 
may aſſure yourſelf you ſhall have none. 


Then the Seſſions of Peace for London, and of 
Caol- Delivery of Newgate for London and 
Middlefex, were adjourn'd unto Saturday the 
21/tof March following. 


Accordingly on Wedneſday the 18th of March, 
1697 they were all three drawn from New- 
gate to Tybury on $ledges, were they de- 
liver'd the following Papers to the Sheriff. 
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Mr. CHRARNOcE“õ Paper. 


* AT I might avoid Diſtractions, and be 
compos'd as much. as is poſſible at the 
Time of my Execution, I thought ir much more 
proper to communicate this to the Sheriffs, than 
to give myſelf the Uneaſineſs of ſpeaking, leaving 
it to them to publiſh (if they ſhould think con- 
venient) for the Satisfaction of the World; and 
in what I have to ſay, I have taken as much Care 
as I could to be ſhort, that I might not loſe time 
in my greateſt Concern. 
As concerning an Invaſion intended by King 
James upon England, there was certain Intelli- 
gence of it from abroad, I preſume every Body 
was ſatisfy'd, and to the facilitating of which, 
I own that myſelf and ſome others did agree 


upon the Undertaking to attack the Prince of 
Orange and his Guards, for which I am now to 


ſuffer; but I think myſelf obliged, by all the 
Ties imaginable, both of Coniſcence and Ho- 
nour, to declare, that as for any Order or Com- 
miſſion of King James's, for aſſaſſinating the 
Prince of Orange, I never ſaw nor knew of any, 
but have had frequent Aſſurances of his having 
rejected ſuch. Propoſals when they have been 
offer'd. 

I confeſs, I did hear that there was a Commil- 
ſion arrived for levying of War; and which was 
natural to believe, if the King was in ſuch a Rea- 
dineſs to come over as was reported; but if there 
was any ſuch Authority as that, I declare I never 
ſaw it. 

As to what regards the Body of the Roman 
Catholicks, I muſt do them this Juſtice, and 
which I dare be poſitive in, that they had no 
manner of Knowledge of this Deſign; nor do I 
believe it was communicated to any other Party 
of ſuch as are reputed the King's Friends, but 
carried on merely by a ſmall Number, without 
the Advice, Conſent, or Privity, of any Parties 
whatſoever. 

I ask Forgiveneſs of all the World for what 
Offences or Injuries I have done to them; and I 
am (I bleſs Almighty God) in perfect Charity 
with all Mankind. 

RoBErTCHARNOCK. 


Mr. K TN G' Paper. 


Am now, within a few Moments of Eternity, 
1 brought to this Place by the juſt Hand of God, 
in Puniſhment of all my Crimes, but particularly 
of that of which I have been lately arraign'd, 
and for which I ſtand here condemned ; but I 
hope that Goodneſs of God, which has given 
me a Senſe of my Wickedneſs, will accept my 
Repentance, and ſhew Mercy on me; which I 


hope to obtain, through the Paſſion and Merits 


of my Redeemer, upon whom I entirely caſt | 


myſelf. 

And that I may find his Mercy, I think 
myſelf obliged to do Juſtice to my Neighbour, 
that ſo none may ſuffer wrongfully on my Ac- 
count. And, therefore, as I am ſoon to anſwer 
the Truth of what I ſay before the Tribu- 
nal of God, | 


Firſt, I declare, that I never ſaw any Order 
or Commiſſion for King James's promoting 
the Aſſaſſination, for which I am condemned; 


neither do I know of any ſuch Order or Com- 
miſſion, 


Secondly, 'That this Deſign was not undertaken 
with any general Knowledge or Approbation of 


any Body of Men, either Catholick or Pro- 


teſtant. 


Laſtly, That I did not engage in it on Pre- 
ſumption of any King-killing Principles that could 
juſtify ſuch an Undertaking, but was drawn 
into it by my own Raſhneis' and Paſſion ; for 
which, and all other Sins, I heartily beſeech God 
to forgive me. 


And I hope, that ſuch who think the Misfor- 
tune of their Impriſonment or 'Trouble is derived 
from my having been engag'd in this Enterprize, 
or ſuch to whom it has any ways given Scandal, 
that they will admit me to their Pardon, as I 
freely and heartily forgive all Mankind. In this 
Diſpoſition of a ſincere Repentance, and true 
Charity, I commend my Soul into the Hands of 
God, and hope to find Mercy from him. And 
for this I beg all your Prayers. 


EoDdwaxd KiNG. 


Ar. KEYESS Paper. 


1 Am going to appear before the living God; I 
truſt in his Mercy that he will forgive all m 
Sins committed to this laſt Moment of my Life. 
God is juſt in all his Judgments, and I accept of 
this Death as the Puniſhment of my Iniquities. 
I forgive all my Enemies, and hope, through a 
hearty Repentance, and the Merits of my Saviour 
to obtain Mercy. 


Have Mercy on me, O Father of Mercy, and thro 
thy ouly San forgive me all my Sins. 


THOMAS KEvYEs. 


After which they were executed as Traitors, 


and their Quarters expos'd about the City. 
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Fg EIN D, Knight, at the Old- 


Baily, for High Treaſon, March 23. 1695. 8 WII. III. 4 


Monday, March 23. 1695. 


At the Sefſions-Houſe in the Old-Baily, this Day 
came on the Trial of Sir John Freind, Knight, 
for High Treaſon, upon an Indict ment found by 
the Grand Fury for the City of London, upon 
the Seſſions of Oyer and Terminer and Gaol- 
Delivery of Newgate, on Saturday the 21/ 
Inſtant. 


Clerk of Arraiguments. 


RVE R, make Proclamation. 

Cryer. Oyez, Oyez, Oyez, All 
Manner of Perſons that have any 
thing more to do at this general 


Oyer and Terminer, holden for the 
City of London, and Gaol-Delivery of Newgate, 
holden for the City of London, and County of 
Middleſex, adjourned over to this Day ; Draw 
near, and give your Attendance, for now 
they will proceed to the Pleas of the Crown for 
the ſaid City, and County; and God fave King 
William. 

Cl. of Arr. Make Proclamation again. 

Cryer. Oyez, You good Men of the City of Lon- 
don, ſummoned to appear here this Day, to try 
between our Sovereign Lord the King, and the 
Priſoner that is to be at the Bar; anſwer to your 
Names as you ſhall be called every Man at the firſt 
Call, upon Pain and Peril that will fall thereon. 


Then the Petty Jury were all called over, and the 
Appearances of thoſe that anſwered to the Call 
were recorded. | 

About ten a Clock the Lord Chief Fuſtice Holt, 
tbe Lord Chief Fuſtice Treby, Mr. Juſtice Ne- 
vill, and Mr. 7uſtice Rokeby, came into the 
Court ; and there being a great Confluence of the 
Nobility and Gentry there preſent, the Priſoner 
was order'd to be brought to the Bar : Which 
was done accordingly. 


Cl. of Ar. Sir Fobn Freind, hold up thy 
Hand. 

Freind. My Lord, I humbly move that I may 
have one William Courtney (who is to be a principal 
Witneſs for me at my Trial, and is now a Priſo- 
ner in the Gatehouſe) ſent for. 

*I. C. Fuſt. Is he your Wit- 
neſs, Sir ru 4 

Freind. Yes, my Lor 
his Name. 1 

L. C. 7. Sir John, why did not you ſend, and 
deſire ou before? F : a 


Sir John Holt. 


Seſſions of the Peace, Seſſions of 


» William Courtney is 


Freind. My Lord, I did not hear of him 
while laſt Night; and I humbly beſeech your 
Lordſhip, that you will pleaſe to let him be 
ſent for. 


The Judges conſulted among themſelves. 


L. C. F. Look you, Sir Jobn Freind, Tl 
tell you, if you'll appoint your Agent to come 
hither, you ſhall have an Habeas Corpus ad 
teſtificandum: But indeed you might have ſent 
this Morning, and then the Writ might have 
been got ready. 

Freind. My Lord, I did not know ſo much; 
for it was laſt Night before 1 underſtood that he 
was to be a Witneſs. 

L. C. 7. You might have ſent laſt Night, or 
this Morning, and you ſhould have had a War- 
rant for the Writ. 

Freind. I aſſure your Lordſhip, I did not 
know ſo much. | 

L.C. 7. Well, ſend your Agent, or your 
Sollicitor, and you ſhall have a Warrant for 
the Writ. 

Freind, I beſeech your Lordſhip, that he 
may be ſent for, and that the Meſſenger may 
make haſte. 

L. CJ. Let your Sollicitor come to my Clerk, 
and he fhall have it. 

Freind. My Lord, if you pleaſe to give a Rule 
of Court for it, I ſuppoſe it may be done pre- 
ſently. 

I. CJ. No, no, Sir Fob, it muſt be by 
Writ, the Keeper of the Gatehouſe elſe cannot 
bring him. | 

Fr. My Lord, that will be a long time before 
it can be done, I deſire nothing but that I may 
have him here to give his Evidence for me. 

L. C J. It will be got ready preſently; 1 
believe he will be here Time enough for you to 
make uſe of his Teſtimony. 

Fr. But, my Lord, ſuppoſe he ſhould not be 
here: It would be a great Hindrance to me, and 
a greater Injury to my Trial. 

L. C. 7. No, no, Sir John, you need not 
fear any Thing of that Nature, we are not in 
ſuch Haſte; we will not ſpur you on: But the 
Warrant ſhall be made ; and do you make what 
Haſte you can to get the Writ, and your Witneſs 
brought. 

The Lord Chief Fuſtice gave order to Mr. Maſon 
bis Clerk, to prepare a Warrant for an Habeas 
Corpus, directed for the Keeper of the Gate- 
houſe, to bring William Courtney immediately 
hither to give Evidence. | 

4 F 2. Cl. of Arr 
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Cl of Arr. sir Fobn Freind, hold up thy 
Hand. (I bich he did.) 

You ſtand indicted in London by the Name of 
Sir John Freind, late of London, Kt. for that, 


VM hereas there had been for a long time, and yet 


is, an open, and notoriouſly publick, and moſt 
ſharp, and cruel War by Land, and by Sea, had, 
carried on, and proſecuted by Lewis the French 
King, againſt the moſt Serene, moſt Illuſtrious, 
and molt excellent Prince, our Sovereign Lord 
Hilliam the Third, by the Grace of God, of 
Englmd, Scotiaud, France, and Ireland, King, De- 
fender of the Faith, Cc. All which time the ſaid 
Lewis the French King, and his Subject were, and 
yet are Enemies of our ſaid Lord the King that 
now is, and his Subjects. You the ſaid Sir Fob 
Freind, a Subject of our ſaid Sovereign Lord the 
King that now is, of this Kingdom of England, 


well knowing the Premiſes, not having the Fear 
of God in your Heart, nor weighing the Duty 


of your Allegiance, but being moved and ſe- 


duced by the Inſtigation of the Devil, as a falſe 


Traitor againſt the ſaid moſt Serene, moſt Cle- 
ment, and moſt Excellent Prince, our faid Sove- 
reign Lord William the Third, now King of 
England, Cc. your Supreme, True, Natural, 
Rightful, Lawful, and Undoubted Sovereign 
Lord; the cordial Love, and the true, and due 
Obedience, Fidelity and Allegiance, which every 
Subject of our ſaid Sovereign Lord the King that 
now is, towards him our ſaid Sovereign Lord the 


King, ſhould and of right ought to bear, withdraw- 


ing, and intending utterly to extinguiſh, and con- 
triving, and with all your Strength, purpoſing, 
deſigning, and endeavouring the. Government 
of this Kingdom of Erg/and, under our faid 
Sovereign Lord the King that now is of Right, 
duly, happily, and very well Eſtabliſhed, altoge- 
ther to Subvert, Change, and Alter, and his 
Faithful Subjects, and the Freemen of this King- 
dom of England, into intolerable and moſt mi- 
ſerable Slavery to the aforeſaid French King to 
ſubdue and bring, the firſt Day of Fuly, in the 
ſeventh Year of the Reign of our ſaid Sovereign 
Lord the King that now is, and divers other 
Days and Times, as well as before as after, at 
London, in the Pariſh of St. Peter Cornhill, in the 
Ward of Lime-ſftreet, falſly, maliicouſly, deviliſh- 
ly, and traiterouſly, did compaſs, imagine, con- 
trive, purpoſe, and intend our ſaid Sovereign 


Lord the King that now is, then your Su- 


preme, True, Natural, Rightful, and Lawful 
Sovereign Lord, of and from the Regal State, 
Title, Honour, Power, Crown, Command, and 
Government of this Kingdom of England, to de- 
poſe, caſt down, and utterly to deprive; and 
our ſaid Sovereign Lord the King to Death and 
final Deſtruction to put, and bring, and the 
aforeſaid Lewis the French King, by his Armies, 
Soldiers, Legions, and Subjects, this Kingdom of 
England to invade, fight with, overcome, and 
ſubdue, to move, incite, procure, and help, and 
a miſerable Slaughter among the Faithful Subjects 
of him our faid Sovereign Lord the King, 
throughout this whole Kingdom of England, to 
make and cauſe ; and that you the ſaid Sir ohn 
Freind to the aforeſaid Enemies of our ſaid Lord 
the King that now is, then, and there during the 
War aforeſaid, Traiterouſly were adhering and 
aſſſting; and the {ame your moſt impious, wicked 
and deyiliſh Treaſons, and traiterous Compaſ- 
ſings, Intentions, and Furpoles aforeſaid, to ful- 


) . | 
8 Will. III 
fil, perfect, and bring to effect; and in Proſecy.. 
tion, Performance, and Execution of that traite. 
rous Adheſion, you the ſaid Sir Fohn Freing 
as ſuch a falſe Traitor, during the War afore. 
ſaid, to wit, the ſame firſt Day of 7uly, in the 
Year aboveſaid, at London aforeſaid, in the Pariſh 
and Ward aforeſaid, and divers other Days 
and Times, as well before as after, there ang 
elſewhere in London aforeſaid, falſly, maliciouſſy 
adviſedly, ſecretly, and traiterouſly, and with 
Force and Arms, &c. with one Robert Charncck 
(late of High-Treaſon, in contriving, and con- 
ſpiring the Death of our ſaid Sovereign Lord the 
King that now is, duly convicted and attainted) 
and with divers other falſe Traitors, to the 
Jurors unknown, did meet, propoſe, treat, con- 
ſult, conſent, and agree to procure from the 
aforeſaid Lewis the French King, of his Subjects 
Forces, and Soldiers, then and yet Enemies of 
our ſaid Sovereign Lord the King that now is 
great Numbers of Soldiers and armed Men this 
Kingdom of England to invade and fight with, 
and to levy, procure, and prepare great Numbers 


of armed Men, and Troops and Legions againſt 


our {aid Lord the King that now is, to riſe up 
and be formed, and with thoſe Enemies at and 
upon ſuch their Invaſion and Entry into this 
Kingdom of England, to join and unite, Rebel. 
lion and War againſt him our ſaid Lord the King, 
within this Kingdom of England, to make, levy, 
and wage, him our ſaid Lord the King ſo as afore- 
ſaid to depoſe, and him to kill and murder; and 
moreover with the ſaid falſe Traitors, the ſame 
firſt Day of 7uly, in the Year aboveſaid, at 
London, aforeſaid, in the Pariſh and Ward afore- 
ſaid, Traiterouſly you did conſult, conſent, and 
agree to ſend the aforeſaid Robert Charnock as a 
Meſſenger from you the ſaid Sir John Freind, and 
the ſame other Traitors unknown, unto and into 
the Kingdom of France, in Parts beyond the 
Seas, unto James the Second, late King of England, 
to propoſe to him, and deſire of him to obtain of 
the aforeſaid French King, the Soldiers and 
armed Men aforeſaid, for the Invaſion aforeſaid 
to be made; and Intelligence and Notice of ſuch 
their traiterous Inrentions, and Adheſions, and 
all the Premiſes unto the ſaid late King James 
the Second, and the ſaid other Enemies and their 
Adherents, to give and exhibit; and them to 
inform of other particular Things and Circum- 
ſtances thereunto relating ; as alſo Intelligence 
from them of the ſaid intended Invaſion, and 
other Things and Circumſtances concerning the 
Premiſes, to receive, and the ſame to you the 
ſaid Sir Fobn Freind, and the ſaid other Traitors 
in this Kingdom of England, to ſignify, report 
and declare, in Aſſiſtance, Animation, and Aid 
of the ſaid Enemies of our ſaid Lord the King 
that now is, in the War aforeſaid, and to incite 
and procure thoſe Enemies the more readily and 
boldly to invade this Kingdom of Fng/and ; and 
the Treaſons and traiterous Contrivances, Com- 
paſſings, Imaginations, and Purpoſes of you the 
ſaid Sir Fobn Freind aforeſaid, to perfect and fulfil, 
and all the Premiſes the ſooner to execute, manage 
and perform, you the ſaid Sir John Freind, during 
the War aforeſaid, ſo as aforeſaid continued, to 
wit, the ſame firſt Day of July, in the aboveſaid 
ſeventh Year of the Reign of our ſaid Lord the 
King that now is, at London aforeſaid, in the 
Pariſh and Ward aforeſaid, falſly and traiterouſly 


did procure and obtain to your ſelf, and did re- 
| | ceive 
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: fa certain Commiſſion or Writ- 
en — 4 irſelf to be a Commiſſion, under 
ing purporting | 
and from the aforeſaid James the Second, late 
King of England, to conſtitute you the faid Sir 
Fobn Freind to be a Collonel of Horſe in the 
Army by you and the other falſe Traitors againſt 
our ſaid Lord the King that now is, within this 
Kingdom of England to be levied and formed; 
and in purſuance ofthe ſaid pretended Commiſſion 
by you the ſaid Sir John Freind ſo obtained and 
accepted of and your Treaſons and all your trai- 
terous Intentions aforeſaid, the ſooner to execute, 
perform, falfil, and perfect, you the ſaid Sir John 
Freind afterwards, to wit the ſame firſt Day of 
Fuly, in the ſeventh Year aboveſaid, at London 
aforeſaid, in the Pariſh and Ward aforeſaid, 
Fallly, Maliciouſſy, Adviſedly, Secretly, and 
Traiterouſly, divers Soldiers, and armed Men, 
and ready to be armed, with Force and Arms, &c. 
to raiſe, and Liſt, and War and Rebellion againſt 
our ſaid Lord the King, within this Kingdom of 
England to make and wage; and to and with the 
ſaid Enemies of our faid Lord the King, Fo- 
reigners and Strangers, Subjects and Soldiers of 
the faid Lewis the French King, being about to in- 
vade this Kingdom of England, at and upon their 
Invaſion and Entry into this ſame Kingdom, 
then ſhortly expected to be made, themſelves to- 
gether with you the faid Sir John Freind to join 
and unite, and in Troops and Legions to form, 
did raiſe, liſt, and retain, and did procure to 
be raiſed, liſted, and retained ; And divers Sums 
of Money, in and about the raiſing, liſting, and re- 
raining of the aforeſaid Soldiers, and Men armed, 
and ready to be armed upon the Account afore- 
ſaid, upon the aforeſaid firſt Day of 7uly, in 
the ſeventh Year aboveſaid, at London afore- 
ſaid, in the Pariſh and Ward aforeſaid, falſly, 
maliciouſly, and traiterouſly, did give and pay, 
and cauſe to be paid; and thoſe Soldiers and Men, 
for the Treaſons, Intentions, and Purpoſes afore- 
ſaid, then and there, and long after you had in 
readineſs. As alſo the ſame firſt Day of July, in 
the ſeventh Year aboveſaid, at London aforeſaid, 
in the Pariſh and Ward aforeſaid, divers Horſes, 
and very many Arms, Guns, Carbines, Piſtols, 
Swords, and other Weapons, Ammunition, and 
warlike Things, and military Inſtruments, falſly, 
maliciouſly, ſecretly, and traiterouſly you did 
obtain, buy, gather, and procure, and cauſe to 
be bought, gathered, obtained and procured, and 
in your Cuſtody had and detained, to that Intent to 
uſe the ſame in the ſaid Invaſion, War and Rebel- 
lion, againſt our ſaid Sovereign Lord the King that 
now is, Him our ſaid Lord the King of and from 
tae Regal State, Crown and Command of this 
Kingdom of England to depoſe, caſt down, and 
deprive, and him to kill and murder, and all the 
Treaſons, Intentions, Contrivances and Purpoſes 
of you the faid Sir Fob Freind, as aforeſaid, to 
fulfil, perfect, and fully to bring to effect; againſt 
the Duty of your Allegiance, and againſt the 
Peace of our ſaid Sovereign Lord the King that 
now is, his Crown and Dignity; as alſo againſt 
the Form of the Statute in this Caſe made and 
provided, | 

What fay'ſt thou, Sir Joby Feind, Art thou 
guilty of this High-Treaſon whereof thou ſtand- 
eſt Indicted, or Not Guilty? 

Freind. Not Guilty, my Lord. 

Cl. of Arr. Culprit, How wilt thou be tried? 

Freind. By God and my Country. 

Cl. of Arr. God ſend thee good Deliverance. 
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Freind. I don't know any thing of it, I am as 
Innocent as the Child unborn. 

The Warrant for the Habeas Corpus was ſigned 
by the Lord Chief Fuſtice Holt, and deliver- 
ed to the Priſoner, who ſent it away to the 
Crown-Office by his Sollicitor, to get the Writ 
ſealed. | 

Freind. My Lord, I have ſomething to move 
if your Lordſhip pleaſe to hear me, and the reſt 
of my Lords the Judges; That if any Matter of 
Law do ariſe upon my Trial, I may be heard by 
my Council, that you may not deſtroy me with- 
out Law. 

L. C. Juſt. Look you, Sir John Freind, if any 
Matter of Law do ariſe at your Trial, and you 
will tell us what that Matter of Law is, and the 
Court ſee that it is a Matter of Doubt, we can, 
and ought, and no queſtion ſhall aſſign you Coun- 
cil; but that is time enough when ſuch Matter 
does ariſe. 

Freind. My Lord, It is well known to your 
Lordſhip, and all the Court, that I am not a Law- 
yer; but, I hope, as you are of Council for the 
King as Judges of Law, ſo you will be of Council 
for me; for I am not a Lawyer, and cannot know 
whether any Matter that ariſes be Law or no; 
and therefore I humbly beſeech your Lordſhip to 
be ſo juſt and kind, as to tell me whether it be 
Law or not Law, and I ſubmit myſelf ro your 
Lordſhip's Direction. | 

L. C. 7. Sir Jobn Freind, We are bound to 
tell you when any thing of that Nature appears 
before us, and to let you have all the Benefit of 
the Law that poſſibly you can have; for we are 
obliged to be indifferent between the King and 

ou. 
' Friend. My Lord, I don't queſtion it. I deſire 
alſo I may have Pen, Ink, and Paper. 

L. C. Fuft. Ves, yes, by all means. 

(And be had them.) 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. Oyeæ: You good Men of the City o 
London, ſummoned to appear here this Day, to 
try between our Sovereign Lord the King, and the 

Priſoner that is at the Bar, who have been called, 
and made Default, anſwer to your Names, and 
{ave your Iſſues, 

Then the Defaulters were cal} d over. 

Cl. of Arr. You the Priſoner at the Bar, theſe 
Men that you ſhall hear call'd, and perſonally ap- 
pear, are ro paſs between our Sovereign Lord the 
King, and you, upon Trial of your Life and 
Death; if therefore you will challenge them, or 
any of them, your Time is to ſpeak unto them as 
they come to the Book to be ſworn, before they 
be ſworn. 

Cryer. Call Thomas Clark. 

Freind. Pray, Sir, how many may I challenge? 

L. C. J. Look you, Sir Jobn, you may challenge, 
that is, except againſt 35, without ſhewing any 
Cauſe: If you don't like them to be of the Jury, 
you may refuſe them; and as many others, as 
you have Cauſe to except againſt. 

Fr. My Lord, I humbly beſeech you, that be- 
cauſe perhaps I may miſtake in numbring, that 
I may havetimely Notice before the 35 be except- 
ed againſt, or elſe it may occaſion mea great deal 
of Prejudice. 

L. C. J. Sir, the Clerk ſhall take care of that, 
he ſhall inform you how many you challenge, and 
you ſhall receive no Prejudice of that Kind, or by 
any Slip in point of Form, 


Cl of Arr. 
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Cl. of Arr. Cryer, call Thomas Clark. 
_ | (Who appeared.) 

Fr. Pray, Sir, muſt I not ſee the Gentleman? 
I. C. 7. Yes, yes, by all Means. 

( He was ſhewn to him.) 

Fr. You may ſwear Mr. Clark ; I do not except 
againſt him. I deſire but honeſt Gentlemen, and 
I ſhall come off 1 warrant you: I am as innocent 
as the Child unborn. 

L. C. J. Swear Mr. Clark. 

Cl. of Ar. Hold him the Book; ( which was 
done) look upon the Priſoner ; You ſhall well and 
truly try, and true Deliverance make between our 


Sovereign Lord the King, and Priſoner at the 


Bar, whom you ſhall have in Charge, according 
to your Evidence. SO help you God. 

Cl. of Ar. Nathan Green. 

Fr. I except againſt him. 


Cl. f Ar. T bomas Emms. 
Fr. I accept of him for a Juryman, I have no- 


| thing to object againſt him. : £ He was ſworn.) 


Cl. of Ar. Francis Byer. 

Fr. Pray let me ſee him (he was ſhewn to him) 
I do except againſt him, I challenge him. 

Cl-of Ar. Benjamin Dry. 

Fr. I except againſt him. 

Cl. of Ar. James Demew. 

H. I accept him, I have nothing to ſay againſt 


him, I would have him to be a Juryman. 


Mr. Demew. My Lord, 1 am not a Freeholder. 
L. C. J. Sir Fobn, do you challenge him peremp- 
torily, or do you challenge him for Cauſe ? 
Fr. My Lord, I do not challenge him at all, I 
accept of him. 


Sir Thomas 
Trevor: Freehold, we that are for the King 


will except againſt him; for I would 
not have any Body that is not a Freeholder ſerve 
upon the Jury. 


Cl. of Ar. Henry Hunter. 
Fr. Pray, my Lord, is this Gentleman that was 


called before laid aſide? He is not one that I 
challenge. | 


L. C. J. No, no, he is challeng'd by the King's 
Council, as no Freeholder. 

Fr. Then he is only ſer aſide, I ſuppoſe; I ſpeak 
it for this Reaſon I would not be miſtaken in my 


Number. 
L. C. F. Care ſhall be taken of all that, he is 


not to be reckoned as one that you challenged, he 


is challenged for want of Freehold by the King's 
Council. 
Cl. of Ar. What ſay you to Mr. Hunter? 
Fr. I accept of Mr. Hunter, let him be ſwore. 
(Which was done.) 


Cl. of Ar. Fobn Cox. 
Mr. Cox. My Lord, I have no Freehold in 


London. 
Mr. Att. Gen. Then let him beſet aſide. 
Cl. of Ar. George Bodington. | 
HF. I except againſt him. 

Cl. of Ar. Fobn Hedges. 

Fr. IT except againſt him. 

Cl. of Ar. You challenge him, Sir, do you? 

Fr. Yes, yes, I do. 

Cl. of Ar. Fohn Fames. 

Fr. 1 A box U 

Cl. of Ar. Thomas Poole. 
Fr. I accept of him. (He was ſworn.) 

Cl. of Arr. Peter Parker. | 

Fr. I accept of him. (He was ſworn} 

Cl. of Ar. George Grove. | 


* Mr. Attory. Gen. If he have no 


Fr. I except againſt him, for I have him not in 


my Pannel. 


L. C. 7. How comes that? | 

Fr. I can't tell, my Lord, I have been kept alone 
while Saturday laſt, only that worthy Gentleman 
(bowing to Mr. Baker, the Proſecutor for the 
King) was with me to give me Notice of my Trial 
before. 

Cl. of Ar. Nathaniel Wyerſdale. 
F. 1 challenge him. 

Cl. of Ar. Samuel Blewitt. 

Fr. I challenge him. 
Cl. of Ar. Fames Bodington. 

Fr. I challenge him. | 

Cl. of Ar. John Wolfe. 

Fr. Sir, I do affure you I have him not in my 
Pannel, upon my Word. I challenge him. 

Cl. of Ar. Samuel Fackſon. 

Fr. Taccept of him. (He was ſworn.) 


| Cl of Ar. Nathaniel Lo 


ng. 

Fr. I accept of him. 6 was ſworn.) 

Cl. of Ar. Richard Chiſwell. 

Fr. I challenge him. 

Cl. of Ar. George Child. | 

F. I accept of him. (He was ſworn.) 

Cl. of Ar. William Walker. 

Fr. I accept of him. (He was ſworn.) 

Cl. of Ar. John Wills. 

Fr. I challenge him. 

Cl. of Ar. Fohn Hibbert. 

Fr. I challenge him. 

Cl. of Ar. John Pettit. 

H.. I challenge him. 

Cl. of Ar. James Robinſon. 

Fr. Sir, he is not in my Pannel upon my Word. 

Cl. of Ar. He is in the Original Pannel. 

Mr. Sheriff Buckingham. My Lord, here is the 
Original Pannel, and here's his Name here ; and 
there is not a Perſon in this Pannel, but what was 
originally put in, except it be about five or ſix at 
the End, and this is none of them. 

Fr. I challenge him. 

Cl. of Ar. Thomas Hollis. ¶ He did not appear.] 

L. C J. Pray, Sir Fohn, who had you that 
Copy from? Who gave it you? 


Fr. My Sollicitor. 
Mr. Trotman. My Lord, he had none from me I 


am ſure: I received the Pannel from the Sheriff, 
but no Body, from Sir John, was ever with me 


for a Copy. 
Fr. My Lord, my Sollicitor brought it to me 


on Saturday Night. 
I. CJ. Who is your Sollicitor, that gave you 


that Copy? | 
Fr. His Name is Mr. Burleigh, my Lord. 
L. C. 7. Where is he? Let's ſee this Mr. 


Burleigh. 
Fr. My Lord, he is gone to the Crown Office 


it ſeems, for the Habeas Corpus. 

Mr. Juſtice Rokeby. It is your own Sollicitor 
that has put the Abuſe on you, if it be ſo. 

Cl. of Ar. Thomas Hollis. ( He did not appear. 

L. C. J. Pray, Sir Fohu Friend, how many 
have you in all? | 

Fr. In Number, my Lord ? would you have 
me tell you how many I have in Number? 

L. CJ. Aye, in Number in your Copy of 
the Pannel. 

Mr. Sh. Buckingham. In the Pannel there are 
above Fourſcore. | 

Fr. 1 have ſeventy one, my Lord. 


[Then Thomas Hollis appeared. 
| - Cl. of Arr. 
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Cl. of Ar. Do you challenge him, Sir? 

Mr. Sh. Buckingham. Pray let the Secondary pro- 
duce his Pannel that he had from my Brother and 
me, and I am ſure the Court will find they were 


all named in that Pannel. 


Mr. Trotman. My Lord, I have the Pannel, 
but they never came to me for a Copy, as I 
expected: I had got one ready; if Sir Fobn 
Freind, or any Perſon for him, had ſent to me, 
they might have had it. | 

Mr. Sh. Buckingham. And theſe People that 


are not in Sir Fob Freind's Pannel, are none of 


the half Dozen that were added, when we came to 
the Knowledge of them,that they wereF recholders. 

L. C. 7. When were they added, Sir? 

Mr. Sh. Buck. I hey were added on Friday 
in the Afternoon, and it ſeems he never came 
for the Pannel to the proper Officer, and thoſe 
that he objects againſt were not added, but are 
in the original Pannel. 

L. C. J. Truly I can't ſee any Body is to 
blame in this Matter but your own Sollicitor. 

Mr. Trotman. My Lord, I aſſure you I had 
made a Copy, and 1 wondered 1 did not hear of 
them: ] do not know where he got this Copy. 

IL. CJ. Treby, In Truth if you would not 
ſend to the proper Officer for a Copy, when you 
might have had it, you muſt be content with 
what you have; for-no Body is bound to give 
you a Copy unleſs you ask for it. | 

I. C. F. Well, what ſay you to Thomas Hollis? 

Fr. I challenge him, my Lord, for he is not 
in my Pannel. 

Cl. of Ar. John Sherbrook. 

Fx. I accept of him. (He was ſworn.) 

Cl. of Ar. Fames Blackwell. 

Fr. He is not in my Pannel, upon my Word, 
my Lord. | 

L. C. 75 I can't help it, he is in the Sheriff's 
Pannel that is returned here. 

Fr. J challenge him. 

Cl. of Ar. Thomas Gardner. 

Fr. J accept of him. 

Mr. Gardner. My Lord, I am no Frecholder 
in the City. 

Mr. Juſtice Rokeby. Mr. Gardner, have you 
not lately conveyed away your Freehold ? 

Mr. Gard. No, indeed, my Lord, I never had any. 

Cl. of Ar. William Prince. 

Fr. I accept of him. ( He was ſworn.) 

Cl. of Ar. John Simons. 

Fr. I challenge him. 

Cl. of Ar. Robert White, 

Fr. I challenge him. 

Cl. of Ar. Foſeph Morewood. 

Fr, I accept him; his Name is John I ſup- 
poſe, for ſo it is in my Pannel. 

Cl. of Ar. No, it * 

Mr. Morewood. My Name is Foſepb. 

Fr. Well, Sir, I accept of you, I don't que- 
ſtion but you are an honeſt Man.( He was ſworn.) 

Cl. of Ar. Cryer, countez. Thomas Clark. 

Cryer. One, Gc. (So of the reſt to the Jaſt.) 

Cl. of Ar. TFoſeph Morewood. | 

Cryer. Twelve good Men and true, ſtand to- 
gether, and hear your Evidence. 


'The Names of the Jury were theſe. 


Thomas Clark, Nathaniel Long, 
Thomas Emms, George Child, 

Henry Hunter, Milliam Walker, 
Thomas Poole, John Sherbrook, 
Peter Parker, William Prince, and 
Samuel Fackſon, Foſeph Morewood. 
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Cl. of Ar. Cryer, make Proclamation. 

Cryer. Oyez. If any one can inform my Lords 
the King's Juſtices, the King's Serjeant, the King's 
Attorney General, or this Inqueſt now to be 
taken, of the High- Treaſon whereof the Priſoner 
at the Bar ſtands indicted, let them come forth 
and they ſhall be heard ; for now the Priſoner 
{ſtands at the Bar upon his Deliverance : And all 
others that are bound by Recognizance to give 
Evidence againſt the Priſoner at the Bar, let them 
come forth and give their Evidence, or elſe th 
forfeit their Recognizance ; and all Jury-men of 
London, that have been called, and have appear- 
ed, and are not ſworn, may depart the Court. 

Cl of Ar. Sir Fohn Freind, hold up thy Hand, 
(which he did.) You that are ſworn, look upon 
the Priſoner, and hearken to his Charge: He 
ſtands indicted by the Name of Sir John Freind, 
late of London, Knight, (proxt in the Indictment, 
mutatis mutandis.) And againſt the Form of the 
Statute in that Caſe made and provided. Upon 
this Indictment he hath been arraigned, and there- 
unto hath picaded Not Guilty, and for his Tryal 
hath put himſelf upon God, and the Country, 
which Country you are; your Charge is to en- 
quire, Whether he be Guilty of the High-'Trea- 
ſon whereof he ſtands indicted, or Not Guilty; if 
you find him Guilty, you are to enquire what 
Goods and Chattels, Lands and Tenements he had 
at the Time of the High-Treaſon committed, or 
at any Time ſince ; if you find him not Guilty, 
you are to enquire if he fled for it; if you find 
that he fled for it, you are to enquire ofhis Goods 
and Chattels, as it you had found him Guilty; if 
you find him Not Guilty, nor that he did fly for 
it, you are to {ay fo, and no more, and hear your 
Evidence. 

Mr. Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury; This is an In- 
dictment of High - Treaſon, that is brought 
_— Sir John Freind, the Priſoner at the Bar, 
or aſſociating with, and aiding the King's Ene- 
mies, with a Deſign to procure an Invaſion from 
France, and to raiſe a Rebellion within this King- 
dom, and this was to depoſe the King, and to 
reſtore the late King Fames ; and in order to 
the EffeQting theſe his wicked Purpoſes, the In- 
dictment ſets forth, That the firſt of July laſt, 
he did meet, and conſult, and agree with one 
Mr. Charnock (a Gentleman ſince tried, con- 
victed and attainted of High-Treaſon) how they 
ſhould procure an Army from France, to come 
and invade this Kingdom : And ſhould raiſe a 
ſufficient Number of Men, to facilitate the 
Landing of the French; and the Indictment 
particularly charges the Priſoner at the Bar, 
with ſending Mr. Charnocł into France, to the 
late King James, to acquaint him with the 
Deſign, and to deſire him to procure a great 
Number of Forces from the French King, to 
come here, and land within this Kingdom : And 
the Indictment does likewiſe charge him with 
procuring and receiving a Commiſſion from the 
late King James to conſtitute him, the Pri- 


ſoner at the Bar, a Colonel of Horſe; and like- 


wiſe with laying out, and expending, and pay- 
ing ſeveral Sums of Money in liſting and keep- 
ing Soldiers and Men in pay under him, which 
were to be in his Regiment ; and with laying 
out ſeveral Sums of Money in buying Arms 
and Horſes for this Invaſion and Rebellion that 
was thus deſigned to be made, and raiſed with. 

in 
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in this Kingdom. To this, Gentlemen, he has 
pleaded Not Guilty; we ſhall call our Witneſſes, 
and prove the Fact, and we do not doubt but 
you will find him ſo. 

Freind. Prove this if you can; it cannot be. 

Mr. Att. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury ; the Priſoner 
at the Bar, Sir John Freind, ſtands indicted of 
High-Treaſon, in compaſſing, and imagining the 
Death of the King, and likewiſe in adhering 
to the King's Enemies. 

Gentlemen, the Overt-Acts laid in the Indict- 
ment to prove this Treaſon, are theſe : 

That the Priſoner at the Bar did accept a 
Commiſſion from the late King James, to raiſe 
a Regiment of Horſe in this Kingdom, in order 
to join with the French, when they invaded it; 
and there were ſeveral Meetings, and Conſul- 
tations between him, and ſeveral others whom 
you will hear named by the Witneſſes, upon 
which it was reſolved to ſend a Meſſenger, one 
Charnock, into France, to deſire the late King 
Fames to prevail with the French King to get 
a Number of Men, in all 10000, with an Afſu- 
rance, that they would aſſiſt him with a Num- 
ber of Horſe when he came : And in Purſu- 
ance of this Deſign, the Priſoner at the Bar 
did raiſe Men, and pay ſome Sums of Money 
for their Subſiſtence, and liſted, and had them 
in Readineſs ; and provided Horſes and Arms. 
Theſe are the Overt-Acts laid in the Indict- 
ment ; the Evidence that will be produc'd to 
you, to prove this Treaſon, and theſe Overt- 
Acts, will be in this Manner. 

Gentlemen, you will ſee by the Evidence, 
that there has been a Deſign and Conſpiracy 
on Foot for ſeveral Years, to aſſaſſinate the 
King's Perſon, and to have an Invaſion from 
France at that Time, by armed Force here 
to ſubdue this Kingdom. The Priſoner at the 
Bar, Sir John Freind, I think about two Years 
ago had a Commiſſion ſent him from the late 
King James, to raiſe a Regiment of Horſe : 
There were ſeveral other Commiſſions ſent like- 
wiſe, but one was ſent to the Priſoner, which 
he accepted of; and in Purſuance of it, he ap- 
pointed ſeveral Officers, and liſted ſeveral Men 
for that Purpoſe, and expended ſeveral Sums of 


Money for the raiſing, and ſubſiſting of them. 


Gentlemen, you will hear that his Lieutenant- 
Colonel was to be one Blaire, and his Major 
was to be one Slater ; and this Slater's Father 
was a Clergy-Man, and he undertook to bring 
in a Troop of Clergy-Men that had refuſed 
One of his Captains was 
one Evans ; one Richardſon was another ; and 
there were ſeveral other Officers whom you 
will hear named by the Witneſſes, that were 
appointed, and ingag'd to make up the Regiment. 

Gentlemen, you will hear further by the Wit- 
neſſes, that about May, or June laſt, they hav- 
ing raiſed a conſiderable Number of Men, there 
were ſeveral Meetings had between the Priſoner 
at the Bar, and ſeveral other Perſons, in order 
to ſend ſome Perſon over to get Forces from 
France, to invade this Kingdom. The firſt 
Meeting, that you will hear of, was at the Old 
King's Head - Tavern in Leadenhall-Street, and 
there were preſent the Priſoner at the Bar, my 
Lord of Aylesbury, my Lord Montgomery, Sir 
Fobn Fenwick, Sir William Perkins, Mr. Char- 
nock, (who was lately condemned and executed 
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for the Deſign of murdering the King) Mr. 
Porter, and one Cook. At that Meeting you 
will hear what their Debates were, and what 
their Reſolutions: After ſeveral Debates, who 
they ſhould ſend, they reſolved to ſend Mr. 
Charnock, to go into France, to deſire the late 
King James to get 10000 Men of the French 
Troops, to land upon our Coaſts about Sooo 
Foot and the reſt Horſe and Dragoons : And 
they did impower him in their Names, to aſſure 
ames, that they would, when- 
ever he landed with his French Troops, be 
ready to aſſiſt him with near Two thouſand 
Horſe among them. 


Upon this, Gentlemen, Mr. Charnock ur der- 


took to go upon this Meſſage : But about a 
Week after they met again, for he was unwil- 
ling to go upon ſuch an Errand, without hay. 
ing a full Reſolution and Aſſurance from theſe 
Gentlemen that were thus engaged, that he 
might fatisfy the late King what they would 


certainly do. So they met again about a Week _ 


after, and that was at a Tavern in St. Zames's- 
Street, near Sir 2 Fenwick's Lodgings, one 
Mrs. Montjoy's ; there was the Priſoner at the 
Bar, my Lord of Aylesbury, and moſt of the 
ſame Company that were at the Meeting be- 
fore: And Mr. Charnock deſired to know, if 
they did agree to what had been propoſed and 
reſolvd on before; for he was unwilling, and 
did not care to go without a full Aſſurance of 
the Performance. They did all agree, and 
deſired that he would go with all Speed, and 
that he ſhould aſſure King Fames, they would 
be ready to meet him, if they had Notice 
where he would land. 

Pray, Gentlemen, obſerve the Time when 
theſe Meetings were. It was in May or Fune 
laſt; ſoon after the King was gone to Flanders; 
and they thought this a fit Opportunity, when 
the King's Forces were drawn out of England 
into Flanders, for carrying on the Campaign, 
then was the proper 'Time, according as they 
diſcourſed the Matter, the People being as they 
faid, generally diſſatisfied, and but few Forces 
in England to oppoſe them. 

Mr. Charnock accordingly went over into 
France, and about a Month after return'd again, 
and acquainted them that he had told King 
James their Reſolution, and how they would 
aſſiſt him, and what they deſired of him, and, 
in ſhort, had delivered his Meſſage : But that 
King James told him, he thank d them very 
much for their Kindneſs and Readineſs to aſſiſt 
him ; but at that Time the French King could 
not ſpare Forces, nor could it be all that 
Summer, and ſo there was nothing to be done; 
and thereupon it reſted till the laſt Winter, 

Then, Gentlemen, vou will hear, that the 
laſt Winter the Deſign was renewed again, 
about Zanuary laſt : For Sir George Barcley came 
over from the late King, being a Lieutenant in 
his Guards there, and then they entered into a 
Conſpiracy to aſſaſſinate the King; and that 
was to be done firſt, to facilitate the Invaſion, 
which was to follow immediately upon the Ex- 
ecution of the Aſſaſſination : For they thoug 
they could have no Aſſurance of Succeſs in their 
Invaſion, as long as the King lived; and | 
hope every one will take Notice, how preci- 
ous that Life is to us, when it is ſo apparent to 


all the World, that our Enemies cannot x 
| or 
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ſor any Succeſs to their Enterprizes and Deſigns 
to deſtroy us, but by taking that Life away. 
Gentlemen, this very Conſpiracy, you will 
hear the Priſoner at the Bar was acquainted with, 
and privy to, even this Aſſaſſination ; tho in- 
deed you will hear he did not much approve 
of it, becauſe he thought it would be a Diſſer- 
vice to the late King's Affairs; but he was at 
ſeveral Meetings with Mr. Porter, and Mr. Char- 
noch, and Sir WWilliam Perkins, and ſeveral others 
that were Conſpirators in that Deſign, and was 
acquainted with it, as you will hear by the Evi- 
nce. 
* you will hear further, that about 
January laſt, the Invaſion being intended to be 
quickly made, the Priſoner at the Bar, Sir Jobn 
Freind, had frequent Meetings with Blair, that 
was Licutenant-Colonel, and other Officers, to 
conſider and prepare how to be in a Readineſs. 
About that Time the Priſoner at the Bar, Cap- 
tain Blair, and one Captain Ridley, met at a 


Place in Exchange-Alley, and there they diſ- 


courſed among one another; and there Ridley 
ſaid, there was a conſiderable Roman-Catholick 
that was ſent to King James, and he would 
bring the laſt Orders; and 8 Freind ſaid 
he knew of it very well, it was ſo, and he hoped 
he ſhou'd have them brought very quickly. 

At another Time, the Priſoner at the Bar, 
and Blair his Lieutenant-Colonel, met at 7ona- 
than's Coffee-Houſe, and the. Priſoner took him 
up in his Coach, and carried him along with 
him, and there they had a great Diſcourſe of 
the Affairs of the Regiment. The Priſoner at 
the Bar, Sir Fohu Freind, told Blair they muſt 
be very good Husbands of their Money: For if 
the Invaſion ſhould miſcarry, he ſhould not have 
Money enough to carry on his Trade, but he 
would take Care about ſome Officers that had 
not Money to mount themſelves ; but a great 
many were to prepare for themſelves at their 
own Charges, and for thoſe that were to be 
under them. They had likewiſe then ſome Diſ- 
courſe about the T houlon Fleet coming about, 
and that he thought it not adviſeable till the 
Thoulon Fleet came round. He ſaid he would 
not put a Foot in the Stirrup till that were 
done ; and that he would keep out of the Way 
till all was in a Readineſs, and adviſed Captain 
Blair to do 1o too. 

Gentlemen, you will find it further proved, 
that about May laſt, the Priſoner at the Bar 
paid 20/7. to this Captain Blair, who had laid 
out Monies in the Affairs of the Regiment, 
and this was to reimburſe him what he had 
ſo laid out ; and it was in this Manner : You 


have all heard, I ſuppoſe, of one Colonel Parker, 


who being taken upon his coming over from 
France, was a Priſoner in the Tower, but made 
his Eſcape from thence, to which Eſcape the 
Priſoner at the Bar was privy. This Eſcape 
coſt 300 J. as you will hear, and the Priſoner 
laid down 100 J. of it. But this was to be re- 
pay'd him again: But how was it? There was 
one Fobnſon a Prieſt, a Conſpirator likewiſe 
in this Deſign of Aſſaſſinating the King, and he 
undertook and promiſed, that the late King 
ſhould pay this 100 I. And accordingly one 
Piggott went over into France, and had this 100 J. 
paid him by King James, to repay it to Sir 7ohn 
Freind : But he thought fit to keep the Money, 
and Sir John Freind cou'd not get it of him, 
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and he durſt not ask it, becauſe he knew the 
Conſideration was not fit to be made publick., 
But he told Captain Blair, I cannot pay you 
the Money out of my own Pocket; but Pig gott 
ought to pay me, who has receiv'd this Money 
of mine. If you will prevail with Tobnſo1, who 
got this Money from the late King to be paid 
to Piggott, to perſuade Piggots to pay 201. I will 
allow it in Part of the Money he is to pay me, 
and you ſhall have it. Captain Blair did prevail 
with Fobnſon to perſuade Pig gott to pay this 201. 
and Captain Blair did receive it, and Sir Jobn 
Freind did agree to allow it to Pig gott out of the 
100. due to him. 

Gentlemen, at another Time, about Chriſmas 
laſt, there was another 20. paid by Sir Jahn 
Freind's Order and Direction, by Piggott to 
Blair upon the ſame Account, by the Media- 
tion of 7obuſou the Prieſt; and this was paid 
and allow'd, as being laid out in the Aﬀairs of 
the Regiment before, he being intruſted as Lieu- 
tenant Colonel, to look after the Regiment. 

Gentlemen, 1 have now open'd the Subſtance 
of the Evidence ; the Particulars you will hear 
from the Witneſſes themſelves. If I have open'd 
it amiſs, you will take Care, when the Witneſſes 
are produced, to obſerve what they ſay, who 
will tell you what really was done, and will rec- 
tify any Miſtake of mine: For I would have 
no ſuch Miſtake do the Priſoner at the Bar any 
Prejudice. | 

Mr. Sol. Gen. [Sir Fobu Hawles,) Gentlemen, 
Mr. Attorney has open'd the Nature and Courſe 
of our Evidence fo fully, that I ſhall make no 
Repetition of any of the Particulars ; but call 
our Witneſſes and prove it in Order as it hath 
been opend. And firſt, we call Captain George 
Porter. | | 
A bo came in.) 

Freind. My Lord, before Mr. Porter is ſworn, 
I defire to know whether he is a Roman Catho- 
lick, or a Proteſtant ? | 

L. CJ. Why do you deſire that? Is not a 
Roman Catholick a Witneſs ? Though he be a 
Roman Catholick, that's no Objection to his 
being a Witneſs. 

Freind. My Lord, I deſire to ask him the 
Queſtion, whether he be a Roman Catholick 
or no ? 

L. C. J. Sir Jobn Freind, it is not a proper 
Queſtion. 

Freind. My Lord, a Man ought to know 
what Profeſſion they are of, that are Witneſſes 
againſt him for his Life. 

L. C. J. Will you ask him whether he be a 
Chriſtian or no ? 

Freind. My Lord, I deſire to know whether 
he be a Papiſt or a Proteſtant. 

Mr. At. Gen. If Mr. Porter be willing to tell 
you, he may ; but it is not a proper Queſtion. 

L. C. J. Eſpecially before he is ſworn ; he is 
not intitled to ask any Queſtions whatever, till 
he be ſworn. 


Freind. My Lord, I beſeech you let me have 
the Queſtion anſwered. 

Mr. Sol. Gen. Sure you don't conſider, that 
the Anſwer to that Queſtion is to accuſe him- 
ſelf ; you don't conſider the Conſequences of it. 

Friend. Pray, my Lord, let me have my Right. 

L. CJ. The Queſtion is whether it is your 
Right or no. | 

Freind. My Lord, I would not trouble the 
4 G Court 
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Court if I could help it, but my Life and All is 
at Stake, and I muſt make the beſt Defence I can. 
L. C. J. Indeed your Queſtion is improper in 
ittelf ; but if he have a Mind to tell you, and 
anſwer voluntarily, he may. | 
Freind. J humbly beg your Lordſhip that he 
may anſwer the Queſtion. 

L. CJ. I cannot ſee you have a Right to 
have this Queſtion anſwered you. 

Fre:ud. Mr. Porter, you are a Gentleman, and 
I defire you will anſwer whether you be a Ro- 
man Catholick or not ? | 

Mr. So. Gen. Before he does anſwer, I deſire 
he may be acquainted with the Danger: He was 
born a Proteſtant, no doubt, and then turning 
Roman Catholick, he ſubjects himſelf to a very 
ſevere Penalty. 

L. C F Sir John Freind, I told you your Que- 
ſtion was not proper to be ask'd. 

Freind. Pray, my Lord, let him anſwer the 
Queſtion, it will be of great Uſe to me in my 
Tryal; pray let me have my Right. 

L. C. J. You ſhall have all the Right done you 
that can be ; bur in the firſt Place, if a Man be 


a2 Roman Catholick, notwirhſtanding his Reli- 


gion, he is a good Witneſs : And beſides that, 
it may be, his anſwering the Queſtion may ſub- 
ject him to ſeveral Penalties ; at leaſt he is liable 
to Proſecution upon ſeveral Acts of Parliament 
that are very penal; and therefore it is by no 
Means to be ask'd. 
Freiud. My Lord, I pray only that he may 

L. C. F. No Man is bound to anſwer any 
Queſtion that tends to make him accuſe himſelf, 
or {ubject him to any Penalties. | 

Fr. My Lord, I do with Submiſſion defire it, 
and it is no great Matter for him to ſay whe- 
ther he be Papiſt or Proteſtant. 

L. C. F. It it be no great Matter, then why 


do you inſiſt upon it? But perhaps it may be 


a great Matter in the Conſequence of it to him; 
a Man therefore is not obliged to anſwer any ſuch 
Queſtions. 

Fr.. I beſeech your Lordſhip, let him anſwer 
the Queſtion. | 

L. C. J. You have my Opinion; if vou will, 
you ſhall have the Opinions of the reſt of the 
Judges: My Opinion is, That the Queſtion 
ought not to be anſwer d. 

L. C. J. Treby. Since your Lordſhip's Plea- 
ſure is, That we ſhould deliver our Opinions up- 
on this Point, I muſt declare, I am of the ſame 
Opinion, That no Man is bound to anſwer any 
Queſtions that will ſubje& him to a Penalty, or 


to Infamy. If you ſhould ask him, whether he 
were a Deer-ſtealer, or whether he were a Va- 


gabond, or any other Thing that will ſubject 
him to Puniſhment, either by Statute or by Com- 
mon-Law, whether he be guilty of a Petty Lar- 
ceny, or the like, the Law does not oblige him 


to anſwer any ſuch Queſtions. 


Fr. Well, I hope the Jury will conſider it, 
that he will not anſwer the Queſtion ; and there- 
fore they are to take it for granted that he is ſo. 

L. C. J. Treby. And now to this preſent Pur- 
poſe, to ask a Man whether he be a Pop Re- 


cuſant, is to ſubject him to Danger: For when 


you ask him that Queſtion, if he were not bred 
up in that Religion, then for him to own himſelf 
of that Religion now, is to own as great a Crime 


as that you are charged with, If it were not ſo, 


but he was always bred in that Religion, yet 
there are very great Penalties that he is ſubſect 
to, as, the Confiſcation of two third Parts of his 
Eſtate, and ſeveral other Things that he may 
be liable to, if he ſhould diſcloſe that upon his 
Anſwer to the Queition, which without this Diſ- 
covery could not be prov'd perhaps. We muſt 
keep the Law ſteady and even between the 
Priſoner and the Witneſs. ; 

Mr. Juſtice Nevi/. I am of the ſame Opinion, 
it does ſubject him to a Penalty; and unleſs he 
will voluntarily anſwer it of himſelf, I think it 
cannot be demanded of him: For he may ſub. 
ject himſelf to a Profecution by it. 

Mr. Juſt. Rokeby. I think, it is not a Que- 
ſtion that can of Right be impoſed upon him; he 
may anſwer it, if he will ; but he is under no 
Obligation to anſwer it, becauſe it may tend to 
accuſe himſelf of a Crime for which he may be 
proſecuted, and likewiſe will ſubject him to other 
Penalties, which the Law cannot compel him to 
ſubject himſelf to. 

(Then Captain Porter was ſworn.) 

Freind. 1 hope, Gentlemen of the Jury, you'll 
conſider this. | 

Mr. oJ. Gen. Mr. Porter, do you know Sir 
John Freind, the Priſoner at the Bar? 

Capt. Porter. Yes, Sir. | 

Mr. Sol. Gen. Pray then will you give my 
Lords and the Jury an Account what Meetings 
you have had with him, where thoſe Meetings 
were, and when, and what paſs'd between you, 


about inviting the French over hither, or for a 


Riſing here. 

Capt. Porter. My Lord, about the latter End 
of May laſt or the Beginning of June, we 
had two Meetings, one was at the King's-head 
in Leadenhall-ſreet, the other at Mrs. Mount- 
joy's in St. Zames's-ſtreet. At the firſt Meeting 
there were preſent my Lord of Ailesbury, my 
Lord of Montgomery, Sir John Freind, Sir William 
Perkins, Sir 7 Fenwick, Mr. Cook, Captain 
Charnock, and myſelf; after Dinner Mr. Good- 
man came in: Now at both thoſe Meetings it - 
was conſulted of, and agreed, to ſend Captain 
Charnock into France to King Fames, to de- 
fire him to borrow of the French King 10000 Men 
to come over hither, 8000 Foot, 1000 Horſe, 
and 1000 Dragoons. Captain Charyock ſaid, he 
did not care to go upon a fooliſh Meſſage, and 
therefore deſired to know what they would have 
him to acquaint King James with, and aſſure 
him of. They all agreed to meet the King when- 
ever they had Notice of his Landing, with a 
Body of 2000 Horſe; of which every one in par- 
ticular was to bring their Quota where: ever he 
would appoint. 

Mr. Attorn. Gen, When was the ſecond Meet- 
ing? | 

Capt. Porter. 'That was at Mrs. Mountjoy's. 

Mr. Att. gen. But I ask you when it was? 
how long after the firſt ? 

Capt. Port. I believe it was about a Fortnight 


after, or fo. 


Mr. Att. Gen. What was that Meeting for? 

Capt. Port. The ſecond Meeting was to con- 
firm the firſt. Captain Charnock informed me, 
that he was to go within three or four Days, 
and therefore deſired to have a Meeting be- 


fore he went. 


Mr. Att, Gen. What Diſcourſe was W 
| that 
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that ſecond Meeting? What Occaſion was there 
it ? : 
wy Port. Capt. Charnock deſired the Meeting 
once more before he went, to ſee whether we all 

our Reſolution. 
"I S$oll. Gen. Pray, what do you know of Sir 
John Freind's agreeing to raiſe a Regiment of 
orſe? 

— Port. I know nothing of that Matter, 
but what I have heard ſeveral People talk; but I 
have heard him ſay he would be as ready as any 
Man, whenever the King came; and I have heard 
from Capt. Charnock, and from Sir William Per- 
kins, that he had a Commiſſion to be a Colonel of 
Horſe. | 

Mr. Att. Gen. Pray, Sir, upon that ſecond 
Meeting, who were preſent ? | 

Capt. Port. I told you, Sir, the Priſoner at the 
Bar was preſent at both Meetings. 

Mr. Soll. Gen. Who elſe were there? 

Capt. Port. My Lord of Ailesbury, Sir Willi- 
am Perkins, Capt. Charnock, and I cannot tell 
whether my Lord Montgomery and Mr. Good- 
man were there; Mr. Co%% and myſelf were 
there, but the Priſoner at the Bar I am ſure 
was there. 

Mr. Soll. Gen. Pray, Capt. Porter, will you 
remember and recollect yourſelf, who were at the 
firſt Meeting? | 

Capt. Port. I have named them already, Sir. 

Mr. S$/l. Gen, Name them again then. 

Capt. Port, My Lord of Ailesbury, my Lord 
Montgomery, Sir ohn Freind, Sir Milliam Perkins, 
Sir John Fenwick, Capt. Charnock, Mr. Cook ; and 
myſelf; we dined there, and after Dinner Mr. 
Goodman came in. 

Mr. Att. Gen. Pray, Sir, when did you ſee 
Mr. Charnock after this, and what Diſcourſe 
had you with him about his Journey and the 
Succeſs of it ? i 

Capt. Porter. I never ſaw him till 3 or 4 Days 
after our Riot Buſineſs in Drury-lane, upon the 
Account of which I had been a Priſoner in 
Newgate. | 

Mr. Att. Gen. Well, and what did he ſay to 

ou? 

ö Capt. Porter. He told me that he had been 
in Fauce, but that Lg told him, the 
French King could not ſpare ſo many Men 
that Year; and withal, that he had been with 
Sir John Freind, and the ſeveral other Perſons, 
with Meſſages from the King, but I do not 
know whether he had been there or no, only 
as he told me, that he had bcen, and brought 
that Anſwer. Uk 

Mr. Att. Gen. Pray now tell us, what other 
Meetings you have had about this Matter this 
Winter. 

Capt. Porter, I was once with Sir George 
Barcley and Sir Fohn Freind, at the Nagg's-bead 
in St. 7ames's-ſtreet ; I cannot tell what Diſ- 
courſe they had, they whiſpered among them- 
ſelves. | 

Mr. Att. Gen. Who elſe was there? 

Capt. Port. There was Sir George Barcley, 
Sir William Perkins, myſelf, Mr, Ferguſon, and 
one Humes. 

L. C. J. Where was that, do you ſay? 

Capt. Port. At the Nagg's-headin St. . 
ſtreet. 

Mr. Att. Gen. Was there any Body elſe there 
that you can remember ? 
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Capt. Pot. Capt. Charhock came in after Din- 
ner, but I cannot ſay he din'd there. 

I” Att. Gen, And who elſe do you remem- 

r? 

Capt. Port. There came in one Harriſon after 
Dinner; he is a reputed Romiſh Prieſt, and goes 
by the Name of 7ohnſon. 

Mr, Mountague. Pray, Capt. Porter, what was 
that Meeting for ? | 

Capt. Port, They had ſeveral Whiſperings 
among themſelyes, but what they diſcourſed of I 
cannot tell. 

Mr. Mountague. Pray, did Sir ohn Freind ſay 
any Thing that you heard at that Meeting. 

Capt. Port. Sir George Barcley did fay, that ſome 
People that were not ſo violent had written over 
into Frauce to ſtop this Buſineſs; upon which, ſaid 
I, Ihope you will have no Letter to Night. Upon 
which Sir John Freind ſaid, is there any thing 
that is hid behind the Curtain? If there be, I am 
not fairly dealt withal; I will proceed no fur- 
ther. 

Mr. Att. Gen. If Sir 7obn Freind has a mind 
to ask him any Queſtions, he may. 

L. C. 7. Pray, Capt. Porterlet me ask you this 
Queſtion, Did all that were preſent at the firſt 
Meeting, at the King's-head in Leadenball-ſtreet, 
agree to ſend Mr. Charnock into France to the late 
King? 

Capt. Port. Ves, my Lord. 

L. C. J. All of them? 

Capt. Port. Ves; we deſir' d Captain Charnock 
to anſwer to the King for us that we would 
meet him at the Head of 2000 Horſe. 

L. C. 7. Did Sir John Freind agree to it? 

Capt. Port. Yes, I do poſitively affirm he did. 

IL. C. J. Then the ſecond Meeting, which, you 
ſay, was at Mrs. Mountjoy's, what was ſaid then? 

Capt. Port. We did agree all, That Capt. Char- 
noc ſhould go on with the Maſſage that was re- 
ſolved upon at the firſt Meeting; and we would 
go on with the Buſineſs, and he ſaid he would 
go away in two or three Days. 

Mr. Att. Gen. Will Sir Jobn Freind ask him 
any Queſtions ? 

Fr. I will only ask hin, if they have done, 
whether he has any thing more to 27 

Capt. Port. No, Sir. 

: L. C. J. The King's Council have done with 
im. | 

Fr. Then, my Lord, I will hear all they can 
ſay, and when I have heard the whole Evidence, 
I ſhall know how to anſwer to it. 

I. C. J. Before you go, Captain Porter, I would 
ask you, What Anſwer Mr. Charnock brought 
back from France ? 

Capt. Port. I fay, I did not meet with Captain 
Charnock, till after I came out of Newgate for 
the Riot Buſineſs, and then he told me, he had 
been there, and he had acquainted the ſeveral 
Gentlemen with the Meſſages he had brought 
from King James, who thank'd them for their 
Kindnefles, but the French King could not ſpare 
ſo many Men that Year. | 

Mr. Sol. Gen. Then the next that we call is 
Brice Blair, (who was ſworn). Pray, Sir, do you 
know the Priſoner at the Bar, Sir Fobn Feind? 

Capt. Blair. Yes, my Lord; and I am very 
ſorry to come on ſuch an Account as I do now 
againſt him. I am ſorry for it with all my 
Heart 

Mr. Att. Gen, Well, Sir, pray will you give 

46 2 an 


an Account what you know of Sir Zobn Freind's 
having a Commiſſion from the late King to be a 


Colonel of Horſe, and when it was, and how ; 
pray tell my Lord and the Jury the whole 


Matter. 


Capt. Blair. All that I can ſay to this Buſineſs 
is written in my Paper, and I refer to my Paper. 
Mr. At. Gen. You muſt not refer to your Paper, 
Sir, you muſt tell all what you know. 
L. CJ. He may look upon any Paper to re- 
freſh his Memory. 
Capt. BJ. I did ſee the Commiſſion, Sir, and I 
did read it. | 
Mr. At. Gen. What Commiſſion was it, Sir ? 
Capt. Bl. It was a Commiſſion from King 
James, to Sir ohn Freind. 
Mr. At. Cen. Where did you ſee it, Sir? 
Capt. Bl. I ſaw it in his Lodgings at the Strand, 
when he lived near the Strand in Surrey-ſtreet. 
Mr. At. Gen. Who ſhew'd it you? 
Capt. EJ. He ſhew'd it me himſelf. 
Mr. At. Gen. What was it for? 
Capt. Bl. It was for Raiſing a Regiment of 


_ Horſe. + 


Mr. At. Gen. When was it that you did ſec it? 


How long ago was it ? 
Capt. BJ. It is well near two Years ago, or 


thereabouts, as I remember. 


Mr. At. Gen. Who was to have becn Colonel 
of that Reziment? , | 

Capt. B/. He was nominated to be Colonel of 
it himſelf in the Commiſſion. 

L. CJ. Who was the Commiſſion directed to? 

Capt. Bl. It was directed to him, to Sir Fob 
Freind. | 1 

L. C. J. Well, and what was done upon it? 
who were to be the Officers? 

Capt. Bl. He promiſed me to be his Lieute- 
nant Colonel ; and I had the fame from Mr. Har- 
riſon, and there were ſeveral Letters that I ſaw, 
that came from my Lord Melford and Secretary 


Carell, who were with King Fames. | 
Mr. At. Cen. What other Officers were there 


appointed ? | | 

Capt. Bl. There was one Richardſon was to be 
one of his Captains, and there was one Mr. Fiſber 
was to be another, and one Hall another ; Fiſher 
was to be his eldeſt Captain, and one Capt. Evans 


was to be his Captain Lieutenant, and one Cap- 


tain Vernatti was to be another. 
Mr. At. Cen. Do you remember who was to be 


his Major ? 

Capt. Bl. No, Sir, I think I cannot be poſitive 
as to that. I ſpoke to Capt. Barneſly, that had 
been a Lieutenant in King 7ames's Service, to be 
a Lieutenant, and ſometimes he accepted, and 


ſometimes he refuſed it. | 
Mr. At. Gen. Pray, what did you do as Lieute- 


nant Colonel upon this Matter ? 

Capt. BJ. J endeavour'd all I could to get Offi- 
cers for them; and to raiſe Troops. I endea- 
vour'd to get what Men I could my felf. 

Mr. Sol. Gen. Pray what did you do? what Of- 
ficers did you procure for him ? 

Capt. Bl. I told you Venatti and Fiſher, and 
one Mr. Hall that lives at Deal. 

Mr. At. Gen. What Troops did you get under 
you ? Did you engage any to ſerve under you? 

Capt. Bl. What? I my ſelf, Sir, do you 
mean ? | 

Mr. At. Gen. Yes, I do. 

Capt. Bl. Yes, Sir, I did. 
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Mr. At. Gen. Can you name any of them? 

Capt. Bl. Yes, Sir, if I make uſe of my Paper. 

Mr. Sol. Gen. You may make uſe of your Paper 
to refreſh your Memory. 

Capt. BJ. There is a Paper of Names that 1 
gave in before the Council. | 

L. C. F. Mr. Baker, have you his Paper there? 
let him lee it to refrcſh his Memory. 

Mr. Baker. 1 have none of the Papers, my 
Lord ; they are all ſent before the Council. 

Mr. At. Gen. Pray, Sir, can you tell who was 
to have been your Lieutenant in your 'Troop ? 

Capt. B/. One Mr. Bertram. 

Mr. Montague. You ſay, Sir, you were con. 
ſtituted Lieutenant Colonel; pray, who conſti. 
ruted you, and made you ſo ? 

Capt. Bl. I had only a Promiſe of it from Sir 
Jobn Freind. 

Mr. At. Gen. Pray, did you lay out any Mo- 
nies for Sir John Freind 9 or did he ever pay you 
any Money afterwards ? 

Capt. B/. Yes, I have had ſeveral ſmall Sums 


of Money from Sir Fobn Freind. 


Mr. At. Gen. Pray, what was it for ? 

Capt. Bl. It was to drink with the Men that 
belonged to the Regiment, and encourage them. 

Mr. At. Gen. Pray, did Mr. Pijggott pay you 
any Sums of Money? and by whoſe Order? 

Capt. Bl. Yes, he paid me firſt 20 J. and after- 


wards he paid me another 20 J. 


Mr. At. Gen. By whoſe Order was that, Sir? 

Capt. Bl. It was by the Order of Sir John 
Freind. 

Mr. At. Gen. Pray, Sir, how do you know 


that Sir 70h Freind order d him to pay it you? 


Capt. B/. Becauſe it was the Money that Pig- 
gott had received to repay Sir ohn Freind, what 
he had advanced for the furthering of Parker's 
Eſcape out of the Toter. 


Mr. At. Gen. How do you know that he advan- 


ced any Money for procuring Parker's Eſcape ? 

Capt. Bl. He told me fo himſelf. 

Mr. At. Gen. How much did Sir ohn Freind 

ſay he advanced for that Purpoſe? 

Capt. Bl. He told me 100 J. | 

Mr. At. Gen. How did he tell you he was to be 
paid it again ? | 

Capt. BI. He told me that King James or- 
dered the Payment of it at France, when Pig got 
went over, which was immediately afterwards; 
and I had of that, firſt 20 J. and afterwards 20 /, 
by the Order of Sir John Freind. 

Mr. Sol. Cen. Pray, Sir, did Sir Fohn Freind 
tell you what Piggott had received in France © 

Capt. Bl. Yes, he ſaid Piggott had received 
100 J. in France; and he did not pay it him, but 
if I could get 20 J. of him, he would allow it. 

Mr. At. Gen. Pray about what Time was it 
that the firſt 20 /. was received ? 

Capt. Bl. I have ſet it down in my Paper; 
there it is. | 

Mr. At. Cen. But can't you tell about what 


Time it was ? 
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Capt. Bl. It was about laſt May or June, the | 


firſt 20 J. was paid, 
Mr. At. Gen. When was the laſt 20 J. paid? 
Capt. Bl. It was after I was ſick, about Mi- 
chaelmas. 
Mr. Cowper. Pray, Sir, who was by when the 
laſt 20 J. was paid? 32 
Capt. Bl. Mr. Pig gott paid me the laſt 5̃ J. of it, 
(for I received it at ſeveral Payments from Mr. 
| Piggott) 
+ 


r . 
— Tx 
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piggott) but the laſt 5 J. was before Sir John 

. at Jonathan's Coffee-Houſe. 
Mr. Sol. Gen. Pray, do you know any thing 

of Sir John Freind's Receiving any Letter from 


2 
Ames s 
9 Bl. Yes, he told me he had a Letter 


from King James. 

Mr. Sol. Gen. How long ago was that? 

Capt. Bl. Truly, I cannot tell. | 

Mr. $91. Cen. I don't ask you the preciſe Day, 
but was it within a Twelvemonth ? 

Capt. Bl. Yes, I believe it might be there- 
abouts. 

Freind. My Lord, I deſire he may ſpeak out; 
ſor I don't hear half he fays. 

L. C J. Repeat it to him again. ; 

Capt. Bl. Sir, you told me you had received a 


Letter from King James. | 
Freiud. My Lord, I ſhall anſwer to all this 


afterwards. ; 

Mr. $1. Gen. Pray, had you at any Time any 
Diſcourſe with Sir John Freind about one Hater? 

Capt. Bl. Yes, I had. | 

Mr. So. Gen. Pray tell what that was. 

Capt. Bl. He told me he was to bring him in 
ſeveral Officers; and that he had intended to 
make two Licutenant-Colonels, whereof Captain 
Slater was to be one; but when he ſaw I was not 
ſatisfied with that, he ſaid he ſhould command a 
Troop of non-{wearing Parſons, and they ſhould 
be an independent Troop. 

Mr. Sol. Gen. You fay that Slater was to com- 
mand that Troop. 

Capt. Bl. Yes, and it was to be an indepen- 
dent 'Troop. 

Mr. At. Gen. I think you ſay that he and you 
met at Jonathan's Coffee-Houle. | 

Capt. Bl. Yes, we did ſo. | 

Mr. At. Gen. Pray what Diſcourſe had you 
there ? 

Capt. BJ. I called him aſide and deſired to ſpeak 
to him; and it was when Mr. Fiſher told me 
of this Plot, and deſired me to ſpeak to him, 
a little before this horrible Con ſpiracy broke out. 
And I told him what I heard from Fiſher, and 
from Harriſon the Prieſt about it; and he told 
me that he had heard of it, and he was afraid it 
would ruin King James, and his Affairs. 

Mr. At. Gen. What was it that you told him 
you had heard. 

Capt. BI. This laſt horrid Thing, the Conſpi- 
racy againſt the King's Life. | 

Mr. Cowper. Was it before it broke out that 
he told you he knew of it ? 

Capt. Bl. Yes, it was ſhortly before it broke out. 

Mr. At. Gen. Pray, did you meet with him 
again? And did he carry you in his Coach at 
any Time ? | 

Capt. BJ. Yes, he did, Sir. | 

Mr. At. Gen. What Diſcourſe had you then, 
when you was with him in the Coach ? 

Capt. Bl. He took me in his Coach to St. Mar- 
tin's le grand, and, ſays he, I will do nothing till 
the Thoulon Fleet meet with the Breſt Fleet ; at 
that Time, perhaps, we ſhall be all taken up ; 
but, ſays he, you may ſculk about the Town 
better than I can ; and therefore I'll keep myſelf 
private ; and we muſt be as good Husbands of 
our Money as we can ; for Money will be very 
ſcarce. What do you think you ſhall need, lays 
he? Truly, Sir, ſays I, I can't tell; that muſt 
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be according as I am mounted, For I found I 


had a few indigent Officers at that Time. 


Mr. At. Gen, Pray, what were you to do? 

Capt. Bl. We were to ſculk up and down; and 
when he asked me what Money I ſhould need, 
I told him I could not tell; for there were ſe- 
veral indigent Officers, moſt of which begg'd at 
that Time ; and here is a Letter that I had from 
Sir 7obn Freind, to confirm my receiving Money 
from him. 

Mr. At. Gen. Is that Sir ohn Freind's own 
Hand ? 

Capt. BI. Yes, Sir, it is. 

Mr. At. Gen. Then put it in, give it hither. 

(It was delivered in to the Attorney General.) 

Mr. Sol. Gen. Pray, what have you heard Sir 
Jobn Freind ſay of Sir Fobn Fenwick's being con- 
cerned in this Matter? 

Capt. BJ. I heard him ſay, that he believed, 
that he ſhould command the Party that he was 
engaged in, and that Sir 7obn Fenwick had Four 
Troops of Horſe, that lay near Reading, to be 
employ'd. 

Mr. Sol. Gen. For what Purpoſe ? 

Capt. Bl. To be in Readineſs upon the Deſcent. 

Freind. Gentlemen of the Jury, I can't hear a 
Word, I hope you hear. 

Mr. At. Gen. Pray, Sir, look upon that Letter; 
you ſay you had that Letter from Sir 7oby Freind, 
pray, who is that I. mentioned in it? 

Capt. BJ. It means Harriſon, alias Fobuſon, the 
Prieſt. 

Mr. At. Gen. Pray, what was that Letter writ- 
ten for ? | 
Capt. BJ. It was about the laſt 20 J that I was 
to receive from Piggott. 

Mr. At. Gen. Is that Sir Jobn Freind's Hand? 

Capt. BI. Yes, I think ſo. 

Mr. At. Cen. Have you ſeen Sir Jobn Freind 
write ? 

Capt. Bl. Yes, I have ſeen him write, and I 
think it is the ſame Hand. 

Mr. At. Gen. Then we deſire it may be read. 

Then a Fury-man deſired he might be asked, 

Il bether he ſaw Sir John Freind write that 
Letter ? 

L. C. J. What ſay you, did you ſee him write 
that Letter ? 

Capt. Bl. No, my Lord; it came to my 
Lodging. 

Mr. At. Gen. Did he ever own to you he had 
writ you ſuch a Letter? 

Capt BJ. Yes, he did. 

Mr. At. Gen. Pray, let it be read; read it all, 
for it is but ſhort. 

Cl. of Ar. (Reads) 


For Captain Blair, 'Theſe. 


SIR, Tueſday Morning. 


| Y O U may much wonder you have not received 


an Anſwer of yours before now : I have been 
aflicted with the Gout in my Hand and Foot, that I 
have not been able to put Pen to Paper ; (I thank 
God) I am ſomewhat better, and do hope to be in 
London a Thurſday next, about the Hour of 
Twelve, at Jonathan's Coffee- Houſe, if the Il ca- 
ther do not prevent me; if it do, I ſhall not come 
before Monday following: I do deſire you for to 
meet ms about that Hour; for it is not convenient 


for to write a Note to Mr. H. for ſome Reaſons 1 


ſhall 
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ſhall give you, when I ſee you. 1 wiſh you good 


Health, I am, 
SIR, 
' Your affectionate Friend and Servant, 
Joux FrEIND, 


Fury-man. Pray, Sir, what Date is it of? 

Cl. of Ar. It has no Date but Tueſday Morning. 

Mr. At. Gen. Did Sir John Freind meet you 
on the Thurſday, according to this Letter ? 

Fury-man. My Lord, Idefire he may be asked, 
How this Letter came to him, whether by the 


Penny Poſt, or how? 


Capt. Bl. I don't know, I believe it was by a 
Porter : It came firſt to me when I was in Bed, 
and my Wife brought it up to me. 

Mr. At. Gen. Pray, Sir, anſwer my Queſtion. 


Did Sir Fobn Freind afterwards meet you at 7o- 


nathan's Coffee-Houſe, according to this Letter? 

Capt. BJ. Yes, Sir, he did. 

Mr. At. Cen. And did you there ſpeak about 
the Buſineſs that's contained in that Letter ? 

Capt. Bl. Yes, Sir, and accordingly 1 had the 
Order. 

Mr. At. Gen. What Order? 

Capt. B/. An Order for the 20 J. | 

Mr. Sol. Gen. Captain Blair, do you remember 
that you dined with Sir Joby Freind, near the 
Exchange, in Fanucry laſt ? | 

Capt. EI. Yes, I think I did, Sir. 

Mr. Fo]. Gen. What Diſcourle was there be- 
tween you then? Who was with you beſides you 
Two? | | 
Capt. El. I muſt refer that to my Paper. 

Mr. Sol. Gen, Well then, what Diſcourſe was 
between you and Sir John Freind there? 

Capt. Fl. It is down in my Paper. 

Mr. S/. Gen. Do you know one Capt. Ridley? 

Capt. BI. Yes, Sir. 


Mr. Sc. Gen. Was he at any Time preſent when 


you and the Priſoner at the Bar were together. 

Freind. My Lord, I cannot hear a Word he ſays. 

L. C J. Here is a great Noiſe indeed, and he, 
it ſeems, is not well, and ſpeaks but low; pray, 
order Silence in the Court. | 

(iich was done by Proclamation.) 

L. C. J. Look ye, Sir Fobn Freind, he ſpeaks 
of a Letter that you ſent to him that bears Date 
ſome Tre/day Morning, that you would be in 
Town, and meet him at Fonathan's Coffee-Houſe 
upon Thurſday following, at Twelve a Clock; 
and that Letter was read, and he ſays he met 
you accordingly, and there was Order taken for 
rae Payment of the laſt 2o /. 'This is that he 
ſays; Did you hear it? 

Freind. No, my Lord, I did not. : 

I. CJ. That is what he ſaid. Then go on: 
You ſay he met you at fonathar's Coffee-Houle 
according to that Letter. 

Capt. Bl. Yes, my Lord. 

L. C. J. What was done there, when you met? 

Capt. Bl. Nothing but the Order. 

L. C. F. Who did he give the Order to ? 

Capt. Bl. He gave the Order to Harriſon. 

L. C. J. Why, was Harriſon there? 

Capt. Bl. Ves, he came there before I came away. 

L. C. 7. But you ſay he gave the Order to 
Harriſon * | 

Capt. BJ. Yes, my Lord. 

I. C. 7. What was the Order for? 

Capt. BJ. It was to pay me that Money. 

L. C. J. What Money was that? 


151. The Trial of Sir John Freind, Kt. 


1 It was the laſt 20 7. | 
r. At. Gen. 
_- | Was the 207. paid you after. 

Capt. BJ. Yes, Sir. 

= a Gen. Who paid it? 

apt. Bl. Mr. Piggott ; he paid me 
of it before Sir Joln Freind's Face. ce gl 

L. C. J. Was this the firſt 20 J. or the laſt, d 
you ſay ? | 985 

Capt. Bi. It was the laſt, 

I. C. 7. What was this Money paid for? 

Capt. Bl. I believe it was to ſupport me to go 
about the Buſineſs of the Regiment. , 

L. C J. You believe; that's not enough: But 
are you ſure it was ſo ? 

2 75 — I am ſure it was for that. 

C. 7. Had you ever de 
3 4 y manded Money of 

Capt. B/. Yes, I had. | 

L. C. F. For what was that NV 
N t Money that you 

Capt. BY. It was to drink with the Men that 
were brought in ; to cheriſh, and keep them to- 
gether. 

I. C. J. To what Purpoſe were thoſe Men kep: 
together? | 

Capt. B/. They were for his Regiment. 

Mr. Sol. Gen. Pray, had Sir obs Freind any 
Occaſion to pay you any Money upon any other 
Account ? 

Capt. Bl. No, Sir, not out of that 100 J. 


Mr. Cowper. You do not underſtand the Queſti- | 


on. Had you any Dealings with Sir 70hu Freind, 


but about this Matter concerning the Regiment? | 


Capt. Bl. No, never in all my Life. 
Mr. At. Gen. Well, Sir, do you remember 


your meeting with Sir John Freind when one Rid- 


ley was there ? 

Capt. Bl. Yes, it was at the Chop-houſe. 

Mr. At. Gen. Give an Account what paſs'd there, 

Capt. Bl. Mr. Ridley ſaid, A Gentleman was 
lately gone over to France, about Ten Days be- 
fore; and Mr. Ridley ſaid, he was a very ſenſible 


Gentleman, a Roman-Catholick, an ancient Man, 


about Threeſcore Years of Age; what he was, 
can't tell: He ſaid, he believed he ſhould bring 


the laſt Orders. 
Mr. At. Cen. What did Sir John Freind fay ? 
Capt. Bl. Sir John Freind ſaid, He knew of it; 
but he named no more, 


Mr. $01. Gen. What was the Effect of thoſe Or- 


— 
. 


ders, as you underſtood ? 

Capt. Bl. I cannot tell that, Sir, indeed. 

Mr. Sol. Gen. Did you know Mr. Charnock ? 

Capt. BJ. Yes, I did. 

Mr. $0}, Gen. What do you know of his going 
to France? 

Capt. Bl. T met him upon the Exchange the laſt 
Summer, and I told him, I expected not to have 
ſeen him here at that Time, I thought he had 
been abroad ; he told me he was come from 
France, but who ſent him 1 cannot tell, I do not 
know upon my Life. 

Mr. $0. Gen. Pray, what has Sir Fobn Freiud 
faid to you about Ferguſon 4 Whether was not 
he to have been an Officer in his Regiment ? 

Capt. Bl. No; but Sir Fobn Freind aid, he 


would join, and Mr. Ferguſon himſelf has told 


me ſo. | 
Mr. At. Gen. When did he tell you ſo ? 
Capt. Bl. A good while ago. 


Mr. At. Gen. How long ago? 
| | Capt. 
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Capt. Bl. Two Years ago, and above. 
Mr. Sol. Cen. Did Sir John Freind tell you any 
thing about Fergiſon, that he would bring in 


any Men ? 75 PE 
Capt. Bl. Yes, he faid he would bring in a 


great many. | 
Mr. At. Gen, Will the Prifoner ask him any 


Queſtions? | ; 
L. CJ. Sir Jobn Freind, will you ask this 
Witneſs any Queſtions? | 
Freind. Yes, my Lord, I ſhall by and by, if 
they have done with him. | 
I. C. J. Yes, they have done with him. 
(Then he pauſed, and peruſed his Papers.) 
Freind. Firſt, as to the Commiſſion you charge 
me with, that I ſhould receive a Commiſſion from 
King James; I deſire to know, whether it was 


ö ſigned, or ſealed, and what Date it was? 


Capt. Bl. I cannot tell the Date, indeed, Sir 
John; for J never thought to come here upon 


ſuch an Account as this: But I think it was in 


Paper, ſigned above ames Rex, and below, By 
his Majeſty's Command, Melford; and a little 
Seal upon the Margin. 

Freind. 'This is the hardeſt Thing in the World 
upon a Man ; here you have charg'd me with 
Money to ſubſiſt and encourage Soldiers. 
Capt. BJ. Yes, Sir. 

Freind. T would only ſay this; you were recom- 
mended to me for a very honeſt Man, and you 
have come to me ſeveral 'Times, and told me, Sir, 


my Neceſſities are very great, Iam ready to ſtarve, 


I havea great Charge; for God's Sake will you be 
pleaſed to beſtow ſomething upon me, to relieve 
my Neceſſities ? It's true, I have given you Mo- 
ney ſeveral Times, but I never gave it for any 
other Uſe but Charity; God knows my Heart. 
I deſire you, to conſider with yourſelf and anſwer 
it. There is a God above where you muſt giye 
an Account as well as I, and I hope you will 
conſider of it. Pray declare the Truth, W he- 
ther you have not writ thoſe Lines to me ſeveral 
Times, that you were ready to ſtarve, and begg'd 
of me to relieve your Neceſſities ? | 

Capt B. I have ſo, Sir, I acknowledge it. 

Freind. Pray take me right, and was not that 
Money I gave you, only upon pure Charity ? 

Capt. B. Yes, you did give me Charity, but I 
had expended ſo much Money in your Buſineſs, 
that reduced me to that, God knows my Heart. 


I have laid out many a Pound upon this Affair. 


Freind. It is the hardeſt Thing in the World; 
this is a Roman Catholick too. | 

Capt. B. I am ſure it coſt me many a Pound 
more than ever I had of you. 

Freind. You ſay you liſted a great many Men, 
who were the Men? What are their Names? 

Capt. B. I have given a Liſt of them to the 
Council. 

Freind. Who are they? for Cod knows, I 
know nothing of them. 

IL. CJ. You have a Liſt there, let it be produc'd. 

Capt. B. I gave it to the Council; and, Sir 
John, I brought in ſeveral Officers to you. 

Mr. Att. Cen. Remember, and name as many 


AS you Can. 


Capt. B. I have named the Officers already. 
Mr. Att. Gen, Name them again. 
Capt. B. Did not I bring Captain Fyer to you? 


and did not you promiſe to make him your eldeſt 
Captain? 6 
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Freind. No, go never did. 

L. CJ. Thele are Queſtions of your own ask- 
ing, ſo you muſt hear him. 

Capt. B. I brought Captain Fiſher to you, and 
accordingly we dined at Captain Simons's, and 
there was Captain Ridley, Mr. Richardſon, and 
Mr. F;/ber and you talked together, and you liſtned 
to him, and in my own Hearing you promiſed he 
ſhould be eldeſt Captain, upon Condition, that 
he would bring in a Troop ; and this is true, ſo 
help me God. 

Freind. Pray, where are your Men? and what 
are your Men that you liſted ? | 

Capt. B. Inever ſpoke of Lifting, I only ſpoke 
of Encouraging ? 

Freind. Did not you ſay you had liſted a great 
many Men for to be of my Regiment ? 

Capt. B. No, Sir, I did not. 

Mr. Att. Gen. I think you do miſtake, Sir ohn, 
he did not fay Liſt. 

Capt. B. 1 had Money from you upon the Ac- 
count of Encouraging, and 'Treating, and Drink- 
ing with a great many of the Men : And you faid 
it was impoſſible to keep them together, but that l 
muſt have Money to treat them, and drink with 
them ; but you defired me to be as good a Husband 
as I could. 

Freind. I never faid ſo ; theſe are very hard 
Things upon me. 

Capt. B. Did not I bring Captain Cole and Cap- 
tain Neale to you, and his Brother-in-Law Mr. 
Robinſon, and Mr. Gellibrand? and did not we 
dine together? 

Fr. I know nothing of all this, I declare to 


ou. 
. L. C. J. If you will ask him any more Queſti- 
ons, do. 
Capt. B. I brought thoſe three Gentlemen, and 
we dined together. 
L. CJ. Where did you dine then? 
Capt. B. At Hackney, when Sir 7obn lived 
there, at his own Houſe. 
Freind. When was it? 
Capt. B. It is above a Year ago. Pray, Sir 
obn, don't think to daſh me out of Countenance, 
tho' lam very Ill; I ſpeak nothing but the Truth, 
and therefore I will not be daſh'd out of Counte- 
nance. You know what I ſay to be true; you then 
drank a Glaſs of Wine to Capt. Cole : And did not 
you promiſe him, becauſe he was one of your Mo- 
ther's Name, that he ſhould have a Place in the Ex- 
ciſe next one of the Commiſſioners. Saysl, Sir 7obn, 
what will you give me ? O, ſays he, you ſhall have 
the Regiment, Man. 'This was before Robinſon, his 
Mother-in-Law, and Mr. Gellibrand. 
L. CJ. Who was to have the Place in the Exciſe? 
Capt. B. Captain Cole, 
Freind. J know not a Word of all this. 
Mr. J. Rokeby. Capt. Blair, be not daſh'd, but 
ſpeak the Truth, and you need fear nothing. 
Capt. B. 'This, I ſay, was before Mr. Robinſon 
and Mr. Gellibrand. 
Fr. I don't know Gellibrand, nor none of them. 
L. C. 7. Was that Cole to be any thing in the 
Regiment? 
Capt. B. Yes, he was to have been a Captain, 
and to bring in a Troop. | 
Mr. Att. Gen, Sir Fohn, will you ask him any 
more Queſtions ? 
Freind. No, I muſt depend upon the Jury, for 
I cannot remember half what he has ſaid. 
Mr. Soll. Cen. Do you remember any Diſcourſe 
between 
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between you and him, about ſome brisk Men that 


were to follow him? 

I. C. J. Bur before you ask him, Mr. Sollici- 
tor, we muſt know whether he will ask him any 
more Queltions, for he is now his Witneſs, Do 
you ask him any more Queſtions, Sir Tobn?ꝰ 

Freind. I can ask about no more than what I 
hear. 

L. C. F. But ask him what you will. 

Freind. My Lord, I have not heard half what 
he has ſaid, I hope the Jury will take Care in it. 

L. C. F. Some Part of it was twice repeated 
to you. | 

Freind. As to that, my Lord, I would ask him 
a Queſtion or Two. Was that my Letter? 

Capt. B. Yes, it was. | 

Freind. Did you ſee me write it? 


Capt. B. No, it came to my Hands by a Por- 


ter, as I believe, when I was in Bed, my Wife 
brought it up to me. 

Freind. What was that Letter for? | 

Capt. B. In order to pay the laſt 207. and I 
did ſee a Return of a Letter that you writ to 
King Zames. 

Mr. Att. Gen. Who ſhewed you that Letter to 
King Fames * 

Capt. E. He ſhewed it me himſelf. 

L. CJ. How long ago is that? 

Capt. B. A Year and a halt ago, as near as 1 


can remember. 


I. C. J. Did he ſay any Thing of an Anſwer 
he had to it? 
Capt. B. Yes, but I cannot remember what it 
was directly. 
Furyman. He was pleaſed to ſay he ſaw a 
Letter from King James. 
I. C. J. No, no, Sir, it was a Letter to King 
ames. 


Furyman. My Lord, I defire he may be 


ask d, if he knows the Contents of that Letter? 


L. C. 7. Did you ſee him write the Letter, 
or did he ſhew you the Letter he had writ? 

Capt. B. I did not fee him write the Letter, 
I ſee his Hand to the Letter, and he ſhewed me 
the Lettcr, that he faid he had written to King 
James; and there is this particular Paſſage to con- 
firm it, it was at Mr. Piggott's Mother's Houſe ; I 


' dined with him there that Day, and when he 


ſhewed me the Letter, I told him I was ſo well 
pleaſed with the penning it, that I believed Mr. 
Ferguſon had a Hand init; and he was very an- 
gry, that I ſhould think, he was not able to write, 
and did not write the Letter himſelf. 

Furyman. My Lord, ſince it ſeems he peruſed 
the Letter, I defire he may be asked, whether he 
can remember the Contents of that Letter, or 
any of it ? 

Capt. B. Really, my Lord, I cannot tell 


that particularly: But I am apt to think it was 


about the Buſineſs of the King, and about the 


Regiment. 
I. C. J. Can you tell truly any of the Contents 
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Capt. B. That it was about the Affairs of the 
Regiment, I am poſitive. 
Nr. Cotoper. My Lord, before he goes away 
(that the Jury may not go away with a Miſtake,) 
I defire it may be obſerved, he does not ſay, 


he faw Sir Fob Freind write the Letter. 


L. C. 7. No, No, but that he ſhewed it him 
himſelf. 

Freind. When was that Letter writ that I 
ſmewed to you? | | 


Capt. B. It was about a Year and a Half ago. 

Freind. I declare in the Preſence of God, I 
never writ one. | 

Turyman. He ſays you ſhew'd him the Letter 
therefore it is very fit we ſhould ſee it. : 

L. C. 7. Nay, Sir, you mult not talk to the 
Priſoner ; if you have any Queſtions to ask, you 
muſt propoſe them to the Court. 

Freind. I declare in the Preſence of God, I ne- 
ver writ any ſuch Letter, as this he now charges 
me with. | 

Capt. B. And I do declare in the Preſence of 
God you ſhewed me ſuch a Letter. | 

Freind. Yes, you may, but I am a Proteſtant, 
you are a Papiſt, you may do any thing. 

Mr. Att. Gen. You may ask any Queſtions 
of him, Sir John, but you muſt not rail at the 
Witnels. 

Freind. But when you charge me with the 
writing of a Letter to King James, I ought to 
ſpeak to it. It ſeems I am not to ask whether he 
is a Papiſt. 

Mr. Att. G. He ſays, you ſhew'd him a Let- 
ter, that you ſaid you had written to King James, 
which he read, and liked the Penning of it ſo 
well, that he thought Ferguſon had a Hand in it; 
at which you were offended that he ſhould think 
you could not write ſuch a Letter yourſelf. 

Friend. 1 declare in the Preſence of God I ne- 
ver writ any ſuch Letter. | 

Mr. A] ſuppoſe you'll diſprove him by and by. 

Friend. T can have no Witneſſes to this Matter. 

Mr. Att. Gen. And you can't expect your own 
Denial ſhould go for Proof. If you will ask him 
no more Queſtions, let him go down and eaſe 
himſelf. | 

Freind. He muſt not be asked whether he is a 
Papiſt, but I hope you will take Notice, Country- 
men, that theſe Witneſſes are Papiſts, and they 
think they merit Heaven by ſwearing againſt Pro- 
teſtants, whom they call Hereticks. 

L. C. F. Indeed Sir John, I don't hear you: 
Pray ſpeak ſo loud that the Court may hear what 
you ſay. 

Friend. I will my Lord; ] ſay he is a Roman 
Catholick, and I have Witneſſes to ſwear he is 
ſo, and deſire I may prove that he is a Roman 
Catholick, and therefore he is not to be heard 
againſt a Proteſtant. 

Mr. Att. Gen. Then the next Witneſs we call 
is Mr. Bertram. (Who was ſworn.) 

Freind. But I have not done with Mr. Porter. 

IL. C. 7. Well, you ſhall have him by and by, 
let the King's Council go on in their Method. 

Mr. Att. Gen. Pray, Mr. Bertram, do you know 
Captain Blair that was here juſt now ? 

Bertram. Yes. 

Mr. Att. Gen. How long have you known him ? 

Bertram. About Eight or Nine Years. 

Mr. Att. Gen. What Diſcourſe have you had 
with him about any Regiment that was to be 
raiſed for the late King James ꝰ 

Bertram. Captain Blair had told me for two 
Years laſt paſt, that Sir John Freind was to have a 


Regiment of Horſe, that were to be raiſed, and 


lie poſted about the Town, and Captain Blair 
was to be Lieutenant Colonel to the Regiment, 
and 1 was to be Lieutenant to Captain Blair in 
his Troop. 

Mr. Att. Gen, My Lord, we only call him to 
confirm what Captain Blair has ſaid, that he was 


to be his Lieutenant, and that this was talked of 
two 
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two Vears before. Did he tell you Sir Fobn Freind 
was to have a Regiment of Horſe? ; 

Bert. Yes, Sir, and he obliged me to bring inas 
many Men and Horſes as I could into this Regiment, 
and he told me Capt. Fiſber, Capt. Vernatth, and Capt. 
Cole were to be Captains in the Regiment. 

L. CJ. And what were you to be? 

Bertram. A bre 

C. 7. To whom? | 
133 Jo Captain Blair; he has told me ſo 
ſeveral Times, and talked to me about the Affairs 
of the Regiment a great deal, that I cannot now 
remember, relating to that Purpoſe. 

L. C. J. This is no Evidence againſt Sir John 
Freind; he is only called to confirm the Teſtimo- 
ny of Captain Blair; that Blair ſpoke of it long 
before he gave his Evidence, and ſo it is not a 
new thing now invented by him. 

Mr. $9). Gen. Sir Fobn Preind did ask what Men 
he had engaged, and among others he named this 
Mr. Bertram to be his own Lieutenant, and he 
now tells you Pair promiſed him ſo to be two 
Years ago, and then told him Sir John Freind was 
to have a Regiment. 

Freind. Do you know me, Sir? | 

Bertram. No, Sir, I never was in your Compa- 
ny in my Life ; I only tell you what I have heard 
from Captain Blair; I do not know that ever I ſaw 
your Face, 

L. C. J. His Evidence, Sir John Freind,hurts you 
not, as to any particular Thing that he knows 
againſt you; he is only brought to confirm what 
Captain Blair faid, that he was to be his Lieu- 
tenant in his Troop. 

Mr. At. Gen. 'Then, my Lord, we leave it here. 

L. CJ. Look ye, Sir Jobn Freind, the King's 
Council have done, and now you may ſpeak, 
and fay what you have a Mind to fay in your 
own Defence. 

Mr. J. Rokeby. And call what Witneſſes you 
have a Mind to call, g 

Freind. My Lord, in the firſt Place, I deſire 
to know whether Mr. Courtney is come. 

L. C. J. Your Sollicitor can beſt tell that. 

Freind. T perceive he is not come. 

L. C. J. Well, go on: I ſuppoſe he will not be 
long before he comes, we will ſtay for him. 

Freind. My Lord, I muſt wait for my Witneſs: 
But in the mean Time, as to Mr. Porter's Evi- 
dence, I own I was at the Meeting at the King's 
Head in Leadenhall-Street ; J declare I was at that 
Place, and there were ſome Gentlemen there, but 
how many or whom I cannot ſay ; but I declare 
there was not one Word ſpoken there of any rai- 
ſing of Men, nor any thing of that Nature, that 

he ſpeaks of, but only we were drinking a Glaſs 
of Wine, and eating a Diſh of Meat together, 
and Sir oh Fenwick at that Time coming in, 
ſaid to us, I defire you to come to our End of the 
'Town, and take a Diſh of Meat with us. And 
there was nothing ſpoke of any Thing relating to 
the Government. Gentlemen, theſe are Papiſts, 
and I am a Proteſtant, they don't care what they 
ſay, for they think they merit Heaven by deſtroy- 
ing Proteſtants ; and they are not to be believed : 
and that is the Reaſon that I was not to ask them 
the Queſtion, for by Law they are not Witneſſes, 
and for that I appeal to your Lordſhip. 

L. C. J. H. Why are they not Witneſſes ? 

Freind. Nay I appeal to your Lordſhip. 

L. CJ. H. Truly I think they are Witneſſes, 
I know nothing to the contrary. 
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Freind. My Lord, 3 are not good Witneſ- 
ſes againſt Proteſtants for this Reaſon that I ſhall 


tell you; I am adviſed, my Lord, that a Papiſt 


is not a good Witneſs to prove a Proteſtant a 
Traytor within the Stat. of 25 of Ed. 3. 


I. C. J. H. Who ſays ſo? 


Freind. My Lord, I deſire to know whether 
there is ſuch a Statute ? 

L. C. J. H. Yes, no doubt of it, there is ſuch 
a Statute as that of the 25 Ed. 3. about Treaſons. 

Freind: Pray, my Lord, does not that make it ſo? 

L. C. J. H. No indeed, I know no ſuch Thing. 

Mr. Sol. Gen. That cannot be, my Lord, that 
any ſuch Thing ſhould be, for all were Papiſts 
then, there was no ſuch Thing as a Proteſtant in 
the Time of Ed. 3. 

Freind. My Lord, there is the Statute of the 
Third of James the Firſt, Cap. 4th, and other 
Statutes made in the Time of King Charles the 
Second, particularly in the zoth Year of his Reign 
Cap. 2d. whereby it is plain they are not to be 
believed againſt Proteſtants, becauſe they believe 
them Guilty of damnable Hereſy ; and by thoſe 
Statutes they are reputed Infamous. 

L. C. J. Where is your Statute ? 

Freind. My Lord, I have no Statute-Book, Ide- 
ſire it may be inquired into, this Advice was gi- 
ven me by my Lawyer; I am no Lawyer my ſelf: 
there is the Statute of 3 James the Firſt, Cap. 4. 
and the next is 30 Car. 2. Cap. 2. 

L. CJ. Well the Statute-Book ſhall be looked 
into. 

Freind, My Lord, the Perſon is not come, who 
is to give Evidence againſt Captain Blair, the 
principal Witneſs, he is a Priſoner at the Gate- 
houſe, and your Lordſhip was pleaſed to ſay you 
would have Patience till he came. 

I. C J. Yes, yes, we will ſtay a while. | 

Freind. I pray my Lord do, for it will be very 
material or | 

L. C. F. Treby. Have you any thing to fill u 
the 1 in the 4 Time 2 ws 4 

(Then Hliam Courtney appeared.) 

L. C. J. Is your Sollicitor returned with this 
Habeas Corpus ꝰ 

Freind. I believe he is in or about the Court, 
but I cannot get him to me the Croud is ſo great. 

(After much ado Courtney came in.) 

L. C. J. Is this the Witneſs you would have? 

Friend. Yes, my Lord, it is. | 

L. C. 7. Then what do you ſay to him? 

Freind, My Lord, muſt I ask him the Queſtions? 

IL. C. J. Yes, you muſt propoſe your Queſtions 
to the Court, and they will ask them of We Wit- 
neſſes. If this be the Perſon you ſpeak of, you 
had beſt examine him. 

Freind. Mr. Courtney, I deſire you would ſpeak 
what you know of Captain Blair. 

Courtuey, Gentlemen, I have been a Priſoner in 
the Gate-houſe about a Month, and while I was 
there Captain Blair at the ſame Time came in as 
a Priſoner, as mentioned in the Proclamation ; 
being my old Acquaintance, (I was in Bed, being 
in upon ſome other Accounts) and when they 
told me Captain Blair was brought in, I deſired 
him to come into my Chamber. I told him I was 
ſorry to ſee him there; I told him I hoped he was 
none of thoſe concerned in this Plot ; he faid he 
was in the Proclamation, but that he was inno- 
cent, and knew nothing of the Plot, nor of the 
Aſſaſſination, nor any thing like it; there wert 
ſeveral other Perſons in that Place at the fame 
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Time, and he ſaid he was as innocent as the 
Child unborn. 
Freind. Did he mention any thing of me then ? 
Courtney. At that Time he ſaid nothing of you. 
Freind. Pray, Sir, do you believe he is a Roman 
Catholick ꝰ | 
Courtney. I do not know his Religion indeed. 
Freind. But don't you know him to be a Ro- 


man Catholic k. 
Courtney. He bore the Character of one, but 


I never ſaw him at any Church. 


Mr. J. Rokeby. Fray, Sir, how long have you 

known Captain Blair ꝰ 
Curtuey. By ſight, T have known him 6 or 7 
Years. 

Mr. J. Rotel y. Pray, upon what Account did 
you call him Captain ? 

Cyuurtucy. It was a common Name among all 
the Company: He was called fo. 

IL. C. J. Wharall the Time that you knew him? 

Courtney. Yes, all the Time that I knew him, 
I knew no other Name that he had. 

Freind. But did not you hear that he was repu- 
ted to be a Roman Catholick ? 

Courtney. J have heard that Character of him 
among thoſe that I have known, but ] have very 
little Knowledge of his Religion. 

L. C. J. Is this what you can ſay? _ 

Courtney. There are ſeveral others that were 


Witneſſes of this, as well as I ; I never ſaw you, 


Sir 7ohn Freind, before in my Life, to my Know- 


ledge, nor ever {poke to you. 


Freind. Sir, a Note was ſent to me, that you 
could do me ſome Service, and that was the Rea- 


King, and Mr. Payne may be called. 
L. C. F, Have you done with this. Man then ? 
Freind. Do you know Captain Porter, Sir? 
Courtney. Ves, I do, Sir. 


Fr. Sir, do you know him to be a Roman Ca- 


tholick ? E 
Courtney. Sir, I have heard that he has ſuch a 


Character. 

L. C. F. What Character has he? 

Courtney. That he is a Roman Catholic. 

L. C J. That's only by Hear: ſay. 

Freind. My Lord, I have done with this Man. 

L. C. J. If you have done with him, then the 
Keeper may carry him back again. 

Courtney. Sir, I have ſomething elſe to ſay. 

Fr. My Lord, he fays he has ſomething elſe to 
fay. | 
"LC. . Then ſet him up again: (which was done) 
Well, Sir, what is it you have more to ſay ? 
Courtney. Two or three Days after that Time, 
there was a Priſoner then in the Gate-houſe, who 
was an Enſign in the Army, was reading the Fly- 
ing-Poſt in my Chamber, and in that Flying-Poſt, 
there was News that Capt. Blair was 181 5 a 


great Diſcovery, and that he had accus d Sir ohn 


Freind, for having receivd a Commiſſion for a 


Regiment in which he was to be Lieutenant Co- 


lonel, and ſaid a great deal about that Regiment, 
how he had received Subſiſtence Money for them 
from Sir John Freind. A little after Captain Blair 
came into the Room, and ask'd me if I had got the 


News; I told him yes; and Captain Blair then 
ask d what was the Import of it? I told him it 


was there, that he was making a great Diſcovery, 
and particularly, that he was to be Lieutenant- 
Colonel to Sir ohn Freind, and had receiv'd Sub- 
ſiſtence Money from Sir Fob Freind for the Men 
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I defire Mr. Carpenter, Mr. 


of the Regiment. Captain Blair anſwer'd, th 
they might put what they would in the News, 
but he knew nothing of it, nor did not receive 
any Money ; and this was a great Surprize upon 
me, and upon thoſe others that heard him, when 
we were told he was to be the main Evidence 
againſt Sir Fob Freind. | 

Freind. Well, Sir, do you know any thing el{e> 

Courtney. Captain Blair was bemoanins him. 
ſelf afterwards, that he went againſt his Con- 
{cience in this Thing, and his if told me that 
he was very much concerned, becauſe he was go. 
ing to do this againſt his Conſcience, and ſhe was 
ſure it would break his Heart. 

Fr. Do you know any thing more ? 

Courtney. And hetold me in his Chamber upon 
Friday Night laſt, about Nine a-Clock I came to 
ſee him, he lay upon his Bed very ill, and hi; 


Wife was with him; I as&'d him how he did, and 


he clapt his Hands, and faid he was very ill. Pray 
{aid I, what ails you? Sure you have gotten ſome 
very great Cold. Oh! no, fays he, Life is ſweet 
I don't know what it is I ail, but were it not for 
Life, I ſhould never do what I do. 


L. C. J. Did he tell you, he went againſt hi; | 


Conſcience ? 
Courtney. His Wife and he ſpoke at firſt, that 


he went againſt his Conſcience, and he believed 


his Conſcience was in a miſerable State, and this ] 


ſpoke innocently among ſome of the Priſoners, j 


and I did not know that it was taken Notice of 
but it ſeems ſome Body has acquainted Sir Foby 
Freind, and ſo J am brought here; I know nothing 
of being a Witneſs, I aſſure you. . 
Mr. Juſt. Rokeby. Pray, who were preſent when 
this Diſcourſe was between you and B/air ? You 
ſay there were two other Perſons preſent when 
this Diſcourſe was between you, and Capt. Blair 
and his Wife, who were thoſe two Perſons ? 


Courtney. What Diſcourſe do you ſpeak of, | 


my Lord ? 


L. C. J. You ſaid there were two Perſons in 


your Chamber. 

Courtney. Does your Lordſhip mean at the 
Reading of the Flying-Poft ? 

L. Fes. 

Courtney. My Lord, this Gentleman that I was 
ſpeaking of was lying down upon the Bed, and 
Captain Blair came into my Room juſt after the 
News was read, and ask'd me, if I had got the 
News, I told him yes, he ask'd what was the Im- 
port of it? I told him, they ſaid he was making 
a great Diſcovery, and particularly againſt Sir 
John Freind. 

L. C. J. Well, and who were there then? 

Courtney. This Enſign that is now a Priſoner 
in the Gate-houſe, who I ſuppoſe can ſay the 
ſame Thing. | 

Mr. At. Cen. Pray, my Lord, let Mr. Blair be 
call'd while he is here, and let him know what 
this Witneſs ſays, that the Court and Jury may 
know what he has to fay to it. 

L. C. 7. Yes, pray let Mr. Blair be brought 
in again (which was done.) 


L. C. J. Treby. Now, let Mr. Courtney repeat | 


what he ſaid now before about Captain Blair“ 
Declarations to him. 


Courtney. My Lord, I tell your Lordſhip, there | 


was one Tooley a Priſoner in the Gate-houle ; 
when he heard the Flying-Poft cry d, bought it, or 


it was order'd to be bought, and it being brought 


into my Chamber, I deſir'd him to read it, and! 
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was walking about the Room: In the mean Time 
Capt. Blair came in, and ask d it we had got the 
News? we ſaid yes; and he ask d what News 
there was in it? I reply'd, It is ſaid that you are 
making a great Diſcovery, that you were to be 
Lieutenant-Colonel to Sir Fobn Freind, and had re- 
ceiv'd a great deal of Subſiſtence Money for the 
Regiment : Says he, 'They may put what they will 
in their News, but J know of no Regiment, nor 
any Subſiſtence, nor of any Commiſſion. ] he Man 
that read the Book, will tay the ſame that I do. 
Mr. At. Gen. When was this? 
Courtney. 'I his was one Day when the Flying- 
Poſt came out, the laſt Saturday but one I think. 
L. C. F. But you talk'd of ſomething he ſhould 
ſay to you of going againſt his Conſcience ? 
Courtney. That was upon Friday Night laſt, I 
came to ſee Capt. Blair, and his Wife was with him, 
and Captain Blair was very ill, and clapping his 
Hands, and groaning, and moving himſelf, and 
in a very miſerable Condition, truly I thought he 
was giving up the Ghoſt. I ask'd him upon what 
Account he was ſo fad, and told him I thought he 
had got ſome great Cold; he told me No. Well, 
{aid I, Captain Blair, I underſtand you are going 
to morrow to Hicks's-Hall, and I pray God direct 
you, Says he ſeveral Times, I pray God direct us 
all; Life is ſwect. Oh! ſays his Wife, dear Sir, 
he would never do it, but to fave his Life ; but 
ir goes againlt his Conlcience : So ſaid I to him, 
you have had the Character of an honeſt Gentle- 
man; I hope you will ſhew yourlelf ſuch, and I 
pray God direct you: I wiſh no Man's Blood may 
lie at your Door. Says he, I am an unfortunate 


Man, that is the thing that troubles me, or ſome- | 


thing to that Purpoſe ; which ſhewed all the Re- 
morſe of Conſcience which could be in the World. 
I ſpoke of this innocently among the Priſoners, and 
it ſeems, it was communicated to Sir obn Freind, 
and ſo I am brought here to teſtify it. 

Mr. Att. Gen. Pray what ſay you to this, Capt. 
Blair? you hear what he ſays; do you give an 
Account what you know of it. 

L. C. F. You hear what Diſcourſe he ſays he 
had with you, what ſay you to it? 

Capt. Bl. My Lord, this Gentleman crouded 
himſelt in upon me, my Wife was with me, and 
he told me he had a Cup of Brandy, which would 
be good for me if I had a Cold. God knows my 
Heart, I deſired no Company might come to me. 
Says he, Capt. Blair, Ihave heard you have been 
an honelt Gentleman all along, and you are going 
to Hicks's-hall to morrow, and a great deal of ſuch 
Ditcourſe as that, and I pray God Almighty di- 
rect you: That's all that I know paſs'd. I was 
very ill, very ſick, as I am far from being well now; 
but as for any thing of Remorſe of Conſcience, as 
I hope for Mercy and Salvation, I never expreſſed 
any ſuch thing to him. | 

L. C J. Did your Wife ſay, that you were trou- 
bled, that you were going to do that which went 
againſt Conſcience, and you would not do it but 
to ſave your Life? 

Capt. Bl. No, I am ſure ſhe did not. 

IL. C. 7. Did that Gentleman thruſt himſelf 
into your Company, or did you deſire him for to 
come to you? 

Capt. I. No, he thruſt himſelf into the Room. 

Courtney. 'The Sink was hard by, and I heard 
Captain Blair groan, and fo I went in to ſee him 
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Keeper. Here I am, Sir. 

Capt. Bl. Did not I beg of you for God's Sake, 
that no one ſhould come to me but my Wife ? 

Mr. Att. Gen. If the Keeper of the Gate-houſe 
be there, pray ſwear him. 

(The Keeper of the Gatebouſe was ſworn.) 

Mr. Soll. Gen, What do you ſay as to Captain 
Blair's deſiring that no Body ſhould come to him, 
but his Wife? 

Keeper. No Body was to come to him unleſs 
they forced themſelves upon him. 

Mr. $9]. Gen. Do you know of that Man's coming 
to him ? 

Keeper. No, Sir, I know nothing of it. 

Capt. Bl. Ialwaysdefir'd to have the Door lockt 
with the Key on the Inſide, that no Body might 
come to me but whom 1 had a Mind to. 

Keeper. He did fo, becauſe he was ill, and no 
Body did come to him that I know of. 

Capt. Bl. My Wife being with me came to me 
to the Bedſide, while this Man was with me, and I 
was lying upon my Back; and ſaid ſhe, for Chriſt's 
Jeſus's Sake, dear Blair, do not ſpeak any thing. 

L. C. 7 When was this? 

Capt. Bl. When this Gentleman was with me, 
ſhe deſired me not to ſay any thing before him; 
becauſe ſaid ſhe, I do not know but he may be 
a Trepan. 

Courtuey, Upon the Word of an honeſt Man, 
and my Reputation is as dear to me, as yours 
is to you, ſhe ſaid nothing of that. She told me, 
you were going to do that which was againſt your 
Conſcience, and you would not do it but to ſave 
your Life. 

Mr. Att. Cen. Pray, what is this Man commit- 
ed for, you Keeper? 

Keep. He is committed for Suſpicion of Treaſon. 

Courtney. I have been taken up five times upon 
Suſpicion, and this laſt Time I was committed to 
the Gatehouſe, 

Mr. Att. Gen. Where do you live, Sir? 

Courtney. In Old Southampton Buildings. 

Mr. Att. Gen. How long have you lived there ? 

Courtney. I have lodged there about four Years 
and an half; there are ſeveral Perſons can come 
and give a Teſtimony of me. 

Mr. Soll. Gen. How came you, Sir, to be 


brought as a Witneſs here? 


Courtney. I was ſurpriz'dat it: for my part what 
I did was by Way of Pity, ſeeing him in ſuch a 
Condition ; I pitied your Soul, becauſe you and 
your Wife both ſhewed ſo much Trouble and 
Remorſe of Conſcience: As for Sir Fobn Freind, 
I never ſaw him till co Day in all my Life, that I 
know of. 

Mr. Att. Cen. What Countryman are you, Sir? 

Courtney. Iam an Ir; Man born. 

Mr. Att. Gen. Have you any Eſtate in Ireland ? 

Courtuey. No, Sir, I have not. 

Mr. Soll. Gen. Pray, How came you to go to 


Mr. Blair? 


Court. I have known him a long time; I have 
been often in his Company at the Coffee-houſe; I 
cannot ſay I am intimately acquainted with Capt. 
Elair, but only as I have ſeen him in the Coffee- 
houſe a great many Times. | 

Mr. Soll. Gen. But I ask you how you came to 
go to him; becauſe it ſeems he deſir d no Body 
ſhould come to him but his Wife ? 

Courtney. He may ſay what he pleaſes; for he 
lay firſt in one Room, and then in another, and 
he could never go to the neceſſary Houſe, but he 
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muſt go thorow my Room; but if you pleaſe to 
ſend for Mr. Tooley and Capt.Courtney,they will ſay 
and ſwear that theſe things paſs'd in their Preſence, 
or to the ſame Purpoſe, except what paſs'd be- 
tween him and me in his own Chamber. Enſign 
Tooſey did read the Paper of the Flying Poſt; and 
as for what he ſaid of his knowing nothing of the 
Plot, it was talked of up and down in the Priſon, 
and ſo it came to me; and | invited him into my 
Chamber, as my old Acquaintance; though I was 
not very familiar with him ; and as he declared, 
he knew nothing of the Matter. 

L. C. 7 You hear what he ſays; Capt. Blair, 


did you tell him you knew nothing of the Plot? 


Capt. Bl. Yes, I believe I might at firſt ; as we 


_ were talking when 1 firſt came in, and I told him 


the Truth: For I was innocent as to the A ſſafſi- 
nation, for indeed I was ſo, and as to the Inva- 
ſion there was only ſome general Diſcourſe, and I 
was not willing to explain myſelf among ſuch 
People as they were, when ther asked me any 
Queſtions about it: I had to do with the King 
and Council. | 

L. C. F. Sir Fohn Freind, have you any more 
Witneſſes to examine ? 

Freind. Yes, my Lord, I defire Mr. Xing maybe 
called. [ /I'bich was done, and be appeared. 

I. C. 7. There he is, Sir, what would you 
ask him? | 

Fr. I deſire to know of him, whether he does 
not know Captain Flair ard Captain Porter to be 
Roman Catholicks, and whether he does not know 
me to be a Proteſtant. 

King. I am of Opinion Mr. Porter is a Papiſt ; 
he was always taken to be ſo at Epſom, where I 
uſed to go, and where he uſed to go, and he was 
never look'd upon as a Proteſtant, 

L. C7. And what do you take Sir John 
Freind to be? 

King. I take Sir obn Freind to bea Proteſtant ; 
ſo he is, and ſo he ever was. 

Fr. But when you have been in my Company, 
and they have been ſpeaking of the Government, 
what have I ſaid or done? 

King. Whenever they ſtarted any reflecting 
Words upon the Government, he was uſed to ſay, 
Forbear, I do not admit of any ſuch Diſcourſe. 

Mr. Att. Gen. How long have you known him? 

King. He has been my Acquaintance this fifteen 
Years, and married a Relation of my Wife's Huſ- 
band. (A; which there was very great Laughing.) 

King. I mean her former Husband. 

L. C. F. He has reconcil'd the Matter very well 
for this Point ; for he tells you he meant her firſt 


Husband. 
Freind. Ay, my Lord, no doubt of it, he will 


recover it; it was her former Husband. Mr. King 


don't you mean it was her former Husband ? 

King. Yes, Sir, I have told you it was ſo; her 
former Husband's Name was T homas Caſe. 

L.C. F. Mr. Tanner, you are to look upon two 
Statutes, the one is 3 Fac. 1. Cap. 4 and the 3 oth 
Car. 2. Cap. 2. | 

King My Lord I have heard him ſay, if I had 
not taken the Oaths to King James, which Oaths 
are binding to my Conſcience I could as freely 
take the Oaths to the preſent Government, as 
any Man in England; but I will live peaceably 
and quietly under the Government : but becaule 
I do not take the Oaths, I am double taxed, and 
I will pay it. | 

Freind. My Lord, I deſire Capt. Kaines may be 
call'd. [bo appeared.} 


8 Will. III. 


L. C. J. What do you ask him, Sir? 

Fr. Capt. Kaines, I deſire ro know of you, 
whether Mr. Porter and Mr. Blair are Roman 
Catholicks ; and I deſire you to ſpeak as to myſelf, 
what I am. 

Kaines. They are ſo reputed to be at Fpſom; it 
was always ſo reported there; and I have beenac. 
quainted with Sir Joh Freind ſeveral Years, being 
concern'd togerher in the Train'd-bands of the 
Tower-Hamlets, and I have been in his Company 
{ſeveral times fince the King came in, and never 
heard him give any reflecting Language againſt 
the Government in my Life. 

L. C. F. Have you done with him, Sir? 

Fr. My Lord, I did not hear him; but I ſup. 
pole he has declar'd, as to Capt. Porter and Capt. 
Blair, that they are Catholicks. 

L. C. J. He ſays, Porter and Blair are reputed 


Papiſts; and he has known you a long time, and 


been concern'd with you in the Train ' d-bands, 
and never heard you reflect upon the Government 
ſince the King came in. 

Fr.. My Lord, I deſire to know, whether he 
believes me to be a Proteſtant? 


Kaines. I did always take Sir Fobn Freind to be 


a Proteſtant. | | 

Fr. Then, next, I defire Mr. Carpenter may 
be call'd. [ho appeared. 

L. C. F. What do you ask him, Sir? 

#7. Ideſire, Mr. Carpenter, that you will acquaint 
the Court, whether you know Capt. Porter to bea 
Roman Catholick, and what you know of me. 

Carpenter. I have been at Epſom ſeveral Sum- 
mers, and uſually am there in Summer-time, and 
he was ſo reputed there: But as to Sir Foby 
Freind, T have known him above theſe twenty 
Years; I keep a Brew-houſe, as he does, and we 
have been concerned together, and have had 
ſeveral Occaſions, upon the Account of Trade, 
to meet him upon Particulars of Appraiſement, 
when any Partners came in, and I never knew 
him but very orderly and civil; I never heard 
him refle& any thing upon the Government bur 
was always peaceable and quiet: He was always 
looked upon as a Proteſtant, and went to Church. 
Thar's all that I can fay. | 

Freind. My Lord, as to the Statute-Book, 
will your Lordſhip pleaſe that the Statute-Book 
be ſent for ? 

L. C. J. Ves, yes, we do not forget it. Have 
you any more Witneſſes? Call all your Witneſſes, 
and we will conſider of that afterwards. 

Fr, I defire Mr. Hawkins may be called. 

[Ibo appeared.] 

L. C J. What ſay you to this Gentleman? 

Fr. I deſire you, Mr. Hawkins, to give an Ac- 
count what I am ; whether you know me to be a 


Roman Catholick or a Proteſtant ? 


Hawkins. I have known Sir ohn Feind theſe 
twenty odd Years, and have had Dealings with 
him many times before the Change of Govern- 
ment, and fince, I never heard him reflect up- 
on the Government; nor never heard him to ſpcak 
ſlightly of it: And as to his being of the Pro- 
teſtant Religion, I do know as much as any Man, 
as much as another ; I always believed him to be 
a Proteſtant of the Church of England, as good as 
any Man. alive; he always went to Church. 

L. C. 7. What, fince the Revolution? 

Hawkms. I have not been ſo converſant with 
him ſince that, becauſe I went out of Town, and 


liv'd out of Town; but I believe there are thoſe 
at 
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at Hackney, that can give an Account of that 
Matter. 

Fr I deſire Major Aſould may be called? 

L. C J. Ihen I ſuppoſe you have done with 
Mr. Hawkins ? 

Fr. Yes. (Then Major Mould ſtood up.) 

C. 7. Well, what lay you, Sir? 

3 My Lord, 1 t e Sir John Freind 
many Years, above theſe twenty Years, and J al- 
ways look'd upon him as a ſincere Proteſtant; and 
J have often been in his Company ſince the Revo- 
lution, and I never heard him {peak diminiſhingly 
of the Government. I believe him to be as good 
a Proteſtant as any in England. 

L. C. 7. How! as any in England? Thats a 
great Character. | 

Zr. Then, I deſire Dr. Holling /worth may be 
called? | But he did not appear 

. Then, my Lord, Ideſire Mr. Lupton may 
be called. | | 

L. C. J. There is Mr. Lupton, what would you 
have with him ? 

Ty. I deſire he will give an Account what he 
knows of me, what Religion I am of. 

Lupton. My Lord, as to Sir Tobn Freind, Thave 
known him this ten Years ; he was pleaſed toem- 
ploy me asa Chaplain in his Houle a conſiderable 
Time, both before and after the Revolution; and 
| after the Revolution we always uſed the Prayers 
according to the Church of England, and we did 
always pray for the preſent King, and the late 
Queen Mary, at which Sir ohn was many times 
preſent. ; 

Mr. Att. Cen. How long is it ſince you left him? 

Lupton. About four or five Years, as I remem- 
ber: Then Sir John's Family leſſened; he was 
pleaſed to ſay to me, Mr. Lupton, I am going to 
Tunbridge, and my Family leſſens, (this is about 
five or {ix Vears ago,) and I ſhall have no Occaſion 
for you at preſent ; but if ever I make uſe of a 
Chaplain again, I will make ute of you: This he 
was plcaſed to ſay. 

L. C J. How long is it, do you ſay, that you 
have left him? | 

Lupton. About five Years ; and as to any Ob- 
jection of his being a Papiſt, I have often diſcourſed 
with Sir 70h Freind about the Popiſh Religion, 
and he has often ſpoken with Deteſtation of the 
Principles of the Papiſts, 

Freind. What have you heard me ſpeak of the 
French; and about any thing of an Invaſion, how 
I would venture my Life for the Proteſtant Reli- 
gion, or any thing of that ? 

Lip. I have often heard you ſay, as to the pre- 
{ent Government, that though you couldnot com- 
ply with it, yet you would live peaceably under it. 
M hen we have been talking of theſe Things, you 
{aid you never would be in a Plot; and tho' you 
could not comply with the preſent Government, 
yet you would never concern yourſelf in any De- 
ſign againſt it. For my part, my Lord, I know 
nothing by him, but that he is an honeſt and a 
worthy Gentleman, tho” he be ſo unfortunate to 
be under this Accuſation. 

Fr. I deſire Mr. Hoadley, may be called? 

UI ho appeared. 

L. C. 7. Well, what ſay you, Sir? 

Ji. Pray, Mr. Hoadley, will you give an Account 
to the Court what you know of my being a Pro- 
teſtant, and of my Life and Converſation? | 
Hoadley. I believe Sir John Freind is very ſettled 
Proteſtant of the Church of England; and I have 
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Reaſon to believe ſo, becauſe I have frequently dif 
courſed with him, becauſe I have had a Couple of 
Children that were his Nephews, upon whoſe Ac- 
count 1 have been forced ſeveral times to wait up- 
on him; and he has often ſaid he never would be 
in any Plot, and his Words that he uſed to me 
were really very remarkable, Catch me in the 
Corn, and put me in the Pound. 

L. CJ. What were his Words, Sir? 

Hoadley. He uſed to ſay he would never be in 
any Plot; for ſays, he, Catch me inthe Corn, and put 
me in the Pound: and I have heard him expreſs him- 
{elf witha great deal of Deteſtation of King-killing, 
and thoſe Principles of the Papiſts, the Aſſaſſina- 
ting of any crowned Head. | 

Mr. Att. Cen. Pray, Sir, how came you to diſ- 
courſe with Sir Fob Freind about King-killing and 
Plots? You are a Schoolmaſter it ſeems, how hap- 
pen'd this Sort of Diſcourſe between you? 

Hoadley. There will be Diſcourſes about theſe 
Things ſometimes. ; 

Mr. Att. Gen. But, pray, how was the Diſcourſe 
introduced > What was the Occaſion of the Diſ- 
courſe? Sure there was ſome Occaſion extraordi- 
nary for him to expreſs himſelf to you. 

Hoadley. 1 cannot remember the particular Oc- 
caſion, but ſuch Diſcourſe there was. 

Mr. Att. Gen. Pray, how long ago is this time 
that this Diſcourſe was? 

Hoadley. I believe it was five or ſix times within 
theſe two Years. 

Mr. Att. Gen. What, have you had the ſame 
Diſcourſe five or ſix times one after another ? 

Hoadley. I cannot fay that; but thoſe uſed 
to be his Words. 

Mr. Att. Gen, What in common Diſcourſe 2 

Hoadley. He ſaid he would never be in any Plot. 

Freind. My Lord, I can bring a great many 
more Witneſſes of this kind, and I believe I could 
have a thouſand to prove me a Proteſtant. 

L. C. 7. Call whom you will, Sir Fobn, we 
will hear them. 

Fr. My Lord, I am very loth to trouble you. 

Mr. Juſtice Rokeby. No, it will not be reckoned 
any Trouble, we will hear all your Evidence. 

Freind. There is one Mr. Villis and one Mr. 
Hemings ; but I deſire it may not be forgotten 
as to the Acts of Parliament, for they are very 
material for me, as I ſhall ſhew by and by. 

Mr. Willis appeared.) 
L. C. 7. Well, what ſay you to this Gentleman? 
Fr. Mr. Willis, I deſire you'd give an Account 
to their Lordſhips, what you think of me, as to 
my being a Proteſtant, and how I have behaved 
myſelf in every Reſpect all along. 

Willis. My Lord, I have = I taken it for 
granted, that thoſe that come to Church are Pro- 
teſtants ; and I did always take Sir John Freind to 
be a Proteſtant. The Acquaintance I had with him 
was ſince he lived in the Pariſh of Hackney, and 
we have had ſome Converſe together; and there 
have paſt friendly Viſits between us; and I do 
not rememberany Diſcourſe while I was there that 
tended to the Government one Way or another. 
I was never very often with him, but his Diſcourfe 
was always very obliging, diſcreet, and prudent, 
whenever I was there. 

L.C. 7. Pray, Sir, when did yon ſee him at 
Church? 

Willis. Truly, my Lord, I cannot call to mind 
when it was, 

IL. C 7. Cannot you name any time ? 

Willis, 


M illis. He may be at Church ſometimes, and I 
not ſee him ; our Seats are at a Diſtance from one 


another, and there are Pillars between, that one 
can't ſee every Body; and I cannot call to mind 
when I did ſee him laſt at Church. 

L. C. F. Has he been there within this Year 
or two ? 

Willis. He has been gone from Hackney a Year 
and above. 

Mr. Mountague. Pray can you ſay you have 


ſeen him at Church within theſe four Years? 


Wilts. Truly I cannot call to mind whether I 
have or no. 

Freind. I deſire Mr. Hemings may be called. I 
could call a great many more, but they are much 
to the ſame Effect as theſe are. 

L. C J. Call whom you will, Sir 7obn, if you 
think fit to call them, we will hear them. 

Fr. Being they are not here, I will not trouble 
you farther ; it is all to the ſame Purpoſe. 

L. C. J. Well, take your own Courſe ; if you'll 
call them, the Court will be ſure to hear them. 

Fr. But, my Lord, here is one Thing that I muſt 
deſire your Lordſhip's Direction in: If theſe Gen- 
tlemen, my Lord, Capt. Porter and Capt. Blair, 
who are the two Witneſſes, and none but thoſe 


two, againſt me, if they are Papiſts, they are not 
good Witnefles againſt a Proteſtant, to prove him 


a Traitor within the Statute of the 25th of Ed- 
ward the Third. For that Statute ſays, He that 
is indicted muſt be proveably attainted ; which 
cannot be by the Evidence of Papiſts, and thoſe 
that refuſe to take the Oaths of. Obedience, 
which are required .to be taken : And therefore 
I humbly beſeech you, that you will pleaſe to 
tender them the Oaths, for there is a Sta- 
tute in the 3 Fac. I. Cap. 4. which appoints the 
tendering of the Oaths to them. 

L. C. J. That is not our Buſineſs at this Time. 

Fr. Then I muſt beg your Pardon that they 
are not ſubſtantial Witneſſes; for this is the Law, 
as I am inform'd. I humbly ſubmit to your Lord- 
ſhip, whether this be not the Law. I only ſpeak 
it to know whether it be convenient for me to 


rehearſe it. I ask'd the Queſtion before they were 
foworn. I know not whether it be convenient for 


me to move it now. 

L. C. J. Ay, ay, it is very convenient now; now 
is the proper Time. 

Freind. Before ever they were ſwore I would 
have ask'd them the Queſtion, whether they were 
Papiſts or not, but it was not allowed, it was 
over-rul'd : Now, my Lord, there is ſuch a Sta- 


tute, and I humbly beſeech you to tender them 


the Oaths, and that would be a Demonſtration, 
that they were Papiſts, and then they could be 
no good W.itneſſes. | 

L. C. J. You ſay well, if we could find ſuch a 
Statute, that no Papiſt ſhould be a Witneſs ; bur 


there is no ſuch. 


Freind. My Lord, I beg your Pardon, and I 
hope you will not take it amiſs ; I offer what I 
am advis'd to offer. 

L. C. F. No, no, by no Means, there will be 
nothing taken amiſs. 

Freind. For the Statute of the 25th of Edward 


the Third, and that of the 3oth of King Charles 


the Second, and that of the 3d of King Fames the 
Firſt, Cap. 4. here it is plainly demonſtrable, that 
Papiſts are not be believ'd againſt any Proteſtant, 
who is with them eſteem'd a damnable Heretick ; 


and then they believe the Pope and their Prieſts 
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can abſolve them from all Oaths, and they are 
declared to be given to Evaſions, and Equivoca- 
tions, and mental Reſervations, and can have 
Diſpenſations for all their Villanies ; and therefore 
they are not be credited : 'Their Evidence is of 
no Value, unleſs they will in this Manner upon 
their Oaths renounce theſe Principles: Therefore 
3 beg they may have the Oaths tender'd 
them. | | 

L.C. F. That is not our Buſineſs now. 

Freind. And, my Lord, your Lordſhip was 
pleaſed to promiſe me that if any Matter of Law 
did ariſe, my Council ſhould be heard. 

I. C. J. Firſt, let us know, whether there be 
any ſuch Law as this you mention, or to any ſuch 
Purpoſe. | 

Freind. My Lord, I defire my Council may 
come in, and ipeak to it: For my Life is in Dan- 
ger, and ſo is every honeſt Gentleman's Life every 
Day. I am as clear as the Child unborn, I have 
no Witneſſes to prove any thing, and therefore 
I defire my Council may be heard. | 

L. C. J. If the Court did think there were any 
Colour in this Objection that you make, we would 
let you have Council: We would do it; nay, we 
are deſirous to do it if it could. 

Freind. What, my Lord? 

L. C. F. To allow you Council, if there were 
any Colour in this Objection in Relation to Papiſts 
not being Witneſſes. 1 would be glad to ſee the 
Council that would own this Objection ; but in- 
deed, I ſee no Colour in it: The Statute ſhall be 
produced that you quote, and then we ſhall ſee, 
whether there be any thing like it in that Sta- 
tute. Pray will you read thoſe Words that you 
ſay are in that Statute to that Purpoſe. 

Freind. 1 am not ſo expert to know the Words 
before and after; and therefore I think it is re- 
quiſite I ſhould have Council. 

L. C. F. It is ſuppoſed you have had Council, 
and I ſuppoſe your Council that have adviſed you 
to make this Objection, have inſtructed you 
whereabouts in the Statute it is. 

Fr. My Lord, I deſire my Council may be call'd 
in and heard to it. | 

L. C. F. I tell you, that by Law we cannot 
hear Council to any ſuch Matter that has no Co- 
lour of Objection in Law in it; tho' for my 
Part, I wiſh we could, becauſe I would fain hear 
what any Council can ſay to make out ſuch an Ob- 
jection, that Papiſts are not good Witneſſes, 

Fr. My Lord, I wiſh you would hear my Coun- 
cil to it. 

L. C. J. Look ye, Sir John Freind, you have 
defir'd that this Statute may be turned to, and you 
deſire to have them read, and they ſhall be all 
read from the Beginning to the End. 

Fr. 1 defire the Statutes of the 25th of Edward 
the Third, the 3d of K James the Firſt, Chap. 4. and 
the zoth of K. Charles the Second, may be read. 

L. C. F. What Chapter is that of the zoth ot 
K. Charles the Second? 

Fr. Really it is not put down in my Paper. 

L. CJ. Then look out the Chapter, while he 


is reading the other. Look ye, Gentlemen of the 


Jury, Sir Fobn Freind does deſire the Statute of 
the 25th of Edward 3. may be read, which is 
the Statute about Treaſons, and the Statute up- 
on which he is indicted, and it ſhall be read, 
therefore pray hearken to it. 
Cl. of Ar. (Reads it.) This is made in the 25th 
Year of King Edward the 'Third. A Declaration 
| which 
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ich Offences ſhall be judged Treaſon. Item, 
_— —.— F have been before this Time, 
in what Caſes Treaſons ſpall be laid, and what not. 

Fr, My Lord, I beg the Favour I may ſpeak 
one Word before it go on to beread. 

L. C. J. Yes, with all my Heart. 

Fr. I ſpeak it, my Lord, becauſe it will be 
to the very Thing now in Queſtion ; Iam adviſed 
that Conſultation to levy War is no Treaſon, 
without Rebellion and Inſurrection; and invit- 
ing Men to come from beyond Sea 1s no Treaſon, 
unleſs a Foreign Prince be invited to come with 
his own Subjects; for Engliſh, Scotch, and Iriſh 
are not Enemies, but Rebels, and to be dealt 
with otherwiſe ; therefore leave it to your L ord- 
ſhips, for I am no Lawyer, only I am adviſed to 
inſiſt upon theſe Things. | 

Then the Statute of the 25th of Edward 3. about 

Treaſons was read throughout, only about the 
middle the Priſoner made ſome Interruption. 

Fr. I believe this Statute is not the Statute I go 
upon; that which I mainly inſiſt upon, is the Sta- 
tute of the Third of King Fames the Firſt, Cap. 4. 

Mr. Juſt. Rokeby. This is the ſame Statute you 
are indicted upon, the great Statute for Treaſons; 
and as to your Objection laſt mentioned, what 
is Treaſon and what is not, he is not yet come to 
that Part. ; 

Fr. Well then, let him go on with it. 

(It was read to the End.) | 

L. C J. Now it has becn read, is this the Sta- 
tute you would have? 

Freind. There muſt needs be a Miſtake as to 
the Chapter, it is ſer down the 25th of Edward 
34. but there is no Chapter. 

IL. C. J. Yes, this muſt be the Statute, it relates 
to Treaſons, and it has thoſe Words in it, that 
what you read out of your Papers relates to. 
Well, that we may go on in Order of 'Time, what 
Statute of King Fames is it that you mention ? 

Fr. It is the zd of King James 1. Cap. 5. it is 
upon Account of tendering the Oaths appointed 
to be taken by that Statute, and (reading out 
of a Paper) to tell the Court that they ought to 
have the Oaths tendered them. 

L. C. J. That is the Buſineſs of another Time; 
read the Statute. | 

Cl. of Ar. An Att for the Diſcovering and Re- 
preſſing Popiſh Recuſauts. What Part is it? 

Fr. Truly my, Lord, I can't tell. 

L. C. J. It is a long Statute, but if he'll have 
it read, it muſt be read all. 

Fr. My Lord, I would not give the Court any 
Trouble, but it is about having. the Oaths ten- 


| der'd to them. 


Cl. of Ar. I believe this is the Paragraph, Aud for 
the better Trial how his Majeſty's Subjetfs ſtand af- 
Tefted in Point of their Loyalty and due Obedience, &c. 


(A great Part of the Statute was read, relating 
to that Matter.) 


L. C. 7. What elſe would you have read, Sir 
John Freind ? 

Fr. Tonly gather from thence, that no Roman 
Catholick is capable of Swearing againſt a Prote- 
ſtant, becauſe the Pope and the Prieſts can ab- 
ſolve them from their Oaths. 

L. C. 7. Well, what have you more to ſay ? 

Fr. My Lord, I only ſpeak this as to Roman 
Catholicks, they do not regard an Oath againſt a 
Proteſtant, becauſe they have their Prieſts that 
can abſolve them, and therefore how ſuch a Man's 
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Oath can weigh any thing, I cannot apprehend ; 
therefore if J have omitted any thing, I hope 
your Lordſhip will ſupply it, as you are my Coun- 
cil ; for you are a Council for me, as well as the 
King. 

L. C. J. Yes, yes, I would help you in any 
thing I could. 

Fr. My Lord, I thank you, I defire you to 
help me, for I am as innocent as che Child unborn, 
whatſoever theſe Men have ſworn : Theſe are 
hard Things that are laid upon a Gentleman, and 
no Man is ſafe at this Rate, they being ſworn 
by two Papiſts, who will ſwear any thing againſt 
Proteſtants, 

L. C. J. Look ye, Sir 0h Freind, have you 
any Witnefles to produce, that theſe two Men 
have any Diſpleaſure or Malice againſt you, that 
they ſhould accuſe you falſely? 

Fr. My Lord, I am ſorry J have not my Wit- 
nefles ; J have been ſo kept up, that I had not 
Time for People to come to me; I had not my 
Council come to me before Saturday. 

L. C. J. How happen'd that? 

Fr. My Lord, there was a Miſtake in that, I 
think it was Friday, either Friday or Saturday; 1 
had them not till Friday in the Afternoon: 1 was 
kept ſo cloſe that none were permitted to come 
at me: On Thur/day J had an Order, bur there 
was a Miſtake in the Order, and I deſired to get 
another Order, but I could not get any Body to 
get another Order for me, to have my Friends to 
go and enquire into Things, or elſe I ſhould 
have found out enough Witneſſes. | 

Mr. At. Gen. J am ſure he had an Order for 
Council, at the ſame Time that Notice was given 
him of his Trial. 

L. CJ. When was that? 

Mr. Att. Gen. On Tueſelay, my Lord. 

L. C. 7. What ſay you to it, Mr. Baker ? 

Mr. Baker. My Lord, 1 did attend Sir Fob: 
Freind on Tueſday laſt, to give him Notice of his 
Tryal as this Day; and I at the ſame Time told 
him if he would name his Council to me, I would 
procure an Order for them to come to him. 'The 
next Morning he was pleaſed to name to me Sir 
Bartholomew Shower ; I took the Liberty to tell 
him, that he being ſo concerned at the Houſe of 
Lords, and at the Committee about Parliamentary 
Buſineſs, ſome other Perſons that had named him 
of their Council, notwithſtanding Orders were 
procured for him to go to them as their Council, 
yet by that Means they were diſappointed of him, 
and great Delay was given to the Priſoners ; and 
therefore I defir'd him to conſider of it, and to 
ſend to Sir Batholomew Shower, and any other 
Council that he had a Mind to, and know their 
Pleaſures, whether they would attend him ; and 
if he would ſend me Word, I would procure an 
Order for him. But not hearing from him, 1 
went on H/edneſday to him again, and he ſaid he 
had ſent to Mr. Northey, but he would not come 
to him till he had ſpoke with Sir Bartholomew 
Shower, but he would ſend me Word that Night, 
yet he did not. But the next Day came Mr. 
Burleigh to me to the Duke of Shrewsbury's Office, 
and brought me the Names of the Perſons that 
he would have aſſign'd him of Council, and im- 
mediately I procured an Order for it, and away 
he went with it, This was upon the Thurſday ; 
Mr. Melden, and Mr. Creſſet, or one of them were 
named in the Order, I am not poſitive which, and 
Mr. Underhill, and Mr. Burleigh were to be ad- 
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mitted to him. Mr. Burleigh had the Order, if he 
did not carry it to him I can't help that. 

L. CJ. When was that Order for the Coun- 
ci] ? 

Mr. Baker. It was upon Thurſday, my Lord. 

Fr. My Lord, may I ſpeak? 

L. C. J. Tes, yes, what you will. 

Fr. Ny Lord, the Reaſon why I had not my 
Witneſſes was this: There was a Gentleman, one 
Colonel C, Lieutenant to my Lord Lucas, he 
undertook to go, and put in his Name, and 
three more, one Fehn Neale, and one Phillips to 
have an Order to go about to look after my 
Witneſſes; but they did not put in any one of 
theſe Names, but they took up and ſecured my 
Kinſman C, and put him into the Meſſenger's 
Hands, and would not ſuffer me to have any of 
his Aſſiſtance; therefore I ſaw what a Deſign 
there was upon me. 

Mr. At. Cen. As for Mr. Caſh, there was very 
good Reaton for ir, he was ſecured for Suſpicion 
of IJreaſon. 

I. CJ. If you had wanted any Witneſſes, and 
had not been ſo fully prepared as you expected 
to be, you ſhould have moved before the Tryal 

came on to put it off. 

Mr. Juſt. Rokeby. But my Lord put a Queſtion 


to you before, Can you ſhew any Reaſon Why. 


theſe Perſons ſhould have any Malice againſt you? 

Freind. My Lord, I was not ſo much a Law- 
yer as to know theſe Things; but it's a hard 
thing, that a Man that's innocent muſt ſuffer at 
this Rate: 1 have been diſappointed in every 
thing ; for theſe Gentlemen have not been per- 
mitted to anſwer, whether they are Roman- 


Catholicks or no. | 


Mr. J. Roykeby. Nor have your Witneſſes prov'd 


that they are Roman-Catholicks, but only that 
they are reputed ſo. 


I. CJ. Well, I can't tell what Avail that 

would have been of, if they had been proved ſo. 

Have you any more to ſay, Sir Fohn Freind ꝰ 
Fr. No, my Lord, I leave it to God, and you, 


and the Jury to conſider of it. 


Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council in 
this Caſe for the King, againſt Sir Fobn Freind, 
the Priſoner at the Bar; and it comes to my 
Turn to ſum up the Evidence that has been 
given. Sir 7obn Freind, the Priſoner at the Bar, 
cannot but own, that he hath hitherto had a 


very fair Trial, and he ſhall have no Reaſon to 


complain, that I do him any Injury in my Part. 
I am ſure bota he, and you, and all of us, very 
well remember, when Perſons of as good Qua- 
lity as he is, or better, had not the ſame Uſage 
or Liberty of Defence, in ſuch Caſes as this 
Gentleman has had : And though all Things are 
very well now, yet the Time was, within all our 
Memories, when Innocency was no Safety for a 
Man's Life, much leſs for his Liberty; and when 
thoſe two are taken away, and are invaded, Pro- 
perty ſignifies nothing. 'The Time was, when 
the Proteſtant Religion, and the Church of Eng- 
Jand, of which the Priſoner boaſts himſelf to be, 


(and for a very good Reaſon, becauſe it is the 


beſt of Religions,) I ſay, the Time was, when 
that was in Danger ; and when Popery (for which 
he now reflects upon the Witneſſes) was like to 
have over-run both us and it; and if his Ma- 


jeſty, with the Hazard of his Life, and at a great 


Expence, had not reſcued us, there is nobody 
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doubts, but that all that we feared at that Time 
would have been made good upon us ere now. 
And it is a melancholy thing to conſider, that 
there ſhould be a fort of People amongſt us, ſo 
in Love with what we then dreaded, as to be 
continually endeayouring to bring it about again, 
And it is an ungrateful thing, when his Majeſty 
ventured his Life then, and has done it ſeveral 
Times ſince to defend us, and does all that he 
can to keep our Enemies at a Diſtance, there 
ſhould be a Party of Men, that do what they 
can to invade their Country, to deſtroy his Ma- 
jeſty's Subjects, and to fall upon himſelf, when 
he is preſent amongſt us. I will not accuſe the 
Priſoner at the Bar particularly, though ir is 
plain he knew of ir. | 

Fr. Know of it? I declare before God, and 

the World, I know nothing of it. 
Mr. Sol. Gen. This, if it were among Equals, 
were certainly a moſt ungrateful thing, when 
another Perſon is fighting in my Defence, that 
I ſhould defign againſt his Life, or when he does 
what he can to protect my Eſtate, I ſhould be 
invading and ſpoiling his. 

Gentlemen, if the Priſoner at the Bar is not 
Guilty of what he is accuſed of, and what you 
have heard the Witneſs give Evidence of, then 
nothing of this doth relate to him: But if what 
has been given in Evidence againſt him is true, 
then the Priſoner at the Bar is one of thoſe Per- 
ſons, that has done all he can to make this Coun- 
try, which has been the Place of Retreat for all 
Proteſtants to fly to, from Perſecution in their 
own Countries; I ſay, to make it as unſafe for 
them, as that from which they came. 

Gentlemen, The Evidence againſt him is, firſt, 


Mr. Porter, and he gives it in Evidence, that at 


the Old King's Head in Leadenhall-ftreet, there 
was a Meeting of the Priſoner, and Porter, and 
ſeveral others, in order to conſider the beſt Means, 
how to bring back the late King Fames ; and 
they concluded at laſt, that the beſt Means would 
be to ſend ſome body into France, to adviſe the 


late King James to borrow of the French King 


Io000 Men, 1000 Horſe, 1000 Dragoons, and 
8000 Foot, and that he ſhould make what Speed 
he could to land with them here ; and to encou- 
rage and invite him to do ſo, they promiſed him 


their Aſſiſtance, and they did not doubt, but 


to be ready to meet him with 2000 Horſe at his 
Landing. Se: . 
Gentlemen, The Perſon that was pitched upon 
to go upon this Errand, was Mr. Charnock, a 
Perſon lately executed for the T reaſons of which 
he was attainted. Mr. Charnock was diffident 
whether this was the Effect of ſober Conſidera- 
tion, and therefore would not undertake to carry 
this Meſſage, till there had been another Meet- 
ing of the ſame Perſons; to ſee whether they 
continued in the ſame Mind. Another Meeting 
accordingly was appointed, and agreed upon, and 
that was at Mrs. Morntjoy's Tavern at St. Fames's, 
and there, he ſays, there were almoſt all the Per- 
ſons that were in Leadenhall-Freet ; and at that 
Meeting the Queſtion being ask'd, Whether they 
were of the ſame Opinion, that Mr. Charnock 
ſhould go to France to the late King upon that 
Meſſage, that I told you of before, they did all 
agree to abide by the old Reſolution ; that he 
ſhould go, and make as ſpeedy a Return as he 
could, and bring back the late King's Anſwer. 
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Captain Porter tells you, that Mr. Charnock 
did go to France, and comes and brings Word 
back, that the French King could not at that 
Time ſpare that Force that was then deſir d; and 
ſo it was delay'd at that Jime, becauſe the French 


King was not at Leiſure then to employ his Men 


in this Service ; but it was likely to have taken 
Place, but very lately, if the Providence of God 
had not prevented it. | 

Gentlemen, our next Witneſs is Captain Blair, 
and he tells you, 'That about Two Years ago, 
Sir John Freind, the Priſoner at the Bar, ſhew'd 
him a Commiſſion that he had received from the 
late King James, to raiſe a Regiment of Horſe, 
of which he was to be Colonel ; that this was 
ſigned James Rex at the Top, and counterſigned 
by my Lord Melford, and it was in Paper. And 
that there was a great many Conſultations be- 
tween Sir John Freind, himſelf, and others, about 
the Raiſing of this Regiment, and providing Of- 
ficers for it. He tells you he was to have been 
Lieutenant Colonel, and was to procure as many 
Officers and Troopers as he could; and he tells 
you, he did procure ſeveral Officers; and he 
names them; one Fiſber was to be eldeſt Cap- 
tain, one Vernatte, and one Hall, and one Ber- 
tram, and that Bertram was to be Lieutenant to 
Blair in his own Troop. 

Gentlemen, a great deal of the Evidence which 
Captain Blair has given, is indeed out of Sir John 
Freind's own Mouth, and that is as ſtrong an Evi- 
dence as poſſibly can be given ; and he does for 
that Purpoſe tell ye, that he ſaid one Evans was 
to be a Captain of Horſe, and one Colonel Hater 
was grown ſo much in Sir Fohy Freind's Favour, 
that he rivalled Captain Blair, in the Opinion of 
Sir Fobn Freind ; and Sir Fobn Freind for that 
Reaſon would have two Licutenant Colonels, 
whereof Slater was to be one. Captain Blair ſays, 
he took that amiſs, that any one beſides himſelf 
ſhould be in that Poſt, and reſented it to Sir 
Fobu Freind ; and therefore Sir ohn Freind found 
out another Office for Vater; and that was to be 
a Captain of a 'Troop of Horſe, that ſhould con- 
fiſt of Non- ſwearing Parſons, and which were to 
be an independent Troop. 

Gentlemen, He tells you that he did liſt ſeve- 
ral Men, but the particular Perſons, tho' he has 
named the Officers, he did not ſo diſtinctly re- 
member, but they are in the Paper that he de- 
livered to the Council, which he has not about 
him: He tells you, that Sir 7obn Freind told 
him, that one Richardſon was another Captain. 
of Horſe, and the like of one Mr. Cole, that he 
was to be a Captain likewiſe. 

He alſo acquainted you, Gentlemen, that he 
did receive from Sir ohn Freind ſeveral Sums of 
Money, and he acquaints you in particular with 
the Manner how; he ſays that Sir John Freind 
had expended 100 J. towards the 300 J. that was 
paid for the Eſcape of Colonel Parker out of the 
Tower ; and that Sir 70n Freind was to be re- 
imburſed by Monies that were to be tranſmitted 
He tells you 
that Piggott had received the Money, but did 
not deal with Sir ohn Freind ſo fairly as to pay 
it to him ; but when Captain Blair was preſſing 
on Sir Yo Freind for ſome Money, Sir John 
Freind was contented that he ſhould have 20 J. 
provided he got it from P7iggott out of this 100 J. 
Captain Blair had not Intereſt enough it ſeems 
to get it himſelf from Piggott, but he applies 
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himſelf to one Harriſon or obuſon, (for it ſeems 
he goes by both thoſe Names) a Prieſt, who 
had an Intereſt in Piggott, by which Means he 
got 20 J. of Piggott, and this he ſays was in Fune 
or July laſt. 

Then, Gentlemen, he tells you afterwards, he 
was preſſing upon Sir 7obn Freind to have ano- 
ther 20 J. and Sir obn Freind was contented he 
ſhould have it, provided he had it from Piggott, 
and he produces ye a Letter that was from that 
very Perſon, the Priſoner at the Bar, which is 
to that Purpoſe; excuſing himſelf that Captain 
Blair had not heard from him, but that he would 
meet him at ſuch a Time, and at ſuch a Coffee- 
houſe. The Matter indeed is not directly ex- 
preſs'd in Words, but at the Time and Place the 
Priſoner did meet Blair, and there was Harriſon 
and this Pig gott, and there 5 J. of the laſt 20 J. 
was paid him; and the other 15 / was paid 
him afterwards; and he ſwears theſe Two 
Twenty Pounds were paid to him by Sir Fobn 
Freind, upon Account of the Charge that Blair 
had been at in drinking with and treating thoſe 
Men who were to be engaged with Sir John 
Freind in his Regiment. 

Gentlemen, he tells you likewiſe, that Sir 7obn 
Freind told him he had written a Letter to King 
James, and he ſhewed him this Letter, and 
this was at that Piggett's Mother's Houſe ; and 
when Blair read it, he tells you he thought it 
was fo well penned, that he did apprehend Fer- 
guſon muſt have a Hand in it, and that it was 
none of Sir John Freind's own; and that upon 
this Sir 1. Freind was angry, that he ſhould 
ſuſpect that Sir obn was not the Writer of this 
Letter; all this ſhews an Intelligence with King 

ames, and makes out all the reſt of the intended 
Invaſion by King James, and a French Force here. 

Captain Blair likewiſe tells you, Gentlemen, 
that Sir 7obn Fenwick had Four Troops of Horſe, 
as Sir 7obn Freind told him, by way of Encou- 
ragement, which were all ready for the Service; 
and that Ferguſon undertook to bring a Number 
of Men, and was to be one himſelf in that Party; 
and all this was to be put in Practice has he 
Thoulon Fleet came about, and join'd the Breſt 
Fleet, And laſtly he tells you, when he went 
in the Coach with Sir ohn Freind, Sir Fobn told 
him they muſt act very warily, and be very good 
Husbands, for in truth it had coſt him ſo much, 
that if the Fleet did not come ſoon, or the De- 
ſign ſhould miſcarry, he ſhould want Money to 
carry on his Trade. All this poſitive Evidence 
is of the Witneſſes own Knowledge, from the 
Priſoner's own Mouth. 

Againſt this Evidence, Gentlemen, he takes 
Exception; that the Two Witneſſes are Roman 
Catholicks; but this is no Exception to their 
Evidence at all; for it was never yet allowed, or 
indeed objected, that I know of, before, that 
Roman Catholicks were not good Witneſſes. A 
Roman Catholick may be an honeſt Man, not- 
withſtanding his Religion: But, I think, that 
every body knows that Men who have been ill in 
other Things, tho' Roman Catholicks, may, as to 
thoſe particular Things, be good Witneſſes. Nay, 
not long ago, but on H/edne/day laſt we produced 
ſome Witneſſes, who were Roman Catholicks, and 
yet allowed for good Evidence, tho' ingaged in 
that horrid Conſpiracy againſt the Li of the 
King ; and if any thing would have taken off 


their Evidence, certainly the Guile of ſuch a 
41 Crime 
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Crime would do it, more than the Pretence of 
any particular Perſuaſion of Religion. Nay, I 
muſt crave Leave to ſay farther, that this Ar- 
gument is ſo far from making him no \Virnels, 
that it makes it the more likely he does ſpeak the 
Truth, and therefore is a good Witneſs. For tho 
Roman Catholicks may be honeſt Men, yet they 
are more likely to engage in ſuch a Deſign than 
any other Men. And 1 think 1 may very ſafely 
add, Sir Fohn Freind would not have found 10 
many that he could ingage in ſuch a Buſineſs as 
this, that were of any Religion but the Roman 
Carholick, and therefore he applied himſclf to 
theſe Perſons, as moſt likely to imbark with him 
on ſuch a Bottom. 

Gentlemen, as to what Courtney, that was 
brought from the Gate-Hhouſe, ſays about his Diſ- 
courſe with Captain Blair in the Priſon; Captain 
Blair has upon his Oath declared, that he did 
not go ſo far as to ſay, he did any thing againſt 
his Conſcience, but only Courtney bid him take 
care what he ſwore, and preſs'd him no farther. 
He pretends he came caſually into Blair's Cham- 
ber, bur it is plain he intruded into his Room ; 
for it is ſworn by the Jaylor, and Blair himſelt, 
that he had given Directions none ſhould come 
into his Room but his Wite, ſo that does not 
diſcountenance the Evidence of Blair at all, and 
if you do believe what our Witneſſes have ſaid, 
Captain Porter and Captain Blair, then Sir John 
Freind is guilty of all the Crimes that are charged 
upon him in this Indictment, and I hope youll 
be ſo juſt to your Prince, to your Country, and 
to your ſelves, as to find him Guilty accordingly. 

Mr. Coe per. If your Lordſhip pleaſes, ſpare 
me a Word on the ſame Side. My Lord, I do 
not trouble your Lordſhip out of an Apprehen- 
ſion that there is any thing neceſſary to be ſaid 
to the Court in this Matter, or for the Satisfaction 
of the Jury, but, if poſſible, that we might con- 
vince the Priſoner at the Bar, that he has had 
no hard Meaſure, in this Proſecution, meeted to 
him, but that he is proved Guilty of the Crime 
of which he ſtands accuſed, and that really there 
is no Weight at all, in the Defence which he has 
made. | | 

The firſt Part of it goes to diſcredit one of 


our Evidences, Captain Blair, from ſome Diſcourſe 


that he would object to have paſs'd between him 
and the Perſon here produced, in the Priſon of 
the Gate-houſe. And the firſt Part of that Diſ- 
courſe was, upon Blair's firſt coming into the 
Priſon ; and as to that Time, the Objection a- 
mounts to no more than this ; that Captain Blair 
would not confeſs, when he was pump'd by a Fel- 
low Priſoner, that he was engaged in ſo horrid a 
Deſign : What Weight there is in ſuch an Ob- 
jection, truly I cannot ſee, but will leave it to 
any Man's Judgment to conſider, That a Man, 
when he is freſhly taken upon ſuch an Occaſion, 
does not immediately confeſs his Guilt to every 
Body that meets him, nay, to Perſons that would 


not have lik'd him for making ſuch a Confeſſion, 


but perhaps would have deſtroy'd him in Priſon 
for ſo doing, | 

The other Diſcourſe was upon Friday, the 
next Day, I think, before Captain Blair went 
to Hicks's-Hall, to his Examination ; and then he 
intrudes himſelf into Blair's Chamber, when he 
lay very ill upon the Bed, accoſts him with a 


Cup of Brandy in his Hand, and with good 


Advice at the tame Time, that he ſhould take 


great Care in what he ſhould ſay at Hicks's-17;1 

and the like: And then 0 4 Blair, it Fr, 
did expreſs ſome Reluctancy in the Thing he 
was going about, as if it were againſt his Ming 
and Inclination. If that were true, (though 
Captain Blair denies it poſitively upon his Oath) 
yet it was no more than, I am willing to obſerve 
for the Priſoner, Captain Blair did expreſs here 
when he firſt came into Court ; and it is _ 
more than what is natural, ſince the Priſoner 
had been his Friend and Intimate, and he was 
going to depoſe that againſt him, which was 
likely to prove fatal to him. 

My Lord, As to another Part of his Defence 
it conſiſts chiefly in this: 'The Evidence brought 
to prove, that the King's Witneſſes are reputed 
Roman Catholicks, and that the Priſoner is a 
reputed Proteſtant of the Church of England. 
If that be true too, all that can be rationally and 
fairly collected from thence is this, that they 
(the Witneſſes I mean) when they. engaged in 
ſuch a black and execrable Deſign, might be 
very good Papiſts ; but I am ſure it will be agreed, 
That the Priſoner in ſo doing was a very bad 
Proteſtant. | | 

My Lord, he objects to their Evidence this 
likewiſe, That, if they be Papiſts, they may be 
abſoly'd by the Pope, or their Prieſts, though 
they ſhould ſwear falſely. Poſſibly that may 
be ſo, for ought I know; I confels, 1 am not 
very well acquainted with the Principles of 
that Religion: But this I dare ſay, that every 
one, who has heard what has been ſworn by 


them, will think it ſo great a Diſſervice to the 


Popiſh Cauſe and Intereſt, that it will be one 
of the laſt Things their Prieſts will ever abſolve 
them of. * | 

My Lord, there's another Matter the Priſoner 
has thought fit to inſiſt upon; he has brought 
two or three Clergy-men to depoſe, that when 
ever he diſcourſed with them (it ſeems at all 
Times) he was talking about being in a Plot, 
and very readily told his Reſolution not to be 
in any. It ſeems it ſtill ſwam uppermoſt ; his 
Profeſſions were made very cauſelefly: For they 
all ſay nothing introduc'd them; but of his 
own meer Motion he was always declaring he 
was not then in a Plot, nor ever would be. 
I have heard, that one Way, weak Men and 
Children often diſcover their Knowledge of a 
Secret intruſted to them, is, by a repeated and 
unneceſſary declaring, that they know nothing of 
the Matter. 

My Lord, in the next Place for his Defence, 
he juſt offered a Point of Law ; but the Court 
ſo well ſatisfied him in that, that I think he waved 
it, He alledged, that a bare Conſpiracy to levy 
War is not Treaſon ; and the Court did him right 
in declaring (as God forbid but they ſhould) that 
it is not "Treaſon : But I deſire the Gentlemen 
of the Jury would conſider that the Priſoner at 
the Bar is not accus'd barely of a Conſpiracy to 
levy War, but you are told to-what End that 


War was to be levicd, to join the late King up- 


on his Deſcent into this Kingdom with a French 
Power, in order to drive his Majeſty out of the 
Kingdom, and to depoſe him from the Crown 
which is a Killing him in the Eye of the Law : 
And that is High-Treaſon by whatever Means 
they intended to effect it; whether by War 
or a Stab, or any other Manner, it is in- 
different. 
n 
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In the next Place, my Lord, I would not take 
Notice of another Part of his Defence, which 
had been better let alone, wherein he admits 
that he was preſent at the two Meetings he 
is accuſed to have been at by Porter; but 
he only differs in one Point, that there was 
nothing talked then but general and indiffe- 
rent Diſcourſe. The Witneſſes have ſworn 
what the Diſcourſe was, and you will weigh 
the one againſt the other; his Affirmation of 
a Thing unlikely in Defence of himfelf, and 
what is depoſed upon Oach by the King's Wit- 
neſſes to the contrary. 

My Lord, there is one thing more I would take 
Notice of, and that is the Evidence of Mr. Ber- 
tram, which we do not produce as a direct Evi- 
dence againſt the Priſoner at the Bar, but as a Con- 
firmation of what was ſworn by Blair. And it 
does ſhew that the Matter ſworn by Blair, was 
not of late deviſed out-of Malice, or otherwiſe, 
to deſtroy the Priſoner ; for that Blair acquaint- 
ed Bertram with, and diſcourſed him about 
the principal Matters of Fact, that are now 
ſworn, at leaſt Two Years ago; and befides his 
Evidenceand the Evidence of Blair concur in this 
Particular, that he was to be Lieutenant in Blair's 
Troop. | 3 

My Lord, ſuch a Concurrence of Evidence and 
other Circumſtances in this Matter, greatly in- 
creaſe the Weight of the Proof againſt the Pri- 
ſoner, eſpecially when there is nothing material 


alledged by him in his Defence, and therefore I. 


ſhall trouble your Lordſhipmno further. 

L. C. 7. Look ye, Gentlemen of the Jury, Sir 
Jobn Freind, the Priſoner at the Bar, is indicted 
for High-Treaſon. The Treaſon that is mention- 
ed in the Indictment is Conſpiring, Compaſſing, 
and Imagining the Death and Deſtruction of the 
King. 'To prove the Conſpiracy and Deſign of 
the King's Death, there are two principal Overt- 
Acts that are mainly inſiſted upon. The one is 
the Conſulting and Agreeing with divers others 
to ſend Mr. Charnock into France to King James, 
to defire him to perſuade the French King to ſend 
over Forces here to aſſiſt them; who were to 
' furniſh other Forces for the raiſing of a War with- 
in this Kingdom, in order to depoſe the King; 
and accordingly Mr. Charnock was ſent upon that 
Deſign. The other Overt-Act is the Priſoner's 
having a Commiſſion from the late King, and 
preparing and directing Men to be levied, and 
ro be ready to bein a Regiment, of which Sir 
John Freind was by that Commiſſion to be Colonel, 
and this was always to aſſiſt in the Reſtitution of 
King James, and in order thereunto in the Depo- 
ſing and Expulfion of King Milliam. 

Theſe, Gentlemen, I tell you, are the two Overt- 
Acts that are principally inſiſted upon; and to 
prove Sir John Freind guilty of theſe there are two 
W itneſſes that have been produced, the one is Capt. 
Porter, who ſpeaks to the firſt, the other is Capt. 
Blair, who ſpeaks to the ſecond. 

Captain Porter tells you, that the latter End of 
May, or the Beginning of Zune laſt, that he and 
Sir 7oby Freind, and others that he mentioned, 
were at the King's- head Tavern in Leadenhall-ftreet, 
and there they entered into a Diſcourſe about the 
Returning of the late King James; and they did 
conſider among themſelves which was the moſt 
effectual Way, and what were the moſt probable 
Means to have him reſtored: And thereupon it 
was agreed among them, that they would ſend 
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a Meſſenger into France to lum, to deſire him that 
he would ſollicit the French King to furniſh him 
with 10000 Men, to be ſent into England, 8000 
Foot, 1000 Horſe, and 1000 Dragoons ; and they 
did agree, that when theſe Forces were ſent, 
conſiſting of this Number of Men, then they 
would be ready to meet and join them with 2000 
Horſe, every one of them was to furniſh his Quora ; 
to which Sir 7obn Freind did expreſly agree. The 
Meſſenger thar they agree to ſend was with them 
m Company, and heard the Conſult, which was 
Mr. Charnock, who was lately tried and ſince 
executed. pe BE 
This being at that Time determined, Mr. Char- 

noch intended to go upon the Execution of that 
Deſign, and made ready for his Journey: But be- 
fore che went, he had a Deſire to meet with the 
Company again, and have a further Diſcourſe 
upon this Matter, to ſee whether they did perſe- 
vere in the Reſolution they had ſo taken. There 
was another Meeting about a Week or a Fortnight 
after, which was at Mr. Mountjoy's, a Tayern in 
St. Zames's-/treet, where met Sir John Freind, Cap- 
tain, Porter, and divers others of the Company 
that were before ar the King's-head. And there 
they entered into a Debate of the Matter again 
the Queſtion there was, whether Mr.,Charnock, 
ſhould be ſent into France, as it was formerly agreed, 
and there it was again determined he ſhould go, 
to which he agreed, and Capt. Porter ſays, that he 
did go about two or three Days after. 

Mr. Porter tells you farther, that about the time 
that Mr. Charnock came back, Mr. Porter was in 
Priſon, and he did not, ſee him upon his firſt. 
Return, but afterwards he met and ſpoke with 
him, and asked him what was the Effect of his 
Negotiation, and Mr. Charuocꝶ told him, that he 
had done as he was directed; that he had been 
with King James, and he had ſpoke to the French 
King, but the , Anſwer returned was this, That 
the French King had Occaſion for his Forces that 
Year to be otherways imployed, and therefore he 
could not furniſh ſuch a Number of Men that 
Year; and Mr. Porter asked him whether he had 
been with the, reſt. of the Gentlemen, and ac- 
quainted them, therewith; and he faid he had, 
This is the Subſtance of Mr. Porter's Evidence; 
whereby you may perceive what the Meetings 
were for, what Reſolutions were there taking, and 
what was the Iſſue and Effect of them. * 

The next Witneſs is Captain Blair, and his Evi- 
dence goes to the other Part, that is, to Sir ob 
Freind's having a Commiſſion from the late King 
James, and engaging him and others to be in his 
Regiment, whereof Sir Jobn was to be Colonel, 
and the providing of Officers. And for that the 
Evidence ſtands tus. Benny 

Captain Blair tells ye, that about two or three 
Years ago, he was with Sir John Freind at his Lodg- 
ings in Surrey-ſtreet, and there he did produce a 
Commiſſion that he had from King James to be 
Colonel of a Regiment of Horſe; de was to raiſe 
it himſelf, and was to appoint, and provide what 
Officers he thought fit. He ſays, he read the 
Commiſſion and it was ſigned at the Top James 
Rex, and counterſigned at, the Bottom etfart ; 
this he is poſitive in, and farther that Sir Fohu 
Freind did promiſe that he ſhould be Lieutenant- 
Colonel of this Regiment, and alſo deſired that 
Captain Blair would get as many Men as he could, 
and that there were other Officers that were ap- 
pointed in that Regiment, and particularly one 
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Fiſher was brought to Sir Fobn Freind by Captain 
Blair, to be his firſt Captain, and one Colonel Sa- 
ter, who was much in Favour with Sir 7ohn Freind, 
was to have been another Lieutenant Colonel ; 
for, ſaid Sir Fobn Freind, 1 have a mind to him to 
be my Lieutenant Colonel, and though you are ſo 
too, yet it is no Matter if we have two in this Re- 
giment; at which Blair took very great Offence, 
and expreſſed as much to Sir ohn Freind, where- 
upon Sir Jobn Freind told him, it ſhould not be 
ſo, but {aid he would make another Proviſion for 
Mr. Slater ; that he ſhould be a Captain of an 
independent Troop, that ſhould be compoſed 
of Non-Swearing Parſons, and that ſhall ſatiſ- 
fy him. 

And Sir Joby Freind did intruſt Captain Blair 
with the providing of Men and managing of them. 
And Captain Blair tells you, he was at a great 
deal of Charge, and laid out diverſe Sums to ca- 
reſs them, and keep them together, and wanting 
Money to proceed in that Affair, he came to Sir 
Jobn Freind, and made great Complaints, that he 
wanted Money to carry on the Deſign, by obliging 
the Men to keep together, and therefore preſſed 
to Sir 1 Freind to furniſn him with ſome Mo- 
ney; ſays Sir Fobu, There is 100 J. due to me, 
becauſe I laid down 100 J. to further the Eſcape 
of Colonel Parker, and Piggot has received it, and 
had Directions to pay it me, but I cannot . get it. 
You ſhall have 20 J. out of that 100 i "= can 
get it. Well, but how is that 20 J. to be had? 
It ſeems there was one Harriſon or Fobnſon a 
Prieſt, who had ſome Intereſt in this Piggot, and 
he was to help him to it; and thereupon the 
201. was actually paid the latter End of Fune or 
the Beginning of July laſt. This 207. he ſwears 
he did receive upon that Account, by the Direction 
of Sir John Freind, to be ſo imployed as you have 
been told. 

Then Captain Blair had Occaſion for more Mo- 
ney, which was ſome time after Michaelmas laſt, 
which was to be employed as the former was: 
and he was very importunate to obtain it of Sir 
Fobn Freind; at length he did obtain it, as he tells 
you, and the Manner how. He produces a Letter 
under Sir Fobn Freind's own Hand, which ſeems 
to be an Anſwer to a Letter that Capt. Blair had 
ſent to him before, he thinks it to be his own 
Hand, for he is acquainted with his Hand-wri- 
ting. But that is not all to prove it his Hand, 
for the Contents of the Letter are remarkable, 
which are about the Payment of Money to Blair: 
The Letter bears Date on a Tueſday Morning, and 
is directed to Captain Blair; and a Porter brought 
it, as he thinks, to his Houſe; and thereby it was 
appointed they ſhould meet on Thurſday next at 
Fouathan's Coffee-houſe about the Hour of Twelve. 
And accordingly Captain Blair came to Fonathan's 
Coffee-houſe, where he accordingly met with Sir 

Jobn Freind, and there was Harriſon the Prieſt, and 
Piggot, and there he does receive a Sum of Mo- 
ney upon the ſame Account: So that now the 
Proof of this Letter does not depend barely upon 
the Knowledge. of the Hand, but the Contents 
of it, and the ſubſequent Metting at the Time and 
Place mentioned in the Letter, is a great Evidence 
that it was Sir John Freind's Hand-writing, and 
more Money is proved to be actually paid in the 
' Preſence of Sir r Freind, which is the moſt 

material Part of the Evidence. And you are 
told further, that as Sir John Freind and Captain 


Blair were going together in a Coach, from Fona- 
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than's Coffee-houſe to St. Martins e grand, there 
was a Diſcourſe between them ; and Sir Jobn Ereing 
ſaid, For his part he would not ſtir till ſuch time 
as the Thoulon Fleet was come about, and joined 
with the Breſt Fleet. That he did think he was in 
Danger of being apprehended when it came about 
and therefore Captain Blair was to ſculk till then. 
as he himſelf told him he would do, but yet he 
ſhould get what Men he could. And this is a 
great Argument of his being concerned in the in- 
tended Inyaſion, and that his making Preparation 
for his Regiment, had Relation to the French In- 
vaſion which was expected. | 

It ſeems two Years ago, there being a great 
Intimacy between Blair and Sir Fchn Freind, ag 
appears by all the Evidence, Blair was acquainted 
with this Deſign. For you are told of the Letter 
that was writ by him to King Fames, which he 
ſhewed to Captain Blair, and it was concerning 
his Regiment; he ſays, that Sir John Freind own'd 
he writ that Letter himſelf, that Blair did read 
the Letter and finding it ſo well penn'd, he ſaid 
that he thought Fergy/on had a Hand in it, at 
which Sir obn Freind was angry; but Blair ſays 
the Letter was concerning the Regiment of which 
Sir Jobn Freind was Colonel. 

Then, Gentlemen, you have Bertram called to 
prove, that Blair did tell him, that he was to be 


his Lieutenant Colonel, which was long before 


there was any Thoughts of any Diſcovery of this 
intended Invaſion, and before the Diſcovery of 
the Plot of Aſſaſſination, which Sir John Freind 
did own he had ſome Knowledge of, but he diflik- 
ed it, and ſaid it would ruin King Fames's Affairs 
So that, Gentlemen, I think this is the Sum and 
Subſtance of the Evidence that has been given 
upon this Occaſion againſt Sir Joh Freind, to in- 
duce you to believe him to be guilty of this Crime 
with which he now ſtands charged. 

But now you are to conſider what Sir John Freind 
ſays on behalf of himſelf. In the firſt place, 
he makes an Objection againſt the Credit of all 
theſe Witneſſes, that they are not to be belie- 
ved, becauſe, ſays he, they are known or reputed 
to be Roman Catholicks and Papiſts, and their 
Conſciences and their Oaths are large, eſpecially 
when they think they can do an Injury to any Pro- 
teſtant; and therefore they are not to be allowed 
as Witneſſes, at leaſt their Credit is not ſufficient 
to induce a Jury to believe them. At firſt indeed, 
he urged there was a Statute and a Law that did 
diſable them from being Witneſſes; but I muſt 
tell you there is no ſuch Statute, nor indeed is 
their being Papiſts any Diminution at all to the 
Credit of their Teſtimony: For Papiſts are legal 


Witneſſes, and though there are ſevere Laws 


to puniſh them for their Non- conformity to the 
Church of England, and for other their Popiſh 
Practices; yet I know of no Law that renders 
them infamous, or incapable of being Witneſſes. 
For you are to conſider Papiſts are Chriſtians, 
and ſwear by the fame Evangeliſts that Proteſtants 
do; and as for that Suppoſition, that they look 
upon Proteſtants as Hereticks, and can have a 
Diſpenſation for any Oaths that they take againſt 
them; you are to conſider, as it has been very 
well obſerved by the King's Council, that they 
are never like to obtain any Diſpenſation or Par- 
don, if they ſhould forſwear themſelves to defeat 
the Deſigns of the Popiſh Party ; and therefore 
it is a very inconſiderable Objection, and in this 
Caſe hath no Weight. 

f But 
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But then he does inſiſt upon it, that Captain 
Blair is not to be believed; and there are 
two Objections he makes againſt him. Firſt, 
That be did deny that he knew any thing 
ot the Plot. For Blair being upon this Oc- 
cafion brought Priſoner to the Gate-bouſe, and 
afterwards upon a Diſcourſe of ſome News in 
the Flying Poſt, wherein it was mentioned, that 
Captain Blair had confeſs'd all, and made a full 
Piſcovery, and thereupon he ſhould ſay, He was 
innocent of the Plot, and knew nothing of ir, 
You, Gentlemen, are to conſider the Weight of 
this Objection. Firſt, Suppoſe he had ſaid fo, it 
might be, he was not willing ( as he was not 
oblig d) to own it, and would not confels it at 
that time, and to thoſe Perſons. It was not his 
Intereſt and Prudence to be too open; and there- 
fore it does not follow, but becauſe a Man would 
not truſt others with his Confeſſion, but deny'd his 
Knowledge of a Plot when there was no Occaſion 
for him to own it, that now he ſwears it poſitively, 
therefore he ſhould ſwear falſely. 

But Secondly, Captain Blair, who was called 
for the Vindication of himſelf, and his Teſtimo- 
ny, has upon bis Oath declared to you, that he 
did not ſay he knew not any thing of the Plot, 
but did deny any Concern in, or Knowledge of 
the Aſſaſſination. Now this Buſineſs, for which 
Sir Fobn Freind is tried, is not for being a Party 
in the deſigned Aſſaſſination, but of a Deſign 
with Force to depoſe the King, and reſtore King 
James. 

Then as to the other Matter that was upon Fri- 
day Night laſt; Courtney the Witneſs ſays, that 
he came to Captain Blair's Chamber, and took 
Notice of his being to be a Witneſs at Hicks's- 
ball the next Day, and ſaid, I pray God direct 
you ; and he ſays his Wife, then preſent, faid it 
was againſt his Conſcience, and he ſeemed to be 
in very great Trouble about it, and owned as 
much. But now Captain Blair himſelf, being ex- 
amined upon his Oath, does deny poſitively, that 
either he or ſhe ſaidany ſuch thing as that it was 
againſt his Conſcience: He ſays, that Courtney 
got in to him on Purpoſe to ſurprize him, 
and he was aware of it, and his Deſign being 
to keep himſelf free from all Company, he 
gave Directions to the Keeper (as the Keeper 
himſelf ſwears) to let no Body come to him 
but his Wife; and Mr. Courtney intruded him- 
ſelf upon him. 

Beſides, Gentlemen, you are to conſider the 
Probability of that which Mr. Courtney faith: 
When a Man is to be a Witneſs the next Day 
upon a Bill of Indictment before a Grand Jury, 
that he ſhould be ſo indiſcreet, as to tell any Bo- 
dy he was going to ſwear againſt his Conſcience, 
is ſtrange and vcry unaccountable. You are there- 
fore to conſider of this whole Matter, what Evi- 
dence Captain Blair has given, and the Import of 
it, and the Weight and Credibility of that Evi- 
dence which is given againſt him. 

Then Sir 70hu Freind inſiſts upon another Mat- 
ter: Says he, I am a Proteſtant, and it is not 
likely, that I that am a Proteſtant ſhould conſpire 
with Papiſts againſt Proteſtants; and for that he 
has called eight Witneſſes, who tell you they 
have known him, ſome twenty Years, ſome more, 
others ten, and that they have frequently con- 
verſed with him, and never knew that he was 
ever popiſhly affected, and they have been fre- 
quently in his Company ſince the Revolution, and 


for High- Treaſon. 


613 
they never knew that at any time he reflected up- 
on the Government; nay, I think one ſaid, that 
once he did reprove a Man for talking undecently 
of the Government; that he uſed conſtantly to 
go to Church four or five Years ago (though 
there is no Account of that ſince). And particu- 
larly there is one Mr. Lupton that was his Chaplain, 
and he tells you he was in his Houſe; and there 
he read the Common-Prayer in the Family ſince 
the Revolution, and pray'd for the King and the 
late Queen, and Sir Fob Freind was often preſent 
at the Prayers, and particularly when he prayed 
for the preſent King, and the late Queen; bur 
he ſays he himſelf has been gone thence five 
Years, and has been little converſant with 
him ſince, 

There is another Witneſs tells you, he has 
been in Sir John Freind's Company divers times, 
whom he believes to be a Proteſtant of the 
Church of England, and hath had a Diſcourſe 
concerning the preſent Goyernment ; and that 
Sir Jobn Freind ſaid, that tho he could not 
take the Oaths, and thereby conform to the 
Government, yet he was reſolved to live qui- 
etly under it; and would not engage in any 
Manner of Plot; for he that catched him in 
the Corn ſhould put him in the Pound. 

This is the Sum and Subſtance of the Evidence 
on both Sides; and you, Gentlemen, are to con- 
ſider the Weight of this Part of his Defence too ; 
whether it be a ſufficient Anſwer to the Evidence 
given againſt him, and has Weight enongh to out- 
ballance what the Witneſſes for the King have 
ſworn? For although he was a Proteſtant, yet it 
is plain he had no great Liking to the Govern- 
ment; and therefore would not take the Oaths ; 
and though he was preſent at the Commo:1-Prayer, 
when the King and Queen were prayed for, yet 
whether he joined in thoſe Prayers is very uncer- 
tain. There are a great many, who are not very 
well affected to the preſent Government, that 
come to Church, and are preſent at the publick 
Prayers; but it may be a very great Doubt whe- 
ther they join in their Prayers for the preſent Go- 
vernment or no; his Conſcience that ſcruples 
the taking the Oaths, might ſcruple that too; 
but whether Sir Fobn Freind's being a Proteſtant, 
and his Declaring he would never be in a Plot, 
be a ſufficient Proof, that therefore he never was 
in one; and that his former Diſcourſe of thar 
Kind ſhould diſcredit theſe Witneſſes, that have 
ſworn he has been ſo much concerned in a Plot, 
you are to conſider; and comparing the Weight 
and Nature of the Evidence on the one Side, and 
the other, it muſt be left to your Determination. 

Then there is another Thing that he did inſiſt 
upon, and that is Matter of Law. The Statute of 
the 25th Ed. 3. was read, which is the great Sta- 
tute about Treaſons; and that does contain divers 
Species of Treaſon, and declares what ſhall be 
Treaſon. One Treaſon is the Compaſſing, and 
imagining the Death of the King ; another is the 
levying of War: Now, ſays he, here is no War 
actually levied ; and a bare Conſpiracy or Deſign 
ro levy War, does not come within this Law 
againſt Treaſon. Now for that, I muſt tell you, 
if there be _ a Conſpiracy to levy War, it is 
not 'Treaſon : But if the Deſign and Conſpiracy 
be either to kill the King, or to depoſe him, or 
impriſon him, or put any Force or Reſtraint up- 
on him, and the Way and Method of effecting of 
theſe, is by levying a War, there the Conſulta- 
tion 
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tion, and the Conſpiracy to levy a War for that 
Purpoſe, is High Treaſon, tho no War be levied: 
For juch Conſultation and Conſpiracy is an Overt- 
Act, proving the Co 
King, which is the firſt Treaſon mentioned in 
the Statute of the 25th of Ed. 3. For the Words 
of that Statute are; That if any Man ſpall compaſs, 
or .magine the Death of the King. Now becauſe 
a Man deſigns the Death, Depoſition, or Deſtruc- 
tion of the King, and to that Deſign, agrees and 
conſults to levy War, that this ſhould not be 
High-Treaſon, if a War be not actually levied, 
is very ſtrange Doctrine, and the contrary has 
always been held to be Law. There may a 
War be levied without any Deſign upon the 


King's Perion, or endangering of it; which, if 


actually levied, is High-1 reaſon ; but a bare 
Delſigning to levy War, without more, will not 
be Treaſon, As for Exam- 
ple *; if Perſons do aſſem- 
ble themſelves, and act with 
Force in Oppoſition to tome 
Law, which they think in- 
convenient, and hope there- 
by to get it repealed ; this 
ſuch 4 Force, for ſuch is levying a War and Trea- 
a Purpole, is not Trea- ſon, though purpoſing and 
Jon. deſigning it is not ſo: So 
when they endeavour in 
great Numbers with Force to make ſome Re- 
formation, of their own Heads, without purſuing 
the Merhods of the Law, that is a levying of 
War, and Treaſon, but the Purpoſing and De- 
ſignins it, is not ſo. | 
But if there be, as I told you, a Purpoſe and 


* Riting with Force 
to pull down al! Inc!o- 
' fares, rg expell Stran- 
gers. to pull don Baw- 
dy - Hou ſes, is levying 
of War, and Treaſon; 
but a bare Purpoſing 
and Deligning to raiſe 


Deſign to deſtroy the King, and to depoſe him 


from his Throne, or to reſtrain him, or have any 
Power over him, which is propoſed or deſigned 
to be effected by War that is to be leyied, ſuch 
a Conſpiracy and Conſultation to levy War for 
the bringing this to pals, is an Overt-Act of High- 
Treaſon. So that, Gentlemen, as to that Objection, 
that he makes in Point of Law, it is of no Force, 
if there be Evidence ſufficient to convince you, 
that he did conſpire to levy War for ſuch an End. 
Gentlemen, the Evidence you have heard what 
it is, you may conſider the Weight of it, and 
the Circumſtances that do attend it; and likewile 
the Anſwers that have been given by the Priſoner 
to invalidate that Evidence, and to prove the 
Improbability of what they have teſtified againſt 
him. You have heard, I ſay, the Evidence on the 
one Side, and the other; 1 you are not ſatisfied, 
that what the Witneſſes have ſworn is true, that 
Sir Jobn Freind did engage in ſuch a Deſign for 
ſuch a Purpoſe, then you are to acquit him; but 
on the other Side 1 you believe that Sir 7obn 
Freind is guilty of what the W itneſſes have de- 
poſed againſt him, then you are to find him Guilty. 
Furyman. My Lord, we deſire we may have 
that Letter with us that was produced here. 
I. CJ. No, no, you cannot have it by Law. 
Furyman. May it not be left with the Foreman, 
my Lord? | 
L. C. J. No; but you may look upon it in Court 
before you go away, if you will. 


| T Len the Leiter was banded to the Jury, «nd 
one of them banded it to the Priſoner. 


aſſing the Death of the 


L. C. F. Why do you do ſo? You ſhould no 
give the Priſoner the Letter. | 

Furyman. It was done to. ſee whether it was his 
Hand ; and we defire, if there be any Body here 
that knows his Hand-writing, or that ſaw him 
write it, may be produced. h 

L., Why ? Did not he own the Letter 
to the Witneſs afterwards ? It was ſworn to you 
he did; and that he met according to the Ap. 
pointment in the Letter, and that Money was 


paid. 


Then the Jury withdrew to conſider of their 
Verdict, and an Officer was ſworn to keep 
them according to Law, till agreed ; and 
about a Quarter of an Hour afterwards they 
returned into Court, and the Priſoner d 
brought to the Bar. 


Cl. of Arr. Gentlemen, Anſwer to your Names 


Thomas Clark ——— 
Mr. Clark. Here, 


(And ſo did all the reft of the Twelve,) 


Cl. of Arr. Gentlemen, are you agrecd of your 
Verdict: --:- 

Fury. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Fury. Our Foreman. 

Cl. of Arr. Sir Fobn Freind, hold up thy Hand, 
(which he did) Look upon the Priſoner: How ſay 


ye, is he guilty of the High-Treaſon whereof he 


{tands indicted, or Not guilty ? 

Foreman, Guilty, my Lord. 

Cl. of Arr. What Goods or Chattels, Lands or 
Tenements, had he at the Time of the High- 
Treaſon committed, or at any Time ſince ? 

Foreman. None to our Knowledge. 

L. CJ. Jaylor, look to him, he is found Guilty 
of High-Treaſon. | 

Cl. of Arr. Then hearken to your Verdict as the 
Court has recorded it. You ſay that Sir 70h 
Freind is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods, nor 
Chattels, Lands, nor Tenements, at the Time 
of the High-Treaſon committed, or at any Time 
ſince, to your Knowledge. 

L. C J. Diſcharge the Jury. 

Cl. of Arr. Gentlemen, the Court diſcharges you, 
and thanks you for your Service. 

L. C. J. Then we had beſt to adjourn the Court 
till to Morrow Morning. | 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. Oyez, Oyez, Oyez : All Manner of Per- 
ſons that have any thing more to do, at this 
General Seſſions of the Peace, Seſſions of Oyer 
and Terminer, holden for the City of London ; 
and Gaol-Delivery of Newgate, holden for the 
City of London, and County of Mrdale/e,- may 
depart hence for this Time, and give their At- 
tendance here again, to morrow Morning at ſeven 


of the Clock, and God ſave the King. 


Then the Priſoner was carried back to Neu- 
gate, and was brought the next Day to the 
Bar to offer what he had to ſay for Stay of 


Judgment; and afterwards received Sen 


tence of Death, as a Traytor. 
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CLI. The Trial of Sir WILLIAM PaRKyNs, Knight, at the 
Old Baily, for High Treaſon, March 24. 1695. 8 W. III. 


Tueſday, March 24. 1695. 


This Day the Trial of Sir William Parkyns, Kut. 
came on at the Seſſions- Houſe in the Old-Baily, 
for High Treaſon. 


Clerk of the Arraignments. 


NRX ER, make Proclamation. 
2 Cryer. Oyez, Oyez, Oyez. All 
Manner of Perſons that have any 
ching more to do at this General 
cS8eſſons of the Peace, Seſſions of 
Oyer and Terminer, holden for the City of Lon- 
don ; and Gaol-Delivery of Newgate, holden 
for the City of London, and County of Mid- 
dleſex, and were adjourned over to this Day, 
draw near, and give your Attendance, for now 
they will proceed to the Pleas of the Crown for 
the ſame City, and County; and Cod ſave 
the King. 


10 


Cl. of Ar. Middleſex. Cryer, make Proclamation. 


Cryer. Oyez, You good Men of the County of 
Middleſex, ſummoned to appear here this Day, 
to try between our Sovereign Lord the King, 
and the Priſoner that ſhall be at the Bar, anſwer 
to your Names as you ſhall be called, every 
Man at the firſt Call, upon Pain and Peril ſhall 
fall thereupon. 

Then the Jury that were returned in the Pan- 
nel, were all called over and the Appearan- 
ces of thoſe who anſwered to the Call, were 
recorded. | 

About ten of the Clock the Judges (to wit) 
the Lord Chief Juſtice Holt, the Lord 
Chief Juſtice Treby, and Mr. Juſtice Rokeby 
came into the Court. 

Cl. of Ar. Set Sir William Parkyns to the Bar. 
(Which was done, ) Sir Milliam Parkyns, hold up 
thy Hand. 

Parkyns. My Lord, if you pleaſe, I humbly beg 
the Favour of one Word before 1 am arraigned. 
My Wife coming to ſee me in my Diſtreſs, ſent 
up a Trunk of Linnen for our Uſe, and the She- 
rifs of London have ſeized it, and do detain it. 
It has Linnen in it, and all her neceſſary Things, 
and all Things have been torn from me, ſince 
I was apprehended, but what is there ; I have 
nothing to ſubſiſt upon but what is there; for no 
Money can I get from any Body, no Body will 
pay us a Farthing. 2 

Mr. Sheriff Buckingham. My Lord, we were ſent 
for to Mr. Secretary Trumball's Office, and when 
we came there, there was a Trunk that had 
been ſeized, as belonging to Sir William Parkyns ; 
and when we came thither it was opened, and 
there was in it ſome Houſhold Linnen, and ſome 
Plate? and Mr. Secretary Trumball was pleaſed, 
after having ſearched the Trunk, to ſeal it up, 
and deliver it to my Brother and me, to be kept ; 
and this is all we know of it. 


* L.C. 7. Where was this Trunk r John 
ſeized ? Hott. 

Mr. Sh. Buckingham. We found it in the Secre- 
tary's Office, and it was delivered to us there, and 
we gave a Receipt for it to bring it down again 
when called for; we did not ſeize it. 

L. C. 7. Look ye, Sir William Parkyns, your 
Trunk was ſeized I ſuppoſe in order to ſearch for 
Papers. 

Parkyns, Yes, I believe it was; but I hope it 
ſhall be delivered back now they have found no- 
thing in it, and I have nothing elſe to ſubſiſt upon 
but what is there. 

L. C J. Is there any Plate there? What is 
there in the Trunk? 

Mr. Sh. Buckingham. There is ſome Diaper and 
Damask Linnen, a Carpet, and ſome Pieces of 
Plate, two or three hundred Ounces of Plate, 
for ought I know. We had ir from the Secre- 
tary's Office; we did not ſeize it. 

[Then the Fudges conſulted among themſelwves.] 

L. C. 7. He ought to have his Plate to ſell, to 
ſapport him that he may have Bread. 

Parkyns. Will your Lordſhip pleaſe to direct 
the Sheriff to deliver it back. 

L. CJ. Well, ſome Care or other ſhall be 
taken 1n it, 

Parkyns. My Lord, I have nothing to ſubſiſt 
upon, unleſs I can make ſomething of what is 
there; I have a Wife and four Children, and no- 
thing to ſubſiſt upon. 

L. C. 7. Let your Wife make Application for 
it at the Secretary's, it cannot now be done here. 
Why did you not make Complaint of it before? If 
you had, Care had been taken in it. 

Park. 1 was told there was a Petition ; for, 
my Lord, I was a cloſe Priſoner, and they told me 
there was a Petition; but my Wife never men- 
tioned any thing of it to me while afterwards ; 
and they talk'd of an Order of Council that they 
had for the Sheriff's ſeizing it; but when I came 
to enquire into it, there was no Order about it, 
but only to ſearch and examine it. 

I. C. J. Well, ſome Order ſhall be taken 
about it. 

Mr. Sh. Buckingham. My Lord, we have given 
a Receipt to the Secretary for it. 

L. C. 7. But he mult have wherewithal to ſub- 
ſiſt and buy him Bread while he is in Priſon. 

Mr. Sh. Buckingham. My Lord, I ſee Mr. Bur- 
leigh there, who was Sir John Freind's Sollicitor ; 
I would humbly move your Lordſhip, that it may 
be inquired into, how he came by the Pannel of 
the Jury yeſterday? For it ſeems to reflect upon 
us, as if we had given the Priſoner a wrong 
Pannel. 

Mr. Juſt. Rokeby, No, I think there can be no 
Reflection upon you; but I think it would be 
very proper to have the Matter examined. 

| L. C. 7. 
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L. C F. Ay, let Burleigh come in; [which he 
did] Pray, how came you by the Pannel which 
you gave to Sir fobn Freind ꝰ 
Burleigh. My Lord, I had three ſeveral Co- 
pies ſent me by Sir 7 Freind's Friends, to the 
Horn Tavern about three or four a Clock, and I 
deliver'd one of them to Sir Fob: Freind ; but he 
had one before I delivered mine. 

L.C. F. Who ſent them to you, or brought 
them to you? 

- Burleigh. I had them brought to me by 
a Porter. ; 

Mr. Baker. You know you might have had it 
from the proper Officer, for asking. 

Burl, I had them brought me from Sir John 
Freind's Friends. | 

L. CJ. Can you tell who had it from the 
Sheriff? . | 

Burl. My Lord, I know not: I had three Co- 
pies ſent me in a Quarter of an Hour's Time; 
whence they came I know not; the Sheriff knows 
me, and every Body elle. 

Mr, Sh. Puck. I do know you, and would have 
you be fair in your Practice. | 

Mr. Baker. The Inquiry is made, becauſe a falſe 


| Copy is put upon him; you might have hada true 


Copy, it you had applied yourſelf right. 

Burl. I ſent to Mr. Farringdon for it. 

L. C F. The Sheriff delivered it the Secondary, 
who is the proper Officer. 

Mr. J. Rokeby. Sir Yohn Freind ſaid he had it 


from him yeſterday. 
Burl. But he had one before; how he came by 


it, I can't tell; nor whence thoſe came that were 


brought to me. 
Mr. J. Rokeby. If you will not take care to go 


to the right Place, it is no Body's Fault but your 


own, if you ſuffer by it. 

Burl. I was with my Lady, and delivered a 
Petition for this Trunk. | 

L.C.7. But it ſeems it was under the Conu- 
zance of the Secretary, and Direction was given 
to go thither; ſome Care or other muſt be taken 
in it, and ſhall; but go on now to Arraign. 
the Priſoner. 

Cl. of Arr. Hold up thy Hand, (which he did.) 
Thou ſtandeſt indicted in Middle/ex, by the Name 
of Sir Milliam Parkyns, late of the Pariſh of St. 
Paul Covent-Garden, in the County of Middleſex, 
Kt. For that, Whereas an open, and notoriouſly 
publick, and moſt ſharp, and cruel War, for a 
long time hath been, and yet is, by Sea and by 
Land had, carried on, and proſecuted by Lewis 
the French King, againſt the moſt Serene, moſt 
Illuſtrious, and molt Excellent Prince, our Sove- 
reign Lord //7lliam the Third, by the Grace of 
God, of England, Scotland, France, and Ireland, 
King, Defender of the Faith, Oc. During all 
which Time, the ſaid Lewis the French King, and 
his Subjects were, and yet are Enemies of our 


ſaid Lord the King that now is, and his Subjects, 


You the ſaid Sir /7/liam Parkyns, a Subject of our 
ſaid Sovereign Lord the King that now is of 
this Kingdom of England, well knowing the 
Premiſes, nor having the Fear of God in your 
Heart, not weighing the Duty of your Allegi- 
ance, but being moved and ſeduced by the In- 


ſtigation of the Devil, as a falſe Traitor againſt 


the ſaid moſt Serene, moſt Clement, and moſt 

Excellent Prince, our ſaid Sovereign Lord /{/lia1; 

the Third, now King of England, Ec. your Su- 

preme, True, Natural, Rightful, Lawful, and 
2 


Undoubted Sovereign Lord; the cordial Love 
and true and due Obedience, Fidelity and Allegi- 
ance, which every Subject of our {aid Lord the 
King that now is, towards him our ſaid Lord 
the King, ſhould bear, and of Right ought to 
bear, withdrawing, and utterly to extinguiſh in- 
tending and contriving, and with all your Strength 
purpoſing, deſigning and endeavouring the Go- 


vernment of this Kingdom of England, under him 


our faid Lord the King that now is, of Right, 


duly, happily and very well eſtabliſhed, alto. 


gether to ſubvert, change and alter; as alſo the 
{ame our Sovereign Lord the King to Death ang 
final Deſtruction to put and bring; and his 
faithful Subjects, and the Freemen of this King. 
dom of England, into intolerable and moſt mile. 
rable Slavery, to the aforeſaid French King, to 
ſubdue and bring; the firſt Day of July, in 
the ſeventh Year of the Reign of our ſaid Soye. 
reign Lord the King that now is, and divers 
other Days and Times, as well before as after, at 
the Pariſh of St. Paul Covent-Garden aforeſaid, in 
the County aforeſaid, falſely, maliciouſly, deviliſh- 
ly and traiterouſly did compaſs, imagine, con- 
trive, purpoſe, deſign and intend our ſaid Sove- 
reign Lord the King that now is, then your Su— 
preme, true, natural, rightful and lawful Sove— 
reign Lord, of and from the Regal State, Title, 
Honour, Power, Crown, Command, and Go- 
vernment of this Kingdom of England, to depoſe, 
caſt down, and utterly to deprive; and the 
ſame our Sovereign Lord the King, to kill, flay, 
and murder; and the aforeſaid Lewis the French 
King, by his Armies, Soldiers, Legions, and Sub- 
jects, this Kingdom of England to invade, fight 
with, conquer, and ſubdue, to move, ſtir up, 
procure and aid ; and a miſerable Slaughter 
among the faithful Subjects of our ſaid Lord the 
King throughout all this whole Kingdom of Eng- 
land; to make and cauſe ; and that you the ſaid 
Sir Milliam Parkyns, to the aforeſaid Enemies of 
our ſaid Lord the King that now is, then and 
there, during the War aforeſaid, traiterouſly 
were adhering and aiding ; and the ſame moſt 
abominable, wicked and deviliſh Treaſons, and 
traiterous Compaſſings, Contrivances, Intentions, 
and Purpoſes of yours aforeſaid, to fulfil, perfect 
and bring to effect; and in Proſecution, Perform- 
ance, and Execution of the traiterous Adheſion 
aforeſaid, you the ſaid Sir //7/liam Parkyns, as ſuch 
a falſe Traitor, during the War aforeſaid, to 
wit, the ſame firſt Day of June in the Year above- 
ſaid, at the Pariſh aforeſaid, in the County afore- 
ſaid, and divers other Days and Times, as well 
before as after, there and elſewhere in the ſame 
County, falſely, maliciouſly, adviſedly, ſecretly, 
and traiterouſly, and with Force and Arms, with 
one Robert Charnock, (late of High- Treaſon, in 
contriving and conſpiring the Death of our ſaid 
Sovereign Lord the King, that now is, duly con- 
victed and attainted) and with divers other falſe 


Traitors, to the Jurors unknown, did meet, pro- 


poſe, treat, conſult, conſent, and agree, to procure 
from the aforeſaid Lewis the French King, of his 
Subjects, Forces, and Soldiers, then and yet Ene- 
mies of our ſaid Lord the King that now is, great 
Numbers of Soldiers and armed Men, this King- 
dom of England to invade and fight with, and to 
levy, procure and prepare great Numbers 0 
armed Men, and Troops, and Legions againſt 
our faid Sovereign Lord the King that now is, to 


riſe up and be formed; and with thoſe Enemies 
| at 
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at and upon ſuch their Invaſion and Entrance into 
this Kingdom of England, to join and unite ; Re- 
bellion and War againſt him our ſaid Sovereign 
Lord the King, within this Kingdom of Englaud, 
and wage; _ r _ 0 — 

rd the King ſo as aforeſaid to depole, 
2 kill and — And further, with 
che {aid falſe Traitors, the ſame firſt Day ot 7uly, 
in the Year aboveſaid, at the Pariſh aforetaid, in 
che County aforeſaid, traiterouſiy you did con- 
ſult, conſent, and agree to ſend the atoreiaid Robert 
Charnock as a Meſſenger from you the iaid Sir //1- 
liam Parkyns, and the ſame other Traitors un- 


known, as far as, and into the Kingdom of Frauce, 


in Parts beyond the Seas, co James the ſecond, 
late King of England, to propole to him, aud de- 
Gre of him to obtain of the atorelaid /7ency King, 
the Soldiers and armed Men aforeſaid, for the In- 
vaſion atoreſaid to be made; and Intelligence and 
Notice of ſuch their traiterous Intentions, and 
Adheſions, and all the Premiſes to the laid late 
King James, and the ſaid other Enemies and their 
Adherents, to give and exhibit; and them to in- 
form of the {aid Things, Particulars, and Circum- 
ſtances thereunto relating; as allo Intelligence 
from them of the late intended Invaſion, and 
other Things and Circumſtances concerning the 


' Premiſes, to receive, and them to you the laid Sir 


William Parkyns, and the 1aid other 'Traitors in 
this Kingdom of England, to ſignify, report and 
declare, in Aſſiſtance, Animation, and Aid of the 
ſaid Enemies of our {aid Sovereign Lord the King 
that now is, in the War aforeſaid, and to ſtir up 
and procure thoſe Enemies the more readily and 
boldly this Kingdom of England to invade, the 
Treaſons and traiterous Contrivances, Compat- 
ſings, Imaginations and Purpoſes of you the laid 
Sir H/illiam Parkyns aforeſaid, to perfect and fulfil, 
and all the Premiſes the ſooner to execute, manage 
and perform, and the Invaſion aforeſaid to ren- 
der and make the more eaſie, you the ſaid Sir A- 
liam Parkyus afterwards, to wit, the roth Day of 
February, in the Year aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, and divers other 
Days and Times, as well before as after, there and 
elſewhere in the ſame County, falſely, maliciouſly, 
adviſcdly, ſecretly, traiterouſly and with Force 


and Arms, with the aforeſaid Robert Charnock, and 


very many other falſe Traitors, to the Jurors 
unknown, did meet, propoſe, treat, conſult, con- 
ſent and agree, him our ſaid Sovereign Lord the 
King that now is, by lying in wait and deceit, 
to aſſaſſinate, kill and murder ; and that execra- 
ble, abominable and deteſtable Aſſaſſination and 
Killing the ſooner to execute and perpetrate, after- 
wards, to wit, the ſame Day and Year, there 
rraiterouſly you did treat, propoſe and conſult 
with thoſe Traitors, of the Ways, Methods, and 
Means, and the Time and Place where, when, 
which Way, and how our ſaid Sovereign Lord 
the King, ſo by lying in wait, the ſooner might 


be killed and flain, and did conſent, agree and 


aſſent with the ſame Traitors, that forty Horſe- 
men or thereabouts of thoſe Traitors, and others 
by them and you the ſaid Sir Milliam Parkyns, to 
be hired, procured and paid, with Guns, Car- 
bines and Piſtols, with Gun-Powder and Leaden- 
Bullets charged, and with Swords, Rapiers and 
other Weapons armed, ſhould lie in wait and 
be in Ambuſh our ſaid Lord the King in his 
Coach being, when he ſhould go abroad, to at- 
tack, and that a certain and competent Number 
Vol. IV. | 
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of thoſe Men ſo armed, ſhould ſet upon the 

Guards of our ſaid Lord the King then and there 

attending him, and being with him, and ſhould 

over-power and fight with them, whilſt others 

of the ſame Men ſo Armed, him our ſaid Lord 

the King ſhould kill, flay, and murder; and 

that you the ſaid Sir Milliam Parkyns, then and 

there, did take upon you to provide five Horſes 

for thoſe Men which ſhould ſo kill and murder 

our ſaid Sovereign Lord the King; and alſo 

that you the ſaid Sir //7/liam Parkyns, your Trea- 

ſons, and all your traiterous Intentions, Deſigns 

and Contrivances aforeſaid, to execute, perpe- 

trate, fulfil and bring to Effect, afterwards, to 

wit, the Day and Year laſt aboveſaid, at the 

Pariſh aforetaid, in the County aforeſaid, divers 
Horſes, and very many Arms, Guns, Carbines, 

Rapiers and Swords, and other Weapons, Am- 

munition and Warlike Things, and Military In- 

ſtruments, falſely, maliciouſſy, ſecretly, and trai- 
terouſſy did obtain, buy, gather, and procure, 

and to be bought, obtained, gathered, and pro- 
cured did cauſe, and in your Cuſtody had and 

d-rained with that Intention them in and about 
the deteſtable, abominable and execrable Aſſaſſi- 
nation, Killing, and Murder of our ſaid Lord the 
King, and the Invaſion aforeſaid, as aforeſaid, to 
uſe, employ and beſtow ; and alſo your Trea- 
tons and all your traiterous Intentions, Purpo- 
ſes, and Contrivances aforeſaid, to execute, per- 
petrate, fulfil and fully bring to Effect; you the 
ſaid Sir Milliam Parkyns, afterwards, to wit, the 
Day and Year laſt aboveſaid, at the Pariſh afore- 
ſaid, in the County aforeſaid, falſely, mali- 
ciouſly, adviſedly, ſecretly and traiterouſly, di- 
vers Soldiers and Men Armed, and ready to be 
Armed, after the ſaid deteſtable, abominable and 
execrable Aſſaſſination, Killing, and Murder of 
our ſaid Sovereign Lord the King, ſo as afore- 
faid ſhould be done, perpetrated and committed, 
to riſe, and muſter, and War and Rebellion 
within this Kingdom of Eugland to make and 
wage, and with the Enemies of our ſaid Lord the 
King, Foreigners and Strangers, Subjects and 
Soldiers of the ſaid Lewis the French King, being 
about to invade this Kingdom of England, at and 
upon their Invaſion and Enterance intothis King- 
dom then expected to be ſhortly made, themſelves, 
together with you the ſaid Sir liam Parkyns, 
to join and unite, and into 'Troops and Legi- 
ons to form, you did levy, liſt, and retain, 
and did procure to be levied, liſted, and re- 
tained, and thoſe Soldiers and Men for the 'Trea- 
ſons, Intentions and Purpoſes aforeſaid, then 
and there, and afterwards in Readineſs you had, 
againſt the Duty of your Allegiance, and againſt 
the Peace of our ſaid Sovereign Lord the King 
that now is, His Crown and Dignity ; as alſo 
againſt the Form of the Statute in this Caſe made 
and provided. 

How ſay'ſt thou, Sir William Parkyns, Art 
thou Guilty of this High-Treaſon whereof thou 
ſtandeſt indicted, or Not Guilty? 

Parkyns, Not Guilty, | 

Cl. of Arr. Culpritt. How wilt thou be Tryed?ꝰ 

Parkyns. By God and my Country. 5 

Cl. of Ar. God ſend thee good Deliverance. 

Parkyns. My Lord, If your Lordſhip pleaſes 
to favour me with a Word or two. 

L. C. J. Aye, What ſay you Sir? 

Parkyns. My Lord, I have been kept in hard 
Priſon ever ſince I was committed, no Body has 
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been ſuffer d to come to me till Friday laſt, then 
my Council came to me; and being charged with 
many Facts as I ſee in this Indictment, it will be 
neceſſary to have divers Witneſſes to clear my 
ſelf of theſe Particulars ; they are diſpersd up 
and down, and I have had no Time to look at- 
ter them, and therefore I beg your Lordſhip to 
put of my Trial till another Day. | 

L. CJ When had you firſt Notice of your 
Trial? 

Parkyns. The firſt Notice of my 'Trial was on 
Iledneſday laſt, in the Afternoon. 

L. C J. That is a ſufficient Time of Notice, 
ſure you might have provided your Witneſſes, 
and prepar'd for it by this Time. 

Parkyis. But, my Lord, being kept ſo cloſe 


- Priſoner, I had no Opportunity for it; for it was 


not poſſible for me to get any Body to come to 
me, till Friday Noon, not ſo much as my Coun- 


- cil, and then there was but two Days, Saturday 


and Monday, (for Sunday is no Day for any Bu- 


ſineſs) and it is impoſſible for me to be ready in 


the Manner that 1 ought to be. It is a perfect 
Diſtreſs, and Hardſhip upon me, to be put ſo 
ſoon upon my Trial, without my Witneſſes, and 


what ſhould enable me to make my Defence; 


therefore I humbly intreat your Lordſhip to put 
it off till another Day. 

L. C. J. What Witneſs do you want, Sir Nilliamꝰ 

Part yns. IJ have divers Witneſſes, my Lord, 
that can give an Account where I was from 
time to time, but they are many of them out of 
Town, and I have ſent about every Way, but 
cannot get them together in ſo ſhort a Time. 

L. C F. When had he Notice of his Trial? 

Mr. Baker. On Wedneſday I told him, that he 
muſt expect to be try'd this Day, and withal, 
that if he would name me any Council, that he 
would have come to him. he ſhould have an 
Order next Morning for them. 

L. C. J. You were told, it ſeems, on Wedneſday 
that you might have what Council you would. 

Mr. Baker. And he had an Order upon Thur/- 
day Morning for his Council. 

Parkyns. I could not have it without Applica- 
tion to the Court at /b:te-Hall, and could have 
no Body come to me till Thur/day, and it was 
Friday before I could get my Council to me. 

L. C. F. You might have ſent for your Wit- 
neſſes on Thurſday, and imploy'd ſome body 
about that Matter then. | 

Parkyns. The Sollicitor that I employ'd, was 
imploy'd otherways, and I could not employ 
any Body elle. 


L. CJ. Yes, you might have employed any 
other about that Buſineſs. 


Parkyns. I had no Body to ſend, I was kept 
cloſe, and no Body permitted to come to me. 

L. C. J. Your Sollicitor you deſir d had Leave 
to come to you. 

Mr. Baker. You know that thoſe you ſent for, 
you had an Order for. | 

Parkyns. J could not get him till Thurſday to 
me, 1 had no Meſſengers to ſend till then. 
Mr. Baker. I gave the Keeper Direction, to 


let him have Perſons come to him to ſend on any 
Errand. 


L. C. J. The Keeper had Orders, it ſeems, to 
let any Meſſenger come to you, and he would 
have help'd you to ſome Body to ſend of this 


Errand to be ſure. 


Keeper. 1 always did it, as ſoon as I know they 
have Notice of their Trial. 


Parkyns. But the Keeper is not always in the 
Way, and beſides, when I had Notice given me 
of my Trial, it was Execution Day, and he was 
not at Ea that Day. | 

L. C. 7. He names no Witneſſes, on] 1 
he has divers Witneſſes, neither is 3 5 ; 
Oath made of any Witneſſes : Pray how lone 1 
it ſince you were committed? 

Parkyns, T was committed this Day Fortnight 

L. C. J. Your Commitment charged you with 
High-Treaſon, and therefore you knew what you 
ſtood accus d of; were you not committed for 
High-Treaſon? | 

Parkyns. Yes, my Lord, I believe I was. 
Mr. ol. Gen. (Sir John Hawles,)my Lord, he had 
a very fair Time to prepare for his Defence 
for he faw hs Name in the Proclimation a 200d 
while before he was taken, and there it is declar d 
what he ftands charg'd with. | : 

L. C. 7. You might have had a Copy of your 
Commitment, you had a Right to have it, and 
thereby you might have ſeen what you were ac- 
cuſed of. 

Keeper. We never do deny it, if it be demanded 

L. CJ. You cannot deny it, you know what 
Penalty you are undcr if you do. 

Parkyns. No Body was permitted to come to me. 

L. C. J. You might have ask'd for a Copy, or 
any Body elſe, for you had Notice of your Trial 
ſo long ago as Wedneſday laſt. 

Mr. Baker. I gave him Notice of his Trial on 
Wedneſday, and then told him he muſt prepare for 
it againſt this Day; he ſaid he would endeayour 
to petition for a longer Time, I told him it would 
be in vain, for he muſt prepare for his Trial to 
Day, and could have no longer Time. 

L. C. J. Sir /liam, truly we do not ſee any 
Reaſon to put off the Trial upon theſe Sug- 
geſtions. | 

Parkyns. My Lord, it is very hard ; then I 
humbly beg T may have the Favour, that I may 
have Council allow'd me, I have no Skill in 
Indictments. 

L. C. 7. Me cannot allow Council. 

Parkyns. My Lord, if I have no Council, I do 
not underſtand theſe Matters, nor what Advan- 
tage may be proper for me to take in theſe Caſes, 

L. C. J. You are not ignorant, Sir II Illiam, that 
Council has been always refuſed when defired in 
ſvch Caſes. | | 

Parkyns. My Lord, there is a new Act of Par- 


liament that is lately made, which allows Council. 


L. C. 7. But that does not commence yet, Sir 
Willam. | 1 5 | 

Parkyns. my Lord, it wants but one Day. 

L. C. J That is as much as if it were a much 
longer Time: For we are to proceed according to 
what the Law is, and not what it wil 

Parkyns. But it is declarative of the Common 
Law, becauſe it ſays it was always juſt and rea- 
ſonable. | | 

I. C. J. We cannot alter the Law till Law- 
makers do it. 

Parkyns. Will your Lordſhip be pleaſed to let 
it be read ? | 

L. CJ. Ay, if you have a Mind to it, it ſhall 
be read. 

Parkyns. Yes, if your Lordſhip pleaſes. 

L. C. J. Read it. | 

Cl. of Ar. (Reads.) An Act for Regulating of 
Trials in Cates of Treaſon, and Miipriſion of 
Treaton, — 
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All the firſt Paragraph of the new Act was read. 


L. CJ. Look ye, Sir William Parkyns, this Law 
has not taken any Effect as yet ; but the Law 
ſtands as it did before the making of this Act. 

Parkyns. But, my Lord, the Law fays it's 
juſt and reaſonable that it ſhould be ſo. 

L. C. J. We go according to the Law as we 
find it is. | 

Parkyns. And, my Lord, what is juſt and rea- 
ſonable to Morrow, ſure is juſt and reaſonable to 
Day, and your Lordſhip may indulge me in this 
Caſe, eſpecially when you ſee how ſtreight No- 
tice I have had, and what a little Time has been 
allowed me, that J am not able to make my De- 
fence. 

L. CJ. We cannot make a Law, we muſt go 
according to the Law, that muſt be our Rule 
and Direction. 


Parkyns. Yes, my Lord, but what is juſt and 


reaſonable, ſure is Law : the Law is grounded 
upon Reaſon. 

L. C. F. The Parliament has thought fit to 
make ſuch a Law, which is to commence from 
the 25th of this Month: It is not a Law till the 
Time comes, that the Parliament hath appointed 
for its being a Law. 

Parkyns. But, my Lord, if my Notice had been 
a convenient Notice, I had been within the Time 
limited by the Act of Parliament; and no one 
can want the Advantage of that Act from hence- 
forward, nor ſuffer for ſuch Want but my ſelf, 
which is a particular Hardſhip upon me. 

L. C. 7. We cannot alter the Law, we are 
bound by our Oaths to proceed according to the 
Law, as it is at preſent. 

Parkyus.- Pray, my Lord, let the Trial be put 
off till another Day then. 

L. CJ. You ſhew no Reaſon for it ; you name 
no Witneſſes that you want, nor have we any 
Oath as we ought to have in ſuch a Caſe. 

Parkyns. I will do both if your Lordſhip will 
oblige me to it. 

L. C. J. There ought to be an Oath certainly, 
but we think you have had fair and convenient 
Notice : For you have had as much Notice as Sir 
Fohn Freind had, who was tried Yeſterday. 

Parkyns. As Jam inform'd he was charged with 
ſingle Facts about the Town, but I am charged 
with many particular Things more than he was. 

L. C. J. The Act of Parliament ſays nothing of 
Notice of Trial; that ſtill continues as it was 
before; and you have had very convenient No- 
tice: Go on, Mr. Hardeſty, to ſwear the Jury. 

Cl. of Ar. Sir William Parkyns, you the Priſoner 
at the Bar, 'Thoſe Men that you ſhall hear called 
and perſonally appear, are to paſs between our 
Sovereign Lord the King and you upon 'Trial of 
your Life and Death ; if therefore you will chal- 


lenge them or any of them, you are to ſpeak un- 


to them as they come to the Book to be ſworn, 
and before they be ſworn. 

Parkyns. I hope your Lordſhip will be of Coun- 
cil for me then. 

L. C. J. So we will; we will do you all the 
Right we can. Look ye, you know you may 
challenge 35 without Cauſe, and as many as you 
will with Cauſe, but no more than 35 without 
Cauſe. 

Cl. of Ar. Sir Goddard Nelthorp. 

Parkyns, 1 except againſt him. 

Cl. of Ar. Leonard Hancock, Eſq; 

Vor. IV. | 
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Parkyns. I except againſt him, he is the King's 
Servant. 
Cl. of Ar. William Withers, Eſq; 
Par. I challenge him. 
Cl. of Ar. Samuel Powell, Eſq; 
Par. I challenge him. | 
Cl. of Ar. William Northey, Eſq; 
Par. Well, I don't except againſt him. 
Cl. of Ar. Hold Mr. Northey a Book, (which 
was done.) Look upon the Priſoner. You ſhall 
welland truly try, and true Deliverance make be- 
tween our Sovereign Lord the King, and the 
Priſoner at the Bar, whom you ſhall have in 
Charge, according to your Evidence; So help 
you God. 
Cl. of Ar. Thomas Tench. 
Par. I challenge him. 
Cl. of Ar. Fobn Wolf. 
Par. 1 challenge him. 
Cl. of Ar. Fames Bodington. 
Par, I challenge him. 
Cl. of Ar. Fobn Smith. 
Par. I challenge him. 
Cl. of Ar. Edward Gould. 
Par. I have no Exception againſt him. 
| (He was ſworn.) 
Cl. of Ar. Fohn Raymond. 
Par. I challenge him. 
Cl. of Ar. Daniel Thomas. 
Par. I have no Exception againſt him. 
| (He was ſworn.) 
Cl. of Ar. Iſaac Honeywood. 
Par. I challenge him, | 
Cl. of Ar. William Underwood. 
Par. I challenge him. | 
Cl. of Ar. Arthur Bayley. 
Par. I challenge him. 
Cl. of Ar. Nehemiah Erming. 
Par. I challenge him. 
Cl. of Ar. Fobn Webber. 
Par. I challenge him. 
Cl. of Ar. Fobn Cane. 
Par. I have no Exception to him. 
Mr. At. Gen. We challenge him for the King. 
Cl. of Ar. Thomas Glover. 
Par. I challenge him. 
Cl. of Ar. Henry Whitchcott. 
Par. I have no Objection againſt him. 
(He was ſworn.) | 
Cl. of Ar. Timothy T bornbury. 
Par. I challenge him, | 
Cl. of Ar. Dormer Sheppard. 
Par. I challenge him. 
Cl. of Ar. Fobn Temple. 
Par. I challenge him. 
Cl. of Ar. Nathaniel Gold. | 
Par. I have no Exception againſt him. 
Mr. Gold, My Lord, I am no Freeholder in 
this County. 
Mr. Baker. Nor have you no Copyhold, Sir? 
Mr. Gold, Yes, Sir, I have. 
Mr. At. Gen. However, let him be ſet by, 
Cl. of Ar. Robert Breedon. 
Par. I challenge him. 
Cl. of Ar. Thomas Taylor. 
Par. I challenge him, he is the King's Ser- 
vant, 
Cl. of Ar. Foſepb Bliſſett. 
Par. I challenge him. 
Cl. of Ar. Fobn Billier. 
Par. 1 challenge him. 
Cl. of Ar. Francis Chapman. 


4 K 2 Par 


1 


” * 9 
N. . 


A 


2 — 


F 9 MF >” ae 57 _ 


23 


620 152. The Trial of Sir William Parkyns, Kt. 8 Will. III. 


Par. I challenge him. 
Cl. of Ar. Fobn Cleeve. 
Par. I challenge him. 
Cl. of Ar. Robert Bampton. 
Par. I have no Exception to him. 
(lle was ſworn.) 
Cl. of Ar. William Atlee. 
Par. I challenge him. 
Cl. of Ar. Thomas Sutton. 
Par. I have no Exception to him. 
| (He was ſworn.) 
Cl. of Ar. Thomas Edling. 
Par. I have no Exception againſt him. 
| (e was ſworn.) 
Cl. of Ar. Robert Sanderſon. 
Par. I have no Exception againſt him. 
| (Ile was ſworn.) 
Cl. of Ar. Ralph Marſh. 
Par. I have no Exception againſt him. 
He was ſworn.) 
Cl. of Ar. Richard Bealing. 
Par. Pray, Mr. Hardeſty, how many have I 
challeng'd ? | 
Mr: Hardeſty. I will tell you preſently, Sir. — 
You have challeng'd 25. 
Par. But there are two that I gave Reaſon 
for? Do you put them in among them? that is, 
Mr. Hancock and Mr. Taylor as the King's Ser- 


vants. 


Cl. of Ar. You may ſpeak to my Lord about 
it; but if that be allow'd, then there are but 


Par. Well, Sir, Go on then. 

Cl. of Ar. Richard Bealing. 

Par. I challenge him. 

Cl. of Ar. William Partridge. 
Par. I challenge him. 

Cl. of Ar. Nicholas Roberts. 
Par. I challenge bim. 

Cl. of Ar. Peter Lavigne. 

Par. I ehallenge him. 

Cl. of Ar. Foſeph Whiſton. 

Par. I have no Objection to him. 

He was fworn.J 
Cl. of Ar. Andrew Cook. 

Par. I challenge him. 

Cl. of Ar. Samuel Hooper. 

Par. I challenge him. 

Cl. of Ar. Thomas Heames. 

Par. I have no Exception to him. 

75 ( He was ſworn.) 

L. C J. Sir William Parkyns, you have chal- 
ged two, and have aſſign'd the Cauſe of your 
Challenge, that is, Hancock and another, and 
the Reaſon of your Challenge is, becauſe they 
are the King's Servants. I am to acquaint you, 
that is no Cauſe of Challenge ; but however, 
the King's Council do not intend to inſiſt upon it, 
if there are enough beſides. They are willing 
to go on with the Pannel ; and I ſpeak this, be- 


cauſe I would not have it go for a Precedent, 


nor have it underſtood that the Cauſe you aſſign 

is a good Cauſe: But however, they will not 

ſtand with you, if there be enough to ſerve. 
Par. My Lord, I ſubmit to it; the Jury is 


full, I think. | | ; 
Cl. of Ar. No, there are but Eleven ſworn yet. 


Par. But how far have I gone in my Chal- 


lenges ? | 
Cl. of Ar. There are Four, which you may 


challenge more. 


Par. There are Two allow'd me, tho' it be 
not a Precedent : Are there Four till > 

Cl. of Ar. Yes, you may challenge Four more 
and no more. Edward Townſend. ; 

Par, I challenge him. 

Cl. of Ar. Nicholas Rufford. 

Par. I have no Exception of him 

( He was fworn. ) 

Cl. of Ar. Cryer, countez. William Nurthey. 

Cryer. One, Ec. (and ſo the reſt til the 
Twelve.) 

Cl. of Ar. Nichclas Rufford. 

Cryer. Twelve good Men and true, ſtand to- 
gether, and hear your Evidence. 

Cl. of Ar. Cryer, make Proclaraation. 

Cryer. Oyez, If any one can inform my Lords 
the King's Juſtices, the King's Serjeant, the 
King's Attorney-General, or this Inqueſt now 
to be taken, of the High-Treaſon whereof the 
Priſoner at the Bar ſtands indicted, let them 
come forth, and they ſhall be heard ; for now 
the Priſoner ſtands at the Bar upon his Deli- 
verance, and all others that are bound by Re- 
cognizance to give Evidence againſt the Priſoner 
at the Bar, let them come forth, and give their 
Evidence, or elſe they forfeit their Recogni- 
zance. And all Jury-Men of Middi:/ex that 
have appear'd, and are not ſworn, may depart 
the Court. 


The Names of the Twelve ſworn were theſe; 


Willliam Northey, Eſq; || Thomas Edling, Gent. 
Edward Gold, Elq; || Robert Kandaren Gent. 
Daniel Thomas, Eſq; Ralph Marſh, Gent. 
Henry Whitchcot, Eſq; John Whifton, Gent. 
Robert Bampton, Gent. || Thomas Heams, Gt. and 
Thomas Sutton, Gent. | Nicholas Ruſſord, Gent. 


CI. of Ar. Sir William Parkyns, hold up thy Hand. 
(which he did.) You that are ſworn, look upon the 
Priſoner, and hearken to his Cauſe : He ſtands 
indicted by the Name of Sir Milliam Parkyns, late 


of the Pariſh of St. Paul Covent-Garden, in the 


County of Middleſex, Knight, that whereas (prout 
in the Indictment, mutatis mutandis,) and againſt 
the Form of the Statute made and provided. 
Upon this Indictment he hath been arraigned, 
and thereunto hath pleaded Not Guilty, and for 
his Trial hath put himſelf upon God and his 
Country, which Country you are ; your Charge 
is to inquire, whether he be Guilty of the High 
Treaſon whereof he ſtands indicted, or Not 
Guilty ; if you find that he is Guilty, you are 
to inquire what Goods and Chattels, Lands, 
Tenements, he had at the Time of the High 
Treaſon committed, or at any Time fince : If 
you find him Not Guilty, you are to inquire whe- 
ther he fled for it; if you find that he fled 
for it, you are to inquire of his Goods and Chat- 
tels, as if you had found him guilty ; if you find 
him not guilty, nor that he did fly for it, you 
are to ſay fo, and no more; and hear your Evi- 
dence. | . 

Mr. Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury 

Parkyns. My Lord, your Lordſhip was pleaſed 
to ſay, you would be my Council. I am igno- 
rant in Matters of Indictments, I beg if there 
be any Fault in it, you will let me know it. 

L C. 7. Truly, I have obſerv'd no Fault in it; 
I do not know of any. 1 

r. 
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Mr. Mountague. Gentlemen, this Indictment does 
contain as heavy an Accuſation, as can be laid 
upon any Man, for it not only charges the Pri- 
ſoner with a traiterous Deſign of ſubverting the 
Government, and raiſing War and Rebellion with- 
in this Kingdom ; which was to be done by ad- 
hering to the King's Enemies, and promoting a 
Foreign Invaſion, but likewiſe with a Conſpiracy 
againſt the Life of the King, which was to have 
been taken away by a bloody Aſſaſſination. 
Gentlemen, the Indictment ſets forth, That 
Sir J/illiam Parkyns, the Priſoner at the Bar, did 
meet ſeveral Times with Charnock, and other falſe 
Traitors; and there it was conſulted, and agreed 
how they ſhould procure French Forces to land 
within this Kingdom, and then they were to raiſe 
Rebellion amongſt his Majeſty's Subjects, to join 
with the Invaders. Mr. Charnock was ſent from 
the Priſoner at the Bar, and the reſt, as a Meſ- 
ſenger into France, unto the late King James, to 
acquaint him with this bloody Deſign, and to 
delire him to borrow of the French King as many 
Troops as he could ſpare, to make a Deſcent upon 
this Kingdom, and they at the ſame Time were 
to facilitate the Deſcent, by getting as many Men 
as they could to make the Aſſaſſination; and the 
Number of Forty was pitched upon, who were 
to be provided for that Purpoſe, of which the 
Priſoner at the Bar was to find Five, who were 
to lie in wait with the reſt, and ſet upon the 
King as he came along in his Coach, upon his 
Return from Hunting. Some were to aſſault and 
attack the Guards, while others were barbarouſly 
to aſſaſſinate and murder the King in his Coach : 
and particularly it charges the Priſoner with un- 
dertaking toprocure and provide Five Horſes, and 
Arms that were to be imploy'd in this bloody 
Aſſaſſination ; and alſo with gathering together 
great Quantities of Arms and Ammunition that 
were to be uſed in the Inſurrection. To this 
Indictment the Priſoner has pleaded Not Guilty; 
if he be not guilty, God forbid he ſhould be 


convicted: But if he be guilty, and we prove the 


Fact, the Nation expects that you will do Juſtice 
to the King and Kingdom, and find him 10. 

Mr. At. Gen. (Sir Thomas Trevor.) May it 
pleaſe vour Lordſhip, and you Gentlemen of the 
Jury, the Priſoner at the Bar, Sir William Par- 
kyns, ſtands indicted of High-1T reaſon, for Com- 
paſſing the Death of his Majeſty, and Adhering 
to his Majeſty's Enemies; and the Overt Acts 
laid in the Indictment to prove this Treaſon are, 
That he with others had ſeveral Meetings and 
Conſultations about this Deſign, and ſent a Meſ- 
{enger over to France to the late King Fames, to 
procure French Forces to invade the Kingdom, to 
depoſe the King, and ſubje& the Kingdom to a 
French Power: And likewiſe that he did enter 
into a Conſpiracy with ſeveral Perſons for the 
Aſſaſſination of his Majeſty's Royal Perſon. 
Theſe are the Overt Acts mentioned in the In- 
dictment, to prove this Charge of Treaſon 
againſt the Priſoner. | 

Gentlemen, the Evidence to prove theſe Overt 
Acts, and which we ſhall produce, will be in this 
Manner. It will appear that the Priſoner at the 
Bar, Sir Milliam Parkyns, has had a Commiſſion 
from King James to raiſe a Regiment of Horſe, 
and about May laſt, he with ſeveral others had 
a Meeting at the Old King's Head in Leadenhall- 
ſtreet, where were preſent my Lord of Ailesbury, 
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my Lord Montgomery, Sir William Parkyns, Sir 
Fobn Freind, Sir ohn Fenwick, Mr. Charnock, 
Mr. Porter, and one Mr. Cook ; and Goodman 
came in to them after Dinner. And at that 
Meeting it was conſulted and concerted among 
them, how they ſhould bring back the late King 
Fames, and .depole his preſent Majeſty ; and in 
order to that, they did reſolve to ſend Mr. Char- 
nock as a Meſſenger to the late King Famer, to 
defire him to obtain from the French King 10000 
Men to invade this Kingdom; 8000 Foot, 1000 
Horſe, and 1000 Dragoons ; and to encourage 
the late King to this, they did aſſure him by the 
ſame Meſſenger, that they would meet him with 
2000 Horſe upon his Landing; and they did all 
undertake and agree that they would do it ; and 
Mr. Charnock undertook to go of this Meſſage. 

Gentlemen, about a Week after this Meeting, 
Mr. Charnock not being willing to go upon this 
Errand without a good Afutance, that they in- 
tended to perform what they had reſolved upon, 
they therefore had another Meeting of moſt of 
the ſame Perſons that were at the former, and 
particularly the Priſoner at the Bar was one; 
and that was at Mrs. Mount joy's a Tavern in St. 
Fames's-ſtreet. And at that Meeting they did all 
agree, as formerly, and continued in their former 
Reſolution, to ſend Mr. Charnock to affure the 
late King, that they would meet him, according 
as they had promiſed, if he would give them 
Notice where he was to land, and he ſhould not 
fail of their Aſſiſtance. And at theſe Meetings 
they did take Notice, that then was the moſt 
proper Time for ſuch an Invaſion : For the King 
was gone to Flanders, moſt of the Forces were 
drawn thither, and the People were diflatisfy'd, 
and ſo it would be the fitteſt Opportunity to ac- 
compliſh their Deſign. And they deſired Mr. 
Charnock to make haſte to carry this Meſſage, and 
to intreat King James that he would be ſpeedy 
and expeditious in his Coming, that they might 
not loſe this Seaſon. 

Gentlemen, after theſe Meetings, Mr. Charnock 
did within a few Days go over into France, and 
did deliver his Meſſage to the late King James, 
who took it very kindly, but faid that the French 
King could not ſpare 1o many Forces that Year, 
having other Work to imploy them about : U 
on which, within a Month's Time, or leſs, 
came back again, and brought an Account of his 
Meſſage to thoſe Gentlemen who ſent him. This 
was in May or Fune laſt, and fo the further Pro- 
ſecution of the Deſign ceaſed at that Time. 

But Gentlemen, the laſt Winter it was revi- 
ved again, and attempted, and carried on very 
near to the obtaining a fatal Succeſs. And you 
will hear that the Priſoner at the Bar, Sir N. 
liam Parkyns, has had too great a Hand, and 
been a very great Inſtrument in both the Parts 
of this wicked Confpiracy and Treaſon ; not 
only in the Invaſion, which he with others ſent 
the Meſſenger over to procure ; but alſo in the 
other Part, the blackeſt Part, even the Aſſaſſina- 
tion of the King's Perſon, 

About January laſt Sir George Barclay, a Lieu- 
renant of the Guards to King James in France, 
was ſent over into Exgland to engage Perſons to 
join in the Conſpiracy and Aſſaſſination ; and for 
his Aſſiſtance there were ſent over with him, and 
before and after him, ſome 20 Troopers of the 


late King's, that were his Guards in France. wy 
ir 
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Sir George Barclay, to encourage the Perſons that 


were to join, and whom he had brought over 


with him, pretended an Authority to juſtify it, 
that is, a Commiſſion from the late King James, 
and he communicates this Deſign to Mr. Charnock, 
Mr. Porter, and ſeveral others, and amongſt the 
reſt to the Priſoner at the Bar, Sir William Par- 
kyns, having a great Confidence in him, and did 
acquaint him he had ſuch a Commiſſion, and he 
ſhewed it him, and that Commiſſion was to levy 
War againſt the King's Perſon ; which they took 
to be a ſufficient Authority for them to aſſaſſinate 
the King's Perſon. 

Gentlemen, in order to the accompliſhing this 
horrid Conſpiracy, there were ſeveral Mectings, 
and Conſultations had, at which the Priſoner at 
the Bar was preſent, and very active. Sometimes 
they met at Captain Porter's Lodgings, at another 
Time at the Ngg's Head in Covent-Garden, at 
another 'I ime at the Sn in the Strand, and ano- 
ther Time at the Globe in Hattoa-Carden, in 
order to accompliſh this Deſign: And at theſe 
Meciings you will hear, they did propoſe ſeveral 
Ways and Methods for the Execution of it ; and 
ſeveral Perſons, particularly one of them that 
have ſuffered the Puniſhment of the Law for 
this, were appointed to go and view the Ground, 
where the King's Perſon might moſt conveniently 
be aſſaulted. Mr. King, that was executed for it, 
was one, Captain Porter was another, and one 
Knightley was the third; and theſe did go to ſee 
the Ground. And the Day before they went, 
there was a Meeting, at which was preſent the 
Priioner at the Bar, and others, wherein *twas 
concluded upon, that they ſhould go; and they 
went accordingly to ſee the moſt convenient 
Place for it. They went to Brentford, and after- 
wards to the other Side of the Water to Rich- 
mond, and ſurvey d all the Ground, and the 
Place they pitched upon as the moſt proper for 
their Purpoſe, was, when his Majeſty ſhould 
return from Hunting, to do it in the Lane be- 
twixt Brentford and Turnham-Green. And ac- 


cordingly, when they return'd in the Evening, 


they came by Appointment to the Place where 
the reſt of the Accomplices were to meet, at the 
Nagg's Head Tavern in St. Fames's, and gave an 
Account of their Proceedings ; and at that Meet- 
ing likewiſe was Sir liam Parkyns, the Priſo- 
ner at the Bar, Mr. Charnock, and ſeveral others, 
and upon the Report of Captain Porter and Mr. 
King's Expedition, they did reſolve the 'Thing 


' ſhould be done in that Place, and that it ſhould 


be done in this Manner. 

Sir George Barclay with about Eight or Ten in 
his Party, who were to be choſen out of all the 
other Parties, were to aſſault the King's Coach, 
aud endeayour to kill the King, and all the reſt 
that were in the Coach with him, whilſt the 
others in two Parties, were to attack the Guards ; 
and the Number in all was to be about 40. This 
was fully agreed upon. | 

And, Gentlemen, the firſt Time that they re- 
ſolved to put this traiterous Deſign in Execution, 
was the Fifteenth of February, which was a Sa- 
turday, the uſual Day that the King was wont 
to go a Hunting on ; but it happened by great 
Providence that the King did not go abroad that 
Day. ; 

They had contrived further, to make the Thing 
ſure, that there ſhould be two Perſons, whom 
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they called orderly Men, who ſhould be placed 
at Kenſington, to give Notice when the King went 
abroad; and Chambers was one, and Dyrance that 
was a Fleming was another; and Durance was 
likewiſe employ'd to view the Inns about Tyry. 
ham-Green and Brentford, for the Lodging of 
their Men, who were to be placed Two or 
Three in an Inn, that they might not be ob. 
ſerved. 

Gentlemen, the firſt Day appointed for the 
accompliſhing this Deſign, which was the 15th 
of February, being over, and they diſappointed , 
yet they did afterwards reſolve to go on and ex- 
ecute it. And the next Saturday, which was the 
22d of February, was pitched upon for the Time 
of Execution; and accordingly on Friday the 2ſt 
of February, the Day before, there was a Meet- 
ing at the Nagg's Head in Covent-Garden ; and 
there was preſent Sir George Barclay, Capt. Porter, 
and ſeveral others, and amongſt the reſt the Pri- 
ſoner at the Bar was there: They had at firſt 
ſome Diſcourſe among them that they were in 
doubt, becauſe of the firſt Diſappointment, whe- 
ther there had not been ſome Diſcovery, but 
that Doubt was ſoon over; for it was ſaid, it 
could not be ſo, for then they ſhould not have 
been there together. 'That ſeemed probable, 
and the Diſappointment was imputed to ſome 
Accident, and that gave them new Aſſurance to 
go on, and they were reſolved to do it in the 
ſame Manner, as they had formerly reſoly'd, on 
the next Day, which was Saturday. 

Gentlemen, at that Mecting Mr. Porter ac- 
quainted them, that he had the Misfortune to 
have ſome of his Horſes fallen ſick or lame, and 
he acquainted the Priſoner with it; and Sir - 
liam Parkyns was careful to ſupply him with other 
Horſes, and told him, he could get a Note from 
one Lewis, who I think is Major of the Horſe 
to my Lord Feverſham, to get three Horſcs, and 
accordingly he did ſend a Note for three Horſcs 
to Mr. Levis. | 

Upon the 22d of February in the Morning, 
which was the Time for the Execution of this 
bloody Conſpiracy, they had met together, and 
reſolved to go on with it, and put it in Execu- 
tion ; and that they had Notice from Chambers, 


that the King did go a hunting that Day, and 


there was great Joy among them all, thinking 
themſelves ſure ; and ſo they order d all Things 
to be got ready. But afterwards, about One a 
Clock, there came other News, that the King 
did not go abroad, but the Guards were all come 


back in great Haſte, their Horſes being all of a 


Foam, and the King's Coaches were ſent back 
to the Mews ; then they began to be in a great 
Conſternation, and they thought the Thing had 
taken Air, and was. diſcovered. 'This, Gentle- 
men, is a ſhort Account, how it will appear 
upon the Evidence, as to the Conſpiracy of 
Aſſaſſinating the King, and the ſeveral Meet- 
ings and Conſultations about it; at which the 
Priſoner at the Bar, Sir Milliam Parkyns, was 
preſent. 


But, Gentlemen, there will be a little more 


Evidence, if it be neceſſary to confirm this for- 
mer Evidence, and to ſhew the Part that the 
Priſoner at the Bar had in this treaſonable, 
this barbarous Conſpiracy : For it will appear, 
that, as the Priſoner had a Commiſſion from the 


late King James to raiſe a Regiment of Hos 
an 
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and had ſent a Meſſenger into France, to invite 
the late King over, with looo French ; ſo he 
had made great Preparation of Arms to be ready 
for that Purpoſe. About Michaelmas laſt the Pri- 
ſoner at the Bar ſent a Parcel of Goods, as he 
called them, which were put into Caſes, I think 
they were about eight ſmall Boxes, put into ve- 
ry large Caſes, and {ent down by his Order in- 
to the Country, unto one Haywood. Ir ſcems this 
Haywood had married Mr. Charnock s Siſter, and 
Charnock writ a Letter to him, and defired that 
he would give Sir //i/liam Parkyns Leave to lodge 
ſome Goods there, which were of great Value, 
and he durſt not truſt them at his own Houſe 
in N arwicꝶſbire, becauſe his Servants were not 
there to look after them, and accordingly upon 
that Letter Mr. Haywod did give Leave that the 
Goods ſhould be carried thither, and they were 
ſo, and there they were lock d up privately, and 
kept till this barbarous Conſpiracy was diſcover- 
ed; then you will find the Priſoner at the Bar 
ſent his own Servant down, the Tueſday after the 
Diſcovery, and gave him Orders immediately (his 
Name is Eubank, and he is the Groom, and looks 
after his Horſes) to go down to I/arwickſhire 
to one Evans, who carried the Goods, to deſire 
him with all Speed to remove thole Goods, and 


to take Care to remove them privately, and to 


ſecure them, and to hide them. And according- 
ly on Wedneſday he came there, which was Aſþ- 
Hedneſdlay; and acquainted Evans with what Sir 
Ililliam had ordered him, and they went that 
very Night with a Cart to Mr. Haywood's ; and 
though it was late, and they were deſired to ſtay 
till the next Morning, they would not; they ſaid 
they could ſtay no longer, but would remove 
the Goods immediately ; and accordingly they 
were carried from thence that Night, to Sir Mil- 
liam Parkyns's own Houſe in Warwickſhire ; and 
there they were buried in the Garden. 'Theſe Goods 
that were of this great Value were put into the 
Ground to preſerve them. But after this Diſco- 
very, Sir ///liam Parkyns being accuſed, and his 
Name put in the Proclamation, and a Search be- 
ing ordered to be made at his Houſe, theſe Goods 
that lay hid at Haywood's, and upon the Removal 
thence were thus buried in the Ground, came to 
be diſcovered, and the Caſes were broken open, 
and then they did appear to be Goods of an ex- 
traordinary Nature indeed, for you will find they 
were Horſe Arms for 'Troopers ; there were two 
and thirty Carbines, five and twenty Caſes of 
Piſtols, and about forty odd Swords without 
Hilts upon them, but the Hilts lay. looſe by 
them ; ſo that this will make it apparent, with- 
out Diſpute, how far the Priſoner at the Bar 


has engag'd in this Conſpiracy, and what Pre- 


parations he had made for the Execution of it. 
Gentlemen, it will appear farther againſt the 


- Priſoner at the Bar, that he hath had a conſide- 


rable Number of Horſes, that have frequently 
been brought up from his Houſe in Hartfordſbire, 
to the George-Inn in Holbourn. 

But before we come to that, I would acquaint 
you with another particular Part of our Evidence, 


that is precedent in Point of Time. About Chriſt- 


mas laſt, the Priſoner did acquaint one Sweet, who 
is an Officer in the Exciſe, (and I am very ſorry 
that we ſhould have any ſuch Officers, that 
ſhould be thought fit to be intruſted with Se- 
crets of this Nature) Sir Milliam Parkyns acquaint- 
ed this Sweet, and gave him an Account that he 
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had long had an Aſſurance that King James 
would land, but now he had it under his oun 
Hand, that he would land very ſpeedily, and 
that he had made Preparations for that Purpoſe 
to meet him, That great Things were expected 
from him; that his own Troop was ready, and 
it conſiſted chiefly of old Soldiers; and that ſe- 
vera] Perſons who had been Officers would be 
Volunteers under him. He faid he intended to 
go into Leiceſterſhire, and there he was to meet 
ſeveral Gentlemen from the North, and from 
the Weſt, to conſider, and ſettle a Correſpon- 
dence how to meet the late King upon his Land- 
ing; and accordingly Sir William Parkyns did go, 
and you will have an Account that he came to 
Leiceſter on Friday Night, one Scudamere went 
along with him, there he ſtaid all Saturday, and 
a good Part of Sunday. There came ſeveral Per- 
ſons to him while he was at Leiceſter, particular- 
ly one Captain Tarborough, the Son of Sir Thomas 
Tarvorough, and a Parſon, who ſaid they came as 
far as from York to meet Sir William Parkyns at 
Leiceſter ; and there was great Reſort thither at 
that Time, as you will hear from the W itneſſes. 
Sir /1/liam Parkyns came back again from Lei- 
ceſier to Brick-bill that Night, and returned to 
his own Houſe on Monday Night ; and after his 
Return, he acquainted this Sheet, that he had been 
his Journey to Leiceſer; that he met with ſeveral 
Gentlemen there from the North, and other Places, 
and had ſettled a Correſpondency, and had found 
them all fully engaged, and well inclined, all went 
well, and there was no Danger of any Miſcar- 
riage at all; and this was about Jonny laſt, that 
this Expedition was made by the Priſoner. 

And now, Gentlemen, as to that Particular 
about the Horſes, which were ſo frequently 
brought up this laſt Winter from his Houſe in 
Hartfordſhire, to the George-In in Holbourn, 
there is one very unfortunate Circumſtance that 
attends this Matter ; that is, that theſe Horſes 
were brought to Town juſt the ſeveral Nights 
before the King was to be aſſaſſinated; for up- 
on Thurſday the 13th of February, he being in 
Town, ſent Directions to his Groom, to bring 
up three of his Horſes on Friday, which was the 
14th in the Afternoon, and all theſe Horſes were 
furniſh'd with Piſtols and Furniture for Troopers; 
according to thoſe Directions his Servant brought 
up the three Horſes, and he came and acquaint- 
ed his Maſter that they were brought up accord- 
ing to his Order; Sir William Parkyns was then 
at his Lodgings, which were in the ſame Houſe 
where Mr. Charnock did lodge; when his Man had 
told him the Horſes were come, he pretended 
at firſt that he had ſome Thoughts of going 
out of Town that Evening, but that he had 
changed his Mind, and would go in the Morning, 
and he would have the Horſes ready againſt the 
next Morning, which was Saturday the 15th, the 
firſt Day upon which the Aſſaſſination was intend= 
ed to be put in Execution. 

The next Morning when his Man came to 
him again, he had changed his Mind, and he 
would not go out of Town in the Morning, but he 
would go in the Afternoon ; and it will appear 
that he did not go out of Town that = nor 
the next Day, nor till Monday ; and then the De- 
ſign had m by the King's not going abroad 
a Saturday, and the Horſes were carried back; 
and when he went out of Town upon Monday, 


one Holmes went along with him, and he _ 
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with him to his Houſe in Hartfordſhire; and there 
he ſtaid until Friday after, which was the Day 
before the next Time that was appointed for the 


Execution of the Aſſaſſination. And upon the 


Friday they came up again, and then there were 
more Horſes, four or five, that were brought up 
that Day; and all of them with Piſtols, and 
Jack-Boots, and other Furniture and Accoutre- 
ments for Troopers; and theſe came to the George- 
Im, where Sir I/illiam Parkyns gave his Man 


Eubauꝶ particular Orders, to be very early the 


next Morning at Kenſington ; that was the 22d, 
and he was to go, as he told him, to one Brown, 
that he {aid was concerned in the King's Kitchin, 
and liv'd two Doors of the Gate that turns up 
to the King's Houſe, and he was to tell him he 


was Sir II illiam Parkyns's Servant, but that he 


came from a Man that lodg'd at a Confectioner's 
Houſe over-againſt Gray s-Iun; in which Place, 
by the Deſcription of the Ferion, you will find 
Sir George Barclay lodged. 

The Man went accordingly at Eight a-Clock 
in the Morning to Kenſington, and inquired out 
this Brown, and met with him, and told him he 
was Sir //i/l;an Parkyns's Servant, but came from 
the Gentleman that lodg'd at the Confectioner's 
in Holbourn. Brown ſaid he had nothing to ſay to 
him, but bid him give him his Almanack, and he 
writ in it, that he would be in Town in two 
Hours himſelf, and wait upon him: And bid him 
carry that to the Man that lodg'd at the Confec- 


tioner's, and this Brown by the Circumſtances of 


the whole, muſt probably be one of the orderly 
Men who lodg'd at Kenſington, to give Notice 
when the King, and the Guards went our. 

Sir Milliam Parkyns's Servant came back to the 
Confectioner's Houſe, and there he met with a 
Man that went by the Name of Rogers ; he'll 
tell you he was a Scotch Man, for he {poke broad 
Scotch, and he'll give you a particular Deſcrip- 
tion of the Man, by which I believe it will ap- 
pear that it was Sir George Barclay. Sir Milliam 
Parkyus's Servant, after he had deliver'd his Meſ- 
ſage to this Rogers, came back to his Maſter, 
and told him he had done his Errand according 
as he was order'd, and Sir Milliam Parkyns ask'd 
him what Rogers ſaid, and he told him that he 
bid him tell his Maſter, if he would come to him 
he would be ready at home for him. This was 
upon Saturday Morning the 22d of February. 

About Eleven a-Clock that Day Sir William 
Parkyus, and this Lewis that we ſpoke of before, 
came to the Ceorge- Inn, and there Sir William 
Parkyns ask'd his Servant whether he had receiv'd 
any more than two Saddles, for there were two 
Saddles ſent in thither, according to an Order 
that had been given, to furniſh two other Horſes 
that ſtood there at the George-Inn, and which Sir 
William Parkyns told his Groom belonged to two 
Friends of his, and bid him be ſure to take care 
of them, and to ſee them well fed, and order'd 
two Saddles to be bought for them. Lewis ſaid he 
did think they had more than two, but you will 
ſee by the Evidence that this ſame Lewis had pro- 


_ vided thirty Saddles for Sir J/illiam Parkyns ; but 


there ſeem'd to be a Controverſy between them 


at that Time how many had really been ſent in, 


and Lewis affirm'd there was twenty four, but Sir 
William Parkyns ſaid, I have had but twenty two 
of the thirty yet, for I have but two brought 
in here, and I had twenty before. This you will 
hear fully proved, and I think it is impoſſible for 


of Saddles, Piſtols, Boots, and other Things, muſt 


any Body to believe, but that all this Preparation 


convince any Body of the Prifoner's being ſo fur 
engaged in this Deſign, that he can never anſwer 
it without giving you a very good Account, what 
this Preparation was for. 

Gentlemen, a great Part of this will be prov'd E 
to you by one that acted in it, as a Servant to [1 
Sir /} 1111am Parkyns, that is, as to the coming up FT 
of the Horſes, Jack-boots, Piſtols, and other b 
Arms at that Time ; and that when on the laſt x 
Saturday it was diſappointed, all the Horſes, not / 
only thoſe Sir 1/7/liam Parkyns brought, but the | 
other two went away in a great Hurry and Con- 
fuſion, and nothing was ever heard of them | 
more; and that will be prov'd by the Servants 
in the very Inn. | 

Gentlemen, I have now open'd to you the 
Nature and State of the Evidence, we will call 
our Witneſſes, and make it out very undeniably, 
and ſubſtantially, and therefore I will not give 
you any farther Trouble. 

Mr. Sol. Gen. Call Mr. Porter (who was ſworn.) 
Mr. Porter, pray will you give the Court and the 
Jury an Account of the Meeting at the King's. 
Head in Leadenhall-ſtreet ; and who was there, and | 
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what Reſolutions, and Agreements they came to? 


Capt. Porter. About the latter End of May laſt, 1 
or the Beginning of June, there were two Meet- i 
ings had, the one was at the King's Head in Leaden- 4 
ball-ſtreet, the other was at Mrs. Mountjoy's near 
Sir ohn Fenwick's. At the firſt Meeting there 
was my Lord of Ailesbury, my Lord Montgomery, 
Sir John Freind, Sir 1illiam Parkyns the Priſoner 0 
at the Bar, Sir John Fenwick, Capt. Charnock, Mr. i 
Cook, and my ſelf. Mr. Goodman came in after Din- * 
ner, and there we conſulted which was the beſt BF] 
Way for King 7ames's coming in, and we all re- 
ſolv'd to ſend a Meſſenger to him, to invite him 
over, and to deſire him to interpoſe with the 
French King for the getting 10000 Men, to come 
over with him, 8000 Foot, 1000 Horſe, and 1000 + 
Dragoons. It was then conſider'd who ſhould be 1 
ſent, and all the Company agreed Mr. Charnock 
was the propereſt Perſon. Savs Mr. Charnock, if 
you ſend me, pray tell me what Errand I ſhall 
go upon: We did likewiſe then agree, that he 
ſhould aſſure the King, if he would come over, : 
at ſuch a Time, we would meet him with a Body f 
of 2000 Horſe. 

Mr. Att. Gen. Did Charnock undertake to go 
upon that Meſſage? : 

Capt. Port. Yes, he did, and to propoſe this 
Matter to him, that he might propoſe it to the 
French King for the getting of the Men. 

Mr. ol. Gen. Before you go away, I deſire to 
ask of you one Thing, did Sir J//illiam Parkyns, ; 
the Priſoner at the Bar, agree to the Meſſage ? 

Capt. Porter. Yes, he did. : 

Mr. o. Gen. Had you any other Meeting about # 
this Buſineſs, and when was it, and who was there? 

Capt. Porter. My Lord, Capt. Charnock ſaid at 
firſt he would not go of a fooliſh Meſſage, and 
thereupon we all agreed co be at the Head of 
2000 Men to meet King James at his Landing, 
and every one ſhould bring his Sta. 

Mr. Att. Gen. When was the ſecond Meeting, 
and where was it, and who were there, and what 
was agreed upon? | 

Capt. Por. The ſecond Meeting was at Mrs. 
Mountjoy's, where Capiiin C)4arnock defired us 
once more to meet, before he went away to know 
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Whether we kept to our firſt Reſolution, and 
we did agree to what was reſolved upon at 
firſt, and he ſaid he wonld go in two or three 
Days time. 

Mr. Att. Gen. 
it then? | : 

Capt. Port. Yes, they did, Sir, all that met at 
that Time. 

Mr. S. Gen. 
who they were. 1 | 

Capt. P. Sir Nalliam Parkyns was actually there, 
and my Lord of Aulesbury, and Sir Fobn Freind, 
and Capt Charnock, Mr. Cook, and myſelf; I can- 
not tell whether my Lord Montgomery was there, 

Mr. Goodman. 

* Mr. Att. Gen. Pray when did you ſee Capt. Char- 
noch, or ſpeak with him, after that? 

Capt. P. It was when I was in Priſon about the 
Riot, and he told me he had been there; but 
there would be nothing done in that Matter at 
preſent, for King James ſaid, the French King 
could not then ipare ſo many Men, though he 
thanked us for our kind Offer; And he ſaid he 
had been with my Lord of Ailesbury, Sir William 
Parkyns, and the ſeveral cther People of Quality, 
which he did not name, and had carried them the 
particular Meſſages that he had in command from 
the King to carry to them. 

Mr. Att. Gen. Now, pray tell us, what you know 


Pray name them over again, 


about the Deſign of Aſſaſſinating the King, and 


what Hand the Priſoner at the Bar was ro 
have in it. | 

Capt. P. About ſome Weeks before LT heard of 
the Aſſaſſination, I came to lodge in the Houſe in 
Norfolk-ftreet, where Captain Charnock lodged ; 
and where Sir H liam: Parkyns lodged when he 
came to Town. Moſt commonly we uſed to go 
in the Evening to the Tavern, or drink a Bottle 


of Wine at our own Lodgings; and one Morning 


I ask'd Mr. Charnock, if I ſhould ſee him at Night? 
he ſaid he was engaged in private Company for 
that Night, and he could not go with me to the 
Tavern. For, ſays he, there are ſome Gentle- 
men that are lately come from France, and there 
is ſomething to be done for the King's Service. 
fi there be ſo, ſays I, pray let me be concerned; 
Says he, they are but newly come, and they will 
ſee no Body elſe but me at preſent. A little 
after 1 fell ſick of a Fit of the Gout, and Mr. 
Charnoch came to viſit me, and we fell into Diſ- 
courſe, and I asked him about thoſe Gentlemen 
that were come from France, what they came 
about? he told me it was Sir G. Barcley that came 
from Fraxce, and ſeveral other Officers with him, 
and that he had a Commiſſion from the late King 
James to levy War againſt the Perſon of King 
William, or the Prince of Orange, as I think it 
was named in the Commiſſion. 
L. C. 7. Who told you this? 

Capt. P. It was Capt. Charuock: he deſired to 
know how many Men ] could bring, I defir'd a lit- 
tle Time to conſider, but I ſaid there would be a 
great many would join if the King landed, whom 
J did not think fit to truſt with a Thing of this 
Nature before-hand. Some fe- Days after, Cap- 
tain Charnoc came into my Chamber, and brought 
Sir George Barcley and Major Holmes that ſaid he 
was come from France; and there we had little 
more but a general Diicourſe: But a little after 
that I got well of the Gout, and we had ſeveral 
Meetings at ſeveral Places; atxhe Globe Tavern 
in Hatton-Garden, at the Nagg's-bead in Covent- 
Veil . 
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Garden, and at the Sun in the rand, where Sir 
WilliamParkyns was always preſent. And there we 
did conſult of the beſt Ways to aſſaſſinate the 
King, as he came from Richmond after Hunting. 
Sir George Barcley ſaid, he had received 800 J. 
from King Fames's Secretary towards the buying 
of Horſes, and furniſhing both Horſes and Men 
for the Expedition; and it was conſider d of how 
many Men it would be n to bring. The 
Number agreed upon was about forty, of which Sir 
George Barcley was to provide twenty, I pro- 
miſed to bring ſeven or eight, Sir William Par- 
kyns engaged to bring five, whereof three ſhould 
be mounted, with his own Men, and the other two 


my Men were to mount upon. 


Mr. Att. Gen. Do you know the Names of thoſe 
People that he was to mount? | 

Capt. P. I never had the Names myſelf. 

Mr. Att. Gen. Well, what was done after theſe 
Conſultations ? | 

Capt. P. I asked Captain Charnock one time, 
if I might not ſee the Commiſſion that King James 
had given; he ſaid he had never ſeen it himſelf, 
but Sir William Parkyns had. I asked Sir William 
Parkyns, one Evening as we were ſmoaking a Pipe 
by the Fire fide, whether he had ſeen the Com- 
miſſion: He ſaid, he had; and that becauſe 
King James would not truſt any of his Mini- 
ſters, it was written and ſigned with the King's 
own Hand, | 

Mr. Att. Gen. Pray did he tell you what it 
was for? | 

Capt. P. He ſaid it was for raiſing, and le- 
vying War upon the Perſon of the King, but I do 
not know whether he called him King William, or 
the Prince of Orange; but I ſuppoſe it was the 
Prince of Orange. 

Mr. Att. Gen. Pray then give us an Account 
of your going to view the Ground, where it was 
moſt convenient to do the Buſineſs. | 
. Capt. P. 'There were ſeveral Propoſitions about 
the Place where it was to be done, one was to be 
on the other Side of the Water by Ambuſcade in 
Richmond Park, the other was to bs on this ſide of 
the Water after the King was landed. Sir G. Barcley 
was for that that was upon the other fide of the 
Water; I thought that it would take up too much 
time to go over thither, that it was better to be 
done on this ſide ; but becauſe there was Diffe- 
rence of Opinions, it was reſolved upon that 
{ſome Body ſhould be appointed to view the 
Ground ; and I was appointed for one, Mr. 
Knightley for another, and Mr. King would 
needs go with us for a Third; and we three 
did go. We lay all Night at Knightsbridge, 
and the next Day went, and viewed the Grounds 
on both Sides the River; and came back that 
Evening to the Nagg's-head according to Ap- 
pointment, where was Sir William Parkyns the 
Priſoner, and Sir George Bartley, and Mr. Char- 
nock, and we gave an Account that he had view'd 
both Places: And upon our Report it was re- 
ſolved, that it ſhould be done on this Side the 
Water, in the Lane between Brentford and Turn- 
bam-Green. ra 47f 

Mr. Att. Gen. Are you ſure Sir Milliam Parkyns, 
the Priſoner at the Bar, was there, at that Meet- 
ing at the Nagg's-head & | 
„Capt. P. Yes, he was. | 
Mr. Att. Gen, Did he agree to that Re- 
ſolution ? E Fr: 
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Capt. P. It was in general agreed to by all that 
were there. ATTN 


that the King would go, at which all were ye 
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Mr. Att. Gen. Pray, Capt. Porter, then give us 
an Account of the Days that were fixed for the 
Execution of this Deſign. | 
Capt. P. There was Saturday the 15th, and Sa- 
turday the 22d, becauſe Saturday was the Day the 
King uſed to go a Hunting and Shooting. 
Mr. Att. Gen. Were there any Men at Ken- 
ſington, to give you Notice when the King went 


abroad? 


Capt. P. There were two Men that had a Lodg- 
ing at Kenſington, the one was one Chambers, who 
belonged to Captain Charnock, and the other was 
a Fleming, one Durance, who came over with Sir 
G. Barcley, and he went every Day, and thruſt 
himſelf among the Guards to bring Intelligence. 


Mr. Sol. Gen. What was the Reaſon the Deſign 


was not executed ? 

Capt. P. The firſt Day Durance brought Notice 
in the Morning, that the Guards were gone 
abroad; and afterwards there came Notice, that 
the King would not go abroad that Day, for 
which Reaſon we adjourned it to the next 

Saturday. 

Mr. Att. Gen. What was the Method you was 
to take in the Execution ? | | 

Capt. P. The Method agreed upon was this: 
There was one Rookwood that came from France 
upon this Expedition, he was to command one 
Party, and Captain Charnock and myſelf were to 
command another Party, to attack the Guards, 
and Sir George Barcley was to have four Men out 
of each Party to attack the Coach, while we 
attacked the Guards. 

Mr. Att. Gen, Well, you ſay the firſt Day you 
| was diſappointed by the King's not going, when 
was the next Meeting ? 

Capt. P. The next Meeting was upon Friday the 
Day before the 22d. I was ſick all the Week, and 
I do not know whether I lay a Bed all the Week, 
or no; but upon Friday they met, and it was at 
the Sun Tavern in the Strand: There was none 
but Sir George Barcley, Capt. Charnock, Sir William 
Parkyns, and myſelf. 

Mr. Att. Gen. What Diſcourſe was there then? 

Capt. P. Sir George Barcley came in, and ſaid, 
he was afraid the Thing was diſcovered; I told 
him I fancied not, for if it had, we ſhould not 
have been in that Houſe at that time. Then, 
ſays he, let us go on, and try another Day. Sir 
William Parkyns was asked if his Horſes were come 
to Town: He faid they were come to Town that 
Night. Said I, I have had a Misfortune with m 
Horſes, two of them are fallen lame, and won't 
be fit for Service. Says he, if I had known that, 
1 could have brought more Horſes out of the 
Country: But, ſays he, I will ſend to Mr. Lewis, 
who was Gentleman of the Horſe to my Lord 
Feverſbam, and I believe he can help us to more 
Horſes; he will be with me to morrow Morning, 
and I'll get a Note from him for two more. In 
the Morning I ſent to him, and he ſent mea Note 
for two Horſes to mount my Men, and he ſent 
me Word Mr. Lewis could help me to two or three 
others, that they were all three ſaddled, and 
one was accoutred with Holſters and Piſtols, 
but the other two had only Saddles. I did not 
ſee Sir Milliam Parkyns on Saturday the 22d, but 


I met ſome of my Friends, who were to go along 
with me upon this Enterprize, and we had firſt 


Notice that the Guards were gone abroad, and 


Captain Porter no 


glad: But when we had Notice that the Kin 
did not go, we were afraid the Thing was 4 
vered, and I went out of Town, and 1 did 
3 ſee any of them afterwards, till they were 
taken. 

Mr. Att. Sen. Pray Capt. Porter, have you heard 
any thing from Sir William Parkyns of his having 
a Commiſſion from King James? 

| Capt P. I had heard Captain Charnock ask Sir 
Sir William Parkyns, why he did not go along with 
us in this Expedition? he ſaid he did not go 
becauſe he could not go. f 

Mr. Att. Gen. Was he not to be one in the Num- 
ber that was to act in the Aſſaſſination? 

Capt. P. No, he ſaid he had other Buſineſs to do, 


he had a Regiment to look after. 


L. C. 
Lewis ? 7 

Capt. P. I had never a one, only Sir Millam par- 
Ens ſent me Word, if T wanted I might have three 
for I had told him I would not ſend for them, til 
I heard whether the King went abroad, and then 1 
had Notice that the King did not go. 

Mr. Att, Gen. Had you a Note for them? 

Capt. P. Not for thoſe three Horſes, but Cray. 
bourn 1aid he had a Note for two Horſes. 

1822 Did he ſay he had a Note from 
Fs | 

Capt. P. No, I don't fay fo, Sir William ; Cran- 
bourn told me, he had a Note whither to go for 


them. 
Will you ask him any Queſtions, 


How many Horſes had you from 


L. C. 7. 
Sir Wi liam ® 

Par. No, my Lord. 

uryman. My Lord, I defire he may be asked, 
Whether at any of thoſe Meetings there was 
any Diſcourſe of the Aſſaſſination beiore Sir 
William Parkyns ? 

L. C. 7. What fay you to that, Captain 
”_ ? 

pt. P. Yes, he was at all the Meetings and 
Conſultations, 2 | F 

Turym. Pray my Lord, I deſire to know, whe- 
ther Sir Milliam Parkyns diſcourſed of it himſelf, 
and what he did ſay about it? 

Capt. P. I cannot ſay exactly, what he did ſay 
in particular, only he agreed to it, and was to fur- 
niſh five Horſes for it, and ſaid it was neceſſary 
to be done; for it would bring the King in more 
eaſily, though he could not perſonally engage in it 
himſelf, becauſe he had other Buſineſs, he was to 
look after his Regiment. 

Mr. Sol. Gen. If Sir William Parkyns will ask 
eſtions, we will go on to our 
next Witneſs, which is one Abraham Sweet, whom 
Mr. — mentioned. 

( He was brought in and fworn. } 

Mr. Sol. Gen. Mr. Sweet, will you give the Court 
and Jury an Account, what Sir William Parkyns 
{aid to you about King Fames's Landing? 

Mr. At. Gen. Pray, will you give an Account 
what Diſcourſe you had with Sir Miiliam Parkyns, 
the Priſoner at the Bar, about King Fames's re- 
turning and landing with French Forces? 

Sweet. Sir William Parkyns did tell me, that he 
did expect King Fames's Landing, and he faid his 
own Troop was compoſed of old Soldiers. 

Mr. Att. Gen. How long have you known Sir 
William Parkyns ® 

Sweet, This three Years. 


Mr. 
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Mr. At. Cen. Pray tell the Time when this Diſ- 
courſe was, about what Time was it ? | 

Sweet. This was fince Chriſtmas, about Chriſt- 

as laſt. 
f Mr. At. Cen. Where was it that you had this 
Diſcourſe? 

Sweet, It was about his own Houſe. 

L. CJ. What Diſcourſe ? 2 

Sweet, We were talking about King James's 
coming. 

L. C. J. Who told you, that King James was 
coming ? 

Sweet. Sir William Parkyns. 

Mr. At. Cen. What did he fay ? 

Sweet, He ſaid he had bought a great many 
Saddles, thirty Saddles ; and that his own Troop 
was compoſed of all old Soldiers. 

Mr. At. Gen. Did he tell you of any Aſſurance 
that he had of King Fames's Landing? 

Sweet. Yes, he ſaid he had the King's Word 
for it. 

Mr. At. Gen. Was there any Diſcourſe be- 

tween you about any Journey that Sir lian 
was to take ? 
Sweet. Yes, he did tell me he was to go into 
Leiceſterſhire, and was to meet ſeveral Gentlemen 
in Leiceſterſhire; and he did go, and after he 
came back again, he ſaid he had met his Friends, 
and all was well, and that the Weſt was as much 
inclin'd to King Fames's Intereſt as the North, 
and that a Lord's Brother was concerned. 

Mr. At. Gen. What other Diſcourſe had you 
about this Matter ? 

Sweet, Nothing elſe, as to Particulars, that I 
can remember. 

Mr. At. Gen. What Orders had you to come 


up to Town in February, and when, and from 


whom ? 

Sweet. Sir William Parkyns ſent for me, and he 
ſent me a Letter about the 11th of February, 
that I fhould come to him the next Day, and I 
did come the next Day. 

Mr. At. Gen. Whither did you come? Where 
did you find him ? | 

Sweet. At his Lodgings in Norfolk-ſtreet, at the 
Houſe where Mr. Charnock lodged ; and after J 
had ſpoken with Sir Ji/liam Parkyns about the 
Letter which he had ſent me to come up, he 
told me, that the Buſineſs that he had deſigned 
for me, he did not think fit I ſhould do, becauſe 
of my Family. 

Mr. At. Gen. Pray, what Directions had you 
from him, what you were to do when you went 
into the Country ? 

Sweet, When I went into the Country, he or- 
der'd me to go to his Houſe, and ſend up three 
of the {trongeſt Horſes. 

Mr. At. Gen. When was this, do you ſay ? 

Sweet, It was in February. 

Mr. At. Gen. What Time in February ? 


Soeet. The Eleventh or Twelfth, which was 


IF edne/day ; and at my going away, he told me 
if I had not a Letter from him, the Friday fol- 
lowing I ſhould come to Town again. I did come 
to Town again, and then he asked me, if I had 
made Proviſion for my Family? I told him, no; 
then he asked me, why 1 came up to Town? he 
told me I might go into the Country again on 
the morrow Morning. 

L. C. 7. What did he tell you? | 

Sweet. He ſaid I might go back again into th 
Country, I came upon the Saturday Morning to 
Vor, IV. 
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Mr. At. Gen. Pray, what Day was that Sa- 
turday ? 

Sweet. I believe it was the 13th or 14th of 
February. 

Mr. At. Gen. You fav, Hedneſday was the 12th. 

Sweet. Yes, I believe Hedneſday was the 12th, 
and I came to Town the Friday after that 12th, 
that was the 14th, and on the Saturday I went 
home again. | 

Mr. At. Gen. You ſay you came to him on the 
Saturday Morning, what paſſed between you then? 

Sweet. I went the next Morning to Sir Milliam 
Parkyns's Lodgings, but he was gone out, and 
had left Word, that I muſt come again about 
Eleven. of the Clock : I did go about that Time, 
and he was not come in, and there I met one 
Mr. Chambers, and one Mr. Lee, whom I had 
{een there the Night before. 

Mr. At. Gen. And what Diſcourſe had you 
then with them ? 

Sweet. We had little Diſcourſe, for I had only 
ſeen them the Night before ; but I think Cham- 
bers told me he had been at Kenſington, and I 
deſired to know what News there ; and he told 
me Milliam kept as cloſe as a Fox; and he ſhew'd 
me his Wounds, and ſaid thoſe Wounds wanted 
Revenge. 

Mr. At. Gen. Where did he ſay he received 
thoſe Wounds ? 

Sweet, At the Boyne. 

Mr. Sol. Gen. Pray, Mr. Sweet, did he tell you 
for what Uſe his 'Troop was ? 

Sweet. He did not tell me poſitively ; but I 
underſtood it to be to join King James when he 
landed. 

Mr. Soll. Gen. Pray, Sir, where did you dine 
that Saturday ? 

Sweet. With Sir //illiam Parkyns, and Mr. 
Charnock, and Chambers, and one or two more 
that I did not know. | 

Mr. At. Gen. Will you ask him any Queſti 
Sir William ? . 

Parkyns. Did I tell you, Mr. Sweet, that I had 
a Troop of Horſe ? 

Sweet. I will tell you your own Words, and 
no other: You faid, Your own Troop was com- 
pos'd of old Soldiers. 

L. CJ. Pray let me ask you one Queſtion : 
How many Horſes were you to bid the Man to 
bring up to Town? 

Sweet. Three, my Lord. 

Mr. At. Cen. And were they not his ſtrongeſt 
Horſes ? 

Sweet. Yes, my Lord, they were. 

Mr. At. Gen. Did he ſay any thing to you 
about Voluntiers ? 

Sweet, Yes, he ſaid there were ſome Gentlemen 
that were Captains and old Officers, that would 
be Voluntiers under him. 
 Parkyns., Pray, where were thoſe Words 
ſpoken ? 

Sweet. Either in your Houſe or in the Garden, 
I can't tell directly which, but ſome where about 
your Houle it was. | | 

Par. Where is that Houſe ? 

Sweet. In Hertfordſhire. | 

Par. Then 1 am in your Lordſhip's Judg- 
ment, whether Words ſpoken in Hertfordſhire 
can be an Evidence of a Treaſon acted here 
in Middleſex ? 

L. C. 7. Sir William Parkyns, if there be a De- 
ſign to kill the King, and there are ſeveral O- 

4 L 2 vert- 
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vert-Acts to prove that Deſign, and one is in 
one County, and another is in another County, 
the Party may be indicted in either of the Coun- 
ties, and Evidence may be given of both thoſe 
Overt-Acts, though in ſeveral Counties. It is 
true, you being indicted in Middleſex, makes it 
neceifiry that ſome Evidence ſhould be given of 
ſome I hinzs done in Middleſex, as there is; as 
vour Necting at Mrs. Mount joy's, and at the Nag's 
Head in C vent-Harden, and the Sun in the Strand, 
where were ſeveral Conſults, which are Overt-Acts 
of the ſame treaſon ; and if Treaſon be commit- 
ted in ſeveral Counties, the Party may be indict- 
ed in any one, and the Evidence may be given of 
Facts done in all. 
Par. Then, Mr. Sweet, you do not ſay that I 
had raiſed a Troop, or would raiſe a Troop. 
Sweet. J told you your own Words, that your 
Troop was made up of old Soldiers. 
L. C. F. But yet I muſt tell you further, Sir 
Il illiam Parkyns, if I remember right there is 
Evidence given of a Diſcourſe you had in Nor- 
folk-ſtreet, where you lodg'd, and that is in 
Middle ſex 8 8 
Par. My Lord, I did not obſerve that he ſaid 
any thing of me about Norfolk-ſtreet. 
- Mr. At. Gen. Ves, this is what he ſays: You 
told him you had thought of a Buſineſs for him, 
but you would not engage him in it, becaule of 
his Family, 
Par. Pray, Mr. Sweet, did I tell you any thing 
what you were to do ? | 
Sweet. No, Sir, you did not. 3 
Parkyns. IJ hope the Jury will take Notice of 
that: 1 did not tell him any thing that he was 


to do. 
L. C. F. Well, that was no great Matter. Will 


you ask him any more Queſtions, Sir? 

Par. No, my Lord. 

Mr. Sol. Gen. Then our next Witneſs is James 
Eubank, 

(Nl ho was ſworn.) 

Mr. Att. Gen. 
Parkyns ? 

Enbank. Yes, he is my Maſter. 

Mr. At. Gen. What Servant was you to him? 

Eubank, I was Groom to him. 

Mr. At. Gen. How long have you been his 
Groom ? 

Eub. Not a Twelvemonth yet. 

Mr. At. Gen. Pray, firſt give an Account what 
Journey you took with him. 

Dub. I went into Leiceſerſbire with him. 

Mr. At. Cen. Pray, tell us what you know of 
that Matter. 

Eub. Ves, my Lord, we went from our own 
Houle to Souy-Stratford, and there we lay all 
Night. 

Mr. At. Cen. What Time was this? 3 

Eb. I cannot tell the Day of the Month, it 
was in Fanuary. | 

Mr. At. Cen. What Day of the Week was it? 
Hub. It was on a Thurſday. 

Mr. At. Gen. And where did you go from 
Stony-Stratford © i | 

Eub. We came the next Day to Leiceſter, 

Mr. At. Gen. Who went with him? 

Eub, One Captain Scudamore. 

Mr. At. Gen. How long did you tarry at Lei- 
ceſterꝰ | 

Eub. When we came the next Day to Leiceſter, 
we ſtaid there till Sunday Morning. 


Do you know Sir J//lliam 


Mr. At. Gen. What Company came to your 
Maſter when he was at Leiceſter 2 

Eub. Sir, I am a Stranger, I know none cf 
them, I was never there before. 

Mr. At. Gen, Can you remember whether there 
was one Tarbcrongh there? 

Eub. There was one that ſaid his Name waz 
Tearboronugh. 

Mr. At. Gen. Whence did he come? 
ub. He ſaid he came out of Yorkſhire. 

Mr. At. Gen. Who came with him ? 

Eub. There was a Gentleman in black Cloaths 
that ſaid he was a Miniſter. : 

Mr. At. Cen. Did you obſerve any others that 
came thither to your Maſter ? 

Eub. It was Market Day, and I had my Horſes 
to look after ; there were a great many People 
went up and down Stairs, but whether they went 
to him, or no, I can't tell. | 

Mr. At. Gen. When did you come back again 

Eub. We ſtaid there till Sunday Morning, and 
then we came away. 

Mr. At. Cen. To what Place did you go that 
Night? | 

Eub. To a Town call'd Brickbill, and the 
Night following we came home. 

Mr. At. Gen. Who came back with him? 

£16, None but Captain Scudamore, who went 
with him. 

Mr. At. Gen, Whither did you go the next Day? 

Eub. We came to Busby about 8 a-Clock a 
Monday Night. 

Mr. At. Gen. Well, after this, did you bring 
up any Horſes to the George-Jun to your Maſter, 
and when ? 

Eub. Yes, three Horſes. 

Mr. At. Gen. Ay, when ? 

Eub. I cannot tell the Day. 

Mr. At. Gen. What Day of the Week was it ? 

Eub. Upon a Friday. 

Mr. At. Gen. What Month was it in? 

Eub. Indeed, I can't ſay that. 

Mr. At. Cen. Do you remember Valentine's Day? 

Hub. Yes, it was upon that Day. 

Mr. At. Gen. That is the 14th of February, a 
remarkable Day, and was then of a Friday, the 
Day before the Aſſaſſination was to have been 
executed. Whither did you bring them ? 

Enb. To the Ceorge-Inn. | 

Mr. At. Gen. How were they furniſh'd 2 Were 
there Piſtols upon them ? 

Eub. No, the Piſtols were in Town, and the 
Horſes were ſent after my Maſter. 

Mr. At. Gen. Where were the Piſtols left? 

Eub. Indeed, 1 don't know. 

Mr. At. Gen. Pray, when you came to Town, 
did you go to your Maſter, and acquaint him 


with it? 


Eub. Yes, Sir, I did. | | 

Mr. At. Gea. Pray, what did he then ſay to you? 

Eub. He ſaid he thought he ſhould go home 
that Night. | 

Mr. At. Gen. Did he change his Mind ? 

Eub. Yes, for he did not go till Aſonday. 

Mr. At. Gen. Did he tell you he ſhould go a 
Saturday ꝰ 

Eub. Yes, he ſaid he thought he ſhould. 

Mr. At. Gen. Did you come to him to know 
his Mind, and what did he ſay ? | 

Eub. He ſaid in the Morning, he would go in 
the Afternoon, but he did not. 

Mr. At. Gen. Afterwards when did he go? 


Eub, 
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Eub. Upon Monday. | 

Xlr. At. Cen. Who went with him that Aſon- 
day? . 

Eub., One Hylmes, a fat, thick Man. 

Mr. At. Gen. Well, pray when did you come 
to Town again ? 

Env. Upon the Friday following. 

Mr. At. Gen. How many Horſes did you bring 
up then ? | 

Eub, On the Friday following we brought up 
Four ; my Maſter himſelf came up with them. 

Mr. At. Gen. Who came with him ? 

Hub. Mr. Holmes, and I, and another Servant. 

Mr. At. Cen. How were the Horſes furniſh'd ? 

Tub. Every Horſe had Piſtols, 

Mr. At. Gen. What did you bring beſide? were 
there any Boots ? 

Eub None but what we rid in. 

Mr. At. Gen. Where did you leave thoſe Hor- 
{es ? 

Hub. At the George Inn in Holborn. 

Mr. At. cu. What Directions did your Maſter 
give you that Night for going the next Morning 
upon an Errand, and whither ? 

Hub. 1 had no Meſſage from him, but there 
was a Note that I was to carry to Kenſington to 
one Breton, and I was ordered to go to the Gen- 
tleman that lives within a Door or two next the 
Going into the King's Gate, I forget his Name, 
but this Man where Brown lodged belonged to 
the Court, ſome Officer in the Kitchen to the 
King; either a Confectioner, or Cook, or ſome- 
thing, and this Man lay there. 

Mr. At. Cen. What was your Meſſage to him? 

Fn. 1 was to tell him, that I came to ſpeak 
with one Broten, and that I came from a Gen- 
tleman that lay at the Confectioner's in Holbouru 
over-againlt Gray's-Inun. I know the Gentleman 
by Face again if I ſee him. 

Mr. At. Gen. Well, what did he ſay to you? 

Eub, He bid me ſet my Horſe at the Red 
Lion, and he would come to me preſently ; and 
{o he did. Says he, I have no Buſineſs that I 
necd to fend ; but I'll write in your Almanack, 
and you may carry it back and ſhew it him, that 
J will come to Town betwixt nine and ten o 
Clock, I did go back and tell that Gentleman 
at the Confecſioner's. | 

Mr. At. Cen. What kind of Gentleman was 
it ? | 
Fuv. A luſty Man, with a great Noſe, and 


a black Wig, he ſpeaks broad Scotch, and he 


was a ſwarthy colour'd Man, and he had a wide 
Mouth. | 

Mr. At. Gen. What Age was he of? 

Hub. A middle-aged Man. | 

Mr. At. Gen, Pray, what did he ſay to you? 
Hub. He ask'd me if I had ſeen the Gentle- 
man. I told him, Yes. He ask'd me what the 
Gentleman return'd for Anſwer, I told him, he 
had writ in my Almanack, which I had ſhewn 
him, that he would be in Toun between nine 
and ten o Clock. He ask'd me then where I was 
going. I aid, to my Maſter. Says he, tell your 
wag that I will be in my Chamber ready for 

im. 

Mr. At. Cen. Did you go to your Maſter, and 
tell him ſo ? 

Eub. Yes, I did. 

Mr. At. Gen. And what did he ſay to you? 

Eub. He ſaid he deſigned to go home in the 


Afternoon, and therefore bid me go to the Inn, 
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and make ready the Horſes, and know what 
was to pay for them, and he would come by and 


by thither. 
Mr. At. Cen. Did he afterwards come to the 


Inn? 


Eub. Ves, Sir, about three or four o' Clock in 
the Afternoon. 

Mr. Sol. Gen, Pray, who came with Sir Milliam 
Par ns? | 

Eub. One Lewis. 

Mr. At. Gen. Do you know him ? 

Eub. 1 have ſeen him before with my Maſter. 

Mr. At. Gen. What is he? 

Eub. They ſay he is my Lord Feverſham's 
Gentleman. 

Mr. At. Gen. What did he ſay to you about 
any Saddles ? 

Fubank. They ask'd me what Saddles, and 
how many had been ſent in there ; and I faid 
but two. 

Mr. Ar. Gen. What ſaid Mr. Lewis. 

Eub. Mr. Lewis ſaid there muſt be a Miſtake, 
becauſe my Maſter ſaid he had but twenty-two, 
for he reckoned he had more, there ſhould be 
twenty-four in all 

Mr. At. Gen. Did he ſay fo, or Sir Milliam 
Parkyns ? | 

Eub. It was Mr. Lewis that ſaid there were 
twenty-four, to the beſt of my Remembrance. 

Mr. At. Gen. Where were they ſent ? 

Eub. Indeed I know not, I never ſaw any of 
them but thoſe two. : 

Mr. At. Gen. Who delivered thoſe two to you? 

Eub. My Maſter, Sir William Parkyns. 

Mr. At. Gen. Who were thoſe Saddles for ? 

Eu. They were for two Gentlemens Horſes 
that were there. 

Mr. At. Gen. Whoſe Horſes were they? 

Eub. They were not my Maſter's, but they 
ſtood at that Place. | 

Mr. At. Cen. Did your Maſter ever ſpeak to 
you about them, to look after them ? 

Eub. He faid, if at any time I was there, I 
ſhould ſee that the Hoſtler gave them their Corn. 

Mr. At. Gen. Were they your Maſter's Horſes, 
or not ? | 

Eub. Not that T know of. 

Mr. At. Gen. What Time did you go out of 
Town ? 

Eub. I went out of 'Town with them about 
four o'Clock in the Afternoon. 

Mr. At. Gen. When did you hear from your 
Maſter after that ? 

6 Eubank. Upon Monday I had a Letter from 
im ? 

Mr. At. Gen. What was that Letter for? 

Eub. It was to go to my Maſter's Houſe in 
Il arwickſhire, to one Richard Evans that was his 
Servant, to whom he ſent a Letter. 

Mr. At. Gen. What were the Contents of that 
Letter ? ' 

Eubank. I did not ſee what they were, it w 
ſealed. 

Mr. At. Gen. Did you carry that Letter to 
Evans ꝰ 

Eub. Yes, I did. 

Mr. At. Gen. What Time did you come thi- 
ther ? 

Eub. I came there a Tueſday at four o Clock. 

Mr. At. Gen. What did Evans and you do after 
you had read the Letter ? 


Emnb. 
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Enb, We went to fetch ſome Boxes that my 
Maſter had order'd Evans to fetch home. It 
was about two Miles, or more from Home, at a 
Tradeiman's. | | 

wy" At. Gen. What was his Name, was it Hay- 
wood + 

Eub. Yes, I think it was ſomething like that 
Name. 

Mr. At. Gen. Did you go with Evans to fetch 
the Boxes from thence ? | 

Eub. They had a Man that drove the Team 
to fetch them ? | 

Mr. t. Cen. Were they carried in a Team 
then? | 

Eub. Yes, they were. 

Mr. At. Gen. Were you there when the Goods 
were brought back ? | 

Eub. Yes, I was at my Maſter's Houſe. 

Mr. At. Cen. What did they do with them? 

Eub. They buried them in the Garden, Sir. 

Mr. At. Gen. What, in the Boxes? 

Eub. Yes, Sir. 

Mr. At. Gen. How many Boxes was there ? 

Eub. Five or fix, I think, I know not what 
was in them. 1 

Mr. At. Gen. You help'd to bury them, did 


you not ? 
Eub. No; but I was there, I ſaw them bu- 


ried, 

Mr. At. Gen. Did Evans tell you what they 
were? 

Eub. Evans told me they were choice Goods. 

Mr. At. Gen. Evans told you ſo, did he? 

Eub. Yes. | 

L. C. F. What Time of the Day or Night were 
they fetch'd Home? 

Enb. They went away about four o Clock in 
the Afternoon. 

L. C. F. How far is it from Sir J/iliiam Par- 
kyns's Houſe to Haywsod's. 

Eub. I think about three or four Miles, I can't 
tell how far exactly. | 

L. C. 7. What Time did they return? 

Eub. About ten or eleven o'Clock at Night. 
Furyman. My Lord, I underſtand he ſays they 
buried them immediately, was he there, and did 
he help to bury them ? 

Eub. No, 1 did not help to bury them; but I 
ſaw Earth put upon them. | 

Mr. At. Gen. Pray, Eubank, let me ask you 
one Queſtion : The Perſon that lay at the Con- 
fectioner's, did you obſerve whether he had a 


lame Arm, or 3 | 
Eub. No, I ot take Notice of any ſuch 


thing. 

Mz. Sol. Gen. Will Sir Milliam Parkyns ask him 
any Queſtions? 5 

L. C. J. What ſay you, Sir Milliam, will you 
ask him any Queſtions? 

Park. You ſay one Holmes went out of Town 
with me, pray give an Account what Holmes 
that is ? 

Eubank, It is Fat Mr. Holmes, if it pleaſe 
your Honour, he lives at the Golden Key in Hol- 
bourn. 

Park, My Lord, I obſerve this to diſtinguiſh 
it that/it was not, as Mr, Attorney opencd it, 
Major Holmes that is in the Proclamation ; it 
was one that us d to be at my Houle frequently; 
he was at my Houſe all the Summer. 

Mr. At: Gen. You did well to ask him that 


Queſtion ro explain it. 


I. C. J. Will you ask him any more Que- 
ſtions ? | 

Par. No, my Lord. 

Mr. So. Gen, Then our next Witneſs is one 
Thomas Hipwell ; (who was ſworn.) 

Mr. At. Gen. Where do you live? 

Hipwell. At in Warwickſhire. 

Mr. At. Gen. With whom do you live ? 

Hip. I live of myſelf, Sir. 

Mr. At. Gen. Do you know of any Goods that 
were carried from Mr. Haywood's Houle to Sir 
Il :1liam Parkyns's Houſe? | 

Hip. I came from Litchfield Fair upon 4. 
A edneſday, where I had been to carry Goods for 
my Maſter — 

Mr. At. Gen. Did not you ſay you lived of your 
ſelf? I ask'd you before, who you liv'd with; 
who is your Maſter ? | 

Hip. Mr. Haywood. 

Mr. At. Gen. You ſaid before, you had no 
Maſter. | | 

Hip. That is, when he pleaſes to employ me, 
I work for him. | 

Mr. At. Cen. Pray tell what you carry'd from 
Haywood's Houſe, and who came for them. 

Hip. There were, to the beſt of my Remem- 
brance, either ſeven or eight Boxes. 

Mr. At. Gen. Who came for them ? 

Hip. There was one of Sir Milliam Pare 
kyns's Men, one Richard Evans, that was his 
Servant, and one Met ſtoue, that was "Tenant to 
Sir Jillian. 

Mr. At. Gen. Well, how did they come, and 
what did they do ? | 

Hipwell. 'They brought a Waggon and 'Two 
Mares. 

Mr. At. Gen. About what Time was it ? 

Hip. It was about nine or ten o Clock at 
Night when they went away. | 

Mr. At. Gen, What Orders had you from your 
Maſter ? | 

Hip. It was near upon ſeven o' Clock, when the 
Waggon came, and my Maſter wiſh'd me to go 


— — 


to borrow a Mare of at 


I did fo, and I brought the Mare J had bor- 
rowed with me home. | 
l Mr. At. Cen. What was that Mare borrowed 
or? 

Hip. 1 know not. 

Mr. At. Gen. What Uſe was ſhe put to after- 
wards 2 What did you ſee more ? 

Hip. Why, before the Team came (about a 

uarter of an Hour before) to fetch theſe Goods, 
my Maſter told me, that Sir Hlliam Parkyns's 
Men were to come to fetch ſome Bedding and 
other Goods, what they were he knew not, and 
he order'd me, when they knock'd at the Gate, 
to let them in; and I did ſo. . 

Mr. At. Gen. Well, Friend, did they carry 


away any Goods, and what were they ? 


Hip. They were in Boxes, at firſt in three 
Boxes; and then Sir Hilliam Parkyns's Servant 
did knock off the outſide Lining, which was a 
Deal Board, and he drew the Nails, and took 
out of two Boxes three Boxcs a-piece, and two 
out of another: to the beſt of my Remembrance 
I think there were eight, but I am not ture u he- 
ther there were {even or cight. 

Mr. At. Gen. Did they carry them away thit 
Night? 

Hip. Yes, Sir William Parkyns's Man Richard 


and the Tenant carry'd them to the M ago, 
an 
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and I lighted them down with a Lanthorn, ac- 
cording to my Maſter's Order. ; 

Mr. At. Gen. When, what Day was this ? 

Hip. It was Afo-Wedneſday at Night. 

Mr. At. Gen. Then ſet up Mr. Haywood. (Who 
was ſworn before.) Pray give my Lord an Ac- 
count, when Sir Villiam Parkyns's Goods were 
brought to your Houſe, who brought them, and 
what Directions were given about the careful 


Keeping of them. 


Haywood. My Lord, about Michaelmas laſt, 
Sir William Parkyns's Man came to me with a Let- 
ter trom one Mr. Charnock, and the Effect of the 
Letter, was to deſire the Favour of me to lodge 
ſome Goods of Sir William Parkyns at my Houſe ; 
for he was taking his Servants from his Houſe, 
and he was loth to leave his Goods in an empty 
Houſe, and he deſired me to let them lie at my 
Houſe, which I did. 

Mr. At. Gen. How were they put up ? 

Haywood. 1 think in three Cheſts, pretty big 
Cheſts, nailed up and tack d; and there was a 
Bed, and Bedding, and a Piece of Tapeſtry or 
two. | 

Mr. At.Gen. Pray, did that Letter come from 
Mr. Charnock ꝰ 

Haywood, Yes, Evans, Sir William Parkyns's 
Man brought it me. 

Mr. At. Gen Pray, Sir, how are you related 
to that Mr. Charnock * What Kin is he to 

ou ? 
2 Haywood. 1 married his Siſter. 

L. CJ. You took the Goods into your Cuſto- 
dy upon that Letter from Charnock : 

Hayw. Yes, my Lord, I did. 

Mr. At. Gen. Pray, will you give an Account, 
whether you were in 'Town before this Diſco- 
very, and had any Diſcourſe with Mr. Charnock 
or Sir William Parkyns about theſe Goods? When 
did you ſee Mr. Charnock afterwards ? 

Hayw. I came up to London the 16th Day, 
and I was in London the 17th, 18th, and 19th; 
I think thoſe three Days ; and I went to ſee Mr. 
Charnock at his Lodgings, but I was hardly with 
him a Quarter of an Hour: I told him Sir iI. 


tiam Parkyns had ſent ſome Goods to my Houſe, 


and I deſired to know when he would fetch them 
away. Says he, I can't ſay when J ſhall fee him 
again. Said I, I ſhall have ſome Buſineſs at the 
— and I will meet you at the Temple Coffee- 
Houſe. Says he, I will meet ; And bring Sir 
William Parkyns with you if you can, ſaid I: 
He came about eight or nine o'Clock on Tueſday 
Morning; ſays he, Sir William Parkyns is at my 
Lodgings, juſt a going out of Town, and would 
deſire to ſee you. So I went up, and Sir William 
Parkyns was ready to go out of Town: I told 
him I had ſome Goods of his at my Houſe, and 
1 defired to know how he would diſpoſe of 
them ; what he would do with them : He would 
take them away, he ſaid, the firſt Opportunity, 
or to that Effect. 

L. C. J. When was this, what Month? 

Hayw. It was in February laſt. 

L. C. J. What Day? 

Hayw. I think it might be about the eighteenth 
Day. 
L C. J. It was you that deſired to have them 
taken away, it ſeems, was it not ? 

Hayw. I asked him when he would take them 
away, or what he would do with them. 

L. C. J. And what Anſwer did he make ? 
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q Hayw. He faid — ＋ them away the 
rſt Opportunity, as ſoon as he could diſpoſe of 
. to that Effect. 1 

Mr. At. Cen. Now, when you came home, tell 
us who came for thoſe Goods, and when. 

Hayw. I think it was upon a Shrove-Tueſday 
that I came home, and my Wife faid Sir Willian 
Parkyns had ſent for his Goods, and deſired to 
have them away, but that ſhe had made Anſwer, 
I was not at home, but ſhould be at home ſoon, 
and then he might have them away. The next 
Day I came home from Litchfield Fair, about 
five or ſix o Clock at Night: It was Aſb-HWedneſ- 
day at Night when I came home, and the Man 
came to me between fix and ſeven, and told me 
his Maſter deſired to have the Goods away. I 
told him he might have them when he would ; he 
ſaid he would have them away that Night. I 
told him it was an unſeaſonable Time: But, 
ſays he, the Waggon is a coming, and I deſire 
you would give me leave to take them away 
which I did: Then he ſaid he had but two 
Horſes, and he deſired me to lend him a Horſe, 
which I did, and he took the Goods, and went 
away with them ; but for what he did afterwards 
with em, I know nothing at all of it. 

Mr. Sol. Gen. Then ſwear Mr. Whetſtone. 

(Which was done.) 

Mr. At. Gen. Pray Sir, do you give an Account 
when you went with Evans to Haywood's Houle, 
and what happened. 

Whetſtone. His Man came to me 

Mr. At. Gen. Whoſe Man? 

Whetſtone. Sir William Parkyns's Man, to de- 
fire me to go to Mr, Haywood's to fetch ſome 
Goods of Sir William Parkyns, ſome Bedding 
and ſome odd Things, which I did; and, ſai 
he, I will go the next Way to the Houſe, and I 
will meet you before you can get thither ; and 
he did meet me half a Mile off the Houſe, and 
told me I muſt ſtay, and not come to the Houſe 
till it was Night, till it was later. 

L. C J. Who told you fo > 

Whetſtone. Sir William"Parkyns's Man told me 
ſo; ſo he went forwards to the Gate, and then 
came back, and called me to come in ; then we 
went to the Houſe, and loaded the Waggon with 
Boxes and Bedding that was there. 

Mr. At. Gen. How many Boxes were there? 

Whetſtone. I cannot tell whether there were 
ſeven or eight. 

Mr. At. Gen. Whither did you carry them? 

Whetſtone. We carried them to Sir William 
Parkyns's Houſe. 

Mr. At. Gen. What was done with them? 

Wheiſftone. There they were put into the Ground 
by the Wall Side, where they were found. 

Mr. At. Gen. Why; was you preſent when they 
were found ? 

Whetſtone. Yes, I ſaw them dug up. 

Mr. At. Gen. Then you can give us an Account 
of them ; What were they ? | 

Whetſtone. They were Arms. 

Mr. At. Gen. How many were chere ? what 
Quantity ? 

Whetſtone. Truly, I cannot tell. 

Mr. Baker. Where is the ConſtableThomasWatts? 

M atts. Here am I, (He was ſworn.) 

Mr. At. Gen. Are you the Conſtable ? 

Watts. Ves, Sir, I am the Conſtable, and ſearch'd 
Sir William Parkyns's Houſe, and upon ſearching 
in the Garden I found ſome Arms there. = 


* 


3 
— * * 0 - 8 * 
*-% x. 44—- — e 1 * Pr . f » —_— — A => 
— _—_— — — on — —— — r £ — — — Mo >: - _—_—_— 
U 


* — 
—— — — 


> - 


6 wm... 7: 8 
—_ 


AE. 23 - 
— — 2 4 
5 —— —AE᷑2 2 — 


9 
* * — TS 
r 


* — 
— 

* * —— 
— _—_ 


* 


= 
* 
—— 2 ů ů * 2 
—— — 


*** 
Fr 
"a 


Mr. At. Gen. Pray what Quantity of Arms did 
you find there ? | 
Watts. Four Dozen of Swords, thirty-two Car- 
bines, twenty-five Brace of Fiſtols. 
Mr. At. Gen. What kind of Swords were they ? 
IWatts. They were broad Swords, two-edged 
Swords, | 
Mr. At. Gen. Were there any Hilts to the 
Swords? | 
Ilatts. No, but there was a Box of Hilts that 
I ſuppoie was prepared for them. 
Mr. At. Gen. Where did you find them ? 
Waits. In a Border under the Wall by the 
Wall Side. | 
Furyivan. Did you ſee the Boxes broke open, Sir? 
: Hlatts. Ves, Sir, I took them and broke them 
open my own felt. | | 
Furyman. Was Whetſtone by, pray Sir, when 


they were broke open? 


Tatts. He was not there by at the when 
we dug them up; but I brought them tomy 
own Houſe, and there I broke t open, and 
there we ſaw them. 


Mr. At. Gen. Will you ask him any Queſtions, | 


Sir Willigm\?, | 

Parkyns. No, Sir. 5 

Mr. ol. Gen. Then call Turton, Freeman, 
Fielding. (Ii bo were all ſworn) | 
Mr. At. Gen. Pray ſet up Mr. Freeman. 

1 (Which was done.) 

Mr. At. Gen. Where do you live ? 

Freeman. At the George ſun in Holborn. 

Mr. At. Gen. What are you? 
Freeman. I am Hoſtler there. 

Mr. At. Gen. Pray do you give an Account 


what Horſes were kept there of Sir William Par- 


kyns, and how many? FEY? 0 
Freeman. He was a Gueſt to the Houſe all this 
kſt Summer, ſometimes more, {ometimss Ieſs. 
Mr. At. Gen. How was it laſt M inter about 
February laſt, how many Horſes had he then? 
Freem. He had ſometimes three came in, ſome- 
times four, the moſt that ever he had was five. 


- .,.Mr. 1. Cen. What time was that that he had 


five, pray? "TX | , ; | 
Freeman. To my beſt Memory it was juſt the 


Week before the Diſturbance, before the Plot 


3 


broke out. ants nth iroll. bi 
Mr. At. Gen. Before the Proclamation you mean? 
_ Freeman. Yes, before the Proclamation. 
Mr. At. Gen. When was it, what Day of the 
Week was it? 132 * 
Freeman. They came in on Friday Night. 
L. C J. Holt. What ; did five come in then? 
Freeman, Yes, I think ſo. | 
L. C. J. H. Who was with him? 
Freeman. I only ſaw his Groom and another 
Servant. . 
Mr. At. Gen. How were they accoutred? 
Freeman. Four with Holſters and ſmall Piſtols, 
one was a led Mare with a Portmanteau ; and in a 
Horſe-cloth wrapp'd up there was one or two Pair 
of Jack Boots, and, I think, a Collar in one, I 
cannot tell whether there was one Bridle or two. 
Mr. At. Gen. When did they go away? 
Freeman. On Saturday in the Afternoon. 
Mr. At. Gen. Did you obſerve any Perions to 
come there on Saturday Morning? | 
Freeman. There were two Men that were there 
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been I cannot tell, but they had rid pret 
for the Time they were — for the IN 
in in a Swear. | 
Mr. At. Gen. Before this Time that you now 
ſpeak of, u hat Horles came up? can you remem- 
ber how many Horſes came up the Week before 3 
Freeman. The Week before there were ſome 
but how many I cannot remember ; they very 
rarely ſtay'd above a Night. 
Nir At. Gen. Whar do you know of any other 
Horſes that were leſt there? 
Freeman. There were three Horſes that were 
at our Houſe a Week, that were very good Hor- 
ſes, but I do not know whoſe Horſes they were, 
nor the Names of the Gentlemen that owned 
them. The Gentlemen that brought them in paid 
for the Horſes, only the Groom told me his Ma- 
{ter, Sir Hiltam Parkyns, had ordered him to ſee 
the Horſes fed. I never received a Farthing of 
Sir /i/1.am Parkyns, but always of the Groom, 
Mr. At. Gen. Pray, did you obſerve any parti. 
cular Horſe that was brought in there, a Roax 
Horſe ? | | 
Freeman. Yes, there was one Horſe brought in, 
Mr. At. Gen, From whence did that Horſe come? 
Freeman. As was told me, from Montague Houſe, 
Mr. At. Gen, believe you miſtake the Place, 
recollect your ſelf a little. | 
Freeman. Somerſet Houſe, I mean; a Porter 
brought it. | | 
Mr. At. Gen. Are you ſure it was Somerſzt 
Houſe ? | 
Freeman. Yes, it was. 
Mr. At. Gen. Do you know one Lewis ? 
Freeman. I do not know him, perhaps the 
Tapſter does. £4 | 
L. C. J. Holt. How many Horſes came from 
Somerſet Houle ? 1 bs | 
Freeman. Only the Roan Gelding, and a very 
fat Man mounted him, and rid out with Sir Vi- 
liam Parkyus. | 
Par. Pray, Sir, what ſort of Horſe was that 
Bay Gelding that you ſay the fat Man rid upon? 
Freeman. I ſay he rid upon a little Roan Geld- 
ing about fourteen Hands high. | 
Par. But the Bay Gelding, how high was that? 
Freeman. About fourteen Hands high. 
Par. There's your mighty Horſe for Service! 
Freeman. They were no great ſized Horſes 
none of them. e, $i 
Par. And have not youl known theſe Horſes 
to have been mine a great while? 
Freeman. Yes, I have known them to be yours 
a good while. ONE: | 
I. C. J. H. What; was the Roan Gelding Sir 
William Parkyns's ? | | 
Freeman, No, not the Roan, but the others; 
they were no {ſtrange Horſes, they were fre- 
quently there all laſt Summer ; there was no new 
{trange Horſe but the Roan. 
L. C. J. H. Will you ask him any more Que- 


ſtions? 


Par. No, my Lord. 

Mr. Sol. Cen. Then ſet up Mr. Turton. 

| | (Which was done.) 

Mr. At. Gen. Pray will you give an Account 
what you know of Horſes that were ſtanding at 
the George Inn in Holborn ? 9 

Turton. I have known Sir William Parkyns to 


that rid out between two and three Hours ; they have uſed the Inn this four or five Years, ever 
rid out between nine and ten, and they came in ſince the Inn was built; and in laſt February he 


again between twelve and one; where they had came to Town with three Horſes the firſt Time. 
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Mr. Att. Cen. What Day of the Month was that? 
Turton, 1 cannot ſay what Day of the Month, 
but it was about the Week before his laſt coming 
there, which was juſt before the Diſcovery of 


the Plot. 
Mr. Att. Gen. Do you know what Day of the 


Week it was? 

Turton. No, truly I do not, for I keep no Ac- 
count of Horſes going in or out. The laſt time of 
his coming was with about four or five Horſes, to 
the beſt of my Knowledge, and thar was upon 
the Friday before the Plot broke out ; and then 
upon that Friday, Sir J//illiam Parkyus gave order 
to his Groom to get the Horſes ready againſt Satur- 
day Morning? 

Mr. Att. Gen. Did he go out with his Horſes on 
Saturday Morning ? i 

Turton. He did not go out with all the Horſes 
according as he had given order; but two Gentle- 
men rid out with two of the Horſes, and ſtaid 
out about two or three Hours, and came in 
again, as if they had rid pretty hard, the Horſes 
being in a Sweat; and in the Afternoon they all 
went fairly out of Town, and gave out that they 
expected to be in Town on Sunday or Monday 
ſollowing, but they did not return; but then 
came down one Mr. Lewis, I know not that that 
is his Name, only when I formerly belonged to my 
Lord of Oxford, I knew him to be Gentleman of 
the Horſe to my Lord Feverſbam, but I did not 
know his Name. 

Mr. Att. Gen. Had you not ſeen him there be- 
fore? What time did he come? 

Turton. I do not know that I ever ſaw him there 
before ; he was on Saturday in our Yard. 

L. C. J. H. You are asked when Lewis came? 

Turton, The firſt time I ſee him was on Satur- 
day, in the Yard asking for Sir Milliam Parkyns. 

L. C. 7. H. What time on Saturday was that? 

Turton. It might be three of the Clock in the 
Afternoon, about an Hour or thereabouts before 
Sir Villiam Parkyns's Horſes went away; and asking 
for Sir Malliam Parkyns, and he not being there, 
he returned back again; and after they were gone, 
he came again, and I told him they were gone, but 
the Groom had acquainted me, and given me an 
Account, that he would be there again on Sunday 
or Monday. On Sunday in the Afternoon about 
five or fix, Mr. Lewis came to inquire if Sir Mil- 
liam Parkyns's Horſes were come to Town; I told 
him no; and ſo he came again upon Monday 
Morning betwixt eight and nine of the Clock, 
and asked me if I heard nothing of his coming to 
Town; I told him no, I did not hear of his 
coming again. 

Mr. Att. Gen. The Horſes that came up on 
Friday Night, how were they accoutred? 

Tur. Two or three of them had Holſters; I can- 
not ſay but for Piſtols they had four or five Caſe. 

Mr. Att. Gen. Had they no Carbines? 

Turton. No, but only Horſe-Piſtols. 

Mr. Att. Cen. Did you not obſerve any other 
Arms, or other Furniture? 

Turton. I did ſee a Pair or two of Jack- Boots 
that they rid in, but I did not ſee any more. 

Mr. Att. Gen. Were there any that were wrapt 
up in a Horſe-Cloth ? 

Turton. No, I did not ſee any, they were not 
brought into the Houle. 

Mr. Cytoper. Do you know what time the 
Horſes were ſaddled that Day? 

Turton. No, 1 did not. 
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Parkyns. You obſerved, and ſaid there were two 
or three Caſes of Piſtols, did not I always ride 
with Piſtols? | 

Turton. Yes, you ſeldom came without two or 
three Pair when you came with Servants. 

Parkyns. Andas to the Jack-Boots, you ſaid we 
rid in them 

Turton. I ſuppoſe fo. | | 

Parkyns. Wealightedat Mr. John's Houſe, and 
ſo our Boots were ſent thither : And theſe were 
{inall Horſes all of them; pray will you tell the 
Court what fiz'd Horſes they were, was there ever 
a great Horſe among them ? 

Turton. Never a one, I believe, that exceeded 
above fourteen Hands and a half, ſome under 
fourteen, 

Mr. Sol. Gen. Did you ſee the Roan Gelding ? 
what Size was that? 

Turton. A ſmall Pad that might be about thir- 
teen and a half. 

Mr. Att. Gen. Did you ever ſee him come with 
ſo many Horſes before? : 

Jurton. I have ſeen more at the Sword and 
Buckler, when 1 lived there; and he uſed to inn 
there. 

Mr. Att. Gen. How many have you ſeen at the 
Sword and Buckler? 

Turion. 1 have ſeen four or five at a Time, but 
this is many Years ago, ſeven or eight Years ago, 
when he uſed to keep his Coach and four Horſes, 
and come up with ſeveral ſaddle Horſes with him. 

Mr. Att. Gen. How long have you lived at the 
—_— Inn? 

urton. About two Years. 

Mr. Att. Gen. Did you obſerve any other Hor- 
ſes that ſtood there ? 

Turton. 'There were two that were pretty ſizeable 
Horſes, larger than any of Sir William's own. 

Mr. Att. Gen. Whoſe were they? 

Turton. I cannot tell. 

Mr. Att. Gen. Did any Body own them? 

Turton. I don't know who owned them, there 
was one that paid for their Meat, and took them 
away. 

Mr. Att, Gen. Who is that ? 

Turton. Truly, Sir, I cannot tell, I do not know 
who he was; I never ſaw him in my Life. 

Mr. Sol. Gen. Has Sir William Parkyns, any more 
Queſtions to ask him ? 

Parkyns. No, Sir. 

Mr. Att. Gen. Then, my Lord, we ſhall call no 
more Witneſſes, unleſs he gives further Occaſion, 
we leave it here till we hear what he ſays to it. 

L. C. F. Sir William Parkyns, Mr. Attorney Ge- 


neral, and the King's Council have done; now is 


your time to make your Defence. 

Parkyns. My Lord, I rely upon your Lordſhip 
for my Defence; for I am ignorant of theſe Pro- 
ceedings ; I rely wholly upon your Lordſhip, to 
give a true Account of them to the Jury: I hope 
your Lordſhip is ſo juſt, that you will repeat 
the Evidence to the Jury as it is, and no other- 
wife. But I do not obſerve, that as to the Aſſaſſi- 
nation there is more than one Witneſs, and that 
is Captain Porter: There is not a Tittle more! 
and as to that, I ſuppoſe your Lordſhip will de- 
clare to the Jury, that I was not concerned in 
it; and Captain Porter declares, I was to have no 
Hand in it, only I was to furniſh five Horſes, 
and accidentally I was at ſome Meetings, but he 
does not declare that I was to do any thing in 


particular, 
4 M IL. C. J. 


explain himſelf. 


| Soldiers. 
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L. C.F. Yes, yes, you agreed upon the Debates 
to the ſeveral Reſolutions of Aſſaſſinating the 


King, and ſaid, that it was neceſſary and fit to 


take him off. | 
Parkyns. Still, that is but one Witneſs, I de- 
ny it utterly, and the Law ſays poſitively there 


| ſhall be two Witneſſes. 


L. C J. Not to every Overt-Act, there is no 
Law ſays ſo. | 

Parkyns. As to the Aſſaſſination there is but 
one, no other but he; and fo as to the Regiment 
he did not ſay that I was to raiſe a Regiment; 
but that he was told by a Gentleman that I had 
been deſired to be in the Matter, but I would 
not, becauſe I had engaged in another Buſineſs, 
about a Regiment; but this was all but hear- ſay. 

L. CJ. Yes, he ſaid you owned you had a Re- 
giment. Beſides, it is ſaid, you owned you had 
your Saddles, and your Troop conſiſted of old 
Soldiers. | 

Parkyns. No, Captain Porter never ſaid ſo. 

Mr. Att. Cen. That was Sweet. 

L. CJ. You told Porter, you had a Regiment 
to look after. 

Parkyns. Capt. Porter is here, I deſire he would 


L.C.F. Yes, and you told Seer, that your 
Troop conſiſted of old Soldiers, and that you ha 
-bought thirty Saddles, . 

Parkyns. My Troop, aye! But ſtill there was 
nothing of a Regiment; nor did they ſay I had 
raiſed a Regiment, or a Troop, or was to raife a 
Regiment 

Sweet. You told me your Troop conſiſted of old 
Soldiers. I did not ſay that you ſaid you had 
raiſed or wou'd raiſe, but it did conſiſt of old 


L. C J. He fays that which makes it plain, 
that you were to have a 'I roop, or had a Troop, 
ſine of old Soldiers, beſides Voluntiers that 
had been Officers: and that you had bought a 
great many Saddles, thirty Saddles; and you were 
to go into Leiceſterſhire, and accordingly you did 
go, and upon your Return, you did givean Ac- 
count that all was well, and the Heſt was as well 
inclined to King James's Intereſt as the North. 

Parkyns. 'T hat I went into Leiceſterſhire, and 
met ſeveral Gentlemen, and that they were all 


well inclined; I hope that is no Evidence of 


Treaſon againſt me: every Body ought to be well 
inclined. 
I. C 7. Aye! but they were all well diſpoſed 
or inclined to King Fames's Intereſt. _ 

Parkyns. He did not fay ſo; if your Lordſhip 
pleaſes to call him again. 

L. C. F. Call him again. 

(Sweet was /et up again.) 

Mr. Sol. Gen. What did Sir Milliam Parkyns tell 
you of his Journey into Leiceferſhire ? | 

Sweet. He ſaid he had been there, and had met 
his Friends, and all was well. 50 

L. C 7. What did he ſay? Did he name 
King James ꝰ 

Sweet. He did not name King James to me at 
that time. 


L. C. 7. What was the Diſcourſe about, that 


they were all well inclined to? 


Sweet. He always named it the King's Intereſt, 


and did not name King James, but I underſtood 
it, and always took it to be King Fames he meant. 

Mr. Mountague. What did he ſay of the North 
and Vet? 


Sweet, He ſaid that the ft was as well inclin'q 
to the King's Intereſt as the North, 

Mr. Att. Gen. What did he ſay before he went? 

Sweet. He told me he was to go into Leiceſter. 
ire, to meet ſome of the King's Friends. 

Parkyns. Pray, recollect yourſelf, and conſider 


_ what you fay. 


Sweet, He ſaid ſome Gentlemen rid as far to 
him, as he did to meet them. 

Mr. Att. Gen. Was that the Time he talked 
about the Troop? | 

Sweet. No, that was before this 'Time. I can. 
not remember the particular Time; it was at 
his own Houſe, and Captain Scudamore was 
with him. | 

Mr. Att. Cen. When was the Diſcourſe about 
King Fames's Landing ? 

Sweet, He told me that he believed now that 
King James wou'd land, he ſaid he had his own 
Word for it, it was about Chriſmas. | 

Mr. Att. Cen. What did he ſay about Prepara- 
tion for it? 

Sweet. He ſaid his own Troop was to conſiſt of 
all old Soldiers. 

IL. C. F. Did he tell you he had a Troop? 

Scoeet, I ſpeak his own Words; he ſaid, My 
Troop conſiſts of all old Soldiers. 

L. C. F. Was it conſiſts, or will conſiſt, though 
I think there may be no great Matter of Diffe- 
rence in this Caſe ? | 

Parkyns. Yes, my Lord, but there is a great 
deal, ſure, for il conſiſt ſhews nothing yet 
done, and all is but Words. SETS 

L. C. J. Sweet, Anſwer to Sir William Parkyn;'s 
Queſtion. 

Sweet. I tell your Lordſhip, I repeat his own 
Words, my 'Troop conſiſts or is compoſed of all 
old Soldiers. 

Mr. Cowper. What did he fay of Voluntiers? 

Sweet, He ſaid, there were ſome Gentlemen 
that would go along with him as Voluntiers, that 
had been old Officers. 

Mr. Cowper. Pray, let me ask another Queſtion ; 
when he diſcourſed of the preſent King, by what 
Name did he uſe to ſpeak of him ? 

Sweet. He called him by the Name of the 
Prince of Orange. 

Parkyns. Pray, recolle& yourſelf, Mr. Sweet, 
and think of what you ſay, ſince he was declared 
King, did I ever call him Prince of Orange? Iam 
_— Life, and pray ſpeak nothing but the 

ruth. 


L.C. 7. Conſider, and anſwer the Queſtion, 


what did he uſe to call him? 


Sweet, Truly, my Lord, I am not poſitive asto 
that, I underſtood it ſo. I never knew that he 
allowed him to be King of England. | 

Parkyns. Did you ever hear me call him Prince 
of Orange, ſince he was King? 

L. C. 7. Look ye, Sir, how long have you been 
acquainted with him? 

Sweet. About three Years, my Lord. | 

L. C. 7. Well, that is long ſince his Majeſty was 
declared King; have you ever heard Sir //"//ia 
Parkyns call this King Prince of Orange? 


Sweet. I am not poſitive in that, but I under- 


ſtood he did not allow him to be King. 
Mr. Sol. Gen. You frequently diſcourſed with 
him about the Government it ſeems; pray what 
did he uſe to call him? | | 
Sweet. I have heard him call him King Milian 
and the little Gentleman. 
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Parkyns. When ever did you hear me call him 
the little Gentleman? Mr. Sweet, pray, when you 
are upon your Oath conſider well, and recollect 
yourlelf, and don't anſwer raſhly and ſuddenly, 
but think of what you ſay. I always expreſs d 
myſelf, when I had occaſion to ſpeak of him, 
and called him King Milliam, as other People ute 
to do, I never uſed the Words, little Gentleman, 
nor Prince of Orange neither. 

L. C J. Did you ever hear him call him other- 
wiſe than King Hilliam? 

(He panſed a while.) 

L. C. J. Pray ſpeak the Truth, and no more. 

Sweet, I have heard him call him Prince of 
Orange. ; ws 

L. CJ. But you have heard him call him King 
William too? 

Mr. Sweet. Yes. 

Mr. Cowper. But pray, when he ſpoke of the 
King, what King did you underſtand by it ? 
Sweet, I uſed to underſtand King James. 

Parkyns. Whar is that to me what he under- 
{ſtood ? | 

L. C7. But I would obſerve to you one thing, 
when you came from Leiceſterſbire, you ralxed 
how well diſpoted they were to the King's Inte- 
relt ; he ſays, he underſtood that King to be King 

ame , and you ſaid the Ii was as well diſpoſed 
as the North; pray now were you imployed by 
King 1/7/l;am to ſee how the Gentlemen ſtood 
affected to him? 

Parkyns. No, nor by King James neither. 

L. C. J. Why then ſhould you concern yourſelf 
for the King's Friends, in the Jeſt and the North ® 

Parkyns. I never was in the Jeſt in my Life, and 
therefore I can't tell why I ſhould tell him any 
thing about the JA. 

Mr. Att. Gen. Pray, Sir, when was it that Sir 
Milliam Parkyns ſpoke about the King's landing? 

Sweet. It was about Chriſtmas, he ſaid he believ- 
ed he would land. 

Par- yns. Did I tell you poſitively it would be 
ſo then? 

Mr. Att. Gen, He tells you he ſaid you did be- 
lieve it, for you had it from his own Mouth. 

Parkyns. That ſhews it is not probable I ſhould 
tell him ſo, that I ſhould have it from his own 
Mouth, carries fuch an Improbability with it, that 
the Evidence is Felo de fe, it deſtroys itſelf. 

Mr. $91. Gen. He does not ſay you had it from 
his own Mouth, but that you had his Word for 
it, and this being about Chri/mas, long after our 
King was returned, it could mean no other King 
but King James. 

L. C. 7. Look you, Sir illiam Parkyns, there 
is another thing I would obſerve, why did you ſend 
your Man to Kenſington to one Brown © Who is 
that Brown, and what was the Man that lodged at 
the Confectioner's in Holborn ? 

Parkyns. I cannot tell who it was, I know nei- 
ther Brown nor the other Man, but I ſent my Man 
at the Requeſt of Mr. Charnock, who lodged in 
the 1ame Houſe with me; he deſired he might 
go upon an Errand for him to Kenſington, and I 
directed him to go upon ſuch an Errand, for he 
was formerly Mr. Charnock's Servant, and I de- 
fired him to go of the Errand if he requeſted it. 

Who theſe Men were, I know not, neither of them, 
nor any of their Buſineſs. 

L. C. J. But he was bid by the Man that lodg- 
ed at the Confectioner's to tell his Mafter that he 
would ſtay within for him. hes 
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Parkyns. That might be Mr. Charnock, for he 
was his Servant once. 

IL. C. F. But he ſays he carried the Meſſage to 
you, and you received it. Well, have you any 
more to ſay? 

Parkyns, My Lord, I think there is but one 
poſitive Evidence of any one Overt Act. 

L. C. F. Yes, what do you think of the Deſign 
of bringing in King James, and conſulting about 
it, and aſſiſting in the Invaſion, and preparing 
a Troop, and providing Arms and Hories? Are 
not theſe Overt Acts? Do you think your having 
a Troop of old Soldiers is no Overt Act? 

Parkyus. There is no poſitive Proof of any 
Troop or any Arms. 

IL. C. J. lt is proved there were Arms ſent by 
you at Michaelmas laſt to Mr. Haywood's, Char- 
ncck's Brother in Law, and theſe lay there till 
Aſb-wedneſday laſt, after your Name was in the 
Proclamation, and then they were removed in the 
Night, and buried at your Houſe, and were 
taken up there, and here is an Account given what 
Arms they were, four Dozen of Swords, twenty- 
five Pair of Piſtols, thirty two Carbines. 

Parkyns. Firſt it does not appear when theſe 
Arms were bought, nor for what Intent they were 
brought from Haywocd's. 

L. C. J. But what Uſe had you, a private Man, 
for fo many Arms? and then your going into Lei- 
ceſterſbire to meet ſome Gentlemen, and your 
given an Account how they ſtood affected to the 
King's Intereſt, whether that be underſtood for 
the Intereſt of King James, I mult leave to the 
Jury, ſince you give no Account that you were 
imployed by King William. | 

Parkyns. My Lord, I went upon my private 
Occaſions, and then talked of News as other 
People do. 

L. C. 7. But when you returned back again, you 
declared all was well, and gave an Account how 
Perſons were diſpoſed in the Heſt and North. 

Parkyns. Is there any Perſons named, or Parti- 
culars? Can it be an Overt-Act of Treaſon for 
me to diſcover my Acquaintance? 

L. C. 7. But your going with that Deſign to en- 
gage in an Intereſt againſt the King and for the 
late King. 

Parkyns. He does not ſay diſcovered my Deſign. 
I went to meet with ſome Friends of my own. 

L. C. J. Did he not tell you he was to go into 
Leiceſterſhire ? 

Sweet. Yes, he did ſo. 

IL. C. 7. Did he tell you to what purpoſe? 

Sweet. He ſaid he was to go to meet ſome of the 
King's Friends. 

Parkyns. Did I tell you who? 

Sweet. No. 

L. C. 7. But there was a Lord's Brother, what 
did he tel] you of that? 

Sveet. He ſaid all Things were well, and the 
Heft was as well inclined as the North. - 

L. CJ. To what? 

Sweet. To the King's Intereſt. 

L. C. J. Treby. You ſpoke of a Lord's Brother 
that was concerned ? 

Sweet. He ſaid ſeveral Perſons of Quality in 
the Ii eſt were concerned, and a Lord's Brother 
was among them. 

Juryman. My Lord, I deſire he may be asked, 
when he ſaid the King would land, what King 
he meant, whether he named the late King, or 


King James. 
771 2 L. C. F. 
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L. C. 7. Well, Anſwer that? when he diſ- 
courſed to you of the King's landing, did he 
name the late King James ? or did he ſay the late 
King James * 

Turym. Was he mentioned in the Diſcourſe ? 

Sweet. He never uſed to mention King James 
to me, but only the King, which 1 underitood 
always of King Fares. | | 

Mr. Att. Gen. Pray what time was it that he 
ſpoke of the King's landing ? 

Sweet. It was about Chriffm as. 

Mr. Act. Gen. Therefore no other King could 
be meant but King James, for there was noother 
King to land at that time; and he ſaid he had 
the King's Word for it. I ſuppoſe he can't pre- 
tend he had King //liam's Word for it. 

Parkyns. I hope, to talk of the King's landing 
is no Treaſon; it is but Words: If I tell an idle 
Story of what I think may come to pals, ſhall that 
be reckoned Treaſon? Then for him to ſay, I 
had it from the King's own Mouth, it is impoſſi- 
ble to be true, and is no Overt-Act, being only 
Words, and cannot be reputed Treaſon. And 
then as to the other two Parts of the Charge, 
the Conſultations with my Lord of Ailesbury, and 
thoſe other Perſons, there is but one Witneſs; 
no Body but Porter; neither is there any more 
but he for the Aſſaſſination; his Evidence is but 
a ſingle Proof, and there ought to be two poſi- 
tive Witneſſes, by the Law, to each Overt- 
Act. 

L. CJ. Holt. No: There ought to be two Wit- 
neſſes to each Species of Treaſon, that's all. 

Parkyus. There ought to be two Witneſſes to 
both theſe Parts of the Treaſon. 

L. C. J. Holt. I muſt tell you, Sir Milliam Par- 
kyns, if any Perſon does deſign and contrive that 
the Realm ſhould be invaded, or the King depo- 
fed, and another ſet upon the Throne, that con- 
ſpiring to invade the Realm, or depoſe the King, 
are Overt-Acts of High-'Treaſon, within the 


| Statute of 25 Ed. 3. and the ſame Species of 


Treaſon as deſigning to aſſaſſinate him is. It is 
compaſſing, deſigning, imagining his Death and 


- Deſtruction. Now the Queſtion is, whether there 


is not another Witneſs, beſides Captain Porter, to 


prove another Overt- Act of this Deſign ? 


Parkyns. I don't find there is, for all the reſt is 
only Diſcourſe. 

L. C. F. Holt. Yes, for what, do you think 
providing Arms for that Purpoſe, is only Diſ- 
courle ? | 

Parkyns. The Witneſſes don't ſay for what 
Purpoſe the Arms were bought. | 
I. C. J. H. Nor do you tell us of any other 
Purpoſe. | 

Parkyns. My Lord, it does not appear when 
they were bought. 

L. C. J. Holt. Ay, but what Occaſion had you 
for ſuch a Quantity of Arms? 

Parkyns. My Lord, Id not buy them after all. 
I found them. If I had nad Liberty to have ſent 
down for Witneſſes, I could have proved that 
theſe Arms were in Boxes all ruſty in my Houſe 
when I firſt came to it. | 

L. C. J. Holt. Ay: But why were they buried, 
juſt at the Time when the Plot was broke out, 
and the whole Deſign diſcovered? 

Parkyns, I can't tell, my Lord, how to help it, 
if they will make an ill Interpretation. 

L. C F. Holt. What Interpretation would you 
have make? | 
 Parkzus. My Lord, it is very eaſy to imagine, 


People don't care to be found with Arms at ſuch 
a Time; but, however, the Having of Arms is 
no Treaſon. 'Ihey are as much a Commodity ag 
any thing elle. 

Mr. Att. Gen. And then the Horſe coming to 
Town juit at ſuch a Time, and the Saddlics, 

Parkyns. I have not bought a Horſe this two 
Years, and I travelled in no other Manner than ] 
uſed to do. So the Groom tells ye, I uſed to come 
to Town with three or four Horſes always. I ne. 
ver kept leſs than fix or ſeven Horſes this twenty 
Years ; ſometimes a great many more; and they 
were very little Hories, Pads, no Way fit for 
the Service they are preſumed to be for. 

L. C. J. Holi, Have you any thing more to 
ſay, Sir ? 

Parkyns. IJ hope, my Lord, as to the Aſſaſſina- 
tion I am clear: Perhaps the World would ima- 
gine, I have had ſome Inclinations to King Fames's 
Service, and perhaps they may not think amiſs; 
but I never did any thing, nor had an Opportunity 
to do. 

L. C. J. Holt. God be thanked you had no Op- 
portunity. 

Parkyns. And I hope my Life ſhall not be 
taken away without Proof; I hope it will be ra- 
ther thought, that every one ſhou!d be taken to 
be innocent; and it would better pleaſe the 
King, that I ſhould be acquitted, han to let 
me be found guilty upon flight Grounds, and 
Imaginacions, of which little or nothing can be 
made. 

L. C. J. Holt. No queſtion of it: It will pleaſe 
the King and every Body elſe, that you ſhould be 
found innocent. 

Parkyns. 'Then, I hope, my Lord, you will not 
ſtrain the Law to take away my Life ; according 
to the Rule, That it is better five guilty Men 
ſhould eſcape, than one innocent Man ſuffer: For 
the Blood of a Man may lie upon every Body, if 
it be cauſeleſly ſhed; and it is very ſevere to ſtrain 
the Law to take away any Man's Life. 

L. C. J. Holt. Look ye, Sir William Parkyns, 1 
muſt tel] you, you may be under a very great 
Miſtake: You may think it neceſſary to have two 
Witneſſes to every Overt-Act, but that is not ſo; 
for if there be one Witneſs to one Overt-Act, 
and another Witneſs to another Overt-Act of the 
ſame Species of Treaſon, that is all that the 
Law requires. 15 | 

Parkyns. Here are two Species of Treaſon, 
levying War is one Species, and Aſſaſſination is 
another. | 

L. C. J. Holt. Your Deſign was, originally, 
the reſtoring of King James, and in order to that 
the dethroning of King William. | 

Parkyns. That appears but by one Witneſs, 
which is not according to Law, which requircs 
two. 

L. C. J. Holt. One Way of effecting your De- 
ſign was by Aſſaſſination, the other by Invaſion, 
or by Force. 

Parkyns. Still, my Lord, here is the ſame Wit- 
neis, and that is but one, | 

L. C. J. Holt. Yes, there are two. 

Parkyns. None but Capt. Porter. 

L.C. F. Holt. What, not as to the Reſtoring of 
King James, which tends to the Dethroning 
King William? 

Parkyns. In what Particulars, my Lord ? 

L. C. J. Holt. Your providing Arms, and go- 
ing to Leiceſterſhire, and ſending Charnock on that 


Errand into France. As to the Aſſallination, We 
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e is but one poſitive Witneſs, beſides 

_ 8 which have their Weight; 

but as to the other, you ſaid the King would 

me 
"Foo It was my Opinion, that's allt. 

L. CJ. But you ſaid you had his Word for it. 

Parkyns. Does not that anſwer it ſelf, my 
Lord ? Is it poſſible it ſhould be true, that I who 
was in Ergland, ſhould have the Word of one 
that is at ſuch a Diſtance beyond Sea? 

I. CJ. And then your buying of Saddles, for 
what Purpoſe were they ? ] 

Parkyns. My Lord, does he fay it was in order 
to it? I am ſure he does not, and 1 hope I ſhall 
not be preſumed out of my Life. 

L. C. F. When you talk d of the King's Land- 
ing, and ſaid, you had his Word for it; you 
likewiſe ſaid, your Troop was made up of old 
Soldiers, beſides Volunteers that had been Officers. 

Par. Still there is nothing done ; he does not 
ſay there was one Man raiſed. | | 

L. C. F. And your going into Leiceſterſhire up- 
on ſuch an Errand, as you told him you went 
upon. | 
©. Well, my Lord, I muſt leave it to your 


Lordſhip. I hope you will conſider well of it. 


L. C. J. We muſt do that which is right be- 
tween the King and his Subjects. 

Par. And, 1 hope, my Lord, the Converſion 
of Subjects is more acceptable than theDeſtruction 
of them ; and the Government is more concern d 
to ſave the Innocent, than to ſtretch the Law to 
puniſh the Guilty.” 

L. C. J. It will be more acceptable, and in- 
deed, the King and Kingdom are very much con- 
cerned in this Matter, and at this Time, Sir 
Milliam; and the Government ought to take 
Care to preſerve itſelf. Have you any more to 
ſay, Sir? if you have pray ſpeak it. 

Par. I have no more. I ſubmit it to your 
Lordſhip: I think there is but one Witneſs, and 
all the other is but Conjecture and Nonſenſe ; 
and one Witnels is not ſufficient, by the Law of 
England, for by the Statute there muſt be two. 

L. C. J. I have told you my Opinion. 

Par. Beſides, your Lordſhip has known me 
this many Years, and you know that my Educa- 
tion was not to War, and Fighting, but the 
Gown ; and your Lordſhip knows how peace- 
ably 1 have lived. 

IL. C. J. I have known you heretofore, Sir 
Milliam, while you kept your Profeſſion and 
your Gown. | | 

Par. And now in my old Age, my Lord, I 
am grown lame, and have loſt the Uſe of my 
Hands with the Gout, and ſcarce able almoſt to 
go on my Feet. Therefore it cannot in Reaſon 
be thought probable, that I ſhould engage in ſuch 
a Buſineſs as this ; and therefore I hope you will 
interpret all Things in a milder Senſe, in Favour 
of Life, rather than for the Deſtruction of it, 
and the Ruin of a Man's Fortune and Family. 

L. C. J. I tell you, You have had my Opinion 
concerning the Number of Witneſſes. I ſuppoſe 
my Lord and Brother will declare theirs. 

L. C. J. Treby. My Lord Chief Juſtice, it ſeems, 
does pleaſe to have us deliver our Opinions ; I 
think we ought to be very tender in a Caſe of 
Blood: I think the Life of Sir Milliam Parkyns is 
at Stake, and we ought to be careful that he have 
no Wrong done him. But I think in the Caſes of 
Treaſon, eſpecially of this Nature, the Life of 
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the King, and the Lives of all the innocent Peo- 
ple of the Kingdom are alſo at Stake; and we 
muſt be indifferent in t his Caſe, and by the Grace 
of God we will be ſo. The Queſtion that Sir 
Il illiam Parkyns propoſes, is, Whether there are 
two Witneſſes upon this Evidence, to this Matter 
of which he is indicted, which is, the Compaſſing 
and Imagining the King's Death. One Witneſs, 
at leaſt, does poſitively prove, That you Sir Al- 
liam Parkyns did agree to the Deſign of Aſſaſſi- 
nating the King's Perſon, and promile to provide 
and contribute Horſes and Arms to that Purpoſe. 
Now ſuppoſe this is prov'd but by one Witnels, 
and the Evidence had gone no farther, then your 
Objection would have had a very good Ground, 
that this could not be a legal Proof of Treaſon ; - 
but I muſt tell you, That this I reaſon of Com- 
paſſing and Imagining the King's Death may be 
made evident by other Overt Acts, beſides that 
of Aſſaſſination: To conſpire with a Foreign 
Prince, to invade the Realm, to provide Arms, 
to join with Invaders, and to make an Inſurrec- 
tion againſt the King, theſe are Overt Acts of 
Imagining the King's Death. For it cannot be 
ſuppoſed, but that he that would have an Inva- 
ſion and an Inſurrection againſt the King's Per- 
ſon, does intend the Deſtruction of the King; 
he that would take away all his Defence, which 
he might have by the Aſſiſtance of his Subjects, 
and leave him expoied to his mortal Enemies, 
cannot but be preſumed to deſign the King's 
Ruin and Murder. J herefore, Sir //"!/;»m, ſuch 
Things being in their Nature a Compaſing and 
Imagining the King's Death; your providing 
Arms and a Troop are Evidences and Overt Acts 
of this Treaſon ; and ſo will your going up and 
down and mceting People in order to riſe, if 
that were your Buſineſs in Leiceſterſbire, Ec. as 
it ſeems by the Evidence it was. 

Par. But that js not faid, my Lord, I humbly 
beg your Pardon for interrupting you ; it is not 
ſaid, That I met them to riſe, by no Evidence 
whatſoever ; and therefore, pray my Lord, do not 
inforce it beyond what the Evidence has proved ; 
he ſaid, I went to meet my Friends: Was there 
any thing faid it was in order to a Riſing ? 

LCF Treby. I think you miſtake your own 
Words, as you ſpoke them to the Witneſs, if I 
did take them, as I think I did, right, for they 
were ſeveral Times repeated. I will do you no 
Wrong, Sir William, I aſſure you. You went 
into Leiceſterſbire, and you ſay, It was to meet 
your Friends ; the Witneſs ſays, It was to meet 
the King's Friends; by the King, it is very plain, 
you meant not King William, but King Fames ; 
for you ſpoke before of the King's Landing, which 
was at Chriſtmas laſt, when every body knows 
King William was in England. Theſe coupled 
together | 

Par. I beg your Pardon, my Lord ; thoſe two 
Things are not both to be join'd together, the 
Diſcourſe of the King's Landing was at Chr:f- 
mas, as he ſays, the other thing, my Journey in- 
to Leiceſterſhire, was a Month afterwards, and 
therefore they cannot be coupled together. 

L. C. J. Treby. The Coupling of them, that I 
meant, was only to ſhew who was underſtood to 
be ſpoken of by you, when you named the King; 
ſo the Queſtion is, Whether you did not mean 
the ſame Perſon in Fanuary that you meant in 
December, by the Word King, eſpecially ſince as 
a Diſcovery you had made, you ſaid farther, 2 
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the Ne was as well inclined to the King's In- 
tereſt as the North, and a Lord's Brother was 
concerned in it. If by the King you had meant 
King Iilliam; how impertinent and inſenſible 
had been all this Diſcourie, that the Vet was as 
well inclined as the North, and that a Lord's 
Brother was concerned in it; concerned in what? 
In being inclined to King Milliam; to what Pur- 
poſe could that be ſaid? 

Par. It may as well be interpreted that Way 
as the other. 1 

L. C. J. Trely. I muſt leave that to the Jury. 
And I confeſs, if there was nat ſomewhat more 
in the Caſe, you might the better argue upon 
this, as to the Interpretation. But laying aſide the 
Conſideration of your Riding into Leiceſterſbire, 
Sc. here is this Providing of Arms, proved by 
four or five Witneſſes, and the Serving of them in 
that Manner; and there is no Account given by 
you, that they were provided for the Service of 
the Government, or that you were employ'd ſo 
to do. Certainly it is not lawful to provide 
Arms, eſpecially for a whole Troop, as for ought 
I perceive here was, though indeed I am not 
skilful enough in thoſe Buſineſſes, to know how 
many make up a 'Troop ; but it's plain here was 
an Inſurrection intended, when the Invaſion was 
made; and that is an Evidence, that theſe Arms 
were to be employ'd upon that Account, for no 
other Uſe was to be made of them, nor is preten- 
ded. If you had found thoſe Arms in your Houſe 
(as you ſay) it had been your Duty to have deli- 
ver'd them up, or diſpoſed of them to the Uſe 
and Service of the Government, which Service 
too, could only be when you had a Commiſſion 
from theGovernment, and not of your ownHead. 
And then, beſides all this, you acknowledg'd that 
you had a Troop of old Soldiers. | 

Par. It is but flidingly that, for he only tells 
you, that a Troop would be compoſed of old 
Soldiers. 

L. C. J. Treby. How can that be? when he ſays, 
he repeats your own Words, My Troop conſiſts 
of old Soldiers; can any Body ſay, that his 
Troop conſiſts of old Soldiers, without having a 
Troop ? | | 

Par. Pray, Mr. Sweet, ſpeak ; my Life is at 
Stake, Did I fay to you, it did conſiſt, or it was 
to conſiſt ? recollect your ſelf, and conſider well 
before you ſpeak. | 
I. C7. What was it that he did fay? it did 
conſiſt, or it would conſiſt ? 

Sweet, He ſaid, his Troop was compoſed all 
of old Soldiers. 

Par. But does it appear by any Evidence, 
that I had a Troop ; if I had, who were they ? 
none of theſe Men do appear. Does this Troop 
conſiſt of Men in the Air? that I ſhould liſt Men 
that are all in Nubibus, and not one of them to 
be known. Suppoſe I ſhould tell him a Lye, or 


make ſome Brags, is this Treaſon 2 here is no 


Perſon proved to be liſted or named. 
I. C. J. But Arms were found in your Houſe 
for a Troop. | 

Par. But where they were bought, and when 
they were bought, and made ready, it does not 
appear; and I affirm to your Lordſhip, if you 
would give me but one Day's Time, I would 
prove, that they were at my Houſe in J/arwick- 
Hire, when I firſt came down thither, which is 
two Years ago. And Il fully make it out to 


your Satisfaction, or I'll be crucify'd, or any thing 
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in the World. I can prove it by a great many 
Witneſſes, by my Friends, and all the Servant; 
that belonged to me, they were there long before 
this Diſcourſe was had or thought of. : 

Mr. Juſt. Rokeby. If your Lordſhip expects that 
I ſhould deliver my Opinion, I am ready to do ir 
As to this Matter of Law that Sir //lliam Par. 
us has propoſed, he ſays, There are not two 
Witneſſes to the ſame Overt Act, and therefore 
no Evidence of Treaſon ; truly, I take it, and 
always did, that the Law is, there need not be 
two Witneſſes, to the fame Overt Act; but if 
there be two Witneſſes, one whereof ſpeaks to 
one Overt Act, and another to another Overt 
Act of the ſame Species of Treaſon, theſe are 
two Witneſſes within the Law. Now, I think 
there are two Overt Acts in the Indictment of 
this Treaſon. The Treaſon is Compaſſing the 
Death of the King; the Overt Acts are firſt, the 
particular Deſign of the Aſſaſſination upon his 
Perſon, and the other is, the bringing in of a 
foreign Force, and preparing Horſes and Arms 
to meet that foreign Force here: All to the ſame 
Intent and Purpoſe, the Compaſſing and Imagin- 
ing the King's Death. Now beſides that of the 
Aſſaſſination there are a great many Witneſſes. 
that prove there were Arms prepared ; for there 
were found a great Quantity, when they opened 
the Boxes, which Boxes, it is plain, he himſelf 


ſent down to Haywwd's Houſe : For tho' Char: 


n0ock writ a Letter, yet it was by his Direction, 
as he own'd to Haywood, when he was here in 
Town. And then his Servant fetched them away 
from this Place, and this I take to be another 
Overt Act, and proved by ſeveral Witneſſes, 
Sir //7lliam Parkyns ſpeaks of his being a Gown- 
Man, but I do not know what a Gown-Man has 
to do with ſuch a Quantity of Arms. 

Par. If you will give me Leave to ſend for 
ſome People, I will demonſtrate it to you as clear 
as the Sun, that they were in the Houſe two Years 
ago, when I came firſt thither. 

Mr. Juſt. Rokeby. There were Preparations 
two Years ago, it appears, for the Deſtruction of 
the King and Kingdom; however, the Men that 
were accuſed of it, had the Luck to eſcape and 
be acquitted. | 

Par. My Lord, I hope I ſhall not be interpreted 
out of my Life, I deſire the Statute may be read. 

Mr. Juſt. Rokeby. What Statute do you mean? 

Par. The 25th of Fdw. III. and the new Sta- 
tute too, let them both be read to the Jury, that 
they may conſider of it. 

The Statute of the 25th of Edw. III. was read. 

Par. There is nothing of two Witneſſes there. 

L. C. J. No, but there is another Statute of 
the 5th of Edw. VI. cap. 11. that may be more 
for your Advantage ; Will you have that read ? 

Par. Yes, if you pleaſe, I know there is ano- 


ther Statute that does direct it, and I expected 


to have found it in this Statute. 

Cl. of Ar. This is an Act made in the 5th and 
6th Years of King Edi. VI. 

The Statute was read to theſe Words, Unleſs 
without Trial he ſhall confeſs the ſame, 

Par. There's enough. 

L. C F. You have heard the Statute read, 
would you infer any thing from it ? 

Parkyns. J infer that chere ought to be two 
Witneſſes, and here is but one. 

L. C. 7. There are two Witneſſes. 

Park. Not direct to the ſame Thing. 


L. C7. 


W 


8 * 4 C — 
hor Tee. ** 
X * 1 


1695. O. B. 


L. C. J. I ſhall leave it to the Jury, whether 
this Evidence does not prove an Overt-Act, to 
demonſtrate a Deſign againſt the King; if the 
Deſign be to depoſe him, and that's manifeſted 
by two Overt-Acts, undoubtedly that is Trea- 
{on within the Statute of 25 of Edu. 3. 

Par. That J agree, but yet there muſt be two 
Witneſſes of it. | 

L. C. J. Suppoſe Dethroning the King be the 
main Deſign that ſtrikes at his Life, and you re- 
{olve it ſhall be done one Way or other. One 
Way by Aſlaſſination, the other by Inſurrection; 
or by Invaſion and joining with a foreign Army. 

Par. My Lord, I conceive there ought to be 
two Witneſſes for each. 

L. C. J. No, no; for that very laſt Act that is 
to take Effect in a few Days, declares it is ſuffici- 
ent, if there be one to one Overt-Act, and ano- 
ther to another; bur ſtill it muſt be of the ſame 
Head or Species of Treaſon; and depoſing the 
King and aſſaſſinating of him, and preparing to 
raiſe an Army againſt him, or to excite an Inva- 
ſion, are but one Sort of Treaſon, 

Par. It may be ſo, if they were Overt-Acts of 
one Sort of I reaſon; but riſing in Arms, and 
Aſſaſſination are as different Things as can be in 
the World, and thereiore there ought to be two 
Witneſſes to each of them. 

Mr. J. Rokeby. 'That which I deliver'd as my 
Opinion was, that one Witneſs proving one Overt- 
Act, and another Witneſs proving another Overt- 
Act of the ſame Sort of Treaſon, are two good 
Witne ſſes, according as the Law requires. And I am 
the more fully confirm'd in it, by the Clauſe that 
is in this new Act of Parliament, made for Trials 
in Caſes of Treaſon, that a Man ſhall not be con- 
victed of Treaſon, but by and upon the Oaths and 
Teſtimony of two lawful Witneſſes, either both of 
them to the ſame Overt-Act, or one of them to 
one, and the other of them to another Overt- 
Act of the ſame Treaſon, 

Par, Of the ſame 'Treaſon, aye, 

Mr. Juſt. Rokeby. And here it is the imagining 
the Death of the King, that is the Treaſon. 

Par. Then you may ſay every Thing elle is ſo; 
but if you pleaſe to let the whole Statute be read. 

L. C. J. You ſhall have it read if you will; 
but this is all that is in it concerning this Matter. 
Now a Deſign to depoſe the King, which is mani- 
feſted by ſome Overt-Act, is an Overt-Act to 
prove the Deſign of the Death of the King. 

Par. Then it muſt he manifeſt, and not by 
Interpretation; and all theſe Things are by In- 
terpretation, except it be what Porter ſwears. 

I. C. J. If by Overt-Act it be proved, that 
you deſigned his Depoſition, that is an Overt- 
Act to prove your Deſign of his Death. 

Par. They are very different Things, Death 
and Depoſitions. We have ſeen a King depoſed, 
and yet he is alive. 

I. C. J. Treby. T am ſure we have ſeen a King 
agreed to be aſſaſſinated, and yet, God be thank- 
ed, he is {till alive. 

I. C. J. It is not the Succceding in the Deſign, 
but the Deſign it ſelf that is the Treaſon. God for- 
bid that it ſnould have Succeſs to make it Treaſon. 

L. C. J. Treby. But whenever People will agree 
together to bring in foreign Forces, or to prepare 
Men and Arms againſt the King that is in Poſſeſ- 
ſion, this is reckoned an Overt-Act of a Deſign 
againſt his Life, and has always been reckoned ſo 
by my Lord Chief Juſtice Hales, my Lord Chief 
Juſtice Coke, and by all thoſe Men that have been 
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for High-Treaſon. 


reputed the moſt tender in Caſes of this Nature : 
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For any Act that expreſſes an Intent of dethron- 
ing the King, by Means of an Invaſion by a fo- 
reign Force, and an Inſurrection againſt the King, 
is a proper Proof of a Deſign of his Deſtruction; 
and if nor, then agreeing to ſhoot him is not an O- 
vert-Act. Men may ſay alſo, that there need be ac- 
tual Shooting to make outthe Overt Act inthatCaſe. 

Par. If your Lordſhip pleaſes to have the Act 
read, I ſhall ſubmit to your Lordſhip's Judgment. 

1.6 7 Let it be read. 

Par. If you pleaſe to read the Act, the Pre- 
amble of it. | 

Cl. of Ar. This is an Act made in the th Year 
of our Sovereign Lord the King: Is that the AQ? 
It is an Act for Regulating of Trials in Caſes of 
High-Treaſon, and Miſpriſion of Treaſon. Is that 
the Act ? | 

Par. Yes, yes. (The Act was read.) 

Mr. J. Rokeby. I believe if you look into the great 
Caſe in Parliament, the Caſe of my Lord Staffor 
you'll find it was declar'd for Law, that — 
to one Overt-Act, and another Witneſs to another 
Overt-Act of the ſame Treaſon, they were two 
Witneſſes within the Law, and this was a ſolemn 
Reſolution in Parliament in the Houſe of Lords. 

Par. I believe it has been done ; but here is a 
beneficial Law made, which if my Trial had been 
put off a few Days, I ſhould have had theBenefitof it. 

L. C J. It would have been the ſame Thing 
as to this Matter, ſor this Act declares the very 
ſame Thing, as to the two Witneſſes. 

Par. And then, my Lord, I could have had Wit- 
neſſes to have taken off a great Part of this Evi- 
dence, and the Law comes to take Effet within 
one Day, and it turns here upon this Matter of 
Sweet, who is not a good Evidence; for it is mani- 
feſt he has contradicted himſelf, and it is mani- 
feſt he has ſworn what cannot be true. 

L. C. J. Wherein ? | 

Par. That I ſhould ſay the King would land 
here, for I had his Word for it. 

Mr. Juſt. Rokeby. You might have his Word, and 
not delivered by his own Mouth ; there are other 
Ways to convey a Man's Word beſides Speaki 

Par. But then we don't call it his Word, that's 
Hearſay. 

i = — a oF a Man write his Note that 
e will do ſuch a Thing, we ma well fa 
we have his Word for 1 omg * 

L. C. J. It is not impoſſible but that you might 
ſpeak with him. 

Par. It is impoſſible I ſhould ſpeak from hence 
to France. 

L. C. J. You might have been over with him, 
I believe a great many others have, and it's proved 
Mr. Charnock went over. 

Mr. J. Rokeby. If any Man ſhould have ſaid at 
the latter End of the laſt Month, I believe that 
there was an Aſſaſſination intended againſt the 
King, becauſe I have his Word for it, merely from 
reading his Speeeh to the Parliament, wherein he 
affirms that he had ſeveral Proofs of it, that had 
been a proper Expreſſion, though he did not hear 
the King ſpeak it. 

Par. Yes, if he had the Speech to produce. 

Mr. J. Rokeby. Then if it come by Letter, or 
Meſſage, or common Fame, he might ſend you 
Word by a particular Meſſenger. 

Par. Yes, if there was any ſuch Authority as that 
it were true. But he has manifeſtly contradicted him- 
ſelf, and Capt. Porter ſwears for his own Life, and I 
muſt leave it to you, whether they are to be * 
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Mr. J Rokeby. Capt. Porter's Teſtimony has 
been ſufficiently confirm'd by the Acknowledg- 
ment of dying Perſons. | 
I. C. J. Well, have you any more to ſay, Sir 
William Parkyns? 

Parkyns. No, my Lord, I ſubmit it to your 


Lordſhip's Direction. 
L. C J. Then what fay you to it, Mr. Attor- 


- 
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ney, or Mr. Sollicitor? 


Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council for 
the King in this Matter, and it is my Turn to lum 


up the Evidence againſt the Priioner at the Bar : 


He ſtands indicted for compaſſing the Death of 


the King, for deſigning to depoſe the King, for 


promoting a foreign Invaſion, for intending an 


Inſurrection here at home, and for aiding and 


abetting the King's Enemies, and for doing what 
he could to procure the Subjection of his own 
Country to Foreigners and Strangers. 

Gentlemen, ſome of theſe Crimes run into one 
another; deſigning the Death of the King by At- 
ſaſſination, and deſigning to depoſe the King, 
amount to one and the ſame Thing with com- 
paſſing and imagining the Death of the King. 

My Lords the Judges have given you their Opi- 
nion in that Point of Law, and I think it is agreeable 
to all the Reſolutions that have been ſince the Ma- 
king of the Statute of 25 of Ed. 3d. I think 
that it has been explained ſo in the Time of Ri- 
chard the Second; but this I am ſure of, that it 
was ſo reſolv'd in the Time of Harry the Fourth, 
when there was a Deſign to ſet up Richard the Se- 
cond again, and it was adjudged to be High- 
Treaſon in compaſſing and imagining the Death 
of the King. For depoſing the King, is deſtroy- 
ing him in his politick Capacity, as much as Aſ- 
ſaffination and Murdering of him is deſtroying him 
in his natural Capacity, and the Conſpirators in 
ſuch Caſes know what the great End is they aim 
at, to ſubvert the Government as it is eſtabliſhed 
by Law, whereby every Man enjoys his own Pro- 
perty, and the Freedom of his Perſon, and thoſe 
that will be quiet may have their Liberty and 
Property preſerved entire tothem ; but ſome Peo- 
ple are fo very impatient of ſubmitting to the Law, 
that they cannot be content to be in Servitude 
themſelves, but they muſt needs do all they can, 
to bring it upon their Fellow-Subjects. And it 
were very well if that thoſe who are in Love with 
Slavery, would but go to ſome other Places, where 
they may have enough of it, and not bring it upon 
thoſe who are ſo little deſirous of ſuch a Thing, 
as we are, and I hope always ſhall be. 

Gentlemen, to prove Sir liam Parkyns Guilty 
of this Treaſon, whereof he ſtands indicted, we 
have produced ſeveral Witneſſes ; and firſt there 
is Mr. Porter, and he tells you Sir Milliam Parkyns 
told him he had ſeen a Commiſſion from K. 
Fames, written with his own Hand, for making 
War againſt the Perſon of K. liam. 

Parkyns. Sir, I beg your Pardon for interrupt- 
ing you, but there was not one Word of that ſaid ; 
here is Mr. Porter, pray ask him, if ever I ſaw a 
Commiſſion from King James. 

L. C. J. Porter did ſay fo, if I remember any 
Thing Porter ſaid, you told him you had read the 
Commiſſion, and it was written with his own Hand. 

Par. All that I heard of it was, that when 1 
was deſired to make one in the Aſſaſſination, I re- 
fuſed it becauſe I ſaid I was buſy about the Mat- 


ter of my Regiment. 


Mr. Att. Gen. Pray call Porter again, (Capt. 
Porter came in.) Os 


N 


Mr. Soll. Gen. Pray Capt. Porter, will you gi 
the Court and the Jury an Account 4 . 
heard Sir "liam Parlyns ſay about the Com. 
miſſion that came from King James ? ̃ 

Capt. Porter. I ask d Mr. Charnock why I might 
not ſee the Commiſſion, and he rold me he had 
never ſeen it himſelf, but Sir //7/Iian Parkyns had 
I did ask Sir /}7//1;am Parhyus, whether he had 
ſeen it, and he told me he did {ee it, and read it, 


and it was to raiſe War againſt the Perſon of the 


Prince of Orange. 
Mr. At. Gen. Whoſe Hand was it in, did he ſay ? 
Capt. Porter. It was written with K. Fames's own 
Hand. 
Par. This was my Miſtake, I thought he had 
ſaid I told him I had a Commiſſion for a Regiment. 
Mr. Mountague. Did he give any Reaſon, why 
it was written with King Fames's own Hand > 
Capt. Porter. We uſed to ſay amongſt our ſelves 
it was, becauſe he would not truſt any of his Mini- 
ſters with it. 
Mr. Sol. Gen. I would not do Sir Ii Aiam Parkyys 
any Wrong, but only ſum up what is material 
in the Evidence given againſt him. I remember 


very well Mr. Porter ſaid, Mr. Charnock told him 


Sir Molliani Parkyns had ſeen the Commiſſion, but 
I would not offer that as Evidence againſt the 
Priſoner what another told him, but he ſays be- 
ſides that Sir //7//liam Parkyns told him himſelf 
that he had ſeen it, and that it was written with 
King Fames's own Hand. He fays that they had 
ſeveral Meetings together, Sir H/liam Parkyns, 
and a great many others; and he names the Places, 
the Nagg's-Head in Covent-Garden, the Sun Ta- 
vern in the S$rand, and the Globe Tavern in Hat- 


ton-Carden; he tells you particularly, that it was 


agreed that King (who was executed) and Knight- 
ley, and himſelf ſhould go and view a Place that 
ſhould be proper for the Aſſaſſination, and to give 
a Report to the Priſoner, and the reſt of the 
Conſpirators, what they thought the moſt proper 


Place; and that accordingly they did view the 


Place, and came home at Night, and met the 


Company, whereof Sir J//i/liam Parkyns was one; 


and they gave an Account how the Place was 
viewed, and which was thought moſt proper, and 
then all the Company agreed to it. He ſays in- 
deed, that Sir //7/liam Pariyns was not one that 
was to execute it in his own Pecſon, but one Scu- 
damore was to be the Man imployed by him, and 
he did ſay it was a Thing that was very neceſſa- 
ry to be done, and would facilitate the Introduc- 
tion of King 7ames, and the bringing him back 
again : And there is likewiſe this concurring Evi- 
dence of Mr. Porter's with what I ſhall obſerve by 
and by, that Sir //\/liam Parkyns was to procure 
five Horſes, three whereof he was to mount him- 
ſelf, and rwo he was to ſend Captain Porter to 
mount, and if there were further Occaſion he could 
procure more from Mr. Lewis, Gentleman of the 
Horſe to my Lord Fever/ham, and accordingly we 
have produced to you two Witneſſes, Freeman and 
Turton, the one a Tapſter, the other an Hoſtler 
that lived at the George-[nn in Holbourn, who give 
you an Account that upon Friday before the firſt 
Day that was deſigned for the Aſſaſſination, there 
did come three Horſes to Town, for Sir //1/ia 
Parkyns, but it being put off upon the Diſappoint- 
ment, they were ſent out of Town again. Up- 
on the Friday afterwards, the Day before the 
Diſcovery, then there were four Horſes brought 
to Town, and a 5th was of Mr. Lewis, which was 
a Roan Gelding. 


Parkyns. 
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Perkins. Pray, Sir, will you pleaſe to obſerve 
what Sort of Horſes they were; and particularly 
the Heighth of them, that it may be known how 
fit they were for this Buſineſs. | 

Mr. Sol. Gen. J will do you no wrong Sir J}/7//11am 
if I can help it. The Jury le heard the Evi- 
dence; and by and by they will hear my Lord's 
Directions: But they do fay there were 4 brought 
to Town, and a 5th was ſent, a Roan Gelding ; 
firſt the Witneſs ſaid the Horſe came from Moun- 
tague Houſe, but then preſently he recollected him- 
ſe}f, and acknowledged the Miſtake ; and after- 
wards ſaid it was from Somer ſet-Houſe. So there 
were the 5 Horſes, 3 whereof Sir William Perkins 
was to mount, and 2 Captain Porter, as he himſelf 
fays; and theſe Facts I inſtance in as making a 
concurring Evidence, and very near to two Wit- 
neſſes to prove this Part of the Conſpiracy. 

Then, Gentlemen, Captain Porter goes further, 
and ſays, that he had heard (but Sir iam Per- 
kins did not tell him ſo himſelf) that Sir 1/7//:am 
Perkins had a Commiſſion to raiſe a Regiment of 
Horſe, and was preparing ſo to do, againſt the 
Time of the Invaſion, to joyn with the Forces 
that were to come from abroad, 'To confirm which 
we have called Mr. Sweet to give you an Account 
that he had been acquainted with Sir William Per- 
kins for three Years, and that he had often talkt 
with him about the King, that is his preſent Ma- 
jeſty, whom he called the Prince of Orange, and 


the little Gentleman; and about King Fames, - 


whom he uſed to call always King; and he faid 
the King was to land very ſpeedily, and that he 
had a 'Troop which conſiſted of old Soldiers, and 
that there were ſeveral Volunteers that were Offi- 
cers ; he ſaid he was to take a Journey into Lei- 
ceſierſhire, and accordingly he went; and when 
he returned back again he ſaid, the Weſt and the 
North were very well inclined to the King's Inte- 
reſt, or to that Purpoſe. And to ſtrengthen his 
Evidence we prove, that he did go accordingly in- 
to Leiceſterſhire, and we prove it by his Servant that 
went with him, where he mer with ſeveral Per- 
ſons, particularly one Tarborough, and a Parſon ; 
what they did tranſact the Servant cannot prove, 
but he is a concurring Witneſs to prove, that he 
went into Leice/erſhire ; and we have all the Rea- 
ſon in the World to believe that he went on that 
Errand that he ſpoke of before, that is to meet the 
King's Friends, as he called King Fames. And 
then there is a further concurring Evidence of his 
having a Regiment, or a Troop, it is not mate- 
rial, whether it be one or the other; and that 
is the Matter of the Arms, 4 Dozen of Swords, 
32 Carbines, 35 Caſes of Piſtols, that were hid 
in the Garden of his Houſe: And theſe Arms 
we have traced further, he ſent them from his 
Houſe to Haywood's Houſe, there he thought they 
would not lie ſafe, and therefore Sir Milliam Per- 
kins ſends for them privately ; they were to come 
away at Night, and be brought back to his Houſe, 
and they were accordingly brought back in the 
Night to his Houſe, and there they were buried; 
and the ſame Perſon ſaw them taken up afterwards, 
which brought them to Sir illiam Perkins's Houſe, 
and proves they were the ſame Boxes that were 
buried, and which upon Opening proved to be 
theſe Arms, that were firſt ſent to Haywood's, and 
afterwards brought back to his own Houſe. 

So that this, Gentlemen, is a concurring Evi- 
dence both to what Sweet ſays, and to what Porter 
fays, and thoſe are tlie Two Witneſſes to this Part 
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of the Treaſon, that there was a Proviſion of Arms 
and Men for this Purpoſe, which he ſaid he had a 
Commiſſion for. 5 

Now, Gentlemen, againſt all this he makes but 
a very {mall Objection. As to the Matter of two 
Witneſſes to every Overt Act, that has been over- 
ruled by the Court; and as to the Arms, he ſays 
he found them at his Houſe when he firſt came to 
it; and then they were old ruſty Arms, but of 
this he gives you no Manner of Evidence. But if 
they were there when he came to the Houſe, how 
came he at this Time of Day to hide them, and ſe- 
cret them? Why might they not be as publick 


now as they were before he came, which he has 


had Time enough to prepare to prove ſince the 
Finding of them? And he does not give you ſo 
much as any colourable Reaſon why he ſo ſecreted 
them. And therefore *tis a moſt juſt and violent 
Suſpicion, that they were for the Purpoſes that the 
Witneſſes have given you an Account of; and you 
have Reaſon to believe they were provided for 
to arm that Number of Men, which he was to 
raiſe to aſſiſt the French when they came to land 
here. So that if you believe what the Witneſſes 
have ſworn, you cannot ſay but that he is guilty 
of the 'Treaſon charged upon him ; and we doubt 
not you'll find him 1o. 

Mr. Cowper. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury ; I am of the ſame 
Side of Council for the King. Sir liam Per- 
kins has given us a good Caution, which I ſhall 
take care to obſerve: and that is, not to ſtrain 
either Fact, or Law, to his Prejudice. But, my 
Lord, When ſuch a Matter as this, a Crime of 
this Nature, is ſo far proved againſt the Priſoner 
at the Bar, that no Body can in his private Judg- 
ment reaſonably acquit him; then I think it a 
good Piece of Service to the Publick to make the 
Matter ſo plain, that it may be put beyond all 
Manner of Doubt, both for the Eaſe of the 2 
rors, and for the Satisfaction of all others that 
hear this Trial. 

My Lord, Sir Milliam Perkins has truly divided 
his Indictment into two Parts, the one that accu- 
ſes him of being concerned in the Aſſaſſination 
and the other that accuſes him of being concerned 
in Inviting the French into the Kingdom, and In- 
gaging to meet them with an armed Force. 

My Lord, As to the firſt Part, I muſt do Sir 
William Perkins that Right, that there is but one 
poſitive Evidence as to the Aſſaſſination ; but that 
Evidence tells ye he agreed to it at ſeveral Meetings, 
nay, that he was one who ſaid it was nec 
to be done, in order to the other Deſign he was 
ingaged in, the facilitating the Landing of the 
French, and King Fames his Deſcent and Reſtau- 
ration. There is, I ſay indeed, but one Witneſs 
of that Matter, but the Evidence of that one 
Witneſs is confirmed by many concurring Circum- 
ſtances ; by his ſending for Horſes to 'Town the 
Day before the firſt Saturday, when this execra- 
ble Treaſon was to have been executed ; by ſend- 
ing them out of Town again that Day upon the 
Diſappointment ; by ſending for them again the 
Friday before the ſecond Saturday that = King 
was to have been aſſaſſinated; by his having 
more Horſes than were uſual with him that Day ; 
by his taking care then of three Horſes that were 
none of his own, and one of them brought 2 
ſuſpiciouſly from Somerſet-TJouſe ; and that all theſe 
oſs Horſes ſhould be immediately hurried and 
carried away upon the Diſappointment the ſecond 
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Saturday, and nothing ever heard of them after- 
wards. I ſay one of them was brought very ſuſ- 
11 for, my Lord, you obſerve it came 
rom Somerſet-Honſe, and was ſent by Lewis accor- 
ding to the Priſoner's Promiſe to Capt. Porter, 


which Lewis, it is apparent by all the Witnefles of 


this Matter, was privy to this Deſign. 
My Lord, There is another Circumſtance be- 


ſides this, which, I think, has not been obſerved ; 
and that is, his ſending for S e et up to Town be- 
fore the ſecond time that the King was to have 
been Aſſaſſinated; he came up indeed before both 
the times: The firſt time he was told by the 
Priſoner, he had once defigned to have uſed him 
in a Buſineſs; but upon ſecond Thoughts he had 
Compaſſion for his Family. And when he came 
the ſecond time, he was firſt ask'd what Condi- 
tion he had left his Family in, whether he had 
provided them Money. He ſaid, No; and there- 
upon he was chid: And the Priſoner faid, he 
might then as well have ſtaid at home. All theſe 
Circumſtances, beſides the one poſitive Evidence, 
{avour ſtrongly of his having a great Hand in 
the Deſign of Aſſaſſinating the King. 

But then, my Lord, As to the other Part ; 
his Inviting the French, and preparing to meet 
them, that is poſitively proved by two Witneſ- 
ſes. Capt. Porter tells you, That the Priſoner was 
at the two Meetings in Leaden-hall-ſtreet, and St. 

ames*s-ſrect, where it was expreſly reſolved by 
all that were preſent, and the Prifoner among 
the reſt, to ſend Charnock over to invite the French 
to invade this Kingdom, and to promiſe to meet 
King James at his Landing with two Thouſand 
Horſe. He ſwears, That Sir 7//;am Perkins did 
particularl;” agree to what was ſo reſolved upon 
at both the Conſults. And Sweet tells you that 
he had prepared for the ſame Deſign ; for that 
Sir /1i/liam Perkins told him, the King would 


land, he had his Word for it; and he himſelf 


had a 'Troop of old Soldiers. My Troop does conſift 
Che ſpoke it in the preſent Tenſe; for it being a 
Doubt Sir /77//;am Perkins did himſelf that Right 
as to examine the Witneſs again, and he repeated 
it as his Words, My Troop conſiſts ) of old Soldiers, 
or is compoſed of old Soldiers. And he was to have 
ſeveral Volunteers that had been Officers. 

My Lord, "Theſe two poſitive Witnefles are 
Evidence that goes to the ſame Species of Treaſon, 
nay to the ſame Deſign, the raiſing a Rebellion, 
and the Depoſing the King, which is Killing him 
in his politick Capacity; I fay, theſe Two go 
home to the ſame Deſign. 

And, my Lord, 'This Evidence upon this Branch 
of the Indictment, is corroborated too by very 
ſtrong Circumſtances. There is a Journey to 
| Leiceſter, which Sweet ſpeaks of, that Sir H//liam 
Perkins told him he would undertake : 'This 
Journey it is proved by his Servant that he did 
undertake; that he met there with ſeveral Per- 
ſons, and came back and made his Report to 
Sdueet of the Succeſs of his Journey, and hoy well 
diſpoſed the King's Friends were, by which Name 
he always meant King Fames ; for when he ſpoke 
of our preſent King he called him the Little Gentle- 
mam, or ſometimes King Milliam, and ſometimes, 
as the Witneſs at laſt ſaid poſitively, the Prince 
of Orange : But when he ſpoke of the King, with- 
out any thing elſe, he always meant King Fames ; 


and beſides, he ſpoke of a King that was beyond 


Sea at Chriſtiuas laſt, which could not be King 


IFilliam, who was then, and had been in Luglaud 
ſo long before | 


152. The Trial of Sir William Perkins, 8 Will. III. 


My Lord, the Priſoner in his Defence ſays 
That this Servant of his that went with him * 
Leiceſtenſbire, had been formerly Charnock's Ser. 
vant, and was ſent by Charnocł with the Mef. 
ſage to Kenſiugten, and not by him. Yet I muſt 
obſerve, that the Evidence ſwore poſitively he 
was ſent by Sir Nilliam Perkins, his Maſter, and 
brought the Note in the Almanack back to the Per. 


ſon to whom he was directed to carry it, who 


lodged at the Confectioner's Houſe ; and when 
he had ſo done, that the Perſon that lodged at the 
Contectioner's did not remit him to Charnock, but 
to his Maſter Sir //7/liam Perkins, with a Meſ. 
ſage that he would be at Home, and ſtay there 
ready, whenever he ſhould have Occaſion for him; 
and this was upon the very Saturday the King 
was to have been aſſaſſinated. 

My Lord, Sir //1!;212 Perkins has complained, 
that if he could have had his. Evidence here, he 
could have proved the Arms had been two Years 
in his Houſe, and that he found them there when 
he came thither firſt. If we ſhould admit that 
Matter, we might confeſs, and avoid it; for it 
is apparent, thar theſe Arms were on this Oc- 
caſion put up in a ſuſpicious Manner in Boxes, 
and ſent to Haycvood's, (who is a ſuſpicious Per- 
ſon, by Reaſon of his Relation to Charnck, 
upon whoſe Letter and Recommendation they 
were received) and concealed till the Plot was 
diſappointed ; and then they were carried away 
from that Place, and buried in Sir J/7/1tam Per- 
kins's own Garden. This was juſt after the Break- 
ing out of the Plot ; and they were buried for the 
better ſecuring themas choice Goods. And where- 
as the Priſoner ſays they were old and ruſty when 
he found them, it now appears they were clean 
and new-furbiſhed Arms, and the Hilts were off 
the Swords, and packed together. 

My Lord, he has Recourſe to another Argu— 
ment in the laſt Place, the moſt moving, I muſt 
confeſs of all, and that is the Argument of Pity : 
He has ſpoke of his Education in the Profeſſion 
of the Gown, of his Infirmities, his Age, and his 
Family. Arguments of Pity I am very unfit to 
give an Anſwer to, and ſhould be very unwillin 
to extinguiſh any Motions of it ; but this I mu 
obſerve even by Way of Anſwer to that Argu- 
ment, That the Time was when he ſhould have 
pitied himſelf, and not engaged in ſuch an abo- 
minable and mercileſs a Deſign ; 'That he ſhould 
have had Pity upon his Country, which he plot- 
ted to bring under the greateſt Confuſion and 
Deſolation ; That he ſhould have had Pity up- 
on the beſt of Kings, and the beſt of Men ; but 
then there was no Pity, when they thought they 
had laid their Deſigns ſo that they had him in 
their Power, but they reſolved barbarouſly to 
murder him, and perſiſted in the Reſolution of 
Aſſaſſinating him after they were once diſappoint- 
ed; That, it ſeems, did not diſcourage them, but 
they undertook it a ſecond Time, and it does not 
appear that they ever had any Remorſe at laſt 
for it; but the Plot broke out and ſo their whole 
Deſign was fruſtrated. 

My Lord, This is the Sum, I think, of his De- 
fence ; I have as well as I was able given an An- 
ſwer to the Objections made to it, and I muſt 
now leave it with you, Gentlemen of the Jury : 
And tho? theſe Conſiderations that I have menti- 
oned may not quite remove all Compaſſion, yet 
they may ſerve to confirm you in a Reſolution o 
doing the King, and Kingdom, and your ſelves Ju- 
ſtice; and that is all we ask of you. I. CJ. 


i ) 
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L.C:F: Gentlemen of the Jury, Sir Milliam Per- 
kins is indicted of High-'Treaſon, for Deſigning, 
Imagining, and Compaſſing the Death of the pre- 
ſent King. There have been ſeveral Witneſſes 
produced that have given Evidence upon this In- 
dictment; the firſt of them is Mr. Porter, who has 
been a Witneſs heretofore againſt ſeveral upon the 
like Occaſion ; and he gives you this Account, 
That about the latter End of May, or the Begin- 
ning of Fane laſt, there was a Meeting of divers 
Perſons at the Old King's Head Tavern in Leaden- 
ball-ſtreet in the City, where they dined together, 
and there was Sir Milliam Perkins, Captain Por- 
ter himſelf, Sir John Fenwick, Sir ohm Friend, and 
divers others that he has mentioned to you. At 
that Meeting they did conſult together, which 
Way the late King Fames might be reſtored, and 
it was thought very neceſſary that there ſhould 
be a French Force ſent over hither to join with 
others for his Reſtoration. And they did among 
themſelves agree, and determine what Number 
of Forces might be convenient for that Purpoſe, 
they did propoſe 10000, 8000 Foot, 1000 Horſe, 
and 1000 Dragoons: And that a Meſſage ſhould 
be ſent over to King Fames, to perſuade him 
to ſollicit the French King, to furniſh him with 
ſuch a Number of Men to be ſent over into Eu- 
gland. Mr. Charnock, that was then in the Com- 
pany, was the Perſon agreed upon among them 
to be the Meſſenger to be ſent upon this Errand, 
which Employment he did undertake, upon their 
Promiſe, that they would raiſe among themſelves 
2000 Horſe for to meet the late King at his Lan- 
ding. 

1 his being at that Time determined, and Mr. 
Charnocł having accepted this Employment, he 
did make Preparation to go upon this Errand. 
In ſome Time after, (a Week or a Fortnight, or 
thereabouts) there was another Meeting at which 
were ſeveral of the ſame Perſons, that were preſent 
at the former, and among them Sir William Per- 
kins was one: And this Meeting was at one Mrs. 
Mount joy s, that keeps a Tavern in St. Fames's- 
ſtreet, where they did diſcourſe of what they had 
tormerly agreed upon, and did again conſider whe- 
ther they ſhould proceed to ſend Mr. Charnock 
with that Meſſage; to which they all agreed, that 
Mr. Charnocꝶ ſhould go, and he accordingly went; 
and Captain Porter met him about five or fix 
Weeks after the Meeting at Mrs. Mount joys, and 
Charnock told him he had been in France, and that 
ſince his Return he had been with the ſeveral Per- 
ſons who had ſent him, and had acquainted them 
with the Anſwer of K. James, which was, That 
at that Juncture of Time the French King had 
ſuch Occaſion for his Forces, that he could not 
ſpare them, or furniſh him with ſo many to come 
over here. This is the firſt Matter that Porter 
gives you an Account of. 

But then Captain Porter tells you farther, how 
the Deſign of Aſſaſſinating the King was ſet on 
Foot about the latter End of Fanuary, or the Be- 
ginning of February laſt. About which Time Sir 
George Barclay was ſent over with a Commiſſion 
from the late King James; which ſeems to have 
diven great Encouragement to that Party of Men: 
Lor Sir George Barclay, Captain Porter, and Sir 
Illi, Perkins, with divers others, had ſeveral 
Meetings at the Globe Tavern in Hatton Garden, 
the Nagg"s-bead Tavern in Covent Garden, the Sun 
Tavern in the Sand, and other Places. And at 
theſe Nicctings they entred into Conſideration, 

Vor. IV. 
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what was the beſt Way to reſtore the late King 
James to the Throne; and it was agreed among 
them, that the beſt Means for the Effecting that 
Reſtoration, would be to kill King //7/liam, which 
they reſolved to undertake; and at theſe Debates 
and Reſolutions, Sir Milliam Perkins, the Priſoner 
at the Bar was prefent. Captain Porter being 
asked whether Sir Hilliam Perkins, at theſe Con- 
ſults, did conſent to the King's Murther, he ſaid 
they did all agree to the Aſſaſſination of the King, 
and Sir Milliam Perkins ſaid, he thought it was 
very neceſſary to be done, to facilitate the Reſto- 
ration of the late King. | 

Gentlemen, This Deſign of the Aſſaſſinating the 
King being thus reſolved upon, the next I ms 
conſidered among them was, how it might be et- 
fected ; there were ſeveral ways propoſed: One 
was by an Ambuſcade; for the King having a 
Houſe in the Country by Richmoud, his Majeſty 
uſed to go once a Week a Hunting thereabout, 
and to return at Night; and therefore an Am- 
buſcade on that fide of the Water, near the Houſe, 
was propoſed. Then another Propoſal was made 
to fall upon the Guards on this fide the Water, 
and at the ſame Time that the King's Coach was 
to be ſet upon. And theſe two Places being pro- 
poſed, there was ſome Difference of Opinion 
among them, whereupon it was agreed that ſome 
Perſons ſhould be ſent to view the Ground on both 
ſides the Water, which Perſons were Captain Por- 
ter, King that was executed, and one Knightley ; 
and ſo ſome Days before the 1 5th of February they 


did go on both ſides the Water; and viewed the 


Ground, and returned in the Evening to the Nag's- 
Head Tavern, according to Agreement, where 
were met together Sir George Barclay, Mr. Char- 
noch, and the Priſoner at the Bar, Sir William 
Perkins. And there they made their Report 
of their View of the Ground, upon which both 
the Propoſals were debated, and at laſt they 
did all agree that the Attack ſhould be made upon 
the King on this ſide of the Water, in a Lane 
that was between Brentford and Turnham Green ; 
and the Attack upon the Guards was likewiſe to 
be made thereabouts. 

Sir Milliam Perkins was to furniſh five Horſes, 
whereof three of them were to be mounted by 
Men of his own providing, the other two were to 
be mounted by Men of Captain Porter's provid- 
ing; Mr. Porter, Mr. Charnock, and one Rookwocd, 
were to be principally ingaged in Attacking the 
Guards. 'The Number of Men agreed upon for 
the whole, were about forty or tew more, and 
Sir George Barclay was to have a Party out of 
them all, of about eight, and as thoſe others went 
to fall upon, and charge the Guards, Sir George 
Barclay, with his Party of Men, was to attack t 
King in his Coach, and by ſhooting into the Coach 
to kill the King and all that were with him. 

The Time agreed upon for putting this Deſign 
in Execution was on Saturday the 1 5th of February. 
That Day it was expected the King would go a 
Hunting. And two Men were planted at Ken- 
ſington to give Notice when the King went, and up- 
on ſuch Notice, theſe Men were to march out in 
ſmall Parties, and to lodge in the Inns, and pub- 
lick Houſes about Brentford, and Turnham Green, 
upon Notice of the King's Return from the other 
ſide of the Water, and Sir George Barclay was to 
be in Readineſs to ſet upon the Coach in the Lane 
and the other Party to attack the Guards, 
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But this horrid Deſign was very happily diſco- 
vered, which prevented the King's going Abroad 
on that Day; and though they were diſappointed 
for that Time, yet the Deſign was not at an End: 
But their Reſolutions continue to make the like At- 
tempt when they could have an other Opportu- 
nity. And for that Purpoſe there was another 
Meeting, as Captain Porter tells you, upon the 
Friday following at the Sun Tavern in the Strand, 
at which Sir Vailliam Perkins, Sir George Barclay, 
Roo, and Charnock, and Captain Porter, were 
preſent,” and they did agree to attack the King 
and the Guards, the next Day, in the fame Place 
and Manner that they had formerly agreed upon. 
But by good Providence the King had Notice of 
it, ſo that he did forbear to go Abroad that Day, 
whereby theſe Conſpirators were totally diſap- 
pointed of their barbarous and villainous Deſign 
which they had reſolved upon, and had made ſuch 
Preparations to compals. 

It is true, Captain Porter does tell you, Sir 
William Perkins was not to be one that ſhould be 
actually preſent at the Aſſaſſination; but he was to 
farniſh five Horſes, three of them to be mounted 
by Men of his own Providing, and two by Men 
that Captain Porter was to provide. And you are 
told poſitively that Captain Porter, at this laſt 
Meeting, did complain that two of his Horſes 
were fallen lame, and acquainted Sir iam Fer- 
kins with it, and he promiſed to help him to two 
more by the means of one Lets that was Gentle- 
man of the Horſe to my Lord Feverſham. 

Then you are told, that Sir J/i/liam Perkins 
' ſent to Steet to come to Town the 11th of Febru- 
ary, and Sweet comes to Town accordingly, on 
Il edueſdiay the 12th of February, and then he had 
Diſcourſe with Sir Milliam Perkins at his Lodgings, 
where Sir /{1/;am told him, that becauſe of his 
Family, he would not imploy him in the Buſineſs 

he intended for him, and therefore bid him go 
home again ; and withall, directed him to return 
to Town the Friday following, and order his 
Graom to bring his Horſes to 'Town ; he menti- 
oned three Horſes which ſhould be the ſtrongeſt he 
had ; the Groom brought up the three Horſes, and 
Sweet came to 'Town with him, and ſtaid till Sa- 
turday. Sir Milliam Perkins ſaid he thought to go 
out of 'Town in the Afternoon, but did not, but 
ſtayed till Monday, when he went out of Town. 

But upon the Friday following, the Horſes of 
Sir William Perkins were brought to Town again, 
which now were Four, and were ſet up at the 
George Inn in Holbourn; and it appears that Mr. 
Lewis furniſhed one Horſe, for there were five 
Horſes upon the Account of Sir //7//;am Perkins, 
of which a Roan Horſe was one which came from 
Somerſet-Houſe. This is proved by the Hoſtler; 
and that Leww/s himſelf came in on Saturday in the 
Afternoon to inquire for Sir Milliam Perkins, but 
he was gone and the Horſes were taken away, and 
he once came with Sir Milliam Perkins to the Inn. 
Theſe are Circumſtances that do concur with, and 
confirm Captain Porter's Evidence concerning the 
providing Horſes for this Deſign. | 

Then there is another Particular of Captain 
Porter's Evidence concerning the Commiſſion from 
King James, which is remarkable: It was told 
you, that he askt Charnock whether he had ſeen the 
Commiſſion : He ſaid, No, but Sir Villiam Per- 
kins had: And Sir William Perkins was askt by 
Porter, as they were ſitting by the Fire- ſide, whe- 


ther he had ſeen the Commiſſion ; and Sir Milliam 
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Perkins anſwered, that he had ſeen it, and had 
read it, and it was written with King 74mes's own 
Hand; and that rhe Subſtance of ir w15 to make 
War upon the Perſon of the Freient king, who 
was called in the Conuniſſion, as you may fuppaſe 
the Prince of Orange. So that, Gentlemen, as to 
the Deſign of the Aſſaſſinating the King, and of 
this Commiſſion which was underſtood by them to 
be for that Purpoſe, this is the Sum and Subſtance 
of Porter's Evidence ſo attended with, and con- 
firmed by theſe Circumſtances, as you have heard. 
Beſides the other Witneſs, $:weet, who was a 
great Acquaintance of Sir Milliam Perkins, tells 
you, That about Chriſtmas laſt, he was informed 
by Sir Milliam Perkins, that the King would come, 
which he underſtood to be meant of King Janes. 
He asked Sir Milliam Perkins how he knew it? and 
he faid, He had his Word for it; and that his 
Troop conſiſted of Old Soldiers, and he had thir. 
ty Saddles; and beſides, there would be ſome Vo- 
lunteers, which were Old Officers. Then he ſaid, 
He was to go into Leiceſtenſbire, and he did go with 
one Scudamore; and this was in Fanuary, about the 
latter End, as I remember. 'They lay that Night 
at Sen- Stratford, and the next Night at Leiceſter, 
and Scudamore went with him; and afterwards 
one 74rborough, and a Parſon, came to him out of 
Torkſhire: And when he came back he ſaid, He 
found all there to be very well; and the Weſt was 


as well inclined to the King's Intereſt, as the 


North; and a Lord's Brother was concerned. 
Then in the next Place you are told, That at 
Michaelmas laſt, Mr. Charnock did write a Letter 
to one Haywood, who had married his Siſter, and 
lived near Sir Milliam Perkins in Il arwickſhire, to 
deſire him to receive ſome Goods into his Houſe 
that were to come from Sir Nilliam Porkins's, and 
lay them up very carefully ; for they were choice 
Goods, which Sir Milliam durſt not leave in his 
own Houſe, becauſe he had left it. And accord- 
ingly there were theſe Boxes and Cheſts ſent to 
Haywood's, and received by him into his Houſe, 
where they continued till the latter End of H- 
bruary. Haywood about this Time, hen the De- 
t with Sir 
Hilliam Perkins in Town, and asked him how he 
would diſpoſe of thoſe Goods? Thercupon Sir 
William Perkins tent his Servant into the Country; 
and Notice was given on Aſb-I/edne{doy, the 
IVedneſday after the firſt Proclamation that iſſued 
upon the Diſcovery of this Conſpiracy, that theſe 
Goods ſhould be removed: And a Man, in the 
Evening, went to Haytuood's Houſe with a Cart 
and Horſes, and removed theſe Cheſts; they were 
three in Number; and thoſe being opened, there 
were eight leſſer ones taken out, and carried away 
about Nine or Ten a Clock at Night, to Sir 
William Perkins's Houſe in Warwickſhire, where 
they were buried in the Garden, and afterward 
were dug up, which was at the Searching Sir 
Willian's Houſe upon the Breaking out of the 
Plot; and when they were opened, it did appear 
what fort of Goods they were: They were Arms, 
a conſiderable Quantity of them; Four Dozen ol 
Swords without Hilts, Twenty-five pair of Piſtols, 
and a great Number of Carbines, Thirty-two 
as I remember, and a Parcel of Hilts pack'd up 
in a Box by themfelves. This, Gentlemen, * 
{worn to you by the Perſons that were preſent at 
the Digging them up, and Opening the Boxes. 
Then, Gentlemen, you are told, That though 
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he found in the Houſe when he came thither, yet 
they were not old ruſty Arms, as he pretends, 
but they were very bright, and fit for Uſe and 
Service. 

There is one Circumſtance more that ſeems to 
affect Sir 1/illiam Perkins, about the Buſineſs of 
the Aſſaſſination ; and that is proved by Eubank, 
Sir /{//;a17's own Servant. There was a Note 
ſent upon S-turday, the 22d of February in the 
Morning, to one Brown at Kenſington, by Sir 
William Perkins's Man; and this Brown writ in 
the Servant's Almanack, that he would be in 
Town himſelf in a little Time, and bid him carry 
it to a Man that lodged at a Confectioner's over- 
againſt Grays-lun Gate in Holbourn : Sir William 
Perkins's Man accordingly goes to this Con- 
fectioner's, and ſpeaks with the Perſon there that 
he was directed to go to; and he ſays he was a 
Scotch Man, and talked broad like a Scotch Man, 
and he bid him go and tell his Maſter, 'That he 
would ſtay within for him till he came; and he 
did accordingly. 

Gentlemen, This is the Sum and Subſtance 
of the Evidence that is given againſt Sir 
William Perkins. Now you are to conſider what 
Sir Milliam ſays for himſelf: He does admit, 
and agree, That what Porter ſays is very poſitive 
and full; but that js but the Evidence of one 
Witneſs: For, fays he, by the Law no Perſon 
ought to be convicted of High-Treaſon, upon the 
Teſtimony of one Witneſs. As to the Matter 
of Law he is in the right; No Man ought to be 
convicted of Treaſon upon the Teſtimony of a 
ſingle Witneſs. Now firſt ſuppoſe the Deſign to 
aſſaſſinate the King had not been proved; con- 
ſider then whether there be not TWO Witneſſes 
beſides. Porter proves, That Charnock was ſent 
into France, by Sir Milliam Perkins, and others, 
upon that Errand ; to which, if you add the 
"Teſtimony of Sweet, that ſwears, That Sir Milliam 
Perkins told him the King would come, and he 
had a 'Troop, and had bought Saddles; and 
what is ſaid concerning his going into Leiceſter- 
ſire, and his having a Quantity of Arms: If all 
which be underſtood in Purſuance of the Deſign 
againſt his preſent Majeſty, then there are at 
leaſt Two Witneſſes of ſeveral Overt-Acts of the 
{ame Treaſon. 

For, Gentlemen, I muſt tell you, tho* there 
had been no Evidence of a Deſign to Aſſaſſinate 
the King, but the Deſign and Purpoſe had been to 
Depoſe him, and ſet the late King upon the 
Throne, or join with a Force to invade the 
Realm, that is High-Treaſon within the Statute 
of 25 Ede. the Third, as being a Deſigning the 
Death and Deſtruction of the King. There hath 
been a full Proof by Two Witnefles, if what 
Srocet, and the other Witneſſes beſides Porter ſay, 
do prove Sir Milliam Perkins to be concerned in 
that Deſign, which ſhall be conſidered further of 
by and by. 

But in the next Place, ſuppoſe that the Meet- 
ings at the King's-Head in Leaden-Hall-Street, and 
at Mount joy's, had not been proved; but the De- 
ſign to Aſſaſſinate the King is proved by one 
Witneſs, and the providing Men and Arms to 
fight againſt him is proved by one other Wit- 
neſs; this is a Proof of the ſame Treaſon: For 
though the Overt- acts be ſeveral, yet they both 
tend to the ſame End, the Deſtruction of the 
King, though in a different Manner; and though 
the Law requires two Witneſſes to the ſame Sort 
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of Treaſon, y et it does not require two Wit- 
neſſes to any one Overt- act. For if one Witness 
prove one Overt-act at one Time, and another 
Witnels prove another Overt- act at another Time, 
theſe are two Witnefles within the Meaning of 
the Law ; and fo it has been always practiſed, and 
never denied to be Law that I know of. 

Beſides it is obſervable upon this Point, which 
my Brother has mentioned, That this new Act of 
Parliament, which does not yet take Effet, pro- 
vides, that there ſhall be either two Witnefles to 
one Overt- act, or one Witneſs to one, and ano- 
ther to another of the fame Species of Treaſon ; 
and you have had the Opinion of all of us now 
that are here, that theſe are Overt-acts of one and 
the ſame Species of Treaſon. 

But then Sir ¶illiam Perkins objects, That Sweet 
does not prove any Overt- act. Now for that, 
you are to conſider the Force of Sweet's Evi- 
dence, who tells you the Diſcourſe of Sir H#7//ian 
Perkins, about Chriſtmas laſt, of the King's Co- 
ming, of his Saddles, and of his 'Troop conſiſting 
of old Soldiers, and Voluntcers that were old Offi 
cers. But ſays Sir V Perkins, this is only Words, 


and Words are not 'Treaſon. Butthen conſider, that 


they are Words that relate to Acts and Things. 
You hear he had a great Quantity of Arms, be- 
yond what he, as a private Man, could have Oc- 


caſion for, or would uſe. He does not give you 


any Account what he was to do with thoſe Arms, 
or to what Purpoſe he ſhould keep them, nor why 
he cauſed them to be removed in the Night, after 
they had lain privately in Haywood's Houle, and 
cauſed them to be carried back to his own Houſe, 
and buried them in the Ground, and at ſuch a 
Time when there was a Plot, and after the Plot 
was diſcovered, and a Proclamation out for his 
own Apprehenſion. 

Sir William Perkins's Diſcourſe with Sweet, of 
King Zames's Coming, and his 'Troop conſiſting 
of ſuch Men, plainly ſhews what thoſe Arms were 
for. For, Gentlemen, Men's Diſcourſes and their 
Words explain their Actions; and an indifferent 
Action in it ſelf may be ſo explained by Words, 
that it will be unlawful. It is lawful for a Man 
to buy a Piſtol; but if it can be plainly proved 
from his Words or his Speeches, that the Deſign 
of Buying it was to uſe it againſt the Perſon or 
Life of the King, that will be an Overt-a&. 
Now when Sir Milliam Perkins ſaid, The late 
King would come, and that he had a 'Troop which 
conſiſted of ſuch Soldiers; then theſe Arms being 


found in that Manner, I muſt leave to your Con- 


ſideration whether it is not a Proof, for what 
Purpoſe he did provide them, and to what Uſe 
he intended to put them; eſpecially ſince he 
gives you no Account, what Uſe or Occaſion he 
had for them. He ſays, indeed, he found them 
in the Houſe two Years ago, how probable that 
is, you may conſider. 

'Then there is another Thing, his Going into 
Leiceſterſhire with Scudamore, and his Meeting 
there with 7arborough, and other People in that 
private and haſty Manner. He went out on the 
Thurſday, and came Home again upon Monday 
Night; and then he meets with Sweet, and tells 
him that all was well; and the Weſt was as well 
inclined to the King's Intereſt as the North. What 
King muſt he mean? he had no Commiſſon from 
King William to go into Leiceſterſbire to diſcourſe 
with People, to ſee how they ſtood affected to his 
Ftereſt, Sweet comes and tells you, that when Sir 
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Milliam Perkins ſpoke of the King, he underſtood 
he meant King + age I muſt leave it ro your 

Conſideration, how you will interpret theſe 
Words. 

It is true, Gentlemen, it is not fit there ſhould 
be any {trained or forced Conſtruction put upon a 
Man's Words or Actions, when he is- tried for 
his Life. You ought to have a full and ſatisf icto- 
ry Evidence to convince you, that he is Guilty, 
before you pronounce him ſo; but however, you 
are to conſider the Nature of Things, and the 
Circumſtances that attend them. If you can ſup- 
poſe that he went into Leiceſterſhire to King II 1. 
lian's Friends, and that he was of Opinion, the 
Weſt was as well Affected to King Il illiam, as the 
North; then you make a different Conſtruction 
from Sweet, who tells you, that always when he 
ſpake of the King, he underſtood it of King James; 
and at Chriſmas, when he ſpoke of the King's 


Coming, it muſt be meant King James; for King 


1Hll;a14 was here before, and he pretends not he 


had any Authority to raiſe a 'Troop for King 


Hilliain. 

So that, Gentlemen, I muſt leave it to you up- 
on the whole Matter; if you are ſatisfied, that Sir 
William Perkins is gailty of the Matters of which 
he ſtands charged, you will find him guilty ; you 
have heard the Evidence, and will conſider of it; 
and if, upon the Whole, you are not ſatisfied, 
that he is guilty of the Matters charged in this 
Indictment, then you are to acquit him. 


Then an Officer being ſworn to keep the Jury 
according to Cuſtom, they withdrew to con- 
ſider of their Verditt, and in leſs than Half 
an Hour, returned into Court. 


Cl. of Arr. Gentlemen of the Jury, Anſwer to 
your Names. William Northey, 

Mr. Northey. Here 

(Aud fo of the Refs.) 

Cl. of Arr. Gentlemen, are you all agreed on 

your Verdict ? 
ury. Yes. 

Cl. of Arr. Who ſhall fay for you? 

ury. Our Foreman. 

Cl. of Arr. Sir William Perkins, hold up thy 
Hand, (ieh he did.) Look upon the Priſoner ; 
how ſay ye, is he guilty of the High-Treaſon where 
of he ſtands indicted, or not guilty ? | 

Foreman. Guilty, my Lord. 

Cl. of Ar. What Goods or Chattels, Lands or 


Tenements, had he at the 'Time of the High-Trea- 


ſon committed, or at any Time ſince? 
* Foreman. None to our Knowledge. 
L. C. J. Jaylor, look to him, he is found Guilty 
of High-Treaſon. 
L. of Ar. Then hearken to your Verdict as the 
Court has recorded it. You ſay that Sir Milliam 
Perkins is guilty of the High- I reaſon whereof he 
ſtands indicted, but that he had no Goods, or 
Chattels, Lands, or Tenements, at the Time 
of the High- Treaſon committed, or at any Time 
ſince, to your Knowledge, and ſo you ſay all? 

Fury. Yes. | | 

Cl.of Ar. Gentlemen, the Court diſcharges you, 

and thanks you for your Service. 

While the Fury was withdrawn to conſider of the 
Verdict, Sir John Friend was brought from 
Newgate tothe Bar, in order to his being 
called to Fudgiment, and after the Lerdict, he 
addreſo'd himſelf to the Court thus, 


Friend. My Lord, I humbly beſeech your 

Lordſhip to give me leave to read this Paper. 
(To which the Court gave no Anſwer.) 

Friend. My Lord, will your Lordthip give me 
Leave to read it. a 

IL. C. J. Ay, if you will. 

(Reads. 

Friend. My Lord, I humbly move in Arreſt of 

Judgment, that I am not convicted of 'Treaſon 

y Two Witneſles, as I onght to have been with- 
in the Statute of the 25th of Edward the Third: 
For Mr. Porter ſwears, That I, with others, in 
May or June laſt, ſent to the French King to 
invade England; he is the only Witness to that 
Matter. Mr. Blair ſwears, 'That I ſhewed him a 
Commiſſion in S4rrey-ſtreet, about two Years ſince, 
ſign'd by King _ and counterſign'd Mel- 
ford, to be a Colonel of Horſe, and that I gave 
him ſome Moneys for the Cheriſhing of the Men. 
My Lord, here isno Levying of War, ſworn by 
Mr. Blair; and Conſpiring to levy War not being 
Treaſon, I am convicted by one Witneſs, and 
therefor? I pray Council may be aſſigned me, to 
plead this Matter. 

L. C. 7. Sir elm Friend, that which you move 
now, is not in Arreſt of Judgment, it is Mat- 
ter that does ariſe upon the Evidence, and what 
you now fay, arraigns the Verdict, and the Pro- 
ceedings upon your Trial. There were 'Two 
Witnefles againſt you, that is plain. Xou were 
not indicted for Levying of War, but for Com- 
paſſing and Imagining the Death of the King ; 
and we told you the Deſign of the Invaſion, and 


Conſpiring to depoſe the preſent King, and reſtore 
the late King, was an Overt-act of that High- 


Treaſon. The Commiſſion was not ſo much 
ſtood upon, but the Advancing Moneys upon 
this Account, to Blair your Lieutenant Colonel, 
to give to the Men, that was a plain Overt-act, 
and ſo there were certainly To Witneſſes againſt 
you,. | 

Friend. My Lord, I hope, I can clear my ſelf: 
I thank God, I am as Innocent as the Child un- 
born, of the Aſſaſſination of the King. I would 


not have the People think, that T am ſuch a 


Man. | 

L. C. J. But you remember, it was ſworn 
you knew of it, and we have told you, that 
the Deſign of Reſtoring the Jate King by Force, 
and Depoſing the King, are Overt-acts of ima- 
gining his Death, if ſuch an Intention be proved, 
as 9 was in your Caſe, and the Jury have found 
it 10. 

Friend. My Lord, I humbly beſeech you, be- 
cauſe I do not underſtand Matter of Law, and 
am advis'd to move this in Arreſt of Judgment; 
I deſire my Council may be heard to it. 

L. C. J. We cannot hear Council, but upon a 
Matter that ariſes upon the Record it ſelf, that is, 
the Indictment, We cannot enter into any Exami- 
nation of this Matter, that you now ſpeak of, you 
had a long Trial yeſterday. 

Friend. My Lord, I am ſorry to give your Lord- 
ſhip anyOccaſion of Trouble; but I humbly beſeech 
you, if it may be, that I may be heard by my Coun- 
cil, for the Satisfaction of the World ; pray, my 
Lord, hear what they can ſay. 

L. C. F. They cannot ſay any Thing; no Coun- 
cil in the World that underſtand themſelves, can 
argue any Thing againſt what has been ſo often 
ſettled and always practiſed, 


Friend, 
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Friend. My Lord, if it be to be granted, I be- 
ſeech your Lordſhip to grant it. 

L. CJ. It cannot be granted; beſides the Mat- 
ter you now move upon, is improper; it was all 
conſidered upon your Trial. It was told you, we 
did all agree, that a Conſpiracy to levy War to 
depoſe the King is 'Treaſon, or to invade the 
Realm is Treaſon. All this was conſider'd at 
your Trial, and that is now over. 

Perkins. My Lord, if your Lordſhip plea- 
ſes, I deſire I may have the Liberty of ſome 
Friends and Relations, and a Miniſter to come to 
me. 

L. C. F. Yes, yes, by all Means. 

obey! It *. Lordſhip pleaſes, that they 
may come and be private with me, and pray let 
me have a Rule of Court for it, otherwiſe I ſhall 
not have any Benefit of it. 

I. C. J. Yes, yes, it is very fit you ſhould have 
it; there ſhall be an Order of Court for it: 
Sce that the Keeper take Care it be done with 
Safety. | 

Friend. My Lord, I deſire the fame Liberty 
of a Miniſter, and my Relations and Friends 
to come to me; that for what Time I have 
to live, I may make the beſt Uſe I can of it 
for my Soul, which I hope God will enable me 
to do. 


Then the Court was ad journed until Five a Clock 
in the Afternoon, and about Six gr dye 
returned, and the Court was reſumed. 


Cl. of Arr. Set Sir Fohn Friend to the Bar: 
(Which was done.) Sir Fobn Friend, hold up thy 
Hand; (which he did.] Thou ſtandeſt convict- 
ed of High Treaſon, for traiterouſſy Compaſſing 
and Imagining the Death of our Sovereign Lord 
King William the Third. What canſt thou ſay 
for thy ſelf why the Court ſhould not give thee 
Judgment according to the Law ? 

(Then being made to kneel, he afterwards ſtood 
up. ) | | 

Friend I have faid already, what I have to ſay 
in Arreſt of Judgment. 

Mr. Com. Serjeant. Sir, you have heard the 
Judgment of the Court, as to what you have 
ſaid; if you have nothing elle to offer, the Court 
muſt proceed to Judgment. 

Cl. of Arr. for Middleſex. Sir William Perkins, 
hold up thy Hand; (wh:ch he did.) Thou ſtand- 
eſt convicted of High Treaſon in Compaſſing and 
Imagining the Death of the King, and adhering 
to the King's Enemies. What canſt thou fay for 
thy ſelf, why the Court ſhould not give thee Judg- 
ment to die, according to the Law? 

( He was made to kneel, and riſe up again.) 

Perkins. J have nothing more to offer. 

Cl. of Arr. Then Cryer, make Proclamation. 

Cryer. O yes; all Manner of Perſons are com- 
manded to keep Silence, while Judgment is in gi- 
ving, upon Pain of Impriſonment. 


Il hich Proclamation was made on both Sides 
the Cburt; and then Mr. Common Serjeant 
fitting «ith the Reſt of the Court upon the 
Hench, pronounced the Sentence. 


Mr. Co2. Serj. You the Priſoners at the Bar, Sir 
yu Fricud, and Sir Milliam Perkins, you have 
een indicted for High Treaſon, in Compaſſing 
the Death and Deſtruction of the King: For 


your Trial, you have put your ſelves upon the 
Country, which Country has found you Guilty. 
The Offence is the greateſt in the Judgment of 
the Law, that a Man can commit; and it is 
juſtly and reaſonably ſo. For Robbery and Mur- 
der are Injuries to private Perſons, but Compaſ- 
ſing the Death of the King, is Compaſſing the 
Deſtruction of the Father of your Country; 
and letting in Rapine, Death, and Deſolati- 
on upon 'Thouſands of People. And even this, 
the hainouſeſt of Offences, is capable of Aggra- 
vation ; for there have been always Excuſes, and 
ſometimes Juſtifications for Rebellion: And as 
to Murder and private Revenge, there may be 
ſomewhat faid in Mitigation from the Violence 
of Men's Paſſions. But to fit, and conſpire, and 
conſult, and debate the Deſtruction of a Prince; 
no Man yet ever had the Confidence to make an 
Excuſe for it. I would not add to your Afflicti- 
on; I am ſenſible of the ſevere Judgment that 
is to follow, and which you have brought upon 
your ſelves, and cannot but pity you for the 
great Burden of Guilt, that you have laid your 
ſelves under. I only fay this to offer it to your 
ſerious Conſideration, in the few Moments you 
have to prepare for another World, and another 
Judgment. All that remains for me, is to pro- 
nounce the Judgment of the Law in theſe Caſes, 
and the Court does Award it. 


That you, and each of you, go back to the 
Place from whence you came, and from 
thence be drawn on a Hurdle, to the Place 
of Execution, where you ſhall be ſeverally 
Hanged up by the Neck, and cut down 
alive; your Bodies ſhall be ript open, 
your Privy-Members cut off, your Bowels 
taken out, aud Burnt before your Faces ; 
your Heads ſhall be ſevered from your 
Bodies, your Bodies reſpettively to be di- 

 wided into Four Quarters, and your Heads 
and Quarters are to be at the Diſpoſal of 
the King: Aud the Lord have Mercy upon 
your Souls. 


Then the Priſoners were carried back to News 
gate, 


On Friday April 3. 1696. Sir John Friend and 
Sir William Perkins were drawn en S!edges from 
Newgate 70 Tyburn, where they deliver'd the 
following Fapers to the Sheriffs. 


Sir Joun FRIEND's Paper. 


K* owing that I muſt immediately give an 

Account to God of all my Actions, and 

that I ought to be eſpecially careful of what I fay 

in theſe laſt Hours, I do ſolemnly profeſs, that 

what I here deliver is from my very Soul, with 

— the Heartineſs and Sincerity of a dying Chri- 
ian. 

The Cauſe I am brought hither to ſuffer for, I 
do firmly believe to be the Cauſe of God and 
true Religion, and, to the beſt and utmoſt of my 
Knowledge and Information, agreeable to the 
Laws of the Land, which I have evermore heard 
do require a firm Duty and Allegiance to our So- 
vereign; and that as no foreign, ſo neither any 
domeſtick Power can alienate our Allegiance. For 
it is alrogether new and unintelligible to me, ** 
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the King's Subjects can depoſe and dethrone him 
on any Account, or conſtitute any that have not 
an immediate Right in his Place. We ought, I 
think, not to do this; and ſurely, when it is done, 
to aſſiſt him in the Recovery of his Right, is 
juſtifiable, and our Duty. And however Things 
may ſeem at preſent, I do believe, I am ſure I 
heartily pray, that he ſhall be one Day reſtored 
to his righttul Throne and Dominions. 

As for any ſudden Deſcent of his Majeſty up- 
on theſe his Dominions, in order to the Recovery 
of them, I declare I had no certain Knowledge of 
it ; nor can I tell what Grounds there was to be- 
lieve it, ſo little Reaſon had I to be in a preſent 
Preparation for it. I ſuppoſe it is not expected I 
ſhould here endeavour to clear myſelf of the A 
ſaſſmation, which was not the thing alledg'd a- 
gainſt me; however, it was mention'd, through 
what Means I know not: As it was inſinuated to 
my Diſadvantage, I forgive ſuch as were therein 
inſtrumental ; and I do alto, from the very Bottom 
of my Soul, freely forgive, and beg of God to do 
ſo too, ſuch as were any ways acceſſary towards 
the taking away my Life, which I really look up- 
on to be their Misfortune more than mine. 

I profeſs my-ſelf, and I thank God I am fo, a 


Member of the Church of England, though, God 


knows, a moſt unworthy and unprofitable Part 
of it; of that Church which uſers ſo much at 

reſent for a ſtrict Adherence to Loyalty, the 
— and Chriſtian Principles; For this I ſuffer, 
end for this I die. | 

Tho? I have a perfect Charity for People of all 
Profeſſions, and do heartily wiſh well, and would 
endeavour to do ſo to all my Fellow-Subjects, of 
what Perſuaſion ſoever. And indeed I have met 
with a great deal of Uprightneſs and Sincerity a- 
mong ſome People of very different Opinions in 
religious Matters. | | 

And I hope and deſire it may not be taken as 
an uncharitable Cenſure, or undue Reflection, that 
T objected to the Legality of Popiſh Evidence, 
being advis'd ſo to do for my better Security, up- 
on the Foundation of a Statute-Law. 

Having owned myſelf a Member of the Church 
of England, T muſt take this + 5 game" and I 
do it * God's Glory, to apply myſelf to you 
that are Royaliſts of that Church, and of the 
ſame Faith and Principles with myſelf: And I 
beg of you, for God's fake, and the Love of 
your Souls, to be very conſtant and ſerious in all 
religious Offices, and holy Duties, of divine 
Worſhip and Service, which I have too much 
neglected, as I own to my great Sorrow: Let no 
Excuſe, no Dangers, prevent or hinder you in 


- theſe moſt neceſſary and ſerious Matters; and be, 
I beſeech you, very careful and circumſpe& in 


all your Actions, Behaviour, and Converſation, 
as I earneſtly exhorted all that came to me. 

T have, I thank God, a great deal of Satis- 
faction in my preſent Sufferings, and have found 
it ſo ever ſince I have been under them: And 


bleſſed be God it doth continually increaſe upon 
me. And I do now lay down my Life with all 
Chearfulneſs and Reſignation, in ture and certain 
Hope of a Reſurrection to eternal Life, through 
our Lord Jeſus Chriſt ; through whoſe Merits a- 
lone I hope for the Pardon of my Sins, and the 
Salvarion of my Soul. 

And fo, O Lord! into thy Hands I commend my 
Spirit; for thou haſt redeemed zue, O Lord! thug 
God of Truth. 

Joux Fzxrrtnp. 


Si” WIIIIAM Piakins s Paper. 


1 hath not been my Cuſtom to uſe many 
Words, and I ſhall not be long upon this Oc- 
caſion, having Buſineſs of much greater Conſe. 
quence to employ my Thoughts upon. I thank 
God I am now in a full Diſpoſition to Charity 
and therefore ſhall make no Complaints, either 
of the Hardſhips of my Trial, or any other Ri- 
gours put upon me. However, one Circumſtance 
I think my ſelf oblig'd to mention. It was ſworn 
againſt me by Mr. Porter, That I had own'd to 
him that I had ſeen and read a Commiſſion from 
the King to levy War upon the Perſon of the 
Prince of Orange. Now, I muſt declare, that the 
Tenour of the King's Commiſſion, which I faw 


was general, and directed to all his loving Sub- 


jects, to raiſe and levy War againſt the Prince of 
Orange, and his Adherents ; and to ſeize all Forts, 
Caſtles, Sc. which, I ſuppoſe, may be a cuſtoma- 
ry Form of giving Authority to make War ; bur 
I muſt confeſs I am not much acquainted with 
Matters of that Nature: But as for any Com- 
miſſion particularly levell'd againſt the Perſon of 
the Prince of Orange, I neither ſaw nor heard of 
any ſuch. 

It's true, I was privy to the Deſign upon the 
Prince, but was not to act in it; and am fully ſa- 
tified that very few, or none, knew of it but 
thoſe who undertook to do it. 

I freely acknowledge, and think it for my Ho- 
nour to ſay, that I was entirely in the Intereſt of 
the King, being always firmly perſuaded of the 
Juſtice of his Cauſe; and I look'd upon it as my 
Duty, both as a Subject, and an Engliſhman, to 
aſſiſt him in the Recovery of his Throne, which 
I believe him to be depriv'd of contrary to all 


Right and Juſtice ; taking the Laws and Conſti- 


tutions of my Country for my Guide. 
As for Religion, I die in the Communion of the 
Church of England, in which I was educated. 
And as I freely forgive all the World, ſo who- 
ever I may any ways have injur'd, I heartily ask 
them Pardon. 
WILLIAM PERKINS. 


Feremy Collier, a Nonjuring Miniſter, publick- 
ly abſolv'd them at the Gallows. 

After which they were executed according to 
their Sentence, 
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CLIII. The Trial of 


AMBROSE ROORK WOOD, for 


High-Treaſon, the 2d of April, 8. Will. III. 1696. 


|; i es *. 


HE Court being fat, at which were 
preſent the Lord Chief Juſtice Holt, 
the Lord Chief Juſtice rely, Mr. 
Juſtice Newvi/, Mr. Juſtice Powell, 
and Mr. Juſtice Eyre; the Court 
proceeded in this Manner. 

Cl. of Ar. Cryer, make Proclamation. 

Cryer. Oyez, Oyez, Oyez: All Manner of Per- 
ſons that have any Thing more to do, at this 
Seſſions of Oyer and Terminer, holden for the 
County of Middleſex, draw near and give your 
Attendance. God ſave the King. 


0 


Then the Grand Fury were called over, and the 
Appearauces marked, and Witneſſes being 
feworn in Court,” to give Evidence to them 
upon a Bill of Indiftment againſt Alexander 
Knightley, they in a little Time after with- 
drew to hear the Evidence. 


Then the Keeper of Newgate was order'd to 
bring his Priſoners to the Bar; (which he 
did. ) to wit, Robert Lowick, Ambroſe 
Rookwood, and Charles Cranburne ; who 
were thus arraigned. | 


Cl. of Arr. Robert Lowick, hold up thy Hand. 
(which he did.) 

Ambroſe Rookwood, hold up thy Hand. (which 
he did.) | 

Charles Crauburue, hold up thy Hand. (which 
he aid.) 

You ſtand indicted in the County of Middle- 
ſex, by the Names of Robert Lowick of the Pa- 
riſh of St. Pau! Covent-Garden, in the County of 
Middleſex, Gentleman; Ambroſe Rookwood of the 
ſame Pariſh, Gentleman, and Charles Cranburne 
of the ſame Pariſh and County, Yeoman ; for that 
you, together with one Chriſtopher Knightley, of 


the ſame Pariſh and County, Gentleman, not yet 


taken; not having the Fear of GOD in your 
Hearts, nor weighing the Duty of your 1 
ance, but being moved and ſeduced by the Inſti- 
gation of the Devil, as falſe Traytors againſt the 
moſt ſerene, moſt illuſtrious, moſt clement, and 
moſt excellent Prince, our Sovereign Lord illi- 
am the Third, by the Grace of God, King of 
England, Scotland, France, and Ireland, Defender 
of the Faith, Cc. your ſupreme, true, rightful, 
lawful, and undoubted Lord, the cordial Love, 


and true and due Obedience, Fidelity and Al- 


legiance, which every Subject of our ſaid Lord 
the King that now is, towards him our faid Lord 
the King ſhould bear, and of right ought to 
bear, withdrawing, and utterly to extinguiſh in- 
tending and contriving, and with all your Strength 
reſolving, deſigning, and conſpiring the Govern- 
ment of this Kingdom of England, under him 
our faid Sovereign Lord the King that now is, 
oV. 


of Right, duly, happily, and well eſtabliſh'd 

altogether to ſubvert, change, and alter, as alſo 
our ſaid Lord the King to Death and final De- 
ſtruction to put and bring, and his faithful Sub- 
jects, and the Freemen of this Kingdom of Eng- 
land, into intolerable and moſt miſerable Servi- 
tude to Lewis the French King to ſubjugate and 
inthral, the 1oth Day of February, in the ſeventh 
Year of the Reign of our ſaid ſovereign Lord the 
King that now is, and divers other Days and 
Times as well before as after, at the Pariſh of St. 
Paul Covent-Garden, aforeſaid, in the County 
aforeſaid, falſely, maliciouſly, deviliſhly, and 
traiterouſly, did compaſs, imagine, and contrive, 
reſolve, deſign, and intend, our faid Lord the 
King that now is, to kill, flay, and murther, and 
a miſerable Slaughter among the faithful Subjects 
of our ſaid Lord the King, throughout this whole 
Kingdom of England, to make and cauſe, and 
the ſame your moſt impious, wicked, and devi- 
liſh Treaſons, and traiterous Compaſſings, Con- 
trivances, and Purpoſes aforeſaid, to fulfil, per- 
fect, and bring to effect, you the ſaid Robert Lo- 
wick, Ambroſe Rookwood, and Charles Cranburne, 
together with the ſaid Chriſtopher Knightley, and 
very many other falſe Traytors, to the Jurors un- 
known, afterwards, to wit, the fame roth Day of 
February, in the Year aboveſaid, at the Pariſh 
aforeſaid, in the County aforeſaid, and divers 
other Days and Times, as well before as afrer, 
there and elſewhere in the ſame County, Falſely, 
Malicioufly, Adviſedly, Secretly, Traiterouſſy, 
and with Force and Arms, did Meet, Propoſe 
Treat, Conſult, Conſent, and Agree, him our fai 

Lord the King that now is, by lying in wait, and 
Guile, to Aſſaſſinate, Kill and Murder; and that 
execrable, horrid, and deteſtable Aſſaſſination, 
and Killing the ſooner to execute, and perpetrate 

afterwards (to wit) the fame Day and Year, and 
divers other Days and 'Times, at the Pariſh 
aforeſaid, in the County aforeſaid, Traiterouſly 
did Treat, Propoſe, and Conſult, of the Ways, 
Manner, and Means, and the Time and Place, 
where, when, how, and in what Manner, our 
{aid Lord the King, ſo by lying in wait, the more 


eaſily you might kill; and did conſent, agree, and 


aſſent, that forty Horſemen, or thereabouts, where- 
of the ſaid Chriſtopber Knightley, you the faid 
Robert Lowick, Ambroſe Rookwood, and Charles 
Cranburne, ſhould be four ; and every one of you 
traiterouſly took upon himſelf to be one, with 
Guns, Muskets, and Piſtols, charged with Gun- 
powder and leaden Bullets, and with Swords, 
Rapiers, and other Weapons, being Armed, 
ſhould lie in wait, and lie in Ambuſh, our faid 
Lord the King in his Coach being, when he 
ſhould go abroad, to invade, and that a cer- 
tain and competent Number of thoſe Men, ſo 
armed, ſhould ſet upon the Guards of our faid 

0000 Lord 
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Lord the King then attending him, and be- 
ing with him, and ſhould fight with them, and 
overcome them, whilſt others of the fame 


Men ſo armed, our faid Lord the King ſhould 


aſſaſſinate, flay, kill, and murther ; and you 
the ſaid Robert Lowick, Ambroſe Rookwond, and 
Charles Cranburne, together with the ſaid Chriſto- 
pher Knightley, the Treaſon, and all the traite- 
rous Intentions, Deſigns, and Contrivances afore- 
ſaid, to execute, perform, fulfil, and bring to 
Effect, afterwards (to wit) the aforeſaid Tenth 
Day of February, in the ſeventh Year abovefaid, 
at the Pariſh aforeſaid, in the County aforeſaid, 
divers Horſes, and very many Arms, Guns, Pi- 


ſtols, Swords, Rapiers, and other Weapons, 


Ammunition, and warlike Things, and military 
Inſtruments, falſely, maliciouſly, ſecretly, and 
traiterouſly did obtain, buy, gather together, 
and procure, and cauſe to be bought, obtained, 
gathered together, and procured with that In- 
tention, then in and about the deteſtable, hor- 
rid, and execrable Aſſaſſination, Killing, and 


Murder of our faid Lord the King that now is, 
as aforeſaid to be uſed, employed, and beſtow'd ; 


and the fame Premiſſes the more ſafely and cer- 
rainly to execute, do, and perform, the aforeſaid 
Chriſtopher Knightley, with one Edward King, late 
of High-Treaſon, in contriving and conſpiring 
the Dcath of our faid Lord the King that now is, 
duly convicted and attainted, by the Conſent 
and Agreement of divers of the 'Traytors and 
Conſpirators aforeſaid, the faid roth Day of 
February, in the ſeventh Year aboveſaid, went 
and came to the Place propoſed, where ſuch in- 
tended Afﬀaſſination, Killing, and Murder of our 
ſaid Lord the King by lying in wait, ſhould be 
done, performed, and committed, to ſee, view, 
and obſerve the Convenience and Fitneſs of the 


ſame Place for ſuch lying in wait, Aſſaſſination, and 


Killing, there to be done, performed, and com- 
mitted: And that Place being ſo viewed and 
obſerved, afterwards, (to wit) the ſame Day 
and Year, their Obſervations thereof to ſeveral 


of the ſaid Traytors and Conſpirators did relate 


and impart, (to wit) at the Pariſh aforeſaid, in 
the County aforeſaid : And you the aforeſaid 
Charles Cranburne, the ſame Day and Year there, 
in order the ſaid execrable, horrid, and deteſta- 
ble Aſſaſſination, and Killing of our ſaid Lord 


the King, by the Traytors and Conſpirators 


aforeſaid, the more readily and boldly to exe- 
cute, perform, and commit, adviſedly, know- 
ingly, and traiterouſly did bring and carry be- 
tween divers of thoſe Traytors and Conſpirators, 
forward and backward, from ſome to others of 
them, a Liſt of the Names of divers Men of thoſe 
who were deſigned and appointed our ſaid Lord 
the King ſo as aforeſaid by lying in wait to Kill 
and murder; againſt the Duty of the Allegiance 
of the faid Chriſtopher Knightley, you the ſaid 
Robert Lowick, Ambroſe Rookwood, and Charles 
Cranburne, and againſt the Peace of our ſaid Lord 
the King that now is, his Crown and Dignity, 
and againſt the Form of the Statute in ſuch Caſe 
mage and provided. | 

How ſay'ſt thou, Robert Lowick, Art thou 
Guilty of the High-Treaſon whereof thou ſtand- 
eſt Indicted, or Not Guilty? 

Lowick, Not Guilty. | 

C!. of Arr. Culprit, How wilt thou be Try'd? 

Lowick, By God and my Country. 

Cl. f Arr. God ſend thee good Deliverance. 
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How ſay ſt thou, Ambroſe Rockeweed, Art thou 
Guilty of the Hligh-Treaſon whereof thou ſtand. 
eſt Indicted, or not Guilty? 

Rooꝶtuood. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be Try'ꝗd; 

Rooletood. By God and my Country, * 

Cl. of Arr. God ſend thee good Deliverance 
Charles Craudurue, How ſay ' ſt thou? Art thou 
Guilty of the High-Treaſon whereof thou ſtand. 
eſt Indicted, or Not Guilty ? | 

Crauburne. Not Guilty. | 

Cl. of Arr. Culprit, How wilt thou be Try'q> 

Crauburme. By God and my Country. 

CJ. of Arr. God ſend thee good Deliverance. 

Crauburne. My Lord, I deſire your Lordſhip 
would grant me the Favour for my Wife to come 
to me in private, and that I may have Pen, Ink, 
and Paper. 

L. C. J. Pen, Ink, and Paper, you Si, John 
muſt have; but as to the other, we Holt. 
muſt conſider of it. Keeper of Newgate, What 
has been uſual in thoſe Caſes ? | 

Keeper. My Lord, we let no Body come to them 
in private, but their Council. 

L. C. J. That's provided for by the Act that 
allows them Council: But has it been uſual here- 
tofore to permit any Body elſe to be with them 
in private; the Wife, or any other Relations? 

Keeper. It has not. 

L. C. J. It js very dangerous if it ſhould ; there- 
fore let him have his Wife come to him in the 
preſence of the Keeper. 

Cranburne. And Pen, Ink, and Paper, I hope, 
my Lord ? | 

L. C. F. Yes, yes, that you ſhall have. 

Cranburne. You don't deny me, my Lord, that 
I may have my Wife come to me? 

L. C. J. No, we don't, but ſhe muſt not be in 
private with you, for fear of an Eſcape. 

Rookwood. I beg the tame Favour, my Lord, to 
have my Erother come to me, and Pen, Ink, and 
Paper. 

IL. C. J. You ſhall have the ſame Rule; but you, 
Keeper, muſt have eſpecial Care whom you do per- 
mit to come to them, and be private with them; 
for it is ſtill at your Peril if any ill Accident 
happens by your Indulgence to them : And yet 
it is fit they ſhould have all that is reaſonable for 
preparing for their Defence at their Trials. 

Lowick. And I deſire, my Lord, I may have 
my Siſter come to me, and the Liberty of her 
being in private with me. a | 

L. C. F. Your Friends may come to you at ſea- 
ſonable Times, in the preſence of the Keeper; 
you ſhall have any thing that is reaſonable, but 
the Safety of the Government muſt be look'd 
after. Therefore, Keeper of Newgate, take back 
your Priſoners, and bring them here this Day 
ſevennight at ſeven a Clock in the Morning, with- 
out any other Order, 


They ſtaid at the Bar about half an Hcur, the 
Fudges conſulting among themſelves about the 
Precept for the Petty Fury upon a late Af 
of Parliament which has appointed ſix Days 
for the Fury to be ſummon'd before they ab- 
pear to try any Cauſe, aud upon the laſt Ati 
in Regulating Trials in Caſes of High-Treaſa; 
which requires that the Priſoner ſhall have 4 
Copy of the Pannel of the Fury duly return d, 
at leaſt two Days before his Trial. 


Then 
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Then the Priſoners were carried away, and the 
Grand Fury withdrew to conſider of the Evi- 
dence againſt Knightley, and in a Quarter 

of an Hour came back, and being called over, 


delivered in a Bill to the Court. 


Cl. of Arr. Gentlemen, you are content the 
Court ſhall amend Matter of Form, or falſe Latin 
in this Indictment, without altering any Matter 
of Subſtance without your Privity. 

Fury. Yes. 

Cl. of Arr. Then, Gentlemen, you may go for 
this Time; and you are to take Notice if there 
be Occaſion at any Time to call you together, 
you ſhall have ſufficient Warning given you be- 
forchand. This is Billa Vera againſt Alexander 
Knightley for High- Treaſon. 


Then the Fudges reſumed the Debate among them- 
{etves, and at laſt reſolved that there ſhould 
go three ſeveral Venires for the Petty Fury, 
returnable this Day ſevennight ; one to try 
between the King and Robert Lowick, the 
ſecond to try between the King and Ambroſe 
Rookwood, and a third between the King 
and Charles Cranburne ; becauſe, though the 
Inaifiment be againſt them jointly, yet it was 
a ſeveral Offence in every one of them, and 
they might ſever in their Challenges, and 
that would be troubleſome, and therefore it 
was thought beſt to ſever them in their Tri- 
ols ; and therefore the Court adjourned for an 
Hour or ſomething more, while the Precepts 
Fer the Fury were preparing, and according to 
the Adjournment met, aud ſigned and ſealed 
the Precepts, and then adjourned the Seſſions 
of Oyer and 'Terminer until this Day ſeven= 
night, at Seven in the Morning. 


Die Martis Viceſimo primo Aprilis, Anno Regni Re- 
gis Willielmi Tertii Octauo, Annoqz Dom. 1696. 


HE Court fat about Eight a Clock, at which 
were preſent a great Number of Noblemen, 
and Perſons of Quality, who were in the Com- 
miſſion, and Seven of the Judges; to wit, the 
Lord Chief Juſtice Holt, the Lord Chief Juſtice 
Treby, the Lord Chief Baron Ward, Mr. Juſtice 
Nevil, Mr. Juſtice Powe/, Mr. Juſtice Eyre, and 
Mr. Baron Pois. | 


Cl. of Arr. Cryer, make Proclamation. 

Cryer. O yes, O yes, O yes. All Manner of 
Perſons that have any 'Thing more to do at this 
Seſſions of Oyer and Terminer, adjourned over to 
this Day, draw near and give your Attendance. 
And God fave the King. 

CJ. of Arr. Cryer, make Proclamation. 

Cryer. O yes, Sheriffs for the County of Mid- 
dleſex, return the Precepts to you directed, upon 
Pain and Peril will fall thereon. 


The Under-Sheriff returned the Precepts. 


Cl. of Arr. Mr. Baker, pray, Whom do you 
intend to begin with? 

Mr. Baker. With Ambroſe Rookwood. 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. O yes, You good Men of the County of 
Middleſex, ſummoned to appear here this Day, 
to = 1 aA our Sovereign Lord the King, 

OL. TY, - 


for High-Treaſon, 


and the Priſoners that ate, and ſhall be at the 
Bar, anſwer to your Names, as you ſhall be 
called, every one at the firſt Call, and fave your 
Iſſues. 
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The whole Pannel was called over, and the Ap- 
pearances of thoſe that anſwered recorded ; 
and the Defaulters were again called over. 


Cl. of Arr. Keeper of Newgate, ſet Ambroſe 
Rookwood to the Bar. (Which was done.) You 
the Priſoner at the Bar, Ambroſe Rookwood, thoſe 
Men that you ſhall hear called, and perſonally 
appear, are to paſs between our Sovereign Lord 
the King and you, upon 'Trial of your Life and 
Death ; if therefore you will challenge them, or 
any of them, your Time is to ſpeak unto them 
as they come to the Book to be ſworn, before 
they be ſworn. 

Sir B. Shower. If Your Lordſhip pleaſes, We 
have a Doubt or two to propoſe to Your Lord- 
ſhip, in reſpect of the Trial this Day: But be- 
fore I offer it, we beg Your Favour for a Word 
in behalf of our ſelves. | 

My Lord, We are aſſigned of Council, in Pur- 
ſuance of an Act of Parliament, and we hope that 
nothing which we ſhall ſay in Defence of our Cli- 
ents, ſhall be imputed to our ſelves. I thought it 
would have been a Reflection upon the Government 
and Your Lordſhip's Juſtice, if being aſſigned we 
ſhould have refuſed to appear ; *twould have been 
a Publication to the World, That we diſtruſted 
Your Candour towards us in our future Practice 
upon other Occaſions. But, my Lord, there can 
be no Reaſon for ſuch a Fear; I am ſure I have 
none ; for we muſt acknowledge, we who have 
been Practiſers, at this Bar eſpecially, that there 
was never a Reign or Government within the 
Memory of Man, wherein ſuch Indulgence, ſuch 
Eaſineſs of Temper, hath been ſhewn from the 
Court to the Council, as there always hath been in 
this. Never was there ſuch Freedom and Liberty 
of Debate and Argument allowed to the Bar, and 
we thank Your Lordſhip for the ſame. 

My Lord, We come not here to countenance 
the Practices for which the Priſoner ſtands accu» 
ſed, nor the Principles upon which ſuch Practices 
may be preſumed to be founded; for we know of 
none, either Religious or Civil, that can warrant 
or excuſe them. But the Act of Parliament ha- 
ving warranted the appearing of Council for Per- 
ſons accuſed to make Defence for them, we hope 
Your Lordſhip will give us Leave to make what 
Objections we can on their Behalf. 

L. C. J. Holt. Look ye, Sir B. Shower, go on 
with your Objections; let us hear what you have 
to ſay. 

Sir B. Shower. My Lord, It appears to be a 
Doubt to us, upon this Act of Parliament, whether 
this Cauſe can be tried this Day: And if it be a 
Doubt, we hope, though it ſhould not have that 
Weight with the Court, that we apprehend it has; 
yet Your Lordſhip will excuſe us, and ſettle it ac- 
cording to Your 1 The Act requires, 
That all that ſhall be Accuſed and Indicted for 
High-Treaſon, whereby any Corruption of Blood 
may, or ſhall be made to any ſuch Offender or Of- 
fenders, or to any the Heir or Heirs of any ſuch 
Offender or Offenders, or for Miſpriſion of ſuch 
Treaſon, ſhall have a true Copy of the whole In- 
dictment; and afterwards ſhall have Copies of the 
Pannel of the Jurors who are to try them, duly 
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returned by the Sheriff and delivered unto them. 


And every of them ſo Accuſed and Indicted re- 
| ſpectively two Days at the leaſt before he or they 


ſhall be Tried for the ſame. Now it your Lord- 
ſhip will pleaſe to caſt your Eye upon this Venire 


' facias, and it will appear to be returned but this 
Day, and that is not according to the Intent of 


this Law. And it is impoſſible then, if it be as 
we apprehend it, and put it, that this Trial ſhould 
go on at this Time; and that this Conſtruction 


ſhould be ſo as we ſay, not only the Words, but 
as ve take it, the Intent and Meaning of the Act 


of Parliament too are for us, that there ought to 
have been a Copy of the Pannel after the Return 
two Days before the Trial. For in the firſt Place, 
My Lord, the Words are plain: It muſt be a 


Copy of the Pannel duly returned by the Sheriff. 


Now though it be a Copy of the Array of the 


Pannel which we have delivered to us, yet it is 


not a Copy of the Pannel of the Jurors returned; 
for it is no Return till it come into Court. And 
the King's Council muſt admit, that in the Caſe 
of all Writs returnable, it cannot be ſaid that 


there is a Return, where there is a Writing up- 


on the back, or a Label annexed, till it be 
actually returned into Court. As in the Caſe of 
a Fieri Facias, or a Mandamus, an Action for 
a falſe Return cannot lye till the Writ be ac- 
tually returned. For ſuch Action muſt be brought 


into the County of Middleſex, where the Court 


reſides, before whom the Return is made, and 
not in the County where the Sheriff lived that 
made the Return; for it is not a Return till filed 
in Court. - Now here the Words of the Act are ; 
He ſhall have a Copy of the Painel of the Furcrs 
who are to try him, duly Returned by the Sheriff 
two Days before the Trial. Now we humbly inſiſt 
that the Words duly Returned muſt be antecedent 
to the having the Copy, or elſe he cannot be ſaid 
to have a Copy of the Pannel duly Returned. 
The Act of Parliament does not ſay which hall 
be duly Returned ; and therefore there docs ariſe 
a Doubt, whether your Lordſhip will not direct 
us to have a Copy after the Return made, which 
is but this Day. 

Mr. Phipps. If your Lordſhip pleaſes to ſpare 
me a Word of the tame fide: We take it, that 
by this Act of Parliament the Jury muſt be duly 
returned before the Pannel is delivered to us. 
Now the Return is the Anſwer that is Indorſed 
upon the Writ with the Pannel annexed, and 
deliver d into Court; for the Return is to the 
Court, and till it be delivered into Court, it can- 
not properly be ſaid to be a Return. We ac- 
knowledge the Copy of this Pannel has been de- 
livered unto us, two or three Days ago. But the 


Venire being not returned till to Day, we think 


we have not a Copy of the Pannel within the 
Intent ot, and according to the Act of Parliament. 
And I defire to put your Lordſhip this Caſe : 
This Act of Parliament does likewiſe provide, 
that the Priſoner ſhould have a Copy of his In- 


dictment five Days before his Trial, to enable 


him to conſult with his Council how to plead and 
defend himſelf; ſuppoſe then a Copy of a Bill 
that is intended to be preſented to the Grand 
Jury, be deliver'd to the Perſon accuſed five 

ys before the Grand Jury are to meet, and 
they afterwards meet, and find it, and the Party 
is brought immediately, and arraign'd upon it : 
This is a true Copy of the Indictment, yet cer- 
tainly the Intent of the Act of Parliament is not 


anſwered, for it was not a true Copy of the In- 
dictment at the Time it was deliver'd. And! 
take this Caſe to be under the fame Reaſon. This 
is not a Pannel duly returned, till now; and 
therefore by Conſequence we have not that Ag. 
vantage that this Act of Parliament intended to 
give us; for which Reaſon we humbly appre- 
hend we ought not to be tryed to Day ; which 
we ſubmit to your Lordſhip. 

L. C. F. What fay you to it, Mr. Attorney, 

Mr. Attor. General. My Lord, with S, Thoma 
Submiſſion, this Objection will receive Trevor. 
a very plain Anſwer. If I underſtand it aright, 
they ſay that they ought to have a Copy of the 
Pannel after it is returned, and that it cannot be 
faid to be duly delivered, according to the Provi- 
ſion in this Act of Parliament, till after the Venire 


facias be duly returned into the Court, and then 


they are to have it two Days before they are tried. 
They ſay the Venire facias is returned but to Day, 
and ſo the Copy delivered to them, is not purſu- 
ant to the Act of Parliament; and ſo they cannot 
be tried to Day: This I take to be the Objection. 
But with Submiſſion, My Lord, it will be plain 
both by the Words of the Act, and the Reaſon 
and Intention of it, that there is no Occaſioii at 
all, nor no Neceſſity of having the Writ returned 
before the Copy of the Pannel be delivered. The 
Words of the Act of Parliament are theſe ; That 
every Perſon and Perſons who ſhall be accuſed, in- 
dicted, and tried for Treaſon, or Miſpriſion of Trea- 
ſon, after the 25th of March, 96, ſhall have Copies 
of the Pannel of the Furors who are to try them, du- 
ly returned by the Sheriff, and delivered to them two 
Days before they be tried. Now, firit, My Lord, 
I think it is apparent what the Meaning and De- 
ſign of the Act of Parliament was, that the Pri- 
ſoner ſhould know two Days before the Trial, who 
were the Jury that were to paſs upon him, that 
he might have an Opportunity to conſider how 
he ſhould make his Challenges as he thought fir, 
and 'Time to enquire into the Qualifications of 
them, that if there were any particular Ground 
of Challenge, he might not loſe that Benefit; fo 
that if he 2 a Copy of the Pannel array d by 
the Sherriff, which is afterward returned by the 
Sherriff into Court, and there is no Variation of 
that Pannel afterwards ; then certainly the End 
and Intent of the Act is entirely purſued : For by 
that Means the Priſoner has the Names of all the 
Jury returned, and are afterwards called, and has 
a full Opportunity of making ſuch Challenges as 
he thinks fit. And as the Reaſon and Intent of 
the Act is anſwered by this Conſtruction, ſo the 
very Words of the Act are anſwered : For it is 
not ſaid in the Act, that he ſhall have a Copy of 
the Pannel after it is return'd, but it is faid a Copy 
of the Pannel duly returned by the Sheriff; that 
is, when the Sherriff has arrayed a Pannel, then 
he is to have a Copy of that Pannel ; and if at- 
terwards the Sheriff return the ſame Pannel into 
Court, is not this a Copy of the Pannel duly re- 
turn'd? With Submiſſion it is, and ſufficient to 
anſwer both the Words and Intention of the Act 
of Parliament. It is true, My Lord, if the Act 
of Parliament had ſaid he ſhould have a Copy of 
the Pannel after it was return'd, then we cou'd 
not have ſaid but that the Objection wou'd hold. 
But when the Words are general, and it is moſt 
reaſonable to be interpreted that the Copy is to 
be delivered when the Array is made, becauſe 


that anſwers the Intent and End of the Act of 
Parliament, 
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Parliament, which was to enable the Priſoner to 
make his Challenges, we take that to be ſuffici- 
ent; and if another Interpretation ſhou'd be made, 
it wou'd render the Trial in fuch Caſes liable to 
all the Miſchiefs in the World, and make it im- 
practicable that any Perſon ſhou'd be tried ; at 
leaſt it wou'd introduce a new Method of Pro- 
ceedings that never was practiſed, nor ought to 
be introduced, unleſs this Act of Parliament by 
expreſs Words, had appointed and conſtituted 
ſuch a new Method; and we ſuppoſe your Lord- 
ſhip will never make any ſuch Conſtruction, that 
the Act intended a new Method, unleſs expreſſy 
declared ; for if it were, as they would have it, 
that the Copy of the Pannel was not to be deli- 
vered till after the Return of the Writ, then the 
Priſoner cannot be tricd upon the Return of the 
Writ ; for upon the Return of the Writ, the Jury 
muſt be brought to the Bar, the Priſoner muſt be 
brought to the Bar, and adjourned over to a fur- 
ther 'I'ime, that in the mean Time a Copy may 
be deliver'd to them. I believe that they can ne- 
ver ſhow any Preſident that there was fuch an 
Adjournment of a Jury of Life and Death, over 
to another Day, for a Perſon to have a Copy of 
the Pannel, to enable him to his Challenges; and 
either that muſt be the Conſequence, or elſe the 
Jury muſt not come upon the Return of the Le- 
nire facias, but there muſt go a Habeas Corpora, 
and the Priſoner tried upon that Habeas Corpora : 
For firſt there muſt be the Return of the Writ, 
then the Copy of the Pannel delivered, then the 
Habeas Corpora returnable another Day ; and up- 
on that the Trial muſt be had: But I believe there 
can be no Inſtance given of a Trial for Treaſon 
upon a Habeas Corpora. Now if the Parliament 
had intended that they would not have the Copy 
of the Pannel deliver'd till after the Return of 
the Venire facias, they would certainly have ex- 
preſs'd and provided how the Method of Trial 
ſhould have been; that is. that either the Jury 
ſhould have been adjourn'd over till another Day, 
or elſe brought to the Bar upon a Habeas Corpora; 


which is the only way that can be thought of. 


Indeed, My Lord, J do agree, that if the Sheriff 
ſhould give a Copy of the Pannel, and afterwards 
ſhould vary that Pannel, tho* but in one Name, 


that would not anſwer the End of the Act of 


Parliament, becauſe the Priſoner is deprived of 
the Opportunity of knowing the Name of the 
Perſon that he fo altered, in Order to his making 
his Challengq; againſt him: But if the Sheriff do 
return the ſame Perſons that are in that Copy de- 


| livered to the Priſoner, then we do, to all In- 


tents and Purpoſes, anſwer the End of the Act 
of Parliament, and avoid the abſurd Conſtruction 
that they would make of this Act for the Chang- 
ing the Method of 'Trials, and no Body can well 
tell what Method ſhou'd be purſued : But certain- 
ly if the Act of Parliament intended a new Me- 
thod ſhou'd be purſued, they wou'd have deſcri- 
bed and ſettled what it ſhou'd be. 

Sir John Hawles. Mr. Sollicitor General, If your 
Lordſhip pleaſes to ſpare me a Word of the lame 
ſide; My Lord, this is an Objection that has been 
foreſeen, and I think has been prevented ; for, 
with Submiffon, I take it, the Act has been ſuffi- 
ciently anſwered both as to the Words, and as to 
the Intent of it in the Priſoners having the Copy 
of the Pannel before the Jury be returned ; there 
mult be ſuch a Thing as a Pannel array'd before 
the Jury be ſummon'd, and therefore it is ſuffici- 


for High- Treaſon. 
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ent that the Priſoner have a Copy of that Pannel 
{o many Days before his Trial ; which was only 
intended for that particular Reaſon, that he might 
be provided ſufficiently to make his legal Challen- 
ges. Certainly within the Intent of the Act of 
Parliament it is well enough if he had but a Copy 
of the Pannel two Days before the Return of the 
Writ, provided the Jury was not alter'd that was 
array d, nor any other Names put in but thoſe 
that he had a Copy of before: Now, my Lord, 
I think this Act of Parliament muſt be taken ac- 
cording to the Intent and Meaning of it, or elſe it 
will bear hard upon the Priſoner, and harder 
ſure than it was deſigned it ſhould : This Act 
fays, he ſhall have a Copy of his Indictment ſo 
many Days before his Trial; now I would fain 
know whether they would have it conſtrued, 
that the Copy does not need to be delivered till 
after Iſſue joyn'd, which muſt be if their Doctrine 
hold true, that the Act is to be conſtrued accord- 
ing to the ſtrict Letter of it, for Trial is the 
Trial of the Iſſue ; what if the Indictment be deli- 
vered five Days before the Trial, tho* after Iſſue 
joyn'd, it is well enough according to ſuch an Ex- 
poſition, for the arraigning of the Priſoner is no 
Part of the Trial, and yet it was the Intent of 
the Parliament that he ſhould have a Copy of the 
Indictment five Days before he was arraigned, and 
that for this Reaſon, becauſe he might have ſeve- 
ral Pleas to plead and Objections to make before 
he pleaded the General Iſſue; he might have Pleas 
in Abatement, which after Plea pleaded of Not 
guilty he could not have the Advantage of, nor 
could he afterwards move to quaſh the Indictment, 
which he might otherwiſe have good Reaſon for, 
if he had the Copy before he was put to plead ; 
ſo that I take it the Act is to be interpreted 
every where according to the Intention of it, 
and the Priſoner at the Bar, according to the 
Intention of the Act, has had a Copy of this In- 
dictment five or ſix Vays before his Arraignment, 
and therefore we have acted according to the Pur- 
poſe and Meaning of the Parliament, and likewiſe 
he has had a Copy of the Pannel of the Jurors 
that are to try him, which is duly returned by 
the Sheriff, which is likewiſe according to the 
Act of Parliament. As for what they ſay that 
even a Copy of the Indictment before it be found 
would not be good according to this Act; that's 
true, but the Caſe is not the ſame, nor the Rea- 
ſon of the Caſe alike between that and the Pan- 
nel of a Jury, becauſe it is ſufficient in Law to 
make it a good Pannel if it be array'd by the 
Sherriff bes the Jury be ſummoned, for the 
Sheriff muſt array and compleat his Pannel to 
let his Bailiff know who muſt be ſummoned ; 
but in the Caſe of an Indictment, tho? a Bill be 
firſt form'd by the Clerk, yet it is not look'd 
upon as a formal Indictment in point of Law 
till it be found by the Jury as their Verdict, and 
preferred to the Court; and it is not neceſſary 
that this Indictment ſhould be formed for the Jury 
before they find it, for they are properly to make 
their own Preſentments themſelves ; and the an- 
cient Practice was, that they only preſented the 
Fact, and the Matter was put into Form after- 
wards by the Court, and in many Caſes it is ſo 
at this Day, as we have had ſome Inſtances late- 
ly; but as to the arraying of a Pannel it 2 
was ſo, and always muſt be ſo array d A. 
Sheriff before the Jury ſummoned, and there's 
the Difference between the giving a Copy of an 
Indictment 
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Indictment and the Copy of a Pannel, the one 
is taken Notice of in Point of Law to be ne- 
ceſſary, the other is not. This giving a Copy 
of the Pannel, my Lord, we fay is within the 
Intent of the Act, which was only to enable 
Perſons. accuſed to make their juſt Challenges, 
and that they may as well do when a Copy is 
delivered after it is array'd by the Sheriff, as, 
when it is return'd by the Sheriff, and being ſo 
done, with Submiſſion, it is well done within 
the Words, and within the Intent of this Act 
of Parliament. | 

Mr. Conyers. My Lord, the Words of this Act 
of Parliament, are, that they ſhall have a Copy 
of the Pannel of the Jurors who are to try them, 
duly returned by the Sheriff, and delivered to 
them, and this, two Days before the Trial : My 
Lord, that this is the Pannel of the Sheriff of 
the Jurors that are to try them, aſſoon as it is 
array d, has been obſerv'd already; now it would 
be a forc'd Conſtruction to conſtrue theſe Words 
that follow, duly returned by the Sheriff, to be 
meant, that a Copy ſhould be delivered after 
the Jury is returned, becauſe that would be a 
Delay of Juſtice, and keeping off the Trial longer 
than was intended by this Act of Parliament, and 
more than will anſwer the End of this Law; for 
the End of it was to give the Priſoner all Bene- 
fit and Advantage of Exceptions againſt any of 
thoſe that were to try him, and if he has this 
Pannel two Days before his Trial, he has that 
Benefit the Law intended him. Now, my Lord, 
as to what has been ſaid of an Indictment, which 
by this Law he is to have a Copy of too, that is 
plainly quite another Caſe ; for it is not an In- 
dictment till it be found, and ſo anſwers not the 
Words nor Intention of the Act till found by the 
Grand Jury ; till then it is not a Copy of his 
Charge, and therefore by no Conſtruction can it 
be called a Copy of the Indictment. I think I 
need not trouble Your Lordſhip any further in 
this Matter, becauſe this Objection was foreſeen, 
and has been already conſidered of by the Court 
upon the Priſoner's Arraignment. | 

Sir B. Shower. My Lord, in Anſwer to what 
Mr. Sollicitor has faid, that there is as much Rea- 
ſon to expect that the Copy of the Indictment 
ſhould not be delivered till after Plea pleaded, as 
that the Pannel ſhould not be delivered till after 
the Jury return'd, becauſe in the Caſe of the 
Indictment it is ſaid ſo many Days before the 
Trial, and the Trial cannot be till Iſſue joyn'd, 
there can be no Weight in that Objection at all; 
for the Words of the Act are quite differently 
penned in the Caſe of the Indictment, from what 
they are in the Caſe of the Pannel ; for tho? it be 
faid it ſhould be done five Days before the Tri- 
al, yet it is added, in Order to the adviſing with 
Council how to plead, which muſt be before 
Plea pleaded, and therefore it muſt be abſolutely 
neceſſary to be done before the Arraignment. My 
Lord, I have propoſed my Doubt, it may have 
. Conſequences on the one Side and the other, we 
ſubmir intirely unto your Lordſhip's Judgment ; it 
is a new Law, and never has received any Opi- 
nion; the Words of it are, duly return'd by the 
Sheriff, and the Queſtion is, Whether a Copy of 
the Panne! upon the Array before it be return'd 
be a Copy of the Pannel duly return'd, tho' the 
ſame Pannel be afterwards duly returned. 

Mr. Phipps. My Lord, Mr. Attorney General 
owns, that the Pannel after it is arrayed may be 


amended and altered by the Sheriff, and it was ne. 
ver intended by this Act of Parliament, that a, 

Copy of the Pannel ſhould be delivered to the Pri. 
ſoner but of thoſe Men that were really returned 
ſo that we take it we ought to have it two Days 
after the Return and before the Trial; for cer. 
tainly it muſt be a Copy of the Men returned 
which if the Sheriff may alter at any Time before 
the Return, the Intent of the Act of Parliament 
can never be anſwered by any Copy but what is 
a true Copy of the Return. Mr. Conyers would 
anſwer the Objection that I made about a Copy 


of the Indictment by this, that it is not an In. 


dictment till it be found by the Jury; but I think 
it is no Anſwer to our Objection at all, tho' it 
be but a Copy of the Bill intended to be pre. 
ſented to the Grand Jury, yet if the Grand Jury 
afterwards find it, it is as true a Copy of the In- 
dictment, as this is a Copy of the Jury intended 
to be returned, and afterwards returned. As to 
what they ſay, that this will introduce a new 
Method of Trial, contrary to all Form or Pro- 
ceedings, that can be no Objection neither ; for 
if it be ſo, we can't tell how to help it, the Par- 
liament have thought fit to have it ſo, and we 
muſt ſubmit to take it as the Law has made it: 
If there be a Neceſſity for a Habeas Corpora upon 
the Proviſion made in this Act, ſo it muſt be, for 
we muſt take the Law as it is. We ſubmit our 
Objection to your Lordſhip ; we think we have 
not had the Benefit of this Law. 

Mr. Cowper. Surely, my Lord, what Mr. Phipps 
has now faid has no Weight in it; that becauſe 
the Sheriff had it in his Power to alter the Pannel 
before it was returned, that therefore this is not 
now a true Copy of the Pannel of the Jurors 
who are to try the Priſoner, duly returned by 
the Sheriff; which are the Words in the Act. It 
is true, if the Sheriff had in fact altered the Pan- 
nel from what it was, and return'd it ſo altered 
into Court, no doubt of it the Priſoner would be 
very well intitled to make this Objection, that he 
had not a Copy of the Pannel, or the Names of 
the Jurors that were ſummoned to try him; but 
now we can aver, that we have purſued this Act 
of Parliament literally; for in Anſwer to their 
Objection, we may ask this Queſtion of them up- 
on the Words of the Act, Have you not had a 
true Copy of the Names of thoſe that are to 
try you, and are duly returned by the Sheriff 
for that Purpoſe ; and was not that Copy dili- 
vered unto you above two Days ago? They can- 
not ſay they have not had it ſo, and if they can- 
not fay ſo, then both the Words and Meaning 
of the Act of Parliament are in every reſpect an- 
ſwered; if when the Jury come to be called the 
Priſoner finds the Pannel to be altered, he has 
Reaſon to object, and will have the Benefit of 
the Objection, that he has not that Advantage 
which the Law intended him, but till that prove 
to be the Fact, we think here is a full Compli- 
ance with this Law. 

Mr. Soll. Gen. Sir Barth. Shower miſtakes my 
Objections about the Copy of the Indictment; for 
we ſay, if the Intent of the Act of Parliament 
be complied with, it is ſufficient, eſpecially where 
the Words are any way doubtful; according to 


the Words of this Act of Parliament, a Copy of 


the Indictment need to be delivered but five 
Days before the Trial; but it appearing that 
the Intention of theſe Law-makers was, that he 


ſhould have a Copy of the Indictment to enable 


him 
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him to plead to it if he had Cauſe, therefore 
tho! the Words be before the Trial, we have ta- 


ken it that he ſhould have a Copy five Days be- 


fore his Arraignment, and ſo we have complied 
with the Meaning of the Law in that point, as 
we have allo in this, which was, we take it, 
only to enable the Priſoner to make his Chal- 
lenges, and if that be done two Days before his 
Trial, with Submiffion, it fully anſwers this 
Law. | 

I. C. J. Have you done Gentlemen? 

Counc. Yes, my Lord. 

L. C. 7. Then look you, Sir B. Shower, as to 
this Point that you now inſiſt upon, we have had 
it under Conſideration heretofore ; we were here 
this Day ſeven-night, and then we did conſider 
in what Method we ſhould proceed, 1o that the 
Priſoner might have the Benefit intended him by 
this Act of Parliament: The Act of Parliament 
does deſign in the firſt place, that every Priſoner 
that is to be tryed for High-Treaſon ſhould have 
a Copy of his Indictment, at leaſt five Days be- 
fore the Trial, that I think was all that the 
Makers of this Act of Parliament intended at 
the firſt ; but then there being ſubſequent Words, 
which ſhew the Reaſon why they gave him the 
Copy ſo long before the Trial; which is, that 
he might adviie with his Council what to plead ; 
theſe Words we conceive have given the Priſoner a 
further Time than what was originally intended, 
therefore we have thought it neceſſary that the 


- Priſoner ſhould have a Copy of his Indictment 


five Days before he be arraigned, which is five 
Days before he was put to plead ; and your Cli- 
ent, the Priſoner at the Bar, has had the Bene- 
fit of this Act in that reſpect before we arraigned 
him; then after he has pleaded, the Queſtion 
was, when he was to have a Copy of the Pan- 
nel: Now the Deſign of this Act of Parliament 
was, That the Priſoner ſhould have a Copy of 
the Pannel two Days before his Trial, in Order 


that he might conſider of the Perſons that were 


to try him; that he might inform himſelf of 
their Qualities, 'Tempers, and Diſpoſitions; that 
ſo he might make uſe of the Benefit the Law gives 
him of Challenging Five and Thirty, without 
ſhewing any Cauſe, if he did not like the Men, 
and as many more as he ſhould think he had 
good cauſe to challenge : Now in this Caſe, the 
whole Deſign of this Act of Parliament is an- 
{wered, for he has had a Copy of the Pannel, as 
you your ſelves acknowledge, two Days before 
the Day of his Trial, ſo that he has the full Be- 
nefit that the Act of Parliament intended; he is 
by this Copy as well enabled to make his Chal- 
lenges as the Law defign'd he ſhould be, and has 
had the ſame Time allowed him that the Act of 
Parliament meant he ſhould have ; then ſuppo- 
ſing the Deſign of this Act of Parliament be 
fully anſwered and complied with in the Caſe, 
The next Queſtion is, whether the Words of 
the Act are ſatisfied, for we would be very loth, 
in a Caſe of this Nature, where an Act of Par- 
liament intends a Favour to a Priſoner that ſtands 
at the Bar for his Life, to abridge him of any 
Part of that Favour which the very. Words of 
the Act would allow him, tho' the Intent of the 
Act of Parliament were anſwered otherwiſe: Now 
in the firſt place it is obſervable, that the Act 
of Parliament does not fay, that the Priſoner 
ſhall have a Copy of the Return, nor does it 
fay, he ſhall have a Copy from the Court, but 


for High-Treaſon. 
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he ſhall have a Copy of the Pannel of the Jurors 
duely returned that are to try him; now :f the 
Sheriff array his Pannel ſeveral Days before the 
Trial upon the Venire facias, and does give him a 
Copy of that very Pannel, which Pannel is after- 
wards returned in Court, has not he then a 
Copy of the Pannel duely returned? Does not 
this anſwer all the Words of the Act? For you 
your ſelves ſay that it is not ſaid in the Words 
of the Act, that the Copy ſhall be delivered after 
the Pannel returned, nor does there need a Copy 
of the very Return. Surely we muſt not it 
farther than the Words, if the Meaning be complied 
with, and we think this anſwers both Words and 
Meaning: It is a Copy of the Pannel, and a 
Copy of that Pannel that's duely returned. Now 
to make another Conſtruction would indeed not 
only alter the uſual Courſe of 'Trials, but be con- 
tradictory to the very Proceſs it ſelf. We are by 
the Courſe of Law to award Proceſs to ſummon a 
Jury to appear at a certain 'Time, to try the Ifſue 
joined between the King and the Priſoner; and 
yet when we have done this, and the Jury there- 
upon are ſummoned and do appear, they may 
go as they came; for the Iſſue cannot be try'd, 
becauſe after the Return, the Priſoner muſt have 
a Copy of the Pannel two Days before he can be 
tried. I do think the Deſign of the Act of Par- 
liament, and the very Words of the Act are fully 
ſatisfied in giving a Copy of the Pannel two Days 
before the Return. We had this Matter under 
our Conſideration before, and upon Debate among 
our ſelves, we did think fit to award the Precept 
returnable this Day, and reſolved to try the Pri- 
ſoner this Day, unleſs better Reaſons were offered 
us to alter our Opinion, and we are not fatisfied, 
that any ſuch better Reaſon has been given, but that 
this Trial ought to go on, the Priſoner havi 
the full Benefit that was deſigned him by this A 
of Parliament. And the Giving a Copy of the Pan- 
nel that is return'd, tho* before the Return, ſuffici- 
ently ſatisfies the Words of the Act: No other Con- 
ſtruction can be made without great Abſurdities: 
This is my Opinion. 

Sir B. Shower. My Lord, I hope we ſhall be ex- 
cuſed for our Client, we have another Doubt to 
propoſe to the Court. 

L. C. 7. You have had my Opinion upon this 
Point, if my Lords and Brothers are of another 
Opinion, they will tell you. 

Judges. No my Lord, we are all of the ſame 
Opinion. 

IL. C. F. My Lord Chief Juſtice of the Common 
Pleas, and my Brothers are all of the fame Opi- 
nion. 

Sir B. Shower. My Lord, we ſay we have ano- 
ther Doubt to propoſe upon this Act of Parlia- 
ment: It is a new one, and never put in Practice 
till now, and therefore we hope your Lordſhip will 
pleaſe to excuſe us, if we offer our Objections, 
becauſe there has yet never been a Determination 
about it, and we are aſſigned of Council by your 
Lordſhip. 

L. C. 7. Never make Apologies, Sir Bart holo- 
mew, for it is as lawful for you to be of Council 
in this Caſe, as it is in any other Caſe where the 
Law allows Council. It is expected you ſhould do 
your beſt for thoſe you are aſſigned for, as it is ex- 
pected in any other Caſe that you do your Duty 
for your Client. | & 6; 

Sir B. Shower. My Lord, our Exception is this, 
we ſay that this Trial cannot go on at this Time, 
upon 
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upon this Act of Parliament, becauſe we have no 
true Copy of the whole Indictment; it docs not 
appear, in the Copy we have delivered to us, be- 
fore whom it was taken, or whether it was taken 
at all, or in what Place it was taken; it fays only 
Aiddleſex in the Margent, and then e pro 
Domino Rege preſenta : I hat might be before the 
Juſtices of the Peace at the Quarter-Sefhons, or it 
might be at the Monthly-Seſſions at Hicks's-Hal!, 
or it might be at the Seſſions at the Old-Baily, or 
it might be before Commiſſioners of Oyer and Ler- 
miner, as perhaps it really was; but 9 conſtat 
where it was taken, nor how it comes hither : It 
might be before Your Lordſhip here, as we believe 
it was, but this Copy not letting us know where 
and how it was taken, we think we have not the 
Benefit of this Law ; for the Party accuſed is by 
this Act of Parliament to have a Copy to adviſe 
with Council, that he may be enabled to plead. 
And that is the Reaſon why the Words of this 
Act are fo penned, that he ſhall have a Copy of 
the whole Indictment, which we cannot plead to, 
unleſs we know where it was taken, if we ſhould 
have Occaſion to plead any ſpecial Matter. And 
beſides, My Lord, there is another Reaſon why 
we ſhould have the whole Inditment to enable 


Aus to plead, becauſe if we had the Caption, it 


might perhaps appear, that the Indictment was 
taken before the Time of the Fact alledged in 
the Indictment, and then that would make it vi- 
cious; it might be before the gth of February, 
when this Treaſon is ſaid to be committed, and 
then we ought not to be brought to Trial. Now 
the Deſign of this Act of Parliament, in giving 
the Priſoner a Copy of the Indictment ſo long 
before the Trial, was not only to enable him to 
make his Defence upon the Trial, but allo to ad- 
vile with Council to plead ; for ſo the Words are, 
the better to enable him to plead. Now we ſay 
to anſwer this End, it is neceſſary we ſhould have 
a Copy of the whole Indictment, as it ſtands be- 
fore Your Lordſhip in Court. And another Rea- 
ſon is this, it is no Indictment, unleſs it be pre- 
ſented by the Jury, as their Inquiſition upon Oath, 
unto ſome Court that has Juriſdiction of the Mat- 
ter: What we have delivered to us is only a Co- 
py of a Bill, as to be delivered to a Grand Jury, 


to be found; non conſtat, that it is found. Now 


the Intent of the Act of Parliament being to give 
the Priſoner this Advantage to enable him to 
plead, he may have ſeveral Pleas, of which he 
might take a legal Advantage if he had a Copy 
of the whole, which he knows not how to come 
at now; and in truth it is very neceſſary, becauſe 
if he be tried upon an Indictment found in ano- 
ther Country, then theſe Commiſſioners have not 
a legal Authority to try him; and if the Tryal 
ſhould go on, and he be acquitted, he is ſubject to 
be indicted and tried again, and never can relieve 
himſelf by the Acquittal upon ſuch an Indictment 
before Perſons that had no Authority to try him. 
I doubt he can never plead the Acquittal, be- 
cauſe he cannot make out that he was duely tried 
and acquitted : And for theſe Reaſons we humbly 
ſubmit it to your Lordſhip, whether we have had 
the Benefit of this Law, in having a Copy of 
the whole Indictment to enable us to plead ; and 
it we have not, till we have that Benefit, we 
humbly conceive this Trial ought not to go on. 
Mr. Plipps. My Lord, the Queſtion is whether 
rhe Style of the Court, the Perſons before whom 
it was taken, and to whom the Preſentment is 


made, the Time when it was taken, and the 


Place where, ought not to appear in the Indi&- 
ment. This Law ug. that the Priſoner 
ſhould have a Copy of the whole Indictment to 
enable him to plead ; for if it ſhould happen, 


that the Indictment was taken before Perſons that 


had no Juriſdiction, then I believe ir will not be 
denied but that the Priſoner might plead to the 
Juriſdiction, and there might be 1everal other 
Pleas that he might take Advantage of. I would 
defire to know of the King's Council, whether 
ever they ſaw a Copy of an Indictment given in 
Evidence, or pleaded without the Caption. It is 
not a true Copy without it ; there ought to be the 
Time, the Place, and the Style of the Court be- 
fore whom it is taken. 

Mr. At. Gen. 'Truly, my Lord, I think I need 
{ay no more to this Objection, than that it does 
not come at a proper Time ; for with Submiſſion, 
it the Priſoner will upon this Act ſay he has not 
had a Copy of his Indictment to enable him to 
plead, he ought to have taken the Advantage of 
it before he did plead, that. is the proper Time 
for him to object this Matter to the Court; for 
if, after he has had ſuch a Copy as this Priſoner 
has had, he does ſubmit to plead, with Submiſfon 
it is too late to come at his Trial and make 
this Objection, he cannot be received to make it 
atter. | 
L. C. 7. That is a full Anſwer, Mr. Attor- 
ney. | 
Mr. At. Gen. I think it is, my Lord, with Sub- 
miſſion, not that we would wave giving other An- 
ſwers to it, if it were in a proper Time; but 
the Method of proceeding muſt be, and we think 
we have no Occaſion at this Time to ſay any 
Thing more to this Objection. 

L. CJ. No, no, that is a full Anſwer in this 
Point ; for look ye, you that are of Council for 
the Priſoner, when once you have pleaded, you 
admit you have had a Copy ; for the Copy was 
given you to enable you to plead, and when you 
have pleaded, you have paſs'd by all Advantage 
that you could have from the Copy, as to any 
Plea that you can make : For it's taken for grant- 
ed ye had a Copy to enable you to plead, and to 
adviſe with your Council about it; fince you 
did plead, and did not infiſt upon it at the Time 
of your Arraignment that you had not ſuch Copy. 

Sir B. Shower. My Lord, we have propoſed 


one Doubt, and we humbly ſubmit it to the 


Court. 

Mr. Sol. Cen. It was their oun Fault that this 
Objection was not made in Time. 

C. J. That Doubt of yours may ſerve at 
another Time, but now certainly it is quite out 
of Time. 

Mr. J. Gen. Nay, my Lord, even upon the 
Arraignment that would not ſerve their Turn ner 
ther. 

L. C. 7. We will not enter upon that now, 
pray go on to {wear the Jury. 

Cl. of Ar. You the Priſoner, look to your Chal- 
lenges, as I told you before. Cryer, call Sir Je- 
remy Sambrook. 

Cryer. VouZ avez, 

Sir B. Shower. Mr. Roc, you are to make 
your own Challenges. | 

Rookwood, I do not challenge him. 

Cl. of Ar. Then hold Sir Feremy the Book. 

Sir Fer. Sambrook. My Lord, I am uncapable 


of ſerving upon this Jury, for I have been deaf 


this 


. 
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theſe ſeveral Years, theſe Dozen Years; I cannot 
hear what is faid in Court, though I am now ſo 
near the Court, I could not hear what your Lord- 
ſhip aid ; nor what was faid at the Bar. I have a 
Certificate here, if your Lordſhip pleaſe to have it 
read; and moſt of the Perſons of Quality here 
about the Court know it to be true. 

Mr. At. Gen. My Lord, I am afraid it is ſo. 

1408 Fe Nay, if it be fo, it is not fitting that 

he ſhould be upon the Jury, when he can't hear 
what's faid : You muſt excuſe Sir Feremy Sambrook. 
Go on to the next. 

Cl. of Ar. George Ford. 

Cryer. Vous aveZz. | 

Cl. of Ar. Look upon the Priſoner. 

Rockwood, I challenge him. | 

L. C. F. Mr. Ford, you muſt not go away, for 
you are upon another Fannel, wherein you may be 
employed, tho' you are now challenged. 

Cl. of Ar. William Underhill. 

Rook, I challenge him. 

Cl. of Ar. William Withers. 

Roockw. I challenge him. 

Cl. of Ar. Samuel Powell. 

Rook:y. I do not except againſt him. 

Cl. of Ar. Then ſwear Mr. Powell. 

Cryer. Look upon the Priſoner. You ſhall well 
and truly try, and true Deliverance make be- 
rween our Sovereign Lord the King, and the 
Priſoner at the Bar, whom you ſhall have in 
Charge, and a true Verdict give according to 
your Evidence. So help you God. 

CJ. of Ar. Thomas Trench. 

Rookww, I challenge him. 

Cl. of Ar. e Il olle. 

Rook, I challenge him. 

Cl. of Ar. ꝓames Bodingtolt, 

Rcokey. I challenge him. 

Cl. of Ar. 2 Raymond. 

Rookw. I challenge him. | 

Ci. of Ar. Richard Marſh. (He did not appear.) 

Cl. of Ar. George Habs. | 

Rookz. I challenge him. 

Cl. of Ar. Froncis Barry. 

Rook. I challenge him. 

Cl. of Ar. Arthur Baily. 

Rookwood. I except not againſt him. ( Ile was 
ſworn.) | 

Cl. of Ar. Fobn Ilebber, 

Rook, I do not except againſt him. (He was 
frworn.) 

Cl. of Ar. Thomas Glover. 

Rookw. I challenge him. 

Cl. of Ar. Dormer Sheppard. 

Reokw. I challenge him. 

Cl. of Ar. George Tredway. 

Rookw. I do not except againſt him. (He was 
ſworn.) 

Cl. of Ar. Matthew Bateman. 

Roch. I challenge him. 

Cl. of Ar. Timothy Thornbury. 

Rockw. I challenge him. 

Cl. of Ar. James Partherich, 

Rook, I challenge him. 

Cl. of Ar. Thomas Freeman. 

Rookw. I challenge him. 

Cl. of fr. Toſeph Blithit. 

Recht,. challenge him. 

Cl. of Ar. Timothy Lennoy. 
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Rookw. I do not except againſt him. Hie 575 

ſworn.) 

Cl. of Ar. Fobn Billers. 

Rook. I challenge him. 

Cl. of Ar. Richard Bourne. 

Rookw. I challenge him. 

Cl. of Ar. George Carter. 8 

Roche. I do not except againſt him. (He was 
feorn.) | 

Cl. of Ar. Francis Chapman. 

Roto. I challenge him. 

Cl. of Ar. Alexander Forth. 

Ro9kw. I challenge him. 

Cl. of Ar. Thomas Playſted. 

Rockw. I challenge him. 

(C. of Ar. William Etley. 

F Rcokw. I do not except againſt him. (He was 
worn.) 

Cl. of Ar. John Marſh. 

Rook. J have nothing to ſay againſt him. CHe 
was ſworn.) 

Cl. of Ar. Samuel Hooper, (He did not an- 
ſwer.) 

L. C. J. Did Mr. Hooper appear ? 

Cl. of Ar. Yes, my Lord, he is mark'd as appear - 
ing. 

L. C. 7. Then you ought to call him again, and 
ſet a Find upon his Head. * 

Cl. of Ar. Cryer, call Samuel Hooper. 

Cryer. Samuel Hooper, come into Courtand give 
your Attendance upon Pain of ten Pound, for the 
Court has recorded your Appearance. 

Cl. of Ar. Fohn Hall. 

Rook. I challenge him. 

Cl. of Ar. Nicholas Roberts. 

Rook. I challenge him. 

Cl. of Ar. William Partridge. 

Room,. I challenge him. 

Sir B. Shower. How many has he challenged Mr. 
Hardeſty © | 

Cl. of Ar. I will tell you Sir Bartholomew,—he 
has challenged 24. 

Sir B. Shower. Well then, go on, Sir. 

Cl. of Ar. Peter Laveane. 

Rookv, I challenge him. 

Cl. of Ar. Thomas Moody. 

Rookw. I challenge him. 

Cl. of Ar. Richard Bealing. 

Roo. I challenge him. 

Cl. of Ar. Thomas Evans. 

Rookw. I challenge him. 

Cl. of Ar. Thomas Rammage. 

Rookw. I challenge him. 

Cl. of Ar. Edward Townſhend. 

Rookw. I challenge him. 

Cl. of Ar. William Gunſion. 

Rookw. I challenge him. 

Cl. of Ar. Samuel Freebody. 

— I do not except againſt him. {He was 
Worn, 

f Cl. of Ar. Philip Wightman. 

Roo. I challenge him. 

Cl. of Ar. There are now Thirty-two challenged. 
John WWyberd. 

Rookw. I challenge him. 

Cl. of Ar. William Strowd. 

Rookww. I challenge him. 

Cl. of Ar. Daniel Ryfeild. 

Rook. I do not except againſt him. (He us 


Rechte. I have nothing to ſay againſt him. (He ſworn.) 


g ſworn.) 


C. of Ar. Jchn Harris, 
Vor. IV. 


Cl. of Ar. Benjamin Noble. 
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Rook. I have nothing to fay againſt him. ( Ie 
was ſworn.) + | | | 

Cl. of Ar. Cryer, count them. Sainue! Por- 
ell, | | 

Cryer. One, Ec. 

Cl. of Ar. Benjamin Noble. 

Cryer. Twelve good Men and true, ftand toge- 
ther, and hear your Evidence. | 


The Names of the Twelve ſworn were theſe. 


Samuel Powell, George Carter, 
Arthur Bailey, William Atley, 
John Webber, Fohu Marſh, 
George Tredway, Samuel Freebody, 
Timothy Lemoy, Daniel Byfeild, and 
John Harris, Benjamin Noble. 


L. C. F. Look ye, Mr. Phipps, your Objection 
upon the Indictment ſlipt me, and therefore I 
would ſpeak to it now: You faid it might be as 
well a Copy of the Indictment before it be found, 
as well as this a Copy of the Panne] before it be 
returned. Now that can't be, for an Indictment 
is not an Indictment till it be found, it is only 
a Writing prepared for the Eaſe of ne Jong, and 
for Expedition; it is nothing till it is found, for 
the Jury make it an Indictment by finding it, they 


may alter what they pleaſe, or refuſe it abſolute- 


ly. And if the Jury, upon examining the Wit- 
neſſes, would only preſent a Matter of Fact, with 
Time and Place, the Court might cauſe it to be 
drawn up into Form, without carrying it to the 
Jury: Again, There needs no Billa vera; for 
that is only the Jury's Owning that which the 
Court has prepared and drawn up for them: But 
a Pannel is a Pannel when it is arrayed, before it 
be returned, and a Copy of the Pannel given be- 
fore it be returned, is a Copy of the Panne! 
returned, if it be afterwards returned, as it 
muſt. 

Sir Barth. Shower. But, my Lord, that Notion 
ſtrengthens our Objection that we laſt made, that 


makes it neceſſary that we ſhould have a Copy of 


the Caption, as well as the other Part, to make it a 
true Copy of the whole Indictment. 


L. C. J. That's another Thing, we will talk of 


that another Time; but I ſpeak of this only as 
to his Objection which ſlipt my Memory, becauſe 
I would have nothing remain unanſwered. 

Mr. Phipps. My Lord, when the Bill is found, the 
Copy that we delivered before is as much a true 
Copy of the Indictment as our Copy of the Pannel 
is a Copy of the Jury returned. 

L. C. J. A Pannel is a Pannel when it is array- 
ed, but a Bill is not an Indi&ment till it be found; 
one cannot ſay a Man indictatus exiſtit, till it be 
found; all that we fay of it before it be found, 
is that there was quædam Billa preferred to the 


Grand Jury, and if the Jury bring it in Ignora- 


mus, whereby they diſown the Preſentment, it is 
cancelled, and there is no Record of it, nor no- 


thing, only a Memorandum in the Clerk's Book per- 


haps, thatſuch a Thing was. Well, go on. 
Cl. of Ar. Cryer make Proclamation. | 
Cryer. O yes, If any one can inform my Lords 
the King's Juſtices of Oyer and Terminer, the 
King's Serjeant, the King's Attorney General, 
before this Inqueſt be taken, of the High-Trea- 
ſon whereof Ambroſe Rookwood, the Priſoner at 
the Bar ſtands indicted, let them come forth, 
and they ſhall be heard; for now the Priſoner 


are to fay ſo and no more: 


ſtands at the Bar upon his Deliverance, and all 
others that are bound by Recognizance to give 
Evidence againſt the Priſoner at the Bar, let 
them come forth, and give their Evidence, or 
clic they forfeit their Recognizance. | 

Cl. of Arr. Ambroſe Rookwood, hold up thy Hand. 
Mich be did.) You that are ſworn look upon 
the Priſoner, and hearken to his Cauſe. He 
ſtands indicted by the Name of Ambroſe Rook. 
wood, of the Pariſh of St. Pau! Covent-Garden, 
in the County of Middleſex, Gent. for that he, 


together with Chriſtopher Knightley, not yet ta- 


ken, Robert Lowick, and Charles Cranburne, and 
divers others, falſe Traytors, c. — prout in the 
Indictment, mutatis mutaudis and againſt the 
Form of the Satute in that Caſe made and proyi- 
ded. Upon this Indictment he hath been arraign'd, 
and upon his Arraignment hath pleaded not guilty, 
and for his Trial hath put himſelf upon God and his 
Country, which Country you are; your Charge 
is to enquire, whether he be guilty of the High- 
Treaſon whereof he ſtands indicted, or not 
Guilty; if you find him Guilty, you are 
to inquire what Goods or Chattels, Lands or 
Tenements, he had at the Time of the High- 
Treaſon committed, or at any Time ſince: If 

ou find him not Guilty, ye are to inquire whe- 
ther he fled for it; if you find that he fled 
for it, you are to inquire of his Goods and Chat- 
tels, as if you had found him Guilty ; if you find 
him not Guilty, nor that he did fly for it, you 
And hear your Evi- 


dence. | 

Mr. Mcuntague. May it pleaſe your Lordſhip, 
and you Gentlemen of this Jury, this Indict- 
ment that has been read to you, does charge 
the Priſoner with High-Treaſon for Compaſſing 
and Imagining the Death of the King, for endea- 
vouring to ſubvert the Government, and to ſub- 
ject the People of England to the Slavery of Len- 
is the French King; and for this End the Indict- 
ment ſets forth, that the Priſoner at the Bar did 
privately meet with ſeveral falſe Traytors, to 
conſult how they might compaſs the Death of 
the King, and commit thoſe other Treaſons ; 
and that the 1oth of February, at Covent-Garden, 
in this County, it was agreed among them, that 
they ſhould get together Forty Horſemen where- 
of the Priſoner at the Bar was to be one, and 
they were to lie in Ambuſh, and ſet upon the 
King in his Coach upon his Return from going 
abroad ; ſome wereto attack the Coach, others to 
attack the Guards, and there were ſome to kill the 
King in the Coach: And the Indictment does like- 
wiſe charge the Priſoner with gathering together 
Horſes, and providing Arms for this Purpoſe. 
To this Indictment, Gentlemen, he hath pleaded 
not Guilty; we ſhall call our Witneſſes, and prove 
the Fact, and when we have ſo done, we do not 
at all doubt but you'll do your Duty. 

Sir B. Shower. My Lord, before the Witneſſes 
are called we have a Doubt to propoſe to your 
Lordſhip upon this Act of Parliament, and that 
is, whether we are to take our Exceptions to this 
Indictment before the Evidence be opened or gi- 
ven ? 

L. C. J. It ſhould properly be before the Jury is 
ſworn. 

Sir B. Shower. The Words of the Act, my Lord, 
is before the Evidence given. 

L. C. J. That Act provides, That if you do not 


take the Advantage of it, before the Evidence 
given, 
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given, you ſhall not move that in Arreſt of Judg- 
ment. 

Sir B. Shower. It only ſays before Evidence given, 
and no Evidence has yet been given. 

L. C. F. But you are certainly very irregular 
in point of Practice, no Body ever toox Ex- 
ceptions to an Indictment after the Jury was 


worn. 


Sir B. Shower. If your Lordſhips pleaſes to let 
the Words be read of the Act of Parliament, they 
are theſe : That no Indictment ſhall be quaſt'd, 
unleſs Exception be taken in the Court where 
the Trial ſhall be, before any Evidence given in 


Court upon that Indictment. Which, we ſay, 


ſtrongly implies that the Law-makers thought it 
might be done at any Time before the Evidence 
was given in open Court, beſides that the Law 
takes Notice that after Conviction it ſhould be of 
no Avail; it would have been a very improper 
Expreſſion before Evidence given in open Court, 
if it had meant before the Jury were {worn and 
charged; for the Word Evidence ſuppoſes the 
'Trial commenced : If they had intended ir other- 
wiſe, that is, that it ſhould be before the Jury 
is ſworn, they would have expreſs d it to be done 
at the Arraignment ; but mentioning it to be done 
in the Court where the Trial is to be, before Evi- 
dence given, that ſuppoſes the Indictment to be 
at Iſſue before the Party needs to make his Ex- 
ceptions. Therefore, my Lord, we hope we are 
regular in offering our Exceptions now. 

L. C. 7. Pray, what ſay you to it, Mr. Attor- 
ney? | 

Mr: Att. Gen. Truly, my Lord, I think they 
are no Way regular; for, with Submiſſion, I take 
it, that though this Act of Parliament has indul- 
ged them in ſeveral Things which were not al- 
lowable by Law before, yet as to this Part they 
are not allowed to take Exceptions to the In- 
dictment, otherwiſe than they could before this 
Act was paſsd: Nay, ſo far from that, that if 
your Lordſhip looks into the Act, you find they 
are reſtrain'd in this Point from an Advantage 
that they had before, that is, they ſhall not move 
any ſuch Things as are there mention'd, after 
Verdict, in Arreſt of Judgment: So that this 
Part is reſtrictive to the Priſoner, and takes away 
ſome Advantage that he had before; which 
was, moving in Arreſt of Judgment after Ver- 
dict; but it leaves the making Exceptions as to 
any Time before the Verdict, as it was before, 
which was before Plea pleaded, but not after the 
Jury ſworn: For it cannot be denied that in 
point of Practice, ſuch a Thing as this that is 
now offered could not have been done before the 


Act. I would be glad to know whether they can 


ſhew any Precedent of any ſuch Thing as they 
now contend for. They ſay, the Words of the 
Act are, Exception muſt be taken before Evi- 
dence given; but that muſt be taken at ſuch a 
Time as they might by the Courſe of Law do it 
before : For when the Jury is fworn, they muſt 
give a Verdict, and I do not know how they can 
be diſcharged without giving a Verdict ; there- 
fore unleſs the Act had given Directions for a par- 
ticular Manner of Proceeding in this Matter, which 
it has nor done, your Lordſhip will not, I pre- 
fume, do it in any other Manner than as it was 
before the Act made; and if there be no Precedent 
to be ſhown of any ſuch Thing as this, of taking 
Exception to an Indictment after the Jury ſworn 
_ 2 with the Priſoner; then there is no 
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Power in this Act of Parliament, given to them to 
take Exceptions to this Indictment at this Time; 
we take it the Motion is very irregular upon all 
Accounts. 

Mr. Scl. Gen. My Lord, we firſt ſay, that it is 
not proper for them to make any ſuch Motion as 
this upon this Act of Parliament, till they tell us 
what their Exception is, that we may ſee whe- 
ther it be within the Words and Meaning of this 
Act of Parliament. 'The only Thing now that is 
proper for us to conſider, 1s the Iſſue joined, and 
the Inquiry whether the Priſoner at the Bar is 
Guilty of the High-Treaſon of which he is Indict- 
cd, to which Indictment he has pleaded not Guil- 
ty: That's the Thing that is now before your 
Lordſhip to be tried, they have Room for Ex- 
ceptions to the Indictment afterwards, for ſome 
Exceptions I mean, (I do not know what their 
Exceptions are) but if they be ſuch as may be 
taken aſter the Verdict, then I am ſure they are 
irregular now in their Motion, and they can 
ſhew no Precedent, when it was done after 
Plea pleaded and Iſſue joined, as it is in this 
Caſe. 

Mr. Conyers. The Advantage that the Act gives 
the Priſoner, of having a Copy of his Indictment 
ſo long before Trial, is to enable him to plead, 
or to take Exceptions to quaſh it ; but I never 
heard a Motion to quaſh an Indictment after a 
Jury is charged to hear the Evidence. Certainly 
they ought to do it before Plea pleaded, and not 
now to come to make a Motion to quaſh the In- 
dictment, after they have pleaded, and the Jury 
ſworn: Therefore we ſubmit it, upon the con- 
ſtant Practice in like Caſes, to the Judgment of 
the Court. 

Sir B. Showe?, In Anſwer to that which Mr. At- 
torney has ſaid, That it is an improper Time; 
I thought truly J had moved it for the Advanta 
and Eaſe of the King's Council, that they mi on 
not proceed upon this Trial, when perhaps after 
all their Trouble, the Foundation, which is the 
Indictment, may fail. I have a great many Ex- 
ceptions to the Indictment; they ſay we ſhould 
name what our Exceptions are: I vill acquaint 
them with them, as faſt as I can, if your Lord- 
ſhip pleaſe, the Indictment is very looſe and un- 
certain. 

L. C. 7. Certainly the Motion is irregular in 
point of Practice. | 

Sir B. Shower, My Lord, we were afraid weſhould 
be excluded from taking theſe Exceptions after the 
Evidence given. 

- — C. F. So you are by the expreſs Words of the 

Sir B. Shower. Then certainly we may do it be- 
fore the Evidence given. | 

I. C. 7. But the Act does not ſay, Ye ſhall do 
it any Time before the Evidence given, eſpeci- 
ally in ſuch an irregular Manner, after Iſſue joined, 
and the Jury ſworn. Suppoſe Mr. Attorney had 
given ſome Evidence. 

Sir B. Shower. Then, my Lord, I agree we had 
been without the Words; therefore I now move it 
before the Evidence, becauſe the Act of Parlia- 
ment has given me a Liberty to do it before the 
Evidence given; For the Law having given this 
Liberty to the Priſoner, to make ſuch Excep- 
tions within ſuch a Time, your Lordſhip will not 
reſtrain us from making Uſe of that Liberty fur- 
ther than the Law has reſtrained, but we may make 
Uſe of our Exceptions before the Evidence given, 
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either to induce your Lordſhip to quaſh the Indict- 
ment, or the Jury to find us not Guilty, as we 
hope your Lordſhip will direct them to do: For 
what is more common upon Indictments after the 

ury are ſworn, than if Facts appear upon the 
Record not to be ſufficiently alledged, the Court 
will dire& the Jury to find the Party not Guilty. 


We think this Act does give us this Liberty, other- 


wiſe I know not to what Purpoſe it was made, the 
very Meaning ſeems eo be, that the Exceptions of 
the Council for the Priſoner might be of Prejudice 
to the King; and therefore it ſays, After the 
King's Evidence given, and the Fact diſcovered, 
no ſuch Exception ſhall be made: Therefore we 
muſt make it before the Evidence given, other- 
wiſe this Act of Parliament that was deſigned 
in Favour of the Priſoner, will prove a very 
great Hardſhip upon him, eſpecially in Caſe of an 
imperfe&t Indictment, as we apprehend this is, 
and he will be in a worſe Condition than ever he 
was ; he muſt take his Exceptions now or not 
at all. The Act ſays, He is not to take it after 
Evidence given ; and by Conſtruction the King's 
Council would have it, That he ſhould not give it 
before: And conſequently he has no Time at all 
to give it. | 

L. C. F. Have not you had Time to do it before 
now, Sir Bartholomew Shower, certainly you had? 
You had Time this Day Seven-night, when you 
were arraign'd; you have had your Opportunity 
if you would have taken it; the Jury are now 
charg'd, the Indictment is opened, they have been 
told what they are to enquire of, and now you 
would break in and take Exceptions to the In 
dictment. | 

Sir B. Shower. My Lord, This is a new Act of 
Parliament, it ſays we ſhall take our Exceptions be- 
fore the Evidence given ; which we take it, is any 


Time before the Evidence given ; and if your Lord- 


ſhip will not allow us to do it now, it may be we 
may loſe the Benefit of it abſolutely. 

L. C. 7. It is one Queſtion whether we ſhall al- 
low it or no, and another Queſtion whether you 
can claim it or no: Certainly it is an irregular 
Motion, and the like of it was never offered in 
any Caſe before, be it Criminal or Civil: For if 
it be a Criminal Caſe that is not Felony or 'Trea- 
ſon, when the Iſſue comes to Trial upon an In- 
dictment, Did you ever know any Exception ta- 
ken to the Indictment after the Jury were charg- 
ed? Certainly it is contrary to all Practice ; and 
it is not fair, the Court is not well dealt with, 
you have had an Opportunity before, and will you 
now put the Court and the Jury to ſo great deal 
of Trouble, to ſtay till the Jury be called over, 
the Priſoner called to his Challenges, he has 
challenged Thirty-four, the Jury is ſworn, the 


Indictment is read to them, the Charge given 


them, the Council have opened the Indictment, 
and now when the Buſineſs is only to try the Iſ- 
ſue with which the Jury are charg'd, you come 
to turn us quite round, by taking Exceptions to 
the Indictment. 

Mr. Phipps. My Lord, We take it the Act gives 
us this Time to do it in. 

I. C. J. You know you had another Time more 
proper to do it in. 

Mr. Phipps. My Lord, If we have not Time 
now, then this Clauſe, with humble Submiſſion, 
ſignifies nothing at all. 

I. C. J. The Clauſe was made in this Reſpect, 


to your Diſadvantage, becauſe you ſhould have a 


Copy of the Indictment, whereby you might 
have an Opportunity to adviſe with Council 
that they might inſtru& you how to plead, and 
to take any manner of Exception before Plea 
pleaded, it ought to be before the Trial, ang 


now becauſe of this Advantage, it provides that 


you ſhall rake your Exceptions before the Trial 
and not move them in Arreſt of Judgment ; 
that is the Meaning of the At. 

Mr. Phipps. Then, my Lord, there needed no 
Time at all to be mentioned in the Act, but have 
lett it as it was at Common-Law. 

L. C. F. Yes, Yes, there did need a Time to 
be limited, for this Clauſe was made I fay in 
your Diſadvantage, in depriving the Priſoner of 
the Benefit of ſuch kind of Exceptions in Arreſt 
of Judgment, becauſe of the Advantage that wag 
given in the former Part of the Act, where you 
tad Time given you to make your Exceptions, 
for which End you are to have a Copy of the 
Indictment five Days before you are called to 
plead. 

Sir B. Shower. We could not come before, my 
Lord, as we apprehend, becauſe the Words of 
the Act are before Evidence given. 

L. C. J. But I tell you, this Clauſe was not 
for your Benefit, but for your Diſadvantage. 

Sir B. Shower. My Lord, What we prels, ariſes 
from the very Words of the Act of Parliament, 
if the Meaning of the Law-makers was as the 
King's Council now contend to have it ; they 
would never have uſed thoſe Words before Evi- 
dence given in open Court, but have ſaid they 
ſhould have had no Advantage of the Exception, 
unleſs it were before Plea pleaded ; it does not ſay 
it ſhall be after the Verdict, or before the Ver- 
dict, but before the Evidence given: Now if they 
had meant what theſe Gentlemen ſay, they would 
have appointed it to be before the Verdict, 
which would have included the Trial; becauſe 
then it had been like the Penning of other Acts 
of Parliament, the Statutes of Fecfailes and the 
like, which ſay, That after a Verdict, ſuch and 
ſuch Exceptions ſhall not Arreſt a Judgment: 
But if they can ſhew me any Statute that is penn d 
like this, they give me an Anſwer: All thoſe 
Statutes are, 'That no Judgment ſhall be arreſted 
or delay'd upon ſuch or ſuch Exceptions after a 
Verdict: But here it ſays, They ſhall not arreſt 
Judgment, unleſs the Exception be taken before 
Evidence given in open Court. My Lord, We 
ſubmit it to you, we think the Law-makers did 
intend ſomewhat by that particular Way ot 
Expreſſion, different from all other Acts of Par- 
liament; and truly if it be not as we offer to 
_ Lordſhip, we think it can have no Meaning 
at all. 

Mr. Att. Gen. Truly, my Lord, we think it 15 
very plain what the Parliament meant, by this 
Clauſe in this Act; the Deſign was, to reſtrain 
the Priſoner from moving in Arreſt of Judgment, 
for Miſ-ſpelling, or falſe Latin, or little Matters 
of Form, if he did not move it in a proper Time, 
having ſuch a Liberty allow'd him, as to have a 
Copy of the Indictment ſo many Days before he 
was compelled to plead: They inſiſt upon it, 
that the Words are, Before Evidence given; It 
is ſo: But what can be the Meaning of that ? It 
muſt be at ſuch Time as the Law allows; it is 
not making a new Method of Trial; you hall 
take Exception before the Evidence, that is, be- 
fore the Trial, for it can never be intended, - 28 
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they meant to alter the Courſe, and let the Coun- 


cil break in between the Time of the Jr's be- 


ing ſworn, and the Evidence given, that by no 
Law could ever have been done before. 

Sir B. Shower. Pray, Mr. Attorney, when would 
you have us do it ? | 

Mr. Att. Gen. Regularly before Plea pleaded, 
at leaſt-wiſe before the Jury be ſworn. 

L. C. F. Undoubtedly this is not regular, it is 


contrary to all the Courſe of Practice, it is not 


fair Dealing with the Court. But then there is 
another Conſideration in the Caſe, that I would 
have you think upon : If ſo be this had been at 
a Trial by N. Prius, then the Judge of Ni. 
Prius is only to try the Iſſue; but now here the 
very Record is before us, and we are Judges of 
the Record, as well as we are to aſſiſt the Jury 
in Trying the Iſſue. Now take it in any other 
Caſe of the like Nature, Suppoſe a Trial at the 
Bar in any Civil Cauſe, though this be contrary 
to Practice, and the Court not fairly dealt with, 
yet when we have the Record before us, and find 
an Error in the Record, cannot we quaſh the 
Indictment and diſcharge the Jury. That is the 
Queſtion, Mr. Attorney, though I muſt confeſs, 
I do not know that it has been practicable. 

Mr. Att. Gen. No, my Lord, in a Caſe of 
Treaſon, where the Jury are once charg'd, they 
are to give a Verdict, they muſt either Acquir 
or Convict. 

Sir B. Shower. It was done in }}/hitebread's Caſe. 

Mr. Att. Gen. But I know what has been uſually 
thought in that Caſe, and I believe they cannot 
ſhew me another. 

L. C. F. Nay, that this is a very irregular Mo- 
tion, is very plain. 

Mr. Sol. Gen. Certainly, my Lord, you muſt 
take it as the Law was before this Act, for this 
Clauſe does nothing for the Priſoner, but is 
againſt him. | 

L. C. F. I know it is not for the Advantage of 
the Priſoner, therefore I put it as a Caſe in an 
Action, or an Indictment, as the Law was be- 
fore, whether this being a Trial in the ſame 
Court where the Indictment was found, and we 
find an Inſufficiency in the Record before us, whe- 
ther we cannot quaſh the Indictment. 

Mr. Sol. Sen. Your Lordſhip mentions Civil 
Actions, with Submiſſion, nothing of that kind 


could be done after once the Cauſe came to 'Trial, 


but in Criminal Cauſes according to the Courſe 
of Practice, which will always be the Law till 
particularly altered: I believe no Body can pre- 
tend, that after Iſſue joyn'd, and a Jury charg'd, 
any one can move to quaſh the Indictment. I 
think I have heard it often faid in this Court, that 
in Capital Caſes, as High-'Treaſon, you may put 
in a Plea in Abatement of, but not a Motion to 
quaſh an Indictment; I am ſure it was difal- 
lowed where J moved to quaſh an Indictment of 
Murder, let them but ſhow any Preſident of this 
Nature. | 

Sir B. Shower. We will ſhow you, tho' this is 
the firſt Caſe upon this Act of Parliament, there- 
fore to ſhow any practice upon it would be very 
hard to require of us. | 

L. C. J. But can you ſhow it before this Clauſe 
in this Act of Parliament, which, as I told you, 
is not for your Advantage, it does not give that 
Liberty that you deſire. 

Sir B. Shower. All the Clauſes in this Act of 
Parliament ſhow'd their Intention was this, that 
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the Senſe of the Law- makers was, that we ſhould 
have this Liberty at any Time before Evidence 
given, for if there be ſuch Words as ſhow'd they 
thought it might be quaſh'd at any Time, tho they 
were miſtaken in the Practice, yet we ſhall have 
the Liberty that they intended us, and the Word- 
ing of this Act ſhows, that the Parliament thought 
it might be done after the Trial begun before 
Evidence given, becauſe they reſtrain us from 
taking thoſe Exceptions after the Evidence gi- 
ven; and it is no Prejudice to the King at all re- 
ally, it is rather for the Advantage of the Pro- 
ſecution, becauſe there is none of the Evidence 
diſcloſed, and therefore if the Indictment ſhould 
be found faulty, ſtill the Evidence remains un- 
diſcovered upon another Indictment; and I have 
often heard ir ſaid at this Bar in Caſes of In- 
dictments for Felony or Treaſon, as Murder, or 
the like; if any one did come as amicus curiæ, and 
acquainted the Court, that they were going to 
proceed upon an erroneous Record, or give an 
erroneous Judgment, or do any other erroneous 
Act, he ought to be received with Kindneſs, be- 
cauſe he would prevent a Wrong doing. 

L. C. J. That is in the proper Time, not to 
interrupt the Trial when the Jury is once 
ſworn. 

Sir B. Shower. We are ready to offer our Ex- 
ceptions, and we hope it is no prejudice at all to 
the King before the Evidence of the Fact is given. 

Mr. Phipps. My Lord, I perceive that this Clauſe, 
as they would have it, is intended to prevent us 
from moving that in Arreſt of Judgment, which 
we could have moved before, and ties us up to 
do it before Evidence given; now I would fain 
know, if we could not before this Act move in 
Arreſt of Judgment, for miſ-ſpelling, or falſe 
Latin, or improper Latin. 

Mr. Att. Gen. You might, no Doubt of its 

Mr. Phipps. 'They fay we might; why then, if 
we could have a Time to move it after the Ver- 
dict, and that Time is abridg'd by the Act of 
Parliament, which directs that it ſhall be before 
Evidence given in open Court, ſure we may take 
any Time before the Evidence given, and ſhall 
not be reſtrain'd further than the Letter of the 
Law has reſtrain'd us; for this Act was intended 
for the Benefit of the Subject, and ought to be 
conſtrued as much in their Favour as the Letter 
of it will permit. 

Mr. Att. Gen. No doubt of it, it is to be done 
before Evidence given; but the Queſtion is, at 
what Time it muſt be before the Evidence given, 
whether it muſt not be at ſuch Time as by the 
Courſe of Practice and Uſage of the Law it 
ſhould have been done before; if you will ſa- 
tisfie my Lord and the Court that ever ſuch an 
Exception was taken, or an Indictment quaſh'd 
between the Swearing of the Jury and the gi- 
ving the Evidence, ye ſay ſomething ; but I be- 
lieve not one Inſtance of that Nature can be gi- 
ven, and therefore it is very irregular for them to 
do it. 

IL. C. J. They don't pretend to it, for ought I 
hear, for I would put them upon it, to ſhow me 
whether they could do it before. 

Sir B. Shower. I don't queſtion, my Lord, þut 
it might be, with Submiſſion. 

Mr. Conyers. Did you ever know it before that 
any one undertook to inform the Court as amcrs 
curiæ, but it was to prevent a wrong Judgment, 


and for that you have your proper Time oor 


1 
po» 
* 
* 1 

4 
* 

Lt + 

_— 
» 

« 
* 

1 
Cc 
4 

* 
24 
v 
4 
"7 * 
oo” 
* 44 

3 ; 
42 14 
1 
Bo 
* 

4 

* 5 
Fg 
Þ LI 

22H 
4 - 

: ” 
3 
, 
7 
5 

1 
» 

RY 

x 
+ 
* 5 
13 
> 

£ 
"3X 
= 

3 
Rn 
= 
"i 
oy 
\ 
| 1 
: +48] 
SB} 3 
"I 
1 

A 
* 
1 
. 

* 

_ 
oy 
EY 

% - 
„ 
C , 
£535 
pt 3 
* 

«x * 
„ 
* 
3 
1 
* 
3 
1 
+ 
; 
1 it 
pf Ti 

E * 
60 44 
J : 
1 9 

* 
„ 
9 | 

2 

1 
0 14 

V3 : 
4 

1 

*: 
q' ; 
S171 
$ 


* 760 . _—_ — 
— web ok 
— TL 5 2 - 2 — 


662 153. Ihe Trial of Ambroſe Rookwood, 8 Will. 111, 


before Plea pleadet by Motion to quaſh the In- 
dictment, or after Verdict to arreſt a Judgment ; 
this Act of Parliament has reſtrain'd you in 
particular Inſtances that are mention'd from do- 
ing it after Verdict in Arreſt of Judgment; but 
having given you a Copy of the Indictment be- 
fore you pleaded, you have hada proper Time to 
make theſe Exceptions, and if you have laps'd 
your Time you come too late to do it now, for 
ture no Body ever made a Motion to quaſh an 
Indictment after Iſſue joyn'd and the Jury 
{worn. | 

Mr. Sol. Gen. My Lord, I would only mention 
one Caſe, and that was of Sir Richard Manſell, 
upon an Indictment of Murder, for Killing the 
Apothecary in Helbourn; I did my ſelf move to 
quaſh the Indictment, becauſe it was not ex- 
preſsd in what Year of the King the Fact was 


done; but the Court was of Opinion we could 


not move to quaſh an Indictment for that, or 
any ſuch notorious Crime, till after the Fact 
determined. 

L. C. 7. No, we were always of that Opinion, 
never to allow Motions to quaſh Indictments for 
Perjury, Murder, or any great Offence, but it 
muſt be moved in Arreſt of Judgment after- 
wards. 

Mr. Cowper. My Lord, theſe Gentlemen ſeem 
to beg the Queſtion upon this Act of Parlia- 
ment, as if it had appointed this to be the 
Time of making Exceptions to the Indictment ; 
the Act of Parliament docs not ſay you. ſhall 
make your Exception immediately before the Evi- 
dence given in open Court, as if it had pointed 
out and directed to them that particular Time, 
that then they ſhould take their Exception and 
no other Time: The Act has only ſet a Bound, 


that they ſhall not do it afterwards, but as to 
the particular Time, it is left as it was before, 


to the regular Courſe and Method of Proceedings, 
which is beforc Plea pleaded. 
Mr. Phipps. My Lord, they do not anſwer my 
Objection ; it is, it ſcems, a Reſtriction of a 
Liberty that we had before of moving in Arreſt 
of Judgment; if ſo, we ought not to be reſtrained 
further than we are by the Words of the Act 
of Parliament, which ſay, before Evidence given, 
that is at any Time before Evidence given, as 
well after as before Plea pleaded. | | 
Sir B. Shower. I would ask theſe Gentlemen, 
whether the Law-makers intended that we ſhould 
have no Advantage of excepting againſt falſe 


Spelling and improper Latin. 
Mr. Conyers. Yes, they did, but that you ſhould 


do in your proper 'Time. 
Sir B. $5 er. Then the Time for doing it muſt 
be that which the Words of the Law ſay, before 


the Evidence given in open Court, and that's 


now. | 
Mr. Conyers. No, you might have come at the 


Day of Arraignment, and have taken the Ad- 


vantage of it then before you had pleaded. 
L. of þ Ye have had my Opinion what I 
think of it, my Lords and Brothers, I ſuppoſe 


will tell you theirs. 


L. C. J. Treby. My Lord Chief Tuſtice has deli- 
vered his Opinion in this Matter, and he thinks 


fit that we ſhould deliver ours. I think this Mo- 
tion of the Priſoner's Council to quaſh this In- 
dictment after the Jury ſworn, is irregular and 


uite out of Seaſon ; the Intent of this Clauſe in 
is Act of Parliament, certainly was not in 


Favour of the Priſoner ; ir abridgeth him of 6 
Liberty he had before, but gives him nothing . 


For the , Law-makers did think they had given 


the Priſoner an extraordinary Favour in the fore. 
going Part of the Act, in giving him a Copy of 
the Indictment five Days before he ſhould plead 

and a Copy of the Pannel two Days before he 
ſhould be tryed, and allowing him Council ; ang 
all theſe Advantages were to enable him to quaſh 
the Indictment, or the Proceſs returned, for the 
Clauſe extends to both; the Words are, That 0 
Indiftment nor Proceſs or Return thereupon, ſball le 
gquaſſid onthe Motion of the Priſoner or his Council 
for Miſ-writing, Miſ-/pelling, falſe or improper La- 
tin, unleſs Exception concerning the [ame be taken and 
made in the reſpettive Court where ſuch Trial ſhall 
be by the Priſoner or his Council afſign'd before ay 
Evidence given in open Court upon ſuch Indictment, 
ror ſhall any ſuch Miſ-writing, &c. after Convifuy 
be any Cauſe to ſtay Fudgment : Therefore they 
made this extraordinary Proviſion to reſtrain the 
Priſoner, in Part, by this Clauſe; as much a3 
to ſay you have an Advantage of the Copy of 
the Indictment, and you may make uſe of that 
to quaſh it by Motion, if you think fit, as you 
may alſo the Proceſs, but it ſhall be before Rui. 
dence given. Tis true, thoſe are the Words, but 
the 4 that Term, ig. guaſbing ſuch Indictment 
or Proceſs, ſhows it muſt be done in ſuch a Way 
and Time as is proper for quaſhing ; and the ve- 
ry Words are, that it ſhall be zpou Motion. Now 
we are to expound thoſe Words. And I fay, a 
Motion to quaſh an Indictment, muſt be under- 
ſtood a Motion in the proper Seaſon, which I 


think is before Plea pleaded ; but at leaſt before 


the Jury is ſworn. There were three Times 
when the Priſoner might have had the Advantage 
of a Fault in the Indictment before this Act: 
I. By Motion to quaſh it before Plea pleaded. 
2. Then afterwards in Arreſt of Judgment : And 
3. After that by Writ of Error. Now this 
Clauſe of this Act takes away the Privilege of 
moving in Arreſt of Judgment for Mif-writing, 
&c. but ſaves the Advantage upon a Writ of 
Error, and upon a Motion to quaſh the Indict- 
ment. We are to confider what is a proper 
Time for a Motion to quaſh an Indictment, the 
Motion is to be made to the Court, and to them 
alone. It is not to be made to the Court and 
the Jury. When the Jury is ſworn, all Applica- 
tion is to be made to the Court, as having a 
Jury preſent which they are to aſſiſt in the Trial 
and Determination of the Fact only. What Ute 
then is there of the Jury, when you make this 
Motion, which conſiſts only in Points of Law © 
'They muſt ſtand by and be out of Offce all 
the while this Motion is making: And it is not 
reaſonable, nor certainly ever was intended that 
after a Jury is ſworn to try a Matter of Fact, 
they ſhould ſtand idle, while you move a Thing 
which you ſhould have moved before they came 
to the Bar : Suppoſe you ſhould now move ſome 
Exception to the Venire, and the Return there- 
upon, ſhould we, when we and you alſo have 
admitted the Jury to be ſworn, quaſh the Pro- 
cels whereby they are return d? And yet we 
may as well do that as this. For, the Act 
provides in the very fame Words concerning 
Quaſhing Proce/s and Tydiffments. But, when the 
Jury is worn, and ready to receive their Evi- 
dence, ſure, then it is out of all Seaſon to make 


ſuch a Motion ; therefore I do not think the Par- 
liament 
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liament intended by this Clauſe (which was a 
kind of Exception to the Favour the Priſoner re- 
ceiv'd by having the Copy of the Indictment) 
to inſtitute a new Method of Proceedings for Mo- 
tions to quaſh Indictments, even when a Jury is 
at the Bar and ſworn to try the Iſſue, and there 
is nothing proper to be proceeded upon, but only 
to hear the Evidence produc'd for the Proof of 
that Iſſue, till the Jury is diſcharged. But ſtil] this 
I would fay ; this is a new Caſe, and upon a new 
Statute. 1am truly of Opinion, that the Motion is 
altogether unſeaſonable and irregular, and it ſhould 


have been made before, and you had a full Oppor- 


tunity to make it this Day Seven-night before Plea 
pleaded, and you might likewiſe ro Day before 
the Jury was {worn ; therefore when the Jury are 
now at the Bar actually enter'd into, and imploy'd 
upon the Service, the Court ought not to be inter- 
rupted by ſuch a Motion. Yet nevertheleſs I 
would propound this, that, ſeeing it isa new Caſe 
and upon a new Statute, the Court would forgive 
the Irregularity, (for I think it does need For- 
giveneſs) and if the King's Council will conſent 
to it (to prevent any Error or any Pretence of 


Hardſnhip upon a new Law) that we ſhould hear 


their Exceptions. | 

Sir Edward Ward, L. C. Baron. This Act of 
Parliament, as it has given a Benefit to the Priſo- 
ner that he had not before, in allowing him a 
Copy of his Indictment, in Order to his making 
Exceptions; ſo it has reſtrained him as to the Time 
of making thoſe Exceptions: That he ſhould have 
Time, there is no Doubt; the Time limited for 
it, as this Act fays, muſt be before Evidence 
given, becauſe they thought it unreaſonable that 
there ſhould be any Quaſhing of rhe Indictment 
after ſuch Time as the King had given any Evi- 
dence whatſoever in the Caſe ; for that would be a 
Diſcovery of the King's Evidence, and great In- 
conveniencies would enſue thereupon ; but the 
Queſtion is at what Time this is to be done; 
Whether it may be at any Time before Evidence 
given or no; it did intend ſurely that the Mo- 
tion to quaſh the Indictment and. the Exceptions 
to it might have their proper Effect, and that 
muſt be before the Trial; for it was not the 
Intent of the Act to alter the Method of Pro- 
ceedings, and it is to no Purpoſe after the Jury 
is ſworn, for then their proper Office is to de- 
termine the Fact; now if before this Act of Par- 
liament it never was allow'd to take any ſuch 
Exception as this after the Jury ſworn, it will be 
conſiſtent with the Words of the Act of Parlia- 
ment, which are, That it ſhall be done before Ewvi- 
dence given: If then it be in the regular 'Time 
for Motions, which is before Plea pleaded or Ju- 
ry ſworn, that is, before Evidence given; for 
it is not ſaid, as Mr. Cowper obſerved, that it 
ſhould be immediately before the Evidence gi- 
ven, I think ſure ſuch an Expoſition as was for- 
merly made ought to be made in this Caſe, the 
Time not being preciſely fix d by this Act; it there 
were a certain Time determin'd when Men ſhould 
take-their Exceptions, as we know it has been 
in Practice before Iſſue joyn'd, then after the Ju- 
ry is ſworn it is an improper Time then, I think, 
to make ſuch Exceptions: I do not ſuppoſe this 
Act, as to the Method of Proceedings —, than 
it was before, but this Exception ought to be ta- 
ken before Plea pleaded: Truly it is a new Act 
of Parliament, and this is 10 far within the 
Words of he Act that it is before Evidence gi- 
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ven, as the Council for the Friſaner ſay. If this 
can be govern'd and ruled by Proceedings and 
Practice in former Times in Caſes not of Felony 
or Treaſon but only in Criminal Caſes: If no 
Body ſhould ſuffer by any Interpretation, I ſhould 


think it ovght to bear a conformable Con- 
{ſtruction to what the Practice was before, I 
take it you have loſt the regular Time for ma- 
king your Exception, and you invert the whole 
Method of Proceedings upon Trials: For to 
what Purpoſe is it to take Exceptions to quaſh 
the Indictment when the Jury are once charged 
with it: If it be an Indictment that ought to be 
quaſh'd, the Jury ought not to be charged, you 
have had two Times, and they are both of them 
elaps'd, for this Matter, that is, at the Arraign- 
ment, and before the Tury ſworn ; yet I would 
propoſe it to the King's Council as my Lord 
Chief Juſtice of the Common Pleas has done, it 
being a new Caſe, that ir ſhould be better con- 
ſider d of and agreed upon, that in theſe Caſes 
we may gc on upon a certain Rule that it may 
be eſtabliſh'd for all Time to come. 

_ Newvile. 1 would begin with the Propoſal, 
becauſe, I believe, I may not be ſo clear in my 
Opinion, otherwiſe I muſt deliver my Thougars 
according to my Judgment, but I would have 
the King's Council conſider of the Propoſal. 

Mr. Att.Gen. My Lord, for us to conſent to 
that in ſuch a Caſe as this, where the Court 
thinks it not regular, would be pretty hard to 
deſire of us; if any Thing of Advantage ſhould 
happen on the other Side, I verily think the 
Council for the Priſoner will not be ſo ready 
to conſent to wave any ſuch Advantage, nor am 
I for asking them to do it; this Clauſe goes on- 
ly to ſome Faults in the Indictment; Miſ-ſpel- 
ling, Miſ-writing, falſe and improper Latin, 
that is all that they are reſtrain'd from moving 
in Arreſt of Judgment; any 'Thing elſe, any 
Uncertainty or other Matter, that is not com- 
prehended under theſe Particulars, they may take 
Advantage of to move in Stay of Judgment after 
a Verdict ; this Clauſe does only abridge them 
from moving in Arreſt of Judgment for Miſ- 
writing, Miſ-ſpelling, falſe or improper Latin: 
therefore if your Lordſhip ſhould think it rea- 
ſonable we ſhould conſent to let them in to make 
any Exception now, it muſt be confin'd to thoſe 
particular Objections of falſe and improper La- 
tin, there can be no Colour to make the Liber- 
ty larger, becauſe for any Thing elſe they are 
not reitrain'd from moving it in Arreſt of Judg- 
ment, for there can be no Hardſhip in that Caſe, 
as I think, they have no Reaſon to complain 
that there has — in any other Part of the 
Caſe; but for thoſe Particulars that there may 
be no Complaint of Hardſhip, if your Lordſhip 
thinks it reaſonable we ſhould conſent, it ma 
be we may be prevail'd upon to do it, thoug 
whatever Hardſhip does happen it is their own 
Fault, and the Priſoner may thank his own Coun- 
cil for that Hardſhip: If we aſſiſt them now to 
let them in, it ought to be taken as a great 
Kindneſs ; and truly, my Lord, I am unwilling 
to do any Thing that your Lordſhip and the 
Court ſhould think hard upon the Priſoner. Cer- 
tainly it is the Fault of their own Council, now 
the Law has allow'd the Priſoner Council, not 
to take the proper Time, and purſue the uſual 
Methods ; and it is a Strain beyond what is uſual, 
that we muſt help their Faults by our Re ; 

| Wa 


however, if the Court think it reaſonable, I ſhall 
not be againſt it, but then I am ſure the Court 


| will take Care they ſhall be confin'd to thoſe Par- 


ticulars that are mentioned in the Act. 

L. C. J. No Doubt of it: Therefore Sir Bar- 
tholomew Shower, are your Exceptions for Miſ- 
ſpelling, Miſ- writing, or falſe or improper La- 
tin? for if they be ſuch Things as you may move 
in Arreſt of Judgment, and have that Advantage, 
then there is no Colour that we ſhould break 


through all the Rules of Proceedings to admit 


ſuch an irregular Motion as this. 

Sir B. Shower. My Lord, in the Caſe of the 
Life of a Man I will not take upon me to ſay what 
is Miſ-ſpelling, Miſ-writing, or falſe or improper 
Latin, or what is ſubſtantial ; but all that I fay is, 
I have Five Exceptions, every one of them im- 
ports a Doubt, as I take it, worthy the Conſide- 
ration of the Court, and ſome of them effectual 


_ enough to quaſh the Indictment; but for me, 


when.a Man's Life is at ſtake, and it partly de- 
pends upon me as his Council, to ſay what is 


proper or improper Latin, or to admit it to be 


Matter of Subſtance, and then to Morrow to have 
it come and told me, you ſhould have mov'd this 


to Day, then I am ſure they would have Reaſon 


to ſay, it was the Fault of the Priſoner's Council; 
for he would have choſen very ill Council, in me, 
I confeſs, if I ſhould conſent to put any ſuch 


Diſadvantage upon him. I beg the Favour that 


I may have the Liberty to propoſe my Objections, 
which I think are worth Conſidering of; it is for 
the Advantage of the King for us to take our 
Exceptions all together, becauſe, elſe if any of 
them prove material, the 'Trouble of the 'Trial 
will be but Miſpence of 'Time. | | 

L. C. F. No, we cannot hear all your Objections, 
bur thoſe that are mention'd particularly in the 
A& of Parliament ; for ſuch as are not mentioned 
in the Clauſe, you have a proper Time to move 
them in Arreſt of Judgment. | 

Sir B. Hover. Then we will put thoſe that are 
within the Act. | 

Mr. Att. Gen. If we do any Thing by Way of 
Conſent in this Matter, we muſt inſiſt upon it, 
that they be confin'd to the Particulars in the 


Act; we deſire they may open their Objections 


to the Court, and if the Court ſhall think they 
are properly under thoſe Heads, then they will 
conſider of them, if rhe Court be of another 


Mind, then they muſt be reſerv'd till the proper 


Time. | 
L. C. F. Do you conſent then, Mr. Attorney, 


that they ſhall now take thoſe Exceptions that 
are mentioned in the Act of Parliament? | 

Mr. Att. Gen. If the Court think it reaſonable 
upon thoſe Terms, I do. 

Mr. J. Powys. Let them open them if your Lord- 
ſhip pleaſe, and let us keep the Power in our own 
Hands to do as our Diſcretions ſhall direct. 

L. C. J. Truly I do not know whether we can 
do any Thing in this Matter, I queſtion much 
whether it be Diſcretionary in us to break through 
all the common Method of Proceeding, and ad- 
mit of ſuch Irregularities. 

L. C. F. Treby. IJ have a great Inclination to 
hear them, that we may get rid of theſe pre- 
tended Exceptions, which I am apt to think will, 
when opened, diſappoint the Expectations that 
may be raiſed by this mentioning them in gene- 
ral ; for, I have that Opinion of the Ability and 
Circumſpection of the Council, that I believe if 
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they had had Exceptions ſufficient to 
Indiment, we ſhould have heard of =- * 
Time more proper than this now between the 
Swearing the Jury and giving Evidence to them 
But, poſſibly, the Council may think fit to make 
an Eſſay, and try what can be got out of thi, 
unuſual Expreſſion in this new Act. 

L. C. F. No, no, I know this is a Piece of Ar- 
and the Court is not well dealt with in it. x 
L. C. J. Treby. Indeed I am very willing to h 
them 701 that 3 M I 

L. C. J. I look upon it only as meer Trick 


and a Piece of Art to taſte the Opinion of the 


Court. | 

Sir B. Shower. My Lord, it was my Miſtake 
then; for I take it, if the Act of Parliament had 
intended otherwiſe they would have expreſt it 
other wile. 

IL. C. F. Does the Act of Parliament give you 
another Liberty, and a greater than you had be- 
fore? Does it not deſign to abridge you of a II. 
berty that you had N Certainly it never in- 
tended that the Court ſhould admit of any irre- 
gular Proceedings. 

Mr. F. Powell. You ſhould have tim'd your Mo- 
tion better, for certainly now the Jury is charged 
they muſt give a Verdict either of Acquittal or 
Conviction; and if you move to quaſh the In- 
dictment, and your Exceptions are material, the 
Jury cannot proceed; you ſee what a Paſs your 
Motion has brought it to, tis certainly a mighty 
irregular Motion. 5 

L. C. J. Trey. What Judgment would you 
have us give? I would ask you that: If any 
Exception were moved before the Jury were 
ſworn, and it proved material, the proper Judg- 
ment were, that the Indictment be quaſh'd ; but 
now they are ſworn, what Judgment muſt we 
give? Muſt we not expect the Verdict of the 
Jury firſt upon the Fact? And muſt we then 


give Judgment upon your Exception? 


Sir B. Shower, I know not whether your Lord- 


| ſhip may not give Judgment firſt to quaſh the 


Indictment, and then diſcharge the Jury. 

L. C. F. Treby. And what if we do not find 
Cauſe to quaſh it, then you'll ſay, we muſt go 
on with the Evidence, as we were going before 
this Interfering 2 Are we to be doing two 'Things 
at once. I am pretty certain you can ſhow me 
no Preſident for any like Proceedings in any 
Caſe : It is confounding the Offices of the Judge 
and Jury. | | 

Mr. Phipps. If your Lordſhips try'd the Validity 
of our Exceptions, and find Occaſion to quaſh the 
Indictment, there will be no need of a Jury. 

L. C. F. Upon the Statute of Feofailes in a ci- 
vil Cauſe, ſuppoſe at a Trial at Bar, it appears 
upon the Face of the Declaration, that there is 
ſuch a Miſtake as will be cured by the Verdict ; 
but if the Party had demurred, and ſhown it 
for Cauſe, it would have been fatal. Do you 


think when he has wav'd the Benefit of Demurrer 


and pleaded to Iſſue, that you ſhall move this 
and help your ſelf by ſuch a Motion, becauſe it 
will be helpt after a Verdict? 


Sir B. Shower. If this Act had been worded as 


that Statute of Jecfailes is, it may be we might 
not. 
L. C. 7. Why, it is not ſaid, in the Statute of 
2 that it ſhall be good after Iſſue joined, 
efore the Jury is charg'd or ſworn, but that it 


ſnan't be good after the Verdict. * 
ir 
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Sir B. Shower. It is before the Evidence given. 

2 E Could he do ſo in any Caſe before 
this Act, and does the Act enlarge your Liberty 
or abridge it? : 

L. C. J. Treby. Sir Bartholomew Shower, you in- 
ſiſt upon Part of the Words of the Act of Parlia- 
ment; it ſays, no Indictment or Proceſs ſhall be 
quaſh'd upon the Motion of the Priſoner or his 
Council, unleſs it be made before any Evidence, 
Sec. Now, I ſuppoſe, the Parliament uſe that 
Expreſſion, upon the Motion, in the fame Senſe as 


it is uſed in Law, vi2. for ſuch a one as ſhould be 


in the Time when Motions for quaſhing the In- 
dictments are properly to be made; now, when 
is that? It is plain, it was always before the Jury 
come to the Bar, nay before the Plea of the Par- 
tv. If that be the proper Time to make ſuch 
a Motion, then that Expreſſion in this Act of a 
Motion to quaſh the Indiftment will very well help 
to conſtrue the other Part of the Clauſe that you 
inſiſt upon: For if the Motion be made before 
Plea pleaded, it is certainly before the Evidence 
given in your Senſe. And I conceive, that under 
that Expreſſion [ Evidence given] which ſignifies 
the main Part, the Parliament intended to com- 
prehend the whole Proceeding to Trial, begin- 
ning, if not from the Pleading Not Guilty, at 
leaſt, from the Swearing the Jury. Before Evidence 


given in Court, may reaſonably be expounded, Be- 


fore the Priſoner hath fully entred into that Conteſta- 
tion of the Fact, which is to be determined only by 
Evidence in Court. I attended the Court of 
King's-Bench a long Time, and I believe that I 
have heard it ſaid a hundred Times, upon Mo- 
tions to quaſh Indictments of great or odious Of- 
fences ; No, try it, ſays the Court, we will not 
quaſh it, plead to it, let the Fact be tried, you 
may then move it in Arreſt of Judgment. 'Thoſe 
Expreſſions ſhew'd that the proper Time for a 
Motion to quaſh an Indictment was before Plea, 
tho* they, in their Diſcretion, would not grant a 
Motion to quaſh, in Caſes of ſuch great Offen- 
ces. But ſure they did not think that when a 
Jury came to the Bar, it was a tolerable 'Time to 
move to quaſh an Indictment, there was no Ex- 
pectation of hearing of ſuch a Motion then. 
And certainly this Clauſe which is made' wholly 
againſt the Priſoner, ſhould not be conſtrued to 
help him to ſuch a new extraordinary and abſurd 
Liberty. 

Sir B. Shower. My Lord, with Submiſſion, that 
Practice goes upon another Reaſon, the Court 
would not quaſh it at all upon a Motion; this 
Act of Parliament ſuppoſes that you will quaſh 
upon a Motion at any Time before Evidence gi- 
ven; We never heard of a Motion to quaſh an 
Indictment for Felony or Treaſon, but till the 
Court would always ſay, Demur, or Plead, or 
move in Arreſt of Judgment, but by this Law 
it ſeems the Senſe of the Parliament was, that 
it might be quaſht upon a Motion. 

Mr. Sol. Gen. Sir B. Shower is come to what 1 
faid, that in Truth there is no ſuch Thing as 
quaſhing an Indictment for Treaſon or Felony, 
as I mentioned in Sir Rich. ManſePs Caſe, and I 
think the Rule that was given in that Caſe will 
ſerve now in this Caſe; I am for conſenting if 
they be kept within the Limits of the Act of 
Parliament, but I muſt deſire the Opinion of the 
Court before we do conſent. 

I. C. J. Holt. Aye, aye, Go on Brother 
Newile. © 

Vol. IV. 


for High-Treaſon. 
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Mr. J. Nevile. I muſt confeſs I cannot but doubt, 
as this Act is, there were two Times that they 
had Liberty of taking theſe Exceptions to Indict- 
ments; but indeed, in Murder and Treaſon they 
were ſeldom admitted, till they came to move 
in Arreſt of Judgment; but ſtill there was al- 
ways a Priviledge, and a 'Time given to the Pri- 
ſoner, be the Crime what it would, to take that 
Advantage which the Law gave him, to prevent 
Judgment againſt him. Now I agree, it is irre- 
gular and unſeaſonable to offer it now, and quite 
different from all former Practice; you might 
have done it before now, the Act ſays expreſly 
it muſt be done before Evidence; but you might 
have taken Advantage before the Jury was ſworn, 
nay before you had pleaded, but you have lapſed 
your Time. Yet truly, notwithſtanding you have 
lapſed your Time, 1 cannot fatisfie my ſelf to 
take away the Liberty that the Law has given 
the Priſoner ſometime or other, to except againſt 
the Indictment. It is plain that before this Act 
after Verdict he might have moved in Arreſt of 
Judgment, now he cannot do ſo, whether the 
Fault be in the Council I cannot tell, but the 
great Prejudice is to the Perſon that is to be 
try'd, who will not be wholly precluded from 
making any Advantage of the Exceptions he has 
to the Indictment, becauſe by the Act he can- 
not move in Arreſt of Judgment. I his ſeems 
a ſtrong Implication that the Parliament intend- 
ed he muſt have ſome Time or other, but before 
Evidence given, to offer his Exceptions. I fay 
this only to thoſe particular Things that are 
mentioned in the Act, Miſ-writing, Miſ-ſpelling, 
Falſe or Improper Latin; as to theſe four par- 
ticular Things which the Party is barr'd from 
moving in Arreſt of Judgment, I cannot ſatisfic 
my ſelf but that he ſhould have one Time or ano- 
ther to take this Advantage before the Evidence 
given, and therefore I think he ſhould have it 


now: It is true, it is altogether irregular, the 


Jury being ſworn, and it ought to have been done 
efore ; but J hope if it be admitted now, it will 
be with ſuch Obſervation, that no Body will ever 
offer at it for Time to come. As this Caſe is 
before us, and the Act of Parliament, which per- 
haps may have led the Council into that Miſtake, 
that it might be any Time before Evidence gi- 
ven, tho* they know the proper "Time, and the 
regular Method in other Caſes ; yet I doubt it is 
hard to put ſuch a Conſtruction upon this Act 
on the ſudden, quite to debar the Priſoner of the 
Benefit of his Exceptions to the Indictment. 

Mr. F. Powell. J have already declar d my Opi- 
nion, that the Priſoner has had his proper Time 
for making his Exceptions, but he has lapſed 
that Time ; but I am not againſt that Motion 
in a Caſe of Life, upon an Indictment for ſo 
great a Crime as Treaſon is, and where the Con- 
1equence is ſo great, if it may conſiſt with the 
Rules of Law, and it be the Senſe of the Court, 
and the King's Council conſent to let them be 
heard, Tſubmit to it, nay I would Second or 
Third that Motion that they may be heard. 

Mr. F. Eyres. 'Truly I am of the ſame Opinion, 
I think we ought not to alter the ancient Courſe 
of Law by Words of Implication, nor go any 
further than the Act of Parliament does exprels. 
The Act appoints that a Copy of the Indictment 
ſhould be delivered to the Priſoner ſo many Days 
before, to enable him to make his Exceptions, and 
therefore deprives him of the Benefit of thoſe Ex- 
2444 ceptions 


— * 
— 


— * * 4 * 
— f — — 2 » * — 
— he — 1 — — * 6 
* * eva «a < « = 
— — — — 2 —_ 1 our 8 r yy > — N 
* 2 yp oy > —— 8 om — — 2 7 Dr *> 2 — —— —ͤ — 
— 
_ = I —y — — 
rr — 2 LETT r 


666 153. The Trial of Ambroſe Rook w oOd, 8 Will. III. 


ceptions after Conviction in Arreſt of Judgment. 
I fee no Words in the Act of Parliament that do 
alter the Courſe of Proceedings, as to this Mat- 
ter, from what it was in all Civil and Criminal 
Cauſes before; Perſons muſt take their Advantage 
of Excepting in their proper 'Time, but when it 
comes to Iſſue, the next Thing to be done is the 


Trial; and truly I muſt needs tay the Council are 


to blame, that knew this ſo very well, that if 
they have any Advantage of Excepting, they did 
not take that Advantage ſooner, it is their Fault; 


bur ſeeing it is ſo, I am of Opinion not to fore- 
cloſe the Priſoner, as the Cafe ſtands. I would 


be tender of Life, but at the fame Time J de- 


clare my Opinion upon this Act of Parliament 


as the reſt of my Brothers have done, to prevent 


the Objection for the Time to come; yer ſeeing 


there is this Misfortune, and there would be a 
Hardſhip upon the Priſoner by the Default and 
Neglect of his Council in the Caſe of a Man's 
Life I would be ſo tender as to indulge them to 


make their Objections now. 
Mr. B. Powys. I am of the ſame Opinion the Pri- 
ſoner has lapſt his Time, for I take it this Clauſe 
of this Act of Parliament has not altered the 
common Courſe of Proceedings ; nay, I take it, 
it ſignifies very little in this Caſe ; for certainly it 
was intended to diſable the Priſoner, and not 
enable him art all; and therefore, as the Caſe is, 
I think it very Irregular and Impracticable to in- 
troduce ſo great a Novelty, as to admit the Mo- 
tion for quaſhing the Indictment, when — 
is ſworn, and when the Fact is the only ſingle 
Point to be determin'd and every Thing elle 
ought in legal Courſe to come before or after ; 
but for us to confound Time, one Time for Plead- 
ing, another Time for Trial, and another for 
Arreſt of Judgment, all at once, and to have a 
Jury attending meerly to hear Council at the 
Bar moot Points of Law, which might be de- 
termin'd either beſore or after the Trial, is ſo 
very irregular, that it really introduces nothing 
but Confuſion, which Courts of Juſtice ought to 
avoid above all Things, and ought to keep to 
the proper Seaſons that the Law allows. There- 
fore, truly I think in Strictneſs of Law we ought 
not to allow it; but it being in a Caſe of Life, 
and it being a new Caſe upon a new Act of Par- 
liament, if the King's Council think's fit to Con- 
ſent, I ſhall be for it, if not, I think in Strict- 
neſs of Law we cannot allow it. | 
Mr. At. Gen. My Lord I am very unwilling to 


deny the Priſoner any Advantage, that he might 


have had by this Act of Parliament, though his 
Council have jiipt the proper Time; if Sir Bar- 
tholomew Shower will ſay his Exceptions are to 
any of the four particular Heads mentioned in 
this Clauſe of the Act of Parliament, for we muſt 
confine them to that, then we do conſent that 
he ſhould make them now. | 

L. C. J. Truly Mr. Attorney, if you do con- 
ſent that they take their Exceptions now, we 
may conſider of it whether it can be; but I know 


not how we could admit them to that Liberty 


otherwiſe, for if there be any Thing material, 
they may move it in Arreſt of Judgment. 
Mr. At. Gen. And I believe they won't ſay their 


Objections are fo ſlight, as to be only Matter of 


Form, they fay they are Subſtantial, and then 
your Lordſhip will hear them in a proper Time. 
Sir B. Shower. I don't know whether I am miſ- 


taken in the Law, I am ſure you are miſtaken 


in the Indictment. 


L. C. 7. Well, do you conſent to let them 
make their Objections, as to thoſe four Heads in 
the Act of Parliament. | 

Mr. At. Gen. Yes, my Lord; if it be any Mat- 
ter of Subſtance, that is out of the Caſe at pre- 
ſent, for the Proviſion of the Act of Parliament 
is only for meer Matter of Form, and I ſhould 
be very unwilling in any Point that is material 
to make a Preſident in juch a Caſe as this. : 

L. C. J. I confeſs if you had conſented farther 
I do not know how we ſhould have admitted of it 

IL. C F. Trely. I tell you how I thought it 
might be done, you might have committed an 
Irregularity, for which in a Caſe of Life, and up- 
on a new Law, I believe and hope we ſhould have 
been forgiven. 


any Irregularity upon any Account whatioever ; 
I cannot ſec how by Law they can take any {:,. 
ceptions to the Indictment ; Mr. Attorney can. 
not conſent, and if he did, I think it could no; 
be, unleſs he did alſo content io ditcharge the 
Jury; but I ſee they will not offer any Objection 
according to your Conſent, Mr. Attorney, and 
therefore pray go on to open the Evidence 

Mr. At. Gen. May it plot your Lerdſhip, and 
you Gentlemen of the Jury, che Friioner at the 
Bar, Ambroſe Rookwed, ſtands incicted tor High- 
Treaſon, in Compailing and Imaging the Deart, 
of his Majeſty. Gentlemen, tie Overt Acts that 
are laid in the Indictment :- PrOve this Trea- 
ſon, are; that He, together with ders Others, 
had frequent Meetings and Conſultationss, oy- 
der to Aſſaſſinating His Majeſty's Royal Per 


and did provide Horſes and Arms for tha 


ſe. 

Gentlemen, the Evidence that you will hear, 
to prove theſe Facts that are thus laid, will be 
of this Nature; you will hear by the Witneſs, 
That there has been for ſome Years a Deſign 
carried on to Murder the King's Perſon ; that 
this was diſcourſed of, and ſeveral Debates and 
Conſultations were had about it the laſt Year, 
ſome Time before the King went to Flanders; 
there was ſeveral Meetings, where were Sir Mil- 
liam Perkins, Captain Porter, and Charnock that 
was Executed, and ſeveral others, and there they 
did conſider in what way to take off the Kin 
at that 'Time ; and you will hear they did expe 
a Commiſſion to authorize it from the late King 
Fames ; but then the Commiſſion did not come, 
they had not any ſuch at that Time; but they 
did think fit to put it in Execution without any 
ſuch Order and Authority, and therefore they 
endeavour'd to have got a Veſſel to have carry d 
them off after they had Executed this bloody Con- 
ſpiracy ; but it happen'd His Majeſty went to 
Flanders ſooner then they Thought, and they 
could not provide Themſelves of a Security for a 
Retreat, and fo at that Time the Deſign was laid 
aſide. . 

But Gentlemen, you will hear this Conſpira- 
cy was renewed, and ſet on Foot this Winter; 
and in Order to the Accompliſhment of it you 
will hear, that about Chriſtmas laſt there were 
ſeveral Perſons ſent from France by the late King 
2 on purpoſe to put this horrible Deſign in 
xecution. Sir George Barclay vas to be at the 
Head of it, he was a Lieutenant in one of 
late King James's Troops of Guards in France, 
he was ſent over with a Commiſſion, and Mr. 


Recokwood, the Priſoner at the Bar, was a Bri- 
| gadier 


L. C. J. Well, for my Part I will not commit 
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gadier in the Guards there ; theſe came over, and 
ſeveral other Troopers of the late King James's 
Guards, by two or three at a Time, that they 
might not be obſerv'd ; particularly you will 
hear, that when Sir George Barclay was come 
over, ſeveral Troopers were ſent to by King 

ames himſelf to come to him at St. Germains, 
and there he told them he had a Piece of Ser- 
vice for them to do in England, and that they 
ſhould obſerve Sir George Barclay's Orders and Di- 
rections. More particularly there was one Har- 


ris and Hare, two Troopers in the Guards, were . 


ſent for by the late King James into the late 
Queen's Bed-Chamber at St. Germains, where 
Colonel Parker was preſent ; they were told by 
the late King, He was ſenſible they had ſerved 
bim faithfully, and He would advance them, 
and he had now a Piece of Service for them to 
do, which would enable him to do it ; He told 
them they muſt go over into England, and be 
ſire to obey Sir George Barclays Directions, and 


they were order'd to endeavour to find out Sir 


George Barclay when they came into England ; 
and were told by him, that they would meet Sir 
George Barclay twice a Week in Covent-Garden 
Square, in the Evening, and the 'Token by which 
they ſhou'd know him, was, he would wear a 
white Handkerchief out of his Pocket ; this they 
were told by the late King, when he ſent them 
upon this Errand. Colonel Parker was by at the 
ſame 'Time, and being there he was ordered to 
go to Mr. Carol Secretary to the late Queen, who 
had order to furniſh them with Money, to bear 
the Charges of their Journey into England, and 
if they were detained by contrary Winds, they 
had Letters of Recommendation to Monſieur 
Latour the French King's Preſident at Callis, to 
furniſh them with Money, to bear their Charges 
over into England, and accordingly they went ; 
but being detained at Callis for want of Wind, 
they were furniſhed by the French Preſident ; and 
by the Beginning of February, they came over. 
But I omitted one 'Thing, Gentlemen: Before 
they came over, the late King when they were 
with him took a Liſt out of his Pocket of Names, 
and told theſe two, Harris and Hare, what Names 
they ſhould go by in England ; Harris was to go 
by the Name of Fenkins, and Hare by the Name 
of Cuiny, and accordingly they came over in a 


Boat, and landed in Kent, and when they came 


to Town they endeavour'd to find out Sir George 
Barclay: The firſt Time I think they did not find 
him; but the ſecond Time they did find him; 
and he ſaluted them, and told them he was glad 
to ſee them come over, and he would furniſh them 
with Money, and he ſent Major Holmes to them, 
and accordingly he did come, and give them 
Subſiſtence Money. 

Now Gentlemen, you will hear that Sir George 


Barclay being come over with theſe Troopers 
and many others, to the Number of Sixteen, that 


at ſeveral Times were ſent upon this Conſpiracy, 
I fay, after they were come, Sir George Barclay 
had frequent Meetings and Conſultations with 
ſeveral other Perſons that were to be engaged 
in the fame Deſign; and they met at ſeveral 
Places, ſometimes at Captain Porter's, ſometimes 
at the Nag's-Head in Covent-Garden, at another 
Time at the S Tavern in the Strand; and you 
will find by the Evidence, that the Priſoner at 
the Bar, Mr. Rookwood, was preſent at moſt of 
thoſe Mectings, and there they did conſult of 
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for High-Treaſon, 


667 
the beſt Ways and Methods for putting this 
Conſpiracy in Execution; ſometimes they thought 
of doing it by an Ambuſh, laid on the other Side 
of the Water, by Perſons on Foot, in a little 
Wood there near Richmond, where the King was 
to paſs by, whilſt others on Horſe-back were to 
take Notice of their Firing, and then to At- 
tack the Guards. This was propoſed, but there 
was another Propoſal to do ir on this ſide the 
Water; and therefore to ſertle the Matter, one 
of the Conſpirators, King, was ſent to view the 
Ground on the other Sid of the Water, and 
he did glory that he had found a very proper 
Place, and thought it a very convenient Method, 
but yet they were not all ſatisfied, and at the 
Nags-head Tavern in Covent-Garden they did de- 
bate the Matter again, and it was reſolved to 
have the Ground viewed again, and Porter, and 
Knightley, and King that was executed went to 
view the Ground on both ſides the Water, to 


ſee which was the moſt convenient Place ; this 


was about the 12th of February, they did take 
an Account of the moſt convenient Places on 
either Side, and when they had done it, they 
came back in the Evening to give an Account 
what they had done, to ſeveral others of the 
Conſpirators, who met for that purpoſe, and L 
think the Priſoner at the Bar, Mr. Rookwood, was 
preſent there at this Meeting ; and you will 
hear, the Place agreed upon was the Lane that 
leads from Turnham-Green to Brentford, that they 
thought the moſt convenient Place becauſe there 
were ſeveral Inns in and about Tyrnham-Green 
and Brentford, where they might place their 


Men by two or three in an Inn, that they might 


not be liable to Obſervation : This was the Place 
that was approved of. 

Then next, the Manner of doing it was to 
be conſidered and adjuſted, and that was thus : 
'That the whole Number, ſhould be divided in- 
to three Parties, one Party to be commanded 
by Sir George Barclay to attack the Coach, and 
kill the King, and all that were in it, while at 
the ſame 'Time the two other Parties to be com- 
manded by Captain Porter, and Mr. Rookwood the 
Priſoner at the Bar, were toſet upon the Guards ; 
and the Time agreed upon to put it in Executi- 
on was the Fifteenth of February on Saturday, 
that being the uſual Day the King went to Rich- 
mond a Hunting, and you'll find that on Saturday 
Morning they met in ſeveral Parties, not all to- 
gether, but under the ſeveral Heads of the Par- 
ties in order to be ready, if the King had gone 
out that Morning, to have Aſſaſſinated him. 

Gentlemen, I ſay, you will hear of ſeveral 
Meetings that Day; there was one Meeting at 
Mr. Charnock's, where were preſent Mr. Porter, 
Sir William Perkins, and ſeveral others; and ano- 
ther Meeting you will hear of where the Priſoner 
at the Bar was preſent, at the Lodgings of one 
Counter, another of King Fames's Friends, that 
came over for this purpoſe, and there was Sir 
George Barclay, and there was the Priſoner at the 
Bar ; and thoſe that were to be under Sir George's 
Command met that Saturday Morning in order to 
make ready, in Caſe the King had gone abroad, 
to have Attackt him: You will find by the Evi- 
dence that the Priſoner was there, and Harris, 
that was one of the Troopers ſent over from 
France, wasſent for, and came in and found them 
in a great Hurry, for Harris was not acquainted 
at St. Germains with the immediate Deſign of 
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Allaſſmating the King, but finding them in a 
great Hurry, he ask d them what was the Mat- 
ter? And they told him they were to make rea- 
dy immediately upon the Deſign. He wonder d 
at it, and ask'd what it was, and then they told 
him they were to go to attack the Prince of 
Orange to aſſaſſinate him; and Reokivood the Pri 
ſoner at the Bar told him, if he would go to 
Coumter, he ſhould have particular Orders and In- 
ſtructions from him what to do. Accordingly 
Harris went to Counter, he told him where his 
Horſe, and Hare's Horſe, and Hugate's Horſe 
were; and there Horſes happen'd to be placed in 
Somerſet-Houſe, by Mr. Lewis, in a Stable there 
recommended by him, ro the Care of my Lord 
Feverſham”s Servants, who were to take Care of 
them, and of two or three more that were placed 
there, in all, ſix of theſe Conſpirators Horſes by 
the Recommendation of Mr. Lewis were lodged 
in that Stable in Somer/er-Houſe, and look'd after 
by my Lord Feverſbam's Men; and thither Harris, 
Hare, and Hungate, were directed by Counter to 
go for their Horſes. 

But it happen'd by very good Providence, that 
his Majeſty did not go abroad that Day ; and 
Durance, one of the Orderly Men that lodged 
at Keuſington to give Intelligence, came from 
thence and acquainted them, that the King did 


not go out that Morning, ſo there was nothing 


more done; but Harris was told that he ſhould 


have his Horſe at that Time, and take it away, 


and in the mean Time till they were to go upon 
their Deſign, they were to ride out upon their 
Horſes, as they had Opportunity, to make them 
fit for Service, or elſe it would be thought the 
Rider's Fault, if, at the Time of the Attack, 
they did not come up in good Time and Order 
to join with the reſt, and it would be thought 


Want of Courage in the Rider; and accord- 
ingly Major Holes, another of thoſe Conſpira- 


tors, went with Harris and Hare to Somerſet- 
Houſe to take away their Horſes, and they car- 
ried them to a Stable in Soho ; but for ſeveral 
Nights they had been kept at Somerſet-Howſe. 
You will find, Gentlemen, that Mr. Rookwood, 
the Priſoner at the Bar, was concern'd in all theſe 


. Conſultations and Meetings, in making Prepara- 
tions for the Aſſaſſination ; they intended, as I ſaid, 


to do it on the 15th of February; but that not 
taking Effect at that Day, between that and the 
Saturday following, Mr. Harris was frequently in 
the Company of Mr. Rookwood, and Mr. Lowick, 
and others, where they did diſcourſe of this Aſ- 
ſaſſmation, and they did think it a very barbarous 
Thing; but however they reſolved they would do 
it, for they had Orders to obey Sir George Bar- 
clay: And this was expreſly declared by Lowick 


and the Priſoner, that they had Directions to obey 


Sir George, and what he would have them to do 
they would do: They muſt and would obey Or- 


ders; that was their Reſolution even upon diſ- 


courſing of the Heinouſneſs of ſo bloody and bar- 


barous a Deſign. 


You will likewiſe hear, Gentlemen, by the Evi- 
dence, that the next Saturday being the Two and 
Twentieth of February, they reſolved to put it 
in Execution again ; and accordingly there was a 
Meeting on the Friday before at the Sum Tavern, 


| where were preſent Sir &. Barclay, Mr. Porter, and 


others; and there they did reſolve upon it, tho 
they had at firſt ſome Apprehenſion the Thing 
was diſcovered; but they were ſoon ſatisfied there 


was no ſuch Thing, becauſe they ſaid among them 
ſelves, that if it had been ſo they ſhould hw 
been taken up, and not have been permitted to 
meet there: Therefore they reſolved the next Day 
to put it in Execution, and accordingly they met 


at ſeveral Places, and got ready in the Morning in 


Caſe the King had gone abroad ; the Prifoner mer 
that Morning at Porter's Lodging, with ſeveral 
other Troopers, to make ready for the Enterprize 
and there the Priſoner at the Bar did, at that 
Time, give a Lift of the Names that he was 


to command, for he was to have one Party of thoſe 


that were to attack the Guards, of whom Harris 
was one, and Hare was another, and Richard(cy 
was another, and Blackiurne was another, and his 
own Name was Chief, and he ordered Harris ty 
go and fee to get them ready, for they muſt go 
out that Morning: Accordingly Harris did 20 
and got them ready, and came back and gave an 
Account of it. His Majeſty did not go abroad 
that Day, as it happened very fortunately by Rea- 
fon of the happy Diſcovery ; ſo that News being 
brought back again, though they had made all 
Things ready, thoſe Preparations were put of 
and they did nothing that Day, and quickly after 
the Diſcovery was fully made, and made publick 
by the Apprehenſion of the Conſpirators. 

Gentlemen, you will have this Matter ful 
proved to you by ſeveral Witneſſes, that I thi 
there can be no Room to doubt the Truth of it, 
that there was ſuch a Conſpiracy, and that the 
Priſoner was as highly concerned in it, as thoſe 
who have ſuffer'd the juſt Puniſhment of the Lay. 
We will call our Witneſſes to prove this, and I 
believe they will be able to give you an Account 
of the whole Affair, better and more fully than! 
can do, or can pretend to open it. 

Mr. $0. Gen. Call Mr. Harris and Mr. Porter. 

Sir B. Shower. We oppoſe the Swearing Mr. 
Porter : T muſt beg the Favour of the Court to 
hear us in it; if my Inſtructions be true, we in- 
fiſt upon it, that he is not capable of being a 
Witneſs, he ſtands convicted of Felony : Here 
2 have the Record, and we deſire it may be 
read. 

Capt. Porter. I know nothing of the Matter, 
that there is any ſuch 'Thing ſtanding out againſt 
me. 

Sir B. Shower, Then ſure we are miſtaken in 
the Man. Pray let us hear it read. 

Cl. of Arr. (Reads the Record.) This is an 
Indictment of Murther againſt George Porter, for 
the Killing of Sir James Hacket, Knight. 

Mr. Att. Gen. Do you know any 'Thing of this, 
Mr. Porter? | 


Capt. Porter. I came off with Manſlaughter, and 


pleaded the King's Pardon in Court. 

Mr. Att. Gen. Pray, read what was done up- 
on It; .-- 
Cl. of the Crown. Here's the Jury's Verdict. 240d 
prædictus Georgius Porter eft culpabilis de felonica 
Interſectione prædicti Jacobi Hacket, & nom culp. 
as to the Murder. Here is a Curia adviſare vult, 
and I ſuppoſe there was a Pardon afterwards. 

Mr. Juſtice Powell. Was he not burnt in the 
Hand ? | 

Capt. Pcrter. No, I pleaded the King's Par- 
don. | 

L. C. F. And there are ſeveral Acts of Pardon 
ſince, | 

Mr. Cowper. See the Time When the Indict- 
ment was. 3 


1696. 

Cl. of Arr. It is the Eighth of December in the 
Thirty Sixth Year of King Charles the Second. 

Sir B. Shower. We agree that he did plead the 
King's Pardon, and then the Caſe is no more than 
this, a Man is convicted of Manſlaughter, and the 
King pardons him, he ſtill remains unqualified to 
be a Witneſs; we ſay, this has been the Caſe 
that has been much debated in Ne/tminſter-Hall, 
and upon Debate it has been reſolved. 

Mr. J. Powell. It has been ſo, but always againſt 


ou. 

Sir B. Shotver. It was in the Caſe of my Lord 
Caſtlemaine at this Bar; one of my Lords the 
Judges went to the Court of Commau-Pleas to ask 
their Opinion, and theſe Caſes were put: In Caſe 
a Man be out-law'd of Felony and pardon'd ; in 
Caſe a Man be convicted of Felony and had the 
Benefit of his Clergy ; and in Caſe a Man was con- 
victed and not attainted, but pardoned upon the 


ſecond Caſe ; they were of Opinion, that the Re- 


ceiving the Puniſhment of Burning in the Hand, 
had purged the very Guilt, and did ſet him up- 
right by the Statute of the 15th of Queen Eliza- 
beth, they thought it did operate to that Purpoſe; 
but in the Caſe of a Pardon of a Man attainted 
or convicted, it was agreed he was not qualified 
to be a Witneſs ; and Dangerfie/d, againſt whom 
the Objection was made, being burnt in the Hand, 
was received to be a Witneſs; and it was only 
made uſe of againſt him to take off his Credit. 
'The Record of that Caſe is in this Court, and I 
looked upon the Print of the 'Trial this Day. We 
ſay, that there is a Caſe in 1 Brownlow 47. a 


Man attainted of Felony cannot be of an Inqueſt, 


though pardon'd ; and we think, he that cannot 
be a Juryman, ſure cannot be a Witneſs ; there 
is the ſame Exception to his being a Witneſs as 
there is in the Caſe of a Juryman; for the one 
ought to appear as free, and ſtand as clear and 
unſuſpected, in Reſpect of his Probity and Veri- 
ty as the other, as the one is ſworn to try and de- 
termine upon Oath, ſo the other is ſworn, and his 
Oath is to {way and determine the Jury, and in 
Conſequence it is all one, and upon theſe Reaſons 
we hope he is not a good Witneſs. 

L. C. F. Where is that Caſe in Brownlow ? 

Sir B. Shower. It is 1 Brownlow 47. and then 
there is 11 H. IV. 41. 2 Bul/?. 154. there my Lord 
Cook ſays, if a Man be convicted of Felony, and 
pardoned, he cannot be a Juryman ; for though 
the Puniſhment is pardoned, the Guilt remains, ſo 
that he is not probus & Jegalis Homo, and every 
particular Perſon has an Intereſt in it, that they 
have free and clear Perſons to be Jurymen and 
Witneſſes. h 0 

Mr. Phipps. My Lord, that is the Diſtinction 
we go upon, which was taken in Dangerfield's 
Caſe, upon the Trial of my Lord Caſilemaine, 
where the whole Court were of Opinion, that a 
Pardon trom the King only, would nor make him 
a good Witneis ; but if he were burnt in the Hand, 
that by the Statute of decimo offavo Flizabethe, 
amounted to a Statute Pardon, and {et him right 
to all Intents and Purpoſes: And there they did take 
Notice of that Book that Sir Bartholomew Shower 
cited ot 11 of Heu. IV. that a Man attainted could 
not bea Jury-man, though pardoned by the King : 
It was objected he might be a Witneſs ; but Mr. 
Juſtice Jenes ſaid, it was the ſame Reaſon if he be 
not fit {or a Jury-man, he is not fit for a Witneſs ; 
they ought to be both prob & legales Homines, 
thus the Caſe ſtool there. And that other Book 
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of Bulſtrode is the fame, it was in the Caſe of a 
Prohibition for a Aſodus Decimandi, where the Sug- 
geſtion is to be prov'd by two Witneſſes, it was ob- 
jected he had not prov'd it by two Witneſſes, becauſe 
they were both attainted of Felony, and though 
they were Pardoned, yet that did not make them 
good Witneſſes in the Opinion of the Court. 

L. C. J. This is quite another Caſe, it does not 
come up to your Point, here is no Attainder, and 
here is Pardon upon Pardon, by Act of Parlia- 
ment. 

Mr. Phipps. As to that we think the Parliament 
Pardon is out of the Cale ; for if the Pardon from 
the King be a good Pardon, there is no Guilt for 
the Act of Pardon to work upon. 

Sir B. Shower. Niy Lord, this we think to be a 
good Diſtinction as to that Matter, a Man that is 
actually pardon'd the Puniſhment by the King's 
Pardon, and afterwards an A& of Pardon comes 
and pardons all Offences, that we ſay does nothing, 
for he is not a Subject of Pardon, for he was diſ- 
charged of his Puniſhment before. 

Mr. Att. Gen. Sure theſe Gentlemen are not in 
carneſt when they make this Objection. | 

Sir B. Shower. When the King has once pardon'd 
him he is not an Offender within the Meaning of 
the Act of Parliament, and therefore the Act 
works nothing as to him, and ſo he ſtands as 
much diſabled from being a Witneſs, as he was 
before. | 

Mr. J. Powell. In the Caſe of Cutingten in Hob- 
bard, there it is faid the Pardon takes away tam 
Reatum quam Pænam, &c. an Action being brought 
for calling a Man Thief, who had been indicted 
for Felony, and convicted, and pardon'd, the 
Court adjudged, that he ought nor to be called 
ſo; for he was no Thief, for the Pardon had 
waſhed him entirely clean, and he was diſcharged 
both of the Guilt and the Puniſhment, and all 
the Conſequences of it. 

L. C. F. Thoſe Caſes that have been put are no 
Authorities atall in this Matter; for where there 
is a Conviction of Manſlaughter, and the Party is 
pardon'd, we think that Pardon of the King works 
in a Way of Diſcharge as much as the Burning in 
the Hand. I take it, it js the ſame Thing: They ad- 
mit, that will diſcharge him to all Intents and Pur- 
poſes, and ſo we think does this as effectually; 
for having his Clergy, and being burnt in the 
Hand, works by Way of Statute Pardon: For the 
Caſe of a Tury-man, I take it not to be the ſame 
with this Caſe; but even in that Caſe, I do not 
think that the Party convicted, after the King hath 


pardoned him, is diſabled from being of a Jury; 


but ſuppoſing that to be ſo, yet there are many 
Caſes wherein a Man may be a Witneſs, that can- 
not be a Jury-man. It is true, the Credit of ſuch 
a Witneſs is left to the Jury, but it is no Ob- 
jection againſt his being a legal Witneſs; and it 
isa very ſtrange Argument to me, that becauſe he 
was pardoned by the King, if that ſhould be defi- 
cient, that therefore, the Act of Pardon ſhould 
have no Effect. Truly, that is to ſay, that the 
King's Pardon works jo, as to have nothing left 
for the Parliament Pardon to work upon, and cer- 
tainly it ſets him ſo right, that to all Intents and 
Purpoſes he is as good a Witneßß as ever he was; 
and if any Thing remained to be done, the Act of 
Parliament has done it, and ſupplied the De- 

fe& ; but I think the King's Pardon is ſufficient. 
Mr. Att. Gen. My Lord, I ſuppoſe they do not 
inſiſt upon it, asthinking there is any great Weight 
in 
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in it, but only for Objection ſake ; but we hope 


that notwithſtanding this Objection Mr. Porter 


ſhall be ſworn. 
Mr. oll. Gen. My Lord, they take this Excep- 


tion at an improper Time, for they ſpeak to his 


Credibility. 
L. C. J. No, they except to his being a Wit- 


neſs. 


Mr. Soll. Cen. If fo, your Lordſhip remembers a 
Caſe that was before your Lordſhip not long ſince, 
but in Eaſter Term laſt, when one was try'd at 


this Bar for Treaſon, and Aaron Smith was pro- 


duced as a Witneſs, and the Priſoner took Excep- 
tion againſt him as no good Witneſs, becauſe he 


had ſtood in the Pillory, and your Lordſhip and 


the Court did ſay, that the Act of Pardon did 
reſtore him to all Intents and Purpoſes ad liberam 


Legen. 
Mr. Conyers. In the Caſe of the Earl of Caſle- 


maine, both the Courts of King's-Bench and Com- 


mꝛuon-Pleas, held Dangerfield a legal Witneſs, tho' 


burnt in the Hand for Felony, and ſo was the Opi- 
nion of Rolls: In Stiles Reports 388, one that hath 
been burnt in the Hand for Felony, may notwith- 
ſtanding be a Witneſs. | 


Sir. B. Shower. My Lord, in anſwer to that Caſe 


that was put, that after the King's Pardon for one 


convicted of Felony, another Man has not the Li- 


berty to call him Thief, that was an Objection in 


my Lord Caſtlemaine's Cale, that may ſtand as 


good, and our Notion that we contend for, be 


good too; he cannot be impeach'd, or have Guilt 
imputed to him, when once the King has forgi- 
ven him, and yet that may not reſtore him to his 


entire Credit, as was my Lord Chief Juſtice 


Seroggs's Diſtinction in the Caſe of Dangerſield; and 


as to the Caſe of Aaron Smith, that was very dif- 
ferent : The Reaſon in that Caſe was, becauſe the 
Crime for which Mr. Sitz was indicted, did not 
import any ſuch ſcandalous Offence for which his 
Credit could be impeached. 

L. C. F. No, no, we did not meddle with that, 
we went upon the Pardon. 

Sir B. Shower, But in that Caſe, they did not 
inſiſt upon it that he had a Pardon antecedent to 
the Act of Pardon, ſo that he was S$ubjeffum ca- 
pax, for the Act to work upon, he was an Of- 
fender that needed a Pardon, whereas Mr. Porter 
being pardon'd before, could not be an Offender 
necding a Pardon, and conſequently not within 
the firſt Words of the Act of Indempnity, be- 
cauſe he was pardon'd by the King before, but he 
was not by that Pardon, ſay we, reſtor'd to his 
Credit to make him a good Witneſs, and the Act 
of Parliament did not affect him, he being not 


_ ſubjeftum Materiæ, as not being an Offender. 


Mr. Phipps. As to Mr. Sollicitor's Caſe of Aaron 
Smith, we agree the Act of Parliament did reſtore 
him, becauſe he never was pardon'd before by the 
King, 1o there remained an Offence for the Parlia- 
ment Pardon to work upon. 

L. C. J. Do you agree that, then you may agree 
the 1 he” the Act of — . 
none but thoſe that the King can pardon ge- 
nerally. | 

Mr. Phipps. It is true, my Lord; but we ſay 
that an Act of Parliament Pardon, removes thoſe 
Diſabilities which the King's Pardon does not, 
for every one is in Law a Party to an Act of Parlia- 
ment, and therefore no Perſon ſhall be permitted 
to alledge in Diſability of another, any Crime 
which he himſelf hath pardon'd, for that is to 


aver againſt his own Act, but tis otherwiſe in 
the Cate of the King's Pardon. | 

L. CJ. Why, the very Parliament Pardon 
comes from the King; the King has a full Power 
of Pardoning, and where he does pardon under 
the Great Seal, it has the full Effect of the Par- 
liament Pardon. A Pardon before Attainder 
prevents all Corruption of Blood, ſo that tho 
a Man forſeits his Goods by Conviction, yet af. 
ter a Pardon he is capable of having new Goods 
and ſhall hold them without any Forfeiture what: 
ſoever, for the Pardon reſtores him to his former 
Capacity, and prevents any further Forfeiture. 
Indeed it he had been attainted whereby his 
Blood was corrupted, no Pardon, whether ir 
were T” the King or by the Parliament, could 
purge his Blood without Reverſal of the At- 
tainder, by Writ of Error, or Act of Parlia- 
ment, or expreſs Words in the Act to reſtore 
Blood ; but either Pardon makes him a new 


Creature, gives him new Capacity, and makes 
him to all Intents and Purpoſes, from the Time 


of the Pardon, to beprobus & legalis Homo, and 
a good Witneſs. Indeed this Crime might be 
objected againſt his Credit, but it is not to be 
urged againſt the Sufficiency of his Evidence, 
that is, his being a Witneſs. 

Mr. en. My Lord, we deſire he may be 
{worn. CI Hic done.) | 
Mr. 0%. Gen. Now, Mr. Porter, do you give my 
Lord and the Jury an Account, what you know 
of this intended Aſſaſſination, how it came to 
your Knowledge, and what, Share the Priſoner 
at the Bar had in it. | 
Capt. Porter. My Lord, the firſt Account that 
I had of this Aſſaſſination, was from Mr. Char- 
nock, who brought to me Sir George Barclay and 
Major Holmes to my Lodging in Norfolk-ftreet, 
where I was ſick of the Gout. Sir George Bar- 
clay did not then particularly acquaint me with 
the Buſineſs, but ſaid, he would leave it to Mr. 
Charnock to tell me what it was. 

I. CJ. Who told you ſo? 

Capt. Porter. Sir George Barclay; and after that 
we had ſeveral Meetings, at which the Priſoner 
at the Bar was preſent, particularly at the Globe- 
Tavern in Hatton-Garden, where it was conſulted 
of the beſt Ways and Means to aſſaſſinate the 
King as he came from Richmond: Some were of 
Opinion that it was beſt to be done on the other 


Side of the Water; others were of Opinion 


that it ſhould be done on this Side, by a Party 


of Men on Horſeback : Upon this Difference 


of Opinion, there were Perſons appointed to 
go and view both Places; I was appointed for 
one to go with Captain Xnightley, and Mr. King 
went along with me, and we did view the 
Ground on both Sides, and when we came back, 
we gave an Account to Sir George Barclay, and 
thoſe that ſent us, and upon our Report, Sir 
George Barclays Mind was chang'd, who was for 
the other Side of the Water before. And he 
agreed to do it in the Lane that leads from 
2 to Brentford. Afterwards there 
was a Meeting at the Globe-Tavern in Hattoi- 
Garden, and there it was agreed that the King 
ſhould be attack'd on Saturday the 15th of Febri- 
ary, by Sir George Barclay and his Party ; and 
Mr. Rookwood, the Priſoner at the Bar, was to 
command a Party of Men that came over from 
France, who were to aſſault the Guards on one 


Side, and I and Mr. Charncck were to ſet — 
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the Guards on the other Side. Sir George Bar- 
clay, with four Men out of each Party, was to 
attack the King in his Coach, and to kill him 
and all that were there in it. 

I. C. J. Who were at that Meeting ? 

Capt. Porter. There were Sir George Barclay 
Captain Charnoch, Sir William Perkins, My ſelf, 
Major Holmes, Captain Rookwwood, and Captain 
King. | 

J. C. J. Where was this? i 

Capt. Porter. At the Globe-Tavern in Harton- 
Garden, upon Saturday Morning the 15th, we ha- 
ving two orderly Men that lay at Ken/imgton to 
vive Intelligence, had Notice brought us firſt 
that the King would go out; Durauce, who was 
one of them, uſed to go every Morning to Court 
to get us what Intelligence he could, and Sir 
George Barclay told me upon the Friday, that he 
ſhould give me an Account as ſoon as ever he 
could the next Morning ; and the next Morning 
at my Lodging in Little Rider-ſireet in St. Tames's, 


he came to me, and told me, the Advance Guards 


were gone out, and the King's Kitchen was gone, 
and all was preparing for the King's going abroad, 
and there went a great many Noblemen and 
Gentlemen a Horſe-back with him, and there- 
fore he thought there would be no Opportunity 
of effecting the Thing; faid I, that's no Objection 
at all, nor any Reaſon for putting it off, becauſe 
when the Sport is over, all the Company goes 
away, and the King comes only in his Coach 
with the Guards; he ſaid, he would give Sir 
George Barclay an Account of it, and he came 
back with Sir George Barclay and Mr. Rookwood to 
my Lodging, and upon repeating that Objection, 
and my giving the fame Anſwer, it was agreed if 
the King had gone out that Day to have put the 
Deſign in Execution. 

Mr. Att. Gen. Was the Priſoner at the Bar 


lere at that Time when that was agreed upon? 


Capt. Porter. Yes, he was. 
L. C. J. Where do you ſay was that Meeting? 
Capt. Porter. At my Lodging in Littie Rider- 


ſtreet. 


I. C. J. Had you that Diſcourſe with Sir George 
Barclay, in the Preſence of the Priſoner ? 

Capt. Porter. Yes, Sir George ſaid, he doubted 
we could not do it, becauſe there would go ſo 
many with the King; but I objected againſt that, 
that after the Sport was over, all the Company 
went away, and the King came back in his 
Coach ; then it was agreed to go on, there was 


Sir George Barclay, Durance, and the Priſoner at 


the Bar and my ſelf, in the Room. 

J. C. J. This you ſay was Saturday the 1 5th, 
in the Morning. 

Capt. Porter. Yes, my Lord, but J cannot ſay I 
= the Priſoner at the Bar at any Meeting after 
that. 

Mr. Att. Gen. Pray, tell my Lord and the Jury, 
what Method you were to take in putting this 
Deſign in Execution. | 

Capt. Porter. There were to be ſo many Horſe- 
men armed and prepared for the Purpoſe. Sir 
George Barclay told me, we ſhould be about 40 
or 45 Horſe-men, and they were to be divided 


into two Parties, and Sir George Barclay was to 


have four Men out of each Party, and his Buſi- 
neſs was to attack the King, and all that were 
with him in the Coach. Captain Rockwood was to 
command thoſe that were come out of France to 
ſerve under Sir George Barclay, and Captain Char- 
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nock and I were to command the other Party, 
and both Parties were to ſet upon the Guards at 
the ſame Time that Sir George Barclay attack'd 
the King's Coach. 

Mr. Att. Gen. If the Priſoner will ask him any 

ueſtions, let him. 

Sir B. Shower. Pray, Captain Porter, when was 
that firſt Meeting at the G/obe-Tavern f 

Capt. Portpr. It was one Day in the Week be- 
fore the 1 5th. 

Sir B. Shower. Was Mr. Rookwwood, the Priſoner 
at the Bar, there that Day ? 

Capt. Porter. Yes, he was. 

Sir B. Shower. How long before the 15th ? 

Capt. Porter. One Day that Week, but I cannot 
tell what Day. 


Sir B. Hoe r. He fays it was agreed fo, and 


ſo I deſire to know what Words Mr. Rookwood 
uttered at that 'Time. | 

Capt. Porter. It was diſcourſed by every one 
round, which was the beſt Way and Method. 
I heard Mr. Rookwood ſay, indeed, he believed it 
a very deſperate Thing, and he was not very 
willing to engage in it ; but when Sir George 
Barclay told 5 
he replied in French 

Mr. Soll. Gen. What's the Meaning of that? 

Capt. Porter. There's an End of it. 

Mr. Att. Gen. You ſay the Priſoner was at your 
Lodging Saturday the 15th, in the Morning, 
What Diſcourſe had you there ? 

Capt. Porter. He was there upon Saturday in 
the Morning, the 15th of February, and Durance 
brought an Account that the King's firſt Guards 
were gone, and the King's Kitchen was gone be- 
fore, and it was expected that the King would 
go about eleven a Clock, but it was faid, that 
there were a great many were preparing to go 
with him, and therefore it would not be conveni- 
ent to do it that Day ; faid T, that is no Objec- 
tion at all, for the Nobility and Gentry go out 
of the Field as ſoon as the Sport is over, and the 
King uſed to go with a few People to Mr. 
Houſe at Richmond, and therefore it might be as 
well done at that Time, as any Time: Durance 
made that Objection at firſt himſelf, and when I 


made him that Anſwer, he went to Sir George 


Barclay, and he came back with Sir George Bar- 
clay, and the Priſoner was there by at the ſame 
Time, and Sir George Barclay made the ſame Ob- 
jection ; it was at my Lodging in Little Rider- 
ſtreet, and when I told them my Reaſon againſt 
the Objection, as I had done before, they all a- 
greed to do it that Day. 

Mr. Phipps. At that ſecond Meeting, did Mr. 
Rookwood make any Propoſal there? 

Capt. Porter. I only ſay he came with Sir George 
Barclay, and what 1 heard, I tell you Sir George 
Barclay made that Objection, and I gave it that 
Anſwer. 

Mr. Phipps. But what did he ſay ? 

Capt. Porter, I cannot fay that I heard Mr. 
Rookwood ſay any Thing in particular, but they 
all agreed to do the 'Thing that Day. 

4 Sir B. Shower. You remember nothing that he 

id ? 

Capt. Porter. Sir George Barclay faid, we will 
go and prepare, and he went away with him. 

Sir B. Shower, Pray, when did Sir George Bar- 
clay come into England ? 

Cone. Fw Truly, Sir, I don't know that; 


the Time that I faw him after he came, 


im he ſhould command his Party, 
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Mr. Charnocꝶ brought him to my Lodging in 
Nerfolk-freet, but before that, Mr. Ch27nock told 
me, he was come into England. | 

L. C. F. Hark you, Mr. Porter, when you came 
back from Viewing the Ground before the firſt 
Saturday, and you ſaid you made your Report, and 
then it was agreed that it ſhould be done at ſuch 
a Place; Do you ſay the Priſoner was there? 

Mr. Att. Gen. No, my Lord, he does not fay ſo. 
Do you tay Mr. Rockwood was there at that Time? 

Capt. Porter. No, my Lord, I don't ſay 16. 

Sir B. Shcxver. J am ſure he did not ſay fo be- 
fore; and beſides, your Lordſhip will obſerve 
there is no ſuch Overt-Act as that laid in the 
Indictment againſt the Priſoner, that Mr. Porter 
made his Report upon the View, that only con- 
cerns Mr. Knightley. | 

I. C. J. No, that is not an Overt-Act, I agree 
it; but J only a k the Queſtion, whether the Pri- 
ſoner was there. 

L. C. J. Treby. If it were an Overt-Act laid in 
the Indictment, it would not affect the Priſoner, 
becauſe the Viewing of the Ground, and making 


the Report, is Captain Porter's Act, and it muſt 


be the Conſulting and Debating afterwards that 
muſt affect the Priſoner, if he be concern'd. 

Mr. Conyers. The Meetings and Confultations 
that are laid in the Indictment are the Overt-Acts. 

Mr. Soll. Gen. Well, if they have done with 
Captain Porter, we defire Mr. George Harris may 
be ſworn. 

Sir B. Shower. My Lord, we beg Leave to op- 
poſe Mr. Harris's being ſworn ; here was a Pro- 
clamation that did taxe Notice of this barbarous 
Conſpiracy to aſſaſſinate the King, and the Pro- 
clamation did ſignifie, That the King had received 
Information of ſeveral Perſons concerned in that 
Conſpiracy ; and for the Encouragement of taking 
thoſe ſo accuſed, he did promiſe a 'Thouſand Pounds 
Reward for the taking of any of the Conſpirators; 
and in the Conclufion of the Proclamation there 
is a Clauſe, That if any of the Conſpirators ſhould 
diſcover or apprehend auy of the other Perſons that 
were therein named, ſo as that they ſhould be 
brought to condign Puniſhment, ſuch Conſpirator ſo 
diſcovering ſhould receive a Thouſand Pounds Re- 


ward for auy of the other Perſons apprehended, and 


bis own Parden. My Lord, we have a Witneſs 
here ready to prove that this was Mr Harris's 
Caſe ; he was himſelf in the Proclamation, he 
did actually diſcover Mr. Reokiwweed, the Priſoner 


at the Bar, and was inſtrumental in the taking of 


him ; and conſequently upon this Clauſe of the 
Proclamation, it he be brought to Juſtice, then 
is Mr. Harris intitled to this Reward and his Par- 
don; and conſequently he has ſuch an Intereſt 
and Advantage to himſelf as will prevent his being 
a Witneſs. It is true, indeed, where it is at the 
King's Suit, in a capital Caſe, it is pretty hard to 
ſay that a Man has an Intereſt ; but we think, as 


this Caſe is circumſtantiated upon this Proclama- 


tion, that the ſame Objection lies againſt him as 
would do if this were a civil Cauſe ; if we ſhew 


how he is to have an Advantage by the Event of 
this Cauſe, then he is not to be admitted a Witneſs. 


I C. F. Did he apprehend any Body upon the 
Proclamation? 

Sir B. Shower. Yes, he apprehended Mr. Rook- 
ood himſelf, or was the Cauſe of it, and thereby 
is intitled to the Reward and his Pardon. 

Mr. Phipps. That upon which we ground our 
Objection is the different Penning of the Procla- 


mation ; for if any one that is not a Confpirator 
do but diſcover and apprehend any of the Perſons 
named in the Proclamation, he is entitled to the 
Thoufand Pounds; but the Conſpirators them. 
{elves mult go further ; for a bare Diſcovery an 
Apprchending any of their Accomplices will ng: 
entitle them to the Reward mentioned in the Pro. 
clamation, but they mult diſcover and apprehend 
their Accomplices 10 as they be brought to Juſtice 
before they can be entitled to the Reward And 
to be brought to Juſtice for any Crime, is in com- 
mon Underſtanding to be brought to ſuch Punih. 
ment as the Law inflicts for the Offence. Now 
Mr. Harris's Caſe is this, he diſcovered Mr. Rock. 
Word, and went with the Guards to the Compter 
and feiz'd him: And if Mr. Reokizood\ ben't con- 
victed, Mr. Harris is not to have any Thing fo 
his Pains ; but if he be convicted, Mr. Harris is 
entitled to the Thouſand Pounds and his Pardon. 
And therefore ſurely Mr. Harris cannot be admit- 


ted an Evidence againſt Mr. Roh, ſince he 


is to receive ſo great a Benefit by his Conviction. 
Upon an Indictment for an uſurious Contract, the 
Perſon whoſe Deed it is cannot be a Witneſs, be- 
cauſe *tis to avoid his own Act: So in an Indi8- 
ment for Perjury, on the Stat. 5. Eli. the Party 
injured by the Perjury cannot be a Witneſs, be. 
cauſe he is to have half the Forfeiturcs. 

Mr. Att. Gen. J ſuppoſe they will make out their 
Objection before they expect an Anſwer from us, 

Sir B. Shower. | hope your Lordſhip will not 
put us to prove a Copy of the Proclamation from 
the Inrolment, but that we may have the ſame Fa- 
vour as in the Caſe of the Statute-Book, that the 
Print of it may be allow'd for Evidence. 

Mr. Att. Gen. Ny Lord, we will not ſtand with 
them for that, we know they are miſtaken through- 
out, we conſent the Proclamation ſhould be read, 

CJ. of Arr. Reads, 


By the King a Proclamation. 


William R. 
\ | Hereas His Majeſty has received Information 
upon Oath, that the Perſons herein after 
named, have with divers other wicked and traite- 
rous Perſons entered into a horrid and deteſtable Con 
ſpiracy to aſſaſſinate and murder His Majeſty's ſa- 
cred Perſon, for which Cauſe ſeveral Warrants for 
High Treaſon have been iſſued cut againſt them, 
but they have withdrawn themſelves from their 
uſual Places of Abode, and are fled from Fuſtice : 
His Majeſty has therefore thought fit by the Advice 
of his Pivy Council to iſſue his Royal Proclamatict, 
and His Majeſty does hereby command and require 
all His loving Subjects to diſcover, take, and ap- 


prehend James Duke of Berwick, Sir George Bar- 


clay, Major Lowick, George Porter, Capt. Stow, 


Capt. Walbank, Capt. James Courtney, Lientenai 


Sherborne, Brice, Blair, ——— Dinant. 
Chambers, Boiſe, George Higgins, and his 
two Brothers, Sons to Sir Thomas Higgins, —— 
Davis Cardell, —— Goodman, Cram- 
burne, Keyes, Pendergroſs, alias Pren- 
dergraſs, ——Bryerly, Trevor, Sir 
George Maxwell, Durance, a Fleming, 
Chriſtopher Knightley, Lieutenant King, —— 
Holmes, Sir William Perkins, — Rookwood, 
wherever they may be found, and to carry them be- 
fore the next Fuſtice of Peace or chief Magiſtrate, 
who is hereby required to commit them to the next 


Goal, there to remain untill they be thence * 
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y due Courſe of Law. Aud His Majeſty doth bere- 
ty require the ſaid Fuſtice, or other Magiſtrate, 
iumediately to give Notice thereof to Him or His 

Privy Council. And for the Prevention of the go- 

ing of the ſaid Perſons, or of any other, iuto Ire- 

land, or other Parts beyond the Seas, His Majeſty 

does require and command all Hz Officers of the 

Cuftoms, and other His Officers and Subjects 0 

and in the reſpeftive Courts aud Maritime Towns 

and Places within His Kingdom of England, Do- 

minion of Wales, and Town of Berwick upon 

Tweed, that they and every of them in their re- 

ſpeftive Stations and Places, be careful and dili- 
gent in the Examination of all Perſons who ſhall 
paſs or endeavour to paſs beyond the Seas, and that 
they do not permit any Perſon whatſoever to go into 

Ireland, or other Places beyond the Seas, withcut a 

Paſs under His Majeſty's Royal Sign Manual until 
further Order. Aud if they ſhall diſcover the ſaid 
Perſons above-named or any of them, then to cauſe 
them to be apprehended and ſecured, and to give 
Notice as aforeſaid. Aud His Majeſty does hereby 
Publiſh and Declare to all Perſons who ſhall conceal 
the Perſons above-named, or any of them, or be 
aidiag and aſſiſting in the Concealing of them, or 
furthering their Eſcape, That they ſhall be proceed- 
ed againſt, for ſuch their Offence, with the utmoſt 
Severity, according to Law. And for the Encou- 
ragement of all Perſons to be Diligent and Careful 
in endeavouring to Diſcover and Apprehend the ſaid 
Perſons, We do hereby further Declare, That who- 
ſoever ſhall diſcover and Apprebend the Perſons 
above-named, or any of them, and ſhall bring them 
before ſome Fuſtice of Peace, or chief Magiſtrate, 
as aforeſaid, ſhall have and receive as a Reward, 
the Sum of One Thouſand Pound; which ſaid Sum 
of One Thouſand Pounds, the Lords Commiſſioners 
of His Majeſty's Treaſury are hereby Required and 
Direfted to pay accordingly. And if any of the 
Perſons above-named ſhall Diſcover aud Apprehend 
any of their Accomplices, ſo as they may be brought 
70 Fuſtice, His Majeſty does hereby Declare, _— 
every Perſon making ſuch Diſcovery, ſhall have 
His Majeſty's Gracious Pardon for his Offence, and 
ſhall receive the Reward of One Thouſand Pound, 

to be pay d in ſuch manner as aforeſaid, 
Given at our Court at Kenſington, the 23d Day 
of February, 1695-6, in the Eight Year of 
our Reign. 


GOD SAVE THE KING. 


Mr. Phipps. My Lord, The different Penning of 
the Clauſes is not only in that Proclamation, but it 
is the Language of every Proclamation that has gone 
out for the Apprehending any of the Conſpirators. 

Mr. Att. Gen. My Lord, All that we fay in An- 
ſwer to this Objection, is, That Mr. Harris is not 


nam'd in that Proclamation. 


L. EF What ſay you to that Sir Bartholomew 
Shower sf He is not named in the Proclamation : 
And ſo if he hath diſcovered and apprehended 
the Priſoner, he has earn'd his Money, whether 
he be Convicted or nor, becauſe Rookwood's Name 
is in the Proclamation, tho? his is not. 

Mr. Phipps. 'Then, my Lord, with humble Sub- 
miſſion, here is another Proclamation wherein he 
is nam'd, we defire that may be read. 

Mr. Soll. Gen. And when it is read, it will be as 


| little to your Purpoſe as the other. 


Mr. Att. Gen. Let them read what they pleaſe, 
we need fay nothing at all to it. 
Vor. IV. 
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I. C. J. Certainly upon this Proclamation, 
there's no Objection; for he is intitled to his One 
Thouſand Pound already, tho* Rookevood be never 
convicted. oe | 

Mr. Phipps. But is he not by this Proclamation 
which mentions his Accomplices, intitled to his 
Pardon? If ſo, he ſwears to ſecure himſelf. 

L. C. F. By the Apprehending and Diſcovering, 
he's intitled to his Pardon. 3 | 

Mr. Phipps. But not without he be brought to 
2 ; that is to ſay, till he be convicted; there- 

ore he cannot be an Evidence to convict him. 

L. C. F. 'That is, as to any that are there named; 
if any of them ditcover and apprehend one ano- 
ther, it muſt be ſo as that they be brought to Juſtice ; 
But if any Ferſon that is not named there does 
apprehend any that is, he is intitled to the One 
I houſand Pound, barely by the Apprehenſion. 

Mr. Phipps. Then there is another Proclamation 
where they are both named, as Mr. Rookzwood tells 
me. 

Sir B. Shower. My Lord, We will ſet this Mat- 
ter right; we will ſhow the other Proclamation, 
in which, if I am rightly inform'd, for I have not 
read it, Mr. Harris is nam'd. | 

Mr. Att. Gen. If you have not read it, I would 
adviſe you not to trouble the Court with it ; for 
you will find the latter Part is reſtrain'd to three 
or four particular Perſons, of which he is none. 

Rookwood. I am named in the Proclamation. 

Mr. Att. Gen. Ay, but read the latter Part of it, 
and you will find you are not nam'd in the Clauſe 
that they referr'd to: You need not read the for- 
mer Part of the Proclamation, we agree the Pri- 
ſoner is named there; but only look towards the 
bottom, which is the Clauſe that they refer to. 

Cl. of Ar. (Reads) And we do hereby further 
declare, &c. 

Mr. Att. Gen. They have not conſidered the Pro- 
clamation, and therefore make an Objection of 
they don't know what. 

Sir B. Shower? We are in your Lordſhip's Judg- 
ment. 

L. C. F. For what ? See if you can make or 
ſtate a Caſe for our Judgment. 

Sir B. Shower. Mr. Rookwood is mention'd in the 
firſt Proclamation, and Harris is not, but there 
are the Word Accomplices : He is likewiſe men- 
tioned in the laſt Proclamation, but not in the 
laſt Clauſe of it. I confeſs, if he had, it had been 
plain it would have taken off his Teſtimony ; but 
now we muſt ſubmit it to y ou, whether he is not 
an intereſted Perſon, and conſequently no good 
Witneſs. 

L. C. F. Truly I do not ſee any Colour for the 
Objection. Is he not as well intituled to his One 
Thouſand Pound, 'tho' Mr. Rookword had never 
been try'd, by the bare Apprehending of Mr. 
Rookwood, as if he was convicted ? | 

Sir B. Shower. No, my Lord; becauſe the Words 
are ſo as he may be brought to Juſtice. 

L. C. J. That is not ſo, as to any Perſon that 
apprehends one mentioned in the Proclamation, 
it the Perſon that apprehends be not mention'd in 
it, and named himſelf; if any one that is not 
mention'd apprehend one that is mention'd, he 
is intituled, by the Apprehenſion, to the One 
thouſand Pound, If any one that is mention'd 
apprehend another, then he is to bring him to Ju- 
ſtice ; now Mr. Harris is not named in this Pro- 
clamation, and fo, as to the One thouſand Pound, 
he ſtands in the ſame Condition as any other Per- 
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ſon that diſcovered or apprehended one of the 
Perſons there nam'd. 

Sir B. Shower. But it ſeems he was one of the 
Conſpirators, becauſe he is himfelt detcribed in 
another Proclamation. 

Mr. Att. Gen. If it were ſo, it would not be 
material, nor any Manner of Objection ; but as 
they have made their Objection upon theſe Pro- 
clamations, we think there is nothing for us to 
give an Anſwer to. YT 

'Mr. Cowper. Nay, my Lord, if it were fo, will 
Sir Bartholomew Shower ſay his Client is not 
brought to Juſtice, unleſs he be convicted? I am 
ſure the Words Conviffed or Attainted, are not 
in the Proclamation. : 

L. C. J. There is nothing in it; you muſt ſwear 
Mr. Harris. (Hhich was done accordingly ). 

Mr. $91. Gen. Will you give an Account to my 
Lord and the Jury, what you know of this Con- 
{piracy againſt the King's Life, from the firſt 
Time you were acquainted with it, and wat 
Hand the Priſoner at the Bar had in it. 

Mr. Att. Gen. Pray give an Account of the 
whole Thing, your Coming over, and who ſent 
you, and upon what Errand, and the whole that 
you know of this Conſpiracy. 

Capt. Harris. Upon the 14th of Fonnary laſt, 


the French Stile, New Stile, I was at St. Germans, 


where I was ſent for by King Fames, and was or- 
dered to wait his Dinner till it was over, and ac- 
cordingly I did wait till his Dinner was over, and 
then I came in, and Col. Parker was with him, 
and one Mr. Hare, who is alſo mention'd in the 
Proclamation, was there alſo : The King told me 
he was ſenfible J had ſerved him well, and now 
he had an Opportunity of doing ſomething for 
me; he told me he would ſend me into England, 
where I ſhould be ſubſiſted, and I was to Pillow 
the Orders of Sir George Barclay, and according- 
ly he order d me ten Lewidores to be paid by 
Mr C:70//, who is Secretary to the late Queen, 
and Col. Parker went along with me, and Mr. 
Hare, to Carell, and told him he came from the 
King, and we had the Lewidores, and we went 
to Culuis, in Order to our coming over hither : 
But we were told if we were wind-bound, that 
the Money we received would not bear our Char- 
ges; there was Orders given for our further Sub- 
{iitance at Cælice, to the Preſident there. Accor- 
dingly we came to Calice, and the Wind did not 
ſerve us for eight or nine Days; and while I 
ſtay'd there, the Money that I ſpent at Calice 
was paid by che Prefident of Calice, Monſicur La- 
tour. Afterwards I landed in Euglaud, near Row- 
ney Marſh, as I was told, and I came to the Houle 
of one Hunt, and he provided me and my Com- 
rade with a couple of Horſes ; and coming from 
thence, I came in the firſt Place to one Tucker”s 
an Apothecary in $Szndwway, and next from thence 
we came to Rocheſter, to Charles Crofts's, and 
from thence in a Coach to Graveſend, and from 
thence by Water to Lenden: That Night we lay 
in Grace-Church-ſtreet at an Inn, it being Night, 
the Night-Tide, and ſomething late. 'The next 
Day I came to a Lodging at an Acquaintance's of 
my Comrade's, Mr. Haze, at the Unicorn in Brown- 
low-ſtrect, one Mr. Lateman's. The next Night 
I went to look for Sir George Barclay, whom the 
King told me I ſhould certainly find by ſuch a 
Sign of a white Handkerchief hanging out of his 
Pocket, on Mondays and Thurſdays, in Covent- 
Garden, where his Walk was to be in the Even- 


ing, becauſe he was not to appear in the Day. 
1ime openly. It happen'd that upon Au 
Night after I came to Town, I went there *. 
did not find Sir George Barclay according to the 
King's Direction, whuch I admired at; but there 
was one Mr. Berkenhead, who told my Comrade 
a Day or two aer, That Sir George Barclay would 
needs ſpeak with me, and accordingly I met with 
him; and he asked me how the King, Queen 
Prince, and Princeis did, and I told him they 
were very well; I told him I was appointed to 
attend him, and obey his Orders. He told me he 
had no Money at preſent, but in two or three 
Days he would ſend ſome ; and fo he did, by 
Major Holmes. I had five Shillings a Day tor 
Subſiſtance, and I had no Horſe; and when ! 
had a Horſe, it was fix Shillings a Day ; aſter 
which rate J had Subſiſtance for a Month at fire 
Shillings a Day, Guineas going then at Thirty 
Shillings. Major Holmes paid me the Money by 
Sir George Barclay's Order, as he told me, and he 
afrerwards gave me a Guinea, and that was the 
firſt Saturday when the Aſſaſſination was deſign'd; 
for that we told him we wanted Money, and it 
was not reaſonable we ſhould take our Horſes out 
of the Stable before we paid for them : And 1 
met Sir George Barclay ſeveral Times at Covent- 
Garden, and he told me it was a ſuſpicious Place, 
and deſired me not to come any more there; but 
when he had any particular Orders to give me, he 
would give me Notice of it where I ſhou'd meet 
him; and accordingly I did meet him ſeveral 
Times. 

Mr. Att. Gen. Now, Sir, will you tell what you 


know as to the Priſoner at the Bar. 


Capt. Harris. As to Mr. Rookwood, the Saturdiy 
that the Aſſaſſination was deſign'd to be, the firſt 
Time that I knew of it, I met Mr. Rookvood, at 
one Mr. Burck's Lodging, where he was up, and I 
{aw him in a great Hurry and ſome Conſterna- 
tion, and in came M. Bernarde ; J ask'd him the 
Meaning of it, and what they were going about ; 
and Mr. Rookwood told me, If I wou'd go downto 
Captain Counter I ſhou'd know ; accordingly I 
went, and to the beſt of my Remembrance, he 
gave me a little Note to Captain Connter, but that 
am not poſitive in. I went to Captain Counter, 
and as ſoon as ever I came, he told us, We muſt be 
immediately ready to go to Turnham-Creen. 

Mr. Att. Gen. Where was that ? 

Capt. Harris. At the I/oolpack, that was the 
Sign as near as I remember. Mr. Hare 
and I were ordered together to come there, and 
there was Mr. Hungate, who had been there ſome 
Time, and when I came in, Sir George Barclay did 
declare Laughing, Theſe are my Faniſaries : And 
he talk'd ſomething of bringing the Garter, and 
of attacking the Coach ; but he went out of the 
Room, and afterwards he came in and declared, 
He were all Men of Henonr, and that the Buſineſs 
we were going about, was to attack the Prince of 
Orange; but Durant came in after that, and faid, 
The Prince of Orange did not go out that Day. 
When he talk'd of attacking the Prince of Orange, 
I was very much ſtartled, not knowing any Thing 
of it before; and I came the next Morning to 
Mr. Rook:wood, and ask'd him if we were to be 
the Murderers of the Prince of Orange, ſays Mr. 
Rookwood to me, I am afraid we are drawn int9 
ſome ſuch Buſmeſs ; but if I had known it before 1 
came over, I ſhould have begg'd the King's Pau. 


don at $t. Germains, and not have come . 
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ther ; and faid I, This is very fine, we have ſerv'd 
to a very good Purpoſe, to be ſent over upon ſuch an 
Errand and Account. After this Mr. Rookwood, 
and Mr. Lowick, and I, had a Meeting at Re4- 
Lyon-Fields, where we did diſcourſe about the 
Matter. I did often declare againſt it, That it 
was ſo barbarous a Thing, that no Man of Honour 
almoſt wou'd be guilty of it; but Major Lowick 
anſwered, That we were to obey Orders, for ſure 
Sir George Barclay wou'd not undertake a 'Thing 
of that Nature without Orders. 

Mr. At. Gen. Pray what faid Mr. Rookwood f 

Capt. Harris. He own'd it was a barbarous 
Thing ; but he was ſent over to obey Sir George 
Barclay's Orders, which he had ſeveral Times de- 
clared he was reſolved to do; upon that we part- 
ed: fo afterwards I came to Mr. Rookwood's Lodg- 
ing; it was the Saturday Morning I came to him, 
and ſo went to Sir George Barclay's ; while he was 
there, Mr. Rookroood gave me a Note, naming fo 
many Names, particularly Mr. Hungate, Mr. 
Hanford, Mr. Hare, and his own Name at Top, 
not the Name that he is arraigned by here ; but 
a ſham Name that he had, as the reſt of us all 
had ſham Names, which at that Time we went 
by. 
1 C. 7. What was your Name? 

Capt. Harris. My Name is Fenkins. 

L. C. F. Who gave you that Name ? 

Capt. Harris. King James at St. Geriains, and 
he gave Mr. Hare the Name of Guiney, and Mr. 
Rookwood's Name was Roberts. King Fames told 
us in his Bed-chamber, We were to go by thoſe 
Names. 

Mr. At. Gen. Pray Sir, what did Rookwood fay to 
you, when he gave you that Liſt ? 

Capt. Harris. He told me, he was to go to Turn- 
ham-Green, and I was to go along with him, and 
ſays he to me ſmiling, You ſhall be my Aid de 
Camp ; and get the Reſt of the Gentlemen ready, 
and accordingly I went to look for ſeveral of x 4 
Perſons particularly for Mr. Blackburne : 
When I came back again, I found him lying on 
his Bed, and that Sir George Barclay had told him 
the Prince of Orange did not go out that Day, 
and from thence we went to Dinner, where Ma- 
Jor Lowick din'd with us, and Mr. Bernarde and 
Major Lowtck ſeeing me in a Heat, ask'd me, 
Why I was in ſuch a Sweat? I told him I were 
getting thoſe Men ready for Mr. Rookwood, who 
had made me his Aid de Camp: Says Major 
Lowick to me, You may very well do it, for you 
have Six Shillings a Day allow'd you, and I have 
nothing ; I bring two Men at my own Charge. 
Said I, Major Lowick, T wonder you don't apply 
your ſelf to Sir George Barclay, and then I believe, 
you may be ſubſiſted too. He anſwer'd me, He 
did not think it worth the while to trouble him, 
ſince he had never ſpoke to him of it before: 
and Rookwood, and Bernarde, and Lowick, and my 
{elf, ſeveral Times met in Red-Lyon-Fields, and 
talk'd of attacking the Prince of Orange. 

Mr. At. Gen. Who did? 

Capt. Harris. Ronkwood, Bernarde, Lowick, and 
my ſelf. 

Mr. At. Gen. Pray Sir, let me ask you one Que- 
ſtion. Where was your Horſe at firſt > 

Capt. Harris. Ar firſt it was at my Lord Fe- 
Raf s Stables, as they told me, in Somerſet- 

Mr. Att. Gen. Where were the other Perſons 
Horſes ? 
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Capt. Harris. There was Mr. Hungate's and Mr. 
Hare's Horſes in the fame Place, at the fame Time, 
as they told me. | 

Mr. Att. Gen. How came you by your Horſe 
there ? | 

Capt. Harris. Maj. Holmes did deliver my Horſe, 
and committed it to my Care, and I carry'd ir 
thence to another Place. 

Mr. Att. Gen. Did you obſerve there was any 
more Horſes there? 

Capt. Harris. T believe there was Five or Six, 
as near as I can gueſs. 

Mr. At. Cen. Do you know where Rookwood was 
to have his Horſe ? | 

Capt Harris. He had a Horſe ; but whence he 
had it I don't know. 

Mr. Att. Gen. Had you any Arms delivered 
you ? 

Capt. Harris. Yes, I had by Capt. Counter. 

Mr. Conyers, Were you at no other Place toge- 
ther that Saturday Night, the 22d of February, 
becauſe you ſay you din'd together ? 

Capt. Harris. Yes, we were at the Bear 'Ta- 
vern. 

Mr. Conyers. What Diſcourſe paſs'd between you 
there ? 

Capt. Harris. They were talking about the Aſ- 
ſaſſination; but what any particular Perion ſaid, 
I cannot tell. 

Mr. Conyers. Pray who were there ? 

Capt. Harris. 'There was Mr. Knightley, Cap- 
tain Rookwood, and Mr. Xing; and Kuigbtley went 
out, and came in again, and declared, we muſt 
have a great deal of Care of our ſelves, or we 
ſhould be taken up: and he whiſper'd at firſt, and 
afterwards I asked him what it was ; and he told 
me, and ſaid, He muſt have a Care of our ſelves. 
Says Mr. King, ſtaring this Way with his Eyes, 
Surely God Almighty is en our Side; and ſo we 
parted. 

L. C. F. When was this ? 

Capt. Harris. 'This was the Night of Saturday 
the 22d, when it was diſcover'd; for ſome of 
them were taken up the next Day. 

Mr. At. Gen. Was Ro:kwood there at that Time 
at the Bear 'Tavern ? 

Capt. Harris. I cannot poſitively ſay whether he 
was or not. 

Mr. At. Gen. What Diſcourſe had you there? 

Capt. Harris. We talk'd of Aſſaſſinating the 
King; but what it was in particular, I cannot 
tell. 

L. C. J. Was Rookwood there ? 

Capt. Harris. Yes, I believe he was; but I can- 
not poſitively fay. 

L. C. J. You ſay it was the laſt Saturday that 
the King was to go abroad, that you apprehend- 
cd you were diſcovered ? 

Capt. Harris. Yes, we apprehended we were 
diſcover'd before that; for Mr. Lowick told me, 
that three or four Days before, in that Week, that 
his Name, and one Harriſou's, were given into 
the Council, and another, and another, 'Two or 
'Three of them, as he told me ; I think Three or 
Four; and upon that Account Major Lori, went 
from his Lodging, and did not lie at his Lodging 
the Night before; and I came to Major Loe, 
and he told me the ſame Thing at the King $-Arms 
Tavern. | : 

Mr. At. Gen. Can you remember what Diſcourſe 


you had that Saturday Night ? 
Rrrr 2 Mr. 


Mr. C:wper. You ſay that on Saturday the 22d, 
Mr. Rookwood gave you the Liſt.  - 
Capt. Harris. J do not ſay it was the 22d, for 


I cannot ſwear to the Day of the Month; but it 


was the ſecond Soturday that we were to have 
gone about this Buſineſs. 

Mr. Cowper. You fay he gave you a Lift of 
Names : Pray, when he gave you that Lift, what 
Diſcourſe happened in the Room, juſt betore, or 


after the giving of the Liſt ? 


Capt. Harris. Sir, I think I told the Court that 


before. 


Mr. Cocoper. Sir, I deſire you would repeat it. 

Capt. Harris. My Lord, I humbly deſire to 
know whether I am to anſwer that Gentleman that 
Queſtion ? 

L. C. J. Yes, you are to anſwer, being upon your 
Oath, and to tell the whole Truth | 

Mr. Cowper. I asked him the Queſtion ſo fairly, 
what Diſcourſe introduced the giving of the Litt, 
and what followed upon it, that I perceive this 
Gentleman does not know which Side I am of. 

Capt. Harris. Mr. Rookwwood ſaid we were to go 
to Turnham-Green ; and he told me, that I was to 


be one of his Party, that we were to attack the 


Prince of Orange. 
L. C. J. You ſay you were to be one of his Par- 
; pray was it there that he told you, you ſhould 
be his Aid de Camp ? 
Capt. Harris. Yes, he did tell me I was to be 
his Aid de Camp. 
Mr. Phipps. Whoſe Hand-writing was that Liſt ? 
Capt. Harris. I cannot tell, I had it from that 
Gentleman. 
Mr. Phipps. But whoſe Writing was it? 
Capt. Harris. Indeed I know not his Hand- 


- writing, and therefore cannot tell whoſe it was: 


He is for his Life, but I believe he cannot deny 
any Thing that 1 have faid, I ſuppoſe not: I 
ſhould be very ſorry to accuſe Mr. Rockwood of 
any Thing that was not true. > 

- Phipps. Pray whoſe Names were in that 
Liſt ? | 
Capt. Harris. IJ have mention'd Mr. Hare, Mr. 


Hanford, Mr. Blackburne, my felt, and you Mr. 


Rockwood, had your own Name at Top. 
Rogkwood, What is that Blackburne * 
Capt. Harris. He is a Lancaſhire Man. 
Rookwond. It's a very ſtrange Thing I ſhould give 
you a Lift with a Man's Name that I don't know, 


I declare it, I know no ſuch Perſon. 


Capt. Harris. Mr. Reokwood, I believe you are 
very ſenſible I do not accuſe you of any 'Thing 
chat is not true. Es 

Mr. Phipps. When did you fee that Lift laſt ? 

Capt. Harris. He gave it into my Hands, and 


had it from me again, or I threw it away after- 


wards. 

Rockwood. But you that were to be an Evi- 
dence ought to have kept it to juſtify your Evi- 
dence. 


Capt. Harris. Truly I did not intend to have 


been an Evidence at that Time. 

Mr Att. Gen. If they willask him any Queſtions, 
Jet them. . 

Sir B. Shower. No, indeed, I will ask him no 

ueſtions. | 

Mr. Att. Cen. Then, my Lord, we have ano- 
ther Piece of Evidence which we would offer to 
your Lordſhip, which is not direct Evidence a- 
gainſt the Priſoner, but only to prove a Circum- 
ſtance or two of what has already been ſworn : 
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We do acknowledge, my Lord, it does not affect 
Mr. Rookwood, but only to ftrengthen and confirm 
what they have ſworn. 

Sir B. Shower. With Submiſſion we hope it will 
not be Evidence fit to be given as to the Priſbner 
at all; for becauſe a Man may ſwear true in the 
particular Circumſtance of a Thing, that there. 
fore he ſwears true what he ſwears againſt the Pri- 
ſoner, I think is no Conſequence in the World. 

L. C. J. It is a Thing diſtinct and foreign to the 
Matter, as to Mr. Rookiwood, = 

Mr. Att. Gen. My Lord, we do not ſay it direct- 
ly affects Mr. Rookword ; but when your Lordſhip 
has heard it, we ſhall ſubmit it to you, how far 
it confirms even the Evidence given againſt him. 

Mr. Conyers. My Lord, we ſay the FPritoner was 
to have his Horſe from $97rer/et-Houſe ; and that 
there were Horſes plac'd there for that Purpoſe 
we are going to prove. 

Mr. Att. Gen. My Lord, it is one entire Con- 
ſpiracy, in which every one had his Part; one 
was to have his Horſes and his Party in one Place, 
and another in another : Now that there were at 
ſuch Time ſuch Horſes at Se rſet-Houſe, and thoſe 
Horles were delivered out from S$03merſet-Houſe, 
is certainly a Confirmation of the Truth of whar 
the Witneſſes have ſaid. | 

L. C. J. It is ſo. If that be it you offer, it is 
very material. 

Mr. Conyers. We ſhall prove, That upon the 
Diſappointment on the firſt Saturday, the 15thof 
February, they were to be ready againſt the 22d ; 
and you will hear how the Horſes were diſpos'd 
of in the mean Time. Call Chamberlain, Maskel, 
and Allen. 

Mr. Att. Gen. Call any one of them, I believe it 
is enough. | 

Mr. Chamberlain appeared, and was ſworn. 

Mr. At. Gen. Pray will you give my Lord, and 
the Jury an Account what you know of any Hor- 
{es that were brought to Somer/er-houſe about H- 
Lruary laſt, and how long they ſtay'd there? 

Chamberlain. 'There was fix Horſes. 

Mr. At. Gen. Who brought them in. 

Chamberlain. They were ſent in by ſome Per- 
ſons in Mr. Lewis's Name. : 

Mr. At. Gen. Had you any Direction to take 
Care of them ? | | 

Chamb. Mr. Lewis ſent in a Note to take Care 
of them for a Night or two. | 
Mr. Att. Gen. Who carried them away ? 

Chamb. I cannot tell: Some People came to ſee 
*em that I never ſaw before, and they. took care 
of them ; I know not who they were, and I ne- 


ver ſaw them fince. 


Nir. Att. Gen. What Time was it that they came 
for them? | 

Chamb. Tt was about the middle of the Day. 

Mr. Att. Gen. What Month was it in ? 

Chaib, I think it was much about the latter 
End of February, to the beſt of my Remem- 
brance. | | 


Mr. At. Gen. How long was it before the Plot 


was diſcover'd. 

Chamb. It was about a Week, or a ſmall Mat- 
ter, before the Plot was diſcover'd, to the beſt of 
my Knowledge. 

Mr. At. Gen. How long ſtaid the Horſes there 
at Somerſet-bouſe ? | 

Chamb. Three of them ſtaid a Night or two; 
bur the other three of them about a Matter of a 
Week or ten Days, hy 
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Mr. At. Gen. Who own'd thoſe Horſes ? 
Chamberlain. They were ſent in, in Mr. Lewis's 
Name ; but who own'd them I cannot tell in- 


deed, 
Mr. Conyers. Then ſwear 7am Allen. (II Ho 


was ſworn.) 5 | 

Pray tell my Lords and the Jury, what you 
know concerning any Horſes about the Time of 
the Breaking out of the Plot. 

Mr. Att. Gen. We mean in Somerſet-Houſe Sta- 
ble. 

Allen. There was ſeven Horſes came in, 

Mr. Conyers. Who brought them? | 

Allen. There was Six in the firſt Place ; one 
came in afterwards in the Evening. 

Mr. Conyers. By whoſe Order were they brought 
there ? 

Allen. By Mr. Lecvis's Order. 

Mr. At. Gen. How long did they ſtay there ? 

Allen. Some of them ſtaid there ſeveral Days; 
Three of them went away the next Day; as I 
think. 

Mr. Conyers. Do you remember about what time 
thoſe Horſes were brought thither ? 


Allen. They were brought there, I believe, 


about ſeven or eight Days before the Plot broke 
Out. 

Mr. At. Gen. My Lord, We only call theſe Wit- 
neſſes to confirm the Teſtimony of the others, 
that there were ſuch Horſes there at that time, 
and for the preſent we reſt it here. 

I. C. 7. Then, Gentlemen, what ſay you to it 
for the Priſoner ? 

Sir B. Shower. If your Lordſhip pleaſe, we are 
of Council for the Priſoner ; and that which we 
are to inſiſt upon is this, which we ſubmit to your 
Lordſhip's Judgment. In the firſt place, whether 
here be two Witnefles againſt the Priſoner to prove 
this Treaſon according to the Statute of Ed. 6. 
which requires two Witneſſes in High-Treaſon, 
and law ful Ones; but that in the firſt Place we 
ſay there are not two Witnefles at all, at leaſt not 
to any Overt-Act that is laid in this Indictment. 
As to what Captain Porter ſays of what paſs'd 
between him and Durance, the Dialogue between 
them where Rockwood was preſent, we are in your 
Lordſhip's Direction; and we doubt not but the 
Fury will take it into their Conſideration, how far 
that affects the Priſoner ; that he ſhall not be con- 
cern'd in any Tranſaction between Mr. Porter 
and any other Perſons ; none of their Declara- 
tions, none of their treaſonable Practices, can be 
imputed to or affect him in any way whatſoever. 
Now all that Captain Porter ſays of Mr. Rook- 
woo? is, that he was once at the Globe Tavern, 
and there was a Diſcourſe about this Matter; and 
then he tells your Lordſhip of a Dialogue be- 
tween him and Durance, and an Account of what 
paſs d between them; but he does not ſay any 
Thing of Mr. Reokwood being any Ways con- 
ccrn'd in the Matter, but only that he dropped 
this Expreſſion, It was a deſperate Adventure, a 
dangerous Enterprize, and he ſeemed againſt it, 
but in the End he concluded with ſomething in 
French, which what they are, and what they 
mean, we muſt {ubmit to your Lordſhip and the 
Jury ; he interprets it, when Sir George Barclay 
ſaid he muſt have a Share in it, then Rookwood 
replied, 'There's an End of it. But there is not 
one Word of Agreement ſworn to, that Mr. Rook- 
ood ſpoke to ſhew his Conſent. There is but 
one Time more that Mr. Porter {wears to, about 


for High-Treaſon. 


the Priſoner at the Bar, and that is, at his Lodg- 
ings in Little Rider-ſtreet ; for as to the other 
Conſults, Mr. Rookwood was not preſent there: It 
ſeems there was a Diſcourſe about the Affair, but 
that Rookwood faid nothing, but went away; 
there was not ſo much as the leaſt Intimation of 
an Agreement to any ſuch Deſign, or Approbation 
of what was agitated in the Company, and we 
inſiſt upon it as to this in Point of Law, that it 
amounts to no more than Miſpriſion of I reaſon at 
moſt. My Lord, I will not now contend about 
Notions, nor will I argue whether Conſulting and 
Agreeing be Evidence of an Overt-Act; I ſub- 
mit to your Lordſhip's Directions, notwithſtand- 
ing the Variety and Difference of Opinions that 
have been. 

L. C. J. Sir Bar:bolomew Shower, I know not 
what Variety of Opinions you mean; there have 
been ſome Diſcourſes in Pamphlets I agree, but it 
was always taken and held for Law, that Conſult- 
ing and Agreeing was an Overt-AR. 

Sir B. Shower. Here is no Evidence of any A- 
greement. | 

L. C. 7. Pray let us hear what you ſay to that. 

Sir B. Shower. It is not the being preſent where 
Traytors do conſult and conſpire the Death of 
the King, unleſs they actually agree ; nor is it 
Evidence ſufficient to guide or prevail upon a 2 
ry's Conſcience, to affirm upon their Oaths, that 
ſuch a one is guilty of High Treaſon, becauſe ſuch 
a one was there and ſaid nothing at all; for the 
not diſcovcring afterwards, nor accuſing is no Evi- 
dence at all againſt Mr. Rockwood, As to Mr. 
Harris, he gives you an Account of a great deal 
that does not affect Mr. Rockwood, neither all that 
paſt at St. Germains, nor in their Journey into 
England, for all that may be truc, and yet the 
Priſoner no way concern'd in it. As to what he 
affirms of the Priſoner, we ſhall ſubmit it to your 
Conſideration : What it amounts to, and all that 
his Depoſition comes up to, is, 'That Mr. Rook- 
wood complain'd that he was to obey implicitly 
Sir George Barclay's Orders; and Harris gives an 
Account but of one particular Time that Mr. 
Rookwood undertook or did agree to be concern'd 
in this Mattcr ; it was but once, and that was, 
when he gave him the Note of thoſe that were 
to go to Tyrnham-Green, and that he was to be 
his Aid de Camp : And as to that, we ſhall give 
you an Account by Witneſſes whom we ſhall call, 
that theſe two Witneſſes ought not to be believed 
as to what they have ſworn, tho' they do nor 
come up to make two Witnefles according to Law 
upon this Indictment : What they have faid as to 
this Man is not credible, tho' they may ſpeak true 
as to others; and no Doubt there was a barba- 
rous Conſpiracy ; it appears there was ſuch, be- 
yond all Exception and Contradiction; and the 
Pertons that have been condemn'd as Conſpirators 
have acknowledg'd it : But, my Lord, that which 
is now before your Lordſhip and the Jury, is, to 
enquire whether the Priſoner is concern'd in this 
Affair at all, and how far; and we hope the Jury 
will be of Opinion he is not concern'd. The 
Heinouſneſs of the Crime, and the Aggravations 
of it, being to be abhorred by all Mankind, we 
think ought not to {way with the Jury, nor Influ- 
ence their Judgments to believe a Witneſs ever 
the ſooner in accuſing any other Perſon ; it ought 
rather to have a contrary Allay ; for the greater 
the Crime is, and the farther off from having any 
tolerable Opinion in the World, they ought to 

expect 


_— —— n = 
ws © x , - 


_—_— 
% 


— ha, — 


9 — — — 
p 5 = . —— -- - * * —_— 
58 . — — on on ranger th « 1 — F of on 4 --- D. * 
F m2 ³˙ w —— ̃ — 0 — — CS 


— 
ns 


PP A PO ry moan ry, woe 


— v 


— > 


8 


8 — ad. # k 
— . ——— — — 
ERIE r —˖—— ONES oo 
+ * he 


expect the greater Proof; and no one is to be 
preſum'd guilty of ſuch an Act, withour very ſuf- 
ficient Evidence of it ; and the greater the Crime, 
the Proof ought to be the more poſitive and un- 


deniable: It is not their being plainly poſitive that 


is ſufficient, but whether it is ſuch that is good in 
Law, and about that we are ſure your Lordſhip 
will give true Directions in point of Law : and 
whether the Witneſſes be credible or no, muſt be 
ſubmitted and left to the Jury, after we have 
call'd ſome Witneſſes, who will give you an Ac- 
count of their Reputation. 5 
Mr. Phipps. My Lord, we humbly inſiſt there 
are not two Witneſſes, ſuch as the Law requires, 
to prove the Charge upon this Indictment againſt 
the Priſoner : The two Overt-Acts that touch Mr. 
Rookzvood, are firſt Conſulting and Agrecing how 
to kill the King ; the other is the finding Arms 
and Horſes for that purpoſe : But as to this lat- 
ter, the finding Arms and Horſes, there is not 
one Evidence that comes up to it : And as to the 
former, the Conſultations, whether there be ſuffi- 
cient Evidence that comes up to that, is very much 
a Queſtion with us: But we ſay, with Submiſſion, 
there are not two Witneſſes in that Caſe ; for Mr. 
Porter favs only what he was told by Sir George 
Barclay, that Sir George propoſed this Matter ; 
but withal he tells you, that when Sir Gecrge 
Barclay propoſed it, and Mr. Rookwood was in- 
form'd what the Deſign was, he was ſo far from 


Conſpiring, Conſulting, or Agrecing to do it, that 
he ſaid it was a barbarous Act, and he recoil'd at it. 


Then at laſt ſays Sir George Barclay, Tou mnt coiu- 
mand a Party. 

3 Well, and what ſaid Rookewood then? 

Mr. Phipps. Porter ſays, he then ſaid, There's 
an End of it. Now, my Lord, what Evidence is 
this of a Conſultation and Agrcement ? And this 
is all that Porter ſays. As to what Mr. Harris 
ſays, we are to conſider whether the Liſt given to 
him be an Overt-Act; and there the Point in 
Queſtion is, Whether that Liſt can be given in 
Evidence againſt Mr. Ryokwood, upon this late Act 
of Parliament, as an Overt-Act, it not being laid 
in the Indictment? There is indeed an Overt-Act 
of a Liſt laid in the Indictment, as given to Cran- 
burie, but none as given to Mr. Rookwocd. 

L. C. F. Pray take the Evidence right: Firſt, 
What will you make an Overt-Act 2 What do 
you think when there is a Debate among divers 
Perſons about killing the King ? 

Sir B. Shower, With Submiſſion that will be no 
Overt-Act, if there be a Debate of ſuch a Mat- 
ter, thoꝰ he be preſent. 

L. C. F. Aye; but when there is a Conſult, and 
upon Debate a Reſolution is formed, and tho' he 
does at firſt diſlike it, yet when he is told he muſt 
command a Party, he ſays he is content, or there's 
an End of it ; What do you make of that ? 

Sir B. Shower. He ſaid he did not like it, it 
was a barbarous deſperate Deſign: 

. It's true, but when Sir George Barclay 
fajd he ſhou'd command a Party, he acquieſced, 
and ſaid there was an End of it: There was a 
Diſcourſe about Cutting off the King, and that 
was agreed upon in the Company at that Time; 


and tho' at firſt he did not like it, yet he might 


afterwards agree to it. 

Sir B. Shower. My Lord, that is it which we 
deny; we fay there is no Proof of his Agreement 
to it. 85 

L. C. J. Capt. Porter ſays, he did declare that 
he ſaid he look'd upon it as a deſperate Deſign, 
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and was averſe from being engag'd in it, but af 
terwards did agree to it ; Whether is not that ſuch 
an Overt-Act, as is laid in the Indi&ment > 

Sir B. Shower, My Lord, We muſt be 
tor the Priſoner in x Caſe of this 8 
may be recollected what the Evidence did ſay 
Mr. Porter did not take upon him to affirm that 
Mr. Rookwood conſented to it, but only ſaid, There 
was an End of it. Now we muſt leave that to 
the Jury, what they can make of ſuch a doubtf, 
Expreſſion. | 

L: C. F. Call Mr. Porter in again. 

Mr. Conyers. My Lord, the firſt Meeting Mr: 
Porter ſpeaks of, where the Priſoner Mr. Rok. 
wood was, is at the Globe Tavern, where this Diſ. 
courſe was ; the next Meeting that he ſpeaks of 
was on the Friday Night, before the firſt $7. 
turday when the Buſineſs was to be done, and af. 


terwards he met at Porter's Lodgings, on Satyr. - 


day Morning, in Rider-ſtreet. 
Then Capt. Porter came in again. 


L. C. J. Hark ye, Mr. Porter, the firſt Time 
that this Matter was propoſed, when Mr. Rookwood 
was preſent, you ſay was at the Globe-Tavern. 

Capt. Porter. Yes, my Lord, it was. 

L. C J. And you fay he diflik'd it, and did not 


care to be concern'd in it. 
Capt. Porter. Yes, my Lord, he did ſo. 


L. C. 7. Well, What ſaid Sir George Barclay? 


Capt. Porter. Sir George Barclay ſaid he ought 
to obey his Orders, for he had ſuch a Commiſſion 
for ſuch a Thing, and he drew out a Scheme how 
it was to be done; and when Sir George Barclay 
told Mr. Rcokwood he ſhou'd command his Party, 
he replied in French, | 

There's an End of it. 

L. C. F. This was at the Globe-Tavern, Was it 
not ? 

Capt. Porter. Yes, my Lord, it was. 

Mr. Att. Gen. Pray "ng Capt. Porter, let me 
ask you another Queſtion, Was he afterwards 
with you at any other Meeting, and when and 
where ? 

Capt. Porter. He was with me upon Saturday 
the 15th, at my Lodging in Little Rider-ſtreet, 
where was Sir George Barclay and cthers. 

Mr. Att. Cen. What Diſcourſe happen'd then, 
I pray ? | 

Capt. Porter. They did there diſcourſe the 
whole Matter, and Sir George Barclay was not for 
going at that Time, becauſe there was ſo many 
People that went with the King ; that there wou'd 
not be a good Opportunity to effect the Deſign : 
But I told him they wou'd go off after the Hunt- 
ing was over, and ſo it was agreed upon to go on 
with the Undertaking. 

Mr. At. Gen. Pray, at that Time did Mr. Rook- 
2-004 pretend to diſſike the Affair, or retuſe to be 


any Way at all concern'd it? 


Capt. Porter. No, my Lord, I can't remember 
that he ſpoke one Word. 

L. C. 7. Was Mr. Rookwood there? 

Capt. Porter. Ves, there was Mr. Rookwood, Sir 
George Barclay, and Mr. Durauce. 

Mr. Att. Gen. And had you Diſcourſe at that 
Time about this Buſineſs? 

Capt. Porter. Ves, my Lord, there was that 
Objection made of ſo many People going with 
the King, and I made that Anſwer that I tell 


you. 
L. C. 7. 
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L. CJ. Why then, ſuppoſe at the Glove-Tavern, 
ſuch an Expreſſion had not dropt from the Priſo- 
ner, but a Man is preſent at two Conſults that 
are held about the Death of the King, but ſays 
nothing either at the firſt or ſecond, What wou d 
you make of that Caſe ? Si 

Sir B. Shower. My Lord, I confeſs this is a Caſe 
of a very barbarous Nature, of which I hope my 
Client will acquit himſelf : But I think we have 
the Authority of Parliament on our Side, that 
this does not amount to a Proof of Treaſon. It 
ſeems they lay a Streſs upon this, that Mr. Rook- 
cod came to Captain Porter's Lodgings on the 
Saturday Morning the 15th : But then take the 
Cale as it is; for ought that does appear upon 
the Proof, he knows not, upon what Account the 
Mecting is, beforehand. I think that is the Caſe 
of my Lord Ruſſel, upon which the Reverſal of 
his Attainder went, that the Evidence came 
ſhort, and that it was but Miſpriſion; for the 
Evidence was, 'That he was preſent at the ſup- 
poſed Declarations reading, but ſaid nothing at 
all to it. 

I. C. 7. But I ſpeak of two Meetings; there 
was but one. | | | 

Sir B. Shower. My Lord, I do not know whether 
there were two Meetings or one then: But this is 
the Ground we go upon, there ought to be two 
Witneſſes: And if there be two Meetings upon 
ſuch a Deſign, the ſecond may be is accidental, 
and it does not appear to be a deſign'd Meet- 
ing ; and there was no Appointment of Mr. Rook- 
wood to be there, nor any Negotiation by way of 
Meſſage or otherwiſe, to that Purpoſe. ls this, 
my Lord, an Overt-A&? Suppoſe a Man be pre- 
ſent at a Conſult about treaſonable Practices, and 


he uſes Words that are indifferent; it is true, in 


the Caſe of a Wager it amounts to an Aſſent, but 
it hardly will come to that when People meet by 
Accident, or for they don't know what. 

L. C. F. How is this by Accident? 

Sir B. Shower. It does not appear that it was 


by Deſign or Appointment. 


L. C. F. They were Acquaintance. 

Sir B. Shower. He had no Acquaintance with 
him but in Sir George Barclay's Company. 

L. C. F. But beſides, there was an expreſs Con- 
ſent at the Globe Tavern, when Rockwood faid, 
There is an End of it. 

Sir B. Shower. That is as much as to ſay, I will 
not do it, I will not go with you | 

Mr. Sol. Gen. Sir G. Barclay was the Perſon 
whom they were to obey ; and Harris tells you he 
told them what they were to do, and fix Horſes 
were firſt plac'd, and three of them afterwards 
remov'd. 

Sir B. Shower. That won't affect him what Sir 
George Barclay ſaid, any more than Lewis's ap- 
pointing of the Horſes. 

J. C. J. Then here is another Thing, Why 
did he give a Liſt to Mr. Harris? the Liſt that 
was given had Mr. Rookwood's Name at Top, as 
he was to command the Party, and there was 
Harris's Name and Hare's Name as of his Party ; 


that is, their feign'd Names: M. Rookwood”s feign- 


ed Name was Roberts that was at 'Top, and they 
were to go to Turnham-Green, and Reokwood told 
Harris, he ſhould be his Aid de Camp. 

Sir B. Shower. My Lord, for that I think we 
have a Point of Law, that we apprehend will turn 
off all that Evidence, and ſure we may take that 
Exception now: The Words of the Act are, That 
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no Evidence ſhall be given of any Overt- Act that 
is not expreſsly laid in the Indictment. Now 
cannot I ſhew upon this Indictment, that there is 
no Overt-A& in ſuch a poſitive direct Manner as 
they now urge about this Liſt 2 Will not that ſa» 


tisfy your Lordſhip's Judgment to ſet aſide all this 


Evidence? To make the Indictment good for 
Treaſon, there ought to be a Compaſſing of the 
Death of the King laid, and an Overt-Act laid 
deci2ring that Compaſſing; but no Evidence is to 
be given of any Overt-Act that is not laid in the 
Indictment. 

L. C. F. You are not to take Exceptions to the 
Indictment now, but only to the Evidence. 

Sir B. Shower. J have this one Exception more; 
there is never a Quodgue, nor a Furatores ulterius 
preſentant. 

L. C. F. There does not need; but that is a 
Fault, if any, in the Indictment, and is not to be 
ſtirr'd now. 

Sir B. Shower. If there be not a Preſentment 
by the Jury, then there is no Overt-Act alledg- 
ed: And if there be no Overt-Act alledged, or 
no ſuch Overt-A&, then we are within the Words 
of the Act, That no Evidence ſhall be given of 
any ſuch Overt-Act but what is alledg'd; and 
it is, if not expreſsly alledg'd, as if it were not 
alledg'd at all: Now here it is very looſe, Ec. 
iidem Chri ſtophorus Knightley, and fo it goes on with 
the reſt, did ſo and ſo. There is a Preſentment 
at firſt, that they did compaſs and imagine the 
Death of the King; and then the Indictment comes 
farther, and ſays, that Forty Men ſhould do this 
Buſineſs, and of thoſe Forty theſe four ſhould be 
ſome; and then the 7idew bought Horſes and 
Arms, and ſo it muſt go to the laſt Antecedent, 
and then there is no expreſs alledging of any Overt- 
Act, and then it is as if no Overt-Act at all was 
alledg'd. 

L. C. F. This Exception is not to the Evi- 
dence, but to the Indictment: It begins, Jura- 
tores preſentant quod; Does not that relate to all ? 

Sir B. Shower, No, my Lord; and I can tellyou 
a Reaſon why not: If it be not ſo well alledg'd 
as it ſhould be, it is in an Indictment as if it 
were never alledg'd at all; and fo within the 
Words of the Act of Parliament this is not an 
Overt-Act alledg'd, and therefore they cannot give 
Evidence upon it. 

Mr. Sol. Gen. Truly, my Lord, I can't imagine 
what they are doing, they are moving in Arreſt 
of Judgment before a Verdict given: They tay 
the Overt-Act is not expreſsly laid; Is that an 
Exception to the Evidence, or to the Indictment ? 

Sir B. Shower. If my Lord will pleaſe to give us 
the Liberty, we would ſhew there can be no Ver- 
dict given upon this Indictment. 

I. C. F. Certainly this is an irregular Proceed- 
ing; this is not a Time of Exception to the Judg- 
ment. 

Mr. Phipps. Then, my Lord, we are in your 
Judgment, as to the Proof that has been given: 
If a Man be preſent at a Meeting of ſeveral Per- 
ſons, and there is a treaſonable Debate about kil- 
ling the King, and this Man is only preſent, but 
neither aſſents, nor makes the Propoſal how it ſhall 
be done, whether the bare being ſilent, and ſay ing 
nothing, is ſuch an Overt- Act as ſhall convict a 
Man of Treaſon. 

L. C. J. I tell you, Conſenting to a traiterous 
Deſign is an Overt-Act of High Treaſon, if that 
Conſent be made to appear by good Proof: N = 
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the Queſtion is, What is a good Proof and Evi- 
dence ot this Conſent? A Man is two or three 
Times at a treaſonable Conſult for killing the 
King, and though perhaps at the firſt he did not, 


yet at the ſecond he did know that the Meeting 


was for ſuch a Deſign, (ſuppoſe for the Purpoſe 
there was but two Mectings) and at the ſecond it 


is determined to go on with the Deſign; Is not 


that an Overt-Act, tho' it cannot be proved that 


the Priſoner ſaid any Thing? 


Mr. Pfr. If the firſt Meeting is not a Conſent, 
or an Overt-Act, neither will a ſecond or a third 
be, if there was no more done than at the firſt, but 
they are like ſo many Cyphers without a Figure. 

L. C. F. The firit Meeting poſhbly might be ac- 
cidental, he might not know what it was for, 
though that will go a great Way it he does not 
diſſent or diſcover ; but then he meets again with 
the ſame Company, knowing what they had in 
Deſign ; Does not that prove a Conſent? That 
was the Cate of Sir Everard Digby in the Powder 
Plot. 

Mr. P/ipps. But where it may be uncertain, my 
Lord, whether it were with a good Deſign, or 
a bad Deſign, that he met with that Company, 
it ought to be taken moſt favourably for the Pri- 
ſoner : This Man might be preſent in Order to a 
Diſcovery. | 

IL. C. F. But beſides, that is not this Caſe ; you 
are mooting upon Points that are not in the Cafe. 
When Mr. {1777s came to Mr. Rookewood, and find- 
ing them in ſome Diſorder, and being inquiſitive 
what was the Occaſion, he was ſent to Cornter; and 
when he diſcovered what they were to go about, 
he afterwards meeting Mr. Rookweod, ſays to him, 
Are we ſent over to murder the Prince of Orange * 

lays Rookewrod, if I had known of this Deſign be- 
fore I came from France, I would have begg'd the 
King's, that is, King Fames's Pardon, and defir'd 
to have been excuſed. Hereby he expreſſes his 
Knowledge of the Deſign, and what he was to 
do; and though he difliked, yer would obey 
Orders. | 

Mr. Phipps. There is no Doubt, my Lord, but 
he knew of it; but whether your Lordſhip will 
conſtrue his Silence as a Conſent, in Treaſon, is 
the Queſtion. 

I. C. 7. A Man is at frequent Conſults about 
Killing the King, and does not reveal it, it is a 
great Evidence of his Conſent. 

Mr. Phipps. But it is not prov'd that he did actu- 
ally content to it. 

Mr. Y. Cen. My Lord, ve muſt ſubmit it to 


your Lordſhip, whether this is not totally impro- 


per and irregular at this Time; they are arguing 


| how far the Evidence is to be believ'd, before the 


Time proper tor ſuch an Argument comes. 

Mr. Att. Gen. Tt they will call their Witneſſes, 
let them; or if they ſay they have none, then 
they may make their Obſervations upon the Evi- 
dence ; but elſe we deſire we may be kept to the 


uſqal Method of Proceedings. 


Mr. Phipps. With Submiſſion, we thought it fit 
to know the Opinion of the Court firſt, if there 
be two Witneſſes againſt the Priſoner ; for if 
there be not two Witneſſes, as the Law requires, 
we need not trouble the Court with our Evi- 
r 
Sir B. HHocver. Then, my Lord, we muſt deſire 
that the Record may be read of Captain Porter's 


Conviction of Manſlaughter; a Man that has been 


guilty of doing ſuch an Act, feloniouſly, malici- 


ouſly, and voluntarily, as that is, ſure is not 3 
competent Witneſs. 
Cl. of Ar. It has been read already. 

Mr. Att Gen. I thought we had been over thai 
Objection before. | 

Sir B. $v0wer. We think it is proper for us tc 
move it now again; for though it is no Objection 
to his being a legal Witneis, yet we hope it will 
influence his Reputation as to his Credit; for 
he that has been guilty of killing a Man in ſuch 
a Manner as the Indictment lays it, will find but 
little Credit, we hope, with a Jury of Country. 
men. But fince it has been read, and your Lord- 
ſhip and the Jury have taken notice of it, we will 
call ſome other Witnefles as to Mr. Porter's Re- 
putation and Behaviour, we think they will prove 
Things as bad as an Attainder. I ſhall not open 


them to your Lordſhip, but beg Leave to call our 


Witneſſes, who will acquaint you what they haye 
to ſay. | 

Afr At. Gen. Certainly, my Lord, you will not 
think fit to let them do ſo. I defire they would 
not uſher in any Thing of Evidence without ac- 
quainting the Court what they call them for: 
For that were the Way to let them in to call Wit— 
neſſes to Things that are not proper. 

L. C. 7. Nay, without doubt it is not regu- 
lar to produce any Evidence, without opening 
it. 

Mr. At. Gen. For if it be for any Crime that 
a Man may be preſented for, and there is no Con- 
viction; I think that ought not to be given in 
Evidence to take away a Witneſs's Credit: If 
it be only to his general Reputation and Beha- 
viour, ſo far they may go, and we can't oppoſe 
it. Therefore I deſire Sir Bartholomew Shower will 
open to the Court of what Nature his Evi- 
dence 1s. 

Sir B. Shower. Well, I will tell you then what! 
call them to. | | 

L. C. J. You muſt tell us what you call them 
to. | 
Sir B. Shower. Why then, my Lord, if Robbing 
upon the High-way, if Clipping, if Converſing 
with Clippers, if Fornication, if Buggery, if any 
of theſe Irregularities, will take off the Credit of 
a Man, I have Inſtructions in my Brief, of Evi- 
dence of Crimes of this Nature, and to this 
Purpoſe againſt Mr. Porter; and we hope that by 
Law, a Priſoner ſtanding for his Life is at Liber- 
ty to give an Account of the Actions and Beha- 
viour of the Witneſſes againſt him. I know the 
Objection that Mr. Attorney makes, a Witneſs 
does not come prepar'd to vindicate and give an 
Account of every Action of his Life, and it is not 
commonly allowed to give Evidence of particular 
Actions; but if thoſe Actions be repeated, and a 
Man lives in the Practice of them, and this Pra- 
ctice is continued for ſeveral Years, and this be 
made out by Evidence; we hope no Jury that 
have any Conſcience, will upon their Oaths give 
any Credit to the Evidence of a Perſon againſt 
whom ſuch a Teſtimony is given. 

Mr. Phipps. We are ſpeaking only, my Lord, 
to the Credit of Mr. Porter, and if we can ſhew by 
Evidence that he is ſo ill a Man as to be guilty 
of thoſe Crimes that we have open'd, according 
to the Inſtructions in our Brief; we hope the Jury 
will not think him fit to be a good Evidence againſt 
us in this Matter. 

L. C. 7. What ſay you to this, Mr. Attorney? 


Mr. Att. Cen. My Lord, they themſelves hoon, 
that 
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that this Sort of Evidence never was admitted in 
any Cafe, nor can be, for it mult tend to the 
Overthrow of all Juſtice and legal Proceedings; 
for inſtead of trying the Priſoner at the Bar, they 
would try Mr. Porter, It has been always deny'd 
where it comes to a particular Crime that a Man 
may be proſecuted for, and this it ſcems is not 
one Crime or two, but ſo many and fo long conti- 
nued, as they fay, and ſo often practis d, that here 
are the whole Actions of a Man's Life to be ript 
up, which they can never ſhew any Precedent 
when it was permitted, becauſe a Man has no Op- 
portunity to defend himſelf. Any Man in the 
World nay by this Means be wounded in his Re- 
putation, and Crimes laid to his Charge that he 
never thought of, and he can have no Opportu- 
nity of giving an Anſwer to it, becauſe he never 
imagined there would be any ſuch Objection: It 
is killing a Man in his good Name by a Side-wound, 
againſt which he has no Protection or Defence. 
My Lord, this muſt tend to the preventing all 
Manner of Juſtice; it is againſt all common Senſe 
or Reaſon, and it never was offer'd at by any Law- 
yer before, as] believe, at leaſtwiſe never ſo open- 
ly; and therefore I wonder that theſe Gentlemen 
ſhould do it, who acknowledge, at leaſt one of 
them did, that as often as it has been offer'd it 
has been over- rul'd; and I know not for what End 
it is now offer'd, but to make a Noiſe in the Court: 
They know that it is irregular as much as any 
thing that could be offer'd. 

Mr. Sol. Cen. Indeed, my Lord, if the Priſoner 
at the Bar had offer'd this Matter, it had been 
excuſable ; but, that Gentlemen of the long Robe, 
and who are ſo well acquainted with the Practice 
of the Courts of Law, ſhould pretend to do ſuch 
a Thing, is unaccountable. There was ſomewhat 
like this that was offer'd at Mancheſter, but that 
was by the Priſoner, to prove that one Lunt who 
was a Witneſs had two Wives, and they brought 
a Copy of an Indi&ment upon which there was 
no Proceſs; after that they endeavour'd to prove 
him guilty of ſeveral Robberies ; but all that Sort 
of Evidence was refus'd. I only give them this 
Inſtance to ſhew, that where the Priſoner has at- 
tempted it, it has been always rejected; and I 
am ſure they cannot ſhew me that ever it was 
allowed, even to the Priſoner himſelf, to give any 
Thing of this Kind in Evidence; and this I muſt 
lay, they can never ſhew me any one particular 
Inſtance, when Council ever endeavoured to do 
it, before this Time. 

Sir B. Shower. My Lord, I mentioned the par- 
ticular Crimes, the Faults which I had in my In- 
ſtructions to object againſt the Credit of the 'Teſti- 
mony of Capt. Porter, in Anſwer to Mr. Attorney's 
Deſire, that I would open the Particulars of the 
Evidence, that I would call my Witneſſes to the 
Truth of it; I was loth to repeat the Words, I 
think the Things themſelves ſo abominable ; but 
we conceive with Submiſſion, we may be admitted 
in this Caſe to offer what we have offered. Sup- 
poſe a Man be a common, lewd, diſorderly Fel- 
low, one that frequently ſwears to Falſhood for 
his Life: We know it is a common Rule in Point 
of Evidence, that againſt a Witneſs you ſhall on- 
Iv give an Account of his Character at large, of 
lis general Converſation ; but that general Con- 
verſation ariſes from particular Actions, and if 
the Witnefſes give you an Account of ſuch diſor- 
derly Actions repeated, we hope that will go to 
3 which is that we now are labouring 
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for, and ſubmit it to your Lordſhip's Opinion 
whether we may not do it. 

L. C. 7. Look ye, you may bring Witneſſes to 
give an Account of the general Tenour of his 
Converſation, but you don't think ſure that we 
will try now at this Time, whether he be guilty of 
Robbery or Buggery. 

Sir B. Shower. My Lord, we will give you an 
Account that he uſed to have a private Lodging, 
and come in with his Horſe tir'd, and ſeveral other 
ſuch Things, as that he us'd to go out in Ditguiles, 
and the like. | 

Mr. Phipps. My Lord, I cannot imagine why a 
Man that has been guilty of any ſuch Crimes, and 
is not taken, ſhould be of greater Credit than a 
Man that has been taken and puniſh'd. 

L. C. J. What is that you ſay Mr. Phipps ? 

Mr. Phipps. My Lord, I fay tis the Crime that 
renders a Man intamous, and I do not know why 
a Man that has had the good Fortune not to be 
taken and puniſhed for great Crimes by him com- 
mitted, ſhould be in a bettcr Condition as to the 
Credit of his Teſtimony, than one that is taken 
and undergoes the Puniſhment of the Law. 

Mr. Soll. Gen. Mr. Charncck urg'd that as far as it 
would go, but we are oblig'd, it ſeems, to hear 
Things that have been over-ruled over and over ; 
but 1 deſire to know of them, whether they can 
ſhew he has been guilty of a greater Crime than 
he has confeſt himſelf guilty of in Court, I mean 
of the intended Aſſaſſination. 

Mr. Phipps. No, we agree we can't; but pray 
let us prove him guilty of as many Crimes as we can. 

Mr. Sol. Gen. But, my Lord, I hope you'll keep 
them to the general Queſtion of the common or- 
dinary 'Tenour of his Converſation. 

Sir B. Shower, Call Mr. O!dfield, Mr. Nicholas, 
Mr. Milford, Black Will. | 


(Mr. Milford appeared.) 


Cryer. Lay your Hand on the Book. The Evi- 
dence that you ſhall give on behalf of the Priſo- 
ner at. the Bar, ſhall be the Truth, the whole 
Truth, and nothing but the Truth. So help you 
God. 

Sir B. Shower. Pray will you give my Lord and 
the Jury an Account whether you know Captain 
Porter, and how long you have known him. 

Milford. 1 have known him about Four Years. 

Sir B. Shower. What Reputation is he of ? 
3 I never knew any Hurt by him in my 
Lite. | 

Sir B. Shower. Pray what is your Name? 

Milford. Frederick Milford. 

Sir B. Shower. But the Name in my Brief is 
Foln Milford, that is my Man. 

L. C. J. But you ſec this Man knows him. 

Sir B. Shewer. Call Mr. Oldfield. 

(Which was done, and he appear'd 1 J 

Mr. Phipps. Do you know Captain Porter: 

Oldfield. Yes I do. 

Mr. Phipps. How long have you known him ? 

Old. I believe about Twenty Years. 

Mr. Phipps. Pray will = give my Lord and 
the Jury an Account of his Life and Converſa- 
tion. 

O1dfield. I can fay nothing, he was always civil 
in my Company, but he was lewd in his Dif- 
courle. 

Sir B. Shower. What do you mean by being 
lewd in his Diſcourſe? 

$f Oldfield, 
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Oldfield. Why he would be talking very ex- 


travagantly. 


Mr. Phipps. What do you mean in talking, was 


it of what he had done himſelf, Sir? 


Oldfield. Nootherwiſe than that he had whor'd, 
and thoſe Kind of Things. 
Sir B. Shower. What other 'Things beſide Who- 
ring ? 
Slafeld I know no other Part of it. 
Sir B. Shower. Where is Edward Bowchey * 
He did not appear.) 
Mr.-Phipps. Call II illiam O Bryan. 
: (He did not appear.) 
Sir B. Shower. Where is Mr. Page, and Mr. 
Hardiman? 
(None of them appeared.) 
Cryer. There is not a Man of them here, 


Sir. | 
Sir B. Shower. Mr. Il ebber, Do you know where 


© they are, for the Court ſtays for them. 


Mr: Hebber. Indeed I do not, they were ſum- 
mon'd to be here. h 
Sir B. Shower. Where is black 17711 ? 
Cryer. Black 7///. : 
Ae appear'd, and was a Moor.) 
I. C. 7. Ask him if he be a Chriſtian. 
Cryer. I have ask'd him, and he ſays he is a 
Chriſtian, | 
'  (CThen he was ſworn.) 
L. C. F. Well, What do you ask him ? 
Roo. I 11, Pray give an Account of your 


| Maſter, and of his Life and Converſation. 


- Mr. Phipps. You are ſworn to tell the Truth, 
Sweet-heart. 

bill. 1 ſerved him almoſt Eight Years, and 
he has been a very good Maſter to me, my 
Sand. - | | 
Sir B. Shower. What do you know him to be 
guilty of ? 

IV ill: Nothing at all. 

Sir B. Sher. I believe they have put in theſe 
Men to confirm his Reputation. 

L. C. Y. Indeed, I think the King's Council 


ſhould have called theſe Witneſſcs, if there had 
been Occaſion. 


Sir B. Shywer. We ſubmit it to your Direction, 
how far this Evidence will affect him; there is no- 
thing ſaid, as we apprehend that will amount to 
Treaſon: If the Priſoner has a Mind to jay any 


Thing bimſelf, we hope your Lordſhip will pleaſe 


to hear him. 

L.C.F. Ay, if he will, let him. 

Rockwood, My Lord, Mr. Porter does not ſay, 
that I conſented to command a Party. 

L. C. J. Is that all you have to ſay? Then, 
Gentlemen, will you ſum up? 

Mr. Conyers. My Lord, we are agreed, we ſub- 
mit to the Court on both Sides. - 

L. C. F. Then Gentlemen of the Jury, the Pri- 
ſoner at the Bar, Mr. Rookwood is Indicted for 
High-Treaſon, in Compaſſing, Imagining, and 
Intending the Death and Deſtruction of the King, 
by a moſt barbarous and wicked Aſſaſſination; 
ou have had an Account of this Deſign from 

wo Witneſſes that have been produced, the 
One is Captain Porter, and the Other is Mr. Har- 
rig, - who ſwear they were both concerned as 
Actors in it. . | 

Captain Porter tells you, about the latter End 
of Fanuary, or the Beginning of February laſt, 


Sir George Barclay came over into England from 


France; and there was a formed Deſign to mur- 


der the King; and after ſeveral Meetings ang 
Conferences among the Conſpirators, they came 
to a Reſolution that he ſhould be aflaſfinateg - 
but which way to effect it, admitted of a Dit. 
pute among them ; for the King, as you have 
heard, going frequently, about once a Week a 
Hunting, on the other fide the Water near 
Richmond, the Deſign was firſt to aſſaſſinate 


him at Richmond Park, or thereabouts, as he 


returned from Hunting, and Preparation was 
made accordingly ; but that not being fo fully 
agreed upon, the Conveniency of the Place 
held {till ſome Debate; for ſome were of Opini- 
on, that it was better to make the Attempt on 
this ſide the Water, than on the other; there. 
fore as Mr. Porter tells you, to determine that 
Difficulty, there were ſeveral Men ſent, whereof 
he was one, Knightley another, and Xing a Third 
to view the Ground on both ſides the Water. 
and to make their Report; the Ground beine 
view'd and the Report made to ſome of their 
Accomplices, who to receive it met at the 
Nagg's-Head in Covent-Garden, which was about 
the Tenth or Twelfth of February laſt ; it was 
then agreed, that the King and his Guards ſhould 
be attack*d on this fide the Water about Zirubam. 
Green. | 

Mr. Porter has told you, that at ſeveral Meet- 
ings for the carrying on this Deſign, the Priſo- 
ner Mr. Rockwcod was preſent, more particularly 
at the Globe-Tavern in Hatton-Garden, where 
were alſo Sir George Barclay, Mr. Charnock, Sir 


Hilliam Perkins, himſelf, and others, and there 
they did enter into a Conſult how they might 
aſſaſſmate the King; and it being propoled, 


Mr. Rookwood did not like it, as Mr. Porter ſays, 
bur ſaid it was a deſperate Attempt, and there- 
upon Sir George Barclay pulled out a Scheme that 
he had, and ſhew'd it at that Time to Mr. Rook- 
wood, and ſaid you are ſent over from France, and 
are to obey my Orders, and you are to com- 
mand a Party; and then Mr. Rookzwood made an 
Anſwer in French, there's an End of it, which, 


as he ſays, imports a Conſent. 


Then at another Time, which was the Satur- 
day Morning the 1 5th of February, they met at 
Captain Porter's Lodging, and there was a Dit- 
courſe about going on to put the Deſign in Ex- 
ecution; and one Duraut, one of the Men that 
was to watch the King and the Guards going 
out at Ken/mgton, came in, and the Queſtion was, 
whether they ſhould go that Day upon the De- 
ſign ; they had Diſcourſe about it, and Mr. Rok- 
wood the Priſoner was thcre prefent, and there 
did not appear any Diſſent in him to the Pro- 


ſecution of the Deſign, but it ſeems it was rea- 


dily agreed among them, to purſue it according 
to the former Determination. 

Then the next Witneſs that is produc'd 15 
Mr. Harris, who gives you a large Account of 
the Beginning of his Knowledge, and of his be- 
ing concern d in this Matter; he tells you he wa 
in France, and at the Court of St. Germains, where 
the late King then was, and that he {poke with 
him, and where was alſo Colonel Parker, and 
King James took Notice of him and of his faith- 
ful Service, and told him, he always deſigned 
him a Kindneſs, and then had Opportunity of 
doing it, and ſaid he would fend him over into 
England, where he ſhould be ſubſiſted, and di- 
rected him to obey the Orders of Sir George Bai 


claz.z and there being one Hare by, who was to 
| | come 
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come over with him, King James gave them both 
Names of Diſguiſe, which they were to go by in 
Enzland, and, as it ſeems, others that came over 
did alſo aſſume ; for Mr. Rookwwood went by the 
Name of Roberts, Harris was to go by the Name 
of Jenkins, and Hare by the Name of Guney ; 
they were directed to apply themlelves to Sir 
George Barclay, and had Directions how they 
ſhould find him, which were to go into Covent- 
Garien in the Evening, upon a Monday or a TH 
day; and if they faw a Perſon that had a white 
Handkerchief hanging out of his Pocket, they 
were to take Notice of him to be Sir George Bar- 
clay, and they had Ten Lewis d Ores a- piece for 
their Journey's to carry them off; and you have 
heard from whom they had them ; and they were 
told, that if at Calais they were kept longer than 
they expected, whereby their Money was ſpent, 
Care was taken that they ſhould be ſupplied from 
the Governor of Calais, the Preſident there; and 
ir ſeems Mr. Harris and Mr. Hare went together 
to Calais, and lay a conſiderable Time for want 
of a Wind, whereby their Money fell ſhort of de- 
fraying their Expences; but they were afterwards 
ſupplied by the Governor of Calais, according as 
was promiſed at St. Germains. 

Gentlemen, he tells you, that after they came 
into England, the firſt Time they went to ſeek 
Sir George Barclay, was upon the Monday Night, 
but they did not find him at that Time, but af- 
terwards they met with him, and Mr. Harris had 
Subſiſtence-Money from him, according to King 
James's Promiſe, which was at the Rate of 5 s. 
a Day when he had no Horſe, and afterwards 
when he had a Horſe at 6 s. a Day; this is the 


Account he gives you how he came over, and of 


his Journey and meeting with Sir George Barclay. 
And now he comes to ſpeak particularly con- 
cerning the Priſoner at the Bar, Mr. Rookwood : 
He tells you that on Saturday Morning the 1 5th 
of February, the firſt Day when this Aſſaſſination 
was deſigned to be committed, he went to the 
Lodging of one Burk, where Mr. Rookwocd was, 
with others, and he found them all in a great Dit- 
order; and thereupon he ask'd them, What was 
the Matter, and what they were going to do ? 
And Rookwood bid him go to one Counter, and 


he ſhould know of him what was the Matter: 


Accordingly he went to his Lodging, and Counter 
told him and thoſe who were with him, That they 
muſt get ready to go to Turnham-Green ; and at 
the ſame 'Time and Place he met with Sir George 
Barclay, and after ſome Diſcourſe of attacking 
the Coach, Sir George Barclay at the firſt ſaid, 
They were his Janizaries ; and afterwards going 
out, he came in again and ſaid, They were Men 
of Honour, and that they were to go abroad to 
attack the Prince of Orange. | 

The next Day, or a little Time after, Mr. Har- 
ris met with Mr. Rookzvood, and enters into Diſ- 
courſe with him to this Effet : What ! are we 
lent over to murder the Prince of Orange? It is a 
ſtrange Sort of Employment: (for it ſeems they 
were not informed in France what they were to 
do here, but they were to put themſelves under 
the Conduct of Sir George Barclay, and obey his 
Orders.) Mr. Ryokwwood aid, He was afraid the 
Thing was ſo, and that they were drawn in; but 
laid, If he had known of the Defign before-hand, 
he would not have come over but have begg d the 
King's Pardon. Which ſhews not only his Know- 
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ledge of the Deſign, but his being engaged in the 
Proſecution of it. 

And then, Gentlemen, you are told further, 
That upon the Going out upon Saturday the 22d, 
which was the ſecond Time it was to have been 
put in Execution, there was a Lift of Men that 
Mr. Ruok:wood gave to Mr. Harris of ſeveral Names 
that he has mentioned to you; he ſays, Mr. Rook- 
wood's Name was at the Top, as one that was to 
command the Party, and the Name he went by 
was Roberts; and there was Harris's counterfeit 
Name, which was Fenkins ; and Hare's counter- 
feit Name, which was Gziney ; and they were to 
make ready to go to Turubam-Green. He told him, 
There was a Liſt, and that he and Harris was to 
be of his Party, that he was to attack the Prince 
of Orange, and that Mr. Harris ſhould be his Aid 
au Cp. | 

Gentlemen, I forgot to tell you, 'That between 
the firſt Saturday and the ſecond, Mr. Harris, Mr. 
Rookwood, and Mr. Lowick, walking in Red-Lyon- 
Fields, and there in Diſcourſe among themſelves, 
Mr. Harris and Mr. Rookwood did expreſs them- 
ſelves to be much concerned that they were to 
be employed upon ſuch a Deſign as this was, 
which they owned to be very barbarous ; but 
Mr. Rockwood and Lowick faid, They were under 
Command, and muſt obey Orders, tho' Mr. Rook- 
weod did not like the Deſign they were engaged 
in. 

Gentlemen, they have told you of Horſes that 
were placed at Somer/et-Houſe in a Stable there, 
under the Care of Mr. Lewis, my Lord Feverſham's 
Gentleman of the Horſe, about ſix or ſeven Hor- 
ſes, and thoſe fix Horſes that were there at that 
Time were afterwards taken away ; but that is 
only a Circumſtance. 

So that, Gentlemen, this is now the Sum and 
Subſtance of this Evidence that has been given 
you, as far as it relates to the Priſoner ; his Coun- 
cil in his Defence have inſiſted upon ſeveral Things; 
in the firſt Place, tho' it was laſt mentioned in 
Time, yet it ought to have the firſt Conſidera- 
tion ; The Council for the Priſoner have endea- 
voured to take off the Credit of Mr. Porter, and 
have opened indeed very great Crimes that he 
ſhould be guilty of, which muſt render him a Per- 
ſon not to £ believed, but they have not proved 
any Thing; no Witneſs that they have called 
againſt Mr. Porter ſays the leaſt againſt him to 
invalidate his 'Teſtimony, or to induce you to diſ- 
believe what he has faid. 

Then they fay in Point of Law, 'There is no 
Overt-Act proved of any Deſign againſt the 
King's Life that affects Mr. Rookwood ; now that 
Matter you are to conſider of, Whether or no 
it does appear by the "Teſtimony of two Wit- 
neſſes, that Mr. Rookwood was concerned in this 
Deſign of Aſſaſſinating the King; Capt. Porter 
is poſitive that he was at the Conſult at the 
Globe Tavern, where it was propoſed, debated, 
and reſolved upon ; but Mr. Rookwood ſays, he 
did diſlike it; ſo ſays Captain Porter, he did not 
approve of it at the firſt upon his being acquaint- 
ed with it; but being ſent over to obey the Or- 
ders of Sir George Barclay, and Sir George Barclay 
producing a Scheme ready drawn, wherein he 
was to command the Party, telling him, That 
he muſt obey Orders. You hear what he faid, 
and the Anſwer he return'd in French, There's 
an End of it; Whether that does not amount to 

S{ſſ2 a Con- 


684 153. TheTrialof Ambroſe Rookwood, 8. Will. III. 


a Conſent and Agreement to be engaged in this 
Deſign, is left to your Conſideration, tor if it do, 
it is plainly an Overt-Act. | 

Then, Gentlemen, you hear further that Harris 
was told by Mr. Kookzr0d, that he ſhould be of 
his Party, and be his Aid di Camp, and go to 
Turnbam-Green, to attack the Prince of Orange, 
and he had a Liſt of Men given him by Rookiwood, 
and was directed to get the reſt ready. 

Rookewood. I hat was not in the Indictment. 


I. C. F. But you were at that Meeting, which 


is laid in the Indictment. 

Rookw. My Lord, that Liſt is not in the Indict- 
ment; the Liſt in the Indictment reters ro Mr. 
Cranvurne. 

L. C. J. No, but that is an Evidence of your 
being in the Deſign ; I hope that Lift of Men 
will be ſome Evidence of the Conſent and Agrec- 
ment that Mr. Rockwood was to command a Farty. 

Sir B. Shower. With Submiſſion, my Lord, the 
Words of the Act ſeems otherwiſe, and that no 
Orert-Act ſhould be given in Evidence, that is 
not expreſsly alledged. | 

L. C. F. But cannot there be one Act, that may 
be Proot of another Act which is alledged. 

Sir B. Shower. Then there is no Advantage of 
this Law ; for my Lord, the End of the Act was, 
That they ſhould know the particular Crimes that 
they were to anſwer to. 

L. C. F. That could never be the End of the 
Law, that all particular Facts that are but Evi- 
dence'of the Facts alledged ſhould be ſet forth in 
the Indictment ; it was ſufficient before the Act, 
to- alledge any Overt-Act, and any other Overt- 
Act, though not alledged, and had no Rela- 
tion to the Overt-Act that was alledged, yet if 

it were to the ſame Sort of Treaſon, might be gi- 
ven in Evidence. 

Sir B. Shower. The Law ſays, ye ſhall not give 


Evidence of any Overt-Act that is not expreſsly 


mentioned. 

L. C. J. It is not urged as an Overt-Act, but as 
Evidence of an Overt-Act that is alledged; for 
Inſtance, the Overt- Act alledged, is, 'T hat they did 
meet and conſult, ſhall not they give in Evidence 
what was ſaid and done at thoſe Meetings, tho' 
not alledged? Sir George Barclay produced a 
Scheme at the Ge Tavern, ſhall not the pro- 
ducing of that Scheme be given in Evidence ? if 
it may, why not the giving the Liſt to Harris ꝰ 

Mr. Phipps. My Lord, it is plain it was Mr. At- 
torney's Opinion, it could not be given in Evidence, 
unleſs it was alledged in the Indictment ; becauſe 
he has particularly alledged the Liſt in Cranburne's 
Cafe, in this very Indictment 

Mr. Sl. Gen. I know not what thoſe Gentlemen 
mean by this Sort of Practice ; certainly there 
never were ſo many Irregularities committed in 
any Trial as in this, and now particularly to break 
in upon the Court in the midſt of the Charge. 

L. C. F. Nay, nay, it there be any Miſtake, let 
us hear them, that it may be rectified. 

L. C. J. Treby. I think we ſhould receive them, 
to try if they can make it out. But the Objection 
I do not very well underſtand yet; for, as I take 
the Matter to ſtand, it is alledged in the Indict- 
ment, 'That they had prepared Men, and Arms, 
and Horſes, for the Execution of this Deſign. 
Now is it not reaſonable, or can there be any 'Thing 
more proper, than to give in Evidence, and prove 
that the Priſoner had, and delivered to ſome of 
the Complices, a Liſt of thoſe Men that were to 


do it. Why, it proves the very 'Thins 
but let us = dre it be ſo N 5 alledged , 
Sir B. Shower. My Lord, there is no ſuch Thing 
alledged. | 
I. C. J. That is ſtrange, Pray ſee if it be not 
in the Indictment. 


Clerk of Arraignment. (Reads.) Convenieb ant 
propoſnerunt, tractaweruut, comſultaverunt, con- 
ſeuſerunt, & agreaverum?t, ad ipſum Dominum Re- 
geil niuic ex Iuſidiis & Dolo percutiendum, Anglice 
to aſſaſſinate, inteiciendum, & murdrandun Ki. 
ad execrabilem, borrendam, & deteſtabilem A 
ſmationem, Aunglice, Aſſaſſination, & Iuterfeckio- 
nem illam citius exequenduim & perpetraudum, poſteg 
ſcilicet eiſdem Die & Auno, ac diverſis aliis Die. 
bus & Vieibus, apud Parochiam pradiftam in Cy- 
mitatu prædicto, proditorie trattaverunt, propoſue- 
runt, & conſultaverunt de is, Modis & Megiis 
ac Tempore & Loco, ubi, quando, qualiter & 2 
modo dict um Dominum Regem ſic ex Iuſidiis facilius 
interficerent ; & conſenſerunt, agreaverunt & ofſen- 
ſerunt, quod quadraginta Homnes equeſtres gut eg 
circiter, quorum idem Chriſtophorus Knightley 
Robertus Lowick, Ambroſius Rookwood Caro. 
lus Cranburne forent quatuor, & quililet herum pro- 
ditorie ſuper ſe ſuſcepit eſſe unum, cum Bombardis, 
Sclopis & Sclopetis, Pulvere Lombardico & Cob, 
plumbeis oneratis, & cum Gladiis, Enfibus & aljis 
Armis armati inſidiati forent, & eſſent in Sſeſſu, 
Anglice, in Ambuſh, ad eundem Dominum Regen in 
Rheda ſua, Anglice his Coach, exiſtentem, quand 
foris iret invadeudum ;  quodque quidam & compe- 
tens Numerus de Hominibus lis fic armatis in $1- 
tellites, Ang/ice the Guards, ipſitts Domini Regis 
eum tunc attendentes & ſecum exiſtentes aggreſſi fo- 
rent, & eos expugnarent & devincerent, dum ali 
eorundem Hominuin fic armatorum ipſum Dominum 
2 percuterent, interficerent, occiderent & mur— 

rarent. | 


Mr. Conyers. And my Lord, there is Evidence 
of ſome of theſe Forty Men, whoſe Names were 
given ina Liſt by Rockwood to Harris. 


Mr. Phipps. But now in Cranburne's Part, the 


Litt is expreſsly alledged as an Overt-Act. 

J. C F. Never talk of Cranburne, we have not 
him before us now, but what do you fay to this of 
the Liſt given by Ruokwood to Harris. 

Sir B. Shower. My Lord, we ſay this is not Evi- 


dence of an Overt-Act, according to this Act of 


Parliament; which ſays, No Evidence ſhall be 
given of any Overt-Act, that is not expreſsly al- 
ledged in the Indictment ; now the Indictment 
lays, they did agree that Forty Horſemen armed, 
of which the Four named were to be Four, and 
every one undertook to be one, who ſhould he 
in wait to ſet upon the King in his Coach, and a 
competent Number ſhould ſet upon the Guards; 
and then it jays, in order to fulfil this, they did 


prepare Horſes and Arms, and one of them by the 


Conſent of all the reſt, did carry forward and 
backward a Liſt, that is, Cranburus; and that par- 
ticular Liſt is a particular Overt-Act alledged in 
the Indictment, which makes it plain, they thought 
it neceſſary to be particularly alledged by this Act 
of Parliament, or they could not give any Evi- 
dence of it ; now the Lift that Evidence is given 
of, is ſuppoſed to be delivered by the Priſoner 
to Harris, Now firſt we ſay, it is not Evidence 
that Forty ſhould do it, for they may do it with- 


out a Liſt ; and next it is not Evidence of the Liſt 
> that 
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that they have mentioned, for that is alledged to 


be carried about by Cranburne, and as the Priſoner 
himſelf has obſerved, this Liſt given to Harris is 


not in the Indictment, and therefore no Evidence 
can be given of it. 

Mr. Conyers. It is an Evidence of that Overt- 
Act which is expreſoly alledged in the Indictment, 
that they met together to conſult how to effect 
this 'T reaſon. 

Mr. Cowper. My Lord, we are in a very ſtrange 
Caſe here, if we be not very proper in this Part 
of our Evidence ; the Overt-Act laid, is, 'That 
the Priſoner met together with others to conſult 


- how to aſſaſſinate the King, and there the Priſoner 


among the reſt did agree it ſhould be done ſo and 
ſo. *Tis admitted rhe Priſoner was there; bur, 
fay they, if you only prove that he fate by, while 
there was a general Diſcourſe of ſuch a Matter, 
but do not prove that he ſaid or did any Thing, 
expreſſing his Aſſent, that will not amount to a 
Proof of the Overt-Act laid; and yct, if we go 
about to prove further, any Act done that mani- 
feſts his Aſſent, then they tay you go too far, and 
prove am Overt-Act that is not mentioned in the 
Indictment: I hus they grant, the Agreement is 
a ſufficient Overt-Act, but object, that being pre- 
ſent barely is not a ſufficient Proof of his Agree- 
ment; then when we go to make Proot of any 
Thing that is a ſufficient Proof of his Agreement, 
they tell us it is not proper upon this Act of Par- 
liament, becauſe not laid in the Indictment, though 
his Agreement be laid in the Indictment : And ſo 
they would amuſe us, rather than make any ſolid 
Objection to our Evidence. This Doctrine is cer- 
tainly very odd, my Lord, and we doubt not 
will have little Weight with the Court or the 
ury. ; 

J Mr. Att. Gen. According to this Doctrine all the 
Evidence muſt be put in the Indictment. 

L. C. J. They ask you what this giving this Liſt 
does prove ? 

Mr. Att. Gen. His Agreeing at that Meeting to 
the Conſpiracy, and the Execution of it, by gi- 
ving that Liſt of the Names of them that were to 
be of his Party, and his own Name as Command- 


er of that Party, this he gives to one that was to 


be of the Farty, and particularly was to be his 
Aid du Camp, in order to get them ready for the 
Execution ; is not this an Evidence of the Agree- 
ment, which is the Overt-Act? No Man in the 
World can be convicted of 'T reaſon, it this Doctrine 


be true. 


Mr. Sol. Gen. My Lord, they have not expreſs'd 
ſomething in the Indictment that has been read, 
which will make it plain that this is the moſt 
proper Evidence of the Overt-Act laid in the In- 
dictment. 'The Indictment fays, they agreed there 
ſhould be forty Men or thereabouts armed, of which 
a certain Number ſhould make an Aſſault upon 
the King's Coach, while another Part ſhould ſet 
upon the Guards: Now the Proof we make is, 
that Mr. Rookwoed the Priſoner, was to command a 
Party that was to ſet upon the Guards, and in or- 
der to it, he gives a Liſt of his Men to Harris who 


was to be his Aid du Camp, and bids him get 


thoſe Men ready ; and this was upon the Day that 
this Matter was to be ated: So that it proves 
very plainly that Overt-Act that we ſuggeſt in the 
Indictment, that a certain Number of thoſe Men 
were to aſſault the King's Perſon, and another 
Part the Guards. And therefore they needed not 
to have interrupted your Lordſhip ; for this Liſt 
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that Harris ſpeaks of, is a very good Proof of the 
Overt-Act that is laid in the Indictment. 

L. C. 7. Then, Gentlemen, as to this Matter 
which they have objected, that this Liſt given on 
the Day of the intended Aſſaſſination, ought not 
to be allowed as Evidence to prove the Treaſon, 
becauſe it is not ſpecially laid in the Indictment, 
bur is by the late Act of Parliament excluded from 
being proved to convict the Priſoner; now tho* the 
Act doth exclude the giving in Evidence of any 
Overt-Act that is not laid in the Indictment, yer 
it doth not exclude ſuch Evidence as is proper 
and fit to prove that Overt-Act that is laid in the 
Indictment. Therefore, the Queſtion is, whether 
this giving of the Liſt does not prove ſome Overt- 
Act that is alledged in the Indictment 2 There is 
in the Indictment an Agreement laid to kill the 
King, and if that be proved, that's an Overt- 
Act of this Treaſon ; now when the Conſent and 
Agreement of Mr. Root to that Deſign is pro- 
ved, ſurely the Proof of his giving a Liſt of Men 
is a further Proof that he did agree to it, and then 
it is very proper to be given in Evidence; for if 
by the new Statute no one Act can be given in 
Evidence to prove another, then muſt not only 
the Overt- Act, but alſo the Evidence of that Act 
be expreſſed in the Indictment. 

Gentlemen, you have heard the Witneſſes what 
they ſay concerning this Matter. In the firſt Place, 
if you do believe that there was ſuch Conſults and 
Meetings, where this intended Aſſaſſination of the 
King was debated and reſolved upon, and that 
Mr. Rookwood was preſent and did agree to it, 
that is an Overt-Act; and again, if you are fatisfied 
that there was an Agreement to prepare and pro- 
vide a Number of Men to ſet upon the King and 
his Guards, in the Manner you have heard, and 
he was concerned in making this Proviſion, and 
was to have a Poſt, and command a Party in that 
Attack, that is a further Proof of that Conſent 
and Agreement, that is laid in the Indictment. 

Gentlemen, I muſt leave ir to you, upon the 
Evidence that you have heard; if you are fatis- 
fied, upon the Teſtimony of theſe two Witneſſes 
that have been produc'd, I hat Mr. Reokwood is 
guilty of this Treaſon of which he is Indicted, 
in Compaſſing and Imagining the Death of the 
King, then you will find him Guilty: If you 
are not fatisfied that he is Guilty, you will ac- 
quit him, 

Cl. of Arr. Cryer, ſwear an Officer to keep the 


Jury 


h (Which was done.) 
L. C. . Now if you have any Thing to move 
on Behalf of your other Clients pray do it. 


Sir B. Shower. Yes, we have an Exception, but 
never a one of falſe Spelling. 

L. C. 7. If fo be it be any ſuch Matter as you 
can move in Arreſt of Judgment, it had beſt be 
reſerv'd till after the Verdi 

Sir B. Shower. Our Exceptions will ſerve if Oc- 
caſion be for Mr. Rookwood in Arreſt of Judgment, 
and they will ſerve for the others alſo to prevent 
the Trouble of the Trial, if we have your Lord- 
ſhip's Opinion that they are good Exceptions. 


Then the Jury withdrew to conſider of their Ver- 


dict, aud after a Quarter of an Hour's ſtaying 


out return d, and gave in their Verdict. 


Cl. of Arr. Gentlemen of the Jury, Anſwer to 
your Names. Samuel Powel. 9 
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Mr. Powell. Here. 
Cryer. Vous avez. (And ſo of the Reſt.) 


Cl. of Ar. Gentlemen, are you all agreed of 


your Verdict? 
Fury. Yes. | 
Cl. of Ar. Who ſhall fay for you? 
ury. Our Foreman. 
Cl. of Ar. Ambroſe Rookwood, hold up thy Hand, 


(hich he did.) Look upon the Priſoner ; how ſay 


you, is he guilty of the High-Treaſon whereof he 
ſtands indicted, or not guilty ? 

Foreman. Guilty. 

CJ. of Ar. What Goods or Chattels, Lands or 
Tenements, had he at the Time of the Treaſon 


committed? 


Foreman. None to our Knowledge. 

Cl. of Ar. Then hearken to your Verdict as the 
Court has recorded it. You fay that Ambroſe 
Rookwood is guilty of the High-Treaſon whercof 
he ſtands indicted, but that he had no Goods, 
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or Chattels, Lands, or Tenements, at the Time 
of the High-Treaſon committed, or at an 
Time fince, to your Knowledge, and fo you ſay all 
#ry. Yes. 
Mr. Povell. We defire we may be diſcharged, 
I. C. 7. We cannot do that, till we ſee whe. 
ther there be enough upon the other Pannel, we 
will give you as much Eaſe as we can, we ſhall not 
L ſuppoſe try the other till the Afternoon, there. 
fore you may take your Eaſe for the preſent, but 
you muſt be about the Court when the other 'Tria 
come on. | | 
l Vile the Fury was withdrawn, the Court offered 
to the Council for the Priſoners, that they might 
myve what Exceptions they had before the ury 
was ſworn as to any of the other ; wht ace 
cordingly they did; but that relating to the 
Caſe of Mr. Charles Cranburne, in whoſe Pre. 
ſence, being then at the Bar, the Objefiqns 
were made, that Part is left to his Trial. 
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CLIV. The Trial of CHARLES CRANBURNE, for 
High-Treaſon, April 21, 1696. 8. Will. III. 


At the Seſſion of Oyer and Terminer for the County of Middleſex, ſitting in 
the Court of King's-Bench at Weſtminſter. 


angry wood was over, while the Jury were 
.» £ : 
withdrawn to conſider of their Ver- 
dict, the Court proceeded in this 
Manner. : 


; —9 2 


L. C. J. Mr. Attorney, Whom will 

you have try'd _ a . 
. Mr. Att. Gen. Cranburne, i 
Sir Thomas Trevor, your Lordſhip pleaſe bi; 

Cl. of Arr. Then, Keeper of Newgate ſet Charles 
Cranburne to the Bar. | 

L. C. F. You, Gentlemen, that are of Council 
for the Priſoner, if you have any Thing to move 
for your Client, you may move it ; bur firſt let the 
Priſoner be here. 


Sir John Holt. 


Then Charles Cranburne was brought to the Bar 
in Irons. 


L. Sy Look you, Keeper, you ſhould take off 
the Priſoners Irons when they are at the Bar, 


for they ſhould ſtand at their Eaſe when they are 


try'd. | 

* eeper. My Lord, we have no Inſtruments here 

todo it juſt now. 

Cl. of Arr. You may ſend to the Cate-houſe, 

and borrow Inſtruments, 1 5 
Mr. 7. Powell. It ſhould be done indeed; they 


ought to plead at Eaſe. 


L. C. 7. Well go on Sir Bartholomew Shower. 
Mr. Att. Gen. My Lord, before Sir Bartholomew 


Shower enter upon his Exceptions, unleſs thoſe 


Exceptions of his are ſome of the Particulars men- 
tion'd in this Act he muſt not do it now, after 
Plea pleaded, before the 'Trial ; but he muſt do 
it in Arreſt of Judgment, 


L. C. J. Treby. It is true, regularly; but let him 


uſe his own Judgment. 

L. C. J. It is very true; the Courſe has not 
been to allow them to move to quaſh an Indictment 
for Treaſon, or Felony ; but it may be done. 

Mr. Att. Gen. Sure it muſt be only for ſuch 
Things as they cannot take Advantage of in Ar- 
reſt of Judgment after the Verdict. 

I. C. J. It has not been the Courſe, but it may 
be done. 

Mr. Att. Gen. Not where there is an Iſſue join'd, 
and a Jury return'd to try that Iflue ; I believe 
that never was done, nor attempted. 

I. C. J. Treby. If there were any Prejudice to 
the King by it, it were not fit for us to alter the 
Courſe; but let us hear what his Exceptions 
are. 

Sir B. Shower. T have ſeveral Exceptions; five 
at leaſt; one of them is within the very Words 
of the Act, that is, improper Latin; I am jure 
ſome of it is ſo. | 

I. C. 7. Well, let's hear what that is. 

Sir B. Shower. It ſays, Anno Regni dif? Domini 
Regis nunc Septimo, and Lewis is the laſt King 
mentioned before; and ſo here is no Year of the 
King of England mention'd. It is a certain Rule, 
that Relatives muſt refer to the laſt Antecedent, 
and that Rule holds always, unleſs there be Words 
that accompany the Relative, which undeniably 
ſhew to what it refers. 

L. C. 7. Ay; but do we call the French King 
Dominus Rex? 

L. C. J. Treby. He would have been fo, if he 
had ſucceeded in his Invaſion, and this Aſſaſſina- 
tion. 
Sir B. Shower, In every Indictment, if there be 
Occaſion to mention a former King, it is always 
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uu per Rex, and ſuch a one, naming the Name of 
the King, where the preſent King's Name does 
intervene, to prevent Confuſion ; and ſo in civil 


Actions it is the fame ; and fo it ſhould have been 


here. 5 i 
I. C. F. Ay; but I tell you, it is Dominus Rex 


nunc, which is our King. | 

Mr. Phipps. It is not faid Anglie. 

L. C. F. But wherever it is Dominus Rex, we 
underſtand it of the King of Eng/aud, and no Bo- 
dy elſe. Read the Indictment. 


Cl. of Arr. Necnon eundem Dominum Regem ad 
Mortem & finalem Deſtructicuem ponere & adducere, 


asc ſubditos ſuos fideles, & Liberos Homines Hujus 


Regui Augliæ in ſervitutem intolerabilem, & miſer- 
rimam Ludovico Regi Gallico ſubjugare, 2 manci- 
pare, Decimo Die Februarii, Auno Regui dicti 
Domini nunc Regis, ſettimo, & diverſis aliis Die- 
bas; Mb. - -- 


L.C 5 Can any Man imagine this to be the 
French King? ED 

Sir B. Shower, My Lord, your Lordſhip is not 
to imagine one Way or other. 

Mr. Cowper. In the ſtricteſt Senſe and Gram- 
mar in the World, it muſt mean King William, 
and no other. We do not need any Imagination, 
when in the ſtricteſt Conſtruction, it is plain who 
it refers to, 

Sir B. Shower. J am ſure no Grammar can make 
it good; nothing but a Suppoſition can help it. 

Mr. Cowper. When it is ſaid Dictus Dominus Rex, 
if Sir Bartholomew Shower can find out another 
Dominus Rex in the Indictment, than he may 
make ſomething of his Objection; but the Domi- 
uus is only apply'd to our own King throughout. 

L. C. J. Treby. Beſides, as to the Rule that Sir 
Bartholomew Shower mentions, it is that ad proxi- 
mum Antecedens fiat Relatio niſi impediat Sententia. 


That's the Reſtriction of the Rule, it muſt relate 


to the next Antecedent, unleſs the Senſe would 
be prejudiced ; but here if this Conſtruction ſhould 
be, it would make this Clauſe to be no better than 
Nonſenſe, viz. 'That the Subjects and Freemen of 
this Realm were to be brought into intolerable 
Slavery to Lewis the French King, ſuch a Day in 
the Seventh Year of the Reign of our Lord the 
French King. 

Sir B. Shower. We fay it is little better than 
Nonſenle, I am ſure it is looſe, and uncertain, and 
not Grammar, but carries a new Form with it. 

. C. 7. No, it is as well as it can be. 

Sir Þ. Shower. Then, my Lord, there is another 
Exception; it is ſaid, Diverſis Diebus & Vicibus 
tam autea quam poſtea; and then afterwards it 
ſays, poſtea ſcilicet æodem Decimo Die Februarii ; 
that is repugnant ; it is as much as to ſay, That 
upon the 'Lenth of Fel ruary, and two Days after- 


wards (to wit) the faid Tenth Day of February ; 


that is, after two Days after the 'Tenth of February, 
VIZ. upon the fame Tenth Day. 

Mr. Att. Gen. That Poſtea is another Sentence, 
and relates to other Matters. 

Sir B. Shower. It can't in Propriety of Speech 
be ſaid to be afterwards the fame Day. 

Sr e //arvley., Mr. Soll. Gen. If Sir Bartholomew 
Shower remembers the Evidence that we have 
given this Day, he will find it was in Fact ſo; 
they met on the Saturday Morning, and after- 
wards met again the Night of the ſame Day. 


I. C. J. There is nothing in that Objection 
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ſure, it is a common Form, when they tell of diſ- 
ferent Matters. 

Sir B. Shower, Well then, if you will hear the 
reſt which are not of the ſame Nature, we ſhall 
come to what we think a fatal Exception ; we 
{ay this Indictment of High- Treaſon being againſt 
a Subject born, ought to have had the Words in 
it, Contra ſupremum naturalem Ligeum Dominum þ. 
ſuum ; according to Calvin's Caſe in the th Re- 
port, Fol. Septimo. 

L. C. J. It is Contra Ligeantiæ ſux Debitum, is 
it not? 

Sir B. Shower. That won't help it, my Lord, for 
all that is applicable to an Alien And ſo 
is the Caſe in my Lord Dyer, 144. where it is 
ſaid, That if an Indictment of Treaſon be againſt 
an Alien, you muſt not put in the Word watts 
ralem, it you do, it will be faulty, becauſe he 
owes but a local Allegiance to the King of Eng» 


and; and not a natural one. Now we fav, there 


are none of theſe Priſoners but are Subjects 

and the conſtant Form in Queen Elia et, Time, 
and Queen Mary's, was to put in the Words Na- 
turalem Dominum, and they cannot ſhew me any 
of thoſe Precedents without it. There was Occa- 
ſion in Tucker's Caſe to look into this Matter, and 
ſearch all the Precedents. I have look'd into my 
Lord Coke's Entries, and all the Frecedenrs; I 
have ſeen my Lord of Efſex's Inditmenr, +» all 
the others in Queen EliZabet/'s Time, aa 3 
of the Traitors in the Powder-Plot, and the of 
the Regicides, and Tuc ker's own Indictment ir ; 
all along it is Naturulem Domiuum ſuum; and the 
Reaſon for it is, he that is Alien born, you never 
put in Naturalem Domiuum ſum, b2caute he owes 
a double Allegiance ; one Natural, to his own King 
under whoſe Dominion he was born, and the 
other Local, to the King in whote Dominions he 
reſides, for he is bound to obſerve the Laws of the 
Place where he lives: And if he violate them, 
he does break the Allegiance that he owes to the 
Government where he lives, upon Account of the 
Protection he enjoys under it. But if he be born 
a Subject of the King of England, he has but one 
natural Liege-Lord ; and he being an Eg 
born, the King ſtands in that Relation to him, as 
he does to all his native Subjects, but not to Fo- 
reigners; and therefore it was thought requiſite 
to be, and has always been inſerted into Indict- 
ments of Treaſon againſt Subjects born. And, 
my Lord, we think the very Reſolution of the 
Court, afterwards affirm'd in the Houſe of Lords 
that revers'd Tucker's Attainder, went upon this 
Opinion, That the Law required naturalem Ligeuns 
Doiuiuum to be put in. There the Exception was, 
that Contra Debitum Li geantiæ ſue was omitted; 
To which it was objected, that there was Dominus 
Supremum Naturalem, which was equivalent: No, 
it was anſwered, both were requiſite, becauſe every 
Act charg'd in the Indictment ought to be hid 
againſt the Duty of his Allegiance. Now in In- 


dictments of Treaſon, there are certain Words 
that are eſſential, becauſe of their Relation be- 
There are certain 


tween the King and his People. 
Forms of Words, which if t 
has been to make Uſe of them, the Omiſſion is 
an Error. Thoſe uſual Forms ought to be ob- 
ſerv'd, and the Want of them will be a fatal Ex- 
ception ; ſo we think it would be in this Caſe, as 
much as if the Word Proditorie had been left our ; 
or as if in a Caſe of Felony and Burglary 
Words Felonice, and Burg/ariter had been left 
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688 154. The Trial of Charles Cranburne, 8 Will. III. 


Mr. Phipps. My Lord, we take the Practice, 
and Precedents to be the Rule of Law inthe Calc ; 
and I have look'd over a great many Precedents, 
beſides thoſe that Sir Bartholomew Shower has ci- 
ted; and I never ſaw any one Preccdent of an 
Indictment of Treaſon againſt a Subject born 
without the Word naturalem; and all rhe Cafes 
cited by Sir Bartholomew Shower are full in the 
Point. Counters Caſe in my Lord Hobbart, 271. 
Where ttis ſaid, that if there be an Indictment a- 
gainſt a Subject born, it muſt be Contra naturo- 
lem Dominum; if againſt an Alien, n477ralem muſt 
be left out. To ſay Contra Ligeantice ſur Devi- 
tum will not do, it is not enough; for that may 
be ſaid againſt an Alien, becauſe he owes local 
_ Allegiance, tho' not a Natural one. And I take 
it, upon this Difference, this Indictment is not 
good. 
Mr. Att. Gen. My Lord, I do not know how 

far you will think it proper to enter into this Mat- 
ter before the Trial. 

L. C. J. Mr. Attorney, I think you had as good 
ſpeak to it now as at another Time; tho? I mult 
confeſs it is not ſo proper in Point of Practice. 

Mr. Att. Gen. Well, my Lord, then we will 
ſpeak to -it now. The Objection is, 'Thar the 
Words naturalem Domini is not in the Indict- 
ment; which they fay is contrary to the uſual 
Form: As to the Precedents, there are a great 
many where it has been, and I am {ure a great 
many where it has not been; and I am ſure for 
this Six, Seven, or Eight Years laſt paſt, it has 
always been omitted : | 

our Lordſhip, it is not at all neceſſary, if there 
be Words in the Indictment which ſhew, that 
what he did was againſt the Duty of his Alle- 
giance to his Lawful and Undoubted Lord (which 
are the Words in this Indictment.) It is true, 
if he be not a Subject born, naturalem cannot be 

in, becauſe that is contradictory to the Obedience 
which he .owes, for it is not a natural Obedience 


that he owes, but a Loca]; but if a Man be a 


Subject born, and commits 'Treaſon againſt the 
Allegiance that he owes, that is againſt his natu- 
ral Allegiance ; for whatioever he does againſt his 
Allegiance, he does againſt his natural Allegiance, 
and fo there's no need to put in the Word natu- 
ralem; becauſe he owes no other Allegiance but 
that; it is ſufficient if that be put in which ſhews 
its being againſt his Allegiance. If they could 
ſhew that a Subject born has two Allegiancies, 
one that is natural, and the other that is not na- 
tural ; then if you would proſecute him, you muſt 
ſhew, whether it was againſt hisnatural, oragainſt 
his other Allegiance. But when he has none but 
a natural Allegiance, certainly againſt his Allegi- 
ance, without putting in natural, will be well e- 
nough. It is true, where there is no natural Al- 
legiance, it muſt be wrong if you put it in, be- 
cauſe you put in that Allegiance which he does 
not owe ; but where he is a Subject born, to put 
in natural Leige-Lord there is no Ground at all 
for it; there are Words enow that ſhew it was 
againſt his Allegiance to his Lawful and Un- 
doubtcd Lord, | 

J. C. 7. Look you, Sir Bartholomew Shower, 
how does it appear, that theſe Men are Subjects 
born ? The Matter you go upon does not appear 
upon the Indictment, and you are not to go off 
| from that. | 
Sir B. Shower. Every Man is 


preſum'd to be 
1o, unleſs the contrary appears. | 


frame a good Indictment againſt this Man? 


And, with Submiſſion to 


L. C. 7. You quote Calvin's Caſe, and the 9. 
ther Caſes that are there put; thoſe are all Caſeʒ of 
Aliens; there is Dr. Lopez's Caſe; He being an 
Alien comes into England, and commits High- 
Treaſon: Why, tay they, how ſhall we indict this 
Man? We cannot fay it is Contra Naturales 
Dommumn ſuuiu,; tor he owes no natural Allegiance 
to the Queen of FErngiznd; How ſhall we do to 
| EY They 
conſidered of this; and they ſaid it will be a good 
Indictment, to charge him with High-Treafon, or 
any one elſe, leaving out the Word Natzraley - 
For if it appear he has committed an Offence 
againſt the Laws of the Kingdom, and againſt 
the Duty of his Allegiance, which is High-Trea- 
ſon, that's enough. Now as to Tuckez's Caſe, it 
was reverſed for want of the Concluſion, contra 
Debitum Ligeantia ſux. Thoſe Words are ma- 
terial ; for let the Offence be never ſo much a- 
gainſt the Perſon of the King, as to aſſaſſinate 
him, or levy War againſt him, yet ſtill if it be 
not againſt the Duty of his Allegiance, as it can- 
not be if he owes him none, it is not High- 
Treaſon. And therefore if it be againſt his Al. 
legiance, whether that Allegiance be natural or 
local, it is all one, it's enough to make it High- 
Treaſon. 

Mr. Soll. Gen. In that Caſe in Dyer, they ſhew 
where it was a Fault to put the Word in, but 
they can ſhew no Caſe where it has been adjudged 


to be a Fault to leave the Word out. 


L. C. J. No Doubt it would be a Fault to have 
that in, Contra Naturalem Dominuin ſuum, wire 
there is only a local Allegiance due. 

Mr. Phipps. How does it appear whether it is 
the one or the other that is due ? 

L. C. F. It is no Matter whether the one or the 
other do appear, it is High-'Treaſon be it the one 
or the other, if it be againſt the Duty of his Al- 
legiance. 

Mr. Phipps. Suppoſe an Indictment againſt an 
Alien were, Contra Naturalem Dominum. 

L. C. F. That would be ill, becauſe then you 
had laid it more ſpecially, and otherwiſe than re- 
ally it is, and reſtrained it where you ought not to 
do it. | 
Mr. Phipps. How then, my Lord, ſhall it ap- 
pear that he only ow'd a local Obedience? 

L. C. J. It may be given in Evidence, That he 
is an Alien born. 

Mr. Soll. Gen. He may plead it in Abatement 
to the Indictment. | 

L. C. J. He ought to be acquitted, for you have 
indicted him of a Crime againſt his natural Alle- 
giance, when he owes no ſuch. But Allegiance ge- 
nerally comprehends all Sorts of Allegiance, Na- 
tural, and Local. | 

Sir B. Shower, How then, my Lord, come all 
the Lawycrs of all Ages to put in thoſe Words 
in Indictments of High-Treaton againſt Subjects 
born? 

L. C. F. No, I have ſeen Abundance of Prece- 
dents, that have only Contra Ligeantiæ ſuæ Debitun 
generally, and ſo the moſt part are; for Allegi- 
ance is the Genus, and if that be ſuggeſted, all 
the Species are contain'd under that. 

Mr. Att, Gen. Well, have they any more? 
Sir B. Shower. Yes, we have more. 

L. C. F. Well, you ſhall have them all in time. 

Sir B. Shower. My Lord, here is another Ob- 
jection, and that's this; Here is one Fact that they 


have laid, and that's the ad Overt-Act in this In- 


dictment, | 
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dictment, that conſented and agreed that 
Forty Men, OT theſe Four were to be Four) 
but do not lay it to be done traiterouſſy. T 
ſay Comſenſerunt Agreaverunt & Aſſenſerunt, but 
not proditorie ; and I never ſaw an Indictment that 
laid an expreſs Overt-Act, without repeating the 
Word again. If your Lordſhip pleaſes, the Words 
in the Indictment are thus; as to the firſt Overt- 
Act, it is laid in this manner; Et ad execrabilem 
Aſſaſſnationem illam exequend. at ſuch a Time and 
ſuch a Place proditorie tractawerunt propoſuerunt 
& Conſultaverunt de vijs modis & mediis, Sc. and 
then comes this which we except againſt ; & Con- 
ſenſerunt Agreaverunt & Aſenſerun quod Quadra- 
ginta Homines, &c. Now this is a plain diſtinct Act, 
and there is no proditorie to it ; and if ever they can 
ſhew me any Indictment, in which an Overt-Act 
was laid, of which they gave any Evidence, and it 
had not the Word proditorie in it, I am very much 
miſtaken. I am ſure, I never ſaw any ſuch. And 
it is not enough to ſay, that the Nature of the 
Thing is ſuch, as that it cannot but be a Treaſona- 
ble Act; but they muſt alledge it to be fo, by the 
expreſs Uſe of that Word, which the Law has ap- 
pointed to expreſs this Crime by. In the Caſe of 
an Indictment for Felony, if it be not faid Felony, 
it is not good. They are not to deſcribe that by 
Circumlocution, which is a particular Crime fixt 
by Law, they muſt uſe the Verba Artis, the 'Terms 
0 


Art, and no other: If your Lordſhip pleaſes it 


may be read. 

Mr. Sol. Gen. Let it be read if you pleaſe ; but 
take it in Engliſh, and it is no more than this, they 
did traiterouſly compaſs the Death of the King, 
and for that purpoſe they did traiterouſly meet, 
and conſult about the Ways and Means, and did 
conſent and agree that forty Men, Ec. 

Cl. of Arr. Reads, Et ad Execrabilem Horrendam 
Deteſtabilem Aſſaſſinationem Anglice Aſſaſſinati- 
on & Interfeftionem illam Citius exequendum & 
anno ac Diverſis aliis Diebus & vicibus apud pa- 
rochiam prædictam in Comitatu prædicto proditorie 
tractaverunt, propoſuerunt & Comſultaverunt de 
i js modis & mediis ac Tempore & Loco ubi quan- 
do qualiter & quomodo Dictum Dominum Regem ſic 
ex Inſidiis facilius Interficerent. 

Sir B. Shower. There is an End of that, now 

on. 

Mr. Att. Gen. No, Sir Bartholomew, you miſtake, 


there is no End of it, that's done at the ſame time 


with that which follows. 

Sir B. Shower. No it is not the ſame Overt-Act; 
but let him go on. 

Cl. of Arr. Et Conſenſerunt Agreaverunt & A. 
ſenſerunt quod quadraginta Hoinines Equeſtres. 

Sir B. Shower. Well, you need read no fur- 
ther for our Objection. We fay, there wants the 
Word Proditorie : For there are two Overt-Act 
the One is, that they traiterouſly did conſult o 
the Ways and Means, how to kill the King, and 
that Overt-A& we agree to be well laid : But 
then it ſays they conſented, and agreed that there 
ſhould be Forty Men, whereof theſe Four ſhould 
be Four, butdoes not fay they traiterouſly agreed ; 
are not theſe diſtin Acts? 

Mr. Phipps. Surely, My Lord, they are diſtin& 
Acts; for this Part of the Indictment upon which 
Sir Bartholomew grounds his Objection, is that 


Overt-A& of which the Liſt in Mr. Reœotuoad's that 


Caſe was urged by the King's Council, and agreed 
by the Court to be an Evidence. a 


Vor. IV. 


for High- Treaſon. 
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Then the Mr. Root wood came 
and r as it is in hi T a 
then afterwards the Court went on thus. 


Mr. Att. Gen. My Lord, the Obj 
Proditorie is not inſerted into that particular 
7 the Indictment, which ſhews their 
of the Four named in the Indictment 
Four. Now your Lordſhip obſerves how 
dictment runs, it is for Com and ni 
the Death and Deſtruction of 1 King z 
ſers forth for this Purpoſe, that to effect thi 
paſſing and Imagining, Proditorie tractave- 
runt & Conſultaverunt de wijs mediis & Modis, 
how they ſhould kill the King. Now that which 
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ſet forth, that traiterouſl did ſo agree of the 
Ways and Means, and — 
lar Means, that here muſt be proditorie again to 
that. This is ſuch a Conſtruction as I cannot but 
admire how it could come into any one's Head. 
It is Part of the Sentence ; for the other Part, as 
we have laid it, is not compleat before : It may 
it might be tufficient without ſetting forth 

rticular Ways and Means; but when it 

rth, it is Part of the Sentence, and refers 
firſt Beginning, 

L. C F. Aye ſure it does 
Mr. Att. Gen. I cannot tell what would 
have, unleſs they would have us repeat the Word 
hroditurie in every Line. 

Mr. Sol. Gen. Or before every Verb. 

Sir B. Shower. No, but I think it ought to be 
repeated at every Overt-Act. 

afrer that 


Mr. Conyers. If your Lordſhip 
have fe od Bae — 

Method and Way agreed upon at their Coniulta- 
tion, that forty Horſemen or thereabouts ſhould 
Pran 
to be Four, it on, Et Duilibet carum prodi- 
IT ED 
3 particular as poſſible can 
— char ny any 
when we have 'd that id trai 

treat, propoſe and conſult of the Means and Ways 
of killing the King, there we have done the Sen- 
rence and made that one Overt-Act. Now how 
is ws 1 Nr — Word = a y 
junction tive, enſerunt, Se. 
What is the Uſe of a Conj ion 
to convey the Force of the Words | 
Sentence to the Sentence following, and to 
vent the Repetition of every Word in the 
quent Sentence that was in the Precedent : Bur 


it is plain, the 
Act, and — ſubſequent Words are 


kn ge ork 


if ſhew me 
forth ſeveral Overt- Acts, and not 
ditorie ſet Overt-AR, then they 
my Objection. i the Word 


is 
to 
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690 154. The Trial of Charles Cranburne, 8. Will. III. 


am ſure they will agree that: And if it be ſo, 
then the other is a good Overt-Act too. For it 


is a diſtinct Thing from that which was a per- 


fect Sentence before; and it either requires a Like- 
iſe, or the Word Proditorie muſt be repeated. 
They have not ſo much as faid /imiliter Conſenſe- 
runt or ſimili mods; there is an (E) indeed, but 
that does not ſo couple the Sentences together, as 
not to make them diſtinct Acts. There are ſeve- 
ral Ets thorough the whole Indictment, but that 
does not, as Mr. Cowper would have it, couple all 
together to make one Overt-Act. 

Mr. Phipps. My Lord, if what Mr. Cowper fays 
be allow'd, (viz.) that the (S) makes it one in- 
tire Sentence, then there is no Overt-Act at all; 
for after the Treaſon alledg'd, the Clauſes are 
coupled to one another by an Et, and conſequent- 
ly by Mr. C-wper's Way of arguing the whole In- 
dictment is but one intire Sentence. 

I. C. J. I do not underſtand your Meaning as 
to that; they tell you Proditorie is alledged to the 
Conſulting, Contriving and Agreeing, then they 
tell you what was the ſubject Matter of that Con- 
trivance and Agreement to aſſaſſinate the King, 
and in order to that they agreed there ſhould be 
40 Men, is not that good enough, without Prodi- 
torie to every Line | 

Sir B. Shower. No, it is not ſaid in Ordine ad, 
there is no ſuch 'Thing ; but only they did con- 
ſult of the Ways and Means, and did agree that 
40 Horſemen ſhould do it, and afterwards did 
agree to provide Horſes and Inſtruments of War. 
Now that being with a Quodque, they ſay makes 
a new Overt-Act; but I cannot underſtand why 

uodgue is not as much a Copulative as Et, and 
the one ſhould not have the ſame effect as the 
other. 

I. C. J. Firſt it tells you there was a Conſult 
and Agreement to aſſaſſinate the King, and for 
the Accompliſhment of the ſaid Aſſaſſination, af- 
terwards ei/dem die & Amo Proditorie Traftave- 
runt & Conſultaverunt de vijs & modis, how they 
ſhould kill the King. 

Sir B. Shower. I hat is one Overt-Act, fay we, 
and there you ſhould ſtop. 

L. C. F. Et Conſenſerunt & Agreaverunt quod 
quadraginta Homines, &c. it is all at the fame time, 
and muſt be intended the ſame Conſult and Con- 
trivance ; that they conſulted of the Ways and 
Means, and then agreed ſo many Men ſhould be 
provided. | 

Mr. Phipps. No, My Lord, we ſay that is 
another Overt-Act. 

L. C. J. Treby. It ſeems to me to be a ſpecifying 
and particulariſing the Ways and Means, that they 
had conſulted of, and concluded on. 

Sir B. Shower. If it had been a ſpecifying, it 
had been much better to put in either then and 
there, or that this was the Reſult of the Conſulta- 
tion, 

L. C. J. Treby. It does ſeem to me fo, that it 
was the Reſult of the Conſultation, and it is well 
enough. 

L. C. F. You had better have fav'd theſe kind 
of Exceptions till the Trial was over. 

Sir B. Shower. But, my Lord, if there be one 
Overt-Act ill laid, I ſubmit it whether they can 
give any Evidence of that Overt-Act. 

I. C. 7. Treby. No doubt of that they cannot; 
but we think it is as well laid as it could be laid. 
I. C. F. Truly I am not well fatisfied, that it 


is neceſſary. after you have laid the Proditorie, as 


to the particular Treaſon, to lay it again to the 
Overt-Act. For the Overt-Act is but Evidence 
of the Treaſon : The Treaſon it ſelf lies in the 
Compaſſing, which is an Act of the Mind. 

L. C. J. Treby, You cannot Indict a Man of 
Treaſon for Aſſaſſinating or Killing the King, but 
you muſt in every ſuch Caſe frame the Indiment 
upon the Article for Compaſſing and Imagining the 
Death of the King ; which muſt be laid to be 
done traiterouſly. Then when afterwards You 
ſay the Perſon accuſed did wound him, or impri- 
ſon him, or conſult and agree to aſſaſſinate him 
or did actually aſſaſſinate him, theſe are but ſo 
many Overt- Acts of compaſſing the Death, and 


you having firſt ſaid that he did Proditorie compaſs 
and imagine the King's Death, you have thereby 


ſhewn that you charge him with a greater Of. 
fence than Felony (which my Lord Coke ſays is 
the Uſe of the Word Proditorie; ) and that being 
thus done, I do not apprehend it to be neceſſa 

that you ſhould add Proditorie to all the reſt of the 
following Particulars ; for they are only external 
Diſcoveries of the inward Treaſon; and more 
properly deemed to be Evidence of the Treaſon 
than to be the Treaſon it ſelf. F 

L. C J. The Treaſon is conſummate in the 
Intention, beſides the Words of the Statute make 
that the 'Treaſon, not the Overt-Act, that is but 
Evidence, and ſo it was held, (not upon this Ex- 
—_— but upon the Reaſon that my Lord ſpeaks 
of ) in the Caſe of the Regicides of King Charles the 
Firſt, That the Indictment ſhould not be for kil- 
ling the King, but for compaſſing and imagining 
his Death, and the Killing was alledg'd as an 
Overt-Act. | 59 

Sir B. Shower. It muſt be ſo if it were for levy- 
ing of War. "OP 

L. C. F. Moſt true; for levying the War is the 
Treaſon, but in this Caſe we think it is no Excep- 
tion. 

Mr. At. Gen. 'Then let us have the Fifth. 

Sir B. Shower. 'Then, my Lord, here is another 
Thing. It is a Queſtion whether there be any 
Overt-Act preſented by the Jury at all. The In- 
dictment ſays, Furatores pro Domino Rege praſen- 
tant, that they as falſe Traytors did compals the 
Death of the King, and the Slaughter of his Sub- 
jects, and they did meet, and conſult, and agree 
how to do it, Et iidem Chriſftophorus Knightly 
and the reſt, to fulfil their faid traiterous Intenti- 
ons and Imaginations did, afterwards, the tenth 
of February, buy Arms and Horſes. Now our 


. Objection is, That it does not appear, that any 


one of theſe Overt-Acts are the Preſentment of the 
Jury ; with Submiſſion they ought to have begun 
it again, either with a Quodgue, or ſomething that 
ſhould have referred it to the firſt, Furatores præ- 
ſentant, or elſe they muſt have begun quite again, 
with of + ogg Ulterius praſentant, and not have 
coupled them as this is with an Et. The moſt 
Forms begin with an ulterius praſentant, but here 
we find no Overt-A& is ſo introduced. They 
might preſent Part, and not preſent the other Part, 
for any Thing that docs appear. Every Thing 
ought to be laid poſitively, as the Jury's Dictum; 
it may be only the Clerk's Saying, and not the 
Jury's, for any Thing that does appear. Your 
Lordſhip remembers the Caſe of the King and 
Trobridge upon a Writ of Errour to reverſe a 
Judgment for erecting and continuing a Cottage 
againſt the Form of the Statute; now Contra for- 
mam Statuti was in the Beginning of the Indict- 


ment, 
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ment, but not in the Concluſion; to the erecting 


but not the continuing. And though there was 
there Juratores ulterius dicunt, it was not ſuper Sa- 
cramentum ſuum, and they did not ſay, he did 
continue it againſt the Sratute z and there being no 
formal Preſentment, that he maintain'd the Cot- 
tage notwithſtanding the Act, Es did not ſo cou- 
ple it to the firſt Part, as to make it a good Pre- 
ſentment. So we ſay in this Caſe, this is a Fault; 
and different from all the common Forms ; there 
ought to be a direct Preſentment of each Overt- 
Act, and not coupled by an Et. For As will 
not do it; for it is a diſtinct Overt-Act 
one, and ſhould have been Et quod Cunſulta veruni, 
gduodgus Agreaverunt, that a certain Number 

would do ſo and ſo; and to be ſure, it ſhould have 
been ſo at the laſt Overt- Act, which is only, Et 
iidem Chriflophorr's Knightly, &c. did buy Arms and 
Horſes. Now this laſt Et, being a Jooſe Con- 
junction Copulatizve, in common hr to 
refer to that which they had agreed upon, for that 
is laſt mentian'd there, and the natural Senſe 
leads thither, and not to the Beginning of the Bill 

uratores præſentaut quod, 

Mr. Phipps. I ſhall not trouble your Lordſhip 
further, they ought to have put in a Pyodgue, or 
an Ulterius praſentant. 

Mir. Att. Gen. Where would you have the Qgad- 
que, or the Ultcrius praſentant f 

Mr. Phipps. Either to every Overt-Act, or at 

leaſt to that laſt. | 

Mr. Att. Gen. The Indictment ſets forth, that 
they committed ſuch, and ſuch a Treaſon; Their 
Objection is, that Quodque is not put into every 
Overt-Act; and our Anſwer is, that the firſt Quad 

overns all that relates to that Treaſon. It may 
Le if there were two diſtinct Treaſons in the In- 
dictment, when you come to ſet forth the Second 
Treaſon, you ſhould ſay Furatores ulterius præſeu- 
tant the Second Treaſon ; but the Overt-Acts to 

rove the ſame Treaſon, arc all Parts of that 
— and make but one Species of Treaſon, 
which is the Imagining the Death of the King. 
There's the Treaſon; and to bring it to paſs, 
did ſo, and ſo: This, my Lord, muſt be Part of the 
Finding of the Jury as well as the Treaſon it ſelf, 
of which theſe are the Overt-Acts. But then if 
you will lay the levying of War in the fame In- 
dictment, then it may be you muſt oy ns 
ulterius preſentant quod, &c. But it been a 
ſtrange Abſurdity to ſay, Furatores ulterius præ- 
ſentant, ſuch and ſuch Overt-Acts: For the Overt- 
Act is not a further Inditment, but only a ſet- 
ting forth that which is Evidence, upon which 
they found the Indictment for 'Treaſon. 

Mr. Sol. Gen. What the Indictment fays, is as 
direct Affirmation as can be all of the Pre- 
ſentment of the Jury, that the Priſoner and others 
did compaſs and imagine the Death of the King; 
and to bring it about, they did conſult together, 
and did to make uſe of ſuch and ſuch 
Means, and were to have a Pa 
they bought rug and Horſe 
not repeat quodque, or ulterius praſentant to 
every one of thoſe Sentences, — 1 44 Gn 
ſo, and that they did fo and fo, Now 1 
fain know the Difference between Say in 
they did ſuch a Thing, and Saying, and 
did ſuch a Thing. That's all the Difference 
they think to overturn this Indictment for. 


omitting of a Furatores ulterius præſentant, ce 
—_ is noting ; for the firſt 15% runs 
| VOL, AV. 
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through the whole Indi&ment, and there does 


not need an Ulterius. 


Sir B. Shower. Certainly there ſhould have been 
a at leaſt, 


and that is, for Compaſſing the Death 

more to 
ve more ; for it 
Indictment more enthe. As 


of Treaſon, 


have but one rod, 
makes the 


2 


| 


to be nought: For 
crecting a co coutra for- 
mam Ytatuti, again, 
2 wherius x /ent was conti- 
High- 
and the 
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Mr. Phipps. I have ſeen ſeveral Precedents of 


Indictments, where the ſeveral Overt- 


Mr. At. Gen, I believe it is hard to find 
Indictments in the ſame Words: I am fixe 
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L. C. J. Have you a Mind to go on with the 
Trial, or to go to Dinner ? 

Mr. At. Gen. I believe your Lordſhip can try 
but one more to Night, and that may be as well 
after Dinner as before. 

L. C. F. Well then, adjourn till 5 a-Clock, and 
in the mean time, you Keeper, knock off the Pri- 
ſoners Fetters. | 

Keeper. 'They ſhall, my Lord. 

Then the Court adjourned till 5 a-Clock in the 
Afternoon, it being then about 3. 


Poſt Meridiem, the 21ſt of April,-96. 


The Court returned, and was reſum'd 


about 6 in the Evening. 


Cl. of Ar. Keeper of Newgate, bring Charles 
Cranburne to the Bar, (which was done.) Charles 
Cranburne, hold up thy Hand (which he did.) 
Thoſe good Men that you ſhall hear called and 
perſonally appear, are to paſs between our Sove- 
reign Lord the King and you, upon Trial of your 
Lit and Death ; and therefore if you will chal- 
lenge them or any of them, your Time is to ſpeak 
unto them as they come to the Book to be ſworn, 
and before they be ſworn. 

Cranburne, My Lord, 
have Pen, Ink, and Paper. 

Court. Aye, Aye. (He had them.) 

Cl. of Ar. Where is George Ford ? 

Cryer. Vouz Avez. | 

Cranburne. I challenge him, 

Cl. of Ar. William Underhil. 

Cranburne. I challenge him. 

Cl. of Ar. William Withers. 

Cranburne. I challenge him. | 

Mr Phipps. If your Lordſhip pleaſes, thoſe 
that were of the laſt Jury I hope ſhall not be calld 
of this Jury : 'This Priſoner being tried upon the 
fame Indictment the Jaſt was. 

L. C. J. If they be not, it ſhall be in Eaſe to 
them, but it is not in Favour of you. 

Mr. Phipps. We humbly conceive, having given 
their Verdict upon the fame Indictment, they are 
not ſuch Wen Perſons, as the Law intends 
they ſhould be, and think it is good Reaſon they 
ſhould not ſerve upon this Jury. 

L. C. F. What though it be upon the ſame In- 
dictment? the Evidence is not the fame ; for they 

are diſtin& Offences. . 

Mir. Phipps. I do not know whether it be a good 
Cauſe of Challenge, but ſubmit it to your Lordſhip. 

L. C. J. Well, you may doubt of it if you 
pleaſe, and try the Exception. 

Cl. of A. Thomas Trench. 

Crauburne. I challenge him. 

Cl. of Ar. John IW/olfe. 

Cranburue. I challenge him. 

Cl. of Ar. Fames Bodington. 

Cranburne. I challenge him. 3 

Cl. of Ar. Fonathan Andrews. (He did not ap- 
pear.) John Raymond. 7 

Cranburne. I challenge him. 

Cl. of Ar. George Hawes. 

Cranburne. 1 allen him, 

Cl. of Ar. Francis Barry. 

Cranburne. I challenge him. 

Cl. of Ar. Arthur Bailey. 

* I challenge him; he was upon the 
ury. 

LE F. That is no Reaſon ; Will 

lenge him peremptorily ? 


I humbly defire I may 


you chal- 


Cranburne. T do challenge him. 
Cl. of Ar. John Caine. | | 
Cranburne. I do not except againſt him, 

CI. of Ar. Hold Mr. Caine the Book, Cryer. 

Cryer. Look upon the Priſoner, Sir. You ſhalt 
well and truly try, and true Deliverance make 
between our Sovereign Lord the King and the 
Priſoner at the Bar, whom you ſhall thaye in 
Charge, and a true Verdict give, according tg 
your Evidence, ſo help you God. | 

Cl. of Ar. Thomas Glover, - 

Cranburne. I challenge him. Enn 

Cl. of Ar. Dormer Sheppard. (He did not ap- 
pear.) George  Tredway. (He did not appear.) 
Matthew Bateman. (He did not appear.) Timothy 
Thornbury. 

Crauburne. I challenge him. 

Cl. of Ar. James Partherich; 

Cranburne. I challenge him. 

Cl. of Ar. Thomas Freeman. (He did not ap- f 
pear.) Robert Bredon. r aa 

Cranburne. I do not except againſt him. (He 
was ſworn.) | F OL JO DO 5 

Cl. of Ar. Foſeph Bliſſet. 

_ Cranburne. I challenge him. 

Cl. of Ar. Timothy Lanno. (He did not ap- 
pear.) John Harris. (He did not appear.) Job 
Billiers. 4 | * | 

Cranburne. I have nothing to ſay againſt him 
He was ſworn.) . : _ 

Cl. of Ar. Richard Bourn. 

Cranburne. I do not except againſt him. (He 
was ſworn. ) 

Cl. of Ar. George Carter. (He did not appear) 
Francis Chapman. 7 

Cranburne. T challenge him. 

Cl. of Ar. Alexander Forth. 

Cranburne. I challenge him. 

Cl. of Ar. — Roberts. | 

Cranburne. I have nothing to fay againſt him, 
( He was ſworn.) * 4 

Cl. of Ar. Thomas Playſtead. 

Cranburne. T challenge him. 

Cl. of Ar. William Allee. 

Cranburne. T challenge him. 

Cl. of Ar. John Marſh. (He did not appear) 
Andrew Cook. L 

Cranburne. I do not except againſt him. (He 
was ſworn.) 

Cl. of Ar. Join Hall. 

Cranburne. I challenge him: 

Cl. of Ar. William Partridge. 

Crauburne. J challenge him. 

Cl. of Ar. Peter Levigne. 

Cranburne. I challenge him. 

Cl. of Ar. Thomas Moody. 

Cranburne, I challenge him. 

Cl. of Ar. Richard Belinge. 

Cranburne. I challenge him. 

Cl. of Ar. Thomas Evans. 

Cranburne. T do not except againſt him. (He 
was ſworn.) | 

Cl. of Ar. Thomas Ramage. 

Cranburne. I have nothing to ſay againſt him. 
( He was ſworn.) 

Cl. of Ar. Edward Townſend. 

Crauburne. I challenge him, 

Cl. of Ar. William Gunſon. 

Cranburne. I challenge him. 

Cl. of Ar. Philip Wightman, 

Crauburne. I tay nothing againſt 
was ſworn} 


- 


him. (He 
«Ch. of Av. 
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Cl. of Ar. Fobn Wyborne. ' 
Sir B. Shower. I hope ? 


ou 
the Challen Mr. Hardi ſtey. 
L. C. A 3 you ſhould take care of the 


Challenges, who are his Council ; if he had no 
Council; we wou'd take care of him. 
* Cryer. Here is Mr. //yborne, What ſay you to 
im? 
Cranburne, I have nothing to ſay. (He was 
ſworn.) | - 
Sir B. Shower. T hope your Lordſhip will alſo 


be of Council for him. 
I. C. 7. We are to be equal and indifferent be- 


tween the King and the Priſoner: But you that 
are now his Council by Law, ought to take care 
that he loſe no Advantage. 

Cl. of Ar. William Strode. 

Cranburne. I have nothing to ſay againſt him, 
C He was ſworn.) | | 

Cl. of Ar. Daniel Byfield. CHe did not appenr.) 
Benjamine Noble. (He did not appear.) 
White. . ; 

Cranburne. 1 do not except againſt him. (He 
was ſworn.) ſe 

Cl. of Ar. os Jolu Caine. 

Cryer. One, We. 

Cl. of Ar. Thomas Ii bite. 

Cryer. Twelve good Men and true, ſtand to- 
gether, and hear your Evidence. 


The Names of the Twelve Sworn were theſe, 


2 Caine, Eſq; ) Thomas Evans, Gent. 

obert Bredon, Eſq; | | Thomas Ramage, Gent. 

2 Billers, Eſq; 2 Philip Wightman, Gent. 
ichard Bourn, Eſq; | ohn H'zborue, Gent. 


Nich. Roberts, Gent. illiam Strode, Gent. and 
Andrew Cook, Gent. } | Thomas White, Gent. 


C. of Ar. Cryer, make Proclamation. 

Cryer. Oyez. Ifany one can inform my Lords 
the King's Juſtices of Over and Terminer, the 
King's Serjeant, or the King's Attorney General, 
before this Inqueſt be taken of the High- Treaſon, 
whereof the Priſoner at the Bar ſtands Indicted, 
let them come forth and they ſhall be heard; for 
now the Priſoner ſtands at the Bar upon his Deli- 
verance: And all others that are bound by Recog- 


dence, or elſe 

L. C. F. Mr. Attorney, Do you thi 
— 1 the eos Gola 

3 That is according as this holds, 
my Lord. 

L. C. J. I ſpeak it for the Eaſe of the 
that 2 be diſpatched, and not — 
another Day. 0 

Mr. At. Gen. I t we cannot more 
than this to Night. eh: 

IL. C. J. Well it is no great Matter, it will be 
but a Morning's Work; it imay be too a 
Streſs and a Hurry to do any more to Night; and 
therefore we will diſcharge the Jury for to Ni 
22 7 not iworn; but we w 

e to Morrow Morning by Seven a Clock 
and therefore pray — bs fon carly. g 
Cf Ar. C Cranburne Hold up thy Hand. 
(which he did.] You that are ſworn upon the 
Priſoner, and hearken to his Cauſe. He ſtands 
indicted by the Name of Cl1arles Crauburne, late 
of the Pariſh of St. Paul Covent-Garden, in the 
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for High-Treaſon. 
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and every one of them traiterouſly took upon 
himſelf to be one) with Guns, Muskets, and Pi- 
ſtols, charged with Gun-powder and Leaden Bul- 
gets, and with Swords, Rapiers, and other Wea- 
ons, Armed, ſhould lie in wait, and be in Am- 
buſh our {aid Lord the King, in his Coach being, 
when he ſhould go abroad, to ſet upon; and 
chat a certain and competent Number of thoſe 
Men ſo armed, upon the Guards of our faid 
Lord the King, then attending him, and being 
with him, ſhould ſet upon, and them ſhould fight 
with, and overcome ; whilſt others of the ſame 
Men ſo armed, him our ſaid Lord the King ſhould 
Aſſaſſinate, Slay, kill, and Murder. And they the 
Aid Chriftopber Knightly, Robert Lowick, Ambroſe 
Rookwood, and Charles Cranburne, the Treaſons, 
and all their treaſonable Intentions, Purpoſes and 
© Contrivances aforeſaid to execute, — ful- 
fil, and bring to effect, afterwards, (to wit) the 
aforeſaid Tenth Day of February, in the Seventh 
| Year aboveſaid, at the Pariſh aforeſaid, in the 
County aforeſaid, divers Horſes, and very many 
Arms, Guns, Piſtols, Swords and Rapiers, and 
other Weapons, Ammunition, and Warlike 
5 Things, and Military Inſtruments, falſely, ma- 

liciouſly, ſecretly and traiterouſly did obtain, buy, 
- gather together, and procure ; and to be bought, 
obtained, gathered together, and procured, did 
cauſe, with that Intent them in and about the de- 
teſtable, horrid, and execrable Aſſaſſination, Kil- 
| Ling, and Murder of our faid Lord the King that 
now is, as aforeſaid, to be usd, imploy'd, and 
beſtowed : And the fame Premiſſes the more ſafely 
and certainly to execute, do, and perpetrate, the 
aforeſaid Chriſtopher Knightley, with one Edward 
King (late of High-Treaſon, in contriving and 
| — the Death of our ſaid Lord the King 
that now is, duly convicted and attainted) by the 
Conſent and Aſſent of divers of the Traitors and 
Conſpirators aforeſaid, the aforeſaid Tenth Day 
of February, in the Seventh Year aforeſaid, trai- 
terouſly did go, and came unto the Place propo- 
| ied, + Oo ſuch intended Aſſaſſination, Killing, 
and Murdering of our faid Lord the King, by ly- 
ing in wait, ſhould be done, perpetrated and com- 
mitted, to view, ſee, and obſerve the Conveni- 
ency and Fitneſs of the ſame Place for ſuch lying 
in wait, Aſſaſſination, and Killing, there to be 
done, perpetrated and committed ; and that Place 
ſo being ſeen and obſerved, afterwards, to wit, the 
fame Day and Year, his Obſervations thereof to 
ſeveral of the ſaid Traitors and Conſpirators did 
relate and impart, to wit, at the Pariſh aforeſaid, 
in the County aforeſaid ; and the ſaid Charles 
- Cranburne the ſame Day and Year there, in order 


to the fame — horrid, and deteſtable Aſſaſſi- 


nation and Killing of our ſaid Lord the King, by 
the Traitors and Conſpirators aforeſaid, the more 
readily and boldly to execute, perpetrate, and 
commit, adviſedly, knowingly, and traiterouſly 
did bear and carry among divers of theſe 'Trai- 
tors and Conſpirators forward and backward 
from ſome to others of them, a Liſt of the Names 
of divers Men of them who were deſigned and 
appointed our faid Lord the King, ſo as afore- 
Kid, by lying in wait, to Kill and Murder, againſt 
the Duty of his Allegiance, and againſt the Peace 
of our ſaid Sovereign Lord the King that now is, 
his Crown and Dignity, and againſt the Form of 
the Statute in that Caſe made and provided. 
Ypon this Indictment he hath been arraigned, and 
Mereunto hath pleaded not guilty, and for his 


© KL 
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Trial hath put himſelf upon God and his Coun. 
try, which Country you are ; your Charge ig 
to inquire, whether he be guilty of the High- 
Treaſon whereof he ftands indicted, or not 
guilty; if you find him Guilty, you are to 
inquire what Goods or Chattels, Lands or Te. 
nements, he had at the Time of the High- 
Treaſon committed, or at any Time ſince ; If 


you find him nor guilty, you are to enquire whe. 


ther he fled for it; if you find that he fled for 
it, you are to enquire of his Goods and Chat- 
tels, as if you had found him guilty ; if you find 
him not guilty, nor that he did fly for it, you 
are to ſay ſo and no more: And hear your yi. 
dence. | 

Mr. Afontague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury; this is an In- 
dictment of High-Treaſon that is found againſt 
four Perſons ; but the particular Treaſon againſt 
the Priſoner at the Bar, is for Oompaſſing and 


Imagining the Death of the King, and endea- 


vouring to ſubvert the Government, and enſlave 
the Nation to Lewis the French King: And the 
Indictment ſets forth, that the Priſoner at the 
Bar did for this purpoſe meet and conſult with 
ſeveral falſe Traitors to the King and Govern- 
ment, of the Ways, Manner, and Means how 
_ the un and Place —_ = where to Af- 

mate the King; and at they agreed that 
forty Horſemen ſhould — Sg * ſet up- 
on the King in his Coach, as he returned from 
Hunting; ſome to attack the Coach, while others 
ſet upon the Guards. The Indictment does fur- 
ther charge him with getting Horſes and A 
and particularly with carrying a Liſt of the Af 
ſaſſinators from one to another. Theſe are the par- 
ticular Things charged in the Indictment, and to 
this Indictment he has pleaded not guilty; if 
we prove the Fact, Gentlemen, we don't doubt 
your Juſtice. 

Mr. At. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury; the Priſoner at the 


Bar, Charles Cranburne, is Indicted for High- 


Treaſon, in compaſſing and imagining the Death 
of the King. Gentlemen, the Overt-Acts laid 
in the Indictment to prove the Priſoner guilty 
are, That he was at ſeveral Meetings and Con- 
ſultations about the Manner of putting this De- 
ſign in Execution; at which Meetings it was 
agreed, that there ſhould be about forty Horſe- 
men in Numberprepar'd, and arm'd for that Pur- 
poſe, and they did provide Horſes and Arms for 
that very Thing, and did agree to put it in Execu- 
tion. | 

Gentlemen, the Evidence that you will hear 
produced againſt the Priſoner at the Bar will be 
of this Nature. You will hear from the Wit- 
neſſes, that about Chriſtmas laſt, or the Begin- 
ning of Fanuary, Sir George Barclay, did come 
over from France from the late King James, to 
whom he was an Officer in his Guards, with a 
Commiſſion for attacking the Prince of Orange, 
or levying War upon his Perſon. He came over 
about that Time, and ſeveral Troopers of the 
late King Fames's Guards, to affiſt him in that 
barbarous Conſpiracy. When Sir George Barclay 
came over, he did acquaint with this Deſign ſe- 
veral Perſons in England, that he thought proper 
to be Accomplices with him in it ; particularly 


Capt. Porter, Mr. Charnock, Sir William Perkins 


and ſeveral others whoſe Names you will hear of, 
and they had ſeveral Meetings about it the: Be- 
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inning of February, at Capt. Porter's Lodgings, 
— the Nogg's-Head in Covent-Garden, at the Suu 
Tavern in the Strand, at the Globe Tavern in 
Hatton-Garden, and ſeveral other Places where 
they conſulted in what manner they might attempt 
at accompliſh this bloody Deſign. 

Gentlemen, you will hear, that at theſe Meet - 
ings it was propos'd, that ſhould do it by 
Ambuſcade as the King came from Richmond a 
Hunting, whither he uſed to go upon Saturdays : 
Others were for doing it on this Side the Wa» 
ter. And ſo their Opinions being divided, it was 
thought neceſſary to find out and ſettle which was 
the beſt Place; and in Order thereunto they em- 
ploy'd Capt. Porter, Mr. Knightley, and Mr. King 
(who was executed) to view the Ground, and ac» 
cordingly they went, and pitch'd upon the Lane 
between Brentford and Tirnham-Green for this 
Purpoſe, as the moſt convenient Place : And ha- 
ving ſo done, they came back, and gave an Ac» 
count to thoſe that had appointed to meet em, to 
hear the Succeſs of their Expedition, at the 
Nagg's-Head in Covent-Garden, and in that Place, 
you will find by the Evidence, that thoſe Perſons, 
who were the Heads of the — under- 
took to find their ſeveral Proportions of Men, for 
whom they would undertake, that would go with 
them, and be concern'd in this Deſign. Sir George 
Barclay was to furniſh about twenty, He had 
the Command of the Troopers that came from 
France, and thoſe other Officers that came thence, 
were under him. Capt. Porter was to furniſh ſe- 
ven, Charnock was to furniſh eight, Sir #lliam 
Perkins was to furniſh five Horſes and three Men, 
and, I think, Lowick was to furniſh ſome more 
In the whole Number they reckon'd there ſhould 
be about forty. 

It will appear, Gentlemen, that the Priſoner at 


the Bar, Mr. Cranburne, was one of the Men that 


Capt. Porter undertook to get, and engage in this 
Deſign ; and accordingly Capt. Porter did acquaint 
Mr. Cranburne with it; and he did undertake to 
be one, and to be ready to go with him, and be 
concerned in this Aſſaſſination, You will find he 
was acquainted with it about the 14th of Febri- 
ary, the Day before the firſt Lime that they in- 
tended to aſſault the King: Then he did under- 
take and agree to prepare himſelf againſt the next 
Day. 'The next Day, which was the 15th of 
February, they had ſeveral Meetings, and they 
were making Preparation in Order to go out. 
It happen'd, by great Providence, his Majeſty did 
not go abroad that Day, and thereupon they dif- 
pers'd themſelves ; but they had Meetings after- 
wards, at which Mectings the Priſoner was 
ſent, with Capt. Porter, Mr. Pendergraſs, La 7 
and ſeveral others that were concerned in 
Conſpiracy, particularly the 21ſt of February, the 
Day before the ſecond Time they were to have 
put this in Execution, Capt. Porter being at 
the S$un-Tavern, with ſeveral other Gentlemen, 
and they reſolving to have it executed the next 
Day, if the King went abroad ; Capt. Porter ſent 
for Cranburne, and Keys that was executed, and 
Kendrick and Sherborn, four of thoſe that he had 
undertaken for, (of whom, I fay, Cranburne, the 
Priſoner at the Bar, was one) and then he ac- 
quainted em that they were reſolvd to go on 
with it the next Day, And then they agreed to 
be in a Readineſs accordingly. The next Day the 
Priſoner, with ſome others, met at Mr. Porter 
where they were preparing to go out and — 


for High- Treaſon. 
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Gardes, whither he was to come to me; he did 
fo, and he brought back the Liſt of my Men, 
with the Liſt of Mr. Charnock's Men written un- 
derneath it, and at the fame Time News was 
brought that the King did not go abroad that Day. 

IL. C. J. You ſay, that before the Aſſaſſination 
was ſet on foot, you imployed him to buy Arms 
and Horſes. * IN" 

Capt. Porter. My Lord, I acquainted him with 
it the Friday before the firſt Saturday. 

ne f You ſaid before the Aſſaſſination you 
imployed him to buy Arms: When was that ? 

Capt. Porter. I ſaid before the Aſſaſſination was 
on foot I imployed him to buy Arms. I told 
him I was to be a Captain in Colone] Parker's 
Regiment, and promiſed to make him my Quar- 
ter-Maſter. | 

L. C. J. How long ago was this? Was it a 
Week before the Aſſaſſination was on foot? 

Capt. Porter. He has known of my being a 
Captain in Colonel Parker's Regiment this two 


Years. 
Mr. Att. Gen. I do doubt my Lord, he does 


not diſtinguiſh the Times when he bought the 


Arms, and when the Aſſaſſination was. 
I. C. F. Yes, yes, he does now; I miſappre- 
hended him at firſt, and thought he ſaid he had 
imployed him to buy Arms a Week before the 
Aſſaſſination was on foot; but he ſays it was a 
longer Time. 

Mr. Att. Gen. I deſire my Lord, he may be 
ask'd what Time he bought Arms before this Aſ- 
ſaſſination: When was the laſt Time he bought 


Arms; 
Capt. Porter. It was ſeveral Months before the 


Aſſaſſination. | 
Mr. At. Gen. Was it within a Year before it. 
Capt. Porter. Yes I believe it was within a Year. 
I gave him ſeveral Times Money for that pur- 
poſe, in all above ten Pounds, and he told me, 
one with another, he had bought ten Caſe of 
Piſtols, and kept them in the Houſe till there 

were Occaſion. 

Mr. At. Gen. How long ago is it? 

Capt. Porter. J believe about a Year; within 
a Year. 

Mr. At. Gen. When did you firſt acquaint him 
with the Aſſaſſination ? Dn 

Capt. Porter. Preſently after Sir George Barclay 
acquainted me with it, I ſent to him, to deſire 
him to get the Piſtols clean and ready. 

Mr. At. Gen. Did you tell him of the Deſign ? 
Capt. Porter. I told him there was a Deſign on 
foot, and I would tell him more when I ſaw him 
next; and ] defir'd him to get the Swords from 
the Sword-Cutlers, and the Piſtols clean and rea- 
dy. And I met him afterwards, and told him 
of the Deſign, and that we intended to do it on 
Saturday the fifteenth ; and he engaged to be 
ready and make one. On the Friday before the 
twenty-ſecond he went with me to the Cock-pit, 
and there we met with one Mr. Gusn, and I ask'd 
him if he knew where any good Hackney-Horſes 
might. be had ? He faid he believed he did ; and 
I ſent Cranburne with him, and he came back, 
and told me he had found two or three out in 
Bloomsbury. | | 

L. C. 7. Look ye, Capt. Porter, you muſt not 
ſpeak ſo faſt, it is impoſſible to underſtand fo 
much Matter as you deliver without diſtinguiſhing 
of Times. You faid, that ſome long Time before 
the Aſſaſſination was on foot you ſent him to buy 
Arms, for what Purpoſe were thoſe Arms? 


Mr. At. Gen. My Lord, he has told you—. 

J. C. J. Pray let me hear it from him again. 

Capt. Porter. I ſay, my Lord, he knew of my 
being a Captain in Colonel Parker's Regiment this 
two Years. | 1 

L. C. F. But what were thoſe Arms for that he 
bought ? — 

Capt. Porter. To be ready againſt King James 
landed, which was deſigned ſeveral Times. 

L. C. F. Why, now you make the Matter clear 
to me. | 

Mr. At. Gen. My Lord, that is not the Thing 
we go upon, that is but introductory to the Buſi- 
neſs that we are now a Trying. Therefore we 
deſire to know of him: Captain Porter, when 
did you firſt acquaint Cranburne of the Aſſaſſina- 
tion of the King ? 

Capt. Porter. As ſoon as Sir George Barclay ac. 
quainted me with it, and deſired me to get what 
Men I could to effect it, I ſent for Cranburne to 
my Lodgings in Norfo!k-/ireet, and he came to 
me one Morning; and I told him there was a 
Deſign on foot, and I would tell him more of it 
afterwards. | 

Mr. Sol. Cen. When was it that Sir George Bar- 


\ 


clay acquainted you with it? 
Capt Porter. About the latter End of Januar). 
Mr. At. Gen. And what ſaid he to it when vou 


acquainted him with it ? | 
Capt. Porter. He did agree to go with me, 
and I promiſed to furniſh him with Horſe and 


Arms; and on Friday before the fifteenth I ſent 


him with three Caſe of Piſtols to Sir Milliam Per- 
kins, to furniſh the three Men he was to mount 
with his own Horſes. F 

L. C. F. Who was to have thoſe three Caſe of 
Piſtols. 

Capt. Porter. Sir William Perkins was, and he 
carried them to Sir H/illiam Perkins's. : 

Mr. At. Cen. How long was this, do you fay, 
before the Aſſaſſination was to have been? 

Capt. Porter. It was Friday before the fifteenth. 

Mr. At. Gen. That was before the firſt Time 

that it was to have been done. | 

Capt. Porter, Yes; and Friday before the laſt, I 
ſent him to look after the Horſes that Gunn faid 
he believed he could help me to, and he came to 
me to the Sun-Tavern in the Strand, and told 
me he and Jeffery Gunn had found three Horſes 
in Bloomsbury, and I came out of the Room 


where I was with Sir George Barclay and others, 


and there was Kendrick, and Keys, and Cranburne, 
and I told them we were reſolved to put it in Exe- 
cution the next Day. 

Mr. At. Gen. Well, pray what Diſcourſe had 
you with him the next Day ? 

Capt. Porter. 'The next Day, the 22d, he came 


to my Lodging at Maiden-Lane, and I ſent him 


to Sir William Perkins for a Note for the two 
Horſes, that I was to mount of his: He came 
back and told me he knew where to have them, 
and that Captain Charnock was affraid we ſhould 
not have our Compliment of Men, and deſired 
me to ſend him an Account what Men I could 
bring, which I did by Mr. Cranburne, and being 
to go to the Blue-Poſts, ordered him to bring it 
to me thither, and he did bring it back to me to 
the with Captain Charnock's Liſt under- 
neath. 

Mr. Sol. Gen. Pray Captain Porter, was there 


any Body preſent when you ſent the Liſt, and 


the Priſoner brought it hack to you? 


Capt. 
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clay been in Town, before 
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Capt. Porter. Yes there was Mr. La Rie, and 


Captain Pendergraſs, and Mr. King, I know of 


none ele. 
Mr. At. Gen: Pray do you remember what 


Healths were drunk after you heard the King was 
not to go abroad ? | 

Capt. Porter. I don't remember what Healths 
were drunk that Day particularly, but whether it 
were Thurſday or Friday, (I cannot tell particu- 
larly the Day) We drank a Health to the ſqueez- 
ing of the Rotten Orange upon the next Saturday, 

Mr. At. Gen. Who was preſent that Day when 
that Health was drunk ? 

Capt. Porter. Mr. Cranburne was there preſent 
at that Time, and did drink the Health, 

Mr. Cooper. Pray, Sir, did he meet you by Ap- 
pointment on Saturday the 15th, or was it by Ac- 
cident ? | | 

Capt. Porter. By Appointment, as all the reſt 
did, to get ready as all the reſt did, to go upon 


the Deſign; and ſo it was both ay an 


Sir B. Shower. If they have done with Mr. 
Porter, we would ask him a Queſtion or two for 
the Priſoner: We deſire to know when it was that 
thoſe Arms were bought that he talks of: For we 
muſt acknowledge that Mr. Crauburne heretofore 
went upon. ſeveral Meſſages for Capt. Torter , 
When was that buying of Arms? 

Capt. Forter. I tell you 1 cannot exactly tell 
the Month. 

Mr. Cranburne. Do you remember the Year? 

Capt. Porter. I believe it was leſs than a Year 
before the Aſſaſſination was on Foot. 

Mr. Cranburne. If you remember, Sir, it was a 
Month before Col. Parker was put in the 'Tower, 

Capt. Porter It was ſeveral 'Times, I cannot 
tell the particular Times. 

Sir B. Shower. My Lord, I deſire to know 
when he firſt communicated this Deſign to Mr. 
Cranburne, and who was by, and where it was. 

Capt. Porter. I told you I ſent for Mr. Cran- 
burne one Day in the Week before the 15th, and 
he came to me at my Lodging in Nerfolk-ſtreet, 
and I acquainted him that Sir George Barclay was 
come, and there was ſuch a Deſign on Foot; and 
I deſired him to get thoſe Piſtols that he had of 
mine ready, and cleaned; that they might be 
ready for the Execution, 

Sir B. Shower. What Day was that ? 

Capt. Porter. One Day in the Week before 
the 15th, 

Mr. Cranburne. Did you ever name Sir George 
Barclay to me in your Life? 

Capt. Porter. Yes I did, I toid you he was come 
from France. 

Mr. Cranburne. Where was that, at Mr. 

Capt. Porter. In Norfolk-ſtreet, where I lay? 

Mr. Cranburne. Who was by? | 

Capt. Porter. No Body but my ſelf. 

Sir B. Shower, Upon what Occaſion did you 
meet there ? 

Capt. Porter. I ſent for him to my Lodging. 

Sir B. Shower. How long had Sir George Bar- 
t Time ? 

Capt. Porter. J cannot tell the Time when he 
came to Town. 

Sir B. Shower. How was it after he came 
to Town before you ſaw him? Had you ſeen him 
a Week or a Fortnight before? Pray recollect 
your ſelf. | 
Capt. Porter. I told you that the firſt Time I 


heard of him, was the latter End of Jauuary; 
Vor. IV. 


for High-Treaſon. 


Capt. Charnock told me he was come, but I was 
then ſick of the Gour. 
Sir B. Shower. Now then 1 would defire to 
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know, who was by, upon the Frido before the 
22d, at the un- Iavern in the Lraud, when you 
and Mr, Crauburue were there ? 

Capt. Porter. I did tell you, Sir. | 

Sir B. Shower, I defire to know, whether there 
was any Body beſides Mr. Crauburnue, Kendrich, 
and Keys? 

Capt. Porter. Sir, I will tell you all I can re- 
member; I was in one Room with Sir George 
Barclay, and there was Sir Hf {{ au: Perkins, Capt. 
Charucck, and my ſelf; and afterwards I went in- 
to another Room, where there was Kendrick, and 
Cr-1:burue, and Keys ; and Feffrey Can came in 
attcrwards ; I remember no Body elſe. 

Nr. Phipps. Was not Cum there when you firſt 
came in ? 

Capt. Porter. To the beſt of my Remembrance, 
he came in afterwards. * of 

Sir B. Shower. My Lord, this ma a 
material Part of — Defence, and CERT 
muſt enquire a little the more into it. Mr. Porter 
is pleaſed to fay, that he was in a Room with Sir 
George Barclay, and Charnock, and Sir Milliau 
Perkins ; and he came out into another Room 
where was Mr. Crauburne, Kendrick, and Keys ; 
and there he fays, after he had been there ſome 
Time, Gu came in; 1 defire to know, whether 
Cum was there when he firſt came in? 

Capt. Porter, To the beſt of my R 
le came in afterwards ; but I cannot poſitively tell, 
for I was in and out feveral I imes. 

Mr. Phipps. At the Time that you communi» 
cared this LCeſign to Mr. Crauburne, what ſaud he 
ro you ? 

— Porter, When I firſt communicated the 
Thing to him, I told him there was a Thing on 
Foot for the Service of King James, and defired 
him to go along with me. | 

L. C. J. What kind of Service did you tell kim 
it was ? 

Capt. Porter. He asked me, what kind of Ser- 
vice it was? I told him Sir George Barclay was 
come over, and I told the whole Defign of the 


Aſſaſſination of the Prince of Qrauge, that it was 


intended to take him off, as he came from Rich» 


mond from Hunting. 
Mr. Phipps. And pray what did Mr. Craubarue 
ſay to you? | 


Capt. Porter. He faid he would be ready to go 


along with me. 

Mr. Plans. You fay, ſent by him three 
Caſe of Piſtols to Sir William Perkins, at thas 
Time did you tell him for what Deſign thoſe 
Piſiols were ? 

Capt. Porter. I told him, they were for the 
three Men that Sir William Perkins was to mount 
upon three of his five Horſes. 

Mr. Crauburne. Did you ſpeak to me to carry 
thoſe Piſtols to Sir M iam Perkins ? 

Capt. Porter. I think fo, to the beſt of my Re- 
membrance 1 ordered you my ſelf to carry them. 

Sir B. Shower. Captain Porter, I defire you to 
recollect your ſelf, and tell us plainly, 
the was communicated to Mr. Croupurue 
* 15th. _ 

pt. Porter. Certainly Sir. 

Sir B. Shower. Are you ſure of it? 

Capt. Porter. Yes Sir, I am ſure of & 
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Sir B. Shower. I ask you, becauſe you know 
What has been faid upon this Occaſion in other 
Rs | 

Cranburne. Where did you write the Note, 
that you ſay you ſent to Sir 1/7/1122 Perkins ? 
Was that Note ſealed or was it not? 

Capt. Porter. I did not tell you that I writ a 
Note. | 

Cranburue. You ſwore that you wrote a Note, 
and ſent it by me to Sir I Per ius for two 
Horſes. 

Capt. Porter. I ſaid no ſuch Thing, Sir. 

Mr. So. Cen. Look you, Capt. Porter, let him 
ask you any Queſtions, and if they be proper an- 
ſwer them, and let not his Affirmations, or Miſ- 
takes provoke you to be angry. 

Capt. Porter. I ſaid, I ſent him to Sir Y TLliaim 
Perkins, for a Note to have the Horſes from Mr. 
Lewes. | 
Mr. Phipps. Did you ſend him with a Letter, 
or was it a Meſſage by Word of Mouth? 

Capt. Porter. I did fend him by Word of Mouth, 
for a Note. | 

L. C. F. Pray, Gentlemen, obſerve the Evi- 
dence, Sir William Perkins was to give a Note for 
two Horſes, and Capt. Porter ſent Cranburue for 
the Note. 

Mr. Phipps. The Queſtion therefore that I ask, 
is, Whether he ſent a Letter for the Note, or 
- whether by Word of Mouth ? 

Capt. Porter. I ſent by Word of Mouth. 

Mr. Cranburne. Pray will you tell the Court 
' what you faid upon the 22d ro Mr. Pendergraſs 
and me, after you came down from the Blue-Paſts 
leaning upon the Rail. 

Capt. Porter. I don't remember a Word of it, 
for I cannot remember every Word that I have 
ſpoken. 

Sir B. Shower, If you can remember one Par- 
ticular, ſure you can remember another. If you 
can't remember this, how came you to remem- 
ber any Part of the Diſcourſe that happen'd at 
the Blue-Poſts. 

Capt. Porter. Becauſe that was material to this 
Buſineſs, for I had very ſoon after a particular 
Occaſion to recollect it upon the breaking out of 
the Plot. 

Mr. Cranburne. Pray what Hour was it this 
Saturday the 15th that you communicated this 
Deſign to me ? | 

Capt. Porter. J cannot tell what Hour, but I 
ſay you met me at the Bl/ue-Poſts Saturday the 
I 5th. 

Mr. Cranburne. You ſay, you communicated it 
to me the 15th. 

Mr. At. Gen. He ſays he communicated it to 
you, before the 15th. 

Mr. Cranburne. I deſire to know where he was 
the 14th. 

Capt. Porter. I ſay, one Day before the 15th ; 
in that Week I ſent for you to come to my 
Lodgings, and you did come, and there I com- 
municated it to you. 

Crauburne. Sir, | was not at your Lodgings that 
Week. 

Mr. Phipps. What Day of the Week ? 

Capt. Porter. I cannot be poſitive whether it 
was Thurſday, or Friday, or what Day ; but one 
Day that Week it was. 

Mr. Phipps. You ought to be poſitive when it 
was. 

Capt. Porter, ] do tell you as near as I can. 


ir. Phipps. With Submiſſion, my Lor 
ought to be poſitive one Way — % 

L. C. J. Nay, I don't ſee that he ought to be 
poſitive to a Day ; ” may be ſo if he can. 

Cranburne. Pray what Day did you fay you ſon; 
me to Sir George Barclay? K nd 9 

Capt. Porter. I do not ſay that I ever ſent you 
to Sir George Barclay ꝰ | 

Mr. Phipps. Can you take upon you to fay 
That he was at your Lodgings that Week before 
the 15th? | | \ 

Capr. Porter. 'To the beſt of my Knowledge 
it was one Day that Week. FD 

Mr. Phipps. 'To the beſt of your Knowledge 
Are you ſure of it? | | | 

L. C. 7. Speak as certainly as you can. 

Capt. Porter. Indeed, I believe ſo, it was be- 
fore the 15th. I am ſure, I think, it was within 
three or four Days after Sir George Barclay had 
acquainted me with it, I ſent to the Priſoner to 


come to me to my Lodgings, at Mrs. in 


Norfolk-ſtreet, and acquainted him with it. 

L. C. J. And when you acquainted him with 
it, What did you tell him? What Part was he to 
act in it? 

Capt. Porter. I told him, I would have him go 
along with me, and that I had ſet him down fr 
one of my Party, and would provide him Horſe 
and Arms; and he did agree to go along with 
me. 

Sir B. Shower, Mr. Webber, Pray let me ſee 
Charnock's Trial. 

Mr. SV. Buckingham. Why, Sir Bartholomew, 
is the Trial any Evidence ? | 

Sir B. Shower. Mr. Sheriff, I know what Uſe 1 
can make of it. 

Mr. Sol. Cen. Will you ask him any more Queſ- 
tions ? | 

Sir B. Shower. No, Sir. 

Mr. Sol. Gen. Then ſwear M. De Ia Rae. (which 
was done.) 

Pray, Sir, give the Court, and the Jury, an Ac- 
count what you know of the intended Aſſaſſina- 
tion, and what Share the Priſoner had in ir. 

M. De la Rue. It is too long a Story to tell you 
all that I know of this Matter ; but, if you pleaſe, 
I will tell you what concerns the Priſoner at the 
Bar. I am heartily ſorry that I have Occaſion to 
appear againſt him, as I wou'd be truly againit 
any Body : But fince I am here upon my Oath, I 
muſt declare the Truth, and nothing but the 
Truth ; and I hope I ſhall not declare any Thing 
bur what is Truth. Upon Saturday, the 15th of 
February, the Day that the Deſign was to have 
been put in Execution againſt his Majeſty, and all 
that were in the Coach with him, and againſt his 
Guards, I went to Mr. Charnock's Lodgings in 
Norfolk-ſtreet, to inform my ſelf whether they 
reſolved on that Day to go out upon the De- 
ſign; and I found by Mr. Charnock that they did 
reſolve it, and I ſtay'd there a while, till ſuch 
Time as Mr. Chambers came in; I did not know 
whence he came then, but, as I was informed at- 
terwards, he came from Kenſington to Mr. Char- 
noc, and his Boots were dirty; and Mr. Charyock 
told me he had ſent a Meſſenger to Mr. Porter, 
Aud, ſays he, if you-will ftay a little Time, I. ball 
have an Anſwer. 'The Meſſenger came back, and 
told him, That Capt. Porter din'd at the Blue-Poſts 
in Spriug-Garden. I did not go to dine with him, 


but went Home, where I ſaw Mr. King at my 


Lodging, who told me, that the King did not g0 
| out 
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out that Day. 1 told him, 1 heard he did not: 
1 found by Mr. Chambers's coming back, and that 
we had no Notice from Mr. Charnock, that it was 
concluded the King did not go out as it was lup- 
poſed he ſhou'd have gone. When I had din'd 
at my Lodging, I went to the Hlue-Paſis in Spring» 
Garden, to Mr. Porter, and there were four, or 
' five, or fix People with him; there was one 
Mr. Sherborn, and Mr. Kendrick, and tuo People 
that I never ſaw before, and another Perſon, bur 
J can't tell now who he was. When we had 
been there a little while, comes in this unfortu- 
nate Man at the Bar, Mr. Crauburue ; 1 don't 
know where he had been ; but by his coming in 
ſo late, I ſuppoſe he had not din'd, and he or- 
dered the Drawer to get him ſome Coſtelets. 
This is all that 1 can fay as to that Day, I ha? 
ſeen Captain Porter twice or thrice between that 
and the 22d, and he deſired me to be at Home 
on Friday Night between Eight and Nine, and 
he wou'd ſend to me. He did ſend, and I was 
from Home. But when I came, I was informed 
his Servant had been to ſpeak with me ; and in 
the Morning, about Eight or Nine a Clock, Se- 
turday the 22d, he ſent his Servant to me to tell 
me his Maſter would ſpeak with me at his Lodg- 
ings. I went to his Lodgings, and he then lay 
in Maiden-Lane, at one Brown's a Surgeon: When 
J came in, he was in Bed; and he told me in 
French, Nuts Parties ſont preſis, All Parties are 
ready. I underſtood all along that there were 
three Parties to be engag'd ; one to attack the 
King's Coach, and the two others the Guards; 

Sir George Barclay was to head the firſt, and Porter, 
and Rookwood, the reſt, M. Porter aroſe and dreſo d 
himſelf, and in came Mr. Crauburue; and Mr. Por- 
rer went out to him into the Dining-Room, and 
what he ſaid I can't tel! : But ſoon after came in 
Pendergraſs, Mr. Keys, and Mr. King, and then 
he takes Pen, Ink, and Paper. | 

Sir B. Shower. Who took that ? 

M. De la Rue. Capt. Porter took Pen, Ink, and 
Paper, and writes down a Lift of his Party, and 
puts me down firſt, Mr. Pendergraſs ask*d me if 
vas the Captain, and I made him ſome Anſwer, 
but what in particular I cannot tell; I think 1 
told him, I knew of the 'Thing before the moſt 
did But I can remember particularly that Liſt 
was: given to Mr. Cranvurne, to carry to Mr. Char- 
nock ; upon what Account it was, I cannot tell; 
but I concluded, that Mr. Charnock was to be ac- 
22 with thoſe Perſons that Mr. Porter was 

ure of: And Mr. Porter at that time told me that 
he was diſappointed of ſome People, and defired 
me to get him ſome other Men in their Rooms; 
and he ſent particularly to one that Mr. King pro- 
poſed; and I did go, and brought him to the Hue- 
Poſts, where Capt. Porter told me he was to dine; 
and the Gentleman I went to, told me he wou'd 
meet me at the Blue-Poſts in Spring-Garden. When 
came back to Mr. Porter's Lodgings, Mr. Porter, 
and Mr. Pendergraſs, and Mr. Oldfield, and I, went 
in a Coach to the Blue-Poſts in Spring-Garden ; and 
when we had been there a little while, Mr. Cran- 
burne came back to give an Account of the Errand 
1 Porter had ſent him upon, and he brings this 

iſt. 

Mr. At. Cen. Who brought it ? 

M. De 1: Rue. Mr. Cranburne ? 

33 Whither did I bring it? 

M. De la Rue. To the Blue-Poſts | 
Garden. * Fring 
Vor. IV, 
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L. CJ. You muſt not ask a. Queſtions vi! 
they have done with him. But Mr. De i R KG 
me ak you what Day was this ? 

Air. De la Rue. 'This was Sotzrdiy, the 224 of 
Iurnam; and he told Mr. Porter there was a Lift 
of Mr. CW Nen at the Bottom of har Liit; 
and I rook the Liſt in my Hand, and there was 
Mr. C!:rnock's Liſt of Six or Seven, er there» 
abouts, ot his Party, and at the Bottom of ig 
was R. C. I think, for Robert Cherusc. Mr Purter 
rakes Mr. Crauburne from the Company into a 
ther Room, and I went after them, and he told 
Captain Porter, in my hearing, that the Ring dd 
not go out that Day. There is one I hing 1 tor» 
got, which now I recolleQ, and i am upon my 
Cath to tell the Truth, and the whole Truth: 
\\ hen | was at Mr. Porters Lodging, he told me 
the King was to go out; and that Mr. Cn ere, 
the orderly Man, had ſent Word, That the King 
reſolv d to go out between Ten and Elven. 

L. C. 7. Who faid © ? 

Mr. De lu Rue. Mr. Can urue told me ſo at Mr. 
P;:ter's Lodging, I fay 1 had ſorgot it, but it 
occurs to my Memory now, that he told me 
there before he went to the B/ue-Poſts, dit whe 
King did go out that Day berween 10 and 11, 
for Mr. Ch:;4bers, the orderly Man, had been with 
Mr. Cluruack or Sir 17/1124 Perkins, to let them 
know 10 much. And afterwards when be came 
back with the Liſt of Captain Porter's View, tao 
Capitals 2er at the Blug-Pofts in the H 
deu; there was at the Foor of that Liſt, a Lift 
of Mr. Charmoet's Men in another Hand, 1 fippole 
writ by himſclf, but that I cannot fear whoſe 
Hand it was; and Mr. Porter took him into anc» 
ther Room, and then Mr. Cr: zrnze told him the 
King did not go out, and I believe it was then 
between 11 and 12 a Clock; and he alla told Mr. 
Porter, that Mr. Chernact was apprehenſive the 
Thing was diſcovered, and therefore defired him 
to have a Care of himtelf, for he himielf was re» 
ſolved not to lie at home that Night ; | think, my 
Lord, Mr. Porter did tend back Mr. Crow! wrne to 
Mr. Clarucł, I cannot be poſitive whether he did 
or not, but I believe he did; becauſe 1 am fure 
Mr. Cranburre did tell Mr Porter, Sir George Hae 
clry would fpcak with hum ; and Mr. Poirier made 
Antwer, why ſhould he defire me to go to him, 
when he knows I am under jome ill Circuniſt an- 
ces, and he can better come to me? and 1 be- 
lieve Mr. Porter did fend Mr. Crandwurue once again 
to Mr. _ 

L. C. J. Well, pray do not Thing of 
any latter but what you can 1 in. 

Mr. De la Rue. But Mr. Porter did not go ta 
Mr. Charuock, nor did Mr. Charuock come to him, 
therefore they ſtay'd there and dined ; and after 
Dinner, or a little before Dinner, Keys the Irn 
peter came up, and told us, that my ! ord of Cu- 


ford's Regiment of the Guards was returned from 


Richmoud, foaming : Keys went down Stairs again 
to learn Inteligence, as I thought, and came up 
and told us he taw the King's Coaches newly be- 
turn'd to the Mews, and Mr. Craubaurue was by all 
the Time ; I think this was before Dinner, and 
then we went colon. , 

L. C. F. I ell you again, don't ſpeak any Thing 
ps, — 

Mr. De /a Rue. | am poſitive as to the Thing, 
and that it was the 22d of Febrwry, but I can- 
not be poſitive as to all the Circumſtances. Aster 
Dinner there was the uſual Healehs, the Jacobie 

Uuuu 3 | Hcalths 


graſs was by, and It 
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Healths to King James, and the Prince of Il ales, 
and the Reſtoration, and the like; and after that 
I think it was Mr. Porter took an Orange in his 
Hand and ſqueez'd it, I am ſure one in the Com- 
pany did, and drank ſomething to the Rotten 
Orange, I cannot very well remember juſt now 
what it was; but I would be cautious of ſaying any 
Thing but what is Truth; but if your Lordſhip 
will give me leave to recolle& my ſelf, I will 
tell you what it was—— Oh! it was to the ſqueez- 


ing of the Rotten Orange, and the Health went 


round, and Mr. Cranburne was in the Company, 
and drank the Health. But being diſappointed and 
Fruſtrated of the Deſign by the King's not going 


abroad that Day, and Mr. Porter being cautioned 


by Mr. Ch2rnock to take care of himſelf, and be- 
ing told that Mr. Charnocł would not lie at home 


that Night, and the Guards returning in that 


Manner, they were all apprehenſive that the 
Thing had taken Air, and the Deſign of Aſſaſſina- 
ting the King was diſcovered, and theretore Mr. 
Porter concluded of going out of Town ; ſeveral 


- Healths were drunk round, and I think about 


Two a Clock he went out of Town, and then the 


Company broke up. 'This is what I can fay as to 


the Priſoner, and I hope I have ſaid nothing but 


what is Truth. 


NM. /. Gen. Then, my Lord, we deſire to 


know whether they will ask him any Queſtions ? 


Mr. Phipps. At the Time you ſay this Liſt was 
given by Captain Porter, to Mr. Cranburne, did 


- Mr. Porter declare to what purpoſe the Liſt was 


ſent ? 
Mr. De Ia Rue. No, Sir, not a Word of any 


ſuch Thing. Mr. King was by, and Mr. Pender- 

ink Mr. Keys was by, and 
he writ a Lift of his Party, putting me down 
Firſt ; and Mr. Pendergraſs ſaid to me, you are 
Captain, and he gave it to Mr. Cranburne to carry 


it to Mr. Charuoch; what the particular Meſſage 


was, I cannot be poſitive : Indeed I don't very 


well remember the Meſſage, but the Liſt was car- 


ried to Mr. Charnock, and to the beſt of my Me- 
mory it was to give Mr, Charnoc an Account what 


Men he was ſure of; for Mr. Porter told me of ſe- 


veral Diſappointments he had had, of Perſons that 


had promis'd him and fail'd. | 
Mr. Phipps. Can you remember what Mr. Cran— 


© bumne ſaid upon that ? 


Mr. De Ia Rue. No, I do not. 

_ Crauburne. What Mefſage was that, you fay, 
T brought from Sir George Barclay © 

Mr De. Ia Rue. I do not ſay that you brought 
any Meſſage from Sir George Barclay ꝰ 

Cranburne. You ſaid that I brought a Meſſage 
that Sir George Barclay would ſee him. 

Mr. De Ia Rue. I do not fay ſo: but I ſay that 
you told Mr. Porter that Mr. Charnock ſent you 
with a Meſſage to let him know that Sir George 
Barclay was deſirous to ſee Mr. Porter, to — 
about taking care of themſelves. | 

Cranburne. Did you hear me name Sir George 
Barclay's Name ? | 

M. De Ja Rue. Yes, I ſay you told Mr. Porter 
that Mr. Charnock bid you caution him to take 
care of himſelf, and that he would go that way, 
for Sir George Barclay, and he, deſired to ſee 
him; and Mr. Porter ſaid it was an unreaſonable 
"Thing for Mr. Charnock to deſire it, becauſe they 
knew he was under Circumſtances that it was 
not proper for him to go, and he wondered 
they would not rather come to him, | 


9 3 


L. C. J. What time a Day was this? 

Mr. De ia Rue. It was about Twelve a Clock 
I think. p 

I. C. J. Was it after ſuch time as the News 
was brought that the King did not go abroad 
that Day? 

Mr. De la Rue. Yes, my Lord, it was after that 
time. | 

Mr. Phipps. Were you with Sir George Barc; 
_ he was here in £1g/and * Did you ſee 4 

ere? 

Mr. De Ia Rue. I did not fee him on this Side 
of the Water. I knew him abroad, and a great 
many other unfortunate Perſons, that were con- 
cern'd in this Affair; I knew ſome of them here 
and that they were concern'd in the Deſign, but 
did not converſe with many, indeed with but a 
very few about it; for to ſhew that J was not a 
Man that deſigned to trapan or inſnare any Man 
I did never exchange 'Two Words about this 
Matter with any Perſons that I knew were con- 
cern'd in it, but Sir Miiliam Perkins, (and that 
but in a ſmall Meaſure) and Mr. Charnock, and 
Mr. Porter, and Mr. King, and Col. Parker; except 
what paſt upon the 22d, between Mr. Porter 
and Mr. Charnock, when Mr. Porter ſent Mr 
Cranburne to Mr. Charnock. Mr. Cranburne was 
one who Mr. Porter called his Quarter-Maſter : 
I know this Gentleman was commonly depending 
upon Mr. Porter, but I think I never was much 
in his Company, I did not know what Deſign he 
had upon him, but I was told by Mr. Porter 
that he intended to make him his Quarter-Maſter, 
and I underſtood Mr. Porter was to have a 'Troop 
of Horſe in Col. Parker's Regiment. 

Mr. Phipps. You ſay you knew a great many 
of them that were concern'd, but you diſcourſed 
and converſed but with a few ? | 

Mr. De Ia Rue. I do fo, Sir. 

Mr. Phipps. How do you know that they were 
concerned, when you did not diſcourſe with 
them ? | 

Mr. De la Rue. By Information from Mr Char- 
noc, and Mr. Porter. 

Mr. Phipps. Do you know any thing more of 
Mr. Cranburne, than the Liſt, and what you have 
ſaid already? 

Mr. De la Rue. I give you an Account of all 
that I do know. | 

L. C. 7. Anſwer that particular Queſtion. Do 
you know nothing more than what you have ſaid? 

Mr. De la Rue. No, my Lord, I do not re- 
member nor know any more as to Mr. Cranburue 
than what I have declared, and I am forry I had 
Occaſion to declare ſo much. 

Mr. At. Gen. 'Then call Mr. Pendergraſs. (who 
was ſworn.) | 

Mr. Sol. Gen. Pray will you give my Lord and 
the Jury an Account of what you know of the 
Intended Aſſaſſination, and how far Mr. Cran- 
burne, the Priſoner at the Bar, was concerned 
in it. 

Capt. Pendergraſs. My Lord, the 13th of 7. 
bruary laſt, I came out of Hampſhire, Mr. Porter 
ſent for me to come to Town, and I met him 
that Day at the Blue-Poſts in Spring-Garden, and 
there he told me of the Aſſaſſination that was 
to be done on Saturday following : 'The next 
Day we dined at the Roſe-Tavern, where the 
Priſoner dined with us, and we talk'd of the Bu- 
ſineſs, that was Friday the 147h, and we were to 


be in readineſs the next Day to aſſaſſinate the 
King, 
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King, as he was coming from Richmeud ; but 


ſome Company coming in afterwards, we left 
the Diſcourſe, and talk'd no more that Night. 
The next Day that we were to do the Buſinefs, 
we met at the Pl/re-Poſts in Spring-Garden, and 
finding the King did not go abroad that Saturday, 
we dined there at the Blue-Poſts,, and talk d over 
again of Aſſaſſinating the King, and the Priſoner 
was by at the ſame time; they were all mightily 
concerned the King did not go that Saturday; but 
when we had dined there, we had no further Dit- 
courſe about the Aſſaſſination that Day, but every 
Body was to prepare againſt the next Saterday. 

L. C. F. Was that agreed upon then ? 

Capt. Pendergraſs. Yes it was, by all the Com- 
pany ; ſo we parted that Day. Some time the 
next Week I met Mr. Porter, and Mr. Porter ask d 


me if I had a Horleman's Sword; I told him no: 
Says he to Mr. Cranburne, let Captain — 2+. 


have one of the Horſemen's Swords that you have 
got. Says Mr. Crauburne to me, if you will come 
to my Houſe you ſhall make choice of one your 
ſelf, for J have ſeveral at home. Said I, Mr. 
Crauburne, I cannot go that Way, but I'll rake 
one of your chooſing, if ſo be you'll leave it at 
my Lodgings : He ſaid he would do ir, and did; 
he left it at my Lodgings in Suffolk-Street, which 
Sword J have ſtill, The Day following I met 
him, and he ask'd me if I had received the Sword; 
J ſaid I had it; and he ſaid, it was very well. 
After this I did not fee Mr. Cranberne till Satur- 
day the 22d, at which Time I came to Mr. Por- 
ter's Lodgings between Nine and Tena-Clock inthe 
Morning, and the Priſoner at the Bar was there, 
and I heard Mr. Porter give him a Meſſage to go 
to Sir William Perkins Be ſome Horſes, I know 
not how many. Ihe Priſoner went, and in ſome 
Time after, came back again, and brought an 


Account that the King went out that Saturday the 


22d to Richmond ; ſo every Body was to get rea- 
dy : And Mr. Oben fad, that Mr. Charneck 
deſired that Mr. Porter would ſend a Liſt of his 
Men ; upon which Mr. Porter wrote a Liſt of his 
| Men, and gave it to the Priſoner to carry it to 
Mr. Charnock, and bid him meet him at the 
Blue-Poſts ; and Mr. Porter, and Mr. De I Rue, 
and I, took Coach, and went down to Spring- 
Garden, and when we came to the Blue-Poſts, 
there were ſome Perſons that I think Mr. De 1a 
Rue had appointed to come there; the Priſoner 
comes thither, and brought the Liſt back, with 
a Liſt of Mr. Charnock's Men underneath. 1 
know not who the Men were, for I faw it only 
on the one Side of the "Table, in Mr. Porter's 
Hand; at the fame Time the Priſoner brought 
an Account, that the King did not go Abroad 
that Day, and preſently after we had the fame 
Account from other Hands ; and Captain Porter 
_ I went out of 'Town, and we heard no more 
of it. 

L. C. 7. Are you ſure that he did agree to this 
Matter before the 1 5th ? 

Capt. Pendergraſs. Yes, I am ſure of it, he a- 
greed to it Friday the 14th, at the Roſe Tavern 
in Covent-Garden. 

L. C. J. On the 15th, it ſeems they were diſ- 
appointed ; are you ſure there was an Agreement 
to purſue it the 22d ? 

Capt. Pendergraſs. Yes, I am ſure there was, 
my Lord. | 

J. C. J. Was the Priſoner there? 

Capt. Pendergraſs. Yes, my Lord, I am ſure 
that the Priſoner at the Bar was there. 


for High-Treaſon. 


off any Diſcourſe about this Thing 


701 


Craul urue. Pray, Mr. Peudergraſi, was there 
| when I was there ? 
Capt Pendergraſs. Yes, Mr. Crauburne, you 


cannot but remember there was. 
GEE What Hour did I come there, pray 
ir? 

Capt. Pendergraſs. Truly, I cannot be poſitive 
to an Hour; but you were there while the Dis 
courſe was. 

Craud urue. Whether did I ſtay there all the 
while, and who was in the Con- panyꝰ 

Capt. Pendergraſs. All the Company broke up 
about fix a-Clock, there was Mr. &:#g, Captain 
Porter, Mr. Kendrick, Alr. Crouburne, abr. Ads, 
and my felt. | 

| Crouburue, Was Kendrick there when 1 was 
there? 

Capt. Pendergraſs. Yes, I am fare of it; I will 
do yon beg Juſtice in the — that I can. 

Sir N. Shower, You fay, Sir, he did agree upon 
_ to this Deſign ; pray what Words did 

Capt. Pendergraſs. He did agree, that we fhould 
attack the King the next Day. 

Sir H. Shower, Pray, Sir, if you can recolle& 
your felf ; what did the Prifoner fay, or whether 
you took him to agree by being filene ? 

Capt. Pendergraſs. He faid, he hop d we hould 
execute our Buſincis the next Day. 

L. C. F. What Day was that ? 

Capt. Pendergraſs. I hat was the 14th of Fo! - 
ory, and the fame Night I gave Account of the 
Matter to my Lord Portlaud. 

Mr. Phipps. Did he agree to be one in the Exe» 
cution of the Deſign. 

Capt. Pendergraſs. Yes, he did ; he difcouried 
the Matter to me himſeli 

Mr. Ar. Gen. My Lord, we have done with 


our Evidence. 


LEY Well, then what fay you to it for the 
Pritoner 


Sir R. Shower. My Lord, what we have to fay 
on bchalf of the Priſoner in this Reſpect is this: 
Here are but three M itneſſes produced, and as to 
one of them, De I Rue, there is no Evidence 
that he gives your Lordſhip and the Jury, that 


affects this Matter, but only that there was a 
Liſt given by Captain Forter, and carried by the 
Priſoner to Mr. Charnock, and ſo broughe back 


again. But he does not recollect, nor fwear to 
any Meſſage that was ſent from Porter by the 
Priſoner to Mr. Charuocck : Now, my Lord, the 
bare Carrying of a Note of Names will be no 
Evidence of Treaſon. Mr. De I Rue does not 
ſwear to any Privity of the Priſoner, what the 
Liſt was for, nor to the Delivery of the 


which is the Overt-Act in the Indictment ; 
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tho it be an Evidence of Diſaffection to the Go- 
vernment, or too much good Manners and Com- 
plaiſance to the Company a Man is in; yet that 
Diſaffection, or civil Temper, or Complaiſance, we 
hope are no Evidences of Treaſon. It is plain the 
Priſoner did depend very much upon Captain 
Porter; he was in Truth his Servant to go of his 
Errands, and expected an Office from him, God 
knows when; but it does not appear by any par- 
ticular Action, that he did any Thing that can 
be Treaſon, upon Mr. De /z Rue's Evidence. Then 
as to what Mr. Pendergraſs ſays, I muſt confeſs his 
Evidence comes Home: For he tays there was a 
Deſign of the Aſſaſſination, and ſome Agreement 
of the Priſoner to it; but 1 muſt beg your Lord- 
ſhip's Favour to obſerve, upon Mr. Pendergro/s's 
Evidence, if that ſtand alone, it will be but one 
Witneſs, and then we are ſafe by the Purview of 
this Act of Parliament. 

L. C. F. Ay, and by the Law, before the ma- 
king of that Act. | 

Sir B. Shower. Then, as to Captain Porter, I 
muſt beg leave to ſay, If our Witneſſes are come 
that were abſent at the other Tryal, and they 
prove what is in my Inſtructions, it will be very 
much queſtionable, whether there be any Credibi- 
lity due to his Teſtimony : Then if you take off 
his Teſtimony, there is only the Evidence of Mr. 
Pendergraſs ; and if he be to be believed, to 
which I have nothing to ſay at preſent, in the Caſe 
of a Man's Life, upon an Indictment of Treaſon, 


where the Law requires two credible Witneſſes, 


his ſingle Teſtimony is not ſufficient to convict the 
Priſoner. We beg Leave to call our Witneſſes, 


and then we ſhall leave it to your Lordſhip, and 


the Jury. 

Mr. Phipps. As to the particular Overt-Act laid 
in the Indictment, the carrying about the Liſt, 
only Mr. De 4a Rue ſpeaks to it, and Sir Bartholo- 
mew Shower has given it an Anſwer, and I ſhall 
not repeat it. 

L. C. F. Look ye, for that, if any one Overt- 
Act is prov'd by two Witneſſes, it's well enough. 

Mr. $91. Gen. Beſides, they miſtake, my Lord, 
extreamly ; for Captain Porter, and Mr. Pender- 
graſs, ſpeak both of them to that Particular, 
as to the Liſt. | 

Sir B. Shower. We do not deny it; the Queſti- 
on is, Whether you have two credible Wit- 


neſſes 


Cranburne. Pray, Mr. Pendergraſs, do you re- 
member what Captain Porter ſaid to you, and I, 
when we came down to the B/ue-Ho/ts, leaning 
upon the Rail ? 

Capt. Pendergraſs. Indeed, Sir, I do not. 

Cranburnue. I would have you recollect your ſelf; 
as we ſtood againſt the Rails in Spring-Garden, 
when we came down from the Blue-Poſts, after 
the Deſign miſcarry'd, Mr. Porter faid, Mr. Char- 
nock, and they, might thank themſelves if it were 
diſcovered ; For, ſays he, I never communicated a 
Word of this Thing to any of my Party. 

Capt. Pendergraſs. Indeed I don't remember a 
Word of it, Sir. 

Mr Phipps. My Lord, we have one Peace of 


Evidence to offer againſt the Teſtimony of Cap- 


tain Porter: He ſays, That he ſent Cranburne with 
Gunn from the Cock-pit to ſee for Hackney-Hor- 
ſes, and that Cranburne came to him to the Sun- 
Tavern, and there they had ſome Diſcourſe about 
executing the Deſign the next Day ; and being 
ask d who was by, when he communicated the 


Deſign to Cru une, and particularly, Whether 
Mr. Cam was by? He ſays he came in afterward; 
but was not there at the Jime of the Communic. 
tion about the Deſign. Now we ſhall prove that 
Gun came in with the Priſoner, and was with 
him all the Time, and there was no ſach Dit 
couric happen'd. 

Sir B. Shower, Call Feffery Gum, and Mary 
Gerrard, T. hey appeared 1 
Your Lordſhip will obſerve, what Captain Porter 
ſwore, That he went in to the Room to Crauburne 
and 7172 was not there: Now, if we falſifie him 
in that Particular, we ſhall ſubmit to your Lorg- 
ſhip how far he is to be believed in the reſt. 

Mr. At. Gen. Pray, Sir Bartholomew, ask your 
Witneſſes what you will, but make no Deſcants 
upon their Evidence till you have heard them. 


Ten the teoc Il itneſſes were ſworn. 


L. C. J. Well, look ye, you are both upon your 


Oaths, Conſider what you ſay, ſpeak the Truth, 


and tell all that you know, and nothing but the 
Truth. Which do you begin with ? 

Mr. Phipps. Feffery Gunn : Pray, Mr. Gunn, 
did you go to the Su- Tavern at any Time with 
Mr. Cranvurne & | 

Cuun. Yes, I did. 

Mr. Phipps. What Day of the Month was it? 

Gm: I cannot poſitively tell the Day, it was 
of a Friday. 

Sir B. Showey. Was it of a Friday, in February, 
or Fanuary ꝰ | 

Gunn. It was in February. 

Mr. Phipps. Was it betore the Plot broke out? 

Gum. Yes, It was. 


Mr. Phipps. How long was it before the Plot 


broke out ? 

Gu13, 1 cannot tell that, truly. 

Mr. Phipps. Whence did you go ? 

Gunn. I was at the Cock-Pit, and I went from 
thence to the Sun- Tavern. 

Sir B. Shower, Whom did you meet there? 

Cum. I faw Captain Porter there. | 

Sir B. Shower. What Room were you in? 

Cum. We went into a Room next the Street. 

Sir B. Shower. Who was there with you? 

Gunn. There was Mr. Cranburne, and I, and 
Mr. Keys. | | 

Sir B. Shower. How long was it before Mr, 
Porter came in to you ? 

Gum. He came in about Half a Quarter of an 
Hour after I was there. 

Sir B. Shower. Were you there from the Begin- 
ning till Mr. Cranburne went away. 

Gum. Mr. Cranburne, and I, went from the 
Cock-Pit together. x 

Sir B. Shower. How long did you ſtay there ? 

| Gunn. J was there about an Hour and a half. 

Sir B. Shower. Were you out of the Room at 
all in that Time ? | 

Gun. Yes, I was out of the Room once. 

Sir B. Shower. How long were you out of the 
Room ? 

Cum. I went Home to my Lodging. 
Sir B. Shower. Were you ever wit 
burne at the Sun- Tavern at any Time beſides this? 
Gunn. Never in my Life. 

Sir B. Shower. Whom did you leave with him 
when you went out ? 
oo Capt. Porter, and Mr. Keys, as I remem- 
r. 


Sir 


Mr. Crau- 


i 
4 


. ²˙ A i nos i Ie os; 


by 
5 
* 


1696. 1 


Sir B. Shower. Were you there before Captain 
Porter came to him ? 

Gunn. I was with Mr. Cranburne, and Captain 
Porter came in about a Quarter of an Hour after ; 
we came from the Cock-Pit together. 

Sir B. Shower. Pray recollect your ſelf, and tell 
us upon your Oath, were you there when Capt. 
Porter came in? 

Gunn. Yes, I think I was there when Capt. 
Porter came in. 

Sir B. Shower. Did you go and leave him there ? 

Gunn. We went all out together. I was there 


about an Hour and halt. 
L. C. J. Nay, but you faid you were abſent 


ſome Time. | 

Gunn. 1 went Home, and came back again, 

Sir B. Shower. When you went Home, did you 
leave Mr. Cranburne behind you? 

Gun. Yes, I think ſo. 

Mr. Phipps. Did you leave Captain Porter with 
hint? | | 

Gunn. I think Capt. Porter was with him then. 

Mr. Phipps. But upon your Oath, was you in 
Company with Mr. Cranburne at the Sun- Tavern, 
when Capt. Porter came firſt in ? 

Gunn. Capt. Porter went in and out ſeveral 
Times. | 

Sir B. Shower. Did you ſee Capt. Porter before 
you went to your own Houſe ? 

Gunn. Yes ure. 

Mr. Phipps. Then it cannot be true what Mr. 
Porter ſays, that Gunn did not come in till aſter- 
wards. 

Mr. At. Gen. Now Mr. Cunn I would ask you a 
Queſtion or two firſt, Were you there all the while 
that Mr. Crauburue was there, or did you go 
Home? 

Gunn, L went Home. 

Mr. At. Gen. Did you come back again ? 

Gun. Ves, I went Home and eat ſome Victuals. 

Mr. At. Gen. How long were you abſent ? 

Gunn. ] came back in half a quarter of an Hour. 

Mr. At. Gen. How far is it to your Houle ? 

Gum. Tis not above 100 Yards. | 

Sir B. Shower. Did Mr. Porter come in to you 
before you went Home, when you firſt came in 
with Cranburne. 

Gum. He came in after we were in the Room. 
Mr. Phipps. Capt. Porter ſaid, when he came 
into the Room Gunn was not there. 

I. C. F. He did not ſay poſitively, but as he re- 
member d; now I would ask you a Queſtion or 
two. 

Sir B. Shower. Pray my Lord, our Inference from 
this Evidence is this: Capt. Porter ſays, that upon 
Friday the 21ſt of February he was with Crau- 
burne at the Sun-Tavern, and out of one Room 
into another he came to Mr. Cranburue, and talk'd 
with him of this Deſign, and after that Cum came 
in to the Rcom, after the Communication was 
over : Now this Man ſwears he went from the 
Cock-Pit with Mr. Cranburne, he was with him 
in the Room at firſt when Capt. Porter came; 
ſome Time afterwards he went to his own Houſe, 
and left Captain Porter with Mr. Cranburne, and 
came back again, and they came away together : 
Now we ſay, theſe two are inconſiſtent ; for Ca 
Porter ſwears that Gum was not there till after 
Communication was over. 

L. C. F. As he remembers. 

Mr. Phipps. Nay, I think he was poſitive he 


came in afterwards. 


for High-Treaſon. 


L. C. F. As I remember he was not poſttive, 
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bur call Capt. Porter again. 

Mr. Phipps. When you came back from your 
Houſe, who were in the Room? 

Gunn. ' he fame Company as 1 left, as far as 1 

_ Was Capt. Porter in the 

Mr. Mountague. Was in the Room 
when you 2 ? 

Gun. Indeed I can't directly tell, I believe he 
was. 

L CY. obſerve whar Wines fays : 
He a Son, Porter came in —— = 
there teveral Times before he went away. 

Gunn. Yes, my Lord, he was f©. 

L. C. J. And you were abſent ſome Time, but 
were you there ſome Time before Porter came in? 

Cun. Yes, I believe I was. 


Then Capt. Porter came in. 


Mr. At. Gen. Look ye, Capt. Porter, you fee 
that Man there ? * * 

Capt. Porter. Yes. 

Mr. At. Gen. 12 an Account of what 
you know of that s coming in to you at the 
Sn- Tavern. 

Capt. Porter. I came ſeveral Times out of Sir 
George Barclays Room into theirs, and to the beſt 
of my Remembrance, Mr. Cranburue was there 
before Gum came in 

Sir B. Shower. Do you remember whether the 
firſt Time that you went out of Sir George Bar- 
clay's Room to ſpeak with Mr. Craubarne, Mr. 
Gun was there ? 

Capt. Porter. To the beſt of my Remembrance 
he was not; to the beſt of my R 
Mr. Gum, I faw Mr. Crauburus in the Room be- 
fore you was there. 

Sir B. Shower. Did not you order Guan to come 
with him to the — 

Capt. Porter. Yes, Sir I did. 

Sir. B. Shower, Can't you tell whether they 
came together ? 

Capt. Porter. I was not in the Room when they 
came in firſt, but to the beſt of my Remembrance 
he was not there when 1 came in the firſt Time. 

L. C. J. Now, Gunn, you hear what Capt. Por- 
ter ſays, before you went away to your own Houſe 
did Mr. Porter come into the Room to you ? 

Gum. Indeed my Lord I am not poſitive, I 
think he did. : 

Mr. At. Gen. Neither of them is ive, and 
it is a Circumſtance not material ; it 
ſeems he was abſent, and the Diſcourſe 
might be. 

IL. C. J. No, it is not material, but you ſte 
upon 3 — what it comes to ? 

Sir B. are it 1 
ceive, to be poſitive on dex * 

Mr. Phipps. Mr. Cranburne, pray ask Mrs. 
Gerrard what you have a mind. 

Cranburne. — what do you know of 


Porter's going out in Di 
Hair and Vizards, and going upon the Highway, 


and ſuch things? 

Gerrard. I know not what Mr. Crauburue 
means: ( at which the bd.) 

Sir B. Shower. It is no , 
a Man is upon his Life. 


L. CJ. No, no, let him have fair Play ; An- 
ſwer the Queſtion. 


Cranburue 
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Cranburne. Do you know any thing of your 
Maſter's going abroad in Diſguiſes? 
_ Gerrard. I do not know any thing of my Maſ- 


ter's going upon the High-way. 


L. C. F. Did he go out with Vizards, or any 
ſuch Things? 

Gerrard, J never ſaw him wear a Vizard or 
falſe Beard in my Life, but he had once a Patch 
on when he was forced to keep out of the way, 


upon the Account of the Dog-Tavern Buſineſs in 


Drury-Lone. 

Mr. Phipps. See if Mr. Edward Boucher is here. 

( He was calPd, but did not appear.) 

Sir B. Shower. Call Mrs. Burton, (which was 
done, but ſhe did not appear. 

Mr. Phipps. Is William Hardyman here? (Ae 
was call'd, but did not appear.) 

Sir B. Shower. Then call Simen Dawſon, and 
we have done. (which was done.) 

Cryer. 'They are all call'd, but they do not 
appear. | 


Sir B. Shower, My Lord, we muſt ſubmit it 


to your Lordſhip's Directions upon the Evidence 
that has been given, as to the Credibility of theſe 
W itneſſes, and whether what Capt. Porter ſays, 
and what Cn ſays be conſiſtent; ſo that you can 
be ſatisfied there are Two Lawful Credible Wit- 
neſſcs to prove any Overt-Act. 

I. C. J. Yes ſure, but I would have you debate 
it, if you believe there be any thing in it. 

Sir B. Shower, T ſubmit it to your Lordſhip's 
Directions. | 

IL. C. J. The Queſtion is, Whether I ſhould 
give any Directions at all or no, or whether there 
be any Occaſion for it? | 

Cranburne. I declare this openly before this Ho- 
nourable Court, and ſo many Noblemen as are 
here, that Mr. Porter never made me acquainted 
with this Deſign, till what he ſwore here. 

I. C. J. I can't tell, tis ſworn by two Wit- 
neſſes. 

Cranburne. I do declare, tho Capt. Pendergraſs 
ſays he does not remember it, that Capt. Porter 
did declare in Spring-Garden the 22d, when he 
came out of the Blue-Pof?s by the Rails, if this 
Deſign miſcarry, ſays he, Mr. Charnock, may 
thank himſelf; for I never communicated this Se- 
cret to-any of my Friends. 

L. C. F. But hark ye, do you conſider what 
you ſay, if this Deſign miſcarry : Pray what De- 
ſign was that? 

Cranburne. He never named any thing but the 
Deſign, he did not ſay what it was. 

L. C. 7. But why were you imploy'd to carry 
a Liſt from Capt. Porter to Mr. Charnock, and to 
bring a Liſt back again from him to Capt. Porter ꝰ 

Cranburne. I did carry the Note, but there was 
nothing mention'd what the Liſt was for. 

L. C. 7. Then you were there on Friday the 
14th, and there the Deſign was propoſed to Aſſaſ- 
ſinate the King the next Day, and you engag'd in it. 

Cranburne. Not a Word of it true, my Lord. 

L. C. J. Aye but Mr Pendergraſs ſwears it, and 
that you were hearty in the Matter, and hop'd 
you ſhould do your Buſineſs the next Day. 

Cranburne. I can't help it if he does ſwear it. 

L. C. J. Then you were at the Meeting at the 
Sum- Tavern the 21ſt. 

Crauburne. My Lord you hear what Gann ſays. 

L. C. F. As to that they are neither of them 
poſitive, but you did there promiſe and undertake 
the Matter, that Capt. Porter is poſitive in, that 


it was agreed by you all to do it the 22d; ang 
Mr. Pendergraſs 1ays, when you were diſappoint- 
ed the 15th, you all agreed to purſue the tame 
Deſign the Saturday following. 

Cranburue. My Lord, I did not dine at the 
Blue-Puſts that Day. | 

L. C. J. But you were there; I think indeed 
Mr. Pendergraſs ſays you came in after Dinner 
and had ſome Steakes. f 

Cranburne. I never heard directly nor indirect. 
55 of this Deſign, till what I heard them {wear 

ere. 

L. C. F. Gentlemen of the Jury, you do under- 
ſtand for what Crime this Priſoner at the Bar is 
Indicted: It is for High-Treaſon, in Deſigning 
and Compaſting the Death of the King, which was 
to be effected by an Aſſaſſination, in the moſt bar- 
barous and wicked Manner, that any Attempt of 
that Nature can poiſibly be made, being to ſur- 
prite the King, and murder him in his Coach, 

The Queſtion Gentiemen is, whether this Pri- 
ſoner be Guiry of this Crime or no; there have 
been three Witneſſes produced that have given 
Evidence againſt him, Capt. Porter, Mr. De Ia 
Rue, and Mr. Pendergraſs; and they do all tell 
you, that there was juch a Deſign on foot to Aſ- 
ſaſſinate the King, as he came from Hunting at 
Richmond, after he came on this Side the Water, 
in the Lane between Brentford and Turubam-Green. 
There were diverſe Perſons ingaged in this De- 
ſign, which Sir George Barclay was come from 
France to promote and manage: Capt. Porter, as 
it does appear upon his Evidence, was a Perſon 
that was principally ingag'd, and at that Time 
was hearty in the Proſecution of it. 

As to Mr. Cranburne, Capt. Porter tells you he 
was a Man that he had had a long Acquaintance 
with, and had imployed him and deſigned to im- 
ploy him as an Officer under him, in caſe a Revo- 
lution happened, which it ſeems about that T ime, 
and ſome time before it, was expected. Captain 
Porter was to have been a Captain, and I think he 
deſigned to promote Cranburne to be his Quarter- 
maſter ; and he ſent him to buy Arms; and Pre- 
parations were made for that Buſineſs; but that is 
not the Thing that we are now upon, the Matter 
that now properly falls under our Conſideration, 
is this ; 'The Coming over of Sir George Barclay, 
the latter End of Fanuary, or the Beginning of 
February laſt, upon which, as it ſeems, Mr. Porter 
was engaged ; and having an Intereſt in this 
Cranburne, and there being Horſes to be furniſh'd 
to attack the King and his Guards about Turnham- 
Green, this Man, Cranburne, was a Perſon that 
was ingaged to be one of the Horſe-men that 
were to make the Artack, and he tells you that 
he did imploy him to provide Horſes and Swords, 
and to prepare the Piſtols, and that he did In- 
gage in it, and particularly that the Deſign was 
to be executed on Saturday the 15th of February, 
and that he was then ready to go with Capt. Por- 
ter; but on that Saturday the King did not $0 | 
abroad, whereby the Deſign was diſappointed tor 
that Time : Afterwards there was a Meeting at 
the Sun-Tavern in the Strand, where he met with 
Sir George Barclay and others of them, and there 
comes to that Tavern Mr. Cranburne and others, 
and they were in another Room, and Capt. Por- 
ter ſays he eame to them, and did diſcourſe about 
purſuing the Deſign the very next Day, which 
was agreed, and Cranburug was ready to go the 


next Day. 
| 'Then 
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Then he tells you further, that the next Day 
being Saturday the 22d, the ſecond Time that this 
Aſſaſſination was to have been Executed, upon 
the Deſire of Mr. Charnock, who was a Perſon alſo 
that was ingag 0 in this Deſign, Captain Porter 


writes a Liſt of the Men he could bring, and ſent 
it by Cranturne to Charnock ; Crauburne carries the 
Liſt to Mr. Charnock, and brings it back again 
with an Addition of the Names of Mr. Charnock's 
Men underneath. 

Mr. De Ia Rue is called, and he ſwears to that 
very Circumſtance, that Mr. Crauburne was ſent 
by Capt. Porter with a Liſt to Mr. Charnock, and 
brought it back again from Mr. Charnock, with 
an Addition of other Names. 

Then Mr. Pendergraſs tells you, that he was with 
this Mr. Cranburne, the Priſoner at the Bar, the 
fourteenth of February, and there was a Diſcourſe 
of going in purſuance of this Deſign the next 
Day, and the Priſoner agreed to it, which he is 
poſitive in : He tells you, that when they were 
diſappointed the 15th, being at the Blue-Poſts, 
they then agreed to purſue it the next Saturday; 
Cranburne was one of them that agreed. 

Capt. Porter and De la Rue informs you that 
Healths were drank to the late King, and the 
late Queen, and the Prince of Wales, as they 
called him, and then at length, as the concluding 
Health, Capt. Porter, or ſome of them in the 
Company, having an Orange in his Hand, ſquecz d 
it, and drank a Health to the ſqueezing of the 
Rotten Orange, which was pledg'd by all, and 
particularly by Mr. Cranburne, as is prov'd by both 
Capt. Porter and De la Rue. | 

So that now Gentlemen I muſt leave it to you, 
whether this is not Evidence ſufficient to prove 
this Man Guilty of the 'T'reaſon whereof he is In- 
dicted, that is, of Deſigning and Intending the 
Aſſaſſination of the King, and being engaged as 
a Party to execate this Deſign, whenever there 
was an Opportunity. 

The Council infiſt upon it, on the Behalf of 
the Priſoner, that what Capt. Porter ſays is not 
Evidence : In the firſt Place they urge that he 
is not a Man of Credit, for they how mentioned 
that he uſed to be diſguiſed, and wear a Vizard 
Mask, and go abroad under odd Circumſtances, 
and therefore his Reputation *they hope is nor 
good enough to make him a credible Witneſs 
againſt the Priſoner : Now the Priſoner's Wit- 
neſs being produced, ſays he never knew him go 


in Diſguiſe, or wear a Vizard Mask, but once 


he wore a Patch, becauſe he was under ſome ill 
Circumſtances about a Riot in Drury-Lane ; eve- 
ry Body underſtands what the Meaning of that 
was, his drinking of Healths at a riotous Aſſem- 
bly, upon the 11th of Zune, and he being under 
ſome Proſecution for that, occaſioned him to wear 
that Diſguiſe, but it was not done to hinder any 
Perſon, or do any Miſchief. 


But then ſay they he is miſtaken in his Evi- 


dence, of the Meeting at the un- Tavern the 21ſt 
of February, the Day before the laſt, that this 
Deſign was to have been executed, for whereas 
he ſays, that Cum was not there when he came 
to them, yet Gun was in the Company at that 
Time, and whereas he ſwears poſitively that 
they diſcourſed of going upon the ſame Deſign 
to Aſſaſſinate the King the next Day, as was 
agreed the Saturday before; Gum heard no ſuch 
Diſcourſe. Guun is called, and he tells you he 
= come to the S- Tavern at that time, with 
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Crauburne and Capt. Porter, lie came into the 
Room, and he heard no ſuch Ditcourie. Ihey 
did open it indeed that Gzauz had been there all 
the while, and if fo, then it there had been ſuch 
a Diſcourſe he muſt have heard it. Con has 
been Examined, and docs tell you he was not 
there all the while, but went our and was abſent 
for ſome Time, about half a quarter of an Hour. 

'They have made a Queſtion whether Captain 
Porter came in when Gum was there, he fays 
truly he thinks that Capt. Porter did come into 
the Room while he was there, before he went 
out, but he cannot tell certainly, he was there 
ſome Time, while he was there. Then Captain 
Porter was called again, and Capt. Porter does fay 
he knows Cum was there, but whether he was 
there at that Time he came in, he cannot y 
poſitively ; but Guan fays Capt. Porter was gol 
in and out ſeveral times, as Porter fays himielf ; 
and Gum was abſent for fone part of the Time. 
So that I cannot fee any fort of Contradiction 
between the Evidence that Porter gives, and the 
Evidence that Gun gives ; the one is uncertain, 
and ſo is the other as to that Circumſtance. 

But Gentlemen, they would infer, that if there 


was any fuch Diſcourie while Cum was there, it 


muſt be of neceſſity that Cum muſt have heard 
it; but it is not neceſſary the Diſcourſe ſhould 
be when Gu was there : Capt. Porter fixears po- 
ſitively that there was ſuch a Diſcourſe of going 
the next Day to purſue the Deſign, and he fays 
he thinks qm, was not preſent at that Time 
when the Diſcourſe was, and Gunz fays he was 
abſent ſome part of the "Time. 

And to I muſt leave it to you; upon the whole 
Matter, if Mr. C-ouburne the Prifoner at the Bar 
did conſent and agree in thi 
wicked Deſign, — 7 
if yon are not ſati f 
you have heard, or you think there is any I 
ſiſtency, or Incoherence in the Teſtimony on the 
one ſide, and the other; and that there is good 
Reaſon to disbelieve the Evidence againſt the 
Priſoner, then you are to acquir him. You have 
_ your Evidence, and you had beſt conſider 

it. 

Cl. of the Crown, Who keeps the ? 

Cryer. There is an Officer = | 


Then the Jury withdrew to conſider of their Vere 


dict, aud about a Quarter of aun Howr after 
Returned. V 7 * 


Cl. of Ar. Gentlemen, anſwer to your Names, 
obu Caine. 
( And ſo of the Refi.) 


Mr. Caine. Here. 
Cl. of Ar. Are you all agreed of your Verdict ? 


22 Ves. 

. of Ar. Who ſhall fay for you ? 

Fury. Foreman, 

Cl. of Ar. Charles Crauburne, hold up thy 
(which be did.) Look the Prifoner ; 


how fay you, is he guilty of the High- Treaton 
whereof he ſtands indi or not guilty ? 
Foreman. Guilty. 
Cl. of Ar. What Goods or Land, or 


Tenements, had he at the Time of 

committed, or at any Time fince ? 
Foreman. None to our Know . 
Cl. of Ar. Then hearken to your Verdict as the 

Court has recorded it. You fy that Charies 


Treaton 


Crauburue is guilty of the High- 2 
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he ſtands indicted, but that he had no Goods, I. C. J. Me cannot do it, unleſs the Jury be 
Chattels, Lands, or Tenements, at the Time ot full without them; if you come carly, we ſhall 
the High-Treaſon committed, or at any Time diſpatch you preſently. 

ſince, to your Knowledge, and ſo you ſay all. 


ury. Yes. Then the Priſoner was taken from the Bar 
is Caine. My Lord, the Jury humbly deſires and the Court adjourned till Seven a-Clack 
they may be diſcharged from their Attendance to the next Morning. 


_ morrow. 
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CLV. The Trial of ROBERT Lowick, for High- 


Treaſon, April 22, 1696. 6. Will. III. 


Fey HIS Day the Juſtice of Oyer and it was adjudged an ill Return, Dyer 69. Pl. 29. 


ESJHq Terminer holden for the County of 10 Edu. 4. 15 Fitz. Ret. Vice. 32 Bro. Ret. Det. 


'T | 2 Midaleſex, met, and the Court was re- Bre. 97. and Error 193. Falm. 564. and in Ney 1 14 


212K # ſum'd by Proclamation in uſual Form. there are theſe Words, Note, It was moved in dit- 

nll Clerk of the Arraigninents. Keeper charge of Reſcue, the Return was, that they, i. 
of Newgate, ſet Rober! Lowick to the Bar, (which A. B. aforeſaid, the Bailiffs, ad tunc & ibidem vil. 
was done.) You the Priſoner at the Bar, Robert meraverunt, &c. And the aforeſaid George, &c. 


 Lowick, thoſe Men that you ſhall hear called and Reſcuſerunt without ad tunc & ibidem, referred 


perſonally appear, are to paſs between our Sove- only to the Vulueraverunt, and not to the Reſcy- 
reign Lord the King and you, upon Trial of ſerunt, and therefore the Return was adjudged in- 


your Life and Death; if therefore you will chal- ſufficient ; for my Lord, although in Conveyan- 


lenge them, or any of them, your Time is to ſpeak ces, a Clauſe or Word in the Beginning or End 
unto them, as they come to the Book to be Sworn, may refer to the Whole, yet, in Indictments, 
and before they be Sworn. | every Sentence muſt be certain, plain, and expreſs, 

Mr. Mompeſſon. If your Lordſhip pleaſes to fa- and have its own Time and Place: Therefore, in 


vour me with one Word for the Priſoner at the Bar, Noy's Rep. 122. Raymond was indicted for ſtop- 


I ſhall not trouble your Lordſhip with any Thing ping a Croſs-Way leading from a certain Ville cal- 


that was urged by the Gentlemen that were of led Soate, into a Ville called Melton, in the Coun- 
Council Yeſterday, but I ſhall rely upon ſomething ty of Dorſet, and the Indictment was quaſh'd, be- 


that has not yet been ſpoken to. My Lord, they cauſe in the County of Dor/et ſhall refer only to 
have not laid any Time or Place where the Conſent Ae/ton, and not to both: So an Indictment of 


or Agreement was, for the forty Men that were to forceable Entry into a Meſſuage exi/tens Liberum 


ſet upon the King and his Guards: There is a Tenementum of J. F. is not good for want of the 
Time laid before where they met and Diſcourſed Words ad tunc, though the Participle exiſtens does 


of the Ways and Means how to aſſaſſinate and kill ſtrongly imply that it was his Houſe at that Time, 


the King; but when it comes to the Aſſenſerunt, 3 Cro. 754. Het. 13. N 131. Palm. 426, Bridg. 
Conſenſerunt & Agreaverunt, with ſubmiſſion, this 68. 2 Cro. 214, & 610. Sid. 102. Lat. 109. 8 


being another Act, there ought to be another And my Lord Coke tells us in Calviu's Caſe x. B. 


Time and Place laid, and for that I ſhall cite your that Indictments of Treaſon, of all others, are the 
Lordſhip two or three Caſes; for Men may meet moſt curiouſly and certainly indited and penn'd ; 
and propoſe, and diſcourſe, and conſult of ſuch and all thoſe that J have ſeen and obſerved, have 
Things, though they be very ill Things, and yet contained more Certainty than the Indictment now 
that may not be Treaſon. It's the Agreement that before your Lordſhip : In Reginald Tucker's Caſe, 


is the Treaſon, and fo *twas held in Captain the Indictment was, That he and Themas Place 


Blague's Caſe about taking the Forer. They may apud Bridgwater, in Com. Somerſett. prædict. Compaſ- 
meet at one Time and Place, and at another Time /avverunt, to kill and depoſe the King, Ec. and to 


and Place they may agree, in Dyer, 68 B. and 69 bring their treaſonable Purpoſes to effect, they the 
PI. 28. A Man was indicted for Murder, That he faid Reginald Tucker and Thomas Place the fame 


at ſuch a Place in and upon the Perſon that was Day and Year, at Bridgwater aforeſaid, in the 
murdered 7n/1tum fecit, & ipſum, the Perſon that County aforeſaid, againit the King, with a great 
was murdered, cum quodaim cultello, of ſuch a Price, Multitude of People, array'd in a warlike Manner, 
percuſſit; and he does not ſhew the Place where vig. with Swords, Ec. /e ip/os illicitè & proditorie 
he ſtruck him, nor had the Indictment the Words, ſimul ad tunc & ibidem congregaverunt & aſſem- 
ad tunc & ibidem, and therefore the Court held it #b/averunt & guerram publicam contra diftum Do- 
void: So it is likewiſe ruled in Goodrick's Caſe, minum Regem apud Bridgewater prædict. in Com. 
Hell. 35 & 119. and therefore in Indictments for prædict. ditto viceſſimo Die Junii Annoprimo ſupra- 


Murder, ſince they generally ſet forth not only dicto proditorie paraverunt ordinaverunt & levave- 


the Time and Place of the Aſſault, but likewiſe of runt. So in the Indictment of Gate, as it is ſet forth 
the Blow; ſo likewiſe in Things of a more inferior at large in a Plea in Bar of Dower, brought by his 
Nature, as Reſcues returned by the Sheriff, that Wife, he with Force and Arms, apud Villam de 
the Capius was ferved, but does not ſhew where are, &c. aſſembled with a great many Perſons, 


the Retcue was; or though he ſhews where the Ar- & Bellum crudele contra dictam Dominam Reginam 


reſt was, and an & coupled the Reſcue to it, yet apud Hare, prædict. ad tunc falſo & proditorie . 
: | . caqi 
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cawit E levavit, ac inſuper ad tune & idem falſo 
£2 proditorie, proclaimed the Duke of Northune 
/c:1ud, to be Lieutenant-General of their Forces ; 
£ etiam falſo & proditorie apud Ware pravitt. 
ad tunc, proclaim'd the Lady aue Dudley Queen. 
This is in Bendlowe's Reports, publiſh'd by Ser- 
jeant Rowe, fol. 55. placito 91. So in the Larl of 
Leiceſter's Caſe, Plad. Com. 335. the Indict- 
ment is laid much after the fame Manner, and ma- 
ny other Indictments, which at preſent I am unwil- 
ling to trouble your Lordſhip with ; and this being 
one of a new Form and of the firſt Impreſſion, I 
hope your Lordſhip will hold it injufficient. And, 
my Lord, when they go farther, and fay, Ft qui» 
libet, eorum proditorie ſuper ſe ſuſcepit eſſe tm, 
there is no Place or Time alledged where that was 
done, which of Neceſſity ſhould be mentioned : 
For it is a conſtant Rule in our Books, that what 
js iſſuable, ought to have a Place where it may be 
tryed. Now, this is iſſuable; and the moſt mate- 
rial Thing in the Indictment is, for compaſling the 


King's Death. The Overt-Acts are, That Chri- 


ſopher Knightley the Priſoner, and two others, did 
conſult to kill the King ; and afterwards did agree 
how to do it, viz. by forty Horſemen Qgorum, 
theſe ſhou'd be four, and every one of them did 
agree to be one; then comes the other Overt- Act 
of providing Arms for them. Now ſuppoſe they 
ſhould not prove the laſt, viz. the providing 
Arms; then, my Lord, they muſt refort to one 
of the other Overt-Acts, that theſe four did con- 
ſult and agree to kill the King; or that theſe four 
did agree, the Manner how to do it, as is laid in 
the Indictment ; and it is plain they mult fail of 
Proof of either of theſe ; tor by the not proſecut- 
ing any one of the Name of Chriſtopher Knig!tley, 
but preferring a new Indictment againſt one Alex- 
ander Knightley, it appears that Chriſtopher Knight» 
ley was not there; and the Proving theſe three 
others making a Conſult and Agreement, is not a 
Proof of the ſame Overt-Act, that is laid in the 
Indictment, as it ought to be by the late Act; un- 
leſs they can prove that a Conſult of "Three is a 
Conſult of Four: And if it be anſwered, that it is 
alledged, that Quilibet corum ſuper ſe ſuſcepit, then 
will that come to be iſſuable, and the moſt mate- 
rial Part of the Indictment; and conſequently a 


Place ought to have been laid where it ſhould be 


tryed ; this, my Lord, is a diſtinct Sentence of it 


ſelf, it is in a Parentheſis, and though you take it 


away, the Senſe of what remains is perfect and 
intire ; and conſequently this Sentence is or ſhould 
be intire of it ſelf and therefore ought certainly 
to be expreſs d. Beſides, if your Lordſhip plca- 
les, it is not poſitively laid, what theſe Perſons 
ſeverally undertook to be, there is indeed mention 
made before of Forty Horſemen, agreed upon to 
ſet upon the King, then comes the Parentbeſis, 
Quorum iidem Chriſtophorus Knightley, Robertus 
Lowick, Ambroſius Rookwood & Carolus Cranburne 
forent Quatuor, & quilibet corum proditorie ſuper ſe 
ſuſcepit eſſe unum : It is perhaps expreſ d fully 
enough by the Word Quorum, that it was agreed 
theſe ſhou'd be four of the forty Horſemen ; but 
there wants the Repetition of the Word Ouorum, 
to expreſs what they ſeverally engaged to Be; and 
the Word & cannot join and connect the Senten- 
ces: For forent and ſuſcepet differ not only in 
Number but alſo in Mood and Tenſe, and the 
Senſe is not neceſſarily coherent ; for it might be 
true, that the Majority of the Company might 
a8 es * ſhou'd be — yet they themſelves 
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might not ſeverally ingage therein, and one ur tome 
of them might undertake it, and vet the Compa- 
ny not agree to it ; and it cannot be mended by 
Intendment. There was Vaux's Cafe, in the 4 Rep. 
44 he was indicted for Murder, for perla ling 4 


Man to take Cent harides; it was laid, Ihat he per- 
ſuadebat eundem Nic belauu recipere C bilere gu- 
dun potum mixtum c ce i. Cuu- 
1:ri4es ; and the Indictment fays, Qn red 
Nicholaus neſcieus pradifitiu potttix ci Veneus 
pre:itt7o fore imtoxicatuin, ſed deu adbivens Diffs 
perſeenſicns Willielin Recepit & Hut; but does 
not fay, Cenengu pradifitm, but yer it adds, Per 
quod pradiftus Nicholats immediate be reception 
en weuent preditti, languiſh'd and d, d; here, 
one would think, was a fufficient Implication, that 
he took and drank the Poiſon ; but it was ruF'd, 
that none of theſe Words were ſufficient to main» 
tain the Indictment ; for the Matter of the Indict- 
ment ought to be plain, exprefs, and certain, and 
ſhall not be maintained by Argument or Implicati- 
on, and therefore for Want of thoſe Words thelndict- 
ment was held inſufficient, and the Man again In- 
dicted for that Offence, and there ſeems much more 
Incertainty in this Indictment, and therefore 1 
humbly pray your Lordſhip that it may be 4 

Sir B. Shower. My Lord, we think the Objecti- 
on is fully pur, and therefore we defire to have 
their Antwer to it. | 


did imagine and compats the Death of the King: 
Ihcre is a particular Place where the Imagining 
was, and that they, to accompliſh that T 
in compaſſing and imagining the Death 
King, did, among others poſtea eiſden die 
opud parochiam pradiftam, meet and conſi 
io there's the fame Place ſet forth agai 
they did meet and contult of the Ways and 
Lime and Place, when, where, and 
aſſaſſinate the King: And immediately it 
& conſeuſerunt & agreaverunt, c. thar forty 


J, 
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= 
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whereof they were to be four, and every one of 
them undertook to be one, ſhould do to and io. 
Now, my Lord, fay they, It is not faid that the 
Agrecment that there ſhould be forty Men to do 


it, was at the fame Time and Place w 
did meet and conſult about the Ways and 
But, my Lord, with ſubmiſſion, it is v 
that the Agreement for ſorty Men, and 
cular Agreement tor them to be of the 
is but the Effect of the Conſultation 

tion'd juſt before : For it is ſaid, they 


how ſhou'd do it, and 
in this _—_———— 
immediately after chat, it is faid they di 


of the Manner; ſo that, my Lord, it is 
the former Sentence ; a Particularizing 
they did upon at that Conſultation; 
is no diſtinct Overt-AR : If it had been a diſt 
Overt- Act, then the Caſes that have been cited 
the Council, do ſhew, that there 
ticular Time and Place mentioned for every Ov 


# 


5 


hi 


1 
£2 


- 


Ih 


75 


Act; but this is only a Part of that Overt- Act 
that was mentioned telle 


— upon, and the Sentence is not compleat 
you have gone over this; fo that, my Lord, 

ſubmiſſion, it had been 2 
agreed at ſuch a Time Place, of the 
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and Ways how it ſhou'd be effected, then to ſet 
forth that it was at the ſame Time and Place where 
they did conſult of the Ways and Means, that 


cannot be proper; for it is not laid at firſt, that 
there was any particular Way propoſed, but only 


in general, they conſulted of the Ways and Means; 
therefore, my Lord, all this that Mr. Ape 
has faid, will not be pertinent to this Caſe, it is 
impoſſible to have been otherwiſe , it is but a Part 
of the Sentence; and it is not compleat till you 
have gone over the ſeveral Particulars: As to the 
Caſe of a Reſcus, that is, the Offence upon which 
the Matter is to be grounded; the Verberavit and 
I'ulneravit are not the Reſcueing ; but where there 
5s not one Sentence compleat, till you come to the 
End of theſe Words, there it muſt be all taken 
together; ſo it is here, they conſulted of the 
Way, and agreed this to be the Way, which they 
ſet forth in particular: It is join'd to the former 
Part of the Sentence, and the whole is not com- 
pleat without it. 
Sir l Mr. $91. Gen. With ſubmiſſion, 
ir ol n Hawes, a br 
my Lord, it cannot be otherwiſe, 
nor can they make it Senſe eee g 
1 : L. C. 7. They ſay you might 
8 and Moa have a in, ad 
tune & ibidem. | 
Mr. Sol. Gen, With ſubmiſſion, my Lord, I 
ſay it cannot be repeated again: Indeed if you 
wou'd make it like the Caſe, as Mr. Mompeſſon 
wou'd have it, that forty Men did agree to it, and 
forty Men did it, it were neceſſary to name Time 


and Place, as it is in the Caſe of Murder: That he 


did agree to murder him, and afterwards knock'd 
him on the Head, there you ſhall lay Time and 
Place were he agreed, and where he did the Act, 
for there is an Act done; but in this Caſe there 
is no Act done, but only an Agreement that forty 
ſhou'd do it, whereof theſe four were to be part 
of the Number. Now, they cry, you do not ſay 
what theſe four were to be for. Yes, we do: 
'The Forty were to do ſuch an Act, and theſe were 
to be four of that forty, and every one of them 
undertook to be one, ſo that it cannot be expreſs'd 
otherwiſe than it is; for what they ſay of the 
Indictment's being not in the ſame Form that 
other Indictments are, that will be no Argument 
at all; for it does not follow, that there muſt be 
one expreſs'd Form of Indictment; of Right 
there are divers Forms of Indictments, and all of 
them good, becauſe Indictments are to be framed 
according to the particular Caſe, and they cannot 
put me an Inſtance of ſuch a particular Caſe as 
this. As to that of the Miſtake of the Name of 
Knightley, that unqueſtionably can be no Obje- 
ction at all: For how does it appear to the Court, 
that this is againſt the ſame Perſon that was be- 
fore indicted by the Name of Chriſtopher ? there 
may be another Chriſopher for ought they know: 
But I will ſuppoſe, that the Conſult was proved 
not, as it is laid, that there were to be four ; bur 
only that they were to be three of them, it would 
be well enough againſt the Priſoner at the Bar, if 
he be proved to be one. 

Mr. Conyers. Firſt, we have here laid a Time and 
Place for the Treaſon alledged in the Indictment, 
and allo for the two Overt-Acts, how, when, and 
where it was to be done, and the Providing of 
Arms for it ; and for this Particular of the forty 


Men, that they would have us put the ad tunc & 


ividem to that, is but Part of the Overt-A&, which 
was before alledged ; for the firſt Overt- Act men- 


tioned, is the Meeting and Conſulting, and there 


we lay both Time and Place; that on ſuch a Day 


and at ſuch a Place, they did mect and conſult of 
the Way and Manner how to do ſuch an Act: And 
then we continue on the Sentence, by particula- 
rizing how it was to be affected; that they did 
agree there ſhou'd be forty Horſemen to do it 
whereof they were to be four: This is but a Part 
of the Overt-Act, which is the Conſulting and 
Agreeing upon the Ways and Means ; this parti- 
cular Means agreed upon, being but the Reſult and 
Effect of the Conſultation before: So that we con- 
ceive there is no Want of Time or Place, upon 
which to take Iflue in this Caſe. | 

Mr. Cowper. My Lord, I think, with ſubmiſſion 
there is nothing in their Gbjection, and I take it to 
have received a full Anſwer already: Yet I would 
ask one 'Thing of the Gentlemen of the other Side 
had the Sentence run without the Words de by. 
modis & mediis, Ec. which follow after the Word 
conſultavit, and before the Words & aggreavit ; in 
this Manner, That they did then and there trai- 
terouſly treat, propoſe, conſult, and agree, that 
forty Horſemen, or tliereabouts, with Guns, and 
ſo forth, If then there had been any Colour to 
think it neceſſary, that it ſhould be laid in this 
Manner, That they did then and there traiterouſ] 
treat, and then and there traiterouſly propoſe, and 
then and there traiterouſly conſult, and did then 
and there traiterouſly agree: And if not, then I 
wou'd defire them to tell me why then and there is 
more neceſſary to one Verb did agree, than it is 
to all the Reſt, in Senſe and common Speaking. 
The only Uſe of a Conjunction copulative, is to 
derive the Force of ſome Words, in a Sentence fore- 
going, down to a Sentence following, to avoid 
Repetition: And here, though after the Conſulta- 
tion be put many Words that relate to that Mat- 
ter, by Way of Parentheſis; yet the ad tunc & 
ibiden ſtill does refer to all the Verbs following, 
being joined by the Conjunction copulative ; it 
does not vary the Caſe at all, the putting in that 
Parentheſis; it is notwithſtanding but as one Sen- 
tence : And the Suppoſing that the Parentheſis 
ſtood out, makes it very plain, there can be no 
Colour to fay there wanted a Repetition of the ad 
tunc & ibidem to every Verb. | 

Sir B. Shower. With ſubmiſſion to your Lord- 
ſhip's Judgment, there is no Anſwer made to this 
Objection. I do agree, if there had been ſeveral 
Verbs, and no other Words had intervened, that 
an & wou'd have coupled all together, and you 
need not have repeated ad tunc & ibidem to every 
one : But here is a Fact after the Verbs, that 
makes one compleat intire Sentence ; and if this 
of the forty Men were left out, it had been a good 
Sentence, that they did propoſe and treat how, 
where, and when; that's a Sentence of it ſelf, the 
Conſulting and the 'Treating of the Ways and 
Means; But then they ſay, and they did agree 
and aſſent that forty ſhould do it: Now there is 
no Neceſſity for the Interpreting of theſe Words, 
That they ſhould conſult and agree at the fame 
Place and Time, there is no neceſſity to conjoin 
this Agreement for the forty N,en with the Con- 
ſultation ; they might propoſe and conſult at one 
Time and Place, and not agree, and afterwards 
agree at another Time and Place: It is not a Spe- 
cification, or, as they call it, a ſpecifick Account 
of the Conſultation, nor a neceſſary Effect of it, 
ſo as to make it neceſſary to join them together; 


they might meet and conſult at one Time and 
Place, 


1696. 
Flace, and at another 'Time and Place they might 
agree that forty ſhould do it ; and therefore when 
you fay at one Time and Place they did conſult 
and propoſe, and afterwards they did agree ; it 1s 
not neceſſarily imply'd, that it muſt be at the fame 
Time and Place; and when it is not neceſſarily 
implyed, we think it neceſſary in Indictments, for 
Certainty-ſake, to have ad 7unc & ibiden inferred 
again. 
> Mr. Mompeſſen. My Lord, Mr. Sollicitor ſays, 
That as to other Precedents, that does not make 
it neceſſary that this ſhou'd be like them ; and 
that it is no Argument that it ought to be ſo here. 
My Lord Coke, in Catvin's Caſe tells us, That by 
Precedents the Law is known, and that Indict- 
ments of Treaſon are of all Things the moſt cu- 
riouſly penn'd ; and it is common to infer the Law 
is ſo, becauſc uſually it js ſo in the Precedents 
of Inditments. Mr. Sollicitor fays Iikewile, 
That there may be a Chriſtopher Knightley beſides 
an Alexander; but I cannot take that for an An- 
ſwer to the Exception I urge, which is the Want 
of ad tunc & ibidem at the Quorum, and the Qt. 
| libet ; for the Quilibet may come to be in Quci- 
tion as the moſt material Part of the Indictment, 
becauſe the Agreement of the Four upon the 
Meeting of the Four is alledg'd as an Overt-Act. 
Now, with ſubmiſſion, they muſt prove the Al- 
ſembly of the whole Four, or they do not prove 
the Overt-Act expreſly laid: Then as to the Q- 
libet ſuſcepit, which is the moſt material Part, it 
has no Time nor Place. 

Mr. At. Gen. No ſure: We do not need to 
prove all four, for it is a diſtinct Offence in each; 
and if any one undertook, it is well enough a- 
gainſt him: and for the I ime and Place, we tell 
yo it is Part of the former Sentence, and makes 

ut an intire One. 

Mr. Mompeſſon. As for the Reſidue of the Verbs, 
if they had been omitted, it had been good Senle ; 
but this is a perfect intire Sentence of itſelf, when 
it tells you what they conſalted and treated of, as 
in the Caſe of the Reſcue that I put; if it had 
ſtop'd there, it had been a good Sentence without 
the Vilneraverunt. | 

Mr. At. Gen. The Reſcors is the Offence in that 
Cafe, the other is diſtinct : But here, in this Cale, 
nothing can be plainer than that all is one Act, as 
we have laid it, I hat at ſuch a Time and Place 
they did conſult and treat of the Ways and Means ; 
but then there is no Agreement mentioned till af- 
ter we have ſaid they did conſult of the Ways 
and Means, and did agree that this ſhould be the 
Way: Ihis is certainly one entire Sentence that 
ſhews what the Agrecment was upon the Contul- 
tation as the Reſult of ir. 

Mr. Cowper. As to what Sir Barthclomew Shower 
ſays, That we ought to repeat the ad tunc & ibidem, 
unleſs the Senſe of the Words implics a Neceſſity 
that the Conſultation and the Agreement ſhould 
be at one "Time and Place. My Lord, there can 
be nothing in that, for it does not ariſe from the 
Neceſſity of the "Thing one Way or Yother ; but 
we take it as an intire Sentence, and that the 
whole Matter is ſufficiently connected and laid to 
one Time and Flace, though it might be divided, 
it mult be taken, as alledged, to be one intire Fact, 
or cle it recurs to the ſame Objection, that ad 
tuuc & ibidem muſt as well be put to every Verb; 
for *tis poſſible they might propoſe at one Tune 
and Place, and conſult at another, and debate at 
another, as well as agree at another: So that no- 
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thing is to be argued from the Neceſſity of the 
Thing more in one Cate than the other; for one 
Man might it in one Place, and the Reit 
might then ſhake their Heads at it, and then they 
might again meet and contult at another Place, 
and afterwards agree at a "Third: But when it is 
ſaid then aud there they did meer, contulr, and agree, 
it cannot be underſtood but that the Agreement 
was at the fame Time and Place with the Meeting 
and Conſult. 

Sir H. Sl: over. But this can be no Anſwer that 
Mr, Cowper gives now, for pr , and con- 
ſulting, and treating, and debating, are all of 
the tame Signification, for one Man's propoſing to 
another ; and the others to hun, is con- 
tulting, treating, and debating ; now contult- 
ing and agreeing are different Things. 

Mr, Cowper. So is pr and contuling : 
One may propoſe, but there mult be at katt Two 
— there is that nice Ditference between 

m. 

Sir B. Slower. Every one muſt agree for himielf, 
and that muſt be certainly laid with Time and 
— let the Propoſal and Contultation be what 
it will, 

L. CJ. Mr. Mompeſſou puts that Caſe in Dyer up- 
on an Indictment of Murder, I hat on ſuch a Day, 
and at ſuch a Place, the Party made an Affiule 
upon the Perſons lain, & percnfit ; but does not 
lay, Et ad trac & ibidei percuffit, and for not al- 
ledging that the Indictment was held nought. 

Mr. Att. Gen. My Lord, Thai is a different Caſe 
from this, becauſe uu i fecit, and the percnſit, 
are different Crimes; there is a great Lifference 
between an Aſſault and a Stroke: Bur here it is, 
That they did propoſe and coniu of the Ways 
and Means, and agreed upon this particular Way ; 
that is the fame Thing; it is not an intire Sen 
rence till you come to the End of it, then it is 
compleat when you ſhew what was the Eflect of 
the Conſultation; what they were agreed upon, 
and not till then. 

Mr. Mowpeſſcn A Man's holding up his Hand 
is an Aſſault, but he muſt actually Strike, to be 
guilty of Murder: S$0a Man may debate, and q et 
not agree: It is the Agreement that is the Trea- 
fon. 

L. C. F. Read the Indictment. 


Cl. of Arr. JN Ecimo die Februarii aun Regus dilfi 
D Domini Regis name jeptime, & dis 
der ſis allis diebus & vicil us, tau autea quam poſtes, 
apud Parochiom Santi Pauli Covent-Garden, pra- 
ditP, in Comitatu predit?* falſe, malitiofe, draboltes, 
proditorte, compaſſaverunt, unagimati & machmats 
ſueruut, excagita verum, de/ignaveruit & imtendebant 
dictum Dommumn Regei unc occidere, interficere, & 
murdrare, & firagew wmiſerrbilem inter fideles u- 
ditos ipſius Domunt Regis per totwin bog Regnum 
Augliæ paſſere, & cauſare & ad eafdem uc undi, 
equi ſimas & dial olicas prodittcies & produtortas 
compaſſationes, machinationes, & propoſita [uu pra- 
ditta perimplend* perficiend* & ad effettum rei e 
ipſi i1dem Chriſtophorus Kaightley, Robertus Lo- 
wick, Ambroſius Rook wood & Carolus Cranburne, 
& quam plurimi alii ſalſi proditores ¶ Jurutor pra- 
dittis igneti) poles ſcilicet edem devine die 
Feoruarn auno ſupradicio apud Parocherim nid 
in Con predicto, ac diverſis alits diebus & Vicus, 
tam antea quam poſier, ide & al, tt 600% e- 
falſe, malitioſe, adviſate, claudeſtiu, proditert”, 4c 
vi & armis conveniebaut, prepoſuct” tractaver ws 
ſultuver” 


. 
» 


= 


— 


Os 


— „an 


—— 
4 44 


. 


2 2. 


©” 


— 5 4 


— 


_— 


710 155. Ihe Trial of Robert Lowick, 8 Will. III. 


ſultaver conſenſer' & aggreaver? ad ifm Doininun 
Regem nunc ex inſidiis & dolo percutiend', Auglice 
to aſſaſſinate, intericiend & murdrand' & ad exe- 
crabilem, horrendam & deteſtabilem Aſſaſſination 
Anglice Aſſaſſination, & Interfeftiouem il! citius 
exequend” & perpetraud poſtea, ſcilicet eiſdem die S 
auno ac diverſis aliis diebus & vicibus apud parocl 
pred” in Com praditto proditorie traffaver propo- 
ſuer & conſultaver” de viis, modis & mediis ac 
tempore & loco ubi, quando, qualiter & quomodo dictuin 
Dominum Regem ſic ex inſidiis facilius interficerent, 
ts conſenſer aggreaverunt & aſſenſer” quod quadra- 
gin? homines E:queſtres aut eo circiter ¶quor' 144em 
Chriſtophorus Knightley, Robertus Lowick, Am- 
broſius Rookwood & Carolus Cranburne forent qua- 
tor, & quilibet eor' proditorie ſuper ſe ſuſcepit eſſe 
unuim) cum Bombardis, ſcloprs & ſclopetis, pulwere 
bombardico, & globulis plumbeis onerat” & cum gla- 
diis, enſibus G aliis Armis arma iuſidiati forent & 
efſent in ſul ſeſſu, Anglice in Ambuſh, ad ermdun 
Dominum Regen in Rheda ſua, Auglicè his Coach, 


: 1 * — pf 5 , 1 
exiſfen quando foris iret invadend Quodque quidem 


& competens numerus de hominibus il lis ſic armat* it 


_ ſatellites, Auglice the Guards, ipſus Domini Regis 


eum tunc attendend* & ſecum exiſtew aggreſſi forent 
& ecs expuguarent & devincerent, dum alli eortnden 
bominum ſic armat” ipſum Dominum Regem percute- 
rent, interficerent, occiderent & murdrareut. 


Mr. Aſompeſſen. The Conſult is like the Aſſault, 
and the Agreement is like the Stroke. 

L. C. J. Ze. It is a nice Caſe as you would 
have it, but I think it is very natural as the King's 
Council put it at firſt; they lay the Conſultation 
of the Ways and Means how it ſhould be done, 


and then they conclude that thus it ſhall be done: 


All which makes but one intire Thing. 


I. C. J. They fay they met that Day at St. 


Paul Covent-Gzrden, that's in the Beginning, and 
did conſult how to kill the King; and they con- 
ſented and agreed among themſelves, that it ſhould 
be done in this Manner: Does not this refer to 
both Time and Place in the Beginning? It is a 
continuing on of the fame Sentence, and makes all 
but one and the ſame Act; it is the Reſult of the 
Conſultation at that Time and Place. 

Sir B. Shower. But, my Lord, it might be at 
another Place: They might conſult at one Place, 


and conclude at another. 
Mr. Conyers. But it is laid to be at the ſame 


Place, for no other Place does appear, and it is 


one continued Sentence. 
L. C. J. Treby. You would make the Repitition 


ſo frequent and reiterated, that it would become 


abſurd. 
Mr. At. Gen. Indeed I do not know what theſe 


Gentlemen would have. 


Sir B. Shower. We wou'd have this Indictment 


as all others are, the Precedents are as we fay, and 
we hope this ſhall purſue em, or elſe be quaſh'd. 

L.C.F. Look ve here, Sir Bartholomew Shower ; 
Suppoſe this Part ſhould not be right, that will not 
vitiate the whole Indictment. 

Mr. Mompeſſon. But your Lordſhip won't ſuffer 
them to give Evidence of that Part chat is vitious. 

L. C. F. Yes, yes; it comes within the firſt 
Words of the Time and Place laid; they may 
give Evidence of it, becauſe this is but a ſetting 
forth for the Manner agreed upon for the Execution 
of the Deſign that was before conſulted and 
treated of; it is comprehended in the former 
Words; and if they had omitted this out of the 


Indictment, the Indictment had been never the 
worſe ; there had been a ſufficient Overt-A& al. 


ledged to prove the Compaſling and Imagining 


the Death of the King; for if People at ſuch à 
Place and Time meet, and propoſe the Way and 


Means how to effect it, do you think the Indic. 


ment would not be good enough without layin 
the particular Means agreed upon ? Certainly it 
had been well enough if this had been omitted. 
Do you think they cannot give in Evidence this 
as a Proof of the Overt- Act? Certainly they may. 
Sir B. Shower. The Queſtion will be, my Lord 
then upon the whole, Whether the Concluſion of 
the Indictment, contra legiantice ſuce Debitum, ſhall 
be taken diſtributively to every Fact, and if 6 
then there ought to be Time and Place alledg'g 10 
every Fact. | 
L. C. 7. Suppoſe you lay ſeveral Overt-Acts 
and prove but one, yet he is to be found guilty of 
the High-Treaſon, which is the Imagination, and 
Compaſſing the Leath of the King, which is the 


Crime laid in the Indictment ; then ſuppoſe this 


was left out of the Indictment, they might give 
it in Evidence, as a Proof of the Overt-Act, that 
is well laid for J ime and Place; and therefore 
though it be expreis d, and not ſo fully and parti- 
cularly laid, we cannot quaſh the Indictment for 
it, becauſe the Indictment would have been good, 
though that had been omitted. | 

L. C. J. Treby. That is certainly true, it is no 
Cauſe for quaſhing the Indictment. 

Mr. Soll. Gen. The Indictments againſt the Re- 
gicides were for Compaſſing the Death of the 
King, and they gave in Evidence that he was put 
to Death, though they charg'd in the Indictment 
wy the Compaſling and Imagining the Death of the 

ing. 

L. C. J. Ay ſure, that is an Overt-Act with a 
Witneſs, the Indictment was not laid for Mur- 
dering the King, but for Compaſſing his Death, 
which is the Treaſon according to the Act of Par- 
liament of 25th, Ed. the 3d, and as an Overt- 
Act they gave the Cutting off his Head in Evidence. 

Mr. Att. Gen. The Indictment ſays, they com- 
paſs d and imagined the King's Death, and they 
agreed to do it in this manner; if this be not all 
one intire Sentence I know not what is. 

L. C. J. As to your Caſe, Mr. Mompeſſon, which 
you quote out of Dyer, it is poſſible a Man may 
make an Aſſault at one Lime, and at another 
Time make an Aſſault and give a Stroke, but this 
is all one Act, it does but ſpecify what was generally 
conſulted of and propoſed. | | 

L. C. J. Treby. Pray, do you think a Man may 
demur upon a common Action of Battery, where 
ris faid firſt, at ſuch a Time and Place, [n/u/tun 
fecit & werberavit, vulneravit, becauſe there is not 
a Place ſet to every Word. | 

Mr. Mompeſſon. Indictments ought to be very 
curiouſly penn'd, and what is good in an Action 
will not be good in an Indictment, with Submiſhon. 

L. C. J. Treby. But ſuppoſe you ſhow'd it for 
Cauſe upon ſpecial Demurr. 

Mr. Mompeſſon. My Lord, I cannot tell what it 
would amount unto. | 

L. C. F. You cannot quaſh the Indictment at 
this Time, that is not poſſible, becauſe the In- 
dictment is good as to the reſt, ſuppoſing this was 
not ſo well as it might be. 

Mr. Mompeſſon. 'Then, my Lord, I am in your 
Lordſhip's Judgment, whether they ſhall be ad- 
mitted to give in Evidence this particular 'Thing: 


1696, 

L. C. F. They may certainly give in Evidence, 
the 4 — — Men to kill the 
King, as a Proof of the Conſultation, Agreement 
and Conſent to kill the King; and the Conient- 
ing to have Forty Horſemen is an Evidence 
their treating, propoſing and conſulting to Kill 
the King. Then for your Objection of Qwilibet 
/uſcepit ro be one, that is well enough, it is all 
{till but one Sentence. 
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tweeen our en Lord the King and the Pri- 
— OR you ſhall have in 
a true Verdict give according 'videncc 
2 * 
Cl of Arr. Thomas Trench. 
. (th 
Was 
Cl. of Arr. Jau Holfe. 
Lowick, I do not except againſt him (I was 


Sir B. Shower. One of which is it ? for they have ſworn 


not laid in the Indictment what it is, whether it 
be one of the Four, or one of the Forty, 

L. C. J. Whether it be one of the Four, or the 
Forty, is not material, for cannot one be found 
guilty and the reſt acquitted? the one is not 
charged with the Act of the other, but they are 
ſeveral Offences, and each muſt anſwer for him- 
ſelf. In all Indictments, Offences are ſeveral. 


Suppoſe an Indictment of Conſpiracy, and it is 


laid in the Inditment that Four did conſpire, 
can't you prove that two conſpired? no Queſtion 
you may. It is not certainly neceſſary that every 
one ſhould be proved to have conſpired. Suppoſe 
it were alledged that Four did beat a Man, and 
does not ſay Quilibet eorum beat him, you may 
give in Evidence that one did beat him, 

Sir B. Shower. No Queſtion of that in Caſe of a 
Battery, but in the Caſe of a Conſpiracy there 
muſt be more than one. 

L. C. J. Nay, I will ask you even in an Action 


of Conſpiracy, where the very Giſt of the Action 


is Conſpiring together, cannot two be found guilty 
and the reſt acquitted ? In Riots there muſt be 
Three or more. It may be you'll lay Jen, but it 


is ſufficient, I if you prove it upon an 
Three of them. FTIR 


Mr. Att. Gen. The Difference is betwixt Con» 
tracts and Crimes, for Contracts they are joynt, 
but Crimes they are in their own Nature ſeveral. 

Mr. Soll. Gen. Beſides, my Lord, though they be 
out of Time, yet this is not to the Abatement of 
the Indictment; but to the Evidence; how do 
they know, but we will give it in Evidence that 
Chriſtopher Knightley was one. 

L. C. J. Treby. Mr. Mompeſſon moves it as a 
Caveat againſt your giving it in Evidence. 

Sir B. Shower. If in an Outlawry againſt diverſe, 
they leave out theſe Words, Nec corum aliquis 
comperuit, that is every Day held to be , 
and for that Reaſon we fay, the Quililet corum 
ſuſcepit is neceſſary too, and without being laid 
cannot be given in Evidence, and if it be laid, it 
ought to have Time and Place. 

L. C. J. Treby. The Default of Appearance muſt 
be a ſeveral Thing, and when he lays it joyntly 
uon comperuerum, it may be true that all did not 
appear, if any one made Default; but when you 
charge Men with a Fact done, though in the plural 
Number, yet it is a diſtin& leperate Charge upon 
every one. 

Cl. of Arr. Robert Lowick, thoſe Men that thou 
ſhalt hear call'd, and perſonall 
between our Sovereign 
upon Trial of your Life and Death; if therefore 
yu will challenge them, or 

ime is to ſpeak to them as 
Book to be ſworn, and 


George Ford. 
except againſt him. 


Lowick. I do not 


Ci. of Arr. Hold the Book to Mr. Ford. 


Cl. of Arr. Temes Bodington. 

Lick. 1 hin 

Cl. of Arr. Fobu Raymoud. 

Luck I fay nothing againſt ham (IK was 
fexorn.) 

Cl. of Arr. George Hawes. 
p * do not except againſt him. (He ue 

worn 
Cl. of Arr. Thomas Glover. 
Lowick. 1 him. 


Cl of Arr. Matthew Ben e | 

Lowick, 1 do not exceptagainſt him. (I was 
ſworn.) 

Cl. of Arr. Fames Partberith. 

Lowick. 1 hun. 

Cl. of Arr. Joſeph er. 

Lowick. Ie him. 

Cl. of 2 Alexauder Forth. 

Ls:1ck, | challenge him. 

Cl. of Arr. Francis — 


Lowick, 1 


Cl. of 22 Nic Roberts 
Lowick, 1 challenge him. 
Cl. of Arr. Thomas Playftecd 
Lowick, 1 him. 
Cl. of Arr. an Hold. 
_— hum. 

. William Partridgs. 
Lowick, 1 —— 
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Cl. of Arr. Elias Fletcher. 

Crycr. Twelve Good Men and true, ſtand to- 
gcther and hear your Evidence. 

L. C. J. Now the reſt of the Jury that have ap- 
peared are diſcharged. 

Cl. of Arr. Cryer, make Proclamation. 

Cryer. Oyez, If any one can inform my Lords 
the King's Juſtices of Oer and Termmer, the King's 
Serjeant, or the King's Attorney General, before 
this Inqueſt be taken of the High-Treafon, where- 
of the Priſoner at the Bar ſtands indicted, let 
them come forth, and they ſhall be heard, for 
now the Priſoner ſtands at the Bar upon his De- 
liverance, and all others that are bound by Re- 
cognizance to give Evidence againſt the Priſoner 


at the Bar, let them come forth and give their 


Evidence, or elle they forteit their Recognizance. 


The Names of the Twelve iworn are theſe; 


George Ford, Eſq; [Tomas Ramoge, Gent. 
Thomas Trench, Eſq; IWilliam 111d, Gent. 
John Il olfe, Eiq; Co H iUliam Pitts, Gent. 
Fohn Raymond, Eſq; H lliam Smith, Gent. 
George Hawes, Eſq; Ben Boltby, Gent. & 


Matthew Bateman, Eſq; ] \ Elias Fletcher, Gent. 


Cl. of Arr. Robert Lowick, hold up thy Hand; 
which he did. You that are ſworn, look upon 


the Priſoner and hearken to his Cauſe. He ſtands 


indicted by the Name of Robert Loick, late of 


the Pariſh of St. Paul Covent-Garden, in the Coun- 


ty of Middleſex, Gentleman; for that he, to- 
gether with Chriſtopher Knightley, late of the ſame 
Pariſh and County, Gentleman; Ambroſe Rook- 
506d, late of the fame Pariſh and County, Gentle- 
man; and Charles Cranbirue, late of the fame Pa- 


riſh and County, Yeoman ; not having the Fear 


of God in their Hearts, nor weighing the Duty 


of their Allegiance, but being moved and ſeduced 


by the Inſtigation of the Devil, as falſe Tray tors 
againſt the moſt Serene, moſt Illuſtrious, moſt 
Mild and moſt Excellent Prince, our Sovereign 
Lord, WILLIAXI the III. by the Grace of God, 


of England, Scotland, France, and Ireland, King, 


Defender of the Faith, Ec. their Supreme, True 
and Rightful, Law ful and Undoubted Lord; the 


Cordial Love and True, and Due Obedience, 
Fidelity and Allegiance, which every Subject ot 


our ſaid Lord the King, that now is, towards 
him our faid Lord the King, ſhould, and of 


right, ought to bear, w'thdrawing and utterly to 
_ extinguiſh, Intending and Contriving, and with 
all cheir Strength Purpoſing, Deſigning and Con- 


ſpiring the Government of this Kingdom of Eug- 


land, under him our ſaid Lord the King that now 


is, our right, duly, happily, and very well eſta- 


bliſned, altogether to ſubvert, change, and alter; 


as alſo the ſame our Lord the King to Death and 
ſinal Deſtruction to put, and bring, and his faith- 
ful Subjects, and the Freenien of this Kingdom of 
Englaud, into intollerable and moſt miſerable 
Slavery to Lewis the French King, to ſubjugate 
and inthral, the roth Day of February, in the Se- 


venth Year of the Reign of our Sovereign Lord 


the King that now is, and diverſe other Days 


and Times, as well before, as after, at the Pa- 
riſh of St. Paul's Covent-Garden aforeſaid, in the 


County aforeſaid, falſely, malicioufly, deviliſhly, 


and traiterouſly, did compals, imagine, and con- 


trive, purpoſe, deſign, intend, our faid Lord the 
King that now is, to kill, flay, and murder; and 


8 Will. II 


miſerable Siaugliter among the faithful Subject: 
of our faid Lord the King throughout this Whole 
Kingdom of Fugland, to make, and cauſe, and 
the fame their moſt wicked, impious, and devi- 
liſh 'Treatons, and traiterous Compailings, Con- 


trivances, and Purpoſes aforeſaid, to fulfil, per- 


fect, and bring to effect, they the id Ci 
Knightley, Robert Loxwick, Ambroſe Rockwood 

and Charles Cranburue, and very many other falſe 
Traitors to the Jurors unknown; afterwards, to 
wit the fame tenth Day of February, in the Year 
aboveſaid, at the Pariſh aforeſaid, in the County 
aforeſaid, and diverſe other Days and Times, as 
well before as after; there, and elſewhere, in the 
lame County, falſly, maliciouſly, adviſedly, ſecret- 
ly, and traiterouſly; and with Force and Arms 
did meet together, propoſe, treat, conſult, con- 
ſent, and agree, him our faid Sovereign Lord the 
King, that now is, by lying in Wait and Wild 

to aſſaſſinate, kill, and murder, and that execrable. 
horrid, and deteſtable Aſſaſſination and Killing, 
the jooner to exccute and perpetrate ; afterwards, 
to wit, the fame Day and Year, and divers other 
Days and Times, at the Pariſh aforeſaid, in the 
County aforeſaid ; traiterouſly did treat, propoſe, 
and conſult, of the Ways, Manner, and Means, 
and the Time and Place, where, when, how, and 
in what manner, our faid Lord the King, fo by 
lying in wait, the more eaſily they might kill; 
and did conſent, agree, and affent, that Forty 

Horſemen, or thereabouts; of whom the faid - 
Chriſtopher Knightley, Robert Lowick, Ambroſe 
Rookwood, and Charles Cranburne, would be four; 
and every one of them traiterouſly took upon him- 
ſelf to be one, with Guns, Muskets, and Piſtols, 
loaden with Gun-powder, and Leaden Bullets ; 
and, with Swords, Rapiers, and other Arms, ar- 
med, ſhould lie in Wait, and be in Ambuſh, the 
ſame our Lord the King in his Coach being, 
when he ſhould go abroad to ſet upon, and that a 
certain and competent Number of thoſe Men ſo 
armed ſhould ſet upon the Guards of him our ſaid 


Lord the King then attending on him, and being 


with him, and ſhould fight with them, and over- 
come them, whilſt others of the ſame Men 10 
arm'd, him, our ſaid Lord the King, to aſſaſſinate, 
kill, flay, and murder: And they the ſaid Chriſtc- 
pher Knightley, Robert Lowick, Ambroſe Rookwood, 
and Charles Cranburne, their 'Treaſons, and all 
their Traiterous Intentions, Deſigns, and Contri- 
vances aforeſaid, to execute, perpetrate, fulfil, 
and bring to Effect afterwards, to wit, the afore- 
ſaid 1oth Day of February, in the Seventh Year 
aforeſaid, at the Pariſh aforeſaid, in the County 
aboveſaid, divers Horſes, and very many Arms, 
Guns, Piſtols, Rapiers, and Swords. and other 
Weapons; Ammunition, and Warlike Things, 
and military Inſtruments, falſly, maliciouſly, ſe- 
cretly, and traiterouſly did obtain, buy, gather 
together, and procure ; and did cauſe to be bought, 
obtain'd, gather'd together, and procured with 
that Intent, them, in and about the deteſtable, 
horrid, and execrable Aſſaſſination, Killing, and 
Murder of our faid Lord the King, that now 15, 
as aforeſaid, to uſe, imploy, and beſtow ; and the 
fame. Premiſſes the more fafely, and certainly to 
execute, do, and perpetrate, he the aforeſaid Chri- 


 ſtopher Knightley, with one Edward King, lately 


of High-1 reaſon, in Contriving and Conſpiring 
the Death of our faid Lord the King that now 15 
duly convicted and attainted, by the Conſent and 


Aſſent of divers of the Traitors and Confpira- 
toro 
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tors aſoreſaid, tlie ſaid tenth Day of February, in 
the ſeventh Year aboveſaid, traitcrouſly did go 
and come to the Place propoſed, where ſuch in- 
tended Aſſaſſination, Killing, and Murder, of our 
ſaid Lord the King, by lying in Wait, ſhould be 
done, perpetrated and committed, to View, tee, 
and obſerve, the Conveniency and Fitness of the 
ſame Place, for ſuch lying in wait, Aſſaſſination 
and Killing, there to be done, perpetrated and 
committed; and that Place being ſo viewed and 
obſerved atterwards, to wit, the fame Day ard 
Year, his Obſervations thereof to ſeveral of the 
{aid Traitors and Conſpirators, did relate and 
impart, to wit, at the Pariſh aforeſaid, in the 
County aforeſaid, and the aforeſaid Charles Croat» 
burne, the fame Day and Year there in order, the 
ſame cxccrable, horrid, and deteſtable Aſſaſſina- 
tion, and killing of our ſaid Lord the King, by 
the Traitors and Conſpirators aforeſaid, the more 
readily and boldly to execute, perpetrate, and 
commit, adviſedly, knowingly, and traiterouſly, 
did bear and carry among divers of thoſe 'Trai- 
tors and Confpirators forwards and backwards, 
from ſome to others of them, a Liſt of the Names 
of diverſe Men of thoſe who were deſign'd and 
appointed, our ſaid Lord the King, ſo as afore- 
faid, by lying in Wait to kill and murder, againſt 
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ling the Death aud Jeitruction of the King, th 
Nature of our Evidence againſt tig Pritaner a 
— 2 Gentlemen, b 

ou Wi » by the Mine 
that about Ci laſt a Contpcacy aud Detig:s 
was {ct on foot to aflaffinate the King, and c n 
inzly to accompliſh it, rhere were teveral Perfors 
tent over from ute by the late King 7 
who were Part of his and particu rt, 
Sir Corrge Ham was ta be the Head of them ; 
he was a Lieutenant of the Guards there, and hc 


cular! King 7 
m Au, and he hop'd it might be an Oppor- 
tunity to advance him. He was to obf&rve the 
Ordcr> of Sir George R 1 * an by an taken 
he ſhould know him ; be was to mect him in C- 
vent-li ordew, and be was whd he might find han 
there twice * Week in the 


the Duty of the Allegiance of them the faid CU. him, 


ftopher Knightley, Robert Lowick, - Ambroſe Rock» 
wood, and Charles Cran'urne ; and againſt the Peace 
of our ſaid Sovereign Lord the King that now is, 
his Crown and Dignity, as alio againſt rhe Form 
of the Statute in ſuch Caſe made and provided : 
Upon this Indictment he has been arraigned, and 
thereunto hath pleaded not Guilty, and tor his 
Trial hath put himſelf upon God and the Coun» 
try, which Country you are: Your Charge is to 
inquire, whether he be guilty of the High-Trea- 
ſon whereof he ſtands indicted, or nor guilty; it 
you find him guilty, you are to inquire what 
Goods or Chattels, Lands or 'Tenements, he had 
at the Time of the High- Treaſon committed, or 
at any "Time ſincc, to your Knowledge. It you 
find kim not guilty, you are to inquire whether he 
fled for it, it you find he fied for it, you are to in- 
quire of his Goods and Chattels, as if you had 
tound him guilty ; if you find him not gulky, and 
that he did not fiy for it, you are to fay ſo, and 
no more ; and hear your Evidence. 

Mr. Mountague. May it pleaſe your Lordſhip,and 
you Gentlemen of the ] 
of High- Treaſon againſt Robert Lowick, Priſoner 
at the Bar, and the Indictment does charge him 
with compaſſing and imagining the Death of the 
King, and endcavouring to ſubvert the Govern» 
ment, and inſlave this Kingdom of Eug/-ud, and 
bring it under French 'I'yr and Slavery, and 
the Indictment ſets forth that Robert Lowick, the 
Priſoner at the Bar, the Tenth of February, met 
ſeveral falſe Traitors, and there conſulted and 
treated how to aſſaſſinate his Majeſty ; and agreed, 
that forty Horſemen to get together, ſome to at- 
tack the Guards, while others were to afſaſinate 
the King in his Coach; and the Indi&ment char» 
ges him likewife with getting together Horſes and 
Arms for this Purpoic, to this he hath 
not guilty, We will call our Evidence, and prove 
the Fact againſt him, and we do not doubt but 
you will do your 5 

Mr. At. Ceu. May it pleaſe your Lordſhip, and 
you Gentlemen that are 1. this is an Indic» 


ment of High- Treaſon, in ring and compatl- 
Vor. IV. 


Gentlemen, you will hcar that the Prifbacr at 

the Bar did rat wi Ott 
in it; panicularly, abo the 

n, be cat to one Beriraw, and axk' 

he vod be ingaged in a Defign tor Ki 

Service that was quickly to be ex 
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| You will find, Gentlemen, that Mr. Rookzwood, 
who was tried Yeſterday, had ſeveral Meetings 
about it, with Mr. Lowick and Mr. Harris; they 
did think it to be a barbarous Thing: But how- 
ever, they were reſolved to obey Orders, and the 
Priſoner in particular {aid he wou'd obey Orders, 
tho he thought it a very wicked Thing. 5 
Gentlemen, you will find by the Evidence how 
the Matter was carried on; the Priſoner was to 
be engaged in it, and did not only imbarque him- 
ſelf in Perſon, but engaged others, and did treat 
with them about it. We ſhall call our Witneſſes, 
who will give you a full Account of it, and then 
we ſhall leave it with you, who we queſtion not 
will do Juſtice. Firſt call George Harris; who ap- 
ed and was ſworn. 
Mr. Sol. Gen. Pray will you give an Account to 


my Lord and the Jury, what you know of the in- 


tended Aſſaſſination, and what Part the Priſoner 
at the Bar had in it. 

Mr. Conyers. Begin from the Firſt, and tell your 
whole Knowledge as you did Yeſterday. 

Mr. Harris. On the 14th of January, New Stile, 
I was ordered to wait on King James at Dinner; 
after Dinner was over, I was called in, where was 
Col. Parker and Mr. Hare at the ſame Time, and 
King James told me he was very ſenſible of the 
good Service I had done him; and now he had an 
Opportunity of doing ſomething for me: I was 
to go into England, and there to be ſubſiſted, and 
I was to follow the Orders of Sir George Barclay; 
the King told me I ſhould find Sir George Barclay 
in Covent-Garden, with a white Handkerchief hang- 
ing out of his Pocket, on Mondays and Thurſdays 
between the Hours of fix and ſeven in the Eve- 
ning, and that was the Sign I was to know him 
by, and he ordered me to go to Mr. Caroll, that is 
Secretary to the Jate Queen, and Col. Parker went 
along with me, and he ordered me ten Lewidores, 
and Mr. Hare as much, which Mr. Caro!/ gave us; 
and if that were not ſufficient, or if we were 
Wind-bound at Calis, we had Orders to apply to 
the Preſident of Calis to be furniſh'd with what 
we wanted: accordingly we went, and the Wind 
not ſerving when we come to Calis, we were for- 
ced to ſtay there, and our Charges were paid to 
our Landlady by the Preſident of Calis, according 
to the Order we received at St. Germains ; when 
the Wind ſerved fair we went on Board, and came 
to Rumney-marſh, to one Mr. Hunt's Houſe, and 
from thence he furniſh'd us with a Couple of Hor- 
ſes, and we came the Sandy-way to one Mr. Tuc- 
ker's, and from thence to Mr. Croſs's, and from 
thence to Graves-end, and from thence to London : 
We came up in the Night-tide, and being late 
when we came to Town, Sunday- night, we lay at 
an Inn at the lower-end of Gracious-ſtrect; the 
next Day we went to look for Sir George Barclay, 
but not finding him in Covent-Garden, according 
to what King James told us, I admired at it; but 
one Mr. Birkenhead meeting my Comrade the next 
Day, faid, Sir George Barclay deſired to ſee us, and 
appointed us to meet him, which we did that 
Night, where Sir George Barclay ask'd us how the 
King and Queen, Prince and Princeſs did ; he told 
us at that Time he had no Money for us, but in 
a few Days we ſhou'd have Money ; and accord- 
ingly he ſent us Money. We had five Guineas, 
but it was at twice; two Guineas at one Time 
and three at another, and this was for a Month's 
ſubſiſtence at five Shillings a Day, Guineas going 
then at thirty Shillings. And afterwards when 


Major Holmes delivered the Horſe, upon Saturday 


the 15th, we had another Guinea, that made up 


what we had to be ſix Shillings a Day when we 


had Horſes, and five Shillings a Day when we 
had none: And as for Mr. Low:ck, the firſt Satar- 
day which was deſigned for the Aſſaſſination. 1 
happened to be at Mr. Counter's Lodgings in Hol. 
born, a Confect ioner's; and there I ſee Mr. Lomi 
come in. | 

Mr. Conyers. Who lodg'd there, pray Sir? 

Harris. Sir George Barclay and Mr. Counter had 
Lodgings there; and Mr. Lewicł came in there 
but I cannot ſay he ſtay'd there any Time, I think 
he went out preſently afterwards. The next 
Week I met Mr. Lowick in Red-lyon Fields and dif. 
courſed with him there about this Matter, and 1 
told him what a barbarous and inhumane Thin 
it was that we ſhould be the Murderers of the 
Prince of Orange, and that it would render us odi- 
ous to the World, and that we ſhould be a conti- 
nual Reproach to our ſelves; he did agree it was 


ſo: But in concluſion Mr. Lowick ſaid he would 


obey Orders, and he ſaid Sir George Barclay he was 
ſure wou'd not do it without Orders. 'That Day 
when we were walking out, we met Sir George 
Barclay and Major Holmes riding in the High-way 
up towards Iiugten, and we ſpoke to him, for 
Mr. Lowick told me the Thing was diſcovered, and 
his Name was given up, and other Gentlemens, 
and I think another; and ſo he told me that one 
Harriſon told him of it, and forewarn'd him that 
Night from lying in his Lodging; and he told 
him that he believed it wou'd not be ſafe for the 
Reſt to lie in their Lodgings, or to that effect. 

Mr. At. Gen. When — ſaid he wou d obey Or- 
ders, What was the Diſcourſe about. | 

Harris. We were talking of murdering the 
Prince of Orange: And not only that, but I do 
believe that Mr. Lowick is ſo ſenſible that what I ſay 
is true, and he is a Man of ſo much Conſcience 
and Honour, that he will not contradict any Thing 
that I affirm or have ſaid here. On Saturday the 
Two and Twentieth we dined at the Caſtle, a Ta- 
vern or a Cook's Shop, at the End of Red-lyoy 
Street. I was much in a Sweat, and he ask'd me 
what made me ſo? I told him I had been getting 
Captain Rookwood's Party ready; and I told him 
(laughing) that Captain Rookwood faid I ſhould be 
his Aid du Camp, and ſo I was getting the Men 
together: Says he to me, you may very well do 
it, for you have ſix Shillings a Day, and I have 
nothing. Mr. Lowick, you know what I ſay to be 
true; I know not why you lift up your Hands; 
but you did tell me I might very well do it, ha- 
ving fix Shillings a Day, and you had nothing, 
and yet brought a Couple of Men ar your own 
Charge, and that their Horſes could not be diſ- 
charged unleſs you went. Theſe were his Words, 
my Lord, or to this effect. | 

Mr. Att. Gen. What do you mean by being diſ- 
charged? | 

Harris. T mean this, that I believe he paid for 
them; and they were waiting at a Houle till he 
came. 


Mr. Conyers. Why were they to be diſcharged 


that Day? 
Harris. The Reaſon why they were to be diſ- 
charged that Day, was, becauſe Captain Rookiwood 


had told him before, that the Prince of Orange did 
not go out that Day; and therefore we went to- 


gether to walk towards Ilington. 


IL. C. 7. What Day was that? 


Harris. 
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Mr. At. Cen. Did he not tell you what the De- 
ſign was you were to go about ? | | 

Bertram. He did not tell me of any other De- 
ſign than as I tell you, for he believed I knew of 
it; I thought ſo at leaſt : The firſt time I knew 
of it was from Mr. Charnock. 

L. C. F. What did he tell you was the Deſign 
that you ſhould ingage in for your Advantage up- 
on Friday the 14th, when he gave you the Gui- 
nea ? | 

Bertram. He told me, he believed they ſhould 
ride out very ſuddenly, and that the King was to 
be ſeized in his Coach. 

L. C. F. Did he tell you when the King was to 
be ſeized? 

Bertram. No, he did not tell me when, but 
this was the 14th, the next Morning I was to 
meet him at Hart-/treet, but did not. 

Mr. Sol. Gen. Who did he tell you the King 
was to be ſeiz d by? 

Bertram. He did not nominate any one elle, 
for he obliged me not to ask him Queſtions, nor 
I did not. 

Mr. Fol. Gen. Did he name himſelf to be con- 
cerned ? 

Bertram. He named himſelf fo far, as that he 
believed he ſhould ride out very ſuddenly. 

Mr. Sol. Gen. Was it the next Morning, or the 
next Day ? | 

Bertram. I cannot ſay that he named any par- 


ticular Time. 


Mr. At. Gen. Will they ask him any Queſti- 


Sir B. Shower. No, I think we ſhall not. 

Mr. Mountague. Pray, Mr. Bertram, will you 
anſwer me one Queſtion, What did he ſay to you 
when he check'd you for not coming according t 
his Appointment ? | 

Bertram. I took it as a Kind of a Check: He 
told me, that if the King had been in the Field, 
he believed I would have done the fame. 

Sir B. Shower. There is one Thing we muſt a 
little examine this Gentleman to : Were not you 
under a Neceſſity before that Time that he gave 
you the Guinea? Pray what Condition were you in ? 

Bertram. Under Neceſſity, Sir! I was never ve- 
ry plentiful of Money of late. | 

Sir B. Shower. Did he never give you a Guinea 
or two before in Charity, and out of Compaſſion 
to your Neceſſities ? 

ertram. He has given me Money ſeveral Times 
before; and I believe if I would have ask'd him 
for any Money, he would have given it me. 

Mr. At. Gen. Was this Money given you for 
Charity, or for any other, and what Purpoſe ? 

Bertram. I did not ask him for any Thing, but 
he gave it me, and ſaid, There's a Guinea to buy 
you Neceſſaries. 

Mr. At. Gen. What was the Diſcourſe before 
that ? 

Bertram. ] told you, he faid, he believed they 
were to ride out very ſuddenly, and he believed 
the King was to be ſeized in his Coach, and he 


deſired me not to be out of the Way. 


Mr. Cowper. And when he gave you the Guinea 


to buy you Neceſſaries, was it immediately after 


this Diſcourſe ? 

Bertram. Sir, it was at the ſame Time. 

Lowick Did not I give your Wife a Guinea two 
Months before this ? 

Bertram. Yes, Sir; I acknowledge I was in- 
formed you did, I was not in Town then. 


155. The Trial of Robert Lowick, 


8 Will. In. 


Lowicł. Pray let the Court know that. 

L. C. J. Did he tell you the King was to be 
ſeized in his Coach, before he told you they were 
to ride out very ſuddenly ? 

Bertram. No, afterwards; and then he gave 
me the Guinea. 

Sir B. Shower. His words are not coupled to- 
gether, they have no Relation to one another. 

L. C. 7. No; but he told him they were to ride 
out very ſuddenly, and the King was to be ſcized 
in his Coach, and gave him a Guinea to buy him 
Neceſſaries at the ſame Time. 

L. C. J. Treby. There's no doubt he was ingag- 
ed in the Deſign with thoſe other Perſons. 

Mr. Conyers. And afterwards he rebuked him 
becauſe he had not met him ; and he faid, it 
would have been the ſame Thing, if the King had 
been in the Field. | 

Mr. Mountague. What Day in the Week was it 
that you failed him ? 7 | 

Bertram, Jt was on a Saturday. 

Furyman. Pray, my Lord, we deſired to know, 
who he did underſtand by the King that was to 
be ſeized. 

L. C. F. What did he call the King ? 

Bertram. He ſaid nothing but the King. 

L. C. F. Who did you underſtand by that 

Bertram. I leave it to the Court, I am not to in- 
terpret 'Things. | 

LEY tots. Did be nome the Tvine of 
Orange, or King James? Did you think King 
James was to be ſeized? 

Bertram. My Lord, I tell you what he faid, I 
am not to interpret his Words. 

Mr. Att. Gen. Do you believe he meant King 
Zames, or this King, that was to be ſeized ? 

Bertram, I believed it might be the King here. 

L. C. 7. Take the Words as they are; he ask d 
him before, Whether he would ingage in a De- 
ſign that might be for his Advantage? On Friday 
the 14th of February he meets him at his Lodging, 
and tells him, he was to ride out ſuddenly, and 
that the King was to be ſeized in his Coach, and 
appointed him to meet him the next Morning, 
and gave him a Guinea to buy him Neceſſaries. 

Mr. Mompeſſon. Pray, has not Mr. Lowick given 
you Clothes, Linnen and other Things at any 
other Time ? | 

Bertram. Sir, you have been always ready to 
ſerve me, I muſt acknowledge, and you have 
very kind to me. 

Lowick. If you pleaſe to give an Account of my 
Character, whether ever I was guilty of any bloody 
T hing. | 

Bertram. No, Sir. 

Sir B. Sh5wer. How long have you known Mr. 
Lowick ꝰ TEE 

Bertram. I believe I have known him this 20 
Years. 

Sir B. Shower. What Behaviour has he been of 

Bertram. He has always had very good Beha- 
viour, and the beſt ; he has had the beſt Character 
of all Mankind. | 

Sir B. Shower. Did you ever know him inclined 
to do a raſh Action? 

Bertram. Never in my Life. 

Sir B. Shower. Did you ever know him do 2 
malicious Action ? | 

Bertram. No, but he had always the Character 
of a good Man, and was always ready to ſerve 
any Man in his Neceſſities, and to do Good ; hs 
has that general Character abroad. 1 07 


1696. 


L. CF. Where does he live ? 


mr 
W ite nor * * , no - 2 
* was his Way of Living ? 


IL. CJ. What 


Bertram. He was bred a Soldier, and has been 


abroad. 
L. C J. Where? 
 Reriram. In Irelaud. 
L. C. J. in whoſe Scr ice 
Bertram. In the Service of King James. 


Lowick. He knows parti , once | was 
— — _—_ 
killed in cold Blood. 
L. C.F. What Countryman is he ? ; 
Bertram. Torkſbure. 
Mr. Aiompeſſen. Was he accounted of a crucl or 
a 
ram. No, of a . 
Furyman. My . for what 
Cauſe he gave him or his Wife a Guinea. 
, Spina | naw age Os ans 
me the fourteenth of February, 
— —— you. * 
is What was the Guinea given to 
Wife for ? 


Bertram. For that Guinea given to Wi 
it was out of his own Kindnets and Day Th 


ed what Neceſſarics thoſe were to be ? 
Bertram. No, Sir; upon my Oath there was 
not any particular mentioned. 


Mr. At. Cen. What made him fo kind to you, 


? 
1 * We were both born in a Town, and 
I believe we are near related. | 
Sir B. Shower. You fay you are 'Towns-People, 
| and you 
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Bertram. I did believe it was about ſeizing and 
killing the King, and I did think it to be il- 
legal. 
lr. Mountague. Why did you think it was 
about that? 


Bertram. Becauſe Mr. Charnock had told me of p 
it before. 


Mr. At. Gen. How did you know that was what 


Lowick ſpoke to you about ? | 
Bertram. I did ſuppoſe it to be the ſame, be- 


cauſe he deſired me at firſt to ask no Queſtions, 


no more did I ; but I took it always to be the 
ſame Thing. 
Mr. At. Gen. What did he fay to you ? 
Bertram. He told me he had a Buſineſs to pro- 
poſe to me, if I would ingage in, that would be 
for my Advantage, but I muſt ask no Queſtions ; 
talk'd of Riding out ſuddenly, and that the King 
was to be ſeized in his Coach, and having heard 
of it from Charnock, I thought it was the fame 
Buſineſs. ' | | 
Mr. At. Gen. Then my Lord, we have one 
Witneſs more, call Captain Fiſher, ¶ He did not 
appear.) If he does not appear, we ſhall Jet them 
o on, and when he comes in, we can examine 
im afterwards. | 
L. 1 Is he a naterial Witneſs ? 
Mr. Sol. Gen. We do apprehend he is a very 


material Witneſs. 


L. C. J. If you think him a material Witneſs, 
it will not be proper for them to enter upon their 


Defence, till they have heard the whole Accuſa- 


tion. 


The Court ſtaid for Mr. Fiſher's coming for near 
an Hour, and at laſt he came in and was ſworn, 


L. C. 7. Who is this? | 

Mr. At. Gen. 'This is one Captain Fiſher. 

Mr. Soll. Gen. Pray Captain Fiſher, do you 
know Mr. Lowick, the Priſoner at the Bar? 

Capt. Fiſher. I have not talk'd with Mr. Lowick 


ſince the 8th of February, and then he talk'd 


that he would be ready to ſerve his Maſter to the 
uttermoſt of his Power. 

L. C. F. What Maſter ? 

Capt. Fiſher. King James. 
Mr. Att. Gen. What particular Service ? 

Capt. Fiſher. He named no particular Service, 


but only that he would be ready to ſerve his Ma- 


ſter to the uttermoſt of his Power. 
Mr. Att. Gen. Where was this ? 
Capt. Fiſher. At the Cock in Bow-ſtreet. 
Mr. Att. Gen. Who was in Company? 
Capt. Fiſher. There was Mr. Harri/cn. 
Mr. Att. Gen. Pray give an Account of what 


you know of this barbarous bloody Deſign. 


Capt. Fiſher. I believe there was a Deſign to 


ſeize the Prince of Orange. | 


Mr. Att. Gen. What do you know of it? you 
45 believe it. 
pt. Fiſher. J believe it by my Knowledge, 


ſay 
| becauſe I was concerned in it. 


Mr. Att. Gen. By whom was that Deſign car- 
ried on? 
Capt. Fiſher. By Sir George Barclay and Mr. 


Harriſon. 


L. C. F. What was the Defign ? 
Capt. Hſber. We were to fall upon the Prince 


of Orange. | 
L. C. F. You called him fo, the Prince of 


Orange 


8 Will. III. 
Capt. Fiſher. Yes, my Lord. 


Mr. Att. Gen. Well, tell us what happened. 

Capt. Fiſher. It was to have been done the 
15th of February, and we met accordingly the 
14th, but the King not going Abroad, it was 
ut off. 

L. C. 7. Who met on the 14th ? 

Capt. Fſber. I met only Mr. Harriſon and Sir 
George Barclay, then it was put off till the 22d 
upon the 21ſt, we met at the Three-Tins in IIc. 
borne, and from thence we came to the Sun-Ta- 
vern in the Strand, and there was no Body but 
Mr. Harri ſon and I together, and Sir George Bar- 
clay came to us ; I believe there were about 14 
or 16 in the Houſe; there Sir George Barclay 
told me, Mr. Lowick was to meet me and two 
more at an Inn by St. Giles's Pound, and that we 
were to go together to ſcize the Prince of Orange 
the 22d. | 

L. C. F. Did you meet him ? 

Capt. Fiſher. I did not meet him, it being put 
off by the King's not going abroad. 

92 C. J. This does not affect Mr. Lowick at 
all. 

Mr. Att. Gen. It does not, we acknowledge 
but at that time which you ſpeak of, the 8th of 
February, had you any Knowledge of the Afſaſſi- 
nation. 

Capt. Fiſher. There was no Aſſaſſination at 
that Time, at leaſt it was not then declared. 

1 Mr. Att. Gen. What was your Diſcourſe about 
en ? 

Capt. Fiſher. There was Notice of the King's 
preparing to come for England. 

Mr. At. Gen. You fay Mr. Harriſon was there. 

Capt. Fiſher. Yes, and talk'd very little about 
the Matter, but only that there were Prepara- 
tions for the King's coming. 

Mr. Att. Gen. What did Lowick fay to you? 

Capt. Fiſher. I have told you all that Mr. Lo- 
wick ſaid to me. 

Mr. At. Gen. Repeat it again. 

Capt. Fiſher. He ſaid he would be ready to 
ſerve his Maſter, to the uttermoſt of his Pow 
er. | 
Mr. Cowper. Had you no Diſcourſe about an 
Act of Parliament. | 

Capt. Fiſher. Mr. Lowick ſaid it was not con- 
venient to talk with more than one at any time, 
for there was an Act of Parliament on Foot, 
that under two Witneſſes nothing ſhould aſſect 
a Man's Life in Treaſon. 

Mr. At. Gen. The A& of Parliament was then 
a making. | 

L. C. J. When Mr. Lowick faid he would ſerve 
his Maſter, what Diſcourſe had you about it ? 

Capt. Fiſher. Mr. Lowick faid not a Word with- 
in, but at the Door he ſaid he would ſerve his 
Maſter to his Power. 

Mr. At. Gen. What was that, that they would 
not talk with above one at a time ? 

Capt. Fiſher. Nothing that was thought trea- 
ſonable Practices ſhould be diſcourſed of before 
above one at a time, ſo J underſtood it. 

Mr. Sol. Gen. Then my Lord we have done. 

Sir B. Shower. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury ; I am of Coun- 
cil in this Caſe for the Priſoner at the Bar, and 
we do hope here is not Evidence ſufficient to con- 
vict him of High-Treaſon, the Queſtion is not 


whether there was a Plot or a Conſpiracy to Aſ- 


ſaſſinate the King, or to prepare for an n 
| | » 
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it, nor that he knew of it, nor did declare at 
what time it was to be done, nor any thing 
certain whether it was a Prophecy, or a Dream, 
or a Story that he related again, or what it was; 


there is no Connection between the Riding out 


ſuddenly and the other Words of ſeizing the 
King in his Coach; then he ſays he gave him a 
Guinea to buy him Neceſſaries, the Man acknow- 
ledges Mr. Lowick ſeveral times had given him 
in Charity-Money, Cloaths and other Things, 
and gave his Wife a Guinea as you obſerve, in 
Charity, but he gave him this Guinea on pur- 
poſe to buy him Neceſſaries, and it is hard that 
a Man's Charity to a Countryman, to a 'Townl- 
man, to an antient Acquaintance of 'Twenty 
Years ſtanding, to a Perſon that he had been fa- 
miliar with formerly, and known to have lived 
well, ſhould be miſ-interpreted and ſtrain'd, to 
make it a giving him Money as Subſiſtence, and 
a Reward for the doing ſuch a Miſchievous 


Bloody Act; We fay his Charity to this Man- 


formerly is inconſiſtent with the Suppoſition that 
he could be privy to ſuch a barbarous Deſign 
now, and we hope the Jury will conſider the Cha- 
racter that that very Man has given to my Cli- 


ent, for the ſame Witneſs gives you an Account 


of his Behaviour all along, that he was not given 


to Raſh and Barbarous Actions, nor guilty of any 


malicious Thing, nay, that he prevented Miſ- 
chief, and the killing of People in cold Blood. 
We muſt leave it to the Jury's Conſideration, and 
your Lordſhip's Direction. All theſe things that 
they ſay may be true, and Lowick be not guilty, 
and the acquitting of Mr. Lowic will be no Re- 
flection upon the Witneſſes, nor any Diſcredit to 
the Teſtimony that has been given of this Con- 
ſpiracy; but we hope tis doing Juſtice to this 
Man, the Witneſſes not coming up to the Proof 
of what is laid in the Indictment. We muſt beg 
your Lordſhip's Patience a little longer, and call 
ſome Witneſſes to give you an Account how long 
they have known Mr. Lowick, and what is real 
Character is; they will tell you he is a peace- 
able good Man, and ſhew you that his Temper 
and Inclination was rather to a ſober quiet Life 
than to lead him to ſuch Action, and tnat they 
cannot think him likely to be tempted to be con- 
cerned in ſuch a Deſign ; and then we muſt leave 
it to the Jury. Call Mrs. 267ke. | 
Lowick. I believe there is no Body here tha 

knous me but will give me that Character. 


Mrs. Yorke came in and was ſworn. 


Sir B. Shower. Pray Mrs. 257ke how long have 
you known Mr. Lowick. 
Torke. About a Dozen or Fourteen Years. 
-> B. Shower. What fort of Diſpoſition is he 
of? Y 
Torke. He is a Civil Honeſt Man as ever I ſaw 
in my Life, or ever knew of ; and I never heard 
otherwiſe from any one that knew him. 
Sir B. Shower. What was he in his Actions, was 
he Malicious, or good Natur d? 
5 Torke. As good a natured Man as ever I 
W. | 
Mr. Mompeſſon. Has he the Reputation of a Cruel 
Bloody Minded Man ? ET 
Torke. Quite the contrary. He lodged in my 
Houſe half a Year, it is not quite a Year ago 
ſince he lay at my Houſe. He was the moſt 


obliging Man that cver lay in my Houſe. He 


was ſo civil to all the Lodgers, that the ; 
_ tor his Goodneſs, uns ae K them > proc with 
im. 6 
L. C. 7. How came he to | 
Houſe ? 7 * * 
Yorke. He came from his other Landlady, the 
could not agree, his other Landlady was a 801. 
of a Shrew, and therefore he did not care for 
ſtaying there; and I deſired his Company be. 


cauſe I knew him to be ſo obliging and ciyil , 


Man. | 
IL. C. J. Where is your Houſe? 

Torke, In Bloomsbury. , 

L. C. F. What is his Way of Living. is 
Man of 2 Eſtate ? FN +a 
: Torke. I cannot tell, I did not inquire into 
that. | 

L. C. 7. Had he no Employment to get his 
Living by. | | 

Torke. I do not know any thing of that, I ne- 
ver inquired into it; he paid me very honeſtly 
for my Lodging, and he is a very good Man for 
any thing I know. | 

Sir B. Shower. Then call Mrs. Mo/ely. 


She came in and was ſworn. 


I. C. J. Well, what do you ask this Gentlewo- 
man. 

Sir B. Shower. Pray Mrs. Moſely will you tell 
* and the Jury: Do you know Mr. Lo- 
ick. | 

Moſely. Yes, Sir, I do. | 
i Sir B. Shower. How long have you known 

im ? | 

Moſely. Near twenty Years. 

Sir B. Shower. Pray give an Account upon your 
Knowledge what Diſpoſition and 'Temper he is 
of, whether he is Raſh, Malicious, Bloody, and 
Il-natured. 

Moſely. He is a peaceable, vertuous, honeſt 
Man, and a Man that I never heard or ſaw that 
Creature that could ſpeak any ill Thing of him 
in my Life; nor I never heard him ſpeak any 
Thing maliciouſly of any Creature in my Life to 
do them a Prejudice: So far from that, that 
he is a Man has a Character, perhaps, above a- 
ny Man that I could ſpeak or hear of in my 
Life. I ſpeak it even above my own Relations, 
they may have ſome Paſſions; but I never ſee 
that Gentleman in a Paſſion in my Life. He 


has lain in my Houſe ſeveral times, and he has 


had Company come to him, but never any that 
was Scandalous one Way or other. I never faw 
him fuddled ; nor ever heard him Swear, nor any 
one accuſe him of any of thoſe Things. 

Mr. Mompeſſon. Call Dr. William Mew. He 
did not appear. 
Sir B. Shower. The Priſoner has ſomething to 
ſay for himſelf my Lord, but we muſt ſubmit to 
your Lordſhip's Conſideration, and the Juries, 
whether there be any Evidence but what is dark 
and favours of Suſpicion only; ſuſpicious it is, 
but whether there be any Evidence that is plain 
and direct as the Law requires in Caſes of High- 
Treaſon, we muſt leave it to your Conſideration, 
for we apprehend there is none. 

Lowick, My Lord, as to this Buſineſs, the Thing 


that I ſtand accuſed of, the Aſſaſſination, I know 


nothing in the World of it, nor never did, di- 

rectly or indirectly; and if I am convicted, and 

could to fave my Lite be the Death of the a 
| c 


1696. O. J. 
eſt Child in the Word, I would nor fave m. 
Life to do it. 

L. C. F. Look you, | would put you to make 


Aniwer to ſome I hings ; your were at Sir Comrge 
ary + at the Contectioner's in Mal aum and 
it is ſworn he came over upon fuch a Defgn 
Ihen you were with Mr. Harris at Rad- gu 
Fields, and there he was ſpeaking to you of the 
Horridueſs of the Deſign that was to be executed 
upon the King's Perion the Swturday before, 
and he told you he did miſlike ir; and chere» 
upon you anſwered that you would obey Orders, 
and that Sir C Barclay had Orders for it, 
otherwiſe he would nor do it. 

Lowick, Sir George Barclay never ſpoke one 
Word of it to me. 

L. C. F. Every Body knows now upon what 
Deſign he came over from Frauce, and when Mr. 
Harris ſhowed Diſſatisſactian with the Thang, 
you made that Anſwer to his Diſcourie. 

Lowick. He never ſaid one 8) Hable to me of «. 


I cruſt to your Lordſhip's Judgment, and the Ju- 


$ . 
LC And then I would have you aer 
to another Thing, when vou dined together on 
the Saturday the two and twentieth, what were 
thoſe two Men that could not be diſcharged at 
out you? 

Lowick, My Lord, I know nothing ia the 
World of two Men. js FAS 

L. C. F. You went to diſcharge the 
King did not go abroad that Day. | 

Lowick. I know nothing of it. 

L. C. F. He fwears this, and that's as to him; 
but then as to Bertram, What Deſign was that, 
that you were to engage Bertram in for his Advan- 
rage, 2 ions ? 

Lowick, M is 4 and 
er 

I! 


imes, Unc 
to time, for this ſeven Years, helped to ſubiiſt 
him and his Family, that he will not deny, 
have ſeveral Times given him both Clack 

Money. 

L. C7. Then I would pdf > be 
he came to your Lodging on Friday the 14th of 
February, and you told him the King an. 
ſeized in his Coach, and faid that we were to 
ride out very ſuddenly, and you appointed him 
to meet the next Morning; and becauſe he did 
not meet you blamed him, and faid, It would 


have been the ſame Thing, if the King had been 


in the Field. Look you, I would have you give 
Anſwer to this if you can 

Lowick. I remember in the World of 
it, not a Word I aſſure you, and to the beſt of 
. a ago at - - 


Mr. Att. Gen. My Lord, I muſt beg leave to 
anſwer to the Objection that the Council for the 
Priſoner have , that there are 


are not plainly two "poſitive 
of the Overt-A&, 

aſſaſſinate the King. The firſt Witneſß is Mr. Mar- 
ris, your Lordſhip obſerves that Mr. Harris gives 
an Account that Mr. Lowick was at $i 
Barclays Lodgings the firſt Day that 
have executed ; and that afterwards be- 
9 8 and the two and twenticth, 

0 l. IV. 


for High- Treaſon. 


thoie the 
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Acquaintance, and is willing to ſay as little as he 
can of him; ſo that I believe no Body thinks but 
what Bertram ſays againſt the Priſoner is true, and 


what he ſwears is plain and poſitive. To ſhow 


that Lowick did engage in the Deſign, he acquaint- 
ed him with it the fourteenth, by telling him the 
King was to be ſeized, and they were to ride out, 
and he was to be ready the next Day. | 

L. C. J. He does not ſay they were to ride out 


the next Day. 
Sir B. Shower. No, the Words were, We are 


to ride out ſuddenly. 

Mr. At Gen. I think he did ſay they were to 
ride out the next Morning. 

L. C. F. No, Call him in again. | 

Mr. Cowper. The Words were, We ſhall ride out 
ſuddenly, and bid him meet him next Morning ; 
and afterwards chid him for not meeting accord- 
ingly, and told him it had been the ſame Thing 
if the King had been in the Field. 

L. C. F. If you cannotagree upon the Evidence, 
you muſt call in the Witness. 

Mr. Mountague. My Lord, we are agreed upon 
the Evidence, it was ſuddenly. 

L.C.F. Well then, there is no Occaſion, have 
you done on both Sides. 

Council. Yes, my Lord, we ſubmit it to your 
Lordſhip. : 

IL. C. F. Gentlemen of the Jury, this Priſoner 
at the Bar, Robert Lowick, is Indicted of High- 
Treaſon, for Compaſſing and Imagining the Death 
and Deſtruction of the King by an Aſſaſſination ; 

ou have heard what Evidence has been given up- 

on this Indictment. And in the firſt Place, Ir is 
proved to you that there was a Deſign to aſſaſſi- 
nate the King ; which was to be carried on under 


the Conduct and Management of Sir George Bar- 


clay. The Queſtion that you are now to conſider 


of, is whether the Priſoner at the Bar was con- 


cerned or ingaged in the Proſecution of that De- 
ſign. There have been two Witneſſes produced, 


Who have given their Evidence, and have been 


very ſtrictly examined, and Obſervations have 
been made upon the Teſtimony they have given. 
The firſt Witneſs is Mr. Harris, and he gives 
you ſome Account of the Original of this De- 
ſign. He tells you how he was at St. Ger mains, 
and introduced to the late King James, who did 
expreſs a great Kindneſs for him, and told him 


that he had an Opportunity of doing ſomething 


for him that would be for his Advantage: And 
that he and one Hare, who was preſent at that 


Time, ſhould go into England, (for it ſeems they 


were both together introduced by Colonel Par- 
ker ) and ſhould be ſubſiſted in Engiand, and there- 
upon Directions were given them what Courſe 
they were to take; which was to go to Calice, 
and to each of them ten Lewidores were given for 
their Charges, and they were acquainted that if it 
happened that they ſhould lie there fo long for 
Want of a Wind to bring them over hither that 
their Money was ſpent, Proviſion ſhould be made 
for their Supply there. 'They had farther Di- 
rections, that when they came into England they 
ſhould apply themſelves to Sir George Barclay, 
and follow his Orders, with Inſtructions how to 
find him; being told that Sir George Barclay 
would be walking in Covent-Garden every Mon- 
day, and every T hur/day Night, about the Hours 
of ſix or ſeven a-Clock, and that they ſhould 
know him by a white Handkerchief that was to 


hang out of his Pocket. 


S Will. III. 


wards his 
Companion, Mr. Hare, met with one Berkenheag 
and complaining that they had not met with Sir 
George Barclay according to the Directions t 

had abroad: Whereupon, by the Means of Be: 
kenhead, they were brought to the Speech of Sir 
George Barclay, who gave them Reception, and 
owned that he had Authority to ſubſiſt them; 
but ſaid he had not then Money, but ſhortly 
ſhould, and when he had, they ſhould be ſure to 


receive their Subſiſtence. He tells you, that af- 


ter this, Sir George Barclay gave them Subſiſtence 
Money, Paying them at the Rate of five Shillings 
a Day when they had no Horſes, and when they 
had, ſix Shillings a Day: So they put themſelves 
alrogether under his Command and Condu&, 
He has given you an Account what Diſcourſe he 
had with Mr. Rockwood, from whom he diſcover'd 
what the Deſign was in which he was to be inga- 
ged. And the Deſign to aſſaſſinate the King was 
firſt intended to be put in Execution on Saturday 


the 15th of February, at which Day Mr. Harris 


and others, being at Sir George Barclay's Lodg- 
ings ; Sir George ſaid they were his Fani/aries, and 
afterwards careſt them, and ſaid they were Men of 
Honour, and told them that they were to attack 
the Prince of Orange and his Guards; but it ſeems 
the King not going abroad that Day, they loſt 
that Opportunity. TY 

Truly, Then Mr. Harris began to be a little 
troubled, and concerned, when he underſtood the 
Meaning of his being under Sir George Barclay's 
Conduct. And he fays that after that firſt Saturday 
the 15th, and before the next Saturday the 22d, he 
met with Lowick, Rookwood, and Bernarde, and he 
was complaining of his being ingaged in ſuch a 
Deſign as this was. He called it then the Mur- 
der of the Prince of Orange, and faid it was a 
barbarous Thing, and he did not like it, nor 
Rookwood neither; but as for Mr. Lowick, whether 
he diſliked it, or no, I know not, but he made 
Anſwer to him, I will obey Orders: Says he, Sir 
George Barclay has Orders for it, or otherwiſe he 
would not do it. | 

Then you are told further, that after this, on 
Saturday the 22d, Mr. Harris dined with Lowickat 
a Cook's at the End of Red-Lyon-Street, and being 
there together, Harris being in a Sweat, and was 
asked the Reaſon by Lowick, he ſaid he had been 
giving of Orders for the getting ſome Men toge- 
ther that were to go under Rookwood, and Lowick 
told him he might very well do it, for he had 
Pay 6s. a Day; but ſays he, L am to ſubſiſt two 
Men, and have nothing at all. Mr. Harris wiſhed 
him to go to Sir George Barclay, and complain 
of it to him, but he 0 he would not; but it 


ſeems, it being then underſtood by them chat BY 
8 


1696. 


King did not go abroad that Day, 


muſt go and diſcharge the two Men, and 
pra. Thus is the Sum and Subſtance of 
Harris's Evidence againſt Mr. Lowick. 

The next Witneſs is Bertram, 
that ſometime before the fift 
which was, as I told you, the very 
they did deſign to aſſaſſinate the 
ſent for him, and told him, that 
him upon a Buſineſs that ſhould be for 
tage, if he would undertake it wi 
any Queſtions ; this was ſometime before, 
certain Day Bertram does not remember ; 
tells you farther, that on Friday the fourteenth 
February, he was with Lowick at his Lodg 
and he faid unto him, that the King, he did 
lieve, was to be ſeized in his Coach, and we 
to ride out ſuddenly ; and then he gave 
Guinea to buy him Neceſſaries, and withal, 
him meet him at the Purle-Howe in Hart 
next Morning ; and Bertram tells you, he had 
derſtood what this Deſign was, for he had i 
fore from Charnock, and did forbear to 
next Morning, becauſe he did diſlike it. 
this Mr. Lowick met him and chid — for di 
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Bertram has given againſt hin. 

Now Bertram being croi- examined on the be- 
half of the Priſoner, ſays he hath known him a 
great while, and that he is a Man of a peaceable 
on fair * very — and that he 

s given him M before, icularly a 
Guinea to his Wife in his Ablence. wy 

Indeed I might have mentioned the Evidence of 
Fiſher to you, j 
does not come Home to the Cale, 
ven it may be mention'd, and that is, 
Eighth of February, Fiſher had ſome Diſcourſe 
with Lowick, and it ſeems there was Noti 
of the intended Invaſion, and Lowi 
would ſerve his Maſter faithfull 
Witneſs thought was meant of the 
and he faid at another Time, that he 
diſcourſe with above one at a Time, 
— — . "as 

g, relating to Hi 
two Witneſſes Now, I fay, this is 
Proof againſt the Priſoner, but it is a 
ſtance that may ſhew his Inclination to the late King. 

The Council for the Priſoner have inſiſted upon 


the my þ 
given on behalf of the King, and have faid, that 
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Overt-Act; if there be two M itneſſes, one to 
one and another to another Overt-Act, that is ſuſ- 
ficient ; but LI is nat 10 in this Cale, 
In the firſt P object againſt the Evi- 
dence that is given by Harris, they ſay it is ſhort, 
that muſt be left to your Conſideration ; whether 
the Evidence that is given by Harris, c | 
Mr. Lowick, does prove to your Satisfaction, that 
he conſented and agreed to the Aſſaſſinatiom of 
the King, you are to weigh the Evidence, when 
it is worn that when Harris, Rockwood, and the 
Priſoner were walking in Red Lyon Fields, and 
talking of this horrid Deſign, and Harris com» 
plained that it was a barbarous Thing to mur- 


ther the Prince of Orange, as they call'd him, you 


Vor. IV. 


for High- Treaſon. 


Lowick faid he muſt confider what Anſwer Lief Id make a 
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Gentlemen, y Alerts 
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put in the Caſe of torced and 
violent Conſtructions Du- 
courics ; bur if : 
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deſign to allaſ 
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Muncſſes chat have been produced, 2nd there are 
thete Circumſtances that appear in the Cate; i 
you are Latfied upon this Evidence that has been 


ati you arc to find him not gui & 
you have heard y our Exidence, and had belt con- 
fider of ix. 


Ten au Officer was fuss to keep the 
<0 withdrew, — — 
Huur, aud thew returided. 


Cl of &v. Gememan of the Jury, anfuer 19 
ir, Ft Hr 


— 


K — '» —— — R — 29 22 
- - . 32 ˙ „„ — 
2 2233 _—— 5 4x ib * 
— > a — 
. 


vas - — - 
33 WS 4. 6 et 
; — —— = = - < 


— N 
— 
— 
- 


1 1 
- _ 
ay + 4s 


— ek 


724 155. The Trial of Robert Lowick, 8 Will. III. 


Fury. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Fury. Foreman. 

Cl. of Ar. Robert Lorvick, hold up thy Hand, 
(which be did.) Look upon the Prifoner ; how fay 
ou, Is he guilty of the HKigh-Treaſon whereof 
+ ſtands indicted, or not guilty ? 

Foreman. Guilty, my Lord. 

Cl. of Ar. What Goods or Chattels, Lands or 
Tenements, had he at the Time of the 'Treaſon 
committed, or at any Time fince 2 _ 

Fireman. None, to our Knowledge, we do not 


find any. 


Cl. of Arr. Then hearken to your Verdict, as 


the Court hath recorded it. You ſay that Robert 


Lowick is guilty of the High-Treaſon whereof he 
ſtands indicted, but that he had no Goods, Chat- 
tels, Lands or Tenements, at the Time of the 
High-Treaſon committed, or at any Time ſince 
to your Knowledge, and ſo you ſay all. 
Fury. Yes. 
L. C. F. Diſcharge the Jury. 
Cl. of Arr. Gentlemen of the Jury, the Court 
diſcharges you, and thanks you for your Service. 
L. C. J. Mr. Attorney, Will you have the Pri- 
ſoners ſet to the Bar ? 
Mr. Att. Yes, if your Lordſhip pleaſe. 


Then the Keeper of Newgate brought Rook- 
wood aud Cranburne, and all three were 
ſet to the Bar. 


Mr. Ait. Gen. Tf your Lordſhip pleaſe to give 
Judgment againſt the Priſoners that are convict- 
ed. 

L. C. F. Ask them what they have to fay for 
themſelves in Arreſt of Judgment. 

Cl. of Arr. Robert Lowick, hold up thy Hand; 
you ſtand convicted of High-Treaſon, in Conſpi- 


| ring the Death of the King by Aſſaſſination, what 


can you fay for your ſelf why the Court ſhould 


not give Judgment againſt you, to die according 


to Law. 
[Then the Keeper bid him kneel.] 


L. C. J. No, no, he need not kneel ; if you 


have any Thing to fay, Mr. Lowick, we will hear 


ou. 
a Lowick. I throw my ſelf upon the King's Mer- 


CY. - 
"@ of Arr. Ambroſe Rookwood, hold up thy 


85 Hand, (ie he did.) you ſtand convicted of the 


ſame High- Treaſon, for Conſpiring the Death of 
the King by Aſſaſſination, what can you ſay for 
your ſelf why the Court ſhould not give you Judg- 
ment to die according to Law. | 

Rookwood. All that can be ſaid has been ſaid 
alrcady, and ſo I ſhall ſay no more. : 

Cl. of Arr. Charles Cranburne, hold up thy Hand, 
thou ſtandeſt convicted of High-Treaſon, in Con- 
ſpiring the Death of the King by Aſſaſſination, 
what canſt thou ſay for thy ſelf, why the Court 
ſhould not give the Judgment to die according to 


Law? 


Cranburne. J have nothing to ſay but what I 
have ſaid already. ö 

Cl. of Arr. Then Cryer make Proclamation. 

Cryer. O, yes, all Manner of Perſons are com- 
manded to keep Silence while Judgment is in giv- 


ing, upon Pain of Impriſonment. 


- 
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I. C. J. You the Priſoners at the Bar, Roten, 
Lowick, Ambroſe Rookwood, and Charles Can. 
burne, you have been indicted, and upon full and 
clear Evidence have been convicted of High. 
Treaſon; a Treaſon that was advanc'd to the 
higheſt Degree both of Malice and Miſchief 4 \ 
gainſt the King and Kingdom; you deſign'd to 
aſſaſſinate the King with an Intent to ſubvert the 
State, and by the introducing of a foreign Power 
to deſtroy the antient Liberty and Conſtitution 
of Englaud. | 

Our French and Popiſh Enemies, by whom yon 
were imployed in this bloody Enterpriſe, did y 
well know, that the Wiſdom and Courage of hj; 
preſent Majeſty has reſcued this Kingdom 
from that Slavery and Oppreſſion which they 
often threatned to bring upon us; they kney 
that under his Government we have been pro- 
tected in the Enjoyment of our Religion, Lay; 
and Liberty for ſeveral Years, and that his Mz. 
jeſty is the Head of the Proteſtant Intereſt, ang 
the Protector and Preſerver of the Liberty of 
Europe, and that upon the Preſervation of hi; 


Life, and the Safety of his Perſon, the Good and 


Happineſs of Multitudes of People do depend 
which the French King's Pride and Ambition has 
been ready to take hold of any Opportunity to 
enſlave and oppreſs. | 

Your being engaged in ſuch a horrid Deſign 
againſt ſo precious a Life, and to be the blood 
Inſtruments to give that diſmal Stroke, which 
would have brought Miſery and Deſolation upon 
ſo many Men, renders you worthy to undergo a 
greater and more ſevere Puniſhment than by the 
Law of England can be inflicted; but that there 
is no greater provided for ſuch Criminals, is to be 
imputed to the antient Honeſty and Integrity of 
Eugliſu Men, who, when they fram'd this Con- 
ſtitution of Government, never imagin'd England 
ſhould produce ſuch degenerate Wretches, as 
would endeavour by Plots and Contrivances to be- 
tray their Country to a foreign Yoak, and ſubject 
themſelves and their Fellow Subjects to the laviſh 
Dominion of Strangers. 

Your Crime being ſo great, it is now high 
Time for you ſeriouſly to reflect upon it; and 
tho' you deſerve to ſuffer the greateſt of Puniſh- 
ments, yet I have that Compaſſion for your Fer- 
ſons, that I wiſh heartily you would make Ute of 
that Opportunity which is now put into your 
Hands, to repent. And ſince you are adjudg d by 
the Law unworthy to live here, that you will 
make Preparation to appear at another Tribunal, 
where you muſt have another Trial, and, with- 
out an hearty and ſincere Repentance, receive a 
more ſevere Sentence. I hope this Calamity, and 
the Judgment thar is to fall upon you, will be an 
Admonition to you to take better Advice in the 
laſt part of your 'Time which is left you, than you 
have done in the whole Courſe of your Lives, and 
that you will be wiſer than to follow the Directi- 
on of thoſe Guides whoſe Principles and Doctrincs 
have fo far perverted and corrupted you, as to 
ingage you in ſuch a bloody Deſign. I ſhall leave 
you to make that Preparation for another World, 
which is proper for Men in your Condition, 
and pronounce the Judgment of the Court, 
which the Law hath appointed and the Court does 
award ; 


That 
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That all of you be conveyed from hence to the Pri- 
ſen from whence yeu came, and from thence c 
one of you is to be drawn un Hurdle to 
Place of Execution, where you are to be bang d 
by your Necks, aud to be cut down white you 
are alive, your Privy Members are to be cut 
off, aud your Boxels are to be cut ont of your 
Bodies aud burnt in your View, your Heads are 
ro be cut off, and your Bodies to be divided 
iuto four Parts, aud your Heads aud —_ 
are to be diſpo/ed where his Majeſty all p- 
point, Aud I pray God to bade Merey ou ail 
your Souls, 


Craul urue. I humbly deſire the Liberty of my 
Viife and Relations to come to me, and tuch Di- 
vines as I ſhall deſire may have free Recourle to me. 

L. C. F. You ſhall have that Liberty that is al- 


low ed to all Perſons in your Condition. 


Rook:z00d. I muſt beg the fame Favour, to have 
ſome few Friends and Relations come to ice me 
without a Keeper. 

I. C. J. Holt. You ſhall have a Warrant for 
your Friends to come to you. 

Rockwood, beg your Lordſhip that you would 
pleaſe to ſpecify it in the Warrant, becauſe they 
3 not grant it hitherto without a Keeper being 
* C. 7. You mean, you would have your Bro- 
ther permitted to come to you. 

Root nod. Yes, and ſome tew Relations. 

L. C. F. What is uſually done in ſuch Caics, let 
it be done, 

Lowick. My Lord, I deſire the fame Thing, that 
my Siſter may come to me, and that the little The 
I have I may be in private with my Friends. 

Mr. Att. Gen, If your Lordſhip pleaſe, they may 
give the Names of thoſe they would have admit» 
ted to them, and then the Keeper will attend 
your Lordſhip for your Direction. | 

L. CJ. That the K muſt take care of, 
leſt they allow ſuch a Liberty as may endanger 
an Eſcape; for their being alone may prove a 
dangerous Thing. | 

Mr. Att. Gen. It is reaſonable they ſhould tell 
who they are, before they be admitted. 

L. C. 7. Youallow them, I ſuppoſe, to have pri- 
vate Diſcourſe in the fame Room, if a Keeper be by. 

Crauburue, No, My Lord, we never had. 

Mr. Att. Gen. Such as your Lordſhip thinks pro- 
per to be admitted to t may have Diſcourſe 
with them in private, if the Keeper be in the 
Room, but no others but ſuch as your Lordfhi 
ſhall allow ; for we know what has been the E 
of a Liberty of Acceſs to ſome Priſoners. 

L. C. J. Let us have a Note of thoſe Names 
that you would have come to you, and we will 
give Directions that ſhall be proper in it. 

Cl. of Arr. Sheriff of Middleſex, you muſt take 
them into your Cuſtody till Execution is doae. 

Then the Keeper took away the Pri ſauers. 


On Wedneſday, April 29. Ambroſe Rockwoed, 
Robert Lowick, and Charles Cranburue, were 
drawn to Tyburu, where the two former deliver'd 
the following Papers to the Sheriffs. 


Major Lowicx's Paper. 


I the Name of the Holy Trinity, Father, Son, and 
Holy Ghoſt, Amen. In the felt Place, f die in the 
Religion | was baptiz'd, viz. Roman Catholick, and 


humbly beg the Prayers of all good People tor & happy 


for High-Treaſon. 
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Reſurzectiom, and of all Cathoiuchs for the Cood of 
my Hod. 


As tos being engag d in this for which | dic, it was 
never fo pulttive that ] Lad a Hoke trom the Me iets 
to the very Lat, nor never fre any low d me, os the 
two Men | was t provide, as was hworn againit me at 
wy Tal x nos | any on thats Account ; nos was | 
at any of teu Mectings when they fenried way iwch 
thing. And as tor any Order of Commmfics tom 
King ne, I never fee any fince | came aft 0 S 
lant, which is now bon five Years ; and | am won 
fident none that knows King Tow wil beliens be 
would vive any fuch Orders. 

Laden d, | mult conths, 3 believe King Tamas was 
2a Coming ta est bis own Right ; 2nd } Dould, if on 
Shoge, bave Jour any tHhins in wy Powes to have af 
filied hien; and, wn cades no that Lr 
very glad to have had a tnt, Þ ur neves bad 

Aud » tor beine concern d in ans dlocdy . i 
never Was tw my Lite, bus have Joac ay Endeavour te 
prevent, as much as could, un ail Orcafiouns ; and if 
the khong the mot materials Cicuture bn the Wold, 
0s grentet Fnany, would now fare my Life, refine 
the King, and make me cac of the grearedd Mew i 
Fugland, | Grd would chest to die, becaule 
the Law of God. | 

If ary who ace hn Sufte'ers this Account, the 
have bees 100 torwasd, and a Lie f t this 
} do now declare it was cerer wy lackeation 
aig rath thing. However, 3 beg ihois Pax 
af the World | have offended, eber in 
Word, or any Attion whatever, 2nd do frcely 
tire my Fremees, and hope, theo the Mercy of my 


the Hoa ar 10 ferve my n Makes wn fexcral Com 
ma(l10;.s, and the loft 3s NM, and firove eves to ſerve 
kum to the belt of my Fower, and over ws be uſt ro 
thoſe whom } had che $fonows 15 mand. Las * * 
ino thy Hands | recommend wy Spuis e 
ceive my Soul * 


Roziny Lowics 


Fig R 008% 00's Papor. 
my Cauſe, 


Ha YING — the we of 
and 1ccommended a 10 God, "y 
Mescies, theo the OY Jeius C heat ——— 
mytelt, | had once tee d in dic im Valence; bur fe 
coud oy oft ay | is others, chickly 1 ay 
truc and liege Sovereign Bing Jams, mored 
_ this behind —— — 
0 cheictose, wat Saacerity, declare 

and avow, that } neves knew, , os heasd of ay 
Ode or Co ommitiioa trom King ne tos the adbalitn 
nating the France of Orange, and attaching bus Guards ; 
but am certainly inform d that he, the bed of Kings, 
had otiem re efed Propolals of that Nature, when mads 
wito 

Nos do | think be knew the east of the particular 
Delign of the atacking the Guards at bis Landing, > 
much te“z - A, i which | was cncaged as a Sold 
by wy immediate © ommandes, mach againd my judg- 
ment z but bus Soldier i was, and as fuch þ 
=o —- 

twelve Y cars | have ſerved my true Ki 

Mafier, King James, aud tre _— — 
in his Cauſe. | ever her d Treachery, even i 2am 
—1 MH hat 1 
thoug Rank, 16 have been Dur, 1 
guiley, * No other Guile do | own, * 

As 1 beg all to forgive me, © | forgive all from my 
Heart, can the Prince of Orange, who, 35 2 Soldier, 
ought to have conſider d my (ate before he iza d the 
B 


Warrant for Datch. pray God may 
Face, end cendes bins Guildie of On mack 
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8 Will. III. 


CLVI. The Trial of PETER COOK, at the Old- 
Baily, for High-Treaſon, Alay 9, 1696. 8 Will. III. 


Saturday May 9, 1696. 
nls Day being appointed for the 
Trial of Mr. Peter Cook, upon an In- 
S ditment of High-Treaſon found a- 


IN ,.. 8 £ 
5 

0 N mp him by the Grand Jury for the 
City of London, upon the Commiſſion 
of Gaol- Deliver of Nezzgate, holden for the ſaid 
City, upon which Indictment he had been Ar- 
raigned, and upon pleading not guilty, Iſſue had 


been joined, and the Court having been adjourned 


unto this. Day tor the Trial by publick Proclama- 
tion in uſual manner, the Court was reſumed, and 
the Names of the Men returned to ſerve on the 
Jury, having been called over according to the 
Pannei, and the Defaulters recorded; the Court 
proceeded as follows. ̃ 

Cl. of Arr. Set Peter Cook, the Priſoner to the 
Bar: (which was done.) You the Priſoner at the 
Bar, thoſe Men that you ſhall hear called, and 


perſonally appear, are to paſs between our Sove- 


reign Lord the King and You, upon Trial of your 
Life and Death; if therefore you will Challenge 


them, or any of them, your Time is to ſpeak to 


them as they come to the Book to be ſworn, and 
before they be ſworn. 


Ceok, Sir, I defire you would not name them 


roo faſt, for my Eyes are very bad. 

Cl. of Arr. Fobn Ewer. 

Cook. Who mult I apply my ſelf to, Sir? I deſire 
to know whether he is a Freeholder in London ꝰ 

Cl. of Arr. J know nothing to the contrary, Sir, 
he is returned as ſuch by the Sheriff; you had beſt 
ask him himſelf, he can beſt tell. 

Cook. Are you a Freeholder in Londen, Sir? 
Ir. Ewer. Yes, Sir, I am a Freeholder. 

Cook. Sir, I challenge you. 

Cl. of Arr. Henry Sherbrook. 

Cock. Sir, are you a Freeholder in London ꝰ 

Mr. Sherbrook. Ves, Sir, I am. 

Cook. I challenge you. — No, Sir, I beg your 
Pardon, I do not challenge you. | 

Cl. of Arr. Then hold Mr. Sherbrook the Book: 
(Which was done.) Look upon the Priſoner : You 
ſhall well and truly try and true Deliverance make 
between our Sovereign Lord the King, and the Pri- 
ſoner at the. Bar, whom you ſhall have in Charge, 
according to your Evidence, So help you God. 

Cl. of Arr. Foſeph Billers. ED 

Cook. Are you a Freeholder, Sir, in Londen ꝰ 

Mr. Billers. Yes, I am. [ Challeng”d. ] 

Cl. of Arr. Fohn Brand. 

Cock, Pray, Sir, don't go too faſt ; Are you a 
Freeholder in London, Sir? 

Mr. Brand. IJ am no Freeholder in London. 

L. C. J. Trely. What ſay you, Mr. Attorney? 
sir Thomas Trevor. * Mr. At. Cen. My Lord, I would 
not have any Body that is not a Freeholder ſerve; 
ſo he was ſet by. 

Cl. of Arr. Millianmi Hull. | 

Mr. Hull. My Lord, I am no Frecholder in 
Lenden. | 

L C. J. Trey. Why, what Eſtate have you? 

Mr. Hull. What J have, is in Leaſes. 

L. C. J. Trely. What, Leaſes for Years, or Leaſes 
for Lives ? 

Mr. Hull. Leaſes for Years, Sir, 


L. C. J. Treby. Then he cannot ſerve upon the 
ury. | 
Cl. of Arr Edward Leeds. 25 

Cook. Hold, Sir, let me ſee; are you a Free- 
holder in London, Sir? 

Mr. Leeds. Yes, Sir. 

Cl. of Arr. Thomas Clark, 

Ccok. Hold, Sir, I pray let me look upon my 
Paper. I challenge him. 

A Stander-by. He does not appear. 

Cl. of Arr. Nathan Green. 

Cock. Where is he, Sir? Are you a Freeholder > 

Mr. Green. Yes, I am, Sir. [ Challeng'd 

Cl. of Arr. Thomas Emes. 

Cook. Are you a Freeholder, Sir ? 

Mr. Emes. Yes, I am. 

Cook, Where you one of Sir Fobn Friend's Jury? 

Mr. Emes. Yes, I was. | 

Cook. Then I challenge you for Cauſe, and I 
give you my Reaſon. | 

Mr. Serj. Darnall. 1 pray, let us hear your Rea- 
ſon ; give your Reaſon for your Challenge. 

Cook. It is for being of Sir Fobn Friend's Jury. 

Mr. Serj. Darnall. Then you challenge him for 


(Challeng'd. 


Cauſe. 


Z Cook. Yes, that he was of Sir Fohn Friend's 
ury. | 

IL. C. J. Treby. Well, Brother Darnall, how is 
that a Cauſe of Challenge? You are the Priſoner's 
Counſel, let us hear what you ſay to it. 

Mr. Serj. Darnall. My Lord, what we have to 
ſay to it, is this; Here are ſome Perſons returned 
upon this Pannel, that were formerly Jurors in a 
Cauſe that was try'd for the ſame Species of Trea- 
ſon that this Gentleman, the Priſoner, is charged 
with in this Indictment; and I think the Wineſſes 
at that Trial did mention in their Evidence my 
Client, as being preſent at thoſe very Conſults, 
about which they gave their Evidence; theſe Gen- 
tlemen gave Credit to thoſe Witneſſes, and found 
the Verdict againſt the Perſon then accuſed. We 
humbly ſubmit it to you Lordſhip and the Court, 
whether we may not for this Cauſe challenge this 
Perſon as not indifferent, it being for the ſame 
Cauſe and Conſult, that the other was try'd for. 

Mr. Att. Gen. Sure Mr. Serjeant is not in earneſt 
in this Objection. 

Mr. Serj. Darnall. My Client thinks it a very 
good Objection, that he is not indifferent, and I 
deſire he ſhould be fatisfied in it. > 

Mr. Att. Gen. If he thinks ſo, he may except 


againſt him, but if he inſiſt upon it as a Cauſe of 


Challenge, we deſire you would put the Caſe, and 
my Lords the Judges determine it. 

Mr. Serj. Darnall. 1 have told you what the 
Caſe is. | | 

L. C. J. Treby. But you hear the King's Counſe! 
inſiſt upon it, to have you make it out in Point of 
Law. | FN 

Mr. Serj. Darnall. My Lord, I have ſtated the 
Caſe as my Client deſired, and we ſubmit it to you. 

L. C. J. Treby. Well, there is nothing in it. 

Mr. Serj. Darnall. Then my Client, if he will 
not have him ſerve, muſt challenge him peremp- 
torily ; which he did. 


Cl. of Arr. Francis Byer. 
Cock. 


1696. O. B. 


Cook. Sir, Are you a Frecholder ? 

Mr. Byer. Yes, I am. 

Cl. of Arr. James Denecy. 

Mr. Denew. I am no Frecholder. 

CI. of Arr. Henry Hunter. | 

Cock, Hold, hold, my Lord, I challenge him 
as being one of Sir Fon Friend's Jury : 

Mr. Baker. Nay, that was not allow'd in Mr. 
Fmes's Caſe ; but you challenged him perempto- 
rily, and ſo you muſt now, it you have a Mind 
tO it. 

Ccok, I challenge him. 

Cl. of Arr. Jon Hall. 

Ceok, Are you a Frecholder in London, Sir ? 

Mr. Hall. Yes, 1 am, Sir. [challeng*ld.) 

Cl. of Arr. eln Cullum. 

Cook. Sir, Are you a Frecholder in Leudon ? 

Mr. Cullum, Yes, Sir. [Challeng'd.] 

Cl. of ge =p Cox. 

Mr. Cox. My Lord, I am no Frecholder in 


[Challeng'd.} 


Cook, Hold, I pray, Sir, let me look upon my 
Paper; Sir, Are you a Freeholder in Landau? 

Mr. Hedges, Yes, Sir, I am. [Challeng'd.] 

Cl. of Arr. Thomas James. 

Mr. James My Lord, my Name is not Thomas. 

Mr. Sher, Buckingham He is returned, it ſeems, 
by a wrong Name ; we did not know it. 

Mr. Serj. Darnall, Then you cannot ſwear him. 

Cl. of Arr. Thomas Poole, 

Cook, Are you a Freeholder in London, Sir ? 

Mr. Poole. Yes, Sir. 

Cook. J challenge him, as being of Sir Fobu 
Friend's Jury. 

Mr. Att. Gen. That has been over-ruled al- 
ready, 

Cook. I challenge him. 

Cl. of Arr. Peter Parker, 

Cook. Are you a Freeholder in London? 

Mr. Parker, Yes, Sir, I am, 

Cook. I challenge you, Sir, as being one of Sir 
John Friend's Jury. 

Mr. Baker. Nay, you can't offer it again, 

Cook. I challenge him. 

Cl. of Arr. George Grove. 

Cook, Where is he? Are you a Frecholder in 


London, Sir? 
Mr. Grove. Ves, Sir. [Challeng'd.] 
Cl. of Arr. Nathaniel I yerſdoll. 
Cook. Are you a Treeholder in Landon? 
Mr. Wyerſdell Yes, Sir, I am. {Challeng'd.] 
Cl. of Arr. Samuel Blewit. 
Cook, Hold, pray, are you a Freeholder, Sir ? 


Mr. Blewit. Yes, I am. Challeng d. 
Cl. of Arr. Fohn Il olſe. Challeng d. 
Cl. of Arr. Foſeph Wolfe. He did not appear, 


and was faid to be no Freeholder. 
Cl. of Arr. William Smith. | 
Ccok. Are you a Freeholder, Sir? 
Mr. Smith. Yes, I am. [Challeng'd.] 
Cl. of Arr. Edward Fenwick, a 
Cook, Are you a Freeholder, Sir ? 
Mr. Fenwick. Yes, Sir, I am. 
Cook. I do not challenge him. 
Cl. of Arr. Then ſwear Mr. Fenwick. (Which 
was done.) 
Cl. of Arr. Benjamin Hooper. 
, Cat. Stay, Sir, pray ſtay a little, where is 
e 


Cl. of Arr. There he is, Sir, 


Cook. Which is the Gentleman? Are you a 
Freeholder in Londen, Sir? 


for High-Treaſon. 


Mr. Hooper. Yes, Su 

Cook. Ic „ou. 

Mr. Hooper. 1 vou, Su. 

Cl. of Arr. Nathauic! Lang 

C:ok, Are you a Freeholder, Sr 

Mr. Lang. Yes, Sir. 
A | challenge him, as being onc of Sir Fol a 

rt 5 a 

Cl — The Court has adjudged that no 
Cauie of Challenge, therefore | take no uotice of 
it, but as to a peremptury C! 

Cl. of Arr. Richard Ciel. 

a 2 Sir? 4) 

Mr. Chiſwell. Yes, Sir. 

Cl. of Arr. Child. — 

Cook, Hold, pray, a Moment ; I have not croſt 
thete laſt in my Paper, but I challenge this Man, 
being of Sir Fob Friends Juy 

Mr. Baker. You have that anſ cred over 
ad con GY no Objection ; it is noching 

a 


C1 of Arr. William Water. 
Mr. Il alter. | was one of Sir Fon Friend's 


oy . I challenge him for the fame Rcaton. 
Mr. Att. Gen. But —— 


Cook. Then 1 
Cl. of Arr. Jul Wells. 
Cook. Sir, are you a Freeholder ? 


Mr. #ells. Yes, Sir, I am [Chaileng'd } 
Cl. of Arr. , Hbbert. 
C. Which is he, Sir? 


Cl. of Arr. He ſtands left Hand ; 
the Man in the Black — 3 wo 

Cook. — N Freeholder, Six ? 

Mr. Hibbert. Yes, I am, Sir. Challeng'd. 

Cl. of Arr. Daniel Wes ; 

Cook. Stay, Sir, are you Mr. Wray 2 

Mr. Hray. Yes, Sir, my Name is ray. 

Cook. Are you a Fr in Loudoun, Sir? 

Mr. Wray. Yes, Sir. 

Cook, 1 ou. 

Mr. Hay. 1 t you, Sir. 

Cl. of Arr. Fobu Pettit. 

Cook. Which is he? 

Mr. Pettit. | am the Man, Sir. 

Cook, Are you a Freeholder in Loudon, Six ? 


Mr. Pettit. Yes, Sir. Challeng'd. 

Q Arr. Febu Sherbrook. . 4 J 

Cook, I un, as being one of Sir 
Friend's Jury. * 


Mr. Baker. But you have heard that denied to 
be an Exception over and over. 

Cook, Ic him. 

Cl. of Arr. Stephen Blackwell. 

— — you 6 CR Sir? (agu! 

r. Blackwell. Yes, I am. ( 

Cl. of Arr. William Hateh. 

Cook. Pray give me time to mark them ; pray, 
who is this Man you now call ? 

Cl. of Arr. William Hatch. 

Cook. Sir, are you a Freeholder ? 

Mr. Hatch. Yes, I am. 

Cl. of Arr. Henry Beadle. 

Cook. Are you a Freeholder, Sir ? 

Mr. Beadle. Yes, I am. 

Cook. I do not except againſt him. ¶ Mas ſworn. } 

Cl. of Arr. Fobu Stredwick. 

Mr. Stredwick. My Lord, as I apprehend, I am 
no wx Why & 6 , 

L. C. F. Treby. you | 

Mr. Stredwick, It is my, Wite's Eſtate, not 


mine. 
Ct. of Ave. 


[ Challeng'd. } 
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Cl. of Arr. Then your Wife has a Frechold, ir 
ſeems. : 
Mr. Stredtvick. Yes, ſhe has. 


J. C. J. Treby. That is Freehold enough; for 


you have an Eſtate for your Wife's Life. 

Mr. Baker. And after that too, for it is not 
given over to any Body elſe, and ſhe won't give 
it from him. 

Cook, Sir, are you a Freeholder in Lenden or 


Mr. Stredwwick. J apprehend, Sir, J am not. 

Mr. Baker. He ſays he has an Eſtate for his 
Wife's Lite. | | 

Cl. of Arr. Then he is a Frecholder, what do 
you fay to him ? 

Cook. Are you poſitive you are a Frecholder in 
London upon your Word? 

Mr. $tredw:ick, I think not. 


Mr. Baker. Why your Wife's Eſtate is your's 


for your Lite. | 
Cook. My Lord Chief Juſtice, if your Lordſhip 
pleaſes, here is a Man that ſays poſitively he thinks 
he is no Freeholder, I defire your Lordſhip's 
Judgment, whether he be a Freeholder or not ? 


8 Will. lu. 


Cl. of Arr. Fofeph Brookbank.. 
Cook. I have nothing to ſay to him. {Te gg, 
{worn ) | 
Cl. of Arr. Adam Bellamy. | 
Mr. Bellamy. My Lord, I am no Freeholder. 
I. C. J. Treby. Why, what Eſtate have you? 
Mr. Baker. He has Eſtate enough, I know, for 
Value. 
Mr. Bellamy. J have only a Leaſe. 
L. C. J. Treby. A Leaſe for Years ? 
Mr. Bellamy. Yes, my Lord. 
Cl. of Arr. David Grill. 
Mr. G7:/4, J am no Freeholder, my Lord, 
Cl. of Arr. William Rawlins. | 
Cook. I accept of him. (He was worn.) 
Cl. of Arr. Samuel Roycroft. 
Cock. Are you a Freeholder, Sir? 
Mr. Roycroft. Yes, Sir. 
Cl. of Arr. Thomas Parker. 
1 Coo. How many have I to challenge, do you 
2 
0 of Arr. But one, Sir; what ſay you to Mr, 
Parker © | 7 50 
Cook. 1 do not except againſt him. (He was 


[Challeng'd] 


L. C. J. Treby. Why, let him put his Caſe, if ſworn.) 


he make a Doubt of it. 
Mr. Hredteiſch. 1 am not poſſeſt of an Eſtate 


mu ſelf. 


. J. Treby. But is not your Wife an Inhe- 
Titrix ? | 

Mr. $tredwick. Yes, my Lord, ſhe is. 

L. C. J. Tel y. Then you are ſeized of a Free- 
hold in her Right; and Mr. Ccok, your own Coun- 
jel will tell you and fatisfy you, that that is a 
Freehold ſufficient for this Service. 

Mr. Baker. His Wite's Father ſettled it upon 


her and her Heirs. 


L. C. J. Treby. No queſtion, it is a ſufficient 
Freehold if the Wife be living. 

Mr. Baker. Yes, ſhe is. 

Cock. I challenge him. 

Cl. of Arr. I//liam Prince. | 

Cock. I challenge him, as being one of Sir 70%: 
Friend's Jury. 

Mr. Prince. J thank you, Sir. 

Cl. of Arr. Fohn Simmons. 

Mr. Att. Gen. We challenge him for the King. 
Cl. of Arr. Robert I Vite. | 
Ccok. Are you a Freeholder, Sir ? 

Mr. Vite. Yes, I think ſo. 

Cook, Pray tell me whether you are, or not. 

Mr. I bite. Indeed I think ſo, Sir. [Challeng'd.] 

Cl. of Arr. Edward Brewſter. 

Cook. Where is Mr. Brewſter © Are you a Free- 
holder, Sir, in London? | 

Mr. Brewſter. Yes, Sir. 

Cock. I challenge him. Pray Sir, I deſire to 
know how many I have challenged. _ 

Mr. Baker. You have challeng'd Thirty Three. 

Cook. How many beſides thoſe that are of Sir 
ohn Friend's Jury? 

Mr. Baker. You have but two more to chal- 
lenge, Sir. 

Mr. Serj. Darnall. I thought you had heard the 
Opinion of the Court, Mr. Ck, that it will not 
hold as a Cauſe of Challenge that he was of Sir 
Fohn Friend's Jury; therefore thoſe are all reckon- 
ed among the peremptory Challenges, and you 
can challenge but two more in all. | 

L. C. J Treby. Not without Cauſe, but as many 
more as you can have good Cauſe againſt, 

Cl. of Arr. Fob Reynolds. 

Cock, 1 except not againſt him. (Il as ſworn.) 


Cl. of Arr. James Robinſon. 

Cook. I have nothing to ſay to him. (He was 
ſworn.) 

Cl. of Arr. Foſeph Morewosd. [ Challeng'd.] 

Mr. Baker. You have challenged all your Num- 
ber now. | 

Cl. of Arr. My Lord, we have gone through 
the Pannel, we muſt now call the Defaulters again. 
Thomas Clark. | 

Mr. Clark. Here. 5 | 

Sir B. Shower, Was he here when he was call'd 
over ? 

Mr. Att. Gen. That's nothing, he is here now. 

Sir B, Shower. But if there be a Default of the 
Jury, and the King's Counſel have challenged 
any one, they ought to ſhew their Cauſe ; there- 
fore we deſire that they may ſhew their Cauſe 
why they challeng'd Mr. Simmons. 

L. C. J. Treby. The King has Power to challenge 
without ſhewing Cauſe till the Pannel be gone 
through; but if there be a Default of Jurors 
when the King challenges, the King's Counſel mult 
ſhew Cauſe. 8 

Sir B. Shower. Here is a Default of Jurors, my 
Lord. | | 

L. C. J. Treby. No body is recorded abſolutely 
a Defaulter, if he comes in time enough to be 
ſworn. | 

Cl. of Arr. Swear Mr. Clark. (Which was 
done.) | 

L. C. J. Treby. When there is an apparent De- 
fault of Jurors, then they muſt ſhew their Caule ; 
but here his Appearance, it ſeems, was recorded, 
and ſo he was no Defaulter ; and you might have 


challenged him for Cauſe ſtill. 


Cl. of Arr. Fames Dry. | 

Mr. Dry. My Name is not James. 

Serj. Darnall. Then you cannot ſwear him: 
Here are Three miſtaken in their Names. 

L. C. J. Treby. That is in the Copy in your 
Brief, Brother, it may be. 

Serj. Darnall. No, my Lord, the Officers admit it. 


Mr. Att. Gen. My Lord, we deſire thoſe Gen- 


tlemen, that fay they are no Freeholders, may be 
{ſworn to that Matter. (Which was accordingly 
done.) And ſeveral of them that had ſtaid, did 


deny the having of any Freehold upon Oath, and 


ſome were gone away. 


1 


. a Cars 
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becauſe of the Conſequences. 


1696. 

I. C. J. Treby. Pray take care to eſtreat the 
Iſſues, and return greater Iſſues the next time. 

Mr. J. Rotel y. Truly the Court muſt put ſome 
great Penalty upon them for triflin with the 
Court in reſpect of their Duty that they owe to 
the King and Country, in regard of their Eſtates. 

Cl. of Arr. Pray, let the Officers be called who 
ſummoned this Jury, Mr. Sheriff. 

(Which was done.) And they examined con- 
cerning their ſummoning thoſe who made Default, 


and the Iſſues of thoſe who were recorded as De- 


faulters were ordered to be eſtreated. 
Then the Court not being able to proceed for 
want of a Jury, they ordered another Pannel to 


be ready againſt I/ edneſday next, to which time, 


at Seven in the Morning, the Court was by Pro- 


clamation adjourned, 


Die Mercurii Decimo Tertio Maii, 
Anno Dom. 1696. 


The Court being met according tu the Adjouru- 
ment, the Pannel was called over, and the 
Defaulters Recorded, and ſeveral excuſed for 
Abſence upon Sickneſs, and being out of Town 
beftre the Summons. Then Mr, Serjeant 
Darnall deſired before the Fury was called, 
to move ſomething againit the Panel: 
And made his Motion thus , 


Mr. Serj. Darnall. T7 your Lordſhip pleaſes, I 

| have ſomewhat to offer to 
you before you go upon this new Pannel, and I 
confeſs, I think it is my Duty to the Court, as 
well as to the Priſoner, to ſtate the Caſe as it is, 
and ſubmit it upon the Reaſon of Law, and the 
Authorities that I ſhall offer, whether the Pro- 
ceedings upon this new Pannel will not be erro- 
neous? My Lord, the 2 is, Whether as 
this Caſe is, the Priſoner has had a Copy of the 


Pannel of his Jury by which he is to be tried, 


according as the late Law requires? he had a Copy 
of the former Pannel, and upon that Pannel Nine 
were ſworn, and their Names all entered upon Re- 
cord, and made Parcel of the Record. Therefore 
now the Queſtion is, whether he can be tried up- 
on a new Pannel? We are in a Cale that rarely 
happens; and in a Caſe of Life and Death, I know 
your Lordſhip will be careful not to vary from the 
antient Practice, or to make a new Precedent, 
It muſt be agreed 
in this Caſe, that the old Pannel upon which the 
Priſoner took his Challenges, and of which Nine 
were {worn, is Parcel of the Record. Now, my 
Lord, to add a new Pannel, upon which Twelve 
more ſhall be ſworn, and all this appear upon 
Record, and the Priſoner tried upon the laſt 
Pannel, will not this be Error? I offer this be- 
fore the Jury be called and ſworn, becauſe we 


defire to be fairly tried; and we deſign to reſt 


upon the Fact in this Caſe. If it ſhould appear, 
'That he is tried upon a Pannel that is unduly 
made and returned, that will be of Evil Con- 
ſequence one way or other. And can this be du- 
ly made, if another appear upon Record before 
it > And can any Body fay it is quaſh'd or aba- 
ted? Or can it be ſo? My Lord, in Stan ford's 
Pleas of the Crown, p. 155. it is ſaid, If any of 
Vor. IV. 


for High-Treaſon. 
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the Panuel die after the Return, and befors their 
Appearance, fo that there are not enough left ta 
make the Fury, yet the Paunel ſball not be quaſh'd, 
nor is it abated, but it is Cauſe to grant a Tales. 
And certainly, my Lord, it is a ſtronger Cale, 
when by reaſon of Challenges, which the Law 
gives the Priſoner Liberty to make, there are not 
enough left, that there ſhall not be a new Pan- 
nel, but that a Tales ſhall be granted ; for if a 
new Pannel might be made, it cannot appear 
who were challenged, or who were admitted. 
And if your Lordſhip pleaſes to conſider the In- 
tention of the Law in giving the Priſoner Power 
to challenge, is, that he may have an indifference 
Jury; but that would be prevented by ſuch a 
Practice as this; for when it has been diſcovered 
upon the old Pannel whom the Priſoner chole, 
and whom he challenged upon the new Pannel, 
the Perſons challenged may be ſet firſt, and thoſe, 
that were choſen may be omitted, or fo poſtpon- 
ed, that none of them whom he thought equal 
to try him, can ſerve upon the Jury. And truly, 
my Lord, if I am rightly informed, that is the 
Caſe upon this new Pannel, ſome of thoſe that 
were admitted and ſworn are left out, and moſt 
of them, I think, are put laſt in the Pannel 
whom the thought equal Men to try him, and 
all thoſe whom he challenged peremptorily, are 
the firſt Men in the Pannel. This, my Lord, is 
the Caſe before you, and if this be admitted, the 
Uſe and End of Challenges, which are in benefit 


and favour of Life wou'd be defeated. And ſor 


Authorities in this Caſe, beſides the Reaſon and 
Ground of the Law, many cannot be expected, 
becauſe it is a Fact that rarely happens. I find 
none of the antient Practicers ever knew it, but 
I find that a Tales ought to be granted, fo it is 
ſaid in ſeveral Books, as in Stawford, 155, 156. 
when ever upon the Principal Pannel, all the 
Jury does not appear, or ſo many of them do 
not, that there are not enough left to make a 
Jury, which is our very Caſe ; then in ſuch Caſe 
the Pannel ſhall not be quaſh'd or abated ; but a 
Jules granted, ſo is 14 H. ». ». there the Que» 
ſtion was, Whether there ſhould be a greater 
Number returned upon the Te than were in 
the Principal Pannel, and there the Difference 
was inſiſted upon, and agreed, I hat where it is 
between Party and Party, where Life is not con- 
cerned, it ſhall not, but where Life is concern» 
cd, and the Priſoner has Power to challenge 25 
peremptorily, there the Judge may award as 
many upon the Tales as pleaſes, that there 
may be enough to remain after the Challenges ; 
ſo that it this old Pannel be not abated, and 
cou'd not be quaſh'd, and a Tales might be grant» 
ed to conſiſt of any Number, I conceive the 
Priſoner cannot be tried upon this new Pannel, 
but it will be Erroneous ; «nd 1 humbly ſubmit 
to your Lordſhips, whether you will proceed up- 
on it. 

Sir B. Shower, If your Lordſhip pleaſes to 
ſpare me a Word of the fame Side, with Submit- 
ſion, We think there ought to have been an Ii 
beas Corpora, with a Tales, ſuch as had been be- 
fore Sworn, being to be part of the Jury now, 
and that is the proper Way to bring the Friioner 
to his Trial in this Caſe ; the King's Council can- 
not expect we ſhould produce many Precedents, 
for I believe this is the Second of the Kind that 
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ever happened, at leaſt, within Memory, That 


a Trial in Treaſon was put off pro defectu Fura— 
torum, though I have a Precedent that I think 
is expreſs in the Caſe ; but we inſiſt in the firſt 
Place, 'That a Tales does lie at Common-Law, 
in the Caſe of Life; and ſo the Book that Mr. 
Serjeant cited in Stamford, is expreſs ; and then 
we fay, that the Anſwer which we expect, that 
we are now before Juſtices of Gaol-Delivery, is 
not ſufficient, becauſe the Juſtices of Gaol-Deli- 
very, though they do not uſually award Proceſs 
by way of Writ, but before their coming, they 
command the Sheriff to have his County ready 
there, and fo in Fact, it is a Parol Precept; yet 
when it is returned, then it is entered upon Re- 
cord, either Praceptum eft Vice Comiti quod ve- 
nire faceret ; or, Ideo veniat Furata; and the 
Jury are entered upon Record: So that take it to 

e before Juſtices of Gaol- Delivery, yet the She- 
riff having returned a Pannel, and that being up- 
on the File, as appears before your Eyes, in Obe- 
dience to your Command, and that Copy of the 
Pannel being delivered to us two Days before 
Saturday laſt, we humbly ſubmit it to your Lord- 
ſhip, whether by Force of the Common-Law, 
and of the late Act of Parliament, we ought not 
to be tried by that Pannel ; we inſiſt upon it, 
that the Act intends, and expreſsly deſigned, that 
not only the Priſoner ſhould have a Copy of the 
Pannel that the Sheriff returned at any time after, 
but that he ſhould be tried by the Pannel that we 
had a Copy of at firſt ; for it is not {aid a Copy, 
toties quoties the Court ſhall think fit to award a 


Precept for a new Pannel, but the Words of the 


Act are a Copy of the Jury duly returned by the 
Sheriff; now this we had, and your Lordſhip 
knows it is not a returned Pannel till it be in 
Court, and then it becomes part of the Record : 


My Lord, I do agree the Juſtices in ſome Caſes 


have quaſh'd and ſet aſide Pannels and Juries, and 
ordered new ones, and I confeſs there was an ex- 
traordinary Caſe in the Time of King Charles the 
Second, which was upon the Indictment againſt 
Ii hitebread, where after the Jury Charged, and 
Evidence given, the Jury was diſcharged, and a 
new Pannel made the next Seſſions, upon which 
Mr. WWhitebread was Tried and Convicted ; how 
juſt or regular that was, I will not inſiſt upon 


nov, but I am ſure there were great Complaints 


of that Practice, and few Precedents can be 
ſhewn of the like: But beſides, the Parties them- 
ſelves waved it there, no Objection being taken 
againſt it; but we inſiſt upon it in this Caſe, that 


this being upon Record, is part of the Record, 


and ſo appears to the Court: If the Record in- 


| deed were to be made up upon a Writ of Error, 


perhaps it wou'd be no Error, becauſe it may be 
they wou'd leave it out ; but here it appears there 


was a Pannel of Record before you, and this muſt 


either be quaſh'd, or altered, or continued on by 


Proceſs ; you have Power to quaſh it, if it be 


unduly returned by the Sheriff. If there be any 


evil Practices for procuring the Pannel, either by 


the Proſecutor or the Priſoner ; if there be no 
Freeholders return'd, or the ſame happen in any 
other reſpect not to be legally done according to 
the Command or Precept of the Court ; but be- 


cauſe there is a Default of Appearance of Jurors, 


no Pannel was ever quaſh'd upon that Account. 


Ihen fay we, if it be not quaſh'd, this Pannel 
muſt continue; for, What ſhall become of it? 


Why ſhould it not continue? It is not within the 
Act of Parliament that gives the Juſtices Powe 
to make a new Pannel, as in the Caſe of a Grand 
Jury when they are guilty of Concealments, or 
refuſe to find Bills upon great Evidence, but we 
have no ſuch Caſe before you, nor do I know 
any ſuch Rule as can reach this ; ſo that we take 
it, there is no Difference between this Caſe, as 
before Juſtices of Gaol-Delivery, and other Ju- 
ſtices ; that Proceſs does lie againſt the Jury that 
does not appear even in Treaſon and Felony 
there is no Diſpute, and it is very properly ſo, 
if it be before Commiſſioners of Oyer and Fer- 
miner ; firſt a Venire facias, and then upon De- 
fault, a Habeas Corpora, that is the proper Way; 
then take it before Juſtices of Gaoi-Delivery, 
there it is entered upon Record, Præcetim 6/2 
Vice Comiti, &c. and here is a Pannel returned by 
virtue of this Precept, and ſome of the Jury do 
not appear, and fo there are not enough to T ry 
the Priſoner after a great many Sworn and Cha]- 
lenged, and this entered upon Record. What 
ſhall become of that Pannel, it cannot be quaſh*d 
nor abated ? My Lord, there is a Caſe that does 
warrant that Opinion of a Tales in a Caſe of Fe- 
lony ; and if there may be a Tales, then there 
may be an Habeas Corpora, and there are Directi- 
ons how the. Jurors ſhall be Sworn again, upon 
their appearance on the Habeas Corpora, and that 
is M VHarton's Caſe in Telwerten 23. 

Mr. J. Powell, jun. Do not diſpute that, it 
is plain, that a Tales does lie in Felony, upon 
a Commiſſion of Oyer and Terminer; but can 
you ſhew me, Sir Bartholomew, any where, that 
upon a Commiſſion of Gaol-Delivery a Tales does 
lie? — | 

Sir B. Shower. Sir, I can only ſhew the Reaſon 
of the Law, and I cannot find that does contra- 
dict what we now contend for. | 

Mr. J. Powell. I tell you, Sir Bartholomecs, 
there is no Tales but with a Habeas Corpora to 
bring in the firſt Jurors, and that cannot be upon 
a parol Precept on a Commiſſion of Oyer and Jer- 
miner, there goes a Jenire facias, which is a 
Writ upon which the Habeas Corpora may be 
grounded, but there is no Venire facias, upon a 
Commiſhon of Gaol-Delivery. 

Sir. B. Sher. Why ſhould there not be a Pre- 
cept in nature of an Habeas Corpora for a Jury re- 
turn'd, upon a Precept as well as on a Writ? 

Mr. J. Powell. No, it never was done; the 
Commiſſion of Gaol-Delivery is a general Com- 
miſſion that does Authorize the Sheriff to impan- 


nel, and have a Jury ready at the Day appointed, 


for the Delivery of the Gaol, to Try the Pri- 
ſoners; it doth import in it ſelf a general Precept 
for that Purpoſe, before Iſſue joyned, which the 
Sheriff cannot do in the Caſe of a Commiſſion of 
Oyer and Terminer, but muſt have a Writ of 
Venire facias, after Iſſue joyned. 

Sir John Hocoler, Mr. SJ. Gen. In all Cafes that 
they cite, there is a Writ of IVenire facias, upon 
which the After-proceſs, by Writ, may bc 
grounded; but here is no Foundation for any 
future Proceſs by Writ, becauſe it is only by 
Parol-Precept. 

Mr. At. Cen. Sure theſe Gentlemen don't think 
what they fay ; the Pannel is not Part of the Re- 
cord, and there is no Record of it; nothing but 
the Clerk's Entry in a Paper, or Note, for his 
own Memoranduyn. 
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Mr. I. Rotel y. Brother Darual, have you an 

Book * ſays, Juſtices of Gaol- Delivery m 

award a Tales upon Default of the Jurors. 

Mr. Serj. Darnal. No, my Lord, I cannot ſay 


L. C. J. Treby. Suppoſe all the Jury had been 
challenged, or dy'd. ; 

Mr. J. Powell. There could be no quaſhing of 
ir, but it would fall of it ſelf, for Want of a 


ury. 

Nur J. Rokeby, If, according to your Doc- 
trine, we muſt keep to the firſt Pannel, the 
Conſequence wou'd be, there would be no Trial 
at all. 


Sir B. Shower. Stamford makes no Difference 
that I can ce. 

Mr. Att. Gen. But theſe Gentlemen have been 
told the Difference upon which this Matter is 
grouned ; a Tales cannot be without a Habeas 
Corpora, and a Habeas Corpora cannot be without 
a Venire facias; but a Commiſſion of Gaol-De- 
livery cannot award a Venire facias, becaule that 
is not to be awarded till Iſſue joyned. 

Mr. B. Powis. The Return of this Pannel be- 
fore Juſtices of Gaol-Delivery, is an Act of the 
Sheriff, by virtue of the Commiſſion, and nothing 
appears of Record till the Jury are Sworn. 

Mr. J. Rokeby. They object that it is upon Re- 
cond.” 

L. C. J. Treby. By the Record, they mean the 
Clerk's Note. 

Mr. Att. Gen. If you pleaſe to look upon the 
Indictment, there is no Entry at all, and that is 
all the Record before you. 

Mr. J. Powell. Does it appear upon Record, 
that Nine were Sworn ? 

Mr. Baker. No; there is nothing upon the 
Record, | 

Cler. of Arr. Tt does not appear till the Record 
is made up, and nothing is entered till Twelve are 
Sworn, 

Mr. Serj. Darnal. There will be a great Incon- 
venience, if a Pannel may be changed at any 
Time. 

Mr. J. Powell. This is a Caſe that never hap- 
pened before, and may be never may again. 

Sir B. Shower. The Law will hold the ſame, in 
caſe it does appear upon Record, as well as where 
it does not: But we fay, a Pannel return'd in 
Court is a Record. 

Mr. J. Powell. No, it will not; becauſe, when 
a Jury does appear, and the Twelve are Sworn, 
then it becomes Parcel of the Record ; and there- 
fore Whitebread's Caſe was quite another Caſe, 
and was indeed held to be an extraordinary Caſe, 
but that comes not up to this, for there a full Jury 
was Sworn, and Evidence given. 

Mr. Serj. Darnal. It may be the fame Jury will 


not be returned. 


ſo 


Mr. J. Powell. But if you have a Copy of the 


Jury, you are at no Miſchief. 

Mr. Serj. Darnal. Some that were in the former 
Pannel are quite left out. 

Mr. Sher. Buck. There are none left out, but 
what were not Freeholders, that I know of. 

Mr. B. Powis. He ſays the Fact is not true, as 
you have alledged it. 

Mr. Sher. Buck. And Mr. Serjeant Darnal has 
been pleaſed to reflect upon us, as if we had 
pack'd this Jury, by altering the Places of the 
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for High-Treaſon. 1 


Names, which, my Lord, we do utterly deny, 
and wo I SD CR 
ers. 

Mr. B. Powis, The Sheriff ſays, he has not poſt- 
poned any of them, and only left out thoſe that 
were not Free-holders. | 

Mr. Serj. Darnal. If the Law were as plain with 
us as the Fact in that Caſe, we ſhould have a very 
good Caſe of it. 

k., * _ — Ax jeant, 1 — 
the Panne e; ma 

Mr: Serj. Dorual 1 ſaid no harm, Mr. Sheriff, 
nor ment any Reflection upon you. 

Mr. Sher. Buckingham. Mr. Serjeant was 
pleaſed ro fay, the excepted Men were put in 
= Front, and thoſe that were Sworn were put 
L. C. J. Treby. There is nothing at all in the 
Objection. 

Mr. J. Powell. Really, becauſe it was opened 
as a Reflection, it will be proper for the Sheriff 
to clear it. 

Mr. Sher. Buctinglam. My Lord, the Anſwer 
I give to it, is, I hat particulary one that was 
Sworn laſt 'Time, is now at the very Beginning of 
the Pannel; and in general, they are mix d pro- 
miſcuouſly, without any Deſign or Study in the 
leaſt. He ſays we have left out thoſe that ſerved 
before: I ſolemnly proteſt, 1 know not one Man 
returned upon the laſt Pannel that is leſt out, un- 
leſs it appeared that he is no Frecholder; and we 
had no Reaſon to put in them, that we knew could 
not ſerve. i 

Mr. Serj. Darnal. can't to us, that 
_ are = roy” rape * 

r. J. Rokeby, But it a to him, and there - 
fore ea well to leave 8 

Mr. Sher. Buckiugham. What I fay, I am rea- 
dy to give upon my Oath. 

Mr. Serj. Darual. I fay there is one I turn Bea» 
dle left out, and he was one that was Sworn. 

Mr. Sher. Buckingham. 1 will not fay for a par- 
ticular Man ; 1 eſt that 1 did not know he 
was left out. —— of =" Miſtake ; 
for I know Mr. Beadle very well, take him 
to be an honeſt Man, and very well affected to 
the Government as any Man. 

Mr, Serj. Darual. We deſire to be tried by Men 
that are honeſt and well· affected to the Govern» 


ment. 

Mr. Sher. Buckingham. There you have of them, 
Sir. 

Mr. Serj. D 
put laſt of all, and there is not above one of them 
that is within poſſibility of coming on again. 

Mr. Sher. Buckingham. It wil by Mr. 
Cook's Challenges, and the other that 
they ſtood late before ; and Thomas Clerk, who 
was Sworn the laſt Time, ſtands tenth Man 


ing at 
Mr. Sher. — om. 
the moſt Part as | 
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Mr. Att. Cen. That is a Miſtake. Indeed there 


are a great many added to the Pannel, becauſe 


there was a Defect the laſt Time, and therefore 
now they may perhaps ſtand later. 

Mr. Serj. Darnal. I do not ſpeak to reflect 
upon the Sheriffs: I go according to my Inſtru- 
ctions. | 

Mr. J. Powe!. If it had been fo, it had been 
well enough, for you muſt be contented, the 
Court muſt take it as the Sheriff returns it, and 


you havea Copy of it. 


Mr. Att. Gen. Here are four of them that were 
Sworn before, that ftood above ſixty off in the 
old Pannel. : 

Mr. Sher. Backingham. The firſt Man that was 
Sworn, Mr. 'Sherbrook, ſtands within the firſt 
Twelve now, as well as before. 

Mr. J. Povel. If they had been all new, there 
had been nothing in that. 

Mr. J. Rokevy. Truly, I can't ſee bur that the 
Sheriff hath done like an equal, juſt, fair, and 
honeſt Officer. 

Mr. Att. Cen. They may challenge as they will. 

L. C. J. Ticy. You are to conſider, that this 
happens becauſe you run out as far as your utmoſt 
Number, that Time you challenged 'Thirty-five 
peremptorily, and divers others for Cauſe, ſo as 
not to leave enough for a Jury ; and from that 
alone aroſe a Neceſſity of increafing the Number 


of the Pannel. 
Mr. Serj. Darnal. It was our Client that chal- 


lenged them, we do not adviſe him whom to 


challenge. | 

Mr. J. Roel y. But you muſt take the Conſe- 
quence of it, which cauſcs this Addition to the 
Pannel. . 
I. C. J. Zrely. M hat do you complain of? they 
that are returned, are put in the ſame Order as 
they were before; they that were Sworn, were 


(for the moſt Part) late in the Pannel then, and 


{o they are now. I do not find any Thing done 


to the Prejudice of the Priſoner. 


Mr. Serj. Darnal. If the Chriſtian Names had 
not been miſtaken, there had been perhaps enough 


to have been Sworn. . 


L. C. J. Treby. That's a good Argument for a 
new Pannel, hecauſc the Chriſtian Names were 
miſtaken before. | 

Mr. J. Powell. It was by Defe& of Jurors, 
and therefore there was an abſolute Neceſſity of a 


new Pannel. 


IL. C. J. Treby. I am of the ſame Opinion. 

WWharton's Caſe is well known: It was much 
cited as to another Point in Baſhel's Caſe. It 
was a Trial at the King's-Bench Bar at I eſt- 
minſter by a Jury of Kent, upon an Indictment 
of Murther. | 

And I think you fay the Caſe of H. 7. was be- 
tween Party and Party in Appeal. And I believe 
Stamford's Diſcourſe, in the Place cited, relates 
chiefly to Appeals. 

I ſhall not deny that a Tales may poſſibly be up- 
on an Indictment before Juſtices of Oyer and Ter- 
miner; though *tis not uſual, nor do you ſhew, or 
our experienced Clerks know any ſuch Precedent. 
I agree, that in the mentioned Caſes a Tales was 
proper ; for in both Caſes (viz. of Appeal and 
Indiftment removed into the King's-Bench) the 
Proceſs for the Jury was as it ought to be, by 
Writs of Venire facias, &c. upon which a full Ju- 
ry not appearing, there muſt be a Tales. But in 
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proceeding to Trial before Juſtices of Oyer and 
Terminer on ſuch Indictment as is here, though ! 
will not ſay but they may proceed by Writ of 
Venire facias, yet I do fav, that the more known 
Courſe is by Precept, in nature of a JLenire fa- 
cias : And the Ufage is, that after (and never be- 
fore) the Priſoner hath pleaded not Guilty, there 
goes a Precept to the Sheriff, under the Seals of 
the {aid Juſtices of Oyer and Terminer, returna- 
ble at ſuch Day as they ſhall adjourn to, for re- 
turning a Jury to Try it, (as was done lately, 
upon Advice, in the Caſe of Rookewood, &c.) 
and upon the Return of That, if, after Challen- 
ges, there are not enough left to make a Jury, 
whether thoſe Juſtices ſhall iſſue a Precept in na- 
ture of a Habeas Corpora, or Deſtringas with a 
Tales, or another Precept in the fame Form as 
before, and without taking Notice of the former, 
is a Queſtion zct in Judgment before us. For, 
we are about proceeding to a Trial on an Indict- 
ment in this Court of Gaol- Delivery, (which is 
the Court wherein generally all capital Crimes are 
tried, as well at this Place as at the Aſſizes) and, 
I think, here cannot be a Tales; I am ſure it is 
not neceſſary. For, Firſ?, Here is never any 
Writ of Venire facias, &c. Second;y, Nor ever 
a Precept for returning a Jury to Try a particu- 
lar Iſſue: But this Court takes the Pannels of Ju- 
ries returned by the Sheriff, without any parti- 
cular Precept to him. 

The Courſe of proceeding by virtue of a Com- 
miſſion of Gaol-Delivery, which is the Law in 


this Caſe, is this, viz. There is, antecedent to 


the Coming of the Juſtices, a general Command- 
ment or Precept made, in Writing, to the Sheriff 


by the ſaid Juſtices, to return Juries againſt their 


Coming, for the Trying of all and ſingular Pri- 
ſoners in their Gaol, whether they have pleaded 
before, or ſhall after. And for that Purpole it re- 
quires the Sheriff to ſummon, out of all Parts of 
his Country whence the Priſoners come, a great 
Number of Freeholders, not a-kin to the Priſo- 
ners, to be at the Time and Place appointed for 
holding the Court. The Sheriff, by virtue of 
this general previous Precept, ſummoneth many 
for Jurors, and prepares diverſe ſeveral Pannels 
of their Names, either at firſt, or afterwards, as 
appcars neceſſary, and returneth and delivereth 
in one or more of theſe Pannels from Time to 
Time, as the Court does need, and call for any : 
This, we know, in Fatt, is frequently done where 
the Seſſions of Gaol-Delivery laſts ſeveral Days, 
and there is occaſion. Though, in Suppoſition of 
Law, all theſe Pannels are returned, and the 'Tri- 
als thereupon had the firſt Day of the Seſſions ; 
and, in Law, it is intended to be but that one 
Day only. The Return of this Precept is thus, 
viz. Executio iſtius Præcepti patet in quibuſdam 
Panellis huic præcepto guuexis, and the Pannels 
are annexed, and there are often filed here divers 
Pannels upon the ſame general Precept, though 
ſometimes but One. Theſe Pannels are thus de- 
livered into Court, and a Jury taken out of them, 
as there is occaſion, only upon a Parol Arard, 
that is, barely the Court's calling for the ſame, 
without Writ or Precept in Writing, or giving, 


any Day for the Doing it. For, this Proceeding 


is immediate, for the ſpeedy Delivery of Priſo- 
ners ; and the Entry, after ſetting forth that the 
Priſoner being arraigned pleads not Guilty, is, 
Ideo immediate veniat inde Furata, or fiat inde 
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Furata : And this Court's being inſtituted for 
the ſpeedy Delivery of Priſoners, and Warnings 
being given long before, of their Coming, are 
the Cauſes why it has been always held without 
doubt, that Juſtices of Gaol-Delivery might in- 


quire and try the ſame Day. 

If it fall out, that by reaſon of Defaults, 
Deaths, or Challenges, t cannot be a full 
Jury had out of a Pannel, (as here there wanted 
three) which is an Accident that the Court can» 
not know, till they have gone through the Pan- 
nel; I think in this Caſe, that Pannel goes for 
nothing, is utterly loſt and void, and to be caſt 
away or cancelled : For it does not anſwer the 
Award of the Court, which was to have a Jury 
to 'Try the Priſoner 1 It is meant an et- 
fectual Pannel that ſhould afford a full Jury of 
Twelve unexceptionable Men; and every Pan- 
nel that comes ſhort in this, is to be laid aſide as 
a void Thing; and then the Court takes and 
makes uſe of another immediately, which ma 
not be deficient, whereby the Award is oblerved; 
and the preſent Service diſpatched. 


Objeftion. It is objected, That the old Pannel 
is Parcel of the Record in Court, and, upon that, 
Nine were Sworn, and their Names are all en- 


ter'd upon Record; and now to add a new Pan- i 


nel, upon which Twelve ſhall be Sworn and Try 
the Priſoner ; all this appearing upon Record, it 


will be Error. 


Anſwer. This Objection ſtands upon two Miſ- 
takes, both ariſing not obſerving the Differ- 
ence between Precepts and Pannels, in a Court of 
Gaol-Delivery and Venire facia's, or Precepts and 
Pannels in other Courts. 

1. It ſuppoſes that here will be two Pannels, 
which will appear to relate to the Trial of this 
Priſoner, Mr. Cook. 

2, It ſuppoſes that both theſe will become Re- 
cords, or Parcel of the Record in Court. 


If either of theſe Suppoſitions prove to be a 
Miſtake, it will deſtroy the Objection. I think 
both are Miſtakes. | 

1. Here is not, nor will be, nay, there ought 
not to be any Pannel purporting to be returned 
for the "Trying of Mr. Cook, or any particular Pri- 
ſoner or Priſoners. For, the Precept in this Caſe 
is (not like a Venire facias, which always reſpects 
a particular Iſſue between Parties thercin 
but) general, may the Sheriff to return Ju» 
rors enough to Try all the Priſoners, not naming 
any. And the Return, which is the Anſwer to it 
— a Pannel or Pannels, is as General; the Title 
of every Pannel being Nomina Furator ad Tri» 
andum pro Domino Rege, and no more; or No- 
mina Juratorum ad Triandum inter Dom. Regem 
& Priſonar. ad Barram, without naming any of 
the Priſoners, and it were abſurd if it be 
otherwiſe : For the Precept goes to the Sheriff 
before the Seſſions, and his Return is ſuppoſed to 
be made at the Beginning of the Seſſions, when 
it is not known who of the Priſoners will be in- 
dicted ; or, if indicted, who will plead not Guilty, 
or Guilty, or a Pardon, or other Plea. 

When, for the Trial of a particular Priſoner 
(or divers Priſoners that are thought fit to be put 


upon Trial by the fame Jury) a is about to 
be taken out of any Fand, the 


lerk, as he 


for High- Treaſon. 


d 
; 


ame of every ; 

* doth) write Jur. on the faid 
nel, againſt the Name of every - 
this Note or Mark is no Part of the Record ; ir 
is not ex Juftitutione Legis, it is but a 
Munn OR of his 

could to Strength 
he "need en 
mean, not till a full Jury is Sw 
Priſoner. But then, indeed, the Clerk 
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the Indictment, in this manner, vi. 
2 Ideo — Veniat an Furata 
atis Tuftic. &c. adding, & Furatores | 
lius, &c. Scil. A. N &c. Dicunt, Re. L 
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abor- 
tive not 
Thing that a 
that comes that 15 re- 
jected, is not or Bill 
of Indictment found, is not a Re- 
cord : And if be returned upon a 
Bill of Indi be a Record ; 
it away, though 
INJ 5 

1 not 2a 
Record, 

By the Difſe- 
rence is in this 
Court, Venire facias and a Pannel returned 
thereupon, which is ever iſſued after Iſſue 
and doth always mention the particular | 
and Matter it relates to, and is a Record, and a 
Ground for an Habeas Corpora with a Tales, to be 
returnable at a certain future Day. 

| e, in this it is quite 
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ception to the chief Overt-Act laid in the Indict- 
ment, and that we preſume, if my Brief be right, 
will be ſufficient to ſet aſide this Indictment : 
'That Mr. Cook did agree with other Traytors to 
ſend Mr. Charnock into France to the ſaid late 


King James, and King James is never mention- 


ed before in all the Indictment, that is one Ex- 
ception that we have, that there is no late King 
Fames mentioned in the Indictment before this, 
if my Copy be right, if it be otherwiſe, I ſup- 
poſe they will find it: It is laid, That Mr. Cook 


did agree to ſend (Harnock as a Meſſenger into 


France, eidem nuper Regi Facobo, and no Rex 
Jacob us is mentioned before. Then there is ano- 
ther Exception, and that's this: They come and 


ſay, That whereas there was a War with France, 


which is only in the Indictment by Way of Re- 
cital or Rehearſal of an Hiſtory, Quod cum per 
maguum Tempus fuit & modo ſit, &c. Mr. Cook 
the Premiſſes knowing, did compaſs and imagine 
the King's Death, and did adhere to the faid 
King's Enemies ſuch a Day. Now, my Lord, I 
do think that this can never be maintain'd, for 
that Cum guoddamn Bellum, &c. being an hiſtori- 
cal Narrative, is not poſitive enough : For adhe- 
ring to the King's Enemies, being one of the 
Treaſons laid in the Charge, there ought to be a 
War at the Time of the Adhefion, and of Ne- 
ceſſity then that ought to be preſentedBy the 
Jury ; for though your Lordſhips can judicially 


take notice of War or Peace, yet you cannot 


take notice of it at ſach a particular Time, and 
the Reaſon is from the Notion that is in my Lord 
Coke in his third Inſtitutes, cap. Treaſon, That 
Adheſions to Rebels is not Adheſion to the King's 


Enemies, for a Rebel is not ſaid to be an Enemy; 


but it muſt be adhering to ſuch an Enemy, as 
between whom and the King there was War at 
that Time, and conſequently it ought to be more 
poſitively averred in the Indictment, than it here 
is; but as to the Overt-Act of Mr. Cook's con- 
ſulting and agreeing to ſend Charnock over to the 
faid late King Fames, to give him notice of what 
was agreed upon between them, when King 
James is not named before, that can never be 
got over, with Submiſſion. : 

Mr. Baker. It is a Miſtake of your Copy, Sir 
Bartholcmew Shower. | 

Mr. Att. Gen. I have looked into the Record, 


and it is Facobo Sectindo nuper Regi, not Ditto. 


Sir. B. Shoxver. Then, with Submiſſion, my Lord, 
they cannot try us now, for we ought to have a 
true Copy of the Indictment. 

Mr. Baker. Upon demand. But you never de- 
manded it. 

Sir B. Shower, Yes, it was demanded. 

Mr. Boker. Who demanded it? 

Sir B. Shower, Our Sollicitor Burleigh. 
Mr. Baker. No, he did not; I gave it him offi- 


cCiouſly. 


Mr. At. Gen. With Submiſſion, my Lord, it is 
no Objection at all, that their Copy is wrong 
That ſnould have been before the Priſoner had 
pleaded; for the Words of the Act are, That he 
ſhall have it ſo many Days before, to enable him 
to plead, and he cannot be put to plead unleſs he 
have a Copy of the Indictment ſo long before: 
And at Rookwood's Trial it was ſaid by the Court 
it could not be alledged after Plea pleaded. 

Mr. Burleigh. The Copy was given to me pub- 
lickly in Court, 
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Mr. Sol. Gen. Why did not your Sollicitor com- 
pare it with the Indictment? 

Mr. Ar. Gen. They might have compared it by 
the Clerk's reading it to them ; bur they will not 
admit the Priſoner's Sollicitor to ſee the Original, 
becauſe the Act expreſly ſays they ſhall not have 
a Copy of the Witneſſes Names. : 

Sir B. Shower. 'The Officer is to deliver a true 


Copy of the Indictment. 


Mr. Att. Gen. No ; the Party is to demand it 
by himſelf or his Agent, and then he is to have 
it ; and if he be denied, he ought to apply him- 
{elf to the Court, who will order the Delivery of 
it ; but we ſtand upon it that they cannot take 
this Exception now after they have pleaded 
for the Intent of the Copy is to enable him 80 
plead. ; | 

L. C. J. Treby. The Copy, by the Act of 
Parliament, is to be delivered to the Priſoner, 
his Attorney, Agent, or Sollicitor, if they re- 
quire the ſame, and here it ſeems there was no 
requiring of it, but it was voluntarily given; 
and now you have lapſed your Time of making 
the Exception of wanting a Copy, by having 
pleaded to the Indictment, whereby you have in 
effect admitted and declared, either that you had 
a true Copy of it, or that you did not think fit 
to require one; for the Uſe of the Copy is to 
better enable the Priſoner to plead. But when 
you did plead, you took upon your ſelf to be 
well able to plead without the Help of a Copy, 
which you might have had upon the asking for. 

Sir B. Shower. Then, my Lord, there is ano- 
ther Thing in the Indictment, That in this Overt- 
Act there is a new Time, and a new Place, and 
a new verb, and a new Fact alledged, and no 
nominative Caſe : It is alledged, That Peter Cook, 
at firſt, with others, did ſo and ſo : and then the 
firſt of July to bring the Treaſons aforeſaid to 
effect, there & alibi, Ec. (which is very looſe, 
for I know not whence the Jenue muſt come) 
did traiterouſly with Charnock, Friend, &c. con- 
ſult to procure Diverſas Turmas & Legiones, &c. 
to join with them in England, and then it comes 
& ulterins ſuch a Day, Year, and Place, did 
traiterouſly agree ſo and ſo, and not ſay who: 
Now this is neither by expreſs Words, nor Rule 
of Grammar to be referred to the Priſoner at the 
Bar, it docs not ſay ipſe idem Petrus Cook ; now, 
my Lord, that the King's Council thought it ne- 
ceflary in every Overt-Act is plain, becauſe thoſe 
Words are put in every other Clauſe of the In- 
dictment, in thoſe Clauſes that go before, and 
thoſe Clauſes that come after ; then if they will 
take it, that this Clauſe muſt refer to the next An- 
tecedent, that will not do, for the next prece- 
dent nominative Caſe is either Friend or Char- 
noc: So that this is without a nominative Caſe, 
and the Precedents in my Lord Cos Entries 361, 
and all the other Books have the nominative Caſe 
repeated, where there is a new Time, and a 
new Place, and a new Fact alledged : Now it 
might be true, that the Priſoner at the Bar might 
be preſent, and this ſame Treaſon might be diſ- 
courſed of and agitated, and there might be a 
Conſult about this Buſineſs, and yet it is not ne- 
ceſſarily implied that he muſt conſent and agree to 
ſend Charnocꝶ into France, upon which the great 
Streſs of the Indictment lies : Therefore we ſay, 
theſe Words having no nominative Caſe, the In- 
dictment cannot hold. a 

. 
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Mr. Att. Gen. My Lord, as to this Objection 
it will receive a very plain Anſwer. Our Indict- 


ment begins and ſets forth, that Peter Cook, the 
Friſoner at the Bar, did imagine and compaſs the 
King's Death, and did adhere to the King's Ene- 
mies, and theſe are the Treaſons: And then it 
ſets forth the Overt-Act, that in Execution of 
the traiterous Compaſſings, Imaginations, and Ad- 
hefions aforetaid, Ipſe idem Petrus Cook, together 
with Sir Hilliam Perkins, Mr. Charnock, Sir 
alu Friend and others, did propoſe and conſult 
to procure from the French King, Forces to in- 
vade this Land; & wulterius, he and they did a- 
orec to ſend Charnock to the late King James. 

Mr. J. Rolel y. There's the firſt naming of Fames 
the Second, late King of England, and there is no 
eidem Facobo J promiſe you. | 

L. C. J. Treby. Well, that Miſtake is over. Pray 
go on Mr. Attorney General. 

Mr. Att. Gen. My Lord, as to this Objection 
of Sir Bartholomew Shower, he would have it e 
idem Petrus repeated over again ; and he fays 
that we lay a diſtinct Overt-Act with a different 
Time and Place : Now that is a Miſtake too ; it 
is not a different Time and Place, but the fame 
Time and Place: And it mentions that cum K. 
Charneck, F. Friend, Cc. & cum aliis Proditori- 
bus conveniebat, conſultabat, &c. which he ſays 
may refer to Sir 7 Freind or Charnock : But 
if you look into the Frame of the Sentence, that 
can never be. 

Mr. J. Rokeby. Petrus Cook is the nominative 
Cale that governs all the Verbs. 

Mr. At. Gen. And there is no other nominative 
Cale in all the Indictment, but Petrus Cook, ex- 
cept it be in a Parentheſis, and that ſaves the Rule 
of Grammar, if there were any Thing in it, that 
it muſt refer to the laſt Antecedent. 

Sir B. Shower. When it comes to the Clauſe that 
he did procure Horſe and Arms, there the nomi- 
native Caſe is repeated. 

L. C. ] Treby. It would not have made it worſe, 
if they had made it ſo here; but the Queſtion is, 
Whether it be 3 ? 

Sir B. Shower, Indictments ought to be preciſe» 
ly certain; but this we ſay is nor fo. 

Mr. At. Gen, But here is as much Certainty as 
to the Perſon, as can be, that he did conſult with 
ſuch and ſuch about ſuch Things; and further, 
the ſame Day did agree with the fame 'T'raytors 
to do ſo and ſo. 

Mr. J. Powell. Indictments, it is true, ought to 
be plain and clear; but I do not fee but here is 
as much Certainty as can be, that he did ſuch a 
Day conſult, and further the ſame Day did agree 
with the ſame Perſons. 

Sir B. Shower, Who did agree, my Lord ? 

Mr. J. Powell. He that did conſult with them 
before, and that is Peter Cook, 

Mr. At. Gen, You'd have had us to have put it 
to every Verb, I believe. 

Sir B. Shower, In Indictments no 
ought to be uſed, but the Facts ought to be di- 
rectly and poſitively alledged. 

Mr. J. Povel. It's true, there ſhould be no Pre- 
ſumption, and there is none here, for certainly 
this is a plain Aſſertion of Fact. 

I. C. J. Trey, Here are two Things that are 
{ct forth: Firſt, That Peter Cook did meet with 
Sir 7obn Friend, Sir William Perkins, and others, 
and then and there did conſult with them, and 
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conſent to procure an lavaſion, and jour an Infur- 
rection thereto. And, Secoudly, Further with the 
ſaid Traitors did agree to fend Charme into 
F-ance. Now, what is the nominative Caſe to 
this A 2 Is it Sir Pan Friend, and Sir 
William Perkins # "That's impofible : — 
could not be ſaid to meet and f 
with themſelves, every one of them wich his oxn 
ſelf and the reſt, And then 0 
them, ſhould 


had reſerr d to 
but here it is ſingular, [ge 
is no more than chis; Thar 
Coat did mect with fuch 
conſult with them about fuch 
ters, and further, did agree with them to do 


thus. 
Sir B. Cover. The ing is not ta be force i 
and ſtrained by Inference or on, bur 


ought to be expreſs and plain. 
C. J. Treby. Nay, expret» 
better ; you may make's Ta of # i you 
* 
Sir B. Shoter. The Paragraph is long, my Lord. 
and therefore requires the more Care to have tho. 
>xctitions that are ary. 

LE 228 2 
is, that If 1s £090 ; repeating 
— nominative Caſe to every Verb, would make 

it much longer. | 

Sir B. Shower. It cannot be underſtood to mean 
Peter Cock without Preſumption, which oughe not 
to be in an Indictment. 

et Obe 3 — 
er's jection, hi is ri and h. 
miſtook the Place. Copy — 

Sir B. Shower, You ſhoy'd have given me that 
for an Anſwer. 

Mr. At. Gen: Nay, you ſhould have taken more 
Care, and not have made the Objection. 

L. C. J. Treby. Truly, I think it is 
ſible to have made this if it had been 
wiſe than it is. 
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736 150. The Trial of Peter Cook, 


Mr. J. Rokeby. That will be a ſufficient Cauſe, 
if when they come to the Book, you object that, 
and be ready to prove it. 

Cook. Which is Sir Fobn Sweetapple © | He 
was ſhewn to him.] 

Cl. of Arr. There he is. 

Cook. I challenge him. 

Cl. of Arr. }Jilliam Walker. 


Cook. Sir, have you ſaid any {ach Thing that 


you believe me guilty ? 

Mr. I He r. No, Sir. : 

Mr. Baker. My Lord, he is asking of the Jury- 
man the Queſtion. ” 

Mr. J. Rokeby, That's a Fact the Priſoner ſhould 
prove upon him. | 

Mr. At. Gen. My Lord, he muſt not ask the 
Jury that Queſtion, Whether they have declared 
oe fore, that they will find him guilty ; that is to 
make them guilty of a Miſdemeanor. 

Mr. Serj. Darnall. Is it any Miſdemeanor for me 
to fay, I think or believe ſuch a Man is guilty. 

Mr. Att. Gen. If he be ſummon'd to be of a 
Jury, and declare his Opinion before hand, it is 
a Miſdemeanor. 

Mr. Serj. Dærnall. But ſuppoſe it be before he 
was ſummon'd ? 

Mr. Att. Gen. If you make any ſuch Objection, 
you mult prove it, and not out of the Juryman's 
own Mouth. | 

Mr. Serjeant Darnall. I think any Man, my 


Lord, that comes to ſerve upon the Jury, may be 


ask d any Queſtion that does not make him guilty 
of any Offence or Crime, or liable to any Puniſh- 
ment : Now if any of theſe Gentlemen that are 
return'd upon this Pannel, before the Summons 
have declared their Opinion, that the Priſoner is 
euilty, or ought to ſuffer, with Submiſſion, the 
Priſoner may ask ſuch a Queſtion, Whether he 
have ſaid ſo, yea or no? 

Mr. J. Pcwe!ll. He cannot upon a Icyer Dire be 
ask'd any ſuch Queſtion. | 
Mr. J. Rokeby. It is not denied to be a material 
Object ion, but it muſt be made out by Proof. 

L. C. J. Trely. You put it too large, Brother 
Darnall, you may ask upon a Ihr Dire, whether 
he have any Intereſt in the Cauſe ; nor ſhall we 
deny you Liberty to ask whether he be fitly qua- 
lified, according to Law, by having a Freehold 
of ſufficient Value ; but that you can ask a Juror 
or a Witneſs every Queſtion that will not make 
him criminous, that's too large: Men have been 
ask'd, Whether they have been convicted and 
pardon'd for Felony, or whether they have been 


whipt for Petty Larceny ; but they have not 


been obliged to anſwer ; for, tho' their Anſwer 
in the affirmative will not make them Criminal, 
or ſubject them to Puniſhment, yet they are Mat- 


ters of Infamy ; and if it be an infamous Thing, 
that's enough to preſerve a Man from being bound 


to anſwer. A pardon'd Man is not guilty, his 
Crime is. purged ; but merely for the Reproach 
of it, it ſhall not be put upon him to anſwer a 

ueſtion whereon he will be forced to forſwear 
or diſgrace himſelf. So Perſons have been excu- 
ſed from anſwering whether they have been com- 
mitted to Bridetvell as Pilferers or Vagrants, or to 
Neregate for Clipping or Coining, &c. Yet to be 
ſuſpected or committed is only a Mis fortune and 
Shame, no Crime. The like has been obſerved in 


other Cates of odious and infamous Matters which 
were not Crimes indictable. But to keep to our 


Caie, tis true, a Juror may be challenged being 


, 
1. 
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an Alien, or being a Villain; but where the Mat- 
ter apparently carries Crime or Shame, it ſhould 
be proved; the Outlawry ſhould be proved, and 
ſo ſhould the being a Pillau. Yet that is no 
Crime, tho' it be an Ignominy. | 

Mr. Serj. Darnall. But, my Lord, I take this to 
be no manner of Infamy at all, there is nothine 
of Crime, nor nothing of Reproach, but only a 
declaring of a Man's Opinion. 

L. C. J. Treby. Truly, I think otherwiſe ; I take 
it to be at leaſt a ſcandalous Misbehaviour, and 
defervedly ill-tpoken of, for any Man to prejudge 
c{pecially in ſuch a heinous Matter. I think it * 


very ſnameful Diſcovery of a Man's Weakneſs 


and Raſhneſs, if not Malice, to judge before he 
hears the Cauſe, and before the Party that is ac- 
cuſed could be tried. But, it ſeems, by what the 
Priſoner ſays, that he would ask all the Jurors 
whether they have not faid, that he was 971 
or that they would nd him guilty, or that he 
ſhould be hanged, or the like: Which (pretuming 
him innocent) is to as& whether they have not 
defamed and flandered him in the higheſt Degree ; 
and to force them to diſcover that they have a 
mortal Hatred to him, and come with a malicious 
Reſolution to convict him: Which, admittins 
they are not puniſhable by our Law, yet are 
Things fo deteſtably wicked and fo ſcandalous, as 
are not fit to be required to be diſcloſed by and 
againſt themſelves. 

Mr. Serj. Darnall. Pray, my Lord, what is more 
common than for a Man to ſay, before he is ſum- 
moned to be upon a Jury, when he hears a Fact 
reported concerning ſuch a one, to ſay I believe 
he is guilty, or I am of Opinion he is, and I am 
ſure he will be hanged, and yet there is no Crime 
in this. | 

L. C. J. Treby. Truly, Brother Darnall, I know 
not how you may approve of ſuch a Man, but 
I'll aſſure you I do not. I take the Queſtion 1? 
to be concerning a Man's diſcourſing /ppoſitiwvely ; 
as, if upon hearing News, or a Report of clear 
Evidence, a Man ſhould ſay, Syppoſing this to be 
true, ſuch a Man is guilty, and I ſhould find him fo 
if T were of his Fury. This might not be ſufficient 
to ſet aſide a Juror: For this has been a general 
Diſcourſe among the Subjects upon Occaſion ct 
this Conſpiracy ; and it imports that if Evidence 
ſhould not be true and clear, he would acquit him. 
And ſo he is, as he ſhould be, indifferent. But if 
a Man, qualified for a Juror, affirm poſitively that 
ſuch a Prifoner is guilty, and that he will find 
him ſo whatever Evidence or Proof be given or 
made to the contrary, I think that may be a Mif- 
demecanour puniſhable as an owning and encourag- 
ing of Falſhood, Perjury, and Injuſtice, and a Con- 
tempt and Scandal to the Juſtice of the Kingdom. 
Tho' I hope and believe that no Man hath ſo de- 
meaned himſelt. 

Mr. J. Powell. In a Civil Caſe it would be a good 
Cauſe of Challenge. If a Man have given his 
Opinion about the Right one way or other, may 
you not upon a Hire dire ask him whether he hath 
given his Opinion one way or other? I believe it 
may be ask*d in a Civil Cauſe, becauſe he may have 
been a Refferree ; but if you make it Criminal it 
cannot be ask'd, becauſe a Man is not bound to ac- 
cuſe himſelf ; now the Difference lies in the Na- 
ture of the Cauſe, it is not Criminal in a Civil 
Caſe for a Man to fay he was an Arbitrator in 


ſuch a Caſe, and, upon what appeared before him, 


Nr, 


he was of ſuch an Opinion, 
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Mr. Att. Gen. But, my Lord, it is a different 
Caſe to give an Opinion about the Right berween 
Party and Party, where a Man has been an Arbi- 
trator and ſo in. the Nature of a Judge, and 
where a Man is to go upon a Jury in the Caſe of 
Life and Death, and before the Evidence given, 
„he declares his Opinion without hearing the 
Cauſe, | 


Mr. B. Shower. My Lord, we know ſeveral of pr 


the Trials have been printed, and the Names of 
' ſeveral Perſons mentioned, and upon reading of 
the Trials or converſing about them, Men are apr 
to give their Opinions one way or other, 

Mr. Serj. Darnal. It is only an Objection in 
Caſe he has done it. 

Mr. J. Rokeby. But, Brother, how can you ask 
him the Queſtion ? 

Mr. Serj. Darnal. If the Court are of Opinion 
that it is ſuch a Crime that it cannot be ask d, as 
tending to make a Man accuſe himſelf of an infa- 
mous Crime, then we ſubmit it to you, and 1 
confeſs we muſt not ask it; but we cannot ap- 
prehend that there is either Crime or Infamy in 
it, tho' we think it is an Objection and a good 
Cauſe of Challenge. 

Mr. B. Powys. I think, tho' it be not ſuch a 
Crime as infamous upon which a Man is not to 
be credited, for that is Infamy in the Eye of the 
Law, whereby a Man is 1 in his Credit; 
yet however it is a ſhameful "Thing for a Man to 
give his Judgment before he hath heard the Evi- 
dence, and therefore I think you ought not to ask 
him it, to make him accuſe himſelf if it be an 
opprobrious Matter upon him. 

Mr. Serj. Darnal. Truly, my Lord, I always 
took it to be the Rule, if the 'Thing asked to the 
Perſon returned be not criminal nor infamous, the 
Party that is ask d ought to anſwer to it. 

L. C. J. Treby, I would fain know, if you ſhould 
ask any of the Jury-men this Queſtion, whether 
he be guilty of all the Crimes that are pardoned 
by the laſt Act of Grace, he be bound to anſwer 
it ? 

Mr. Serj. Darnal. Undoubtedly we cannot ask 
any ſuch Queſtion ; no, not to any one of the 
Things therein mentioned, 

L. C. J. Treby. But yet you will force him to 
diſcover a Crime (if it be one) that is unpar- 
doned, | 

Mr. J. Powe. Certainly you go too far, Bro- 
ther, for no Man is obliged to charge himſelf with 
what is Criminal, but whether this be Criminal to 
fay, I believe ſuch a one will be hanged, is of ano» 
ther Conſideration, 

Mr. J. Rokeby. But I think it muſt be proved 
upon him if any Objection be made. 

Sir. B. Shower. My Lord, it will be no eaſy 
Thing to bring Witneſſes to prove this Matter, 
and therefore we would have it from his own 
Mouth, | 

Mr. J. Rokeby. And it is a very hard Matter 
for a Man to be put upon proving every Diſcourſe 
_ he has had about the publick Affairs of the 

ime. 

Mr. Recorder. The Reaſon of your Exception 
is, that he has declar d his Opinion before-hand, 
that the Party would be hanged- or would ſuffer, 
that's a Reproach and a Reflection upon a Wile 
Man fo to do; and if they can prove it upon 
him, let them do it. But whether you ſhould ask 
* ſuch a Queſtion, Whether he be a Fool or a 
OL, IV. 
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Knave for the giving an Opinion one way or other, 
thar's the ion us. 

Mr. Serj. Darnal My Lord, we do not or it 
z322K«%«% Ws CHW 8 a wiſe 

222 dad Man does utter im- 

prudently, may Occ a Prejudice again hi 
and therefore the — to be proved, and not 7 
ove it himiclf. 
IL. C. J. Treby. Eſpecially being a Freeholder of 
London, and taking Notice of what is done in 
Lenden; and if he does take Notice of the Fact, 
and docs previouſly give his Opinion of a Matter 
which he may be called upon a Jury to wy, this 
is an Indiicretion and a Reproach to him, and 1 
think a Miſderacanour. 

Mr. Serj. Dernal. My Lord, I acknowledge it 
is i done of him, that is, indiſcreetly and not 
wiſely, and we would have diſcreet and wite Men 
upon our Jury. 

Mr. Cowper. My Lord, Mr. Serj. Darna will 
make it ſo little a Thing at laſt, that it will amount 
to no Cauſe of Challenge, if it were even prov'd 
againſt him, which we inſiſt it ought to be, it be- 
ing their Objection, and the Party not 
bound to prove it againſt himſelf ; but 
think there is more in it than fo, becauſe it is 
unjuſt preju ging of a Man before he is tri 
heard, and if fo, ir is a Thing 
not to accuſe himielf of, and therefore we 
the asking any ſuch Queſtion. 

Mr. Serj. Darual. Our Objecti 
it is — declare a 8 
Fact reported, but becauſe it ſhews 
tled Opinion againſt the Perſon of his 
ſo he is not ſo equal a Man to try him. 

L. C. J Treby. And is that like an honeſt 
and a Freeholder of Ls ( to 
indifferent) to come with a 
a Man, when he is to be one of 

Mr. Serj. Darnal. Well, my 
been heard, and ſubmit it to the ] 


Court. | 
LG Treby. Truly, I think it reſlects 
Diſhoneſty and Doſhonour upon him, and 
fore theſe Queſtions ought not to be ask d. 
Queſtion is uot whether a Man (if ever ſuch a 
there were) that hath fo reſolved and 
Ball be aca ns rer 
But on is, How this 
Mere. by 12 or by other Proof ? 
think it ought to be made appear by other Proof, 
if true. A Man attainted of Felony, Forgery, 
falſe Verdict, or Perjury, ought not to ſerve on a 
ury, yct he ſhall not be examined concerning 
on a Hire dire. And if there be in Court a 
Copy of ſuch care ſul 
kept by himſelf, he ſhall not be 
whether it be a true tho his Anſwer 


: 


11 111 


177 


21 


11 


B 


LF 


"14 


4 


z 
E 


} 
Feats 


a 


E 
7 


738 
Mr. Serj. Darual. We hope ſo too. We hope 

that all. that are returned upon the Jury are diſ- 
creet and impartial Men. | | 

Cl. of Arr. Well, Sir, what fay you to this Gen- 
tleman Mr. Halker * 

Cock. I challenge, you, Sir. 

Cl. of Arr. Nathanael Long. 

Sir B. Shower. My Lord, we think he may as 
if they have a Freehold or no; becauſe the Law 
requires that Qualification, and the Priſoner not 

being able to prove the Negative, it puts the Proof 
of the Afſirmative upon the Perſon himſelf. 

Mr. Att. Cen. What does Sir Bartholomew mean? 


would he have the Jury-men bring their Evidences 


with them to prove their Freehold ? 
IL. C. J. Treby. No ſure, Mr. Attorney; but to 
ask the Queſtion was allowed him the laſt Time, 
and we will not deny him the fame juft Favour 
now. 
Ccok. Are you a Free-holder, Sir, in London, of 
the Value of 10 /. a Year ? 
Mr. Leng. Yes, Sir. 
Cock. Were you of the Grand-Jury when the 
Bill was found againſt me ? 
Mr. Long. No, Sir. 
Cook. I We you, Sir. 
Cl. of Arr H/i//iain Carbonell. 3 
Mr. Carbonell. My Lord, I am no Free-holder. 
L. C. J. Treby. What, does he ſay he has no 
Free-hold ? 
Cl. of Arr. Yes, my Lord. 
L. C. J. Treby. Then he muſt be ſet aſide. 
Cl. of Arr. Yu Foſter. * 
Mr. Foſter. My Lord I am no Freeholder in 
Londen neither. 


Mr. Att. Gen. My Lord, we deſire they may be 


ſworn whether they have a Freehold or not. 

Cl. of Arr. Hold Mr. Carbonell and Mr. Foſter 
the Book. (which was done ſeverally.) Tou 
ſhall true Anſwer make to all ſuch Queſtions as 
ſhall be ask'd you by the Court. So help you God. 

Mr. Att. Gen. Ask him if he hath not a Free- 
hold in London ꝰ 

Mr. Carbonell. No, J have not. 

Cl. of Arr. Have you or any Body in Truſt for 
you a Freehold in London of the Value of 10 J. a 
Year? , . AY 

Mr. Carbonell. No, Sir. | 
C. of Arr. Feſbua Foſter, have you or any in 
Truſt for you any Eſtate of Freehold in London of 
the Value of 10 /. a Year? | | | 

Mr. Fyſter. No, Sir. 

Cl. of Arr. Fofeph Billers. 
Cook. I defire they may be called in the Order 
as they are in the Pannel ; you have not called 
Fohn Ewen, who is next. | 

CZ. of Arr. I do call them in Order: As for Mr. 
Ewen, one has made Oath that he is ſick, and is 
not able to come hither. What ſay you to Mr. 
Billers? There he ſtands. | 

Cook. Sir, are you a Freeholder of 10 J. a Year, 
within the City of London ? 

Mr. Billers. Yes, Sir. 
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Cook, Was you of the Grand-Jury, Sir, when 


the Bill was found againſt me ? 

Mr. Billers. No, Sir. 

Cock. I challenge you. 

Cl. of Arr. John Child. | 

Cook. Sir, are you a Freeholder within the City 
of London ꝰ 

Mr. (Vid. Yes, Sir. 


S Will. Ht, 

Cook, Of 10 7. a Year > 

dur Child, Yes, Sir. 

ook, Were you of the Grand-Tu 

Bill was found r me ? 7 we te 

Mr. Child. No, Sir. 

Cook, J challenge you. 

Cl. of Arr. Edward Leeds. 

Cook. Sir, are you a Freeholder within the City 
of London, of 10 l. a Year? ; 

Mr. Leeds. Yes, 7 

Cock. Were you of the Grand-Tury that fo 
the Bill was mc ? | Jury * 

Mr. Leeds. No, Sir. 

Cook. I challenge you. | 
: IL. C. J. Treby. What Queſtion was that he ask'd 

im ? 

Cl. of Afr. Whether he were one of the Grang 
Jury that found the Bill. 

L. C. J. Treby. A very proper Queſtion: For an 
Indicter ought not to be a Trier. 

Cl. of Arr. Thomas Clark. 

Cook. Sir, are you a Freeholder within the City 
of Lcnidon, of 10 1. a Year ? 

Mr. Clark. Yes, Sir. 

Coo. Were you of the Grand-Jury that found 
the Bill againſt me. 

Mr. Clark. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Nathan Green. 

Cook. Are you a Freeholder, Sir, within the City 


of London, of the Value of 10 J. a Year. 


Mr. Green. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt mc ? 

Mr. Green. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Henry Sherbroke. 

Cook. J have nothing to ſay againſt him. 

CL. of Arr. Then hold Mr. Sherbroke the Bock. 
(Which cas done. Look upon the Priſoner. Y 
Shall well and truly try, and true Deliverance make 
between our Sovereign Lord the King and the Pri- 
ſoner at the Bar, (whom you ſhall have in Charge) 
according to your Evidence. So help you God. 


Then Mr. Sherbroke was put into the Place - | 
| pointed for the Fury. 


Cl. of Arr. Henry Dry. | 
Cook. Sir, are you a Freeholder in the City of 


London, of the Value of 10 J. a Year. 
Mr. Dry. Ves, Sir. 


Cook. Were you of the Grand-Jury that found 
the Bill againſt me? 


Mr. Dry. No, Sir. 
| Cook, Sir, I challenge you. 

Cl. of Arr. Joſeph Morewood. | 
Cook. Sir, have you a Freehold in London, of the 
Value of 10 J. a Year ? 

Mr. Aſorewood. Ves, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? | * 

Mr. Morewood. No, Sir. 

Cook. Sir, I challenge you. 

Cl. of Arr. Richard Greenway. 2 

Cook. Are you a Freeholder of 10 J. a Year in 
London? * 

Mr. Greenway. Ves, Sir. 


Cook. Were you of the Grand- Jury that found 


the Bill againſt me ? 


Mr. Way. No, Sir. 
r. Greenway n Cook, 
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Cook. Sir, I challenge you. 
Cl. of Arr. John Sherbrook. 
(col. Sir, are you a Freeholder in the City of 
London, of 10 J. a Vear? 
Air. Sherbrook. Ves, Sir. 


(. Were you of the Grand- Jury that found 


the Bill againſt me? 

Mr. Sherbrock. No, Sir. 

(cok. Sir, I challenge you. 

Cl. of Arr. Thomas Emmes. 

Cook. Are you a Freeholder, Sir, within the City 
of Londen of 10. a Year? 

Mr. Emmes. Yes, Sir. 

Cook. Were you of the Grand- Jury that found 
the Bill againſt me ? 

Mr. Emmes. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Samuel Fackſon. 

Cook. Sir, are you a Freeholder within the City 
of Lenden of 10 l. a Year? 

Mr. Fackſon. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr. Fack/cn. No, Sir. 

Cook. Sir, I challenge you, 

Cl. of Arr. Henry Hunter. 

Cook. Are you a Freeholder, Sir, in Loudon, of 
the Value 3 a Year? | * 

Mr. Hunter. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me? 

Mr. Hunter. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. John Deacle. 

Cook. Sir, are you a Freeholder within the City 
of London, of the Value of 10 J. a Year ? 

Mr. Deacle. Yes, Sir, 

Cook. Were you of the Grand- Jury that found 
the Bill againſt me ? 

Mr. Deacle. No, Sir. 

Cook. I challenge you. 


Cl. of Arr. John 4 

Cook. 1 accept of him. ( He was ſworn.) 
Cl. of Arr. Thomas Shaw. 

Cook. 1 accept of him, ( He was ſworn.) 


Cl. of Arr. George Fuyce. 

Cook. Sir, are you a Freeholder within the City 
of Londen of 101. a Year? 

Mr. Juyce. Yes, Sir. | 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr. Fuyce. No, Sir. 

Cook. 1 challenge you. 

Cl. of Arr. Richard Toung. 

Cook. 1 have nothing 8 againſt him. CIHe 
was ſworn.) 

Cl. of Arr. John Hedges. 

Cook. Sir, are you a Freeholder within the City 
of London, of 10 , a Year? 

Mr. Hedges. Yes, Sir. 

Cook. Were you of the Grand- Jury that found 
the Bill againſt me ? 

Mr. Hedges. No, Sir. 

Cook. 1 challenge you. 

Cl. of Arr. Fobu James. 

Cook. Sir, are you a Freeholder within the City 
of London of 10 l a Year ? 

Mr. Fames. Yes, Sir. 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me? 

Mr. James. No, Sir. 

Vor..IV. 
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Cook, I challenge 
22 — Poole 
ir, are a Freeholder within | 
of Londen of __ Year ? way 
Mr. Poole. Yes, Sir. 


Cook. Were you of the Grand- Jury that found 
the Bill —— * 
Mr. Pole. No, Sir. 
Cook, 1 ou. 
— by Arr. Frier Parker. | 
Sir, are you a Frecholder in the 
Londen of ST, — 
Ad 
Were you Grand- Jury thar 
the Bill — z * — 
Mr. Parker. No, Sir 
Cuok, I challenge you. 
Cl. of Arr. William Wilkinſon. 
Mr. 1:/kinſon. My Lord, 1 am no Freeholder 


in London. 
(To which he was fwors. } 


Cl. of Arr. Henry Mitchel. 
Cut Hold, Sir, here Thomas Man in my Pannel 
is next. 

Cl. of Arr. There is Oath made that he is fick 
in What fay you to Mr. Mitchel a 

Cook. Sir, Have you a Freehold of 104. a Year 
in the Chy of LannpF A 

Mr. Mitchel, No, Sir. ( which be Lern 

Cl. 2 Arr. Richard Ryder. =Y , 

Cock. Sir, Ha youn F 

ve „% 104 a Year 


in the City of 
Mr. Ryder. Yes, I have, Sir; bur l ve in a 


- Pariſh that never terve upon any Juries, nor ever 


did in the of any Man. 

14 enen 
car 
Mr. Ryder. Yes, Sir. 


Cock, Were you of the Grand- Jury that found 
mc 


Cook. Sir, 1 challens 

C1 of Arr. — — 

Mr. Temple, My Lord, 1 am no Freebokder. 
(To which be was form.) 

yr Peter I Alter. 

Sir, are F 

London, of 10 — hy Gy et 

— Jn * 

4. Were you 

the Bill againſt me ? yay Gn 


you 


Cl. of Arr. Thomas ite. 
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Cook. Were you of the Grand- Jury that found 
the Bill againſt me? . 

Mr. Hammond. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. Joln Cooper. 

Cook. I accept of him. (He was ſworn.) 

Cl. of Arr. Joſſelin Roberts. | 

Cook. Sir, are you a Freeholder within the City 
of London, of 10 /. a Year ? 

Mr. Roberts. Yes, Sir. | 

Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? 

Mr. Roberts. No, Sir. 

Cook. challenge you. 

Cl. of Arr. Fonathan Micklethwart. 

Cook. I have nothing to ſay againſt him. (Ile 
was ſworn.) | | 

Cl. of Arr. Richard Chi ſcvell. 


Cook. Sir, are you a Freeholder within the City 


of Louden of 10 l. a Year ? 
Mr. Chifwell. Yes, Sir. 


Cc. Were you of the Gran:i-Jury that found 


the Bill againſt me? 
Mr. Chi/ve!l. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. Foſeph Themp/cn. 
Cook. Sir, are you a Freeholder of the City of 
London, of 10 J. a Lear? | 
Mr. Thomp/0n:. Ves, Sir. 
Cook, Were you of the Grand-Jury that found 
the Bill againſt me? 7 
Mr. TLompſen. I was returned upon the Grand 
ury, but did not ſerve. 
Ccoł. I challenge you. 
Cl. of Arr. Eaward Bretaſter. 
Col. Sir, are you a Frecholder of the City of 
London, of 10 /, a Year ? | 
Mr. Brewfer. Yes, Sir. 
Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? | 
Mr. Brew/ter. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. George Gooday. | | 
Mr. Gcoday. My Lord, I am no Freeholder. (To 
which he was ſworn.) 0 
Cl. of Arr. Abraham Hickmon. 
Cook. Sir, Are you a Freeholder of the City of 
Londen, of 10 /. a Year? 
Mr. Hickman. Yes, Sir. 
Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? 
Mr. Hickman. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. George Grove. 
Cook. Sir, Are you a Freeholder of the City of 
London, of 10 l. a Year? | 8 
Mr. Grove. Yes, Sir. 
Coo. Were you of the Grand- Jury that found 
the Bill againſt me ? He 
Mr. Grove. No, Sir. 
Cook, I challenge you. 
Cl. of Arr. Nathanael Il yerſdlen. 
Ccoꝶ. Sir, Are you a Freeholder of the City of 
London, of 10 1. a Year? : 
Mr. Myerſdlen. Ves, Sir. 
Cook. Were you of the Grand-Jury that found 
the Bill againſt me ? | „ 
Mr. I herſclen. No, Sir. 
Cock, I challenge you. My Lord, I deſire to 
know how many I have excepted againſt. 
Cl of Arr. One and Thirty. 
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Mr. Burleigh. Write, write. 
8 of nn Samuel Blewitt. 
ook. Sir, Are you a Freeho 
London, of 10 l. ar ? * 
Me. Blewitt. Ves, Sir. | 
cok. Were you of the Grand- Jury 
the Bill Le? | Joy ak nd 
. Mr. Blewitt. No, Sir. 
Ccok. I challenge you. 
Cl. of Arr. John Ii ol ſe. 
Cook. 1 accept of him. (He was fworn. ) 
Cl. of Arr. William Smith. 
Ccok. Sir, Are you a Freeholder of 
London, of 10 J a Year? N 
_— Smith. Yes, Sir. 
ook. Were you of the Grand- that 
the Bill againſt me ? yy ol 
Mr. Sith. No, Sir. 
Cook. I challenge you. 
Cl. of Arr. Fohn Bickley. 
Mr. Bickley. My Lord, I don't look u 
ſelf as a * ; * 
L. C. J. Treby. Why ſo, Sir? | 
Mr. Bickley. I have a Leaſe for one and Pi 
Years, my Lord, of my Houſe, and there is a ye. 
ry little Piece of Ground adjoining to it that was 
very convenient for me to lay to my Leaſe ; there 
is no Way to it but — my Houſe ; it is a 
Thing that never was let for any 'Thing, and it 
is not worth the Building 
I. C. J. Treby. What Eſtate have you in it? Do 
you pay a Ground - Rent for it? | 


Mr. Bickley. My Lord, I bought that little Piece 


of Ground for the Conveni of my Leaſe, 

I. C. J. Treby. But did you purchaſe it for Term 
of Years, or to you, and to your Heirs ? 

Mr. Bickley. Nay, I bought it for ever, my Lord. 

L. C. J. Treby. Then you have a Freehold in it. 
Whar's the Value of it? | | 

Mr. Beckley. Truly very little, my Lord. 

L. C. J. Treby. I don't known any Body can 
judge of the Value of it but yourſelf. Is it worth 
10 J. a Year? 5 

Mr. Bickley. My Lord, I can't value it at Ten 
Pound a Year, it never coſt me Forty Pound. 

L. C. J. Trevy. Then for Eſtate you are well 
enough, but for Value you are a little under. 

Cl. of Arr. Thomas Collins. 

Cook. I accept of him. (He was ſworn. ) 

Cl. of Arr. John Watſon.” | 

Cook. I do not challenge him. ( He was ſworn.) 

Cl. of Arr. Benjamin Hooper. 

Cook. J accept of him. ( He was ſworn.) 

Cl. of Arr. Fohn Il ells. . 3 

Cook. Sir, are you a Freeholder of the City of 
London, of 10 J. a Year? | 

Mr. Nells, Yes, Sir. 

Cook, Were you of the Grand Jury that found 
the Bill againſt me ? | 

Mr. Hells. No, Sir. 

Cook. I challenge you. 

Cl. of Arr. John Hibbart. 

Cook. Sir, Are you a Freeholder of the City of 
London, of 10 J. a Lear? 

Mr. Hibbart. Yes, Sir. 

Cook. Were you of the Grand Jury that found 
the Bill againſt me ? 

Mr. Hibbart. No, Sir. 


Cook. I challenge you. 
Cl. of Arr. , Mr. Cook you have challenged your 


full Number. Call Daniel Wray. ( He was l 
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| ” e Lawful, and undoubted Lord, 


Cl. of Arr. Fobn Pettit. ¶ He was ſworn.) Cryer 
Countez. 

Henry Sherbrock. 

Cryer. One, Sc. 

Cl. of Arr. Jo Pettit. | 

Cryer. Twelve good Men and true, ſtand toge- 
ther, and hear your Evidence. 


The Names of the Twelve ſu orn are as follows : 


Henry Sherbrock, 2 ty Aue, 

Jahn Cullum, ; Thomas Cullius, 

Thomas Shaw, Fobu I aun, 

Richard Tuung, \ Benjamin Hooper, 
obn Cooper, / Done! ray, and 
onath. Mickletboatt, Foru Pettit. 


Cl. of Arr. Cryer, Make Proclamation. 

Cryer. O Yes, If any one can inform my Lorl, 
the King's Juſtices, the King's Serjeant, the King's 
Attorney-General, or this Inqueſt now to be ta- 
ken of the High-'I'rcaſon whereof Peter „ the 
Priſoner at the Bar ſtands indicted, let rhem come 
forth and they ſhall be heard, for the Prifoncr now 
ſtands at the Bar upon his Deliverance, and al o- 
thers that are bound by Recognizance to ge- 
dence againſt the Priſoner at the Bar, let them 
come forth, and give their Evidence, or they for» 
feit their Recognizance. 

L. C. J Treby. You muſt make Room for thoſe 
Twelve Gentlemen that are ſworn, that they may 
be at caſe; and for thoſe that are not fworn, their 
Attendance may be ſpared. 

Cl. of Arr. Peter Cock. Hold up thy Hand. 


C Which be did.) Gentlemen you that are ſworn, 


look upon the Priſoner, and hearken to his Cauſe. 
He ſtands indicted in London, by the Name of Ve- 
ter Cook, late of Landen, Gent - For that 
whereas an open and notoriouſ'y publick and moſt 
ſharp and cruel War, for a great while hath been, 
and it is by Land and by Sea, carried on, and pro- 
ſecuted, by Lewis the French King, againſt the 


' moſt Serene, moſt Illuſtrious and moſt Excellent 


Prince, our Sovereign Lord H the Third, by 
the Grace of God, of England, Scotlaud, France, 
and Ireland, King, Defender of the Faith, Cc. 
All which time, the faid Lewis the French King, 
and his Subjects, were, and yet are Foes, and E- 
nen:ies of our ſaid Lord the King that now is, / 1 
liam the Third, and his Subjects, he the faid Pe- 
ter Cook, a Subject of the ſaid Lord the King chat 
now is, of this his Kingdom of Hugland, well 
knowing the Premiſſes, not having the Fear of 
God in his Heart, nor weighing the Duty of his 
Allegiance, but being moved, and ſeduced by the 
Inſtigation of the Devil, as a falic Tra; tor agaiaſt 
ng por — moſt Mild, and moſt Excel- 
lent Prince, our Sovereign Lord, Ilia the 
Third, now King of England, his Supreme, True, 
the Cor- 
Love, and true, and due Obedience, Fidcli- 
Ys and Allegiance, which «very Subject of the 
id Lord the King that now is, towards him our 
{aid Lord the King, ſhould bear, and of Right is 
bound to bear, withdrawing, and utterly to ex- 
tinguiſh, Intending, and Contriving, and with all 
his Strength, purpoſing, and deſigning the Govern» 
ment of this Kingdom of Eng/:ud, under him our 
{aid Lord the King that now is of Right duly, 
pily, and very well eſtabliſhed to ſu 
vert, change, and alter, and his Faithful Subjects, 


for High- Treaſon. 


741 
and the Freemen of this Kingdom of Eg ud, > 
to meollerable, and miſerable Scrvieude to the 4» 
forcfaid French kung = ſubdue, and carr}; we 
Firſt Day of July, in the Seventh Year of tc 
Reign of our faid Lord the King that now is, and 
divers Days, and Times, as well before as after, 
at Lu du, in the Pariſh of Se. Peter Cronbih, in the 
Ward of Lure, Faltely, Malicioufly, Devit- 
hl, and I raieroutly dd Compats, knagine, and 
( onerive, Purpote, ani Inicud, our Gid Sove- 
reign In the Sing that now is, then his 

Truc, RC and La Lord, of and from 
the Kegal State, 1 ike, Hogwour, Power, © rown, 
Empire, and Corcrament of tie kingdom of £ xg» 
land, to & pot, caſt down, ard vaults depeice, 
and the ftaime our Lord the King ta Dea b, and f- 
nal Deſtruction to bring, and the aforciaidt Lows 
the French King, by Amics, Soldiers, Legions, 
and lis Subjects, this Kingdan of Exs/uud wo ine 
vade, fight with, conquer un tubdue, to move, 
ite, procure an aff, and a miſferable Shugh» 
ter among the Faithful Subjc&s of our faid Lond 
King l e, throughout ti whole Kingdom of 
Lig! 14, to Make, and Cauk. And furcher, That 
the laid 4 eter Ct, during the War aforctu'd, 3 
wit, the aforeſaid firſt Day of Fir, in the . 
venth Near bUanctand, and Livcis ocher Puwys and 
"Times, bofare and after, at Lan atorefud, im 
the Parith and Ward atorcfaid, wihe d Foes, 
and Enemies of the func our Lord the king, dd 
adberg, and was afffting : And his atorciud mott 
wicked, and devildh Ian, and Tratcous 
( ompaknzs, © anarivances, lnicutions, and Furs 
poles atureiaid, to fulfil, periect, and bring 1 £5 
ic, and in Frokeution, Fertormance, and? Exen 
cutiom of that twaitcrow adhering, he the id Por 
ter Cook, as ſuch a tale Traytor, during the War 
aforetaid, to wit, the Game folk Day of Zo, in 
the Year abovefaid, at Lans aforckid, in the 
Pariſh, and M and Hd, and ders ner Days, 
and I unes, as well before 25 after, there aud elit» 
where in ¶αuεα uj,ö d, fac, mabicioully, ad 
viledlu, ieretly, and waiterowly, and by Force, 
and Arms, with one Ren Gem, Sip 
Zrieud, aud ge, Pert as, Knights, ( whi 
fad Rien (artec, Sir 7 ad, ndern 
hom Perius, were het; teverally duly Coen 

and Attainted of Z bg Iran, in © onmis — 
(onſpiring the Dratb of cur i Lord the 

that now 15 ) and with GCivers other 2 1 tors 
to the Jurors una, did ect, pr pole, 
conſuk, comment, and agree to procure from the a» 
forckiid Lew:s the French King, of his Subi 
Forces, and Soldier, then, and vet Foes, and E- 
nemics of our tid Sovercign Lord Ae, 
King of Eugland, ©c. great Numbers of Sokdicrs 
and Arnd Men, this Kingdom of Ag . 
vade and I ight with, and to Levy, Frocure, and 
Prepare great Numbers of Armed 
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crairerouſly did conſult, conſent, and agree to ſend 
the aforeſaid Robert Charnock as a Meſſenger from 
him the faid Peter Cook, and the ſame other Trai- 
tors, as far as, and into the Kingdom of France, 
in Parts beyond the Seas, unto Fames the Second, 
late King of Engl imd, to propoſe to him, and to 
requeſt him to obtain from the aforeſaid French 
King the aforeſaid Soldiers and Armed Men for 
the Invaſion aforeſaid to be made, and Intelligence 
and Notice of ſuch their traiterous Intentions and 
Adherings, to the faid late King Fes the Se- 
cond, and the faid other Foes and Enemics, and 
their Adherents, to give and ſhew, and them to 
inform of other Things, Particulars, and Circum- 
ſtances thereunto referring, for the Aſſiſtance, A- 
nimating, Comforting, and Aid of the faid Foes 
and Enemies of the {aid Lord the King that now 
is, in the War aforeſaid : And to ſtir up and pro- 
cure thoſe Foes and Enemies the readilier, and 
more boldly, this Kingdom of England to in- 


vade ; the Treaſons, and traiterous Contrivances, 


Compaſſings, Imaginings, and Purpoſes of the {aid 
Peter Cook aforeſaid, to perfect and fulfil ; alſo 
the ſame firſt Day of Fz!y, in the Seventh Year 
aboveſaid, at London atoreiaid, in the Pariſh and 
Ward aforeſiid, He the ſaid Peter Cook, divers 
Horſes, and very many Arms, Guns, Musxets, Pi- 


ſtols, Rapicrs, and Swords, and other Weapons, 


Ammunition, and Warlike Matters, and Military 
Inſtruments, falſely, maliciouſly, ſecretlyh and 
traiterouſly, did obtain. buy, gather together, 
and procure ; and to be bought, gathered /toge- 
ther, obtained and procured, did cauſe and in his 
Cuſtody had, and detained to that Intent, to uſe 
the fame in the {aid Invaſion, War, and Rebelli- 
on againſt our {aid Lord he King that now is, 
him our faid Lord the King, of anf from the Re- 
gal State, Crown and Government of this King- 
dom of England, to depoſe, caſt down, and de- 


prive, and him to Kill and Murther ; and the De- 


ſigns, Intentions, and all the Purpoſes of him the 
ſaid Peter Cook aforeſaid, to fulfil, perfect, and 
fully to bring to effect, againſt the Duty of his 


Allegiance, and againſt the Peace of our ſaid So- 


vereign Lord that now is, his Crown and Dignity, 
as alſo againſt the Form of the Stature in ſuch 
Caſe made and provided. 

Upon this Indictment he has been arraigned, 
and thereunto has pleaded not Guilty, and for his 
Trial hath put himſelf upon God and his Coun- 
try, which Country you are, your Charge is to 


* 
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of the King's Reigm did compaſs and intend to- 
depoſe and deprive the King of the Title, Ho- 


nour, and Dignity of the Imperial Crown of this 


Realm, and likewiſe to put rhe King to Death 
and did adhere to the King's Enemies; and ta 
fulfil theſe 'Treaſcns, he did conſult with Charynch 
and ſeveral other 'Traitors who were mentioned 
there, and ſome of whom have been found guilt 
ot J reaſon, and executed for it, to ſend over to 
the lite King Fames, to perſwade the French Kin 
to {end over Soldiers and Arms to invade thi; 
Kingdom, and to raiſe an Inſurrection and Re 
bellion in it, and to deprive and put the King to 
Death, and to compleat theſe Treaſons, it * 
ther ers forth, I hat the Priſoner at the Bar did 
provide ſeveral Arms and Horſes, and this is laid 
to be againſt the Duty of his Allegiance, againſt 
the King's Peace, Crown and Dignity, and againſt 
the Form of the Statute in, that Caſe made ang 
provided ; to this he has pleaded not guilty, and 
for Trial put hinifelf upon the Country, ang 
Gentlemen, if we prove theſe Facts laid in the 
Indictment, its your Duty to find him guilty, 
Mr, Att. Gen. May it pleaſe your Lordſhip 

and you, Gentlemen of the Jury, the Priſoner a: 
the Bar ſtands indicted for High-Treaſon. 

Cc. My Lord Chief Juſtice, if your Lordſhip 


picaſcs,\before the Witneſſes are examined againſt | 


me, I intreat you that they may not be both in 
Court together, that one may not hear what the 
other ſwears, tho' I ſuppoſe it is the ſame thing; 
for they have been together both now and the 
. ; 

L. C. J. Tel). Mr. Ccok. 1 muſt tell you it is 
not neceſſary to be granted for asking; for we 
are not to diſcourage, or caſt any Suſpicion upon 
the Witneſſes, when there is nothing made out 
againſt them; but it is a Favour that the Court 
may grant, and does grant ſometimes, and now 
does it to you; though it be not of neceſſity : 
They ſhall be examined apart, bur at preſent this 
is not che Time of Examination ; for the King's 
Council are now to open the Evidence before they 
examine the Witneſſes; but when the Time comes 
for the Witneſſes to be called and examined, the 
Court will, in favour to you, take care that your 
Requeſt be complied with. 

Mr. Att. Gen. May it pleaſe your Lordſhip, the 
Priſoner ſtands indicted for High-Treaſon, in 
compaſſing and imagining the Death and Deſtru- 


inquire whether he be guilty of the High-Trea? ction of his Majeſty, and likewiſe in adhering to 


you find him guilty, you are to inquire what Goods 
or Chattels, Lands or Tenements, he had at the 
Time of the High-Treaſon committed, or at any 
Time ſince; if you find him not guilty, you are 


to inquire whether he fled for it; if you find that 


he fled for it, you are to inquire ofchis Goods and 
Chattels as if you had found him guilty ; if you 


find him not guilty, nor that he did fly for it, 


you are to ſay ſo, and no mope, and hear your 
Evidence. | 

Me. Mompeſſon. May it pleaſe your. Lordſhip, 
and you Gentlemen that are Worn, this is an In- 
dict ment for High-Treaſon againſt Peter Cook, the 
Priſoner at the Bar, and the Indictment ſets forth, 
That whereas there has been an open and cruel 
War for a long Time, and ſtill is between his Ma- 


jeſty King Milliam, and the French King, the 
Priſoner at the Bar not weighing the Duty of his 


ſon whereof he ſtands Indicted, or not guilty ; if his Majeſty's Enemies, theſe are the Treaſons 


ſpecified in the Indictment: The Overt-Acts that 
are laid to prove theſe Treaſons are, That he with 
ſeveral other Traitors, named in the Indictment, 


did meet and conſult, and agree to ſend over 


Charnock into France, to invite the French King 
to make an Invaſion upon the Kingdom, and did 
provide Arms for that Purpoſe. 

Gentlemen, the Nature of the Evidence that 
you will have produced to prove the Priſoner 
guilty of theſe Treaſons lies thus: It will appear 
to you that there has been for ſome Time a Con- 
{piracy carried on by ſeveral Traitors, and wick- 
ed Perſons, to ſubvert the eſtabliſhed Govern- 


ment of this Kingdom, and deſtroy the Conſtitu- 


tion of England, by a foreign Invaſion of the 
French. You will hear that this Conſpiracy was 
laid wide, and conſiſted of ſeveral Parts, one Part 
was that of Afaſſinating his Majeſty's age wh 

on, 
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Allegiance, the firſt of July in the Seventh Year 
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were miſtaken, and I believe they always wi 
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the Kingdom: The other Part was the inviting the 


| French King to invade us, and the Priſoner at the 


Bar is accuſed of being concerned in that Part 
that relates to the Invaſion of this Kingdom, by 
a French Power ; and though it may be the other 
Part, that of Aſſaſſinating the King, be the black» 
eſt Part of the Conſpiracy, yet if the Priſoner at 
the Bar has been ingaged in tae inviting a Foreign 
Power to invade the Kingdom, my Lords, t 
Judges, will tell you, in Point of Law, that is as 
much an Overt-A& of the compaſſing the De- 
ſtruction of the King and the People of Englaud, 
and the Subverſion ot our ancient good Conſtitu- 
tion, as if he had been concerned immediately in 
the other Part, the Aſſaſſination, 

But now, Gentlemen, that the Priſoner was 
ingaged in inviting the French to invade us, you 
will hear proved by ſeveral Witneſſes, that there 
having been a Deſign laſt Year, juſt before his 
Majeſty went to Flanders, to expoſe his own Per- 
ſon for our Protection, and the Protection of the 
Liberties of Europe, there was a 2 to 
Murder him before he went to Flanders, which, 
it ſeems, they were not ripe for them; but im- 
mediately after he was gone to Flanders, you will 
hear there were formal Meetings of ſeveral Gen- 
tlemen and Perſons of Quality, among whom the 
Priſoner at the Bar was one: There was a Meet- 
ing in May, laſt Year, after the King was gone to 
Flanders ; and this was at the Old King's-Head in 
Leaden-Hall-Street ; and there were preſent, my 


Lord of Aylesbury, my Lord Montgomery, Sir 


William Perkins, Sir John Friend, Mr. Charnock, 
(all which Three Jaſt have ſuffered the Puniſhment 
of the Law for their 'Treaſon already ; ) and 
there were alſo Mr. Ccok, the Priſoner at the Bar, 
Mr. Porter and Mr. Goodman ; theſe Men did meet 
together, to conſider of the beſt Ways and Means 
of engouraging and inviting the French King with 
an Armed Force to invade this Kingdom ; they 
conſidered that that was a proper Opportunity, 
and did treat of ſeveral Arguments that mig 
perſwade to it: Firſt, that & King was gone to 
Flanders, and ſo was not in Perſon here to defend 


us; and that the Troops, to make good ſuch De- 


fence, were in a great meaſure drawn thither, to 
aſſiſt the Allies againſt the French Power; they 
did think likewiſe, that at that Time there was a 
great Diſcontent and Diſſatisfaction in the Nation, 
though I think in that they were greatly miſtaken ; 
and I believe and hope they will always find them- 
ſelves ſo, to think that the People of England are 
ſo little ſenſible of that which is the Means of 
their Preſervation, as to hearken to any Diſcon- 
tents to r a French Power to come into 
England to deſtroy our Religion and Liberties ; 
that indeed they did apprehend, though 


when they go upon that Ground. 

Gentlemen, Theſe Perſons thinking this a pro- 
per Opportunity, did agree to ſend à Meſſenger 
into France upon this Meſſage, To go to the — 


King Temes, and perſwade him to deſire and pre- dra 


vail with the French King to aſſiſt him Ten Thou- 
ond Men, pany Foot, _m_ Horſe, and 1000 

ragoons ; and to incourage him. promiſed 
their Aſſiſtance here, as — 82 over; 
and undertook, that between them, they could 
furniſh, and would raiſe 2000 Horſe to meet him 
at his Landing, and join upon ſuch an Invaſion. 


for High- Treaſon. 
ſon, and that was to be done firſt, as a Prepara- 
tion and Encouragement to the Freuch to invade 
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fion that was to — them aſterwards 
ſucceeded; ſo that no 
Crime of the Invaſion, 
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neſs of the Attempt, it is le Black 
very 
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other; they are both Crimes of 
ture, and equally High- Treaſon; 
the Priſoner guilty of this Part, we hope 
find him guilty. | | 
Mr. $017. Gen. M 
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xamined a- part. 
C. J. Treby. Let it be ſo: Who do you be- 


cn. We begin with Captain Porter, 


. C. J. Nes Then let Mr. Goodman wich- 
W. 


Mr. - Gen. 2 Porter : 2 
was done.) Captain Porter, Do know 
Gaal, the Prikner at the Byrd 


Capt. Porter. Yes, my Lord. 
Mr. 
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Mr Soll. Gen. Do you remember a Meeting of 
ſome Gentlemen at the King's-Head-Tavern in 
Leadeu-Hall-ſtreet. - | 

Capt. Porter. Yes, I do, Sir. | 

Mr. Soll. Gen. Then pray give an Account of 


the Company that were there, the Time when, 


and what paſs d. | 
Capt. Porter. My Lord, the laſt Year we had 
two Meetings; the Firſt was in Ala, the other 


was the latter End of May, or the Beginning of 


ume; the Firſt was at the King's-Head in Leaden- 
Hall-ſtreet ; there were my Lord of Aylesbum, my 


Lord Montgomery, Sir ohn Fenwick, Sir Fob 


Friend, Sir Milliam Perkins, Mr. Charneck, Mr. 
Cook and my ſelf; Mr. Goodman came in after 


Dinner; at this Meeting it was conſulted which 


was the beſt Way and the quickeſt to reſtore 
King James, and haſten his Return into England ; 
ſeveral Diſcourſes and Propoſals there were; at 
laſt it was agreed to ſend Mr. Charnock to the late 
King to borrow of the French King Ten Thou— 
ſand Men, 8000 Foot, 1000 Horſe, and 1000 
Dragoons, to be ſent over into Fugland to affiſt 
the King's Reſtoration. Says Mr. Charnock there- 


upon, this the King can do without your ſending, 


and I would not go upon a fooliſh Errand. What 


will you do to aſſiſt in this Matter? The Compa- 
ny deſired him to promiſe King James, that if 


he would ſend Word when he Landed, and where, 
they wou'd be ſure to meet him at his Landing 


with a Body of 2000 Horſe. 


Mr. Att. Gen. Was the Priſoner at the Bar in 
the Company, and preſent at this Reſolution ? 

Capt. Porter. Yes, he was. 

Mr. Att. Gen. Did all the Company agree to 
it ? . 
Capt. Porter. Yes, they did. 

Mr. Art. Gen, What Signs were there of their 
Agreement? Did they ſtand up ſeverally and de- 


clare their Agreement, or how ? 


Capt. Porter. My Lord of Aylesbury and Sir 
Fohn Fenwick did riſe up, and deſired Captain 
Charncck, that he would go upon this Errand : 
And when the Queſtion was ask'd ſeverally of all 
there preſent by Mr. Charnock, whether he might 
aſſure the King of what they had told him? 
Every one. ſaid yes, you may; and Mr. Cook 
kneel'd indeed upon a Chair, and faid, Yes, you 


| r. Att. Gen. Did he give his Conſent to it ? 
Capt. Porter. Yes, he anſwered in thoſe very 


Words. | 


| Mr. S/L Gen. Do you remember any Meeks 
of any Company at Mrs. Mountjoy's? 


Capt. Porter. Yes, that was a ſecond Meet- 


—_— 
Mr. Soll. Gen. Pray tell my Lord and the Jury, 


how you came to meet there then, what Compa- 


ny were there, and what paſs' d. | 

Capt. Porter. Mr. Charrock deſired another 
Meeting, to ſec if the Gentlemen kept to their 
former Reſolution ; and we met at Mrs. Mount- 


joy's eight or ten Days after, and there were moſt 


of the Company that was at the firſt Meeting, 
and there all that were preſent did aſſure Mr. 
Charnock that they kept to their firſt Reſolution, 


and wou'd abide to what was agreed upon at the 


former Meeting. 
Mr. Att. Gen. Who were preſent at the ſecond 


Meeting ? | | 
Capt. Porter. 'The Priſoner at the Bar was there 
at that ſecond Meeting. 
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Mr. Att. Gen, What was that ſecond Meeting 
for, do you ſay ? 

Capt. Porter. It was to give Mr. Charnock Aſſy. 
rance, that we were agreed to ſtand by the Re- 
ſolution taken at rhe firſt Meeting. 

Mr. Att. Cen. What did Mr. Charnock do ater. 
wards ? | 

Capt. Torter. I went away from them; there 
was Sir VLilliam Perkins, Sir Fohn Friend and 
Captain Charnock went to the Queen 's-Head Ta- 
vern in Fleet-ſtreet, and Captain © harnock told me 
he wou'd go in two or three Days, and I believe 
did ſo. 

Mr. Att. Gen. When did you ſee him after- 
wards ? 

Capt. Porter. When I was a Priſoner upon the 
Account of the Riot in Drury-Lane ; about two 
or three Days after I came to Newgate he came 
to ſee me, and ſaid he had been in France; and 
that King James thank'd us for our kind Offer 
but the French King could not ſpare ſo many Men 
that Year ; and he told me he had been with my 
Lord of Aylesbury, and the reſt of the Gentlemen 
that had employ'd him to go over, and had deli- 
vered them the ſeveral Meſſages that he was or- 
dered to from the King. | 

I. C. J. Treby. Captain Porter, who were pre- 
ſent at the ſecond Meeting, do you fay ? 

Capt. Porter. My Lord of Aylesbury, Sir Fohy 
Friend, Sir William Perkins, Captain Charnock, 
Mr. Cook and my ſelf ; I cannot tell whether my 
Lord Montgomery, or Mr. Goodman were at that 
ſecond Meeting or no. | 

Mr. Att. Cen. Capt. Porter, I would ask you 


another Queſtion : You were concerned in the 
Aſſaſſination with thoſe other Perſons that ingag- 


ed in it; Pray what Safety did you propoſe to 
your ſelves after the Aſſaſſination was over? 
Capt. Porter. My Lord, I asked Sir George 
Barclay what we ſhou'd do after the Fact was 
committed : Says he, you need fear nothing, I 


will go away that Night, I have a Ship ready, and 


the King will be Landed in five or fix Days after- 
wards ; if you'll but keep your ſelves cloſe for 
ſo many Days, all will do well. 

Mr. Soll. Gen. If the Priſoner or the Council 
will ask him any Queſtions, my Lord, they may 
do it. | | 

Sir B. Shower. Pray Sir, can you recolle& what 
Time of Day this was that this Debate and Reſo- 
lution were had at the O/d-King's-Head in Leaden- 
Hall-Street. 

ou Porter. Truly Sir Bartholomew, J can't 
tell. 5 

Sir B. Shower. Pray, by what means do you 
recollect that this was in the Month of May * 

Capt. Porter. Becauſe Capt. Charnock was ab- 
ſent at the Dog-Tavern Riot, which was 


Tenth of June 


Sir. B. Shower. Was it not in April. 

Capt. Porter. No, Sir; to the beſt of my Re- 
membrance it was in May. | 

Sir B. Shower. What makes you think it was 
in May rather than April ꝰ 

Capt. Porter. I have told you, Sir, becauſe both 
Meetings were before the Dog-Tavern Riot, the 
Tenth of Fune, and Mr. Charnock was not there 
at that Time ; but he told me afterwards he had 
been in France, and there were eight or ten Days 
Difference between the two Meetings 


Mr. 
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Mr. Att. Gen. My Lord, if they have done with Mr. Goodman. My Lord, When Captain Purter 
him, I would ask him one Queſtion, to ſettle brought me up into the Room, I told you whar 
this Matter in point of Time. Capt. Porter, Gentlemen I found there : afrer we were tet 
Was the King gone to Flanders when you had down, there was a Conſultation, that | 
theſe Meetings ? | the French King's Wars retarded the Affair 

Capt. Porter. 'The King was gone, Sir, before ſending back King 
the firſt Meeting. ſtoring him to the 

Mr. Att. Gen. The King did not go till ſeveral 
Days in May ; was Mr. Goodman there? 

Capt. Porter. He was at the firſt Meeting, but 
I can't tell whether he was at the Second or no. 

Mr. Serj. Darnal. Pray what Time was Mr. 
Goodman there at the firſt Mecting ? 

Capt. Porter. He came up after Dinner at the 
firſt Meeting. 

Mr. Baker. Then call down Mr. Goodman, who 
came in, and was ſworn. 

Mr. Sol. Gen. Mr. Goodman. Pray will you give 
my Lord and the Jury an Account what you know 
of an intended Invaſion upon this Kingdom ; what 
were the Circumſtances of it, and who were con- ſent, 
cerned in it. how 

Mr. Goodman, My Lord, about the Middle of Says Mr. | 
May laſt, or thereabouts, Captain Porter ſent to fooliſh Errand, ha 
me, and told me there was a Meeting of ſome : | ] 
Gentlemen of our Acquaintance at the King's» 6 
Head in Leaden-Hyll-fireet ; and he deſired me 
that I would be there, becauſe it was about Bu- 
ſineſs: I told him I did not know whether I cou'd 
be there at Dinner ; but however, I wou'd not 
fail of coming thither after Dinner; and accord» 
ingly I came. When I came into the Houſe, I 
ſent up my Name to Capt. Porter, and he came 
down and brought me up Stairs, and there I faw 
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my Lord Montgomery, my Lord of Aylesbury, > and 
Sir John Fenwick, Sir William Perkins, Sir alm was our 
Friend, Mr. Charnock, and that Gentleman at the and hd 

one 


Bar, Mr. Cook : When we were there, the Dif- 
courſe was, 5 72 wo think - Fames's com- 
ing was retarded, we wou to 
— his Reſtoration. * 

Cook. My Lord Chief Tuſtice. 

L. C. J. Trely. What ſay you, Mr. Cook. 

Cook. My Lord, If your Lordihip pleaſes, I de- 
fire the Jury may not be talk'd to by any Body ; 
and I und there are ſome talking with the 
Jury. 
L.C. ]. Treby. Fie it, we will 
Body by he Heels 4 ſo, they — 
be diſturbed, nor inſtructed by any Body. 

Cook. My Lord, I am informed there was ſome- 
body talking to them, and telling them this was 
the ſame Caſe with Sir Fobu Friend. 

L. C. ]. Treby. Do you but ſhow us the 
and we will find another Place for him ; we wi 
ſend him to the Gaol, I'll aſſure you. 

Mr. Burleigh. This Gentleman, my Lord, did 
hear ſuch a Diſcourſe to the Jury (pointing to 
a Gentleman there) who ſtood up. 

My Lord, I cannot poſitively {wear to the Man, 
but I did hear ſome Diſcourſe that it was the fame 
_ Evidence as in the former Trial. 

L. C. J. Treby. If you can ſhow us who it was, 
we will take Care to puniſh him : I ſuppoſe he 
ſtands Corrected ; and if we knew who he was, 
he ſhou'd ſtand Committed. 


Mr. Att. Gen. Pray, Mr. Goodman, begin 
and tell what paſs'd — = Meeting, — 
Jury were interrupted hearing by Peoples 
| hs about them. * 
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Sir B. Shower. Did you ſee him here in England 


before Mr. Porter was diſcharged from the Riot, 


and canie out of Neugateꝰ | 
Mr. Goodman. I believe I did ſee him before 
Captain Porter was diſcharged, long. 
Mr. Serj. Darnal. Who were the Perſons that 
were preſent at that Meeting ? 
Mr. Geodman. My Lord Montgomery, my Lord 


of Aylesbury, Sir ohn Fenwick, Sir = Friend, 


Sir Millan Perkins, Mr. Charnock, Captain For- 
ter, and the Priſoner at the Bar, Mr. Cook. 

Mr. Serj. Darnal. Were you at Dinner with 
them, Sir ? TER 

Mr. Goodman. No, I came in after Dinner. 

Mr. Serj. Darnal. Pray what Houſe was it, do 
you fay, this Meeting was at ? 5 

Mr. Goodman. It was at the King's-Head in 
Leaden-Hall-ſftrect. ” | 

Sir B. Shower. Can you tell what Day of the 


Week it was? 
Mr. Goodman. No, nor the Day of the Month. 


Sir. B. Shower. Was you ever in the Company 


of theſe Gentlemen at any other Time? 5 

Mr. Goodman. No, this was the only Time that 
I heard of this Conſultation ; I was not at the ſe- 
cond Meeting. 


Cook. If your Lordſhip pleaſes, may I ask Mr. 


Goodman any Queſtions ? 

L. C. J. Treby. Yes, by all Means ask him what 
ou will. 
: Cook. Mr. Goodman, You are upon your Oath : 
but did you ever hear me ſpeak ten Words in 
your Life 2 Was you ever in my Company inany 
Houſe, before or ſince ? 

Mr. Goodman. Yes, Sir; I was in your Company 
at the Cock in Bow-ſtreet, where you came in ac- 


cidentally. 


Cook. Did you ever hear me talk of the Go- 
vernment, or any Thing of that Nature? 

Mr. Goodman. What the Diſcourſe was of, I 
cannot particularly ſay, but ] am certain you was 


there: And as to the Conſultation that I now 


ſpeak of, I remember very well you gave your 


Conſent in that Manner as I have told the 


Court. | 

Mr. Att. Gen. My Lord, we have done at the 
preſent. 

L. C. J. Treby. Then, Brother Darnal, what 
ſay you for the Priſoner? 


Mr. Serj. Darnal. May it pleaſe your Lordſhip, 


and you Gentlemen of the Jury: I am of Coun- 


ſel, in this Caſe, for the Pritoner at the Bar, Mr. 
Cock, who ſtands indicted of a very great Offence, 
no leſs, Gentlemen, than High-Treaſon; and if 
he be Guilty, his Puniſhment will be as great : 


But becauſe the Puniſhment and the Offence are 


both very great, the Law requires exact poſitive 
Proof, and that by two credible Witneſſes. There 
have been two indeed that have been produced 
to you; and if you believe both of them, after 


. what we ſhall offer to you againſt them; and if 


what they ſwear be true, the Priſoner is Guilty: 
But if we fatisfie you that either of them is not 
to be credited, ſo that you do not believe both 
of them, he muſt be acquitted. 

There is no doubt, Gentlemen, but there has 
been a Villanous Horrid Plot ; there is no que- 
ſtion of it; and it was, as it has been opened, 
baſely to Aſſaſſinate one of the braveſt Men li- 
ving ; and to make the happieſt People in the 


World, if they know when they are ſo, the moſt 
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miſerable People upon Earth, by bringing them 
under Frencn Tyranny and Slavery. Many of the 
Traitors have been brought to juſt Puniſhment 
for this Treaſon; nay, they have own'd the Pact 
at their Deaths, ſo that there is no queſtion of the 
Truth of it ; and therefore, Gentlemen, every 
honeſt Man will endeavour to bring ſuch as are 
plainly guilty, of ſuch an abominable Conſpiracy 
to juſt Puniſhment ; but yet they will be as careful 
not to let an innocent Man ſuffer; that, Gentle- 
men every honeſt Man will take care of, and eſ- 
pecially ſuch as are upon their Oaths: It concerns 
a Jury highly to be ſatisfied, that he is not inno- 
cent, whom they bring in guilty ; for it is better 
that Twenty guilty Men ſhould eſcape, than one 
innocent Man ſuffer. | 

But, Gentlemen, if my Bricf be true, we ſhall 
give you ſuch an Account of one of theſe Wit. 
nefles ; firſt, as to the Man himſelf ; that he js 
not a Man to be credited as a Witneſs ; and then 
beſides that, as to the Evidence he gives in this 
Caſe ; (I fay, if my Brief be true) it is falſe 
and we ſhall prove it ſo ; and when you have 


heard our Evidence, if you are ſatisfied that one 


of theſe Witneſſes is not to be credited, or that 
what he {wears is not true, you are to acquit the 
Priſoner. 

Gentlemen, Here has been one Mr. Goodman 
produced as a Witneſs, one that never was pro- 
duced beforc at the Trial of any of thoſe that 
have ſuffered, ſo that the Truth of their Guilt 
does not at all depend upon his Evidence, nor 
does it give any Credit to it. This is this Gentle- 
man's firſt Entry upon this Stage; and yet (if my 
Brief be truc) this is not the firſt bloody or cruel 
Part that he has acted ; for we have a Record of 
Conviction againſt him, whereby it will appear to 
you, that he was indicted (for Endeavouring to 
poiſon two great Dukes) for giving forty Guineas 
to an Italian Empirick, one Amydei, and promi- 
fing two Hundred Pounds more when it was effe&- 
ed, to poiſon the late Duke of Grafton, and the 
prefent Duke of Northumberland; and we ſhall 
ſhew you, that he was convicted of it, and fincd 
a Thouſand Pound for the Offence ; which, con- 
ſidering the Meanneſs of his Circumſtances at that 
Time, was as much as Twenty Thouſand Pounds; 
for he could as well have paid Twenty as One 
then ; and it appears too, that Mr. Goodman (nay, 
it will not be denied by him himſelf) was in this 
horrid Plot ; and he that wou'd be concern'd to 
poiſon two Dukes in a Family, to which he had 
10 many Obligations | 

Mr. Goodman. My Lord, I deſire Leave to ſpeak 
to this Matter that the Serjeant mentions. 

Mr. Serj. Darnal. Pray, Sir, let me go on; you 
may talk anon; I have ſeen the Copy of the Re- 
_ of Conviction, and have it ready to pro- 

uce. | 

Mr. At. Cen. Mr. Goodman, be quiet, and ſtay 
till by and by ; you will be defended, no Doubt 
on it; but in the mean Time let them go on, 
and don't interrupt them. 

Mr. Serj. Darnal. I fay, my Lord, he that 
wou'd be concern'd in ſo vile an Act, as a Con- 
trivance to take away the Lives of two great 
Dukes, (who were, in effect, his young Maſters) 
that he ſhou'd go to poiſon them in a Family to 
which he had been ſo much obliged ; and then, 
he that wou'd be concerned in ſo horrid a Plot as 


this was, to deſtroy his Country, and take by 
the 
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the Life of the King ; ſure it will be no difficult 
Thing to think that this Man will nor ſtick ar the 
little Friloner's Life at the Bar, eſpecially when 
| he has ſo great a Temptation to it, as to fave his 
own Life by it. 

But 1 ſome of you may doubt whether 
it is to fave his own Life or no: Bur I believe 
there are-none of you would give any Credit to 
him, if you thought fo: 'Theretore, to latisfy you 
of that Fact, we ſhall produce you Evidence of 
lis own Opinion of that Matter, beſide the gene- 
ral known Circumſtances he lay under; As, That 
he was long in Priſon before he charged the Pri- 
ſoner with any Thing, and the Pritoner was at 
Liberty, went every Day abroad for a Week 
after Mir. Charnock's Trial, and never abſconded 

ne Minute, but lived publickly, openly and vi- 
ſibly to all his Friends, and all Strangers: But be- 
fides, Gentlemen, that Mr. Gcodiman knew he 
muſt die, and juſtly and deſervedly tor this horrid 
Plot and Treaſon himſelf ; and had no other Way 
left to fave his Life, but to come in thus as an Evi- 
dence and Accuſer, which we think will ſhake his 
Credit with you. 

1 fay, beſides all this, (if my Brief be true) we 
mall prove that he has ſaid himſelf, I hat either 
he muſt hang Peter Cook, or he mult be hang d 
himſelf. Thus, Gentlemen, he ſwears to fave his 
own Life, by taking away another's, 

This, Gentlemen, is as to the Man himſelf, 
that he is not to be credited. But now further, 
as to the Evidence that he has given; He tells 
you that he came into the Tavern in Leaden-Hall- 
ſtreet, and that there he found ſuch Company; he 
owns he came in after Dinner ; and that the other 
Gentleman, Mr. Porter, owns too; he ſays there 
were preſent at this Meeting, my Lord Montgo- 
mery, my Lord of Aylesbury, Mr. Cook, and ſeve- 
ral other Gentlemen; but (if my Briet be true) 
we ſhall prove by three Witneſſes, that he was 
not there till they were gone; and that will make 
an End of all the Fretence of his Evidence. 

Mr. Att. Gen. Nay, then we ſhall never have 
done. 

Mr. Serj. Darnal. I'll aſſure you, Sir, I have 
the Names of three Witneſſes in my Brief, to 
prove that my Lord of Aylesbury, my Lord 
Montgomery, and Mr. Cook, were gone before he 
came in, tho” if any, or either of them were gone, 
it deſtroys his Teſtimony ; and if we prove this 
to you, I would be loth to be one of the Jury 
that ſhould take away the Priſoner's Life upon this 
Evidence ; no, if he were the vileſt Man alive, 
and much leſs the Life of the Priſoner at the Bar; 
for we ſhall prove (if my Brief be true) he is a 
Man of Morals, a Man of Virtue, one that 
has a great Love for his Country ; and this we 
ſhall prove by Evidence undeniable, Perſons of 
Quality in their Country, ſuch as ſerve their Coun- 
try in Parliament, as their Repreſentatives ; we 
ſhall ſhew it by ſuch Evidence, that there will be 
no Room to doubt of it: He is a Man without 
any Stain or Blot upon him, till this Accufation ; 
he is the eldeſt Son of his Father, and Heir to a 
great Fſtate ; his Father is a great Officer, and a 
great Getter under this Government, and can it 
be imagin'd, or believ'd, that ſuch a Man would 
be guilty of the worſt of 'Treaſons, to deſtroy 
the Religion he profeſſes, to overturn the State, 
to ruin his own Eſtate, himſelf and his Poſterity, 
which muſt be the Conſequence of it? Nay, if 
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two good Witneſſes cou d be produc'd to teſtify 
it, and if we had not had fo much to take off the 
Credit of Geoodinoen, I cou'd hardly believe it of 
any Man that was in his right Senſes ; he muſt 
have been a Mad-man if he had done it, one that 
ſtood ſo well with the preſent Government, and 
of a Family never tainted with Diſloyalty. 

Certainly, Gentlemen, when we make our this 
to you againſt Mr. Good:r712, the Prifoner can be 
in no Danger of his Life, from Mr. Goodizar's 
Evidence, tho” he is an unfortunate Man to come 
under ſuch an Accuſation; bue 1 cannot believe 
that any Jury, upon ſuch a Man's Evidence, will 
brand an honeſt Family with the fouleſt, vikſt, 
blackeſt Treaſon that ever was hatch' ; no, Gen- 
tlemen, you are Men of Ability and Underſtand- 
ing, and that is it we relie upon; we doubt not 
bur that you will conſider the Evidence, and con- 
ſider your Oaths, and not let the Prifoner's Blood 
lie at your Doors; therefore we ſhall go on and 
call our Witneſſes to make out what I have o- 

en'd. 

: Sir. B. Shower. My Lord, we defire to call our 
Witneſſes, and I ſhall reſerve my ſelf to make 
ſome Obſervations after we have given our Evi- 
dence : Mr. Serj. has open'd as much as we can 
prove, and we will now produce our Evidence ; 
Firſt we will ſhew the Conviction of Ceoduian : 
Mr. Burleigh, where is the Conviction ? 

Mr. Burleigh. Here it is, Sir. 

Sir B. Shower. Where had you it, Sir ? 

Mr. Burleigh. Out of the Treaſury at A- 
minſter. 

Sir B. Shower, Is it a true Copy, did you exa» 
mine it there ? 

Mr. Burleigh, Yes, it is a true Copy, I did exz» 
mine it with the Record. 

Sir B. Shower, Then read it, Mr. Tamer. | 

Cl. of Arr. Reads— Michaelmas Termu : Trice» 
fimo ſecuudo Caroli Secundi. 

Fe. C. J. Treby. Read the Record in Engliſh to 
ury. 

4 of Arr. CReads.) Be it remember'd, that 
Sir Robert Sawyer, Knight, Attorney-General of 
our Lord the King that now is, who for the ſame 
our Lord the King in this part ſueth, came here 
in the Court of our faid Lord the King, before 
the King himſelf at JWeftminfer, on Thurſday 
next after three Weeks ot St. Michael, the tame 
Term; and for the fame our Lord the King, 
brought here into the Court of our faid Lord the 
King, before the faid King, then and there, a 
certain Information againſt Cardell Goodman, late 
of the Pariſh of St. Martiu in the Fields, in the 
County of Middleſex, Gentleman, which Infor» 
mation follows in theſe Words, Sci/icet, Middleſex 
ſcilicet, Be it remember'd that Sir Rol ert Ker, 
Knight, Attorney-General of our faid Lord the 
King that now is, who for the fame our Lord the 
King, in this Behalf ſueth, in his own proper 
Perſon came here into the Court of our faid Lord 
the King, before the King himſelf at Jeftminfer, 
on Thurſday next after three Weeks of St. M- 
chael that fame Term, and for the fame our Lord 
the King, gives the Court here to underſtand and 
be inform'd, That Cardell Goodman, late of the 
Pariſh of St. Martin iu the Fields, in the County 
of Middleſex, Gentleman, being a Perſon of a 
wicked Mind, and of an ungodly and deviliſh 
Diſpoſition, and Converfation, and contriving, 
practiſing, and falfely, maliciouſly and deviliſhly 
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intending Death, and Poiſoning and final Deſtru- 
ion unto the Right Noble Henry, Duke of Graf- 
ten, and George, Duke of Northaimverland, and 
that the aforeſaid Cardell Gcodinan, his moſt wick- 
ed, moſt impious, and deviliſh Intentions, Con- 
trivances and Practices afore ſaid, to fulfil, perfect, 
and bring to Effect, the 'Thirtieth Day of Sep- 
tember, in the ſix and I hirtieth Year of the Reign 
of our Lord Charles the Second, now King of 
England, &c. and diverſe other Days, and Times, 
as well before as after, at the Pariſh of St. Martin 
in the Fields, in the County of Middleſex, with 
Force and Arms, &c. falſely, unlawfully, unjuſt- 
Iv, wickedly, and deviliſhly, by unlawful Ways 
and Means, did ſolicite, perſwade, and endea- 
vour to procure one Alexander Amydet, to prepare 


and procure tuo Flasks of Florence Wine, to be 


mix'd with deadly Poiſon, for the Poiſoning of 
the aforeſaid Right Noble Henry, Duke of Graf- 
ten, and George, Duke of Northumberland, and 
his moſt wicked, moſt impious, and deviliſh Con- 
trivances, Practices and Intentions aforeſaid, to 
fulfil, perfect, and the more to bring to Effect, 


the aforeſaid Cardell Goodman, the Day and Year 


aboveſaid, at the Pariſh aforeſaid, in the County 


aforeſaid, falſely, unlawfully, unjuſtly, maliciouſly 


and deviliſhly, did promiſe and agree, to give un- 
to the aforeſaid Alexander Amydei, forty Fieces of 
Guinca-Gold, of the Value of forty Pound, of 
lawful Money of England, if he the faid Alexan- 
der Amyde; wou'd prepare, procure and provide 
two Flasks of F/oreuce Wine, to be mix'd with 


deadly Poiſon, for the Poiſoning of the aforeſaid 


Right Noble Henry, Duke of Graftcy, and George, 
Duke of Northumberland; and if the aforeſaid 
Poiſon with the Wine aforeſaid to be mix'd, ſhou'd 
effect the Death of the aforeſaid Henry, Duke of 
Craſten, and George Duke of Northumberland; 
that then he the ſaid Cardell Goodman, wou'd give 
unto the ſaid Aexander Amydei, the Sum of one 
Hundred Pounds, and that beyond Sea he wou'd 
maintain the ſaid Alexander all the Days of him 
the ſaid Alexander, to the evil and moſt perni- 
cious Example of all others in the like Cafe of- 
fending, and againſt the Peace of our ſaid Lord 
the King that now is, his Crown and Dignity, 


C. Then here is Proceſs pray'd by the 


Attorney General againſt Mr. Goodman, who comes, 


and by his Attorney pleads not Guilry, and here* 


is Iſſue join'd. 

Sir B. Shower. Well, ſee for the Verdict. 

Cl. of Arr. There was a Trial at Niſi Prins, 
and the Jury find that the ſaid Cardell Goodman is 
guilty of the Premiſſes in the Information ſpeci- 
y'd as by the Information is ſuppoſed againſt 
him. 

Sir B. Shower. Now read the Judgment. 

C7. of Arr. Thereupon it is conſider'd, that the 
ſaid Cardeli Goodman do pay to the King, the Sum 
of One Thouſand Pounds, for his Fine, impos'd 
upon him for the Occaſion aforeſaid, and that the 


aforcſaid inrdell Goodman be committed to the 
Aſarſhalſea of this Court, in Execution for his 


Fine aforcſaid, that he be ſafely kept there, till 
he pay his Fine aforeſaid; and before that the 
ſaid Curdeli Goodman is deliver'd out of the Pri- 
ſon aforeſaid, he , ſhall give Security to behave 
himſelf well, during his Life, and alfo ſhall give 
Security for the Peace to be kept towards the ſaid 
Lord the King, and all his People, and particu- 
larly towards che Right Noble Henry, Duke\of 


Grafton, and George, Duke of Northumberland, 


Will. III. 


Mr. Serj. Darual. So, you hear the Record ot 
the Information, Conviction and Judgment, for a 
very horrid, abominable Crime. 

Mr. At. Cen. But I defire they may now go 9 
and read the whole of the Record. 

Cl. of Arr. Reads. And afterwards, to wit 
on Friday next after eight Days of St. Hilary, in 
the thirty ſixth, and thirty ſeventh Years of the 
Reign of our ſaid Lord the King that now is, be- 
fore our ſaid Lord the King at /7e/minfter came 
the aforeſaid Sir Robert. Sawyer, Knight, Attor- 
ney-General of our ſaid Lord the King that now 
is, and acknowledged that the ſaid Cardell Good. 
inan has fatisfy*d to our ſaid Lord the King that 
now is, of the Judgment aforefaid againit him 
in Form aforeſaid given, therefore the ſaid (gr. 
dell Goodman is thereof acquitted ; And ſo forth. 

Mr. Serj. Darnal. Call Mr. Charles Edwards 
William Cock, Chriſtepber Crawford, Mary Cratv- 


ford, and Mr. Huntley. 


Edwards appear'd 1pm a Habeas Corpus; di- 
rected to the Keeper of Newgate, where he 
was a Priſoner. 


Mr. Baker. Where is the Warrant of his Com- 
mitment? What is he committed for? 

Tokefield. He is committed for Suſpicion of 
Treaſon, and treaſonable Practices. | 

Mr. Baker. Is he not committed for High- 
Treaſon ? | 

Tokefield. No, Sir, he is not. | 

Mr. Serj. Darnal. What Diſcourſe had you with 
Mr. Goodman, concerning the Priſoner at the Bar, 
what did you hear him tay ? 

Mr. Baker. He is not ſworn yet, it ſeems this 
Gentleman was Dundee's Chaplain in Scotland. 

Mr. Att. Gen. If he be not ſworn, he can give 
no Evidence. | 

Mr. Serj. Darnal. My Lord, we deſire he may 
be ſworn. 

L. C. J. Treby. Swear him. (I hich was done.) 

Mr. Serj. Darnal. Pray Sir, will you tell the 
Court, and the Jury, what you know of any 
Diſcourſe of Mr. Goodman's, concerning the Pri- 
ſoner at the Bar. 

Edwards My Lord, I defire to know, being ig- 
norant of the Law, whether I am brought here 
by the common Courle of Juſtice or not? 

Mr. Serj. Darnal. Sir, we have Subpœna'd you 
for the Priſoner at the Bar, to give Evidence of 
the 'Truth of your Knowledge here upon Oath. 

L. C. J. Treby. Would you have us tell you how 
you came here? We ſuppoſe you came by due 
Proceſs of Law, as a Witneſs. 

Edwards. Then, my Lord, I deſire to ſpeak 
but one Word; that *tis a ſtrange Thing to me 
to conſider, how Words ſhould be carried away 
that were privately ſpoken ; as if 'it were to ex- 
poſe me to the Reproaches of all my Friends; it 
is a Thing that I did never expect to hear of a- 
gain: However, ſeeing I am called here, and 
obliged upon my Oath to declare what I know, I 
by God's Grace will, to the uttermoſt of my 
Power, tell what has paſs'd in this Matter. 

L. C. J. Treby. Don't make any Apology for 
telling the Truth: You are obliged by your 
Oath to do it, and the Court expects it from 
ou. 
; Edwards. Among other Diſcourſes that paſs'd 
betwixt Mr. Goodman and me, I ask'd him when 


Mr. Cook was to be arraigned, and when he was 
to 
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to be tried: Says he, he is to be arraigned upon 
Monday, and he is to be tried upon Thurſday. I 
ask'd him whether it was for the Aſſaſſination- 
Plot, and he told me no. For what then ? Said 
I; As being concerned in ſending Mr. Charnock 
into Frauce 4 Who are the Evidences againſt him, 
{aid 12 Said he, Captain Porter and my Self. Said 
1, 1 believe two Witneſſes will be found Good, 
or by Way of Demonſtration in Law; and 1 
pity the poor Gentleman's Caſe. Says he, he 
{wore againſt me. How comes it then, faid J, 
that he is not come off, and has not a Pardon, 
and would divulge no Body elſe? 

L. C. J. Treby. Who had not a Pardon do you 
mean? 

Edwards. Mr. Cook. J ask'd how he had not a 
Pardon ? Says he, he would give an Account of 
no Body elſe but me, and that was the Reaſon he 
had no Pardon. Said I to him, Who are the Evi- 
dences againſt him? Says he, Captain Porter and 
my Self. And after this, fays he, he or I muſt 
periſh ; or, he or I muſt ſuffer; I believe the 
Word was ſuffer : But, ſays he, tis a fooliſh 
Thing to be hang'd. All that's faid of a Man 
that is hang'd, is, 'That he hang'd handſomely, or 
he dy'd bravely. That's all the Diſcourſe that I 
can remember. 

Mr. Serjeant Darnal. He ſaid it was a fooliſh 
Thing to be hang'd ; and Mr. Goodman, it ſeems, 
had no Mind to be hang'd ; and I believe ſo too 
my he muſt not hang my Client, to fave is own 
Lite. 

Edwards. Now, by the ſame Oath that I have 
Sworn, I knew nothing of being brought hither, 
till my Words were carry'd away privately from 
me, and has been conſulted of, and returned to 
me back again ; and I was far from ſuborning or 
carrying away a Diſcourſe privately to make any 
Advantage of it. 

Mr. Serjeant Darnal. Now we will call Craw- 
ford, and Huntley, and Cock. | 

Mr. Att. Gen. I deſire that Gentleman that was 
laſt examin'd, may nor go away, 


[ Crawford, Huntley, and Cock were Sworn. ] 


Sir B. Shower. Set up Mr. Crawford (which was 
done.) Pray, Sir, will you recollect you ſelf : 
Do you remember when my Lord of Aylesbury 
and Captain Porter din'd at the King's-Head. 

Crawford. Yes : It was about a 'Twelve-month 
ago. | 

Mr. Serjeant Darnal. What Company was 
there ? 

Crawford, My Lord of Aylesbury, Sir 2 
Friend, Sir Jom Fenwick, Sir William Perkins, 
Captain Porter, and Two or Three more, I did 
not know their Names. 

Sir B. Shorcr. How many were there that din'd 
there ? | 

Crawford. T think about Eight in all. 

Sir B. Shower. Was the Room ſhut while they 
were there, or did the Servants and Drawers go 
up and down commonly ? 

Crawford. Yes they did go up and down com- 
monly. f 

Sir B. Shower, After Dinner, did any Body come 
to them while they were there ? 

Crawford, No, not during my Lord of Ayles= 
bury's Stay, and my Lord Montgomery went away 
with him ? 
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Sir B. Shower. About what Time did my Lord 
of Aylesbury go away? 

Crawford. I think it was about Four a-Clock. 

Sir E. Shower, How can you tell it? 

(Crawford, I did attend upon them the moſt Part 
of the Time. 

Sir B. Shower. Did you ſce him go away? 

Crawford, Yes, I did. 

Sir B. Shower, Was that Gentleman, Mr. Co4- 
nan, there, when they went away? 

Crawford. 1 did not fee him there, to my Re- 
membrance: No Body came in there before they 
went away, ſaving their own Servants. 

Mr. Serj. Dærual. Do you know Mr. Cook, the 
Priſoner at the Bar? Was he one of the Gentle- 
men that were at your Houle ? 

Crawford. Yes : I did not well remember or re- 
collect, till I ſaw him on Saturday laſt. 

Mr. Att. Gen. Was he one that went away ? 

Crawford, I do not remember truly, Sir. 

Mr. Att. Gen. Pray, how long was it after Din- 
ner that they went away ? 

Crawford, I think it was not an Hour. 

Mr. Att. Gen. Was you there all the Time, from 
the 'Time of the Dinner ? 

Crawford. No, not all the while 1 was not inthe 
Room, but going too and fro. 

Mr. Serj. Darnal. You ſay Mr. Goodiizon did not 
come up till after they were gone? 

Crawford, No, I did not ſce him. 

Mr. Att. Gen. Did you ſce him at all ? 

Crawford. No, I did not ſee him at all. 

Mr. Att, Gen. Juſt now it was faid he did not 
come till they were gone, and now it ſeems he did 
not ſee him at all. 

Crawford. 1 do not know that he was there at 


all. 

L. C. J. Treb But, Brother Darual 'd 
it, that Ius Goodman came after my Lond of He- 
bury was gone, and now you will prove it that he 
came not at 

Sir B. Shower. My Lord, we do not pretend to 
falſify his — any thing more than is 
material tor the Priſoner : We fay Mr. Goodman 
was not in the Room where they din'd till thoſe 
Perſons went away; if in any Particular we dif- 
prove him, it is ſufficient for us: If we can ſhew 
that he was not there till three of thoſe that he 
has nam'd were gone away, that anſwers our End. 
We are not concerned if he came at four, five, or 
ſix a-Clock, and diſcours d with (Hrn ek till twelve 
a-Clock at Night. 

Mr. Att. Gen. Pray reſerve your Remarks, but 
only obſerve now what he ſay s, that Mr. Goodman 
came not at all thither, and — is more than you 
pretended to open. 

Mr. Conyers. How many were there that were 
there at Dinner ? 

Crawford. About Eight. 

Mr. Conyers. How many do you name that you 
know ? 

Crawford, My Lord of Aylesbury, Sir 
Friend, Sir Folu Fenwick, Sir William Per 
and Captain Porter, there were ſeveral others ; 
two or three more, but 1 did not know their 
Names. 

Mr. Conyers. Did you ſee Mr. Goodman come in 


at any Part of the Day afterwards ? 
Crawford, 1 do not know that Mr. Goodman. 


Mr. Cowper. Mr. Crawford, you fay, that for 
ſometimes in the 


Room 


Dinner you were 


an Hour 
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Room and ſometimes out; when you were out of 
th: Room, were you always in the Paſſage up to 
the Room? 
Crawford. No, I was not. 
Mr. Core per. Could any Mancome in or out with- 
out your ſeeing? 5 
Crate ford. ] ſhould have known him above Stairs 
when I came in again. 
Mr. Cowper. Why, you ſay, there were two or 
three above that you did not know. | 
Crawford, I knew them by Sight, if not their 
Names. 
Mr. Ctufer. Were you always in Sight then? 
Crawford. No, Sir, I tell you I was up and 


down. 


Sir B. Shower. Was there any Body came in be- 
fore my Lord of Ay/esb1ry went out, that is, any 
Body beſides thoſe that din'd there? 

Crawford. No. 

Sir B. Hocogr. My Lord, we are not contending 
now about a Man's coming up without his Know- 
ledge; but whether any ſuch Man as Mr. Goodman 
came up and ſtaid there, during the Conſulta- 
tion, and we inſiſt upon it; there was no Body 
there till my Lord of Az/esbury, my Lord Mont- 


gomery, and Mr. Cc were gone, but thoſe that 


din'd there: Now I would ask a Queſtion again 
of him, Was there any Body but who din'd there, 
till my Lord of Mlesbury went away? 

Crawford, No, there was not. 

Mr. Att. Cen. Why do you ſay ſo? How do 
you know that? 

Crawford. I did not ſee any Body. 

Mr. . Gen. Did you attend upon other Rooms, 
as well as that, at the ſame Time? 

Crawford. Yes, I did. | 
Mr. Sci. Gen. Then how is it poſſible that he can 
ſwear that Mr. Goodman was not there? 

Sir B. Shower. Do you remember when my 
Lord of Aylesbury and they went away? 

Crawford. It was about Four o'Clock. 

Sir B. Shower. Were you there in the Room 
when they went away ? 

_ Crawford, T went out with my Lord to the 
Coach. 4 . = | 
Sir B. Shower, Did you ſee him come down 
Stairs; or did you go up Stairs then? © 

Crawford, 1 went up Stairs when the Coach was 
called. 

Sir B. Shatner. Was than any Body there but ſuch 


as din'd there? 


Cratiſund. I did not ſee any Body there but thoſe 


that din'd there. | 


Mr. Cowper. But, my Lord, he does not know all 
that din'd there neither. | 

L. C. J. Treby. Mr. Crawford, you fay my Lord 
of Alesbury and others went away about Four a- 
Clock: Pray how long did the Reſt of the Com- 


pany ſtay there? | | 
Crawford. I cannot remember. They ſtaid 


— 


there pretty late: It is a pretty While ago. | 
IL. C. J. Trevy. About what Hour did they 

part ? | = 

Crawford. I cannot remember what Time the 


| Reſt went away: Our Houle is fuller at Night 


than at Noon; and I waited upon other Compa- 
nies. It was pretty late before they went away, 
that J am ſure. G 

L. C. J. Treby. But he cannot remember whether 
it were Five, or Six, or Twelve, that they went 


S Will. III. 


away, only he can remember the Hour of Four 
that my Lord of Aylesbury and they went away. 

Mr. J. Rokeby. Was it Light, or was it Dark 
when they went away ? 

Crawford. It was Dark. 

L. C. J. Treby. Did you attend the Company 
after my Lord of Aylesbrry was gone? 

Crawford. T went up and down into that Com- 
pany as I did into others. 

L. C. J. Treby. Was you there ſeveral Times 
after my Lord of Aylesvury was gone? 

Crawford. Yes, I was there once or twice after 
my Lord of Hlesbury was gone, I am ſure. 

L. C. J. Treby. And did you never lee Mr. Good- 
man there? 

Cracford. No, I never ſaw Mr. Goodman in my 
Life, before I faw him on Saturday laſt. 

Sir B. Shower. Which is Mr. Huntley ? 

Huutley. Here I am, Sir, 

Sir B. Shoxer. Pray recollect your ſelf, and tell 
my Lord and the Jury what you remember of any 
Company that were with Mr. Porter, at the Kings 
Head, and who din'd there. 

Huntley, My Lord of Aylesbury, my Lord Mont- 
gomery, Sir Form Fenwick, Sir William Perkins, 
Sir Fobn Freimd, Mr. Porter and Mr. Charnock, 

Sir B. Shower, That was the Company, you 
ſay, that din'd there: Did Mr. Goodman dine 
there? | 
Huntley. No, Mr. Goodman did not dine there. 

Sir B. Shower, Pray, Sir, recollect your ſelf: 
When did any of this Company part, or go 
away ? 

Huntley. My Lord of Ayiiury, and my Lord 
Montgomery went away about Four a-Clock. 

Sir B. Shower. Sir, how do you know that? 

Huntley. T went down Stairs after them; I was 
above Stairs when they parted from the Reſt of 


the Company. 


Mr. Serj. Darnal. Pray mind, Sir: Was Mr. 
Goodman there at that Time before they went 
away? 

Huntley. No, he was not. 

Sir B. Shower. Are you ſure of that, upon the 
Oath you have taken ? 


Huntley. Yes, I take it upon my Oath, he was 


not there. 
Sir B. SHower. Did you attend them at Din- 
1 

Huntley. Ves, I did attend them at Dinner. 

Sir B. Shower. Did you attend them all the While 
they were there? | 

Huntley. I was call'd frequently, and was in and 
out of the Room very much after Dinner. 


Sir B. Shower. Do you think if a freſh Man 
had come in after Dinner, you ſhould not have 


known him? 

Huntley. Yes, I ſhould have known him. 
Mr. Att, Gen. Pray, Friend, let me ask you one 
Queſtion. Was Mr. Goodman there at all that 
Day ? 

Huntley. That I don't know; I did not ſee him 
at all. 1 

Mr. 9971. Gen. Did you attend upon any other 
Rooms that Day ? . | 

Huntley, No, I attended only upon that Com- 
pany. 
Mr. Soll. Cen. Were you in the Room all the 
Time? : | | 
Huntley, No, I went up and down, 


Mr. 


nee eee . 
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Mr. oll. Gen. What Time did the laſt of the 


Company go away? 
Huntley. It was about Darkiſh ; it was pretty 


late to the beſt of my remembrance. 


Mr. Att. Gen. Pray, did any Body come to thoſe 


Gentlemen after Dinner? 

Huntley, No, Sir. | 
Mr. Att. Gen. Did you ever ſee Goodman before 
now? | | 

Huntley. Never in my Life to my Knows 
ledge. 

Mr . Rokeby. Did all the Company, but my 
Lord of Aylesbury, and my Lord Montgomery, 
ſtay till it was Duskiſh ? 

Huntley. 'That I don't know. 

Mr. J. Rokeby. Did you know all the Company 
that was that Day at Dinner ? - | 

Huntley. 1 knew all but One; 

Mr. J. Rokeby. And who was that? 

Huntley, That was Mr. Charnock. 

Mr. J. Rokeby, And yet you can't tell whether 
there was any Body elle that you did not know, 
how then can you tell that Goodman was not 
there? 

Sir B. Shower. He did not know him at that 
Time, but he might remember him aſterwards. 

Mr. Conyers. Did not the ſame Company uſe to 
meet at other Times, at your Houſe? 

Huntley. Not to my Remembrance. 

Mr. Conyers. How then came you, if they never 
had us'd to meet there, to know all theſe People's 
Names? 

Huntley, J have ſeen Sir John Freind there, and 
Sir Milliam Perkins. 

Mr. Conyers. Was Sir Fob Freind there, or no? 

Huntley. Yes, he was. | 

Mr. Conyers. My Lord, he was the only Man 
that was not nam'd before : You did not name Sir 
Fohn Friend before, as I heard: But pray, did 
you ever ſee Mr. Charnock there, but at that 
Time? 

Huntley. No, I did not. 

Mr. Conyers. How came you to know it was 
Mr. Charnock ? 

Huntley. J knew very few of them before that 
Time; and I ask'd their Servants the Names of 
all thoſe Perſons that were there ? 

Mr. Conyers, Did you know Mr, Porter, pray ? 

Huntley. Not before that Time: I did fee Mr. 
Porter, and 1 knew him again when I ſaw 
Black told me his Name that Day. 

Sir B. Shower, You, Huntley, I would ask you 
one Queſtion more; Was the Door ſhut or 
no? 

Huntley, No, it was not. 

Sir B. Shower, Did the Servants go up and down 
as they us'd to do? 

Huntley, Yes, Sir. | 

Mr. Att. Gen. Sir Bartholomew would make it 
that there was no Conſultation at all, 

Sir B. Shower. They were mad Folks if they 
would conſult at that Rate with the Door 
Pray call Mr. Milliam Cock, (who was ſworn.) 

Mr. Att. Gen. Sir 7ohn Freind has cwn'd it, 
that's dead, 

Sir B. Shower. Sir 7oln Freind's Confeſſion is 
nothing to the Priſoner. 


Mr. Att. Gen. Mr. Serjeant Darnall did open, 


that the Confeſſion of thoſe that dy d, was an un- 
deniable Proof of the Conſpiracy: But go on with 
your Evidence. 
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Mr. Serjeant Daruall. Mr. Cock, will you 
recollect your ſelf, oat a? Time = Capta rain 
— and ſome other Gentlemen, din d at your 

. Cock. Yes, vt wall 

Mr. Serjeant Darnall, Sir, can tell 
who din'd there at that 1 i wo 

I. Cock, There were my Lord of Hlesbury, my 
_ e 4 = Perkins, Sir abu 

enwick, Sir Fo nd, Mr. Charucc*, Captain 

Porter, and Mir. Cook, : 

Mr. J. Rokeby. Was that all the Company? 

W. Cock. Yes, it was. | 


ena And he has nam'd Eight, Bro- 


away firſt ? 

Cock, My Lord of Aylesbury and my Lord Man- 
gomery went away in a Hackney ; and their 
Servants were frequently in the Room, and wait» 
ed afterwards in another Room, after that they 
had waited at Table at Dinner; and tho the Door 


Lord of Aylesbury? 9 


any Body elſe. 
Mr. J. Rokeby. Did all the Reſt of the Company 


away at once? 


Mr. Serjeant Daruall. You faw my Lord of Avles- 
_ he parted: Was ———— 


Cock. I did not ſee him. 

Mr, B. Powis. Did Mr. Cook ſtay till the laſt > 

Cock. That I can't tell truly. 

Mr. B. Powis. I find they all Swear to Four a- 
Clock of my Lord Aylesbury's going, and go no 
further. 

Mr. Att. Gen. Pray, Sir, let me ask you a 
Queſtion or two: Did you ever ſee Mr. Goodman 
before now ? 

Cock, No, I do not remember I did. 

Mr. Att. Gen. When you went into the Room 
after Dinner, did you look about the Room to 
ſee whether there were any new Company ? _ 
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Cock. I did look aboutthe Room ſeveral Times; 
and ſo did my Servants, to ſec if there were any 
Thing, wanting. | 

My. Att. Gen. Can you take it upon your Oath, 
that he was not there whilſt my Lord of Ajles- 
bury ſtaid ? | | 

Cock. Ido: And can take it upon my Oath, he 
was not. ; | LS 

Mr. Att. Gen. Then if you can, pray diſtinguiſh 
the Time when he came in. 5 

Cock. ] do not remember that ever I ſaw him in 
my Life before to Day. 5 

Mr. Att. Gen. Why are you not as poſitive that 
he was not there at all, as that he was not there 


Cock. He might come in, and I not ſee him. 

Mr. Att. Gen. Might he not as well come in be- 
fore they went away, as after, to come in and you 
not.ſee him ? N 

Cc. No, I do not think he could. 

Mr. Att. Gen. Why do you think ſo? 

Cock. Becauſe the Servants were all about, and 
they did not go to Dinner till Two a-Clock: And 
I believe thoſe Gentlemen that I named, came in 
a Quarter of an Hour's Time to Dinner. "- 

Mr. Att. Gen. We do not ſay he came there be- 
fore Dinner: But could he not come in after Din- 
ner, before my Lord of Aylesbury and my Lord 
Montgomery went away, without your ſeeing 


him? 


Cock. Yes, Sir. | | 
Sir B. Shower. Then heark ye, Sir, I would ask 


you one Queſtion: Did you ſee him, upon your 


Oath, or not? | 
Cock. No, Tdid not. 


Sir B. Shower. Might not Mr. Goodman come in 


to them without your ſeeing him ? , 
Cock, It is poſſible ; but I don't think it was 


Mr. J. Rokeby. How then can you be poſitive 
that he was not there till my Lord of Aylesbury 
. went? | 

Mr. Soll. Gen, You fay you may be poſitive he 

was not there before my Lord of Aylesbury went: 


Can you be as poſitive now, that he was not there 


before Mr. Cook went ? 
Cock. 1 do not know when Mr. Cook went. 


Mr. Soll. Gen. How can you be then poſitive he 
was not there before my Lord of Aylesbury 
went ? 

Cock. There were no more than what dined 
there when my Lord of Ay/esbury went away. 

Mr. Conyers. Pray, Sir, let me ask you a * 
ſtion: Were you in the Room at any Time after 

Dinner? | 

Mr. Conyers. Pray, Sir, How many Times after 
Dinner, were you there ? | 
Cock. I believe half a dozen Times. 

Mr. Soll. Gen. And yet you do confeſs that Mr. 
Goodman. might come in after Dinner before my 


Lord of Aylesbury went, and you not ſee him? 


Sir B. Shower. Ay, but he could not ſtay there 
without his ſeeing him, if he was ſo often in the 
Room: You don't take Mr. Cock's Evidence right. 
Mr. Att. Gen. You named eight Perſons that 
dined at your Houſe: Did you know them all 
perſonally before that Day ? 

i _ Yes, my Lord, the moſt of them at 
caſt. | 

Mr. Att. Gen. Did they uſe to meet at your 
Houle? 


Ld 
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Cock. Commonly Sir Fobn Friend did o 
Week. Mr. Charnock 1 Ken when I was a 3 
and ſo I did Sir I illiam Perkins: The Reſt] knew 
by hearing their Names. | 

Mr. Att. Gen. Did you know them befl 
Day, ons p ask you 4 | 1 

Cock. J had ſeen Captain Porter ſeveral Ti 
before that Day ; but I cannot ſay at my 5 
Houſe. | | 

Sir B. Shower. Do you remember the Treaty a- 
bout the Hogſhead of White-wine ? 

Cock. Yes, Sir, very well. 

- Sir B. Shower, Were you by when my Lord of 


Aplesbury went away, and ſpoke with him about 
it 


Cock, Ves I was ; and told him I hoped h 
would buy the Wine fill. : mY 
Sir B. Shower. Can you be poſitive that any Bo- 
dy was there before my Lord of Aylesbury went 


away, that could ſtay there any Time, and did 


not Dine there? 

Cock. I believe not, Sir; for J came in half a 
dozen Times after Dinner, and I believe if I had 
heard Mr. Goodman's Name, or ſeen him there, I 
ſhould have remembred it; but I did not ſee any 
Body but thoſe that dined there. 

Mr. Cor per. Where was you when my Lord of 
Aylesbury went away ? Where did you meet him 
going away? | 

Cock. Upon the Stairs: Seeing my Lord of Ayles- 
bury and my Lord Montgomery coming down, I 
met them. 

Mr. Cowper. Where did you meet them? At the 
Middle, or the Top of the Stairs? 

Cock. My Lord of Aylesbury was at the Top of 
the Stairs. 

Mr. Cowpey. Did you meet him juſt coming out 
of the Room? 

Coch. Yes, Sir, I ſaw the Coach that was called 
for my Lord; and fo I went up Stairs, and met 
my Lord at the Top of the Stairs coming down. 

Mr. Soll. Gen. Now how can you be poſitive who 
was in the Room when he came out of the 
Room ꝰ | | 

Cock, T went up into the Room after my Lord 
of Aylesbury went away. | 

Mr. Soll. Gen. How long after my Lord of Ajles- 
bury went away ? 

Cock. It was preſently after. 

Mr. Soll. Sen. How long before my Lord of 
Aylesbury went away, had you been in the Room: 

Cock. I had been there juſt before. 

Mr. Serjeant Darnal. Call Thomas Peachy, (bv 
appear'd and was Sworn.) 

Sir B. Shower. My Lord, we ſhall prove that 
after the Plot broke out, and after Mr. Porter 
had made his Diſcovery, there was no Diſturb- 
ance of Mr. Cook till a good While after Charnock's 
Trial; and Mr. Cook was ſo far from being fenſi- 
ble, or conſcious of any Guilt, that he never ab- 
ſconded, but continued for three Weeks in his 
Father's Houſe, where he was taken by a Meſſen. 
ger. Pray Mr. Peachy will you tell my Lord, and 
the Jury, where Mr. Cook was taken, and when, 
and by whom. . 

Peachy. He was taken at his Father's Houſe by 
a Meſſenger, about Seven a Clock in the Morning: 

Sir B. Shower. What Day of the Week was it 
he was taken ? 


Peachy. 


* — 


. 
3, ; 


Peachy. Upon a Sunday Morning, in his own 
Room, in his Father's Houſe, at Seven a Clock in 


the Morning. 
Sir B. Shower. 


uſed to do ? 
Peachy. Yes ; and he went frequently abroad 


as he uſed to do, and did never abſcond from his 


Father's Houle. 
Mr. Serjeant Darnal. Pray Swear Mr. Tregaue 


na. (which was done.) 

Sir B. Shower. Mr. Treganna, Pray do you re- 
member how long after the Plot broke out did 
you ſee Mr. Coo? 3 

Tregauna. After Mr. Charnock's Trial, a Week, 
he was at my Chamber ; after the Plot broke our, 
he was concerned in a Trial at Hinchefter Aſſizes, 
upon an Iſſue out of Chancery, Mr. Nicholls was 
the Clerk in Court, and went down to manage it 
at the Aſſizes; and Mr. Cook came to me a Day 
or two after Miucheſter Aſſizes was over, and ask'd 
me if I had any News from the Aſfzes? This 
was long after the Plot broke out: And I remem- 
ber particularly, that I faw him twice after the 
Plot was diſcovered, at my Chamber. 

Sir B. Shower. Swear Mr, Nicholls, (which was 
done.) | 
Sir, Pray will you tell my Lord and the Jury 
what you know of Mr. Crok's appearing abroad 


after the Plot was diſcovered ? 
Mr. Nicholls. I was ſent down to the Trial: I 


was preſent, and did attend at two Trials indeed, 
and I ſuppoſe Mr. B. Potis may remember that 
1 attended at two Trials at iucheſter Aſſizes. 

Mr. B. Powis. Poſſibly you might, Sir: I can't 
tell all the Attendance at the Aſſizes. 

Mr Nicholls. And after my Return from // u- 

cheſter Aſſizes, Mr. Cook was with me ſeveral Days, 
both at my Office and Chaniber, and at his Fa- 
ther's Office : And I remember particularly, that 
he threatened me that I was in Trouble when I 
was at IVinchefter, and therefore I remember it 
very well. 

Sir B. Shower. Mr. Nicholls, you know Mr. Cook 
very well; pray what are his Morals? 

Mr. Nicholls. Upon Occaſion of the Cauſe in 
Chancery that went to Trial, I have had the 
Knowledge of Mr. (o five or fix Years; I always 
believ'd him to be as temperate a Man as ever I 
met with: I think in five Years Time I was not 
above once with him in a Tavern. 

Sir B. Shower. Did you ever hear him Swear ? 

Mr. Nicholls. No, never; nor vent a Curſe: I 
believe he drank as little as any Man, and was as 
godly a Man. I never heard him ſpeak a foul 
Word. 

Sir B. Shower. How do you know that, Sir, that 
he was ſo godly a Man? | 

Mr. Nicholls. Upon Occaſion of this Cauſe, I 
was ſeveral Times at Sir Miles Cook's, and at Mr, 
Cook's Lodgings there, and we were to go about 
Buſineſs, and after he was dreſs'd, he has made me 
ſtay while he went into his Cloſet and faid his 
Prayers. And he told me further, that he never 
went out of his Father's Doors without ſaying his 
Prayers; and I was forc'd to ſtay at the Door 
while he perform'd his Devotions, as he told me, 
and I believe he did. 

Mr. Serj. Darnal. Now, my Lord, we will 
call ſome other Witneſſes to prove his good Af- 
fection to his Country, how he continually deſired 
Succeſs to the Fleet, and to the Army. 
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Sir B. Steer. So that really he had an Averſion 


to it. 


Swear Mr. Hamaud, (which was dane.) 


Mr. Serj. Darual. Pray, Sir, will you give 
an Account what vou know of the Priſoner, con- 
cerning his Judgment, and concerning his Moral? 

Hind. ] have been for ſome Lime acquainted 
with Mr. Cook, the Priſoner at the Bar, and to the 
Beſt of my Obſervation, I always took him to bc 
a conſcientious Man, and I have heard him declare 
a French Force : And three 
or four Days before he was taken into Cuſtody, 1 
asd him what he heard of Intelligence > He taid 
he heard what was in the publick Prints, and heard 
no more, and knew no more; and he had a great 
Abhorrence of the Conſpiracy, and thought it a 
very monſtrous Thing. I never heard him ſpeak 
a diſreſpectful Word of the King's Perſon or 
Government in my Life. And I fay again, I have 
heard him ſeveral Times declare, in common Con- 
verſation, that he had an Averſion to Freuch 
Power, and he had a dread of it. 

Mr. Serjeant Darual. What have you heard him 
ſay about our Fleet, or Army ? 

Hamaud. My Lord, I have heard him 
much wiſh Proiperity and Succeſs to our Fleet. 

Mr. J. Rokeby. What Fleet, pray Sir. 

Hammond, To our Fleet, King Hilliamn's Fleet 
againſt the French. Things to this Purpoſe he has 
frequently ſaid. | 

Mr. Serjeant Darnal. Then Swear Mrs. Huut, 
3 _ done ) but ſhe was not examined. 

Ir H. Shower. My Lord, we leave it here. But 
I muſt beg the Favour, that if they give any new 
Evidence, and there be we may have 
Liberty to anſwer it. And I have an Obſervation 
or two to make when the Evidence is over. 

Mr. Att. Gen. My Lord, if they have done with 
their Evidence, I beg leave to obſerve, that there 
is ſomething ariſes upon that Evidence, that will 
way us occaſion to call a Witneſs or two more. 

y Lord, the firſt Witneſs which they call'd was 
Edwards, and he is in Cuſtody Suſpicion of 
High-Treaſon in Newgate, and he gives an Ac» 
count of ſome Diſcourſe that he had with Mr. Good- 
man; and for that, it will be neceſſary for us to call 
Mr. Porter again and Mr. De ia Rue, to ſhew that 
this Edwards, the Witneſs, as he is committed for 
Suſpicion of High-Treaſon, fo he was in the Con- 
Sy the Aſſaſſination; he was one in the 
Liſt that was brought back by Crauburne from 
Mr. Charnock to Captain Porter, as one of Char 
nock's Men, and he is in Cuſtody for it. Ihen as 
to the other Matter, they have called three Wit- 
neſſes to prove, That Mr. Goodman was not in this 
Place at this Time. The Council indeed opened 
it, that he was not at the Tavern till after my 
Lord of Aylesbury and my Lord Montgomery were 
— away; but their Evidence goes further, I hat 

was not there at all: And the Maſter of the 
Houſe ſays, he was not there to his Knowledge 
at any Time. 80 that if their Evidence prove 
any Thing, they prove that he was not there at 
all; they do not remember that they faw him 
there: So that the ion will be, whether Mr. 
Goodman was there at that Time, and it will be 
— call Mr. Goodman again, and Mr. Porter, 
to confront theſe Witneſſes, who will tell you 
when he came in : And particularly as tomy Lord 
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of Aylesbury, that he went with him to the Stairs- 
head, and my Lord would not let him go further, 
but he went back again when my Lord of Avles- 
Fury went down Stairs. We will begin with the 
Witneſſes, as to this Edwards. : 


Swear Mr. De Ia Rue, (which was done.) 


Mr. Con vors. Mr. De la Rue, Pray do you know 
M. Edwards that was here? 

Mr De Ia Rue. He goes by ſeveral Names ; TI 
know him by the Name of Douglas: And laſt 
Ad ey I came into the Preſe-Zurd, and ſaluted 
him by the Name of Douglas, and he ſaid he had 
taken his own Name again, by which he was 
known at St. Cermains, and that was Edwards or 
Richards, as J remember, or ſome ſuch Name. 
Mr. Conyers, When was he at St. Germans. 

Ir. De la Rue. About three or four Years ago. 
Nr. Conyers, Pray look upon him, ſee if you 


know him. 


Mr. De la Rue. I know him very well, there he 
ſtands, that is the Perſon in the black Wig; he 
was reputed at St. Germains to be my late Lord 
Diundee's Chaplain. | 

Mr. Att. Cen. What Name did he go by at 
St. Germans. 

Mr. De Ja Rue. I can't very well tell: But he 
ſaid he had taken hisown Name again; and I think 
he ſaid it was Edwards or Richards. 

Mr. Conyers. Did he go formerly by the Name 
of Douglas? 

Mr. De la Rue. Yes, here in England: Mr. 
Porter knew him to go by that Name. 

Mr. Att. Gen. What elſe do you know of him? 

Mr. De Ia Rue. The Liſt that Mr. Cranburne 
carried from Mr. Porter to Mr. Charnock, and which 


he brought back again from Mr. Charnock to Mr. 


Porter, had in it, among the other Names, the 
Name of Douglas, which I underitood to be that 
Gentleman. 

Mr. Att. Gen. Did he go by that Name at that 
Time? 5 

Mr. De Ia Rue. Yes he did. 

L. C. J. Treby. Pray repeat that again, Sir, that 
we may underſtand it, and ſee whether it be Evi- 
dence. - 

Mr. De la Rue. Why, Sir, the Liſt that Mr. 
Cranburne brought from Mr. Charnock to Mr. Por- 
ter, at the Foot of the Liſt which Mr. Porter had 
ſent to him, there were other Names written, as I 
believe, in Mr. Charnock's Hand, and among thoſe 


| Names there was the Name of Douglas, which I 


underſtood to be this Mr. Edwards, as he calls 
himſelf. And moreover, when Mr. Porter went 


out of Town, going to Doctors Commons, I called 


at Mr. Charnock's, and he had a great deal of Com- 
pany with him, four or five 'Troopers, and among 
the Reſt this Edwards or Douglas was there ſitting 
by him. Here is a Gentleman that I ſee upon the 
Bench, I think he is a Scotchman, that knew him 
at St. Germains as well as I. I think his Name is 
Mackdonnel. | | 
Mr. J. Rokeby. What Countryman did you take 
this Edwards to be? | 
Mr. De la Rue. A Scotehman, and Chaplain to 
my Lord Dundee that was killed in Scotland. 
Mr. Serjeant Darnal. Did you ſee this Gentle- 
man in France, Sir? 
Mackdcnmel. I never was in France in my Life. 
Mr. Att. Gen. You can't ask him the Queſtion : 
0 
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You know it tends to make him either 

excuſe himſelf of a Crime. Pray call 1 
again. But in the mean Time, till he comes 
well examine Mr. Goodman, becauſe he is here. 
Mr. Goodman you were by, and heard what theſe 
Prawers faid concerning your being at the O14. 
King's-Head in Leaden- Hall. ſtreet that Day 
Pray give an Account when you came in _ 
ther you ſaw my Lord of Aylesbury, and what 
paſſed between you at my Lord of Aylesbury's - 
going away ? 

Mr. Gcodman. Mr. Porter brought me up; ang 
when I came in they were all ſitting ; and after 
Salutation I fat down: And when they had con- 
ſulted ſome Time, they came to a Reſolution, as 
I have told you already. The Fellows are 5 fin 
in the Right of it, that my Lord of Aylesbyry and 
my Lord Montgomery went away firſt ; for I took 
my Leave of them at the Head of the Stairs, Says 
my Lord of Aylesbury to me, Pray avoid Cere- 
mony, we will go away privately as we came, in 
a Hackney-Coach. And as to the Maſter of 'the 
Houſe, who ſays, he does not know me, I have 
dined ſeveral Times there; four or five Times 
with Sir 7% Friend: And one particular Pay 
above all the Reſt, I remember J was not --lj 
and I went down Stairs to the Bar, and ſaid [ 
pray can you get me a little Brandy. He laid 
yes; he would help me to ſome of the Beſt in 
Englaud, And he brought me up ſome which 1 
liked very well ; and thinking he had a Quantity 
of it, I ask'd him what I ſhould give him a Gal- 
lon for a Parcel. But he faid, he had but a lit- 
tle: And J am ſure he has ſeen me there five or 
ſix Times. 

Mr. Att. Gen. Then ſet up that Mafter of the 
Houſe Cock again, (which was done ) 

Come, Sir, You hear what Mr. Goodman has 
Sworn, and mind it; you are upon your Oath. 
You faid juſt now, that you never ſaw Mr. Good+ 
man before. | 

Cock. No, upon my Word, Sir: I don't know 
that ever I ſaw him before. $ 

Mr. Att. Gen. Do you remember nothing of 
his being with Sir Fobz Friend at your Houſe ? 

Cock, No, upon my Word, Sir. 

Mr. Att. Gen. Nay, you are upon your Oath, 
Nor do you know nothing of your giving of him 
Brandy ? 

Cock. No, upon my Oath, I do not remember 
any ſuch Thing. | | 

Mr. Att. Gen. That is a very ſafe Way of Swear- 
ing, I profeſs. 

Mr. Conyers, He remembers the particular 
Time when he was Sick, and you offer'd to {ell 
him ſome Brandy. 

Mr. Att. Gen. No, he ask'd him what he ſhould 
give him for it a Gallon. But, Mr. Cock, did you 
ever ſee Goodman in your Houſe ſince my Lord of 
Aylesbury and they were there ? 

Cock. No, upon my Word, Sir, I did not : 
And I never had but two Gallons of Brandy in 
my Life at a 'Time : And I never had any Cask, 
or any Thing of that Nature, to ſell any out of. 

Mr. Att. Gen. Who uſed to be with Sir Jun 
Friend at your Houſe ? 

Cock. There uſed to be Mr. Richardſon, and 
Juſtice Caſh, and Col. Caſh. 

Mr. Goodman. Mr. Richardſon was there that 
Day : I could almoſt have remembred the parti 


cular Day, but I cannot be poſitive ; only we 
| were 


1 596. 0. B 0 
were in the fame Room where the Conſultation 
was, at the further Part of the Room. | 

Mr. J. Rokeby. You Friend, the Maſter of the 
Houle, you hear what Mr. Goodman ſays: He ſays 
he was with SirZ0hnFriend at your Houſe, and being 
not well he ask d for ſome Brandy, and you told 
him, you'd give him ſome of the beſt in England. 
And he propounded to you then to ſell him ſome 
of it ; but it ſeems there was no Bargain made. 
Do you remember any ſuch 'Thing of one that 
was with Sir Fohn Friend, that ſpoke of buying 
of Brandy when he was fick ? 

Cock. No, upon my Word I do not. | 

Mr. Att. Gen. Then ſet up Mr. Porter (who 
cod up.) Pray Mr. Porter, look upon that Man 
in the Black Peruke ; what Name did he uſe to 

o by ? 
. Mr. Porter. He uſed to go by the Name of Ed- 
wards, | 

Mr. Att. Gen. Had he any other Name? 

Mr. Porter. Yes, Douglas. 

Mr. Att. Gen. He has ſo many Names, that we 
don't know which is his true Name. Mr. Porter, 
pray what elſe do you know of him touching his 
being concerned in the Conſpiracy ? 

Mir. Porter. J know not any thing of my own 


Knowledg&,; but his Name was put down in the 
Liſt car Wig har ſent me of his Men, and 
Mr. De la Rue read his Name there. 


Mr. Soll. Gen. Mr. Porter, you were a Witneſs 
upon the Trials of Sir Fobu Friend, and Sir Wit 
liam Perkins ; did you give Evidence that Mr. 
Goodman was in the Room at the ſame Time when 
the Conſultation was ? 

Mr. Porter. Yes, Sir. 

Mr. Att. Gen. Well, you hear that theſe People 
have ſworn, that Mr. Goodman did not come till 
my Lord of Aylesbury went away; nay, indeed, 
that he was not there ar all. 

Mr. ?:-:er. My Lord, upon my Oath he was 
there betore my Lord Aylesbury went away, and 
Mr. Gcodmon bowed, and took leave of my Lord 
as he went out of Doors. 

Mr. Att. Gen. What time did my Lord of Ayles- 
bury go away ? | 

Mr. Porter. It was about an Hour and a Half, 
or two Hours after Dinner, and he was in the 
Room when my Lord went away, for he took his 
Leave of him at the Door. 

Mr. Cowper. Do you remember the Manner of 
Mr. Goodman's coming in? 

Mr. Porter. Mr. Goodman ſent up his Name ro 
me, and I told the Company, and promis'd for 
him, that he was a very honeſt Man, and much 
in King Fames's Intereſt ; and then with their 
Conſent I went down and brought him up. 

Mr. J. Powell. How long time do you think 
there was between Mr. Goodman's coming in, and 

my Lord of Aylesbury's going away? | 

Mr. Porter. I cannot tell that, I do not remem- 
ber exactly how long it was. 

Mr. J. Powell. Was it a quarter of an Hour, or 
half an Hour ? 

Mr. Porter. A great deal longer, for we had diſ- 
courſed of the whole Buſineſs after Mr. Goodman 
came into the Room. 

Mr. Conyers. How long were they there after 
Mr. Goodman came in ? 

Mr. Porter. It was very near two Hours after he 
came in, before they went away ; they did not go 
away till fix a Clock, and he came in at Four as 
near as I can remember. | 
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Mr. Att. Gen. Then, my Lord, we have done. 

Sir B. Shower. Then I beg the Favour of a Word 
or two, my Lord, May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, I am of Coun- 
cil in this Caſe for the Priſoner at the Bar, and 1 
muſt beg your Lordſhip's Fatience, and your Fa- 
vour, Gentlemen, to make a few ations up- 
on the Evidence that has been given ; for we hum- 
bly inſiſt upon it in point of Law, that here is 
not ſufficient Evidence before you to convict the 
Priſoner. You are, Gentlemen, to have reſpect 
and regard to your Conſciences and the Oaths 
which you have now taken, to give a Verdi 
and make true Deliverance between the King, and 
the Priſoner ; you are not to go according to your 
own private Opinions, nor according to publick 
Fame, nor according to common Report, nor ac- 
cording to the Verdicts in other Caſes, nor ac- 
cording to the Confeſſions or Dying Speeches of 
Criminals who have been Executed, whether made 
by themſelves, or by others for them, but you are 
to go by the Teſtimony of Credible W itneſſes, 
and if you have not the Evidence of two Credi- 
ble Witneſſes before you, my Lords the Judges 
will inform you how the Law ſtands. That by 
the Statute of Edward the Sixth, and the new 
Statute for Trials of Treaſons, there muſt be two 
Witneſſes to prove the Priſoner guilty of the O- 
vert-Act of the Treaſon that is laid in the In- 
2 7 —— 1 have been — Cre- 
dible Wi uced before is · 
ſtion that vou are to conſider — 1 — 
Conſcience ; that is, whether you are fatisfied 
here be two ſuch as the Law requires. The Que- 
ſtion is not meerly whether Mr. Cook be guiky, 
but whether in your Conſciences he be legally 
proved guilty ; whether there be Evidence to a- 
tisfy your Conſciences, according to the Laws of 
the Land, that he is guilty ; and we inſiſt there 
is not ; and therefore I beg leave to recapitulate 
what has been ſworn againſt him, that we niay 
ſee how far it reaches, and wherein it is de- 
fective. 

Gentlemen, Mr. Porter he ſwears that about 
the Beginning or middle of May, he cannot tell 
which, there was this Meeting at the Old-King's- 
Head Tavern in Leaden- Hall-fireet ; in which, I 
wou'd obſerve to you, that he confines himſelf to 
a certain Month ; the Reaſon is very plain, and 
therefore I ask'd him whether it was not in Apr; 
for if he had ſaid it had been then, there had 
been no danger to the Priſoner, becauſe of the 
Act of 2 therefore he was careful to 
fix it in May ; an he would not lay it in June, 
for the 'Tenth of Zune is a famous Day; and t 
or ſoon after Newgate had him ; he was confin 
there for a Riot on that Day, and fo they have 
reſtrained it to a Month, and the only Month 
that he is capable of ſwearing to, as to any AR 
done the laſt Year till they came in — 4 to 
the Aſſaſſination Plot, which the Pri is not 
accuſed to have had any Concern in; but it 
ſhou'd ſeem he cannot tell what Day of the Week, 
or of the Month, but about the Beginning or the 
Middle of May Eight Perſons dined at this P 
and then after Dinner Mr. Goodman came in, 
they diſcourſed about this Matter. 

ir, Gentlemen, we inſiſt upon it, that it is 
very improbable that 1 Proteſtants of pious 
Converſation and orals, ſhould agree, as 
he ſays, to ſend ſuch a Meſſage to the late King, 
to invite over a French Popiſh Force; we may 
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caſily ſee the horrid and miſchievous Conſequen- 
ces that wou'd have followed ſuch a Practice, ſuch 


as muſt affect every Eugliſo- mam with a Concern, 


ſo that it is improbable a Man of Virtue and 
Piety cou'd engage in ſuch an Enterprize ; and if 
it be improbable, you will never believe it, un- 
les the Conviction or Proof be irreſiſtible : And 
if you have any other Reaſons to diſtruſt this 
Man's Truth, then we hope you will go upon the 
Side of Probability ; and not let popular Preju- 
dice, Common Fame, or any Thing elſe but le- 
gal and undeniable Evidence have the Aſcendant 
over vou. If you are not fatisfied that Mr. Cook 
did aſſent (as from the Character of the Man it is 
not probable he ſhou'd) to ſend* Charnock into 
France, to perſwade King Lewis and King James 
to ſend Ten Thouſand Men to invade our Coun- 
try, then he is not guilty. 

In the next Place, Gentlemen, he is not guilty 
we ſay in the Eye of the Law, if they have not 
two W itneſſes; and for that we ſay you have but 
one, or but one that is to be believed; and if you 
have but one that is to be believed, that in Law 
is but one, and conſequently my Client is not 
guilty; ſo the King's Council agree, that if there 
be but one Witneſs, he cannot be convicted, the 
Law is plain in the Caſe. Now to make it out 
that here is but one Witneſs at moſt, we have 
offered you ſeveral Objections, and made them 
out by Evidence, àgainſt the Teſtimony of Mr. 
Goodman ; that he is not a Perſon fit to be be- 
lieved ; and if he be out of the Caſe, then does 
Mr. Porter's ſtand alone, and all will amount but 
to one Witneſs, ſuppoſe it ſhou'd be granted that 
his Teſtimony were true. 

Firſt, We have read a Record of Conviction 
againſt him, of a Crime, one of the Greateſt next 
unto Treaſon, that is known in our or any other 
Law. That he hired a Man to poiſon two Dukes, 
Branches of a Noble Family, to which he had ſuch 
great Obligations, as all Mankind do know, and 
he himſelf cannot but acknowledge; and if there 
were not that Aggravation in it, of his Obliga- 
tions to that Family, yet to lie in wait to Murder 
and Poiſon, is ſuch an Offence as any Age can 
ſeldom ſhow the like. And the Objection is not 
ſo very eaſily anſwered as they would have it; 
nor can it be ſo ſoon paſſed over as they think, 
by faying He is a Witneſs of a Confederacy with 

which the Priſoner is accuſed, a Crime greater 
than the Thing objected. It is true, none can 
bear 'Teſtimony in ſuch a Buſineſs, but he that is a 
Party: But, we ſay, if theſe Perſons who come 
and ſet up themſelves for Witneſſes, were not 
probi Homines, and did not appear to be Perſons of 
indifferent Credit between Man and Man, and did 
not ſtand impartial in the Eye of the World in 
other reſpects before, then they are not be be- 
lieved, as to what they charge themſelves and 
others to be guilty of. Now, if Mr. Goodman 
ſtand convicted of ſuch an Offence as this that is 
alledged againſt him, tho' he is pardoned by the 
Act of Parliament, or Satisfaction acknowledged 
upon the Record, though it be even the very next 
Term, yet that does not purge him from the In- 


famy and Diſgrace, or from the Imputation of 
lowed him out of the Room ; and the Maſter 


being concerned in ſo Villainous a Deſign. It is 
impoſſible that he ſhould be a good Witneſs that 
wou'd be engaged in ſuch a Matter, eſpecially 
when we have thoſe various Witneſſes, and ſuch 
a concurring Teſtimony, that what he has Sworn 
is a blojutely falſe. | 
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Gentlemen, if there were nothing but his own 
Teſtimony in the Caſe, there would be no Queſti- 
on at all in it: And as to Capt. Porter's Teſtimo- 
ny about his being there, we have produced three 
Witneſſes, who, if they be of Credit, then Mr. 
Goodman is not to believed, but is falſified 
throughout ; for, it is not the Queſtion, whether 
Mr. Coch went away before the Conſultation and 
the Reſolution ; for if my Lord of Aylesbury, or 
my Lord Mcntgomery went away, Mr. Groauman 
is falſified in that, and conſequently you ought 
not to believe him in the reſt ; for he actually 
ſears, that my Lord of Aylesbury, my Lord 
Mcontgomery, and thoſe other Gentlemen, were all 
preſent, and at the Conſult, and did conſent and 
agree to the Reſolution, by uſing theſe Words ; 
Tes, you may; Tes, you may. Now, we ſay, there 
are three Witneſſes that ſwear, That my Lord of 
Aylesbury was gone before he came there. I do 
not care whether he came there, or not; that is 
not material : For if there were no Body there 
when my Lord of Aylesbury was there but thoſe 
that were at Dinner, then Mr. Ghodman was not 
there at any ſuch Conſultation, as they would in- 
ſinuate was at that Time, in that Place, and that 
Company. 

My Lord, we have proved to y r. Cook's 
Abhorrence and Declaration, whieß we think, 
ought to go a great Way in Satisfaction of his In- 
nocence, at leaſt to induce you to the favourable 
Side ; for, Gentlemen, you are not brought hi- 
ther to Convict a Man only, but to 'Try and Ex- 
amine him ; and it is your Duty to Acquit, as 
well as Convict, according as the Evidence ſtands : 
It is your Duty to go according to your Conſci- 
ences, and to declare whether he be Guilty, or 
not Guilty, upon the Evidence you have before 
you: You are to examine the Truth of the Fact 
in all its Circumſtances, and upon your own Con- 
{ciences to declare, whether he is Guilty or not 
Guilty; now we propoſe it to you, and ſubmit it to 
your Conſciences, that here are three Witneſſes, 
that ſpeak upon their Oaths, againſt whom there 
is no Objection, that ever they were guilty of ly- 
ing in wait to Poiſon any Body, nor in any Plot 
for an Aſſaſſination, nor any Conſpiracy for in- 
viting an Invaſion from France, nor any other 
Objection againſt them, but they ſtand upright 
in the Face of the World, and they three wear, 
That he was not there at that Time. The An- 
{wer that we expect, is, That he might be there, 


and they not ſee him: And becauſe it was poſſi- 


ble he might be there, and they not ſee him, 
therefore it is no Evidence : But, my Lord, be- 
cavic it may be ſo, is no Evidence that it is ſo; 
that's no Object ion; for you will take it as the 
Nature of the 'Thing will afford, and the Matter 
itſelf allow. Now there can be no better Evidence 
than this; that they went in and out continually ; 
the Drawers, and the Maſter of the Houſe five 
or ſix Times himſelf, were in the Room, and 
they ſay, there was no ſuch Perſon there. Why 
then it is very improbable, if not impoſſible, that 
any ſuch Man ſhould be there. The one ſwears, 
he came down from my Lord of Aylesbury juſt 
before he went away; and another ſays, he fol- 


ſays, that he met my Lord of Aylesbury at the 
Stairs-head. All which falſifies Mr. Goodman in 
that Particular, that he was with my Lord of 


Aylesbury at the Stairs-head, when he went away. 
Theſe 
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Theſe are incompatible ; and if we falſify him 
in any one Thing, he is not to be believed in any 
other. 

Then, Gentlemen, we offer to nur Conſidera- 
tion an Anſwer to another Objection: They ſay 
theſe Witneſſes ſeem to ſwear, that he was not 
there at all. We are not concerned whether he 
was there aſterwards, or not: If you are fatisfied, 
that he was not there, as our Witneſſes ſwear, 
while my Lord of Aylesbury was there, that's 
enough. But then they make an Objection, how 
comes the Maſter of the Houſe to remember my 
Lord of Aylesbury's going away, more than any 
Pody elſe > Gentlemen, you know the Nature of 
the Thing ſhows, not only that it was more pro- 
bable the Maſter of the Houſe ſhould make his 
Obſervations near the Time of Dinner, rather 
than afterwards' at Night, when there is more 
Hurry : But it is more probable he ſhould take 
notice of it from rhe Quality of the Perſon, from 
the Diſcourſe he had with him about the White- 
wine, which was a good Medium to refreſh a 
Vintner's Memory, it being a Matter in his own 
Trade, and that might make him call it to Mind. 

Therefore, Gentlemen, we think theſe three 
Witneſſes ſtand free and clear in their Credit ; and 
being fo, are inconſiſtent with Mr. Goodman's Te- 
ſtimony; and, we hope, in favour of Life, the 
Credit inclines on their Side, eſpecially when the 
> 26a is, whether a Man ſhall be executed for 

reaſon who never fled for it, who was never 
charg'd with any Treaſon or Treaſonable Practices 
before ; nay, not ſo much as with any particular 
Crime or Immorality : And whether three Wit- 
neſſes ſhall be believed, againſt whom there is no 
Obje&ion, rather than Two, againſt One of 
which there are ſuch Objections. 

My Lord, we are not now debating or attack- 
ing the Evidence of the Plot, or arraigning the 
former 1 againſt the Conſpirators that 
have ſuffer d; but, Gentlemen, we are putting 
you now upon a ſerious Enquiry, (as God and 
your own Conſciences ſhall incline you) whether 
our Client be guilty or not guilty upon this Evi- 
dence ; that is, whether Mr. Goodman ſwears true, 
or not. We hope that we have given you ſuffi- 
cient Satisfaction, that upon Mr. Goodman's Part 
the Evidence is inſufficient ; and we hope you will 
accordingly find our Client not guilty. 

Mr. Att. Gen. If Mr. Ccok have any thing to ſay 
warm I defire he may ſay it now, before we 

gin. 

Sir B. Shower. No, pray go on, Sir, 

L. C. J. Treby. Mr. Cook, wou'd you ſay any 
'Thing your ſelf, before the King's Council ſum 
up ? | 
Piel. The little I have to ſay, my Lord, I'll 
{ſpeak now, or by and by, which you pleaſe. 

L. C. J. Treby. You muſt do it now, becauſe aſ- 
ter they have ſumm'd up, there is nothing more 
to be ſaid by you. 

Cook. My Lord, I thank God, I have lived, a 
Life, I hope, as good as any Man, and have of- 
ten received the Bleſſed Sacrament ; I have done 
it conſtantly, and ſhall do it ſpeedily, by the 
Grace of God, as ſoon as I can have a Miniſter 
come to adminiſter it to me. I did offer it to my 
own Father, when he came to me, and told me, 
If I would confeſs this Thing I ſhould not come to 
Trial : I told my Father, I would not for Ten 
Thouſand Worlds take away the Blood of an in- 
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nocent Man to fave mine. I thank God, I am 
in a very good Way to die; I have, for at leaſt 
this laſt Year, frequently received the Bleſſed Sa- 
crament ; and how I have liv'd, every Body in 
the Court that knows me can tell my Life and 

verſation has been as regular as any Man's, and I 
am as ready to die to-morrow, if Occaſion was for 
it (I thank God) as any one ; I will receive the 
Bleſſed Sacrament upon it; and it is not for Life 
that I would do any Thing that is wrong or un- 
Juſt : I do love my Nation, and I love the Quiet 
of the Nation ; I never was for diſturbing the 
Government that now is; and I ever was againſt 
Foreign Forces or an Invaſion, for I never thoughe 
of one, or heard of it, but with Abhorrence and 
Deteſtation : And I do aſſure faithfully, I ſhou'd 
be ſorry to diſparage Mr. Porter's Evidence, be- 
cauſe I would have every Body that was concern- 
ed in that Horrid and Barbarous Crime to ſuffer ; 
in God's Name, let them all ſuffer. I thank God, 
I never knew any Thing of it, nor of a Frencb 
Invaſion : And 1 would fay more of it, but that I 
would not hurt Mr. Porter's Evidence, whoſe Diſ- 
covery of that bloody BuſineG has done fo much 
Service. As for Mr. Goodman, as I hope to re- 
ceive the Bleſſed Sacrament, and may I periſh 
when I do it, if I ſpeak an Untruth ; I would 
not for any 'Thing, no, not for the Good of my 
Country, have innocent Blood ſpilt; I would hy 
down my Life to ſerve w7 Country, but I would 
not have my Blood be lightly loſt ; and how lit - 
tle a Man ſoever I am, my Blood will lie as hea» 


vy upon the Nation as any the weightieſt Man's 
can do, I do not doubt your Lordſhip's Juſtice, 
nor the Jury's, but I pray, my Lord ſerve 3 


* 

though it is uſual not to own Things at the Bar, 
yet 1 do not make this Denial as of Courſe, but 
out of Truth; and I aſſure you, in the Preſence 
of the whole Court, if I ſhould ſuffer for this, I 
muſt at my laſt Moments either confe6 or deny 
ſomething : And, 1 fay, I do aſſure, in the Pre- 
ſence of the whole Court, and 1 will take the 
Bleſſed Sacrament upon ir, that I muſt, at 
Death, deny this whole Matter, and that ever 
did fee Mr. Goodman at all there; I do not think 
I ſaw him; I do not remember I faw Mr. Cood- 
man at all, except once in Germain»ſfreet, when 
the Coach broke, and that muſt be but in pa 


by neither, and he would have hurt or kilPd the 


Coachman, and we kept him from it; and 1 
walk'd with him half the of Germain 
ſireet, before I knew who Mr. Goodman was. If 
ever a one of thoſe Gentlemen, that are Men of 
Credit and Honour, can fay I was any ways ſo 
inclined, or that they ever ſaw me, or knew 
me, that I ever bought a Piſtol or a Blunder» 
buſs, or the like, may God fink and ftrike me 
dead ; and the Beit Sacrament, which | intend 
to receive, be my Curſe and Damuation, if 1 
knew of King Thames Coming, till after the whole 
Town rang of it: I had no Hand in the Invaſi- 
on; and, beſides my Abhorrence of introducing 
foreign Force, I deſire your Lordſhip and the Ju» 
ry to conſider the Circumſtances of my Caſe, 

I had but a very fmall Allowance from my Fa- 
ther, and therefore it is not ble I ſhou d 


take upon me to join with my of Ayle sbury, 
and my Lord Mum gomery, and thoſe other Gen- 


tlemen, to ſend Mr. Charnock into France, to in- 
vite over a Foreign Force: And I call God to 
witneſs I had no in it, 1 beg your He 
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ſhip's Pardon for all this Trouble; I would not 
hurt Mr. Porter's Evidence, for the Reaſons that 
1 have told you; but this is for my Life, and I 
don't ſo much value that as I do Truth and Since- 
rity ; and I ſhall receive the Blefſed Sacrament, 
if I die, that I never did do ſo. Indeed I never 
did take the Oaths, nor did I ever retuſe them, 
becauſe they were never offer d me ; but I wou'd 
take the Oaths now if they were offer d me. My 
Lord, I beg your Pardon for this Trouble. 

L. C. J. Tel. Have you done, Sir? Have you 
faid all you would iay ? | 

Cook. Yes, my Lord. | | 

L. C. J. Treby. Then, you Gefitlemen of the 
King's Council, will you conclude ? 

Mr. $o/]. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Council in 
this Caſe for the King, and I could have been 
very glad that this Gentleman's Defence that he 
has made had been ſtronger than in Truth it has 
been : And I ſhould have been very glad too that 
his Council had been able to have made it better 
for him; but that he and they may be ſatisficd as 
anuch is done as the Caſe will bear; they have 
had all the Liberty in the World to make his De- 
fence they could defire, nay, more than in Strict- 
neſs could be allowed them. | 

Gentlemen, our Evidence is very poſitive a- 
gainſt the Pritoner at the Bar, and for the higheſt 
Crime that rhe King's Subjects can be guilty of, 
by the Confeſſion of the Gentleman himſelf and 
of his Council. We have, I ſay, two poſitive 
Witnefles againſt him; they ſay they are not le- 
gal oncs : I muſt own, if we have not two Wit- 
neſſes, we have never an one; for whatſoever 
falſifies Mr. Goodiman's Teſtimony, falſifies what- 
ſoever Mr. Porter has ſworn. Now, the Evidence 
that Mr. Porter has given againſt him, is this: 
He ſays, There was to be a Meeting at the King's- 
Head Tavern in Leaden-Hall-ſreet, and there 
they conſulted of the Methods to bring back King 


ames hither ; and it was thought the beſt Way 


to {end to King James to invite the French King 


to ſend 1000 Horic, 1000 Dragoons, and 80 


Foot, to Land here in this Kingdom, where they 
would meet him with 2000 Horſe. They pitch'd 
upon a very proper Meſſenger, Mr. Charnock, a 
Perſon that has been attainted, and has ſuffer'd 
for High-Treaſon; he was to be ſent into France 
upon this Errand ; Mr. (, the Priſoner at the 
Bar, was one of the Perſons that were there at 
that Time, and he was conſenting to this Meflage ; 
and Mr. Porter gives you a particular Token re- 
lating to the Priſonèr, for he remembers the Pri- 
ſoner did kneel upon the Chair, and lean'd his El- 
bows.upon the Table when he conſented. 

Mr. Porter goes further, and tells you, That 
Mr. Charuock would have another Meeting, to 
know and ſce whether all the Company were of 
the ſame \iind they had been; and, That after- 
wards they met at Mrs. Mowntjoy's Houſe, and 
there the Friſoner at the Bar was preſent, and con- 
ſenting to the ſame Thing : 'Thereupon Mr. Char- 
nocꝶ went into France, and came back again, and 
ſaid, The French King could not ſpare ſo much 
Force. Mr. Goodman gives the ſame Evidence 
that Mr. Porter had given: It's true, he was not 
at Mrs. Mountjoy's Tavern, but he tells you with- 
al, He ſpoke with Mr. Charnock when he came 
back from France, and cCharnock return'd him the 
ſame Anſwer he did to Mr. Porter, That the French 


King could not ſpare ſo many Forces. This is the 


Evidence in ſhort, Gentlemen, that is given a- 

gainſt the Priſoner ; and if this Evidence be true 

then is he guilty of the Crime for which he is in. 
dicted. . 

Againſt theſe Mitneſſcs they have produced 

7 


firſt, a Record of Conviction againſt Mr. Goodman, 


and that was for Hiring one Amvydei to no; 
the Duke of Grafton, a the Dube of 3 
berland: They have produc'd the Record, where. 
by it appears, he was Convicted, and Fined 1000 / 
and was to find Security for his good Behaviour 
during Life; and he was to lye in Priſon till the 
Fine paid, and Security . given : But it hap- 
pens, in that very Record it appears there was Sa- 
tistaction acknowledg'd upon that, even the ver 
next Term; and that gives a great deal of Suſpi- 
cion to believe, that the Evidence that was given 
was not much credited; for, tho' the Council for 
the Priſoner has ſaid, that it was the Payment of 
the 1000/7, that was the Satisfaction; no, it is not 
ſo, it is a Satisfaction of the whole Judgment, for 
finding Security as well as the Fine. 'They ſay he 
was not able to pay the Fine, and there is nothi 
appears of the other Parts of the Judgment beins 
complied with, but the whole Judgment is ſet a 
ſide. 

ut all this does not make a Man 19 Legal Wit- 
neſs; if they thought this Conviction tended to 
ſer aſide his Evidence, they would have produc'd it 
at another Part of the Trial, then where they did: 
That is, when Mr. Goodman was firſt call'd to be 
ſworn as a Witneſs, then they ſhould have 
produced this Record, and faid he had been no 
Witneſs : But they knew well enough that that 
was no Exception againſt the Legality of his Evi- 
dence, but tends only to his Credit, and nothing 
elſe. Now, tho' it be a black Crime to endea- 
vour to poiſon another, yet that does not totally 
deſtroy any Man's Credit ; if it did, then the other 
Gentleman, Mr. Porter, has confcis'd himſelf guil- 
ty of a greater Crime then that for which Mr. 
Goodman is convicted by this Record; for, he 
owns himſelf one that was in that Deſign of Aſſaſ- 
ſinating the King. And Mr. Goodman owns him- 
ſelf too guilty of a greater Crime then what's 
objected to him, which is that of High-Tteaſon ; 
and I hope, if he may be believed, when he owns 
himſelf guilty of High-Treaſon, which is a greater 
Crime than Poiſoning a private Subject ; or guilty 
of ſuch a Deſign as the Aſſaſſination of the King, 
which Mr. Porter has charg'd himſelf with, and 
notwithſtanding which, they have not offer'd that 
as an Exception againſt Mr. Porter's Evidence, 
(for they very well know, his Evidence has been 
receiv'd, and credited : ) Mr. Goodman may be 
credited, tho* guilty of the Crime objected to 
him: And the conſtant Practice in all Trials ot 
this kind hath been, that it does not take away 
the Witneſs's Evidence, however it affects his 
Credit, which in this Caſe is ſupported by the 
concurrent Teſtimony of Mr. Porter. And fo 
then, I lay, we have two legal Witneſſes (not- 
withſtanding all the Exceptions) to prove Mr. 
Cook guilty of the Crime for which he is in- 
dicted. 

Then they go on further, and produce other 
Witneſſes : Firſt, they produce one Edwards, 4 
Perſon that is committed for High-Treaſon him- 
ſelf, and under Suſpicion of his eu to be one 
of thoſe that was to have a Hand in the Aſſaſſina- 
tion ; but his Evidence goes no further, then that 
Mr. Goodman. told him he was to be a Witneſs a- 

gainſt 
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gainſt Mr. Cook, and either he the Witneſs, or 
Mr. Cook muſt ſuffer ; and, That it was a fooliſh 
thing to be hang'd. My Lord, there is nothing 
at all in this Matter that tab es away Mr. Goodman's 
Evidence: It is very plain Mr. Goodman had for- 
feited his Life, and muſt do ſomething to ſave it, 
and I think he could not do a better Service to 
entitle himſelf to the King's Mercy, then to dii- 
cover thoſe that were equally guilty with himſelf. 
Twas his Duty to have done it, if he had not 
been in Danger; and if he ' hath done no more 
then what was his Duty, I hope that is no Objec- 
tion againſt his Teſtimony, 

They have produced likewiſe a Drawer of the 
King's-Head Tavern, one Crawford, and he ſays, 
he attended in this Room while this Company was 
there. But then he goes a little further than the 
Council, or the Priſoner would have had him ; 
for they called him to prove that Mr. Goodman 
was not there when my Lord of Aylesbury, my 
Lord Montgomery, and Mr. Cook were there. But 
when the Drawer comes, he knows nothing of 
Mr. Gcodman's being there at all: He ſays, Mr. 
Cook was there, but not Mr. Goodman; and yet 
he does acknowledge, that Mr. Goodman might 
be there, and he not ſee him come up. He ac» 
knowledges he attended upon other Company as 
well as this; ſo that it is plain in the Nature of 
the Thing, and his own Confeſſion, that Goodman 
might be there. This cannot take off the poſitive 
Evidence of Mr. Goodman, and Mr. Porter, who 
both ſwear, That Goodman was there. 

But then they produce another Drawer, and 
that is one Huntly ; and he gives the fame Ac- 
count, only indeed he ſays; He was there all the 
while they were at Dinner: But that is nothing, 
becauſe it is acknowledg'd both by Mr. Porter, 
and Mr. Goodman, That he was not there at Din- 
ner-Time, but he might be there after Dinner, 
and yet Huntly could not ſee him at Dinner: He 
tells you likewiſe, he paſs'd up, and down in the 
Room afterwards, and did not ſee Mr. Goodman 
Nang ; but yet he might be there, and he not ſee 

im. 

Then they produce the Maſter of the Houſe, 
and he gives much the ſame Evidence in Effect 
which his Servants do, That he did not fee Mr. 
Goodman there all the while; but he ſays ſome- 
thing that is a little incredible ; He can be poſi- 
tive that Mr. Goodman was not there while my 
Lord of Aylesbury was there, but he cannot be 
poſſitive he was not there afterwards, He tells 
you, he met my Lord of Aylesbury, and my Lord 
Montgomery upon the middle of the Stairs coming 
down, and he is ſure Mr. Goodman was not in the 
Room at that Time. Now, is that poſſible that 
| he can be ſure of that, when he owns, (and 

cannot but own ) That Mr. Goodman might go 
into the Room, and he not ſee him: So that be 
has made a ſtrain in his Evidence that it is 
very little to be credited, which was not de- 
ſigned ſo much for the Advantage of Mr. Cook as 
for the Advantage of ſomebody elſe: And, in 
itſelf, it is almoſt an impoſſible Thing that ir 
ſhould be true, by what he offers as the Rea» 
ſon of his Evidence. 

But then, Gentlemen, you are to conſider, 
that all theſe three Witneſſes, if they ſwear true, 
do falſifie not only Mr. Goodman, who ſwears, 
'That he was there ; but likewiſe falſiſie the 
Evidence of Mr. Porter, and for that Reaſon I 
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ask d Mr. Porter the Queſtion, Whether he did 


nor give the fame Evidence againſt Sir Fobu Friend 2 
And if what he ſwears now be not trac, neither 
was it true when Sir Je Friend was try d. for 
he was the only Witneſs at that Time aging Sir 
Folm Friend, for this Meeting ; and therefore 
theſe Mens Teſtimony tends to overthrow bath 
Witneſles as well as one: And I muſt tell you, 
that if Mr. Goodman be not a legal Witne, be- 
cauſe he has ſworn a I hing that is not true, then 
Mr. Porter is not a Witnetz, who hs tiworn 
the fame Thing, vz. Thar Mr. Goodmou was 
there; and then you ought to acquit the iritner, 
becauſe there is no Witneis „gt him at Law; 
for, there is the fame Evidence agiinit Mr Por- 
as that there is againſt Mr. Goodwzan as to this 
arrer, 

Then, Gentlemen, as for the Chæracter 
Coo, they fay he is a good Eugiih Pr ! 
hope he is fo ; but ir is plain, t. | 
not vary the Cate: *Tis w'-hin rae : 
ry Man's Memory that is here, tha Wn 146 
Things have fallen upon other Gentlemen char 
have had the fame Char, „ pr Sir 
= Friend, and Sir tum Peruns, who bath 

id the fame Things, in the fame Place, 'I har 
they were True Praten of the Church of Fug 
land. But that is no Manner of Evidence that 
will be Weight againſt pofitive Caths. 

Now, Gentlemen, it is fit likewiſe you hould 
reflect upon another Thing : What is it that 
ſhould engage Mr. Porter, and Mr. Goodman, or 
invite either of thoſe two Gentlemen to give a 
ſalſe Evidence againſt the Fr ſoner at the Br ? it 
does not appear that there was any Injury done 
by him to them, to provoke them to ic ; ſo thar 
it could be for nothing but for the ſike of Truth. 

It has been further faid on the behalf of Mir. 
Cook, That he abhorred the French, and any In- 
vaſion upon his Country, and the like: It is a 
Matter that is eaſily faid ; and it has been fGid by 
others that have been in the tame Flace where he 
now ſtands; That they hated all Plots, and they 
might puniſh them if ever they caught them. But 
theſe are only Sayings, and nothing ele. If there 
can be any Conſtructions made of the Evidence 
given by theſe two Witneſſes, that does not di- 
rectly prove the Indictment, then the Pritoner 
ought to be acquitted : But if there can be no 
other Conſtruction made, but only, Thar there 
was a plain Deſign to fend Charuock into Fronce, 
to King James, to pertwade him to prevail with 
the French King, to come and invade us with a 
Foreign Force : And if our Witneſſes are legal 
Witneſſes, (as, I doubt not, my Lords the Judges 
will tell you they are ; if there be no Exception 
to oy Credit of 932 but that he was 
in a Deſign Poy tioning the two Duk 
which is really no Objection of Diicredit to his 
Teſtimony ;) then, with Submiſſion, I think there 
is no Room left for you, Gentlemen of the Ju» 
ry, to doubt, but that the Priſoner is as guilty 
of this Crime laid to his Charge, as any others 
that have been try'd and condemn'd for the 
ſame, And fo, Gentlemen, I leave it to you. 

L.C. L Treby. Mr. Conyers, and Mr. Cowper, will 
you fay any Thing to this Matter. 

Mr. Conyers, and Mr. Coxper. No, my Lord, 
we ſubmit it entirely to your Lordihip s D.rection; 
we have done on Sides, we think. 
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L. C. J. Trey. Gentlemen of the Jury, the Pri- 
ſoner at the Bar, Mr. Cock, ſtands indicted here for 
Higl-Jreaſen; there are laid in the Indictment 
two Sorts of Treaſon; the one is, Compaſſing 
and Imagining tlie Death of the King, the other 
is adhering to the King's Enemies. The Evi- 
dence to prove theſe 'Treafons ſeems to be joynt ; 
for, as to that of Compaſſing and Imagining the 
King's Death, as well as to the other, the Overt 
Acts are meeting and conſulting about the Trea- 
ſon, and then agreeing and reſolving to invite 
and procure an Invaſion from # ance, and to meer 
that Invaſion with an Inſurrection here. And 
the Evidence is apply'd entirely to prove theſe 
Acts. | 

Gentlemen, that theſe are proper Overt Acts of 
Compaſſing the King's Death, I need not inform 
you, the Law is very well known ; and the Pri- 
ſoner's own Council do acknowledge, that theſe 
are ſufficient Overt Acts of Compaſſing and Ima- 
gining the King's Death : So that all which they 
defend him by is, the Improbability of the Teſti- 
mony given againſt him. 

Now, Gentlemen, you are to conſider and 
weigh well the Evidence that has been given. By 
Law, it is true, as they obſerve, there muſt be tu 
Witneſſes. Here is no Defect of Number; that's 
acknowledg'd too, here are two Witneſſes; but 
the Queſtion is; whether here be two Witneſſes 
that deſerve Credit, and upon whoſe Teſtimony 
you can find that the Priſoner is guilty. The 
Witneſſes, Gentlemen, are Mr. Porter and Mr. 
Goodman. | 

Fir/?, For the Matter of their Teſtimony, it is 
poſitive from them both ; that you'll do well to 
obſerve. Mr. Porter tells you, That in May laſt, 
(which is now juſt a Twelve-month) there was a 
Meeting of eight Perſons, that is, my Lord of 
Aylesbury, my Lord Montgomery, Sir Fohn Fenwick, 
Sir M illiam Perkins, Sir Tobn Freind, Mr. Charnock, 
Mr. Cook the Priſoner at the Bar, and the Witneſs 
himſelf Mr. Porter; and this was at the King's-Head 
Tavern in Leaden-[1all-ſtreet, and there theſe Eight 

dined, and this was in Order to conſult about an 
Invaſion, together with an Inſurrection intended 
to be made for the Reſtoring of the late King. 
After Dinner comes in Mr. Goodman, he lays, 
and then they purſued this Conſultation, and came 
to a Reſolution, to ſend Mr. Charnock into France, 
and the Meſſage was agreed upon which he ſhould 
carry ; and he was ta go to the late King, and 
{ollicite him to obtain 10,000 Soldiers from the 
French King, whereof $000 ſhould be Foot, 1000 
Horſe, and 1009 Dragoons. Theſe were to 
make up the 10,000 Men to invade this Kingdom. 
Ard they reſolved allo, when this Force ſhould 
land, they ſhould meet and aſſiſt this Invaſion 
with a joynt Force, that ſhould conſiſt of 2000 
Horſe. And to acquaint and aſſure him of this, 
was the Meſſage. But, he ſays, That Mr. Charnock 
was very cautious in it, and would not preſently 
go upon this Errand, but he would have further 
Aſſurance that they were in Earneſt, and would 
make good what they did fend him to propoſe, 


therefore he would have a ſecond Meeting; and a 


ſecond Meeting was had, and that was at Mrs. 
Mount joy's Tavern, and there they did renew the 
lame Reſolution, and there were preſent my Lord 
of Aylesbury, Sir William Perkins, Sir Fohn Fen- 
wick, Sir Fohn Friend, Mr, Charnock, the Priſoner 
at the Bar, and himſelf; he doeg not know or re- 
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member whether my Lord Mntgomeuy, or Mr. 
Goodman was there. He ſays, Mr. Charnock did 
accordingly go into Frauce, and he did return and 
bring back King Fames's Thanks to them, but 
their Deſire could not be comply'd with; and he 
had his Share of the Complements. 

Now comes Mr. Goodman, and he ſays, 'That 
about the ſame Time, viz. Mid. May, Mr. Porter 
acquainted him, there would be a Meeting of ſome 
of King Fames's Friends, at this Tavern in Lea- 
den-hall-ſtreet, He ſays, That he did tell Mr. 
Porter, he doubted he ſhould not be there at Din- 
ner, but he would come as foon as he could af- 
ter Dinner; and according to Appointment, he 
did come after Dinner, and there was this Con- 
ſultation and Reſolution that Mr. I orter ſpeaks of, 
and ſays, That Mr. Charnock afterwards told him, 
he had been in F+ance with the late King, and 
brought back the ſame Anſwer that Mr. Porter 
ſpeaks of; and he had the Honour of Thanks 
from the late King too. 

Gentlemen, I muſt obſerve one 'Thing to you, 
which does go very much towards the Confirm- 
ing what theſe Witneffes ſay, and that is the 
Agreement in their Teſtimonies, tho' they were 
examin'd apart at the Deſire of the Priſoner: 
You will find they agree in theſe ſeveral Circum- 
ſtances, in the Time, that it was this 'Timetwelve- 
months; in the Place, that it was at this Tavern; 
in the Number of Perſons that were there, which 
was Eight before Mr. Goodman came in; in the 
Number of Horſe, Foot, and Dragoons that were 
to be brought from France, and in thoſe Horſe 
that were to meet them here; and beſides, in 
thoſe Words of Diſcourſe upon the Conſultation 
and the Reſolution, And there is one Circum- 
ſtance more in which they do agree, and which 
is very particular ; 'That „45 they came to deli- 
ver their Conſent to this Meſſage that Mr. Char- 


noch was to carry, the reſt fate, and Mr. Ck the 


Priſoner did kneel upon the Chair, and lean'd 
upon the 'Table. And this both of them do a- 
gree in. And after all the many Queſtions ask'd 
in their ſeperate Examination, I do not find they 
diſagree in any Part of their Evidence. So that, 
Gentlemen, there can remain no Queſtion now, 
but Whether theſe two Witneſſes are Men of 
Credit ; or, whether there has been oppoſed to 
them any ſuch Evidence as will make you believe, 
that (if not both) at leaſt one of them has for- 
ſworn himſelf. They do produce nothing againſt 
Mr. Porter, whatſoever may have been produc'd 
at former Trials againſt his Credit: Perhaps 
what has been before, has ſatisfied the Objectors, 
and there is nothing appears againſt his Credit; 
but he is not only a competent but a very clear, 
good, credible, and undoubted Witneſs. 
Butagainſt Mr. Goodman they offer ſeveral Things 
which they ſay amount to a violent Preſumption, 


that he is not to be look'd upon as a credible Wit- 


neſs: And firſt, they produce a Record of a Con- 
viction upon an Information againſt him, for at- 
rempting to poiſon two Noble Dukes: 'This he 
was convicted of, and fin'd 1000 J. and ordered 
to find Sureties for his good Behaviour during his 
Life. But, to this it is anſwered, that it appears 
in the ſame Record, that Satisfaction was acknow- 
ledged of the 1000 J. and all the reſt of the Jucg: 
ment the very next Term, and he was forthwith 
diſcharged, and that without paying the Money, 


which Ctwas obſerv'd) the Priſoner's Council wir 
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Mr. Goodman was not able to pay at that Time, 
no more than he could 20,000 /. and thereupon the 
King's Council fay, that the Government was 
convinc'd that he was wrong'd by a cauſcleſs Pro- 
ſecution, and the Evidence againſt him was found 
not to be credible. And beſides, Mr. Goodman 
ſtands pardoned by ſeveral Acts of Pardons, as 
well as other Subjects. 

Then they produce one Edwards, who is a Pri- 
ſoner here, and committed for Suſpicion of High- 
Treaſon, and for 'Treaſonable Practices: He is, 
no doubt of it, a Witneſs for all that: For that 
is but an Accuſation upon him, and does not take 
away his Credit. He tells you of a Diſcourſe 
that he had with Mr. Goodinan, and that Goodman 
ask'd him when the Priſoner was to be try'd; 
and he told him he wou'd be try'd ſuch a Day; 
and when it was ask'd what it was for, it was an- 
ſw er'd, not for. the Aſſaſſination, but for ſend- 
ing Mr. Charnock into Frauce. He ask'd then who 
were the Witneſſes againſt him? Mr. Goodman 
ſaid, Mr. Porter and himſelf. And further ſaid, 
that he underſtood that Mr. Cook had ſworn againſt 
him (though he would give an Account of no 
Body elſe) and had no Pardon, and either he 
muſt hang, or himſelf. And then he talk'd light- 
ly of the Buſineſs of Hanging, and ſaid it was a 
Goliſh Thing to be hang'd, for all that People 
would ſay, was, that ſuch an one hang d handſomely 
or dy'd bravely. This indeed is a Sort of Diſ- 
courle as if Mr. Goodman did apprehend himſelf 
in Danger from Mr. Cook's Evidence ; and yet I 
cannot ſee that it does at all falſifie the Evidence 
of Mr. Goodman: He may be a true Witneſs, and 
yet he might ſay he was to give Evidence againſt 
Mr. Cock, and it was in Mr. Cook's Power to give 
Evidence againſt him, and that truly ; and if 
both were in the Guilt, they were in Danger of 
one another. But for a further Anſwer, the 
King's Council have produced Mr. De 1a Rue, who 
fays, that he knew Mr. Edwards, and that he was 
a Scotchman, and reputed Chaplain to the Viſcount 
of Dundee, that he went formerly by the Name 
of Douglas, and by that Name he was ſet down 
and deſcribed in the Liſt that Mr. Charneck ſent 
to Captain Porter; and to that Name he anſwer'd 
in the Preſs-Tard lately. Now it is certain, that 
Mr. Charnock's putting of his Name in that Liſt, 
is no Evidence of his being guilty in Mr. Charnock's 
Treaſon. But his going by two Names doth juſtly 
lay him under ſome Suſpicion. But the Evidence 
that the Priſoner ſeems to rely upon moſt, is 
what Evidence has been produc'd againſt Mr. 
Goodman in that Point of Fact, by the Maſter 
and the two Drawers ; the firſt of the Drawers 
Name was Crawford, and he does tell you, that 
about twelve Months ago there was this Company 
at Dinner there: My Lord of Aylesbury, my Lord 
Montgomery, Sir ohm Friend, Sir Fobu Fenwick, Sir 
William Perkins, Captain Porter, Mr. Charnock, and 
the Priſoner, though he did not then know his 
Name, or the Name of one or two more of 
them. I obſerve by the Way, that his Teſtimony 
ſo far does verifie theirs, that there were eight of 
them there, but he ſays he did not ſee Mr. Goodman 
there, nor any but thoſe that dined there. And 
my Lord of Aylesbury went away, as he thinks, 
about Four o'Clock. He cannot fay that the Pri- 
ſoner was there, or was gone at that Time before 
Mr. Goodman came in; for he did not ſee Mr. 
Goodman there at all, he was not in the Room all 
the Time, but he was to and fro attending till my 
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Lord of Aylesbury and my Lord Moutgomery went 
away in a Coach that was called, and when they 
were gone, the reſt of the Company ftaid there 
a good while ; being urged to tell how long, at 
laſt he faid it was dark, and that agrees with Mr. 
Porter, who fays, it was about nine a-Clock when 
they went away. He fays he was there once or 
twice after my Lord of leur went away, 
but he never ſaw Mr. Goodman that he remembers 
at all, till laſt Saturday, in all his Life. As to 
this, the King's Council fay, that it is only a us 
golive Evidence, and in which a Man cannot be 
abiolutely poſitive, but can only ſpeak according to 
his Obſervation and Memory, which might not 
be perfect, and Mr. Goodman might be there in the 
mean T ime of his going in and out: 'That is 
ole; and & i nl left to you to 

of it. 

Ihen there is Huntley the other Drawer, and 
he ſays my Lord of Aylesbury went away about 
that Time, and that he did not fee Mr. Coodimas 
there at all, nor ever in his Life till now; net 
ther does he remember that any Body came to 
them after Dinner, and if any freſh Man had 
then come in, he thinks he ſhould (going often 
in to them) have known him; and fays, that he 
attended this Company only: And he had feen 
— Jolu Friend and Sir Hliam Perkins there 
cſore. 

Ihen Mr. Ceck, the Maſter of the Houſe, was 
produced, and he names all the eight Perſons that 
did dine there, and fo far he confirms the King's 
Evidence: He thinks that my Lord of Avlesbury 
and my Lord Montgomery went away privately (as 
it ſeems they had come) in a > dw. Coach, 
and that it was about 4 0 Clock; and he fays, he 
did not ſce Mr Goodman there, and he does not 
know that he ever faw him till now: But when 
he was croſs- examined by the King's Council, he 
docs acknowledge that he might poſſibly come in 
after Dinner, and before my Lord of Aylesbwry 
went away, and he not ſee him, becauſe he was 
not there all the Lime; he fays, Sir abu Friend 
uſed to dine at his Houſe, and came to his Houſe 
once a Meek; and he had ſcen ſome of the reſt, 
but they did not frequent his Houſe as Sir Fobu 
Friend did: He ſays, the Company din'd a 
Two a-Clock, and the laſt of them ſtaid till about 
Eight or Nine, and that the Door was ſhut as is 
utual when Company is in a Room, but no Body 
was forbid to come there. 

Bur to eſtabliſh the Credit of the Evidence on 
the King's Part, they did produce Mr. Goodman 
and Mr. Porter again: Mr. Goodman does acknow» 
ledge ſo far to be true, that my Lord of Avlesbury 
went away firſt ; but fays, that himſelf was not 
wholly a Stranger to this Houſe, for he had di- 
ned there four or five 'Times with Sir Jobu _— 
and particularly one Time, he being fick, 
ask ing for ſome Brandy, the Maſter of the Houſe 
{aid he would | elp him to ſome of the beſt in Eng» 
land, and Mr. Goouman would have bought ſome of 
him. But the Maſter ſeems not to own that, and 
ſay s, he does not remember any Thing of it. 

But then comes Mr. Porter again, and he fays 
pay that Mr. Goodi2an was there, and that 

did ſpeak with the Company, and complimented 
my Lord of Aylesbury when he went away, and 
went Part of the Way towards the Stairs with him z 
and he does well remember it by this Token, that 
when Mr. Porter was told Mr. Goodman was below, 
he mentioned him in the Company as a truſty 
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Man, that was fit for the Converſation, and then 
Mr. Porter went and fetched him up, and Mr. Good- 
mam was there near two Hours, and they diſcour- 
ſed all this Matter in that Time in the Preſence of 
the Priſoner and the reſt; and he ſays it was about 
ſix a- Clock before my Lord of Aylesbury, and my 
Lord Montgomery went away, and then there was 
Opportunity enough for this Diſcourſe, and Con- 
ſult that they ſpeak of. 

The Priſoner has offered another Sort of Evi- 
dence : Firſt the Confidence of his own Innocence, 
that he was abroad three Weeks after this Conſpi- 
| racy was diſcovered ; and they have produced Mr. 
Treganna, Mr. Peachy, and Mr. Nichols, who prove 
that he never abſconded, but was abroad, and 
appeared openly ( for three Weeks after) till 
ſuch Time as he was taken. This the King's Coun- 
cil fay is no Proof that he is not Guilty, and their 
Evidence untrue. They ſay he might have a 
Confidence, and the rather becauſe he is not char- 
ged with the Aſſaſſination ; for, at that Time 
theſe Witneſſes ſpeak of, nothing was diſcovered, 
and publick but the Aſſaſſination; for it was be- 
fore > Friend's Trial; and then was the 
great Diſcovery of the Secret of the Invaſion. 

Then he fhews further as to his Converſation, 
that he is a Man of a very ſober Life, never was 
known to ſwear, that he drinks bur little, and is 
a Cody Man, and often ſays his Prayers. As to 
that, the King's Council on the other Side tell 
you, that has been pretended to by other People 
too ; and the Queſtion is not about Religion, but 
this Fact that you are now to try, Whether he 
be ſo Religious, or no as he pretends, or whether 
he be ſincere in his Devotion, that is not ſo much 
the Matter now, but the Queſtion is, whether he 
- has offended in this Kind as he ſtands accuſed ? 
'They produce a Gentleman, one Mr. Hammond, 
and he ſays that he is a very Conſciencious Man, 
and particularly is a great Lover of his Country ; 
and he has often heard him declare a Deteſtation 
of an Invaſion by a French Force, and wiſh Suc- 
ceſs to the Fleet; but 7hat which he remembers 
chiefly, was about the 'Time of the Diſcovery of 
this Plot. The King's Council anſwer to this, 
that a Man may uſe ſuch kind of Expreſſions, per- 
haps to cover his Guilt ; and in the Reply to Sir 
Bartholomew Shower's Obſervations, it was taken 
Notice of by Mr. Sollicitor, (hat we all cannot 
but remember) that the like Evidence was given 
as to Sir John Friend, that he did deteſt an Inva- 
fion, and was preſent at the Common-Prayer when 
King William was pray 'd for, and declared againſt 
Plots ; and that if they catched him in the Corn 
they might put him in the Pound. Theſe Things 
a Man might ſay, and it is the lighteſt Evidence 
that can be given, being Diſcourſes out of Mens 
own Mouths, who will never proclaim their own 
Guilt; and therefore it is the weakeſt Defence 
that can be offered. But, Gentlemen, you are to 
conſider the other Evidence that has been produ- 
ced by the Priſoner, given by ſeveral Witneſſes, 
and who are upon their Oaths now as well as the 
King's Witnefſes. And his Council fay their Wit- 
neſſes, but particularly the three upon whom they 
chiefly rely, have no Objection made out againſt 
them; and no Man's Teſtimony ought to be pre- 
ſumed to be falſe. And it muſt be taken Notice 
of, that they can ſpeak only according to their 
Belief, grounded on their Obſervation, and Me- 
mory, that they did not, ſo far as they obſerved, 
or remember, ſee Mr. Goodman there, as twas 
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moſt probable they ſhould if he had been. But 
tis poſſible they might overlook, or forget; the 
rather for that they were not of the Company 
but in and out, up and down; and Mr. Coodin 
was not there at Dinner, when their Attendance 
was fix'd and conſtant. 

It ought to be conſidered alſo, that here are ſe. 
veral Circumſtances, ſome of which ſeem very 
pregnant. It is agreed on all Hands, that the 
Priſoner dined there with thoſe other ſeven Per- 
ſons, concerning Four of whom we muſt conclude 
nothing; but concerning Three of them we in 
this Court may take Notice, they are Attainted 
of High Treaſon, and ſo it is evident that the 
Priſoner was for a long Time a Companion of 
three Traitors, and had a Converſation with 
them. I do not find that he had any Occaſion to 
be there; nor any of the reſt of the Company. 
Concerning my Lord of Aylesbury, indeed it is 
ſaid he propoſed to treat about a Hogſhead of 
White Wine. But that ſeems to be caſual, and 
not the End of his Coming, and Dining with this 
Company there. But, be that how it will, that 
relates to his Lordſhip alone. But, for the others, 
I do not find they do pretend any Occaſion of 
Meeting there ; and therefore it leaves it the more 
ſuſpicious: And *tis the more ſo, becauſe it was 
managed ſo privately, and cautiouſly. They were 
not attended according to their Qualities. The 
Lords went away together in a Hackney Coach 
that was called, as they had come thither in ano- 
ther: The reſt thought fit to ſtay there till it was 
dark; and as ſoon as it was ſo, went away. There 
was ſome extraordinary Cauſe for all this. It did 


import the Priſoner to ſhew, that it was for ſome 


good Cauſe, and Purpoſe. 

And further, it is obſervable that this Houſe 
was a Place which, as the Maſter ſays, none of 
this Company did uſe to reſort to, except Sir John 
Friend ; which makes it probable ( this being a 
Houſe that Sir 7ohn Friend frequented, and none 
of the others) that He beſpoke this Place, and 
brought the reſt thither : And if it were fo, that 
makes it more probable that there was ſuch a 


Treaſon there to be hatch'd, as is evidenced by 


the King's Witneſſes ; for you may remember, 
and it appears by the Record in this Court, that 
Sir Fohn Friend was indicted and attainted (not 
for the Aſſaſſination, but) for the Treaſon for 
which the Priſoner is now a Trying, an Invaſion 
that was to be ſupported with an Inſurrection. 
Now if Sir Fohn Friend was chiefly acquainted 
with this Houſe, and brought this Company to- 
gether, it is very probable it was about this Buſi- 
neſs which Sir Jon Friend was ſo concerned in. 
And that he is Attainted for it, appears upon the 
Record before us; which ſhould be read, but 
that the Priſoner's Council admit it, and are ſo 
far ſatisfied in it, that they won't Arraign the 
Verdict ; nay, they did acknowledge that there 
was a Plot; and there was no Doubt of it, there 
was ſuch a Plot. 

Now then, Gentlemen, here it is 2 pro- 
ved by theſe two Witneſſes, (and not gain- ſaid b 
the Priſoner's own Witneſſes) that there was ſuc 
a Meeting, and that the Priſoner was there ; and 
they both have poſitively ſworn that this Treaſon 
was committed there. You have heard what has 
been objected to their Credit; they have deli- 
vered their Teſtimony upon their Oaths, and ſo, 
Gentlemen, you are upon your Oaths : ou 
are fatisfied, and can take it upon your Con- 
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ſciences, that theſe two Witneſſes are, or any 
one of them is, (if ſuch Diſtinction can poſſibly 
be made in this Caſe ) then you are to acquit the 
Priſoner ; but if you are ſatisfied, and think they 
have ſworn true, you are to find him Guilty, 

Mr. J. Rokeby. Nay, if one be forſworn, both 
are; for the Evidence is intirely in all Parts the 
ſame; and if Mr. Goodman be perjured, Mr. Porter 
is ſo too. 

Sir B. Shower. Forſworn and Perjured are hard 
Words; we only ſay miſtaken. 

Mr. J. Rokeby. Well, that Objection goes to 
one as well as t'other. | 

L. C. J. Treby. It muſt be fo, ſince they ſpeak 
of the fame joint Matter, viz. their being toge- 
ther in Company. 
he fivears that Mr. Goodman was there with him 
and the reſt, Mr. Goodman muſt ſay true when 
he ſwears that he was there with Mr. Porter and 
the reſt, There was one Thing that I forgot: 
Sir B. SHotver obſerved, that it might be an In- 
vention of Captain Porter, becauſe he fixeth it in 
Point of Time to the Month of May, that he does 
not ſay it was in April; for that then it would be 
within the Pardon, which extends to April 29. laſt 
Year; nor would he lay it in 4 or then he 
was in Newgate, and others of them were diſper- 
ſed by reaſon of a Riot committed in Drary-Lane ; 
and this Sir Bartholomew Shower alledges, was a 
Piece of Skill and Contrivance : But, really, this 
is a Piece of Ingenuity in himſelf: For, beſides 
that the King's Witneſſes affirm poſitively that it 
was in May, and remember it by a certain To- 
ken, viz. That it was within a very few Days 
after the King went beyond Sea, one, or two o 
the Priſoner's Witneſſes ( Crawford I am ſure ) 
did fay that this Meeting was this Time 'Twelve- 
month, and you know we are now near mid-May. 

Mr. Serj. Darnal. If you believe our Drawers 
for Part, you muſt believe them for all. 

Mr. Att. Gen. No, not ſo: My Lord ſpeaks 
only where they concur with our Evidence. Ir 
were ſtrange to expect we ſhould disbelieve, or 
doubt what the Witneſſes on both Sides affirm to 
be true: But, I do not think it would be to the 
Advantage of the Priſoner, if what his Council 
propoſeth were agreed to, viz. That the Draw- 
ers ( and their Maſter too ) ſhould be believed 
for all they ſay, provided equally the King's Wit- 
neſſes ſhould, in like manner, be believed for 
what they ſay. For, the main Thing controver- 
ted, is, Whether Mr. Goodman were at this Meet- 
ing? Thele Witneſſes for the Priſoner ſay, they 
did not ſee him there; at leaſt they do not re- 
member it. Mr. Porter, and Mr. Goodman him- 
ſelf ſays, he was there. Now, theſe Things a- 
greed, and admitted, would makea very conſiſtent 
clear Evidence, that Mr. Goodman was there, tho* 
the Maſter, and Drawers did not obſerve, or do 
not remember his being there. 


\ Then an Officer was ſworn to keep the Tury, who 
withdrew to Conſider of their Verdict, and a- 
bout Three Quarters of an Hour after returned 
into Court. | 


CJ. of Arr. Gentlemen, anſwer to your Names. 
Henry Sherbrook. 
Mr. Sherbrook. Here. And ſo of the Reſt, Ec. 
4 2 of Arr. Are you all agreed of your Ver- 
ICT. 
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for High- Treaſon. 


If Mr. Porter ſays true, when 
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Cl. of Arr. Who ſhall ſay for you ? 

Jury. Our Foreman, | 

CZ of Arr. Set Peter Cook to the Bar, ( which 
was done ) Peter Cook hold up thy Hand, C which 
be did. Look upon the Pritoner ; how tay you, 
Is he guilty ofthe High-'Treaſon whereof he ſtands 
Indicted, or not guilry ? 

Foreman. Guilty. 

CJ. of Arr. What Goods, or Chattels, Lands, 
or Tenements had he at the Time of the Treaſon 
committed, or at any Time ſince ? 

Foreman. None to our Knowledge. 

Cl. of Arr. Then hearken to your Verdict as the 
Court has recorded it: You fay that Peter Cook 
is guilty of the High-Treaſon whereof he ſtands 
Indicted, but that he had no Goods, or Chartels, 
Lands, or Tenements at the Time of the High- 
Treaſon committed, or at any 1ime fince to your 
Knowledge, and fo you fay all. 

Fury. Yes. 

Cl. of Arr. Gentlemen, the Court diſinifſes you, 
and thanks you for your Service. h 


Then the Court adjourned till Five a Clock in the 
Evening. 


Posr MExzrIDIEM 


About Six a Clock, the Court being, by Proclamati- 
on, reſum*d, the Priſoner, convicted, was brought 
to the Bar, in order to Fudgment. 


Cl. of Arr. Peter Cook, hold up thy Hand 
C which he did, ) thou ſtand'ſt convicted of High- 


f 'Treaſon, for compaſſing and imagining the Death 


of his Majeſty King H7/liam the 'Third, and for 
adhering to the King's Enemies : What can'ſt 
thou ſay for thy ſelf, why the Court ſhould not 
give thee Judgment to die according to the Law? 

Cock. My Lord Mayor, my Eyes are very ba 
therefore I deſire your Lordſhip would be 
to take this Paper, and that it may be read. 

Cl. of Arr. Have you any Thing to fay in Ar- 
reſt of Judgment ? 

Cook, I defire my Paper may be read. 

[ It was handed up to the Court, and then deli- 
vered down to Mr. Attorney General, and the 
King's Council, but not openly read.] 

Mr. Recorder. Sir Salathiel Lovell. Mr. Cook, the 
Court have read your Paper you ſent up, and have 
communicated it to the King's Council; if you 
have any Thing to move in an Arreſt of Judg- 
ment, this is your Time, and we will hear you ; 
but as for any Repreſentation of your Caſe to any 
others, that muſt be conſid of afterwards, 
you are now called to your Judgment. 

Cook. 1 did not know that I might offer 
Thing afterwards, but if your Lordſhips think 
to communicate that to my Lords Juſtices, I ſub- 
mit it to you. 

Mr. Recorder. Mr. Cook, there is nothing ap- 
pears upon this Paper that is Matter of Law, and 
ſo not ſerviceable to you now, and therefore what 
you Ge it, the Court will conſider of after- 
wards, 

Cook. I do not underſtand the Law, my Lord, 
but I have heard the Court ought to be of Coun- 
cil for the Priſoner, and I deſire I may not ſuffer 
by my Ignorance. 

Mr. Recorder. I declare it, for my Part, I know 
nothing that you can have any Advantage of, in 
Arreſt of Judgment ; if I did, 2 
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the Benefit of it, and you have had your Council 
aſſigned, who have pleaded for you without re- 
ſtraint ; and if there had been any Mattcr of Law 
that would have availed you in Arreſt of Judg- 
ment, no doubt, they would have laid hold of 


that Advantage for you. | 
Cook. I can't tell, my Lord, what is Matter of Law. 


Mr. Att. Genu. Your Lordſhip obſerves, they 


took all the Objections that they could to the In- 
dictment, but there was none that they could fix. 

Cl: of Arr., Then Cryer make Proclamation, 
C which was doue on both Sides of the Court. ) 

Cryer. O yez. All Manner of Perſons are com- 
manded to keep Silence while Judgment 1s in gi- 
ving, upon Pain of Impriſonment. 

C:ok. My Lord, may 1 have my Paper again? 

Mr. Recorder. If you think it may be any Ser- 
vice to you to leave it with the Court, you may 
do ſo; or if you deſire it, you ſhall have it again. 

Cook. I deſire your Lordſhip to keep it. 

Mr. Recorder. J will receive it, and it ſhall not 
be buried, I aſſure you. 

Coo. I don't hear what the Court ſays. 

Mr. Recorder. You ſay you did not hear what 
was {aid to vou: If you deſire to have your Paper 
again, you ſhall have it ; but if you defire to have 
jt communicated Above, the Court will conſider 
it, and take care of that too. > 

CE. I defire your Lordſhip would do it. 


Then the Recorder proceeded to give Fudgment. 


Mr. Cet, I think it uſeful to the Publick, and 
alſo at this Time to you, to oblerve, That the 
Reign of the late King Fames, was, throughout, 
one intire Defign and Project form'd, in conjun- 
ction with the French King, totally to ſubvert our 
Religion, Laws, and Liberties, which grew ſo 
apparent to the Subjects of theſe Nations, in ſo 
many Inſtances of fatal Conſequence, manag'd in 
ſuch a Method, and advanc'd ſo far, that the 
People of theſe Kingdoms, of all Qualities, Ranks 
and Dezrees, did find it abſolutely neceſſary for 
the Prelcrvation of themſelves and the neighbour- 
ing Nations now in Alliance with us, to pray in Aid 
of the then Prince of Orange, as a Perſon not 


only nearly allied to this Crown, but alſo intirely 


in the Intereſt of theſe Kingdoms, and thoſe 
neighbouring Princes, and Countries that lay ex- 
poſed to the Violence and ambitious Inſults of 
France. And the Love which that noble Prince 


did bear, not only to us, but to our Neighbours 


alſo, diſpoſed him to embrace that Invitation, up- 


on whoſe Arrival here, that Predeceſſor, from Mo- 


tives that were inviſible, declin'd the Kingdom 


and the Government. and left the People to them- 
ſelves ; whereupon his preſent Majeſty was ne- 
ceſſarily and rightfully placed upon that Throne 
he ſo well deſerved : And this is now that King, 


for whoſe Preſervation all good People have aſſo- 


ciated, and ſpare neither Lives nor Treaſure to 
ſupport and to continue in the Government; and 
this is that King whom you have traitcrouſly con- 
{pired, not only to dethrone, but alſo to deſtroy ; 


and this is that People that you would have to 


{vim in Blood, and loſe their Religion, Liberty, 
and Property: Theſe Matters need a Hiſtory to 
relate at large, I only touch them ſhortly, to move 


good Men to rejoyce in their Deliverance, and to 
move you ſeriouſly to reflect upon the Heinouſ- 


neſs of your Crime. 
Mr. Cock, you are an Eugliſñ Man, and muſt 


needs know that in this Place we frequently con- 
demn to Death, Clippers, Coiners, 'I hieves. and 
Robbers, and other ſuch like Criminals, and that 
juſtly and neceſſarily too, for the Preſervation of 
the Innocent, and for the common Good. Of 
what Condemnation muſt you, and ſuch as vou 
be worthy then, who have ſo horridly endea- 
vour d and deſign'd the fatal Ruin and Deſtructi- 
on of your own native Country, and to render 
your Fellow-Subjects a miſerable Prey, and at 
the Beſt to become Slaves and Vaſſals to a foreign 
Prince ? | | i 

Let me alſo mind you, that nothing is more 
ſure, than that after this, you muſt receive a Judg- 
ment in another World; and if that paſs avainſt 
you too, that Sentence will be moſt Terrible, and 
your Sufferings without End: And therefore 1 
do adviſe you to imploy the few Days you have 
yet to live, in Preparation for your future Hap- 
pineſs, which cannot be duly dode without a full 
Confeſſion of this, as well as other Crimes you 
have been guilty of: I therefore charge it to you 
as your Duty, and leave it with you at your Avg 
moſt Peril, that you honeſtly and faithfully diſ- 
cover all you know of this inhuman and traite- 
rous Conſpiracy, and all the Perſons that you do 
know to be guilty of it : 'This will be the great- 
eſt Service you can do in this World, and will be 
the beſt preparatory Step that you can take to- 
wards a better. | a: | 

And, Sir, 

There now remains no more for me to ſay, but 
to pronounce that Sentence on you which the Law 
directs : And that is this, 


That you, Peter Cook, be taken hence to the 
Place from whence you came, and thence be 
drawn upon a Hurdle to the Place of 
Execution, where you are to be hang d by 


the Neck, and cut down bejore you be dead; 


that your Bowels be taken out, and your 


Privy Members cut from your Body, and 


both burnt in your Sight ; that your Head 
be cut off, and your Body divided into four 

uarters, which Head and Ouarters are 
to be at the King's Diſpoſal ; and God Al- 
mighty have Mercy upon your Soul. 


Cook. I beg, if your Lordſhip pleaſe, that I may 
have my Relations and Friends come to ſee me, 
and ſome Divines, the better to prepare me for 
another World. | | 

Mr. Recorder, Mr. Cook, if you'll give the 
Names of thoſe that you would have come to 


you, to the Officer, Care ſhall be taken in it; 


and you will not be denied any reaſonable 
Helps that may be had for your Preparation for 
Eternity. | | 

Mr. Att. Gen. It is not fit he ſhould be deny'd 
any reaſonable Help ; but in the mean Time 
there is Reaſon for the Government to be cautious, 
upon the Account of what has notoriouſly paſt 
in the Caſe of ſome others. 

Mr. Recorder. If he give in the Names, it will 


be conſider d of, and Care taken that nothing be 


done, but what is reaſonable and ſafe. 
Then the Priſoner was taken ſrom the Bar, and 
the Court proceeded to what was remaining of the 


Buſineſs of the Seſſions. 
He was afterwards pardamd, upon Condition of 


tranſporting himſelf, and never retUriii!g dit, more 


to England. The 
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CLVIL The TRIAL of ALEXANDER KNIGHT. 


LEY, at the King s-Bench, 
20. 1696. Paſchæ 8 Will. 


Thurſday, April 30. 1696. 


DARES HIS Day the Keeper of Newgate 
F I brought to the Bar of the Court of 
Pas Ang s-Bench, Alexander Kiightley, 
by virtue ofa Writ of Habeas Corpus, 


Prizoner was Arraigned thus. 

Cl. of Arr. Alexander Knightley hold up thy 
Hand (which he did.) "Thou ſtandeſt Indicted by 
the Name of Alexonder Knightley, late of the Fa- 
riſh of St. Paul Covent-Garden in the County of 
Middleſex, Gent. For that you not having the 
Fear of God in your Heart, nor weighing the 
Duty of your Allegiance, but being moved and 
ſeduced by the Inſtigation of the Devil, as a falſe 
'Traytor againſt the moſt Screne, moſt Illuſtrious, 
and moſt Excellent Prince, our Sovereign Lord 
William the Third, by the Grace of God of Hug- 
lend, Seoiland, Frouce and Irclond, King, Deſen- 
der of the Faith, &c. Your ſupreme, true, right- 
fub lawful, and undoubted Sovereign Lord, the 
cordial Love and true and due Obedience, Fide- 
liry, and Allegiance, which cvery Subject of our 
ſaid Lord tne King that now is, towards him our 
ſaid Lord the King ſhould bear, and of right 
ought to bear, withdrawing, and utterly to ex- 
tinguiſh, intending and contriving, and-: with all 
your Force purpoſing and defigning the Govern» 
ment of this Kingdom of Lug, under him our 
ſaid Lord the King that now is, of right duly, 
happily, and very well-eſtabliſhed, altogether to 
ſubvert, change, and alter, as alſo the ſame cur 
Lord the King to Death, and final Deſtruction 
to put and bring, and his faithful Subjects, and 
the Freemen of this Kingdom of Fug/and, into 
intolerable and moſt miſcrable Slavery to Lews 
the French King to ſubdue and — the tenth 
Day of Febr147y, in the ſeventh Year of the Reign 
of our ſaid Sovereign Lord the King that now is, 
and divers other Days and "Times, as well before 
as after, at the Pariſh of St. Paul Covent-Garden, 
aforeſaid, in the County aforeſaid, ſalicly, malici- 
ouſly, deviliſhly, and 'Traiterouſly you did com- 
paſs, imagine, and contrive, purpoſe, deſign, and 
intend, our ſaid Sovereign Lord the King that 
now is, to ſlay, kill, and murther, and a miſe- 


for High-Treaſon, May 
=. 


rable Slaughter among rhe faithful Subjects of our 
{aid Lord the King, throughout this whole King- 
dom of Eng/aud, to make and cauſe ; and your 
ſaid moſt wicked, moſt impious, and deviliſh 
"reaſons, and traiterous Compaſſings, Contrivan- 
ces and Purpoſes aforetaid, to fulfil, ct, and 
bring to effect, you the faid Alexander Knightley 
afterwards, to wit, the fame tenth Day of bebry- 
ary, in the Year aboveſaid, at the Fariſh afore- 
{1id, in the County aforeſaid, and divers other 
Days and Times, as well before as after, there 
and elſewhere in the fame County, falſely, mali- 
ciouſly, adviſedly, ſecretly, rraiterouſly, and with 
Force and Arms, with very many other Fon 
to the Jurors unknown, did meet, , treat 
ts conſent, and agree, him __ Lord 
the King that now is, by lying in wait and deceir, 
to aſſaſſinate, kill, and murther, and that execra- 
ble, horrid, and deteſtable Aſſaſſination and kil- 
ling, the ſooner to execute and perperrate, after- 
wards, to wit, the fame Day and Year, and divers 
other Days and Times at the Pariſh aforcfiid, in 
the County aforeſaid, traiterouſſy you did treat, 
propoſe, and conſult with thoſe Traitors, of the 
Ways, Manner, and Means, and the Time and 
Place where, when, how, and in what Manner, 
our ſaid Sovereign Lord the King, ſo by lying in 
wait, might be ſlain and killed, and that you did 
conlent, agree, and affent with the fame Trai- 
tors, that forty Men on Horſcback, or therca- 
bouts, of whoin you the fad Aexauder Knights 
ley were to be one, with Guns, Muskers, and Pi- 
ſtols, charg'd with Gunpowder and leaden Hu- 
lets, and with Swords, Rapiers, and other Arms, 
armed, ſhould lie in wait and * in ambuſh, the 
ſame our Lord the King in tits Coach being when 
he ſhould go abroad to attack, and that a certain 
and competent Number of thoſe Men © arm'd, 
upon the Guards of our faid Lord the King, him 
then attending, and being with him ſhould ter up- 
on, and ſhould fight with them and ſubdue them, 
whilſt others of the fame Men fo armed, hin our 
fail Lord the King ſhould aſſaſſimate, Kill, flay, 
and murther; and you the faid Aexmnder Knight- 
ley, your "I'rcafons and all your traiterous Inten- 
tions, Deſigns, and Contrivances aforcfaid, to exe- 
cutc, perform, fulfil, and bring to effect, after» 
wards, to wit, the atorcfid tenth Day of Febru 
ory, in the ſeventh Year aboveſaid, at the Faridh 
aforeſaid, in the County aforciaid, diverie Hortes, 
and very many Arms, Guns, Musxers, Rapiers 
and Swords, and other Weapons, Ammunition, 
and warlike "Things, and military | 
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falſely, maliciouſly, ſecretly, and traiterouſly you 
did obtain, buy, gather together, and procure, 
and to be bought, obtain'd, gathered together, 
and procured, did cauſe with that Intent to uſe, 


- employ, and beſtow them in and about the dete- 


ſtable, horrid, and execrable Aſſaſſination, Killing, 
and Murther, of our {aid Lord the King that now 
is, as aforeſaid ; and the ſame Premiſſes, the more 
ſafely, and ſurely to exccute, do, and perform, 
you the {aid Alexander Knightley, with one Edward 
King late for High-Treaton, in contriving and 
conſpiring the Death of our ſaid Lord the King 
that now is, duly convicted and attainted, by the 
Conſent and Aſſent of divers of the 'Traitors and 
Conſpirators aforeſaid in the ſaid tenth Day of Fe- 
-+>-na7y in the ſeventh Year aboveſaid, traiteroully 
did go and come to the Place propos'd, where 
{och intended Affaſſination, Killing, and Murther 
of our faid Lord the King, by lying in wait ſhould 
be done, performed, and committed, to view, 
ſearch, and obſerve, the Conveniency and Fitneſs 
of the ſame Place for ſuch lying in wait, Aſſaſſina- 
tion, and killing, there to be made, performed, 
and committed, and that Place ſo being ſcen and 
obſerved, afterwards, to wit, the ſame Day and 
Year, your Obſervations thereof to ſome of the 
{aid Traitors and Conſpirators, you did relate and 
impart, to wit, at the Pariſh aforeſaid, in the 
County aforeſaid, againſt the Duty of your Alle- 
giance, and againſt the Peace of our ſaid Sovereign 
Lord the King that now is, his Crown and Digni- 
ty, and againſt the Form of the Statute in this Caſe 
made and provided. How ſay'ſt thou, Alexander 
Knightley, art thou guilty of the High-Treaſon 
whereof thou ſtands indicted, or not guilty ? 

Knightley. Not guilty. 

(Z. of Arr. Culprit, How will you be Try'd? 

Knightley. By God and my Country. 

(Z. of Arr. God ſend you a good Deliverance. 

Knightley. With Submiſſion to your Lordſhip, I 
did not expect, in this weak Condition that I am 
in, to be brought at this Time to the Bar ; 'That 


having taken me off extremely from the Applica- 
tion that I ſhould have otherwiſe made of my ſelf 


to my Defence; but ſeeing there is no Mercy to 
be had here, I will endeavour to have Patience, 
and undergo my Fate as well as I can. 

L. C. J. Holt. Mr. Knightley, you have no Rea- 
ſon to find fault ; for when I was acquainted you 
were ill, and deſired a Phyſician, I ordered one to 
be ſent to you ; and Yeſterday in the Afternoon 
you ſent Word you were ſo ſick, that you could 


not be brought hither to Day; but your Doctor 


was with me laſt Night, and upon Diſcourſe with 
him, I did apprehend you were not ſo ill, but that, 
eſpecially conſidering the Weather, you might 
very ſafely be brought to the Bar to Day. 

Knightley. The Gentleman that brought me the 
Copy of the Indictment found me very ill, and I 
have been ill ever ſince this Day ſeven-night. 

L. C. J. Holt. Well, now let us fee what Time 
we ſhall appoint for the Trial. 

Mr. Att. Gen. Sir Thomas Trevor. When your 
Lordſhip pleaſes to appoint. | 

L. C. J. Holt. I think you cannot Try it till 
Wedneſday Fortnight. 

Mr. Clark. That Day is free, my Lord. 

IL. C. J. Holt. It being upon a Certiorari, the 
Fenire facias muſt be returnable upon a common 
Day; and there muſt be fifteen Days between the 
Teſte and the Return. 
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Mr. Att. Gen. May it not be Tueſday then, that 
the Jury appear? . 

LL 2 Holt, You cannot have it before Je. 
nefday, tor that is the Return-day. 

Mr. Carb. Tuleſcdlay Fortnight is appointed for 
the Trial between Pride and the Earl of Bath. 

Mr. Att. Gen. 'Then it muſt be upon Wedneſday 
for there mult be fifteen Days between the 7+ 
and the Return. | hs 

L. C. J. Holt. Well, take back your Priſoner -. 
and bring him here again on //edneſday Fortnight, 
you ſhall have a Rule for it. ; 


Then the Priſcuer was carried back. 


Die Mercurii Viceſimo Maij, 1696. In 
Banco Regis, Dominus Rex verſus 
Knightley. 


T: HIS Day being appointed for the 'Frial of 

the Priſoner, he was brought to em- 
ſer-Hall, and the Jury were call'd over as ſoon as 
the Court appeared in the Hall, and the Defaul- 
ters recorded; and about Eleve he Clock the 
Priſoner was brought to the Bar. 

Clerk of the Crown. Alexander Knightley, hold 
up thy Hand, (which he did.) Thoſe good Men 
that thou ſhalt hear called, and perſonally appear, 
are to paſs between our Sovereign Lord the King 
and thee, upon the Trial of thy Life and Death: 
If therefore thou would'ſt challenge them, or any 
of them, thy Time is to ſpeak unto them as they 
come to the Book to be Sworn, before they be 
Sworn. . 

L. C. J. Holt. Mr. Knightley, I perceive you 
have a Deſire to ſpeak ſomething; let us hear 
what you have to fay. 

Knightley. I humbly beg you Lordſhip's Leave, 
that J may ſpeak before the Jury de called. What 
I have to ſay, I beg I may have your Leave to 
read, becauſe I havea bad Memory. 


(Reads.) Y Lord, I hope to fave the Tu 
M and the W imeſſes againſt oY 

great deal of 'Trouble, and deſign to take up ve- 
ry little of your Lordſhip's Time: But in the 
firſt Place I think my ſelf obliged to thank your 
Lordſhip for your great Indulgence, in granting 
me ſo much Time between my Arraignment and 
Trial ; the greateſt Part of which 1 have em- 
ployed to appear before the great Tribunal of 
Heaven. | 

I ſpeak in the Face of the World here, That 
I am convinced I cannot hope to be happy here- 
after, without a juſt Abhorrence of, and a ſincere 
Repentance for that Crime for which J here ſtand 
Indicted. | 

And ſince Confeſſion is an eſſential Part of Re- 
pentance, I do acknowledge I was to have been 
concern'd in ſome Part of the barbarous Aſſaſſi- 
nation, and was unhappily ſurprized into a Con- 
ſent to act in it, though in my Heart I did abo- 
minate the Fact as much as any Man living ; but 
under ſome honourable and fair Pretences I was 
drawn in at firſt, and then of a ſudden became 
ſo far engaged, that by a miſtaken Notion of Ho- 
nour, I thought I could not retreat without the 
Infamy of Cowardiſe. 

My Lord, I humbly crave your Lordſhip's Per- 


miſſion, to acquaint you, how that ſome wag 
| ince 
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his Majeſty's moſt Honourable Privy Council, 


| where I do aſſure your Lordſhip I did freely own 


and fully diſcover my being concerned in that 
horrid Deſign ; and I here openly confeſs the fame 
with that Sorrow and Repentance as becomes a 
Man of RON 9 Con _ 

My Lord e is one Circumſtance particular 
in — Caſe, 1 moſt humbly beg leave. to inſiſt 
upon, and urge to your Lordſhip in my behalf, 
which is, that it was upon my Conſeſlon (as 1 


conceive) that Mr. Harris, now a principal Evi- 


_ dence againſt me, was firſt diſcovered ; ſo that 


my own Confeſſion has been a great Means to 
take away my Life. 

I expect after a few Words now in this ſolemn 
Court to receive from your Lordſhip the Sen- 
tence due upon the Conviction, from my own 
Mouth, of a Crime for which I cannot in — 
hope, ſo much above my Deſerts, the King's 
Gracious Pardon; yet the Greatneſs of my Of- 
fence does not rob me of all Thoughts of Mercy, 
whilſt I throw my ſelf abſolutely and entirely at 
his Majeſty's Feet for it ; and I humbly beg of 
your Lordſhip as a Privy-Councellor, that — 
would repreſent my unfortunate Caſe to their Ex- 
cellences the Lords Juſtices of England, as an Ob- 
ject of his Majeſty's Favour, 

And now, my Lord, I ſhall not detain your 
Lordſhip and the Court any longer, but my next 
Words Convict and lay me under the juſt Sentence 
of Death: So to my Indictment 1 Leave to 
plead guilty, and throw my ſelf entire _ the 
King's Mercy, and do deſire my former Plea to 
my Indictment may be withdrawn. 

Cl. of the Crown. Thou haſt been Indicted and 
Arraigned of High-Treaſon, in com and 
imagining the Death and Deſtruction 
how ſay ſt thou Alexander Knightley, art thou 
guilty of the High-Treaſon whereof ſtand'ſt 
indicted, or not guilty ? 

Knightley. Guilty, oy La 

Cl. of the Crown. Art content to withdraw 
thy Plea, Not guilty. 

Knightley. Yes, Sir. 

Cl. of the Croun. Do you plead to the Indict- 
ment guilty or not guilty ? 

Knightley. 1 am guilty, 

Mr. Att. Gen. Then my Lord we deſire, ſince he 
relinquiſhes his Plea of Not guilty, that you will 
record his Confeſſion ; and fince he has confeſt 
the Indictment, we have nothing more to do but 
wait the Judgment of the Court, 

L. C. J. Holt. We ſhall not give Judgment 


now. | 
Mr. Att. Gen, If the Priſoner 


have any thing 
* for himſelf your Lordſhips 1 ſuppoſe will hear 

m to it. 

L. C. J. Holt. But I ſay we cannot by the Courſe 
of the Court give Judgment now, for after a Per- 
ſon is convicted here, whether by Confeſſion 
Verdict, he ought to have four Days 
Time of ſuch Confeſſion or Verdict, to 
Arreſt of Judgment, if there be ſo many 
of the 'Term remaining, if not, then the 
Time that can be had in the Term is allow 
(Trial 14.) Stayleys Caſe it was otherwiſe 


III. 


ſed, Judgment was given the ſame Day, that was 
in the Time of the Popiſh Plot, and is a Caſe 
not to be imitated, becauſe juſtified by any 
Precedent before that Time but it has 


been always obſerv'd to have four ] 


| 


for High-Treaſon, 


ſince I was brought before ſome of the Lords of for moving in Arreſt of 


the King ; 
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remain of the Term. Juignan, T'S amy 


Die Lune Vi Quinto Di 1 
b 4 be. — * 


Being the laſ Day of the Tum, the Priſener 
was brought from Newgate to the King's» 


Bench · Bar. 
Mr. Att. Cen. If Lordſhip pleaſe, 1 
the Julgnens of Court to be — Im 


on Mr. Kn:ghtley upon his Convidtion. 
d. of the Crown. Alexander Knightley bold up 
Hand; (which be did.) thou has been Iadict- 


Lord, than what I have faid. 

Cl. of the Crown. Cryer, make Proclamation for & 
lence. #/bich was doue ou both Sides the Court. 
Cryer. Oyez : Our Lord the 

ſtraitly charges and — 

ons to keep ſilence whi s in giving, 

HT 

own Confeſſion convicted of High- Treaſom in de- 

the Murder the Subver- 
ſion of the whole 


| 
: 


J 
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131 


i | 


os tay op: 
reported a molt 
convenient Place to attack the King and his 
Guards. 
And though 
at the Bar, urge our 
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advantage to themſelves. 
have ſurvived the Liberty of their Country, have 
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cerned; but you rather purſued this wicked En- 
terprize with great Zeal. | 

And tho' you are by your Profeſſion a Roman 
Catbolick, and may for that Reaſon think that 

our Crime is mitigated, becauſe you acted in 
the Behalf of a Prince of your own Religion, 
which you hoped thereby to introduce : Not- 
withſtanding all which, your Offence is highly 
ageravared in reſpect of the Ingratitude and Fol- 
ly with which it 1s attended. For there is no 
Engliſh Papiſt that is Maſter of any Property, but 
he is intereſted in the Preſervation of this Go- 
vernment, to which the whole Party of them hath 
been, and till are continually obliged for its Mo- 
deration and Juſtice; for inſtead of being expo- 
{ed to the Severity of thoſe Laws to which _y 
are obnoxious, they have had the ſame Indul- 

ence in the Enjoyment of their Religion, and 


the ſame Protection, and as much Benefit in the 


Diſtribution of the Common Juſtice of the Realm, 
as any other of the King's Subjects; therefore 
none of them could ever expect to mend their 
But the 
contrary is foreſeen by all conſidering Men; for 
the Engliſi Papiſt, as well as Proteſtant, would 
have been reduced to a moſt diſmal State if you 
had obtained your End. | 

For it is againſt all the Rules of Reaſon, and 
the Experience of all Ages, ro imagine, that the 
French King would ſpare Engliſh Papiſts more 
than Proteſtants; for it is not Zeal to Religion, 
or Affection to the Intereſt of the late King, that 
hath excited him to invade Eng/and, but it's his 
Pride and Ambition ro conquer the three King- 
doms, and to reduce this to be a Province to 
France: Indeed the Pretence of reſtoring the late 
King, and introducing the Popiſh Religion may 
ſerve to delude ſome warm and unwary Zealots 
to engage in his Aſſiſtance, who do not conſider, 
that if they ſhould be ſucceſsful they would be as 
certainly deſtroyed as others, but with more Diſ- 
For after they ſhall 


embrued their own Hands in their Countrymen's 
Blood, they will be at the Mercy of their Con- 
queror, who can never think it his Intereſt to 


truſt them, but will deſpiſe them for being ſuch 
villainous Traitors to their own Country. Nay, 


rather, theſe Engliſhmen, who by their Courage 
and Reſolution ſhall endeavour to defend their 


Country, though they ſhould be unfortunately 


vanquiſhed, will meet with a much better Re- 
ception, for they will have given Aſſurances that 


they may be confided in, when the oth 
by ſuch a wicked Treaſon given a 8 
to the contrary. : 

There being then nothing to be ſaid that can 
palliate ſuch a Crime as that of which you are 
convicted ; but you having taken a different 
Courſe the laſt time you were at the Bar from 
what you took at firſt, you have relinquiſhed your 
Plea of Not guilty, and have confeſſed the In- 
dictment ; I wiſh out of Charity to your Perſon 
It was as fincere as (I think it) it was prudent 
in you; for after ſeveral Convictions of others 
that were your Accomplices, you could not be a 
Stranger to the Evidence upon which they were 
grounded, you muſt therefore in all Probability 
have expected to have undergone the ſame Fate 
If your Confeſſion be a real Effect of your Re- 
pentance, you will reap the Advantage of it in 
the next World, but what Conſequence it will 
have in this I cannot ſay, For the Heart of the King 
is in the Hand of the Almighty, which as the Ri- 
vers of Water, he turneth whitherſoever he will. 
Live therefore for tlie Time to come in expectati- 
on of a ſpeedy Death, and prepare your ſelf to 
appear before another Judgment- Seat; to the ma- 
king of which important Preparation I ſhall dif. 
miſs you, firſt diſcharging the Court of the Duty 
now incumbent upon it, in giving that Judgment 
which the Law hath appointed. And the Court 
doth award, 


That you be conveyed from hence to Newgate, 
the Priſon from whence you came, and 
from thence you are to be drawn upon a 
Hurdle to Tyburn; where you are to be 
hanged by the Neck, and while you are 
alive to be cut down, your Privy Members 
are to be cut off, and your Bowels to be cut 
out of your Body and burnt in your View; 
your Head is to be cut off, aud your Body 
zs to be divided into four Parts, and your 
Head and your Quarters are to be diſpoſed 
where his Majeſty ſhall appoint. And 
1 pray God to have Mercy upon your 

oul. 


Knightley. My Lord, I am truly ſorry for what 
I have done, and I humbly thank your Lordſhip, 
and the reſt of the Judges for your Favour to 
me. | 


T hen the Priſoner was carried back to Newgate, 
and afterwards was graciouſly pardon d. 
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in the Parliament holden 9 Hen, 3. it was enact- 
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the City of London, 

on an Information in nature of a Quo Warranto 
in the King's Bench, 1683. Hil. 35 Car. IL 

Mich? 33 Car. II. in B. R. Rot. 137, Sir Robert 


Sawyer, Knight, His Majeſty's Attorney Gene» 
ral, againſt the Lord Mayor, and 


F 
L 
£ 


1 


and Citizens of London. the | 

The Information in nature "4 a Quo Warranto Pally y wr: 

s forth, Authoruy 

he | have thew 

HAT the Mayer, and — A4 

and Citizens of the City of London, uri 

the ſpace of a Month then laſt ks 

and more, uſed, and yet do claim to Sur um, 

have and uſe, without any lawful Warrant, or 1 
regal Grant, within the City of London aforeſaid, 
and the Liberties and Privileges of the ſame 

City, the Liberties and Privileges following, viz. 2. Omaes 

cis atis illius, & 


I. To be of themſelves 298 
and Politique, by the Name of 
a 7 1 and Citizens of the Guy | 
of London. 1 
IT. To have Sheriffs Civita & Com” London! Then plead the Confirmations of ſeveral 
S Com Midd and to name, elect, make, later Ki their Charters ; as of 
and conſtitute them, King VL. by his Charter, dated 26 C- 
III. That the Mayor and Aldermen of the 23 MH 6. 


laid City ſhould be Juſtices of the Peace, King Edward IV. by his Charter, dated g Ne» 
and hold Seſſions of the Peace. = E * , 


. 2E.4. 
VII. by hi dated 
All which Liberties, Privileges, and Franchi- 24 n 
ſes the ſaid Mayor and Commonalty, and Citi- King Jone L by dhChne, dated 25 Sept. 


zens of London, upon the King did by the ſpace 
aforeſaid uſurp, and yet do uſurp. 


Plea. 


HE Mayor and Commonalty, 


and Citizens, appear by their 
Attorney, and plead, 


I. As to their being a Body Politique and 


1, That the City of London is, and time out 
of mind hath been, an ancient City, and that 
the Citizens of that City are, all chat 
time have been, a Body Corporate and Politique, 
by Name of Mayor and Commonaliy, and Citizens 
of the City of London. 

That in Magna Charta de libertatib* Anglie, 
ed, Quod civitas London habeat omnes libertates 
ſuas antiquas, & conſuetudines 5 

That in the Parliament 1 E. 3. chat King by 


VOL. IV. 


9 
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making, and conſtituting Sheriffs of London and 
Middleſex imperpetuum. 

Then they plead this Liberty and Franchiſe 
confirmed to them by all the aforementioned 
Statutes and Charters, ac eo Warrants they claim 
to make and conſtitute Sheriffs, 


III. As to the Mayors and Aldermen being 
Juſtices of the Peace, and holding Seſſions, 
they plead, 

Thar the City 1s, and time out of mind was, 
an ancient City and County, and the Citizens a 
Body Politique. | | 

That King Charles the Firſt, by his Letters 
Patents dated 18 O06. 14 Car. I. granted to the 
Mayor and Commonalty, and Citizens of the 
City of London, That the Mayor and Aldermen 
of London, ſuch of them as had been Mayors, 
ſhould be Juſtices of the Peace, and ſhould hold 
Seſſions, & eo Warranto they claim to be Ju- 
ſtices, and hold Seſſions. | 


O this Plea the Attorney Gene- 
Reſpouſ. ral replies. And as to the 
Mayor, and Commonalty, and Citi- 
zens of London, being a Body Politique and 
Corporate, | | ; 
Firſt takes iſſue, that they never were a Body 
Corporate, and for this puts himſelf upon the 
Country. And then goes over and pleads, 
That the Mayor, Commonalty, and Citizens, 
aſſuming upon themſelves to be a Body Poli- 
tique and Corporate, and by reaſon thereof to 
have Power and Authority to convocate and aſ- 
ſemble, and make Laws and Ordinances, not 
contrary to the Laws of the Kingdom, for the 
better Government of the City and Citizens, 
and for preſerving the King's Peace Under 
Colour and Pretext thereof, but reſpecting only 
their private Gain and Profit, and againſt the 
Truſt in a Body Corporate by the Laws of this 
Kingdom repoſed, aſſumed an unlawful and un- 
juſt Authority to levy Money upon the King's 
Subjects, to their own proper Uſe, by colour 


of Laws and Ordinances by them de facto or- 


dained and eſtabliſned; and in proſecution and 
execution of ſuch illegal and unjuſt Power and 
Authority by them uſurped, 17th of Septemb. 
26 Car. II. in their Common Council aſſembled, 
made, conſtituted, and publiſhed a certain Law, 
by them de facto enacted, for the levying of ſe- 
veral Sums of Money of all the King's Subjects, 
coming to the publique Markets within the City 
to ſell their Proviſions, viz. Of every Perſon 
for every Horſe- load of Proviſions into any pub- 
lique Market within the ſaid City, brought to 
ſell, 2 d. per Day. För; every Dorſer of Pro- 
viſions, 6 d. per Day. For every Cart-load not 
drawn with more than Three Horſes, 4 4. per 
Day. If drawn with more than Three Horſes, 
6 d. per Day. And that theſe Sums of Money 
ſhould be paid to the Uſe of the Mayor, Com- 
monalty, and Citizens : And if any refuſed to 
pay, then to be removed from his Place in the 
Market. And that by colour of this Law, the 
Mayor, Commonalty, and Citizens, for their 
own private Gain, had illegally, by the ſpace of 
ſeven Years next after the making this Ordi- 
nance, received divers great Sums of Money, 
in all amounting to 5,000 J. per Annum, in Op- 
preſſion of the King's Subjects. 


— — 


making neceſſary Proviſion for 


; And further, That whereas a Seſſion of Par- 
liament was holden by Prorogation, and conti. 
nued to the roth of Fanuary, 32 Car. II. and 


then prorogued to the 20th of January then 


next: 

The Mayor, Commonalty, and Citizens, 13 
Jan. 32 Car, II. in their Common Council af. 
ſembled, unlawfully, maliciouſly, adviſedly, and 
ſeditiouſly, and without any lawful Authority 
aſſumed upon themſelves ad cenſendum S judi- 
candum dictum Dominum Regem, & Prorogationem 
Parliamenti per Dominum Regem ſic far, And 
then and there in Common Council aſſembled, 
did give their Votes and Order, that a certain 
Petition under the name of the Mayor, Alder- 
men, and Commons of the City of London, in 
Common Council aſſembled, to the King ſhould 
be exhibited ; in which ſaid Petition was con- 
tained, | | 

That by the Prorogation, the Proſecution of 
the publique Juſtice of the Kingdom, and the 
Preſervation 
of the King, and of his Proteſtant Subjects, had 
received Intefruption. And that the Mayor and 
Commonalty, and Citizens in the ſame Common 
Council aſſembled, did unlawfully, maliciouſly, 
adviſedly, and ſeditiouſly, and with Intention 
that the ſaid Petition ſhould be diſpers'd amongſt 
the King's Subjects, to induce an Opinion in 
them, that the ſaid King, by proroguing the 
Parliament, had obſtructed the publique Juſtice, 
and to incite the King's Subjects to Hatred of 
the King's Perſon and Government, and to di- 
ſturb the Peace of the Kingdom, did order that 
the ſaid Petition ſhould be printed, and the ſame 
was printed accordingly to the Intent and Pur- 
poſe aforeſaid, | 
By which the Mayor, Commonalty, and Ci- 
tizens aforeſaid, the Privilege, Liberty, and 
Franchiſe of being a Body Palitiqe and Cor- 

orate did forfeit, and afterwards, hy the tima 
in the Information, that Liberty and Franchiſe 
of being a Body Politique did uſurp upon the 
King. Et hoc, &c. 

And as to the other two Pleas, viz. The 
making and having Sheriffs and Juſtices of the 
Peace, the Attorney General imparles to Mich, 
Term, | 


H E Mayor, Commonalty, and 

Citizens, as to the Plea of the 
Attorney General, pleaded in aſſigning a For- 
feiture of their being a Body Politique and 
Corporate, | 


Rejoynder. 


Proteſtando, That thoſe Pleas, by the At- 


torney pleaded, and the matter in the ſame 
contained, are inſufficient in the Law to fore- 
judge or exclude the Mayor and Commonalty, 
and Citizens from being a Corporation. 

Proteſtando etiam, That no Act or Deed, or 
By-Law made by the Mayor, Aldermen, and 
Common Council is the Act or Deed of the 
Body Corporate. 

Proteſtando etiam, That they, the Mayor and 
Commonalty, and Citizens of London, never 
rook upon them any unlawful or unjuſt Au- 
thority to tax the King's Subjects for their own 
private Gain, or did ever levy or exact from 
the King's Subjects coming to Markets ſuch 
yearly Sums as in the Replication are alledg- 
ed- For Plea ſay, 3 


That | 
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That London is the Metropolis of England, 
and very populous, & Celeberrimum Emporium 
tolius Europe, 

That there are, and time out of mind have 
been, divers publique Markets for Proviſion and 
Merchandiſe within the ſaid City to be fold, 

That the Mayor and Commonalty, and Citi- 
zens have been, time out of mind, and yet are, 
ſeiz d of theſe Markets in Fee, and by all the 
ſaid time at their own Coſts and es have 
provided and have accuſtomed, ought to 
provide at their own coſts Places for the hold- 
ing the ſaid Markets and Stalls, and Standings, 
and other Accommodations for Perſons bring- 
ing Proviſions and Merchandiſes to the ſaid 
Markets, and Superviſors and other Officers 
for the better —— and ordering the ſaid 
Markets, and of the great concouſe of Perſons 
coming to the ſame ; and for the ſuſtaining 
and ſupporting of the ſaid Coſts and Expenſes, 
by all the time aforeſaid have had, and ought to 
have, reaſonable Tolls, Rates, or Sums of Mo- 
ney, of Perſons coming to the ſaid Markets for 
their Stalls, Standings, and other Accommoda- 
tions by them for the better expoſing their Com- 
modities had and enjoyed. 

They further ſay, That the Citizens and Free- 
men of London are very numerous, ( viz, ) 
50,000 and more. 

That within the ſaid City there hath been, 
time out of mind, a Common Council aſſem- 
bled, as often as neceſſary, conſiſting of the May- 
or, Aldermen, and of certain of the Citizens, 
not exceeding 250 Perſons thereto annually 
elected, called the Commons of the ſaid City. 

That there is a Cuſtom within the ſaid City 


for the Mayor, Aldermen, and Common Coun- i 


cil, to make By-Laws and Ordinances for the 
Regulation and Government of the publique 
Markets within the City, 
That theſe Liberties and Cuſtoms of the Ci- 
ty were confirmed by Magna Charta, and the 
other Statutes in the Plea abovementioned. 
That by reaſon of the burning of the City in 
Septemb. 1666, and the Alterations in the Market- 
Houſes and Places thereby occaſion'd, for the eſta- 
bliſhing and reſetling the Markets within the City, 
17 Septem.26 Car. II. the then Mayor, Aldermen, 
and Commons, in Common Council aſſembled, 
according to the ſaid Cuſtom, for the better Re- 
ulation of the ſaid Market, did make and pub- 
iſh an Ordinance, entituled, An Ad for the 
Settlement and Well-ordering the publique Markets 
within the City of London, by which ſaid Qrdi- 


nance reciting that for the accommodation of 


the Market-people with Stalls, Shelters, and o- 
ther Neceſſaries for their ſtanding in the Mar- 
kets, and for the amendment, paving, and 
cleanſing the Market-places, and for the ſupport 
and defraying the incident Charges thereof, 
there have been always certain reaſonable Rates 
and Duties paid for the ſame. And to the in- 
tent that the ſaid Rates may be aſcertain'd and 
made publique to all Market-people, and the 
Collectors reſtrained from — It was en- 
acted and ordained by the ſaid Common Coun- 
cil, that the Rates and Sums in the Replication 
ſhould be paid to the uſe of the Mayor and 
Commonalty and Citizens; or upon refuſal, to 
be removed out of the Market, And they aver, 

that theſe are all the Rates or Duties paid, and 
VOI. IV. 


were reaſonable Sums to be paid ; and 
the — — 1 28 


„ as was lawful for them 


Pariſh of St. Michael Baſlihaw, 
was an execrable Plot and 


Religion in this Kingdom 

That Sir Edmundbury Godfrey took Examina- 
tions of Witneſſes, and ons of the 
ſame ; and alſo of the burning of London by 


the Papiſts, 

That divers of theſe had lain in 
wait for him, and m him, to the intent 
to ſu his Examinations, and to deter other 
= es from acting in the Did . 

hat Green, and others were try d, and | 
for this Murther. : 


That Coleman, and others were alſo try d, and 
executed for the ſame iracy. 

That William Lord Powis, Arundel of 

Marder, Lord Peire, Lord Haas, were im- 

hed by the Commons in Parliament of 

igh Treaſon tor the ſame Conſpiracies, and 


to the Tower, 


deeply ſenſible of the fad condition 
Realm, occaſioned chiefly 


of the 
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ed, which is ſet forth in hec verba ; and did 
Order, that after the ſame was preſented to 
the King, it ſhould be printed for the ſatisfacti- 
on of the troubled Minds of the ſaid Citizens; 
and traverſe the writing or making any other 
Petition, or making this to any other end or 
intent than they have pleaded. 


Surrejoyn. H E Attorney General as to 

der. the Plea of the Mayor, and 
| Commonalty, and Citizens pleaded to 
the making and publiſhing the Ordinance about 
the Markets, | 

Proteſiando, That the Mayor, and Common- 
alty, and Citizens were not ſeiz d of the Mar- 
kets, nor at their charges provided Stalls and 
Neceſſaries, or Market places. | 

Proteſtando etiam, That the ſaid Rates and 
Sums were not reaſonable. | 

For Plea faith, That by a Statute made 22 
Car. II. it was enacted that Places for Markets 
ſhould be ſet out, and 2 4. per Chaldron upon 
Coals for the Charge of that, and many other 
things, was given ; and that they received a 
great Sum out of that Duty for the Purpoſe a- 
foreſaid; and yet for their own private Lucre 
took the Money by the Ordinance. 

And traverſeth, That the Mayor, and Com- 
monalty and Citizens, time out of mind, ha- 
buerunt & habere conſueverunt Tolneta, Ratas, ſive 
denariorum ſummas per ipſos Majorem, Communi- 
tatem, & Cives ſuperius ſuppoſit. per prefatam Le- 
gem, ſive Ordinationem predif? Aſeſſ. & in cer- 


titudinem reduct. prout per placitum ſuu i 
rejungendo ry r 3 2 
And to the Plea of the Mayor, and Com. 
monalty, and Citizens, pleaded to the Reſidue of 
the Attorney's matter aſſigned for a Forfeiture 
as 3 A l c 
e Attorney Proteſtando, That the aforeſa: 
Prorogation of the Parliament was io e, 
Cauſes concerning the good of the Kingdom 
and thereby the proſecution of publique Juſtice 
not interrupted. | 
And demurrs to the faid Plea of the Mayor 
and Commonalty, and Citizens by them pleaded 


as to the Petition. 5 

T H E Mayor, and Commonalty, Rebutter. 
and Citizens, as to the making 

and publiſhing the Ordinance for the Payment 

of Monies by thoſe that come to the ſaid Mar- 

kets, ſay as before, 

That the Mayor, and Commonalty, and Citi- 
zens have, time out of mind, had, and ac- 
cuſtomed to have, reaſonable Tolls, Rates, or 
Sums of Money of all Perſons coming to theſe 
Markets with Victuals and Proviſions there to 
be ſold, for Stalls, Standings, and other Ac- 
commodations, by them, had for expoſing their 
Victuals and Proviſions to fale. And of this 
they put themſelves 2 the Country, c. 
To this Mr. Attorney demurrs. 

And as to the Plea by the Mayor, and Com- 
monalty, and Citizens pleaded to the Reſidue 
of the matter by the Attorney Gengral, aſſign- 
ed for Forfeiture, they joyn in Dꝭmurrer 4 


Mis great Caſe was only twice argued at the Bar: Firſt, by Mr. Finch, the King's 
Solicitor, for the King ; and Sir George 'Treby, Recorder of London, for the City. And 
next by Sir Robert Sawyer, the King's Attorney General, for the King ; and Henry 


Pollexfen, for the City. 


The Firſt Argument was in Hilary Term on 


Wedneſday, Febr. 7. 
Mr. So- HE Queſtions in this Caſe, as I 
licitor. think, will be, 


I 8 any Corporation can be forfeit- 
ed? 1 
II. Whether the City of London differ from 
| other Corporations as to point of Forfei- 
— re 
III. Whether any Act of the Mayor, Alder- 
mieen, and Common Council, in Common 
Council aſſembled, be ſo much the Act 
of the Corporation, as can make a Forfei- 
ture 
IV. Whether the Acts by them done in mak- 
ing the By-Law, and receiving Money by 
It ; or in making the Petition, and cauſ- 
ing it to be printed and publiſhed, be 
ſuch Acts, as if done by the Corpora- 
tion, will make a Forfeiture of the Cor- 
poration? : 


I. The Firſt of theſe Queſtions truly T ſhould 
not make any Queſtion at all, but that this 
Caſe has been a Caſe of ſo great expectation, 
every man hath diſcourſed about it, and the 
prejudice that ſome have entertained concern- 
ing it, have drawn them to aſſert the —_ 
tive Propoſition, Therefore, my Lord, be. 
cauſe this ſtrikes to the whole, thqugh I think 


it hath no Foundation in Law, I will beg 


leave to remove this Objection out of the 


e. 

1. Firſt of all, No Corporation hath any other 
Creation than any other Franchiſes have, and 
ſubſiſt upon the fame Terms that other Fran- 
chiſes do. | 

2, There is a Truſt or a Condition in Law, 
that is annexed to, and grows upon all Fran- 
chiſes, that they be not abuſed, and the Breach 
of them is a Forfeiture of the very being of the 


Franchiſe. 
3. And as there is no Foundation of that 


Opinion in Law, ſo the Miſchiefs would be 
great, if the Law were otherwiſe. For, 


F When the Demurrer in this Caſe was joyn'd (vi2. Mich. Term 34 Car. II.) Mr. Sergeant Pemberton was Chief Juſtice of the 


King's Bench. But before Hilary 'Term, when it came to 
and Sir Edmund Saunders, who had becn Counſel 
the King's Bench. : 


argued, he was removed, and made Chief Juſtice of the Common: Bench 
for the King, in drawing and ting che Pleadings, was made chief Juſtice of 


9 1. Firſt, 


e tos © Mes os 
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1. Firſt, That no Corporation hath other 
Creation than other Franchiſes have 4 is un- 
doubtedly true that the King is the — — 
and Commencement of all Franchiſes ; ve 
their beginning from him, the Books are 
and full in it : I need not quote them, though 


Serjeant Maynard, Now, my Lord, 
may Corporation, but by the King 


's Letters 
Patents; for even the Preſcription doth ſ 
there was the King's Patent to create it at 
And therefore the proper Inquiry will be about 
the Second thing, 

2, How far the Breach of Truſt that is annex- 
ed to a Franchiſe, is a Forfeiture of that Fran- 
chiſe. 

Firſt of all, There is no Rule in Law more 
certain, than that the Miſ-uſer of a Franchiſe is a 
Forfeiture of that Franchiſe, This the Statute 
of 18 Ed. 2. does very 2 which was 
an Act of Grace to reſtore Franchiſes to thoſe 
that had loſt and forfeited them. There it was 
reſtrained Ita quod libertat* non fint abuſe, And 
my Lord Coke 2 Inſt, in his Obſervations . 
the Statute of Weſtm' 1. that Chapter of it 
that concerns Towns that exacted more Murage 
than was granted, fol, 223. ſays, ſhall 
loſe that Grant for ever ; ſays the Mirror of 
Juſt. which my Lord Coke there quotes, that is 
no more than the Common Law ; for the Law 
wills that every Man ſhould loſe his Franchiſe, 
that does miſuſe it : So the Abbot of St. Albans 
Caſe, 8 Hen, 4. 18, The King ſeized the Fran- 
chiſe into his hand, becauſe the Abbot, who had 


the Gaol, would not give es to make De- 
liverance, and for detaini — dn riders a long 


time without making a lawful Deliverance. 
2 - Ed. 2 Uo Abbot CI Caſe 
or detaining Priſoners acquitted Fees pai 
the Kin bes the Gaol for ever. — 
are cited by my Lord Coke 2 Inſt, 43. And in Sir 
George Reynel's Caſe, 9 Report, Fitzberbert's 
Abridgment, Tit coron* placit' 233, A Layman 
was taken in a Robbery, the Ordinary challenges 
him as a Clerk, whereas he was a Layman : It 
was ruled, that for his falſe challenge the Or- 
dinary ſhould loſe his Temporalities to the Ki 
and loſe his Franchiſe to challenge Clerks, 
him and his Succeſſors for ever. Thus far is 
plain, That Franchiſes, if miſuſed, are forfeited ; 
and that though enjoyed by Perſons 1 a cor- 
rate capacity, as the es 
And then as a X - forfeit — 
De in ——_ Cor- 
ration, ſo may a Corporation forfeit the Fran- 
chile of the Corporation it ſelf, the ſame 
1 _ unleſs any one will 
y. Franchiſe of being a Corporation can- 
not be miſuſed and that would be à very ſtrange 
matter to aſſert. | 
Every Corporation is entruſted with a Franchiſe 
to make Laws for governing the Subje& within 
its Juriſdiction, if that Power be exerciſed to 
the Subjects prejudice, as it may be, it were an 
hard matter if there were no Law to redreſs that 
Grievance. Suppoſe a ion under their 
common Seal uld authoriſe a Rebellion, 
would any Man fay that were no Forfeiture ? 
"Tis faid m—_ Pigott,, 21 Ed. 4. f. 13. Ar. 
guendo upon a ( where the Queſtion is, 
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came to execute they were 
ſued for that the King 
and his Parliament, for 
it was adjourned into Parliament, was, d &+ 
e And there is 
this Obſervation, tho* it be written with the 
fame Hand, which is not his, but the Clerk's 
that tranſcribed it, Judicium i lud extendit contre 
Barones 5 Portuum, & corum libertates, ut mibii 
videtur. che that Book : 
And this the City of 
London , of Magna 
Charts 


8 
2, 
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Warranto , as in our Caſe, But in the Caſe 
of 9 Ed. 1. there it does appear Judgment 
was given by the Parliament, that the Liberty 


| ſhould be forfeited, not that it ſhould be ſeiſed 


into the King's Hands only. ] 

Now, my Lord, where all the Franchiſes of 
a Corporation are forfeited, what is the Corpo- 
ration? Truly, *tis nothing, tis but a Name; 
a Corporation without a Power to act, 1s no- 
thing at all. Indeed, I do not find any Judg- 
ment in a Qu Warrants of a Corporation being 
forfeited ; yet, my Lord, it doth not follow 
from thence that this cannot be by Law ; for 
many Ae Warranto*s have been brought againſt 
London, and other Places too, to out Corpora- 
tions of their Franchiſes, but it hath always end- 
ed in Submiſſion to the King, and ſo they have 
been at quiet. All the Quo Warranto' in Mr. 


Attorney Palmer's time, after the King's Re- 


ſtauration, againſt the ſeveral Corporations, they 
all ſubmitted ; and yet that was to queſtion the 
very Being of their Corporations. 

Now, my Lord, pray conſider a little upon 
the Rule of Law. It ſhould ſeem very ftrange, 
if a Corporation ſhould neglect to come into 


| Eyre, or into the King's Bench, the ſame Term 


that a Q Warranto is brought againſt them, 
they muſt be outed of their Franchiſe for ever, 
as tis faid 15 Ed. 4. 6 & 7. And yet, when all 
the Contempts and Oppoſitions imaginable are 


found upon Record, that this ſhould not be a 

| Forfeiture, that ſeems abſurd that a Neglect in 

Eyre ſhould do it, but all the Oppreſſions and 

Offences in the world, when found upon Re- 
cord, ſhould not do it. 


3. But, my Lord, the Miſchiefs that would 


follow from hence are very great. Now many 
Oppreſſions and Offences would be daily com- 


mitted, if every Corporation were a Franchiſe 


and juriſdiction independent upon the Crown? 


and the Puniſhment truly of ſome particular 
Men for thoſe Offences would not be adequate, 
where the Power of offending and miſgovern- 


ing ſhould till remain; ſure that were no ad- 


equate Redreſs of ſuch an Inconvenience. And 
to this purpoſe, my Lord, I ſhall humbly offer 
a Caſe, and tis that great Caſe between the Earls 
of Glouceſter and Hereford, HiP 20 Ed. 1, in B. R. 
rot. Wallie 14. *Tis likewiſe in Riley's Placita 


Parliamenti, 83, 86. The Caſe is this in ſhort : 


They both claimed the Liberty of Returna Bre- 


vium, and they had incurred great Contempts in 


| refuſing to obey the King's Writs ; and Judg- 


ment was given againſt them, that the Liberty 
ſhould be ſeiſed for this Reaſon, which, I think, 


will go a great way in this Caſe, and for which 


I offer it, Quia puniendus eſt Dominus libertatis 


in eo quo deliquit, I think, my Lord, as I ſaid, 


that will go a great way in this Caſe to ſhew the 


© Reaſon of the Law. 
My Lord, if the granting of too many and 


too large Franchiſes were a Miſchief, as certain- 
ly it was by Law, and as appears by the Com- 
mons Petitions 21 Ed. 3. rot. Parl. No. 17. where 
they pray, That new and large Franchiſes may 
not be granted, becauſe it tended to the over- 
throwing the Common Law, and great Oppreſ- 


ſion of the People. And the King's Anſwer was, 
That Care ſhould be taken for the time to come. 


I fay then, if this were ſuch a Miſchief, that 
there ought not to be granted new and large 


Franchiſes, much more would it 

if theſe Franchiſes ſhould not be Ra _ 
troul of the Law, when they exerciſe fch OD. 
preſſion. And ſo, my Lord, I tha leave " 
Point; for I think it will be pretty lear th yr 
Corporation may forfeit their Being of «Chee 


ration. 5 | 


lef, 


II. I ſhall next conſider, ether the Ci 
London be in any other Plight than 1 
Corporations, I think, truly, there is no Differ 
ence at all. Now this Queſtion doth depend 
upon what they have ſet forth by their Plex : 
and that is, the Confirmation of Magna Charts. 


cap. g. Civitas London habeat omnes libertates ſuas 


antiquas, & conſuetudines ſuas. And then the 


Act of 1 E. 3. upon which my Lord Cote. ; 
his 4 Inſt. 253. ſays, that the Franchiſe of "his 
City ſhall not for any Cauſe be ſeiſed into the 
King's Hands. And then that of 7 R. 2. which 
ſays, that the City ſhall enjoy its whole Liberties 
licet non uſi vel abuſi, This is their F oyndation, 
upon which they would diſtinguiſh this City from 
all other Corporations. Now as to theſe things, 
I give theſe Anſwers : | 


Firſt for Magna Charta, That plainly is no 


more a Confirmation to them, than *tis to other 
Cities and Corporations. For not only the City 
of London is named to have its ancient Liberties 
and Cuſtoms preſerved, but 'tis likewiſe omnes 
aliæ Civitat' Sc. and all Cities, Burroughs, and 
Towns, and the Barons of Cinque-Ports, and 
all other Ports, ſhould have all their Liberties 


and free Cuſtoms, y Lord Coke agrees it 
in his Comment. And in what he cites out of 
the Mirror of Fuftice, and other ancient Authors 


of our Law, they ſhould enjoy their Franchiſes 
which they had Right to by lawful Title of the 
Gift and Confirmation of the King, and which 
they had not forfeited by any Abuſe. So that 
the Act which confirmed them, did not purge 
former Forfeitures, much leſs did it licenſe other 
Abuſes. | | 

Then for their Acts of 1 E. 3.and 7 R. 2.1 ſhall 
humbly offer this, That as they are in truth no 
Acts of Parliament at all, ſo they will not con- 
cern this Queſtion, whatſoever my Lord Cote 
ſays concerning them. But I ſhall give ſome in- 
ſtances before theſe Acts, to ſhew that they never 
had ſuch an unqueſtionable Power as they now 
dream of, and then ſome Inſtances in after times, 
that there either were no ſuch Acts, or no ſuch 
Senſe at leaſt is to be put upon them, as they 
have ſtrained to make. 

Firſt it gm 15 E. 1. that the Franchiſe of 
the City of London was ſeiſed into the King's 
Hand, and Fohannes de Britton was made Cuſtos 
Civitatis London, who was no Freeman; and 
this implies, that the Franchiſe was ſeiſed into 
the King's Hands, for they had a Power to 
chooſe de ſeip/is, by Charter from King John, 
a Citizen to be Mayor or logs egy 1) ; 
but here was another Governour appointed 


them. 


Then Ro“ Pat? 26 E. 1. Rex pro bono ſervicio 


civil? London? reddit eis civitꝰ ſuam London habend” 
dich civibus ad volunt” Regis. Teſte Rege. So 
that both the City, and all its Franchiſes, were 
ſeiſed at that time; for he reſtored the vety 
City of London to thaCitizens habend* during his 
Will and Pleaſure. Thus, my Lord, it ſtood 


in 


in the time of E. 1. Then in the time of E. 2. 
ſeiſed again 3 14 E. 2. memb, 21, of 
Rolls, in 21. Rex dimiſit civibus Landon officiun 
Major” civitat® Landon, 15 E. 2, Rex dedit 
centiam eligendi Major London. And in 
cond part of Pat Rolls 15 E. 2. m. 5, th 
recites, That whereas in the Fourteenth Year 
his Reign he had replevied to them the Office 
Mayor, u/que quindenam Sancti Martini, and al- 
ſo recites, which Office was ſeiſed into the King's 
Hands by the Juſtices of Eyre in the Tower of 
Landon, and he was willing to continue it longer 
to them, ex gratia ſpecial; he did grant them the 
ſaid Office, gquamdiu, c. 

Then the ſecond part 
it is recited, That the King had ſeiſed the Office 
of the Mayoralty, and had ied it from 
time to time; and that one Hamond de Chigw 
was made Mayor, the King had accepted of him 
for Mayor, Et Rex volens eis gratiam uberiorem 
facere, grants him the Office of Mayor. 

Now, my Lord, theſe Seizures ſhew plainly, 
that the Franchiſes of the City were forfeitable ; 
for either they were ſeiſed Matter of Re- 
cord found for a Forfeiture, or elſe upon ſome 
Matter e 
feiture, So were abſo gone, 
and I do not find CSS 
of the King's Hands by Proceſs of Law, but 
muy reſtored by Grace and F —_ for till the 
20 E. 2. it ap chat they ſo continued 
2288 Hands, and he abſolutely diſpoſed 
of them. 

Here is now a Favour to them, and a ple- 
Nr Thus it ſtood in the Reigns 
of E. 1. and E. 2. | 

Now the next thing will be for their Act of 
1 E. 3. which they back with my Lord Cotes 
Obſervation upon it, that it was Autboritate 
Parliamenti. Now truly, my Lord, there is no 
ſuch Act of Parliament that is any where extant, 
For it is not in Print, neither are there any Par- 
liament Rolls of E. 3's time till 4 E. 3. And 
he that cites it, my Lord Coke himſelf, cites no 
Roll at all for it; ſo that where we ſhall find 


this Act of Parliament, truly I do not know. 


But this Act at beſt amounts to no more, than 
that for any | wy Treſpaſs of Officers the 
Liberties of the City ſhould not be ſeiſed ; but 
_ H. „for chat is — 
ere are of the 2 not 
ticular Officers; though I cannot but bf 
how the Law was taken to be at that time, be- 
fore this their pretended Act, even for the Of- 
fence of private Officers ; and that appears to be 
the Law too in the Caſe of 9 E. 1. which I cited 
before, which was only the Offence of the 
Mayor of Sandwich, who refuſed to anſwer for 
a Treſpaſs, and a Reſcue was committed, and 
the whole Liberty ſeiſed. 

Now this Act of 1 E. 3. be it what it will, 
though they would take ic in char Senſe, that 
= — ſhould be incurred for the Treſ- 

of an Officer, yet I find quite the 
thereunto, and thee i hath ow Pp 4 
in that Senſe, For 5 E. 3. rot. clauf. 14. there 
the King did diſcharge one from the Office of 
Mayor, and commands the Aldermen and Com- 
monalty to chooſe another. Now this, my Lord, 
take to be not ſo much a puniſhing of the 
Officer, as a breaking in upon the Franchiſe it 


of Par Rolls in 20 E. 2 
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whereby it appears, notwuhftanding 
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King's Favour ; ſo when Men forget their Duty, 
in abuſing the King's Favour, this great Court 
is the place to put them in mind of it. I come 


then to the Third Queſtion : 


III. Whether the Af of the Mayor, Aldermen, 
and Commonalty, in Common Council aſſembled, 
be an Af of the Corporation, ſo as to make a 
Forfeiture of the whole? And with Submiſſion, 
my Lord, that will be pretty clear too upon 
theſe Reaſons : 

1. Firſt of all, the whole Corporation is fully 
repreſented by them, notwithſtanding the Diſ- 
parity of Number ſet forth in their Rejoynder. 

2. Again, All By-laws and Ordinances made 
for the good Government and Order of the City, 
are certainly the Acts of the Corporation ; but 
the ſole Power of making thoſe Laws is in the 
Mayor, Aldermen, and Common Council ; and 
therefore ſure the whole Power of the Corpora- 
tion is in the Common Council. 

3. They have the ſole Power of the Corpora- 
tion-Seal, They can bind all the whole Corpo- 
ration by any Alienation to, or Charge upon 
their Inheritance ; and by Conſequence they 
may ſurrender all or any of their Franchiſes, 
and then, as I ſaid, they may forfeit them. 

4. They have pleaded that there hath been 
time out of mind a Common Council, conſiſt- 
ing of the Mayor, Aldermen, and Two hun- 
dred and fifty Citizens, who are called the Com- 
mons of the Ciry. So that it ſhall be intended 
now, that as they have preſcribed for it as in- 
cident to their Corporation, it was part of their 
Original Conſtitution to be thus repreſented by 
them, and ruled and governed by their Laws : 
But there is another reaſon for it, and that is, 
that it is an inſeparable incident to a Corpora- 
tion, implyed in Law without grant, that 
they have a power to make By-Laws to bind 
the Corporation, without which there were no 
Government in a Corporation ; and therefore a 
miſuſer of that power muſt be a Forfeiture of 
their Corporation, becauſe *tis a breach of their 
Original Truſt : 22 Ai. pl. 34. there is this 
Rule given, and a true one it is, Where there 
are many Franchiſes granted, which do not de- 
pend one upon another, there the miſuſer of 
one is a Forfeiture of that one which was mil- 
uſed ; but where there are ſeveral parts of a 
Franchiſe depending all upon the ſaid Franchiſe, 
if any part be miſuſed, the entire Franchiſe 
ſhall be forfeited. As for inſtance, if a Man 
have a Fair, a Court of Pypowders is incident 
to 1t, the miſuſer of that Court of Pypowders 
is a Forfeiture of the whole Fair it ſelf ; for 
where any part is abuſed that is incident to an 
entire Franchiſe, that abuſe forfeits the whole, 

And this is the Opinion of Palmer*s Reports 
in the Caſe of the Corporation of Maidenhead, 


where *tis doubted whether the Market was for- 


feited for taking too much Toll, becauſe the 
Toll was not inſeparably incident to the Mar- 
ket, and ſo was not dependent upon the entire 
Franchiſe, and there the rule is taken, as I have 


ſaid before, that the miſuſer of a part of an 


entire Franchiſe, or a power that is incident to 
it, is a Forfeiture of the Franchiſe. 

Then, my Lord, if they cannot forfeit here, 
the whole power of the Truſt of the Corporati- 
on 1s repoſed in them, and may be miſuſed by 


them, to the Oppreſſion of the King's Subj 
and there is no remedy, if they ſhall not be 
puniſhed ar all. For it is much harder to ff 
that ſeveral Acts of all the particular Perſols 
ſhould forfeit the Corporation, than that their 
joynt Act ſhould do it. But this, my Lord 
is an Act contrary to the truſt upon creatin : 
the Corporation, and may be a miſuſer to the 
prejudice and oppreſſion of all people ; and if 
this ſhould not forfeit the Corporation, there is 
no remedy at all, but the power remains of op- 
preſſing as it did before. 

Now, my Lord, I think, with ſubmiſſion, I 
have made it pretty plain ; and as they are 
not diſtinguiſhed from other Corporations in 
point of Privilege as to Forfeitures, fo this is 
their Act, and ſhall bind them, being done by 
their Repreſentatives. 


IV. Then the fourth Point will be, Whether 
theſe Offences ſet forth in the Replication are For- 


feitures ? 


1. The firſt is the making of that Law in the 
Common Council for the levying of Sums of Mo- 
ney upon the King's Subjects, and the actual levy- 
ing of thoſe Sums accordingly ; and this they juſti- 
fy undertheir preſcription to have reaſonable Tolls, 
as they ſer forth in their Pleadings, from all Per- 


ſons that come to their Markets to ſell Proviſion 


there, and power to reduce their Tolls to a 
certainty by an Act of Common Council. This 
is their Juſtification ; ſo that, my Lord, the 
firſt thing to be conſidered is, 

(1.) What right they have to theſe Tolls or 
Sums of Money aſſeſſed by the By-law ; and 
then 

(2.) Whether if they have no right, their tak- 
ing upon them to make a Law be a Forfeiture ? 

(1.) For theirRight, that depends upon a pre- 
ſcription to have reaſonable Toll, as they ſet it 
forth, and this, as they have pleaded it, ap- 
pears to be no Right at all ; for a preſcription 
to have Toll and Tollage, not ſhewing how 
much in certain, is void ; for reaſonable Toll 
is not incident to a Market, but the Party has 
it by the King's Grant, and ſo *twas adjudged 
in this Court, Mich. 39 & 40. Eliz. cited by 
my Lord Coke in his Second Inſt. 220. So if the 
King grant a Toll, if he do not in his Grant 
aſcertain how much ſhall be taken for Toll, that 
Grant is void, and ſo is the Preſcription too, 
as you may ſee in the Corporation of Maiaen- 
bead in Palmer's Reports, fol. 79. grounded up- 
on 9 H. 6. 45. &. 11 H. 6. 19. and ſo he 
cites the Opinion of Popham in the Caſe of 
Heedy and Weeldhouſe, for no Subject can pre- 


ſcribe to have Toll, but by the Grant of the King. 


But, my Lord, this is not properly a Toll 
neither, nor in the nature of a Toll; for that is 
always paid by the Buyer, and never paid be- 
fore a Sale ; but here all that 'comes to the 


Market, whether they buy or not buy, ſell or 


not ſell, they muſt pay by this Law. My Lord, 
I confeſs there may be a cuſtom for Perſons 
to pay for Standings in a Fair or Market, as 


that Caſe was 9 H. 6. 45. but yet that muſt 
be preſcribed for in a certain Sum, which is 


not done here. And this cuſtomary Payment 
is in the ſame nature as a Toll traverle, or 2 
Toll through, which cannot be in an uncertain 


Sum; for they are all by Preſcription, and a 
: : Grant 


1683.B.R. the City of 


Grant of them now uncertain would not be 


or it is not good; it it be 

that is taken, is well taken, 40 tuit, that they have 
no ſuch Cuſtom, and they ought to have taken 
ilue upon that which they have not done ; for, my 
Lord, they have taken 
of mind, they have had reaſonable Toll of all 
Perſons coming to the Market to ſell their Pro- 
viſion, without tying of it to the reaſonable Toll 


Fer bee 


ij 


aſſeſſed and reduced to certainty by the ; : 
and this is naught : For tho had a reaſon- Then the next thing will be that which is the 
able Toll in general, taking the Preſcription ro laſt matter, that is the Peticion, and that i of 2 
be good, yet if either that reaſonable Toll in {1 Nature ; where the Offence & not only 
the uſe of it were not taken in that manner, or to in preſenting, but in printing and ot 
that Value that they aſſeis by their By-law, chen it charges the the pub- 
have they done wrong; and therefore our Traverſe lick Juſtice of the 
is proper to their reaſonable Toll, that they had Pro- 
not, time out of mind, ſuch a Toll as they ſet teſtant the 
forth ; for it muſt be ſuch a reaſonable Toll as Prorog 
may anſwer to that which is aſſeſſed in the By» Act, 

law ; and that they have not put in iſſue. For 


the King, when once he hath granted a Market, 

cannot after grant Toll to that Market, becauſe Hi 
it is a free Market, and the People have right 
to come to it as a free Market ; neither can they, 
when once by Cuſtom have exerciſed their i 


A to 

2 | 

any 

was 

ſo evident in 
the Corporation; for tis a miſuſcr ofthe Franchiſe, not know i 
to the oppreſſion of the King's Subjects ; and is Rejoyn- 
therefore the Charter mult be forfeited, and not der ; bu they alle viate mens 
the other Franchiſe ; not the Franchiſe of a Toll, fears, and quiet ee, that Whey 
for they have none ; not the Franchiſe of the did it aliter wel Lord, this 
Market, for that would be nothing. If the Mar- is no fort of excuſe s 1 
ket be forfeited, it muſt either be extinguiſhed, ble of dim. Gas 
kept; if it be extinguiſhed, tis a Puniſhment to they have ot doing 
others that did not offend ; and if it thercot. the Tra- 
tho' it be forfeited, tis no Pun verſe | indicted 
that do offend : And dis for act, but 


A 
a Market may be forfciced for 
able Toll; and chat appears in 


h 


enbead. And, as my Lord that 
Statute about taking Toll, tra- 
chiſe ſnould be ſcized onſy till it be Fact 
by them. = | be done, 
But, my Lord, however, without going and a conici- 
into that matter, this Offence lies not ſion all the con- 
taking the Money, but in taking upon them, and the Fact 
uſurping a Power to make Laws to raiſe amount to no Ib than the 
They have taken upon them a Legiſlati Charter, not only for the 
but 


ro oppreſs their fellow Subjects, that is their Of- 
9 and, that: © a miſuſer of their Franchiſe. 
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1 
4 

1 
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Caſe of a private common Perſon, he muſt be 
fined and impriſoned during the King's pleaſure, 
as was the Caſe of Harriſon in I. Cr. 503. for 
words ſpoken of Juſtice Huttov. Now, my Lord, 
a Corporation is not capable of ſuffering this Im- 
priſonment; and therefore tis a much greater Of- 
fence in them, as the Body is greater than any 
particular Member: And then, that which is a 


greater Offence would have a leſs Puniſhment, if 


the Charter it ſelf were not forfeited, than it 
would if a particular Perſon were puniſned. And 
give me leave to apply here the Reaſon of the 
Earl of Glouceſter's Caſe, that I cited before, 
Quia Dominus Libertalis puniretur in eo quo deli- 
quit. So they ſhall loſe their Charter for the Abuſe 
of that Power that was intruſted with them by their 
Charter. Therefore upon the whole matter, I do 


humbly pray your Judgment for the King, that they 


may be outed of their Franchiſe of being a Corpora- 


May it pleaſe your Lordſbip, 
Sir George Am of Counſel in this Caſe for 
Treby. the Mayor, Commonalty, and Ci- 

tmtzens of London. | 

The Record hath been truly opened by Mr. 
Solicitor in all particulars, except an omiſſion of one 
or two, 'which I ſhall mention. Js: 

The Information ſets forth and charges, That 


the Mayor, Commonalty, and Citizens of Lon- Sp 


don, had, by the ſpace of a Month before the In- 
formation, uſed, or claimed to uſe, without any 


Warrant or Royal Grant, the Liberties therein 
| fer forth; that is to fay, to be of themſelves a 
Body Politick and Corporate with ſuch a Name, 


and by that Name to plead and be impleaded, to 
anſwer and be anſwered ; and likewiſe to make 
Sheriffs and Juſtices of the Peace: But as to theſe 
there are only Imparlances, and I ſuppoſe Con- 


tinuances. But as to the firſt Article, the Defend- 


ants plead and preſcribe, That they are a Body 


Politick time out of mind; and then they ſet 


forth indeed ſeveral Acts of Parliament, and Char- 
ters of Confirmation. To this Mr. Attorney 
General doth reply two things 

Firſt, He takes Iſſue upon the Preſcription, 
That they are not time out of mind a Body Poli- 
tick with ſuch a Name; and then he aſſigns a 


Forfeiture, which Mr. Solicitor indeed does call 


two Cauſes; but they rather ſeem to be but one 
joynt Cauſe; but yet take them to be two. 
The firſt is, That the City did aſſume upon 
themſelves a Power to meet and make Laws for 
the Government of the City, and thereupon did 
make the Law which is now in queſtion; and 
thereby did levy, and order to be levied, for one 
Horſe Load of Proviſion ſo much, c. and that 


this ſhould be paid to the uſe of the City, and for 


Default of paying, the Perſons denying to pay 
this Rate, ſhould be removed from their Stand- 
ings in the Market. 1 9h 
The ſecond Branch is, The Petition, and there- 
in are thoſe Words which Mr. Solicitor hath re- 
peated about the Prorogation of the Parliament. 
And to all this the Defendants do rejoyn, 


That the City of London has, time out of mind, 


been ſeized of theſe Markets; and they ſay, 
That the City of Landon is the Metropolis of the 
Kingdom, and con ſiſts of above Fifty thouſand 
Citizens and Inhabitants; and that ( at their 
proper Coſts and Charges) they are to provide, 


and always have provided a Market · place 
Proviſion in, and alſo Officers for 5 
on of good Order, and Regulation of that great 
concourſe of People that comes thither, and 
that they have always amended and cleanſed the 
Markets; and for theſe Charges of the Marker. 
places, and Officers, and cleanſing of the Markets 
they have always received, and ought to receive 
reaſonable Tolls. They fay that time out of 
mind there has been a Common Council in the 
City, and that for the like time there has been a 
Cuſtom, that they ſhould make By-Laws for the 
better Regulation of the Markets, for the order- 
ing where ſuch and ſuch Markets ſhould be held, 
and for the aſſeſſing and reducing to certainty the 
Tolls and Rates that are to be paid by Perſons 
coming to the Markets, ſo as ſuch Laws be pro- 
fitable to the King and his People, and agreeable 
to the Laws of the Kingdom; and then again 
they ſet forth the ſeveral Confirmations of their 
Cuſtoms: and Privileges by Acts of Parliaments 
and Charters. 40 | 
And then, as to the ſecond Branch of their 
Forfeitures, they ſet forth, that there was ſuch a 
Plot, and ſuch Proceedings in the Courts of 
Juſtice againſt the Conſpirators, and that there 
were ſeveral Judgments and Executions upon 
it ; and they fer forth ſeveral of the King's graci- 
ous Speeches to his People in Parliament; a- 
mongſt other things, that he did there, in His 
eech therein mentioned, recommend to the 
Lords and Commons in Parliament aſſembled, to 
purſue the further Examination of the Plot; add- 
ing, that he thought not Himſelf nor them ſafe, 
till that Matter was gone through with, and that 
the Lords in the Tower might be brought to their 
ſpeedy Trial, that Juſtice might be done. They 
ſet forth likewiſe an Addreſs of both Houſes for 
a Faſt, wherein they deſire that the King would 
iſſue forth his Proclamation, which Proclamation 
is accordingly iſſued; and in that it is expreſſed 
(I cannot repeat the words, but to this purpoſe) 
That the Dangers impending could not be prevented, 
but by the Bleſſing of God upon the Councils of His 
Majeſty and the Parliament. Then they ſet forth, 
thatthe Parliament was preparing ſeveral Bills for 
the preſervation of His Majeſty's Perfon and the 
Proteftant Religion, and the Peace of the King- 
dom; and thoſe Bills could not be enacted elle- 
where, and that they were then depending: And 
they ſet forth further, that the Parliament was 
prorogued before thoſe Bills were enacted: And 
they ſet forth alſo, that the Lords impeached 
could not be tried, but in Parliament; and, that 
by tlie Law of the Land it is lawful for the King's 
Subjects in their Diſtreſſes, and for redreſs of 
Grievances, humbly to petition the King for Re- 
medy in chat behalf; and that for'{atisfaction' 
of the Citizens, who had made their Applications 
to the Common Council, and for the alleviating 
of their Fears; and out of their Zeal for the pre- 
ſervation-of the King's Perfon, and the Proteſtant 
Religion, they did give their Votes to this Peti- 
tion, as is charged; and they give their Rea- 
ſons for it, that Is, it was ordered to be printed, 
to the intent that — Rumors e the 
Citizens petitionin the King) might be pre- 
vented, 5 the 2 of - our Lord the King 


from proceeding in their Conſpiracy be deter- 


red, and the Fears and Perturbattons in the 


minds of the King's Subjects might be allayed, 


and that the Citizens and Inhabitants of the Ger 
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City mig 
their appl 


My Lord, I have taken 14 of what 
Mr. Solicitor has faid ; but your 
ſhips leave, that I may firſt deliver what I have 
133 upon the Argument ; and afterwards 


L 


will talk upon my Notes, and give 
Anſwers to the particular things he 


4 


upon, for ſo much of them as I ſhall not an- 
ſwer in my Diſcourſe, which I muſt beg your 
Lordſhip's patience in; for I fear I ſhall be pretty 
long. 

P {all go on upon the ſame Points Mr, So- 
licitor has done, and endeavour to meet him, 
and give an Anſwer in all | and ſhall 


add a Point or two which he has not mentioned 
as particularly, that this Information (as it is 
here laid upon this % Warrants) is not brought 
againſt right Perſons ; for it is brought 
the Mayor, Commonalty, and Citizens of the 
City of Lonaon. Whereas it ought to be brought 
againſt particular Perſons for — ſuch a Cor- 
ration, if it can be brought at 
The firſt thing that I ſhall go upon, is, That 
a Corporation cannot be forfeited ; for now we muſt 
begin as it were from the Replication; for there is 
diſcloſed all the Matter, upon which the ſtreſs of 
— 1 be forfeited, 1 
nd that a cannot 
think will appear by opening the notion and na- 
ture of a Corporation, which you may find in my 
Lord Cotes 1ſt Inſt. fol. 202, 230. he ſays, It is 
a Body to take in Succeſſion, framed as to that 


Capacity by the policy of Man, and called a 
Corporation , becauſe the Perſons are made in- 
to a Body, and fo are of Capacity to take or 


grant, Sc. And he ſays, That Perſons capable 
of purchaſing are of two ſorts ; Perſons Natural 
created of God, ſuch as private Men, as J. S. and 

N. and Perſons created by the Policy of Man, as 

erſons incorporated into Bodies Politick. So then 
if this be the true Notion of a Corporation, then 
all the queſtion is, Whether there ſhall remain 


ſuch a Perſon in the World as this Corporation 
ny Mayor, Commonalty, and Citizens of Lou» t 
1 


And that this is a meer Perſonality and Capacity 
will further appear even by this Qyo Warrants it 
ſelf, which ſays, That we did claim and uſurp to be 
a Corporation under ſuch a Name, and thereby to 
plead and be impleaded, to anfiver and to be an- 
fwered : So that there is no more now can be con- 
ſidered in this Record, but whether we have or 
— the Capacity of being Plaintiff and De- 
endant. 

My Lord, in Brooks Abridg. tit. Corporation (I 
cite not what is ſaid there as an Authority, but on- 
8 
ons an ties : „it is 
7 25 Nas of the — — 

rdſhip knows never uſes to joyn 
as Titles, but what are ſynonymous ; 


he joyns 3 ns and Capacities, 
the nature of a Corporation is a 
ſuitable to this is what Juſtice Wi 
Dr. Patrick's Caſe ; A Corporation 
pacity, a civil Capacity, ſays 
Ens rationis ; etal did 
. in 5 
ty, I cannot 3 but the meaning was, that 
8 of a Corporation, that it 
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a Body Politick may be diſſolved indeed ; bur it 
is not properly a diſſolving, nor a dying of that 
Body, but a taking away of the Subjects in which 
it did ſubſiſt, or to which it did adhere. And 
therefore unlefs it be by ſuch an Accident, as all 
of them dying, or by Violence, as in the Caſe of 


the Monks of Bangor, I never heard before that 


a Corporation was diſſolved ; to be ſure not by 
a Judgment in Law. My Lord Rolls, in his 
Abridgment, Part 1. fol. 514. tit. Corporation, 


at the Letter J, makes it a Head of one of his 
Titles, How a Corporation can be diſſolved; and 


therefore was led "oy roperly to enquire into 
all things that might diſſolve a Corporation; for 


that Book is in the nature of a Common Place 


Book. Now under that Head he cites not only 
the common Caſe, if all the Members die, then 
tis a Diſſolution; but he ſays further, and he 
cites an Authority for it, If a Corporation con- 
ſiſts of ſo many Confratres, and fo many Siſters, 
and all the Siſters die, this Corporation is diſ- 
folved ; for both the Brothers and Siſters are 
* 1 Parts of the Corporation, and it cannot 
ſubliſt by halves. But he does not go further, 
he does not fay, If they ſhall levy too much 


Money upon the Marker, nay, he does not fay, 


if they ſhould commit Treaſon (if it were poſſi- 
ble they could do ſo) which had been more pro- 


per to have inſtanced in, he being naturally led 


to it under that Title; for that is a thing that 
happens a thouſand times oftner than the Death 


of all the Members, And, under Favour, if 


the Law be fo as they would have it, every Pe- 
nalty levied upon a By-Law does endanger the 
Corporation every whit as much as this of the 
Rates upon the Markets. | 

Littleton, my Lord, in his Se. 108. (it is a 


| general Rule, but commonly taken notice of, 


and may be in this Caſe) ſays there, upon the 
Statute of Merton, An Action will not lie againſt 
a Guardian for the Diſparagement of his Ward, 
becauſe it was never heard of from the time of 
the making of that Statute, that ſuch an Action 
was brought; and yet he adds, that the Words 
of the Statute might very properly ground ſuch 
an Action. Now, my Lord, that was a matter 


againſt a Corporation to forfeit it, no, 

thought of till this laſt Year, I think I 1 
tis not Law : And if it extend to this Corpora- 
tion of London, it muſt have extended to all 
— formerly, and it muſt do ſo to all 

In the Caſe of Eccleſiaſtical Leaſes, in the fifth 
Report, and in ſeveral other places, there is a 
_ Diſcourſe of what Biſhops and other Spiri- 
Corporations might do at Common Lay : 

tis ſaid, They might grant for Years, for Life, 
in Tail, or in Fee. But what might they grant? 
Their Lands and Tenements, their Poſſeſſions 


and Revenues ; but never one word, that they 


could gr away themſelves, or Politick Capa- 
city; ſtill that which was their very Being, was 
not in their own Power to grant away; and, if 
it were not to grant, much leſs were it in their 
own power to forfeit : For if it ſhould be fo, 
there is / never an Hoſpital in England, but if it 
have taken too much Toll, were to be deſtroy- 
ed; and never a Biſhoprick, Deanry, and Chap- 
ter (nay, almoſt particular Parſonages, for they 
are Spiritual Corporations too, and all the Cor- 
rations of England are under the ſame Rule of 
aw) if they have tranſgreſſed in any of the kinds 
aſſigned here for a Forfeiture, but were to loſe 
their very Being. | | 
That theſe were in the Power of theſe Spiritual 
Corporations at the Common Law, no man 
doubts; and if any man does tell me, that the 
reſtraining Statutes do extend to the Corporation, 
truly, I muſt deny itz for it is Lands, Tene- 
ments, and ſuch things, that are mentioned, and 
there is Proviſion made only againſt Grants, and 
not againſt Forfeitures, A Forfeiture, Mr, Soli- 
citor ſays, muſt be a great Breach of Truſt ; and 
ſo it muſt indeed ! and how then ſhould they an- 
ſwer for it? If a Biſhop, or a Dean and Chap- 
ter, have Lands in Fee upon Condition, and 
they break the Condition, their Lands are gone : 
But if that Breach of Condition ſhould amount to 
a Forfeiture of their being a Corporation, that 
were very ſtrange ; this would diſſolve and de- 
ſtroy all the Colleges in the Univerſities, and all 
the Charity in the Kingdom; for every Breach of 


of Two hundred Years before Littleton wrote, that ſuch Condition would be a Breach of Truſt, 


that Statute was made; and *tis poſſible ſuch an + 


Action might have been brought, but not re- 
membred, and that is an Action brought by an 
Inferior againſt a Superior, the Ward againſt his 
Guardian; but here this Suit, if it can be brought, 
is brought by the King, who is ſupreme, and 
therefore there can be no reaſon to think, bur 
he would have brought many of theſe Suits to 
have diſſolved Corporations, if by Law it might 
have been done. 

Beſides, my Lord, Acts of Parliament can ne- 


ver be antiquated , becauſe a Statute is a Law in 
Writing; but the Common Law is not a Law 


unleſs it be repeated and 
Davis's Opinion in the Pre 


iſed. And fo is 
to his Book, and 


in the Body of his Reports too: He fays, That 
when People have tried and uſed ſuch an Act, 


and found it uſeful __ to the Publick, 
and fit to be practiſed, that Act of Repeating 
begets. a Cuſtom, and fo becomes in its Name 
and Nature the Common Law of the Land. But 


now, my Lord, if I can challenge all the Times, 


and all the Precedents that ever were in this 


Kingdom, to ſhew me where ever there was a 


Forfeiture of a Corporation, or a Judgment given 


My Lord, there was a very proper time when 
this might have been thought of, if it could have 
been maintained for Law, and that was in the 
time of H. 8. He ſent out Dr. London and others 
with a Commiſſion of Inquiry, to examine into 
all the Miſdeweanors of the Monaſteries, Con- 
vents, and Colleges. To what Purpoſe was all 
this done? Could he not have brought Q 
Warranto's againſt them? He needed not have 
hunted much for Miſdemeanors and Offences ; if 
they had but raiſed Five Pounds, nay, for ought 
I know, if they had but raiſed Five Pence _ 
a Market, or the like, they had all been diſſolv- 
ed; and *twas ſo much the worſe in this Caſe 
then, for this Reaſon : In thoſe Regular, Religi- 
ous Houſes and Corporations, the Body, of them 
was dead, and the Abbot or Head: was only to 
appear for them, and plead and defend for them, 
Therefore tis ſaid in the 1 Inſt. 103. 4. that in a 
Quo Warranto againſt an Abbot, or Biſhop, or a 
Prior, for Franchiſes and Liberties, if the Abbot 
or. Prior diſclaim. alone, this ſhall bind their Suc- | 
ceſſors; and if it were poſſible that there might 
have been a Forfeiture, yet, without ſo much as 
woubling himſelf. to aſſign that Forfeiture, he 

5 might 
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Inſtruments of Law that could be contrived 


might have gone that way by Quo Warranto to 
et a Diſclaimer. 
And 'tis very well known, there were Men put 
in thoſe Houſes to be Heads of them, on pur- 
poſe to try if they could ſurrender them : 
that they needed not to have done, nor have 
aſked the Conſent of the Members to have ſur- 
rendred ; for they needed only to have brought 
a 2uo Warrants; for after the Renunciation of 


the Pope's Power and „ King H. 8. 
Derr 
cho: Corporations ; and when were 


4 


7 


1 


4 


once that a 
there, and a QA Warrants iſſued, the Abbot or Quo Ware ? No 
Prior might ſay, This Corporation is but a Li- more arrange 
berty or a Franchiſe, and I am the King's Creature, ſuch an one or Admy- 
I wilt diſclaim the Liberties, and there is an end niſtrator, or yet there 
of the Franchiſe : But this was not thought of an Action is ſuch « Ca- 


in diebus illis, 
I think, my Lord, that in caſe of a Town the 
Law is clear; though I ſhall not at preſent much 
contend with Mr, Solicitor that Point, that 
London ſtands upon greater and betterCircumſtances 
chan other Cor ons and Towns. It is all one as 
n ee 
UL ay eno as tO particular Reaſon, to 
anſwer x Fw bo ſays to the contrary, by and by. 
But yet this I will ſay, A Corporation in a Town is 
more protected in Law, than others are: For, 
ſays my Lord Coke, if a Town or 
decay, yet it ſhall remain a Town or Borough; 
as is plain in the Inſtance of the Burgeſſes of 
Old Sarum, and the like, So it { 
though the Death of the A and his Con 
does deſtroy that Corporation, yet the 
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111 
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: 
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5'2, 
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tions and Decays of a Town does not deſtroy it, | 
hk rence Ten ES —_ 
ending Burgeſſes to or 
forfeited, | K | | fo much 
Moforgy in oe Bed, he u non 
is rate a 2yo Warranto may be brought againſt ving point 
a particular Man, to know Tr uy he Tealicizor (becauſe he 
claims to have the Liberty *. . —— might reſt very much 
be ſued, to plead andbe impleaded :*Tis a Capacity in the ume of 
that's born with him, and belongs to him as he is made of the Mo- 
born in England, or as he is by Act of Parli | he does preſume, 
naturalized, and made a Subject; eſpecially i as others were Surren- 
caſe of Denization it comes home to the Point, ders of their my Lord, 
Why ſhould not a Q Warranto be brought believe that they 
ainſt a Man, to know by what Warrant were not, _ 
claims to be a Denizen, and in that reſpect to ter of Norwich's 0 
lead and be impleaded, to ſue reported i the lame 
heſe are relative Capacities, that ſti time mention the Caſe 
here to the Perſon ; and if you nſti cited before in Jones 
the Perſon, you ſhall never ſay he ſhall not 166. and in Quettion 
the Incidents to ſuch a Perſon, comes to the Deanry and 
This Caſe indeed, my Lord, that I put laſt, is Chapter of and dejtroyed by 


drawn in 


| 


r 
1 
q 

kt 


Lordſhips, and the like ; and yet 
lie 


por bungee by or can li Caſe 3 
that is t inion that great and e fu 
lemn Ar ument of the Caſe of the Ea of alchough the King 


ford, in Mr, Juſtice Jones's Repo 
was held, that an Earldom, of 4 
ſonal Dignity, and ſuch a one is in the 
a publick Perſon, and by no means can 
or ſurrender that Capacity. And ſo 
ſhip knows it was adjudged lately in 
of Lords in Parliament, upon the Petition 
Lord Purbeck : They all voted there, that 
age could not be determined, nor ſurrendred 4 
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other Monaſteries had been granted, ſurrendred, 
and forfeited to the King; and it ſays, that the 
King ſhall have them, Sc. I do allow there are 


the words ſurrendred and forfeited, and I mention 
them on purpoſe to anſwer them; and this is the 


Anſwer I give them: 

Firſt, for the word Surrender. When the Mo- 
naſteries were ſurrendred, that was only a Grant 
of the Lands, and nothing elſe ; the word Mona- 
ſtery can carry nothing elſe in it. And fo is Wort- 
ly and Adams's Cafe in Plowder's Com. 194. where 
there is a great Diſcourſe of the Surrenders of the 


Monaſteries, and the Acts of Parliament about 


them, and what enſued upon them ; but in all 
that Book it was not by any means admitted, 
that the Corporation, or any of that, was by theſe 


Surrenders diſſolved. And, my Lord, as to the 
word Surrender, it is fully ſatisfied by the words 


Lands and Tenements. 

Secondly, as to the word Forfeited, myAnſwer 
is this : The Corporation is not named in the 
Surrender, and therefore cannot be preſumed to 
be intended to be ſurrendred; and then there are 
other things, as Leets, Liberties, and Franchiſes, 
which are named, and are capable of being for- 
feited, and ſo the word Forfeited may be applied 


to them, and very properly; for they are liable 


to a Forfeiture, but the word Corporation is not 
at all mentioned. 

But for another underſtanding of the word For- 
feited, I defire your Lordſhip would give me 
leave to cite a Caſe in the 2d Part of Rolls's Re- 
ports, fol. 101. (which is called the Continuation 


of his Reports) and it agreeth exactly with the 


Hiſtory of thoſe Times : There were ſome Ab- 
bots, as the Abbot of Glaſtenbury, the Abbot of 
Redding, and the Abbot of Colcheſter, that were 
ſtiff Men, and would not ſurrender ; thereupon 


the King gets them indicted of Treaſon (the Sto- 


ry is well known how he handled thoſe Men) 
and thereupon they did graft a kind of Opinion, 
that their Land was forfeited by this means; for 
a ſmall Pretence would ſerve then to put people 


into an Act of Parliament of Attainder ; and he 


tells you, that was the Reaſon why they put the 
word Forfeited into the Act of Parliament; and 
then diſ-bottom themfelves upon the Statute 26 
H. 8. cap. 13. that Statute that gives to the King 
any Eſtate of Inheritance, whereof any one 1s 
ſeiſed that commits Treaſon : Though I do not 
by any means allow it to be Law, that thoſe 
Clergymen by their own Acts could forfeit fo 
much as the Lands of their Corporation; but it 
was taken for a Pretence, and ſo they put in the 
word Forfeited. | 

Beſides, another thing is this, the ſame Statute 
ſays, The King ſhall have and enjoy the Things there 
given him, in the ſame manner as they the Abbots, 
Priors, &c. ſhould have enjoyed them. Now if the 
King ſhall enjoy all as they did, and in the fame 
manner, what then muſt he enjoy? It may well 
extend to Lands, to Leets, and to Markets, and 
particular Franchiſes ; all thoſe things the King 


may have: But ſhall the King have their very 


Corporate Capacity? Shall the King have and en- 
Joy the Liberty of ſuing, and being ſued, by the 
Name of the Abbot and Prior, or the like ? That 
Office, ſure, he cannot execute ; it is inconſiſtent 
with Senſe or Reaſon to ſay, that he ſhall have 
It, or can have it. And in theſe Statutes they did 
doubtleſs accumulate Words to make them look 


the bigger; becauſe they were to m 
MT os H. 8. by theſe Rn. * 
Then comes 32 H. 8. cap. 24. that relates to 
the Corporation of the Knights of St. John at 
Jeruſalem; and it ſeems by the penning of that 
Statute, that this very 3 had been taken 
notice of ſince the time of the making of the laſt 
Statute in 30; for there it is declared, That that 
Corporation of St. John at Jeruſalem ſhall be diſ- 
ſolved, and that the King ſhall have their Lands. 
So that their taking notice, and providing direct- 


ly to diſſolve it, ſhews, that they had by that 


time conſidered, that neither the Surrender of their 
Lands, nor the veſting of them in the King, had 
done any thing -to the Corporation ; ſave only 
they had deſerted their Houſe, and fancied them- 
ſelves diſſolved, becauſe they were turned out of 
their Poſſeſſions. 

My Lord, in the great Caſe of Haywood and 
Fulcher, tis again * again ſaid there, That the 
Surrender of the Dean and Chapter (where they 
ſurrendred all their Church, and all their Fran- 
chiſes and Hereditaments) was no Surrender of 
the Corporation, no, though the King did take 
it to be a Surrender, for he accepted it as a Sur- 
render, and granted them a new Incorporation of 
the ſame Name, only adding, Ex fundatione Regis 
Edwardi Sexti, So that he did take it to be a 
good Surrender, but it was adjudged that it was 
not a good one; and ſo it is held in 3 Cote 73, 
And ſo ſays the Dean of Welll's Caſe in Dyer 273. 
the Surrender is, Diaconatus Eccleſia Catbedralis de 
Wells: One would think it impoſſible to have ſur- 
rendred any thing by a ſtronger Word; but yet 
there they ſay, tis not good without an Act of 
Parliament, | 

And whereas it hath been ſometimes faid, as it 
is there, they were diſſolved, and they have been 
diſſolved by the Surrenders, and the like; there 
is a very good Anſwer given to all that Diſcourſe 
in Palmer 495. where *tis ſaid, When they ſpeak 
of a Diſſolution by Surrender, *tis a Relation of 
Fact only, and not of Law; that is, they were 
diſſolved in Fact, ſo as that they did deſert their 
Houſe, and did demean themſalves as if they 
were diſcorporated, but they were not ſo in Law; 
for they fancied a Corporation could not be with- 
out Lands, and ſo, when their Lands and Church 
were given up, they thought all was gone and 
diſſolved: For (faid they) a Dean and Chapter 
muſt be a Dean and Chapter of ſome Place, and 
when the Land is gone, how can they be ſaid to 
be of ſuch a Place? No, ſaid the Judges there, 
that is no Reaſon at all ; for the Corporation was 
before they had any Lands; and if thoſe Lands 
were all evicted, or they all diſſeiſed of them, 
yet they are a Corporation ſtill, And in Rolls 
Abr. 2. Part 185. tis ſaid, the Abbies came to 
the King by the Statutes of Diſſolution ; ſo that 
they had no Opinion that the Surfender did carry 
even their Lands, though I db admit they did 
carry their Lands ; but I may ſay they could car- 
ry no more, they could not carry their Being of 
the Corporation. | 

There is a Caſe in Dyer 282. and 'tis the only 
Caſe that ſeems againſt us in this point z there 
were Two Deans and Chapters of St. Patrick 
and Chriſt Church in Dublin in Ireland; and theſe 
both, and not one of them, were together One 
Chapter of the Archbiſhop of Dublin, time out of 


mind, and One of theſe ſurrendred, and 2 | 
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ties, and the Lands of Priors Aliens, and the 
like. But Words muſt have a reaſonable and 
legal conſtruction 3 as when a Statute is made, 
that if a Man does fo and ſo his Body ſhall be at 
the King's will, and he ſhall do with him at his 
Pleaſure, as in the Statute of Maintenance, and 
the Statute againſt tranſporting of Money, that 


is nothing but that he ſhall forfeit the Uſe of 


his Body, and the Liberty of his Body, and ſhall 
be impriſoned for the Offences, 

All this I ſhew, to diſtinguiſh about this word 
Seiſure, and by that diſtinction to anſwer the Weight 
of all the Records that Mr. Solicitor has cited. 
Thoſe Seiſures that were of any Towns, I ſay, they 
were only till they had made a Fine to the King; 
and when the King had ſo ſeiſed them, what did 
he do? He put in a Cuſtos upon them, which was 
to keep them in good Order; he put them into 

a ſafe Hand, but it was never intended to ſuſpend 
or deſtroy the Corporation: For the Corporation 
went on as it did before, it might ſue as it did 
before, and was as liable to be ſued as before; 
it was to put a Guard upon them, not for their 
Deſtruction, but for their Preſervation; to quell 
Inſurrections, to keep Peace and good Order a- 
mong them; the Sciſure of the Liberties was not 
a ſeiſing of the Corporation, becauſe a Corpora- 
tion is not a Liberty, it cannot be ſeiſed; for the 
| King cannot exerciſe the Liberty of a Corporation 
the King may ſeiſe che Mayoralty, and the King 
may put in ſuch a Deputy, that may be a Cuſſtos, 
he may ſeiſe the Sheriffalty, he may ſeiſe a 
Leet, or a Market, or he may receive the Profits 
of them, and execute, by Deputy the Purport of 
them: But what can he do when he has ſeifed the 
Corporation? can he himſelf; be the Mayor, 
Commonalty, and Citizens, of the City of Lon- 
don? or can he put in any one to be ſuch Cor- 
poration? it is not a Thing manurable, tis not a 
Thing ſeiſable, nor ever was ſeiſed; for the King 
can ſeiſe nothing, but what he can have and uſe 
when he has ſeiſed it. And therefore all thoſe 
Cuſtodes that were put into London, upon the ſei- 
ſing of the Liberties, were only in the Nature of 
the Lord Lieutenants, that were to keep Order 
in the City, and prevent Breaches of the Peace; 
but ſtill the Cuſtoms, the Courts, and the Uſages 
of the City went on as they did before; I cite not 
any Record indeed for it, becauſe there is no need, 
tis ſo: well known; but if there be any doubt of 
it, we will make it appear, that during all thoſe 
times Mr. Solicitor ſpeaks of, who has cited a 
great many Records, and if he can find as many 


more, yet {till all along the City was in Satu quo, 


as to their being a Corporation; they did ſue and 
were ſued, and they did all manner of Acts as a 
Corporation, which ſhews that it was not ſo much 
as Tended, much leſs forfeited. This is with- 
out contradiction. very plain, during all the time 
of, thoſe Seiſures. If it had been forfeited at all, 
it muſt ha ve been extinct; and if there could 
haye been a Judgment given againſt it, it could 
not haye been taken into the King's Hands, but 
it muſt have been an Ouſter of the Liberties. 
In Zelverton there is a Caſe of the King againſt 
Staverton, a Quo Harramo- is brought againſt 
S:averion for keeping a Court Leet, and a Court 
Baron, within the Hundred and Manor of War- 
field,; the Defendant: diſclaims the Court Leet; 
as t the Court Baron, the great doubt is whe- 
ther a 2:0 Warrapte. can be brought for it, it 


Appearing that he kad a Manor; for that, is in- 


691. 


ſeparable to a Manor. For he that h 
meſnes and Copyholds, muſt call his Is. 
gether to do Suit and Service; and *tis agreed 
indeed a Que Warranto will lie, But Flemin 
Chief Juſtice, and Fenner doubted of it. And — 
that caſe Judgment muſt be, that he ſhall be ouſt 
ed of the Liberty, and not that it ſhall be ſeiſed 
for the King cannot uſe it, and therefore tis — 
poſſible, that it ſhould be taken into his Hands: 
And fo tis, as I ſaid, of a Biſhop's Temporalities. 
and the Lands of Priors Aliens, and the like: 
it is a meer Perſonality, and cannot be ſeiſed. 
But Mr, Solicitor ſays a Corporation can com. 
mit a Crime: Truly I do very much queſtion 
that, nay, I ſhall deny it by and by : Bur if 
they do commit a Crime, the Puniſhment muſt 
be by other means than a Forfeiture ; and I will 
cite your Lordſhip a parallel Caſe : For as I 
laid before, a Corporation is an Ability or Capa- 
city like that of a Denizen, and ſo can no 
more be forfeited than a Denizenſhip can. There 
is Verſeline Manning's Caſe in Lane's Reports, 58, 
and the ſame Cafe is in Rolls 1. Abr. 195. in an 
Office of Intruſion, it is there found, that Ve. 
feline Manning was a Denizen by Letters Patents, 


and in the Letters Patents there was a Clauſe, as 


is uſual in Patents of Denization, Proviſo, that 
Verſeline Manning the Denizen ſhould do liege 
Homage, and that he ſhould be obedient and ob- 
ſerve the Laws of this Realm. The Office finds 
that he never did Homage, nor was obedient to 
all the Laws of the Realm; and it was urged 
that conſequently: he had loſt his Denization, for 
Breach of the Condition. No, ſays the Court 
there, by no means, this muſt have a reaſonable 
Conſtruction, not to take away his Capacity of 
being uſed as a Stibject, and ſo ſuing and being 
ſued ;- but the Proviſo is to be interpreted thus, 
for his Non-obedience of the Law he . ſhall for- 
feit the Penalties appointed by the Law : So, I 
ſay, a Corporation, if- they do offend the Laws, 


ſhall forfeir and undergo the Penalties appointed | 


by the Law, but not be diſcorporated, any more 
than, a Denizen undenizened, 
My Lord, the next Point that J go upon is, 
what I at firſt mentioned, and that is this, That 
this Quo Warranto is not well brought, and 
there; can be no Judgment given againſt us up- 
on it, if we ſhould admit (which I do not) that 
a Corporation is forfeitable; or if I ſhould grant 
(which I do not neither, but ſhalt-icome to chat 
afterwards) that the Particulars aſſigned are cauſes 
of, a, Forfeiture. ;- | i107 
1 Now this Q Warranto is brought againſt the 
Mayor, Commonalty, and Citizens, of the City 
of London, that is to ſay, againſt the Corpo- 
mation (for that is the Corporate name, and 
no Man ſure is ſo vain as to think that can be 
the Chriſtian Name or Surname of any natural 
Perſon) therefore I ſay tis brought againſt us as 
a Corporation, and charges us, that we have 
28. Liberty of being a Corporation, un- 
der ſuch a Name, for a Month before the Infor- 


mation brought. No, my Lord, I ſay this is im- 


poſſible, and this is repugnant; for the Queſtion 
is here, whether we are a Corporation, and that 
is a Liberty to be Plaintiff and Defendant ? and 
then comes Mr. Attorney, and admits us to be 


Defendants; for he ſues by that name, and yet 


the very queſtion that he does bring us to _ 
on is, whether we are capable of being Defend- 


ants, or no: That is juſt as if he ſhould have ſaid, 
5 I have 


a tf mommy gd oo wars oo. acc am ic Co 


he here for 
— with- 
then 1 


are no Defendants ; nor is it for you to 
be Defendants, 
eee 
ſtrengthen it with ty, is 
Call wats a Writ of Error, out of Ireland, to 


the firſt Caſe, and 2 Rolls fol, 2 = 
Wo Warrants is bro gn k 
— Aldermen of Baff. o pretended to 
Privileges, and a Guild, and to be a Corpora- 
tion, and this I preſume is for their 
Corporation; for there is a Curia adviſare vu 
to the Corporation, and ſo tis not in 
Caſe, bur "tis 


alſo brought for ſeveral Liberties 
that they * to claim; as that they only, 


and none others, ſhould ſell and buy all Mer- 
chandizes, and no Body ſhould of another, 
or ſell to another, but to them; all Mer- 


chandizes ſhould be brought to their Common 
Hall, Sc. now, as to thele Liberties =y are 
forejudged, ow the LR — 2 — 
and they ouſted; as to their being a | 
Curia * vult ; ſo the Caſe is in Palmer : 
But in the other Book in 2 Rolls 115, it is a- 
reed, if a Q Warranto be brought to diſſolve 
e Being of a Corporation, it ought to be 
brought againſt particular Perſons, for the Writ 
ſuppoſes that they are not a Companies 0 and 
tis to falſify the ſuppoſal of the Writ to name 
them as a Corporation, Now here this Writ, it 


ſuppoſes them to be a Corporation, or elſe they 


could not be Defendants ; and then it comes and ſel 


falſifys that ſuppoſal, by aſſigning that they are 
no Corporation, nor ever were, or if had 
been, they had forfeited it; and ſo all the Foun- 
dation that this Writ ſtands is deſtroyed. 

In this Caſe of Cu/ack 1 am aſſiſted further 
with a * of it in my Lord Chief Juſtice 
Haless Book : A Report of very great Authority 
with all Men of our Profeſſion, and there he 
ſays expreſly, If a Quo Warrants be for 
the uſurping a 2 it muſt be brought 
a _ 8 . goes in 

1 rmance ot t Corporation, udgment 
ſhall be given that they be ouſted of the Cor- 

oration ; but if it be for Liberties claimed by a 
rporation, then it muſt be brought againſt chem 
as a Corporation, 

Lord Chief Juſtice, What Folio is it in my Lord 
Hales's Book, Mr. Recorder ? 

Mr. Recorder, It is my Lord Halcss Common 
Place Book, which is in Lincoln's Inn Library, fl. 
168, . 7. * this is our Caſe . If 
you go about to ſay, our Corporation is forfeit- 
ed, or muſt be diſſolved, nay more (as you ſay 
— ) we never have been a ion; or 

orfeiture our Corporation is ſoſt o, 
then ow d rrhng 5 can come foe the co 

roperly, but S. and J. N. particular 
Peron have . to be a Corporation, when 
they are none. This Information is brought in 
Diſaffirmance of their being a Corporation ; and 
therefore there muſt be ſet up ſome Body capa- 
ble of being a Defendant in ſuch a Suit ; and 
who can that be but particular | 
ou 47 * named, as they are in chat 
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uſurped to be ſo. And if you ſearch all the Re- 
cords of this Kingdom, and all the Books in all 
the Offices, you will never find any that is 
brought againſt a Corporation, for being a Cor- 
poration, upon 
made none by a Forfeiture ; and no Prerogative 
of the King ſhall extend to excuſe this, but his 
Action ſhall abate, if it be not right brought, 
as well as the Subjects, and fo is Plowd* Com. 
fol. 85. 

Further, my Lord, I have another Authority 
in this point; and that is in the Caſe of the 
Corporation of Maidenhead, which hath been ſo 
often cited by Mr. Solicitor, and it is in Palmer, 
80, 81. where it is ſaid, When the Attorney 
General hath ſuppoſed them to be a Corpora- 
tion, it is not uſual to plead them to be a 
Corporation; otherwiſe if he had queſtioned 
them as Inhabitants of ſuch a Town, then they 
ought to enable themſelves : Thoſe are the 
Words of that Book ; and what can be more 
plain ? Here the Atrorney General ſuppoſes us 
to be a Corporation, his Replication flies in his 
own Face ; and he having ſuppoſed it at firſt, 
he is bound not to queſtion us for our being a 
Corporation at any time after. As to the buſi- 
neſs of forisfecerunt, it is a ſtrange and a new 
word that never came into any Q Warranto be- 
fore, that I know of; but we will accept the 
new Word, but not the Thing, and that they 
have forfeited by ſuch and ſuch Acts: This ſure 
will be very hard upon us; for if it be a For- 
feiture, it muſt relate to the time of the Thing 
done, to the time of the making the Act of 
the Common Council, to the time of the Toll 
levied, or to the time of the Petition ; and if 
it do fo, it muſt relate like a Forfeiture for 
Treaſon ; it muſt reach all mean Acts, all the 
Leaſes that we have made ſince are gone ; all the 
Judgments that we have given in any Cauſe are 
coram non Fudice, and void; all the Acts of the 
Corporation are overturned by this Forfeiture, 
and we have been under a vaſt miſtake all this 
while. We have had no Mayors nor Sheriffs, 
no kind of Officers, no manner of regular and 
legal proceedings ; bur we have been under a 
great miſtake ever ſince this Money was ordain- 
ed or levied. We have forfeited all ; and that 
it is ſo, is plain, becauſe in all Quo Warranto's 
wherein Perſons are convicted for uſurping of 
Liberties, there is a Fine ſet upon them for con- 
tinuing that Uſurpation, and reaſon good ; then 
if it be an Offence for continuing the Liberty, 
we muſt be fined for doing it ever ſince the For- 
feiture, when, if Mr. Attorney General's Rule 
be right, there has been no ſuch Corporation; 
but we ought to have diſcontinued all our act- 
ing as a Corporation, and laid it down; and fo 
every Step that we have taken ſince hath been ir- 
regular, and every Act void. 

If fo be an Action be brought againſt Baron 
and Feme, and the Plaintiff ſhould in his Repli- 
cation ſay, they were divorced ſeveral years be- 
fore, has he not undone all his pleading ? Here 
then is our Caſe, Mr. Attorney General admits 
us to be ſueable, and yet charges us to have no 
capacity to be ſued. I do implead you, but you 
have no right to be impleaded ; here he brings 
us into Court, and when he has brought us here, 
he quarrels with us for being here; he makes 
us Defendants, and then c 1eftions whether we 
ought to be ſo ; and fo his great Charge againſt 


rett ice that they might be 
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us is, that we are what he would have us to be 
and what he hath made us to be; for ie © 
Month before the Information, the Corporation 
was not, but the very Being of the Corporation 
was uſurped, how come we at the Month's end 
to be Defendants? Here comes a new Creation 
interpoſed in that time, and makes us Parties ſue- 
able in the Court, when by the Charge in the 
Information we were not ſo a Month before. 

And then, my Lord, the Information is not 
quite ſo bad, but the Replication is worſe : Firſt 
he takes iſſue, that we never were a Corporation 
at all; and the next thing is, if ever you were a 
Corporation, you have ceaſed ſo to be, becauſe 
you have forfeited it ſo and ſo ſeveral Years ago. 
This is juſt then to put a common Caſe (and 1 
confeſs, a very familiar one it is) if I ſhould brin 
an Action againſt a Man, and when he hath 
pleaded, I ſhould by way of Replication ſer forth, 
there never was any ſuch Man as the Defendant, 
and take Iſſue upon it; or, if there were, that he 
was dead Ten Years ago: And yet this is the 
Subſtance of Mr. Attorney's Iſſue, and his Re- 
plication. 

My Lord, the Authorities before cited in Pal. 
mer, Coke's Entries, Rolls, and my Lord Hales's 
Common Place Book, are not all; for I have ſome 
other that never ſaw the Light in Print yet; and 
that is the Caſe of the King againſt Bradwel! and 
others, Trin. 18. of this King. A 2yo Warranto 
was brought againſt them for uſurping to be a 
Corporation or Company of Muſicians ; it had 
been a ſtrange thing, if the Q Warrants had 
been brought againſt that Corporation, and then 
the Attorney General had ſaid they were no Cor- 

ration, nor ever were; there they did think 

ſt and fitteſt to go againſt Bradwell, and the 
reſt, and that by Name, and only fo, not againſt 
the Body Corporate. So in that Caſe of the Cor- 
ration of Worceſter, which was lately tried be- 
fore your Lordſhip in this Court; when the Q 
Warranto was brought againſt ſuch Men for 
uſurping to be all Aldermen and Common Coun- 
cil-men ; if the Attorney General had once called 
them Common Council-men, it had been a greatRe- 
pugnancy for him afterwards to ſay that they were 
none, or if they were, that that Privilege of theirs 
was loſt ſo long ago. So in the Caſe of the N 
Warranto * the Bermudas Company; it was a- 
ainſt a Corporation, and againſt particular Per- 
2 by Name both. Theſe things have been conſi- 
dered, and doubtleſs they have gone on in an ordi- 
nary way. I muſt confeſs, I was not privy to that 
particular Caſe ; but by the Report of that Caſe, 
which I have ſeen, I have been informed that the 
Corporation never appeared; for they ſaid, cis 
not Senſe for us to appear ; for it being a Que- 
ſtion by what Warrant we are a Corporation, it 
is not we, ſuppoſing us a Corporation, that do 
uſurp, but the particular Perſons that do uſurp, 
if it be at all uſurped. Now, my Lord, if that 
had been a regular Suit, no doubt but there 
would have been Judgment againſt the Corpora- 
tion, which there was not ; and certainly the Re- 
lication of Forfeitures was not good againſt the 
orporation, but againſt the particular Perſons 
only. 
Al Mr. Solicitor's Authorities for ſeiſing hold 
true, if the Corporation would never appear: 
And what is the Nauen it ſhould be brought a- 


gainſt J. S. and F. N. but becauſe Corporations 


do never appear in ſuch a Caſe, in regard it wy 
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not congruous they ſhould appear? for the Ne 
— muſt —4 it ſo, that they were not a 
Corporation in Being, by implying a Forfeiture. 
Then ſay I, no Judgment at all can be given 
upon this ſcore ; Non admittitur exceptio exuſdem 
rei, cujus petitur diſſolutio ; a Man ſhall never be 
admitted to controvert that to be in Being, which 
he himſelf deſires ſhould be deſtroyed, and ſo has 
allowed it to be. Shall Mr, Attorney be admit- 
ted to deny the Suppoſal of his own Writ ? And 
truly I think I might very well leave this part of 
the Caſe, and this Point, to Mr, Attorney Gene- 
ral himſelf; for if he will have any thing to be 
anſwered by us, he muſt maintain us to be a Cor- 
poration capable of anſwering ; and ſo I have rea- 
ſon to expect, that againſt his own Replication he 
will be pleaſed to ſupport the Being of our Cor- 
poration, and ſo diſmiſs us hence, 


My Lord, I have done with this Point, and 
now I come to the Replication, which indeed is 
a kind of a new Quo Warrants ; for it brings in 
new Matter, and therein they do charge 
Forfeitures ; the one is, by 
of the Marker, the other is, by reaſon of the 
Petition. My Lord, I ſhall anſwer both of them. 
That we were ſeiſed of the Market, that is plead- 


agreed too : That there is a Cuſtom in Ls 
have Common Councils, and that this was 
Common Council, is agreed ; all this is 
by the Demurrer : That this Toll ( h 
way I muſt confeſs, and will agree with Mr. 
citor, that it is not properly to be 

for a Toll is only for Goods fold ; and w 
are ſold, in Recompence for the Officer's 
dance for the Teſtification of the Contracts, 

the Entring them in their Books; but I ag 
this is not ſuch a Duty for Goods bought 
ſold, but it) is for the Accommodation of 
ſons repairing thereunto for their Stalls ; and, i 
I would call it by any particular Word, I had ra- 
ther call it Stallage than any thing elſe ; it is for 
na — ions, which we have — 2 
vaſt Charge in preparing and providi or 
the rr ſoon and for 
the cleanſing of the Markets. Now Mr. Solici- 
tor objects, That we cannot preſcribe for a Toll 
uncertain, and he cites the Caſe of Murage, and 
the like; and fo I muſt confeſs, — e is 
ranted, *tis commonly a thing certain il is 
ontage, and the like; but | believe (if I had 
thought that it would have been a Point inſiſted 
upon) I could have brought you Inſtances where 
Murage, and ſuch like things, have been grant- 
ed in general, and they w have been ancient 
ones indeed: And there is a Neceſſity for it in 
ſome Caſes; for when a Town will repair its 
Walls, the Charge may be greater or leſs, as the 
particular Accidents may be, and ſo perhaps a 
certain Duty would not do it, When a Wall is 
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to be built, there the Duty may be certain ; but } 


when it is built, to keep it in Repair, the 
of Murage may be — according _> 
Charge; and if the Caſe be not fo, it will come 
little to our Purpoſe, which is a Duty upon 
great and a continuing Charge. I will name hi 
ome things that he muſt agree, and I know 
will grant, are uncertain, as Pickage and Stall- 
age, which are Duties for picking in my Earth 
» Holes for the Poſts of to be fixed 
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whatſoever is faid by my Lord Hobart in his Re- 
ports, 63. I do affirm, there is no Act of Parlia- 
ment that erects a Court of Chancery in London, 
or the Cinque-Ports. If Mr. Solicitor had ſtrugled 

with me x the Being, or not Being of that 
Act of Parliament, I would have agreed with 
him, that there was no ſuch, ſooner than ſome 
that he ſays are none. The Cuſtoms of London 


have been upheld, and, I muſt confeſs, I think that 


zs very ftrange, even againſt the general Words 
of an Act of Parliament, 2 Inſt. 20. A Gaoler 
in London may permit his Priſoner, that is in Exe- 
cution, to go at large with a Battoon in any 

Place within their Juriſdiction, and it is no Eſcape. 
And ſo is Ploreden's Com. 36. A Citizen of Lon- 
don may ſet up one Retale Trade, though he was 
bred to another, notwithſtanding of the Statute 
59 of the Queen. And for a general Rule take 
that that is faid in Palmer 542. thoſe of London 
may preſcribe againſt a Statute 3 and the Reaſon 
is, becauſe their Liberties are confirmed by Sta- 
tute, and other Towns are not. In Rolls Rep. 
1 P. 105. Sprite againſt Tenant, my Lord Coke 
being then Chief Juſtice, ſays, We take notice 
of the Cuſtoms in our Courts, and other Courts 
in Weſiminſter-Hall, and in London. Fleetwood, 
Recorder of London ſays a very ſtrange thing 

in 1 Leon 284. Hollinſbead's and King's Cafe, and 
in 4 Leon 182. that the King's Courts ought to 
take Notice, that thoſe of London have a Court 
of Record; for if a Que Warranto iſſues to the 
Juſtices in Eyre, it does not belong to them of 
London to claim their Liberties; for all the King's 
Courts have Notice of them. And truly I have 
been informed, I mean by Copies of Records, 
that when the Juſtices in Eyre came to the Tower, 
this was a Privilege allowed to them, they were 
not bound to ſer forth their Liberties, as others 
were. 

My Lord, I think this, as it is pleaded, is a 
Duty very juſtifiable, and very well payable, by 
virtue of this Cuſtom. I do agree, as I ſaid, a 
Toll is properly for Goods fold, and this is a 
Cuſtom for the Accommodation of thoſe that 
brought Goods to be ſold ; and it 1s like that 
1 Leonard 218. my Lord Cobham's Cafe, a Duty 
paid for the Standing in the Cellar ; and there 
that is held to be good. In Rolls 2 p. of the 
Abridgment, 123, Letter B. Hickman's Caſe, the 
Lord of a Manor may prefcribe to have the 
Eighth Part of a Buſhel of Corn in Four Buſhels 
that are brought to the Market within the Manor, 
in the name of the Toll, and that is for Stallage 
only, for it is ſaid there, Whether it be ſold or 
not. And in the ſame Book, fol. 265. the City 
of Dublin ſet forth, that they are Owners of the 
Port of Dublin, and that they maintained Perches 
in the ſaid River, to direct the Ships in the deep 
Channel, and that they kept the Key and the 
Crane; and therefore, in Conſideration of that, 
they preſcribed and demanded Three Pence in 
the Pound for all Merchandizes in the ſaid Port, 
and it was held good. Now I agree Toll- 
through, that can not be preſcribed for ſimply 
and generally; but by Toll- through I mean, as 
you know, for paſſing and repaſſing through 
only, and not for ſtaying. But yet even that 


may be preſcribed for too, in Conſideration of 


repairing a great Highway, or a very foul Way, 
or maintaining a Bridge, and the like. And 
therefore, if our Conſiderations here be as good, 


then we maintaining thoſe great Places may 
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preſcribe for this Duty, as for paſſing 
the Streets, though it were no Market. 
There is a famous Caſe reported in Roll; ; 

Fol. 1. & 44. and it is in 2 Bulſtrode, and alſo 
in Moor ; it was the Caſe of the Bell-man of 
Litchfield : A = is made, that the Cor- 
poration of Litchfield hath a Market, and the 

ought to repair the Way to it, and to appoint 4 
Bell-man that ſhould ſweep the Marker-place ; 
and that for this the faid Bell-man, time out of 
mind, had taken of thoſe that brought Corn to 
the ſaid Market, and opened their Sacks to ſell, a 
Pint of Corn, if buta Buſhel or under; if da 

a Quart. So that if it were opened and not fold. 
yet he was to have that Duty, and that Preſcrip- 
tion was adjudged to them by all the Judges, 
and yet it does not appear there, whether the re- 
pairing that Way coſt them 5. or 5,000 J. and yet 
by Intendment they would not account it un- 
reaſonable, though it might have been urged it 
was very unequal; if they could take a Pint for 
that which was under a Buſhel, perhaps they 
would take, by that means, half of what the 
Party bought; but if there were Fifteen Buſhels, 


through 


they had but a Quart, and this was objected as 


to the inequality of it; and yet they all paſſed 
over that by a reaſonable Intendment, and would 
not deny the Preſcription to be good. And the 
Caſe of Cranage in Dyer, and the Caſe of 21 H. 7. 
16. are admitted to be good Law, where the 
Town of Glouceſter preſcribed for a Toll of 
Boats paſſing by the River near the Town. 
Now, my Lord, for ours, there was very 
great reaſon to induce it, the great Alterations 
that were made in London by the Fire; and it 
was not the firſt Time that London was burnt : 
And if there ſhould be War, and fo great Altera- 
tions and Confuſions, there were great cauſe, that 
the City, that lays out great Sums, and mult be at 
ſuch a publick Charge, ſhould not be Loſers by it. 
And we do ſet forth more than they do in 
the Caſe of Litchfield, that we provided the Mar- 
ket-places at our own charge; and if they will 
uſe them, they muſt expect to pay ſome compen- 
fation for it; that we do keep Officers, and pay 
them for cleanſing and keeping Order in the Mar- 
kets : And above all that, we provide Standings 
and Stalls, and ſuch Accommodations, and that I 
am ſure is a Proviſion no Lord of a Market is 
bound to make, unleſs he will ; and therefore the 
Market-people, that are accommodated by it, have 
great reaſon to pay for it ; and we pay al! the 
Taxes for the Market-places, for the Ground is 
ours; and that is not alledged in the Pleading in- 
deed, but it muſt be implied, becauſe we pay 
the Taxes, and they that have the Standings are 
not liable to pay the Taxes : And fo is the 
Judgment in Rolls, 2 p. 238, and the 2d Abr. 
289. And in the Caſe of Cuſack Juſtice Dodder- 
idge fays, that the redeeming of one Fair from 
the Abbot of Weſtminſter coft the City of London 
8,000 JI. for he had a Fair at Weſtminſter, and 
a Market for Forty Days, and that during that 
time no Sale ſhould be in London, or the Places 
adjacent; and a great Rate it was, if it were ſo. 
The Meaſure of a Toll is according to my Lord 
Cote 2. Inſt. 58. when the thing demanded for 
Wares or Merchandiſes does ſo burthen the 
Commodity, that the Merchant cannot have a 
convenient Gain by trading therewith 3 and 
thereby Trade is loft or hindred, then it is an 


evil Toll. But here indeed the Market. people 
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are better accommodated than ever they were ; and 
Trade is ſo far from _ diſcouraged, as that 
it is increaſed, as is implied in the Replication: 
for it is ſaid, we receive 5,000 (. a Year, which 
if it were ſo unequal, would not certainly be pars 
nor could be, if there were not great Trade there. 
So that the Increale of Trade is the thing com- 
plained of in this 20 Warrants, And the Truch 
of it is, I have examined and looked into the 
Fact of theſe things, and there is nothing in this 
By-law, but what was really anciently paid, ex- 
cept only in one Inſtance, whether it were 6 4. 
or no, that was paid when a Cart was drawn by 
Two Horſes, which now is but 4 4. and if we 
have increaſed the Toll, which I doubt whether 
it be ſo or no, it is only in a rrifle, 

Now, my Lord, this Caſe, I think, is a ſtrong- 
er Caſe than that in 5 Rep, the Chamberlain of 
London's Caſe 3; there is no Conſideration of 
Stalls, or cleanſing the Place, but 74 
an Officer to ſearch and view, and that was 4 
new Appointment of their own ; they could not 
preſcribe for it, but it was thought a Penny was 
a reaſonable Recompence, and the Subject had a 
Benefit by it; and if he would bring his Cloth 
to London to be fold, he ſhould come thither to 
have it viewed, and give a Recompence for it. 
Now London is all Market indeed, every Shop is 
a Market; and it hath been well ſaid of the 


Judges ſeveral times in Weftminſter-Hall, that 


Lenden is the Market of all England; and there is 
never anAcre in England, but is the better for that. 

As to the Impoſition upon Coals, that is but 
an Inducement ; and an Inducement is never to 
be relied upon; it is not to be ſtood upon ; and 
Mr. Solicitor did very honourably decline it, and 
did not make any thing of it, nor trouble the 
Caſe with it. 

When the City did make this Act of Common 
Council, 'they did conſult with their Counſel for 
matter of Law, and with their Officers and Fel- 
low Citizens for matter of Fact, and did adjuſt 
_ theſe Rates, and enacted them to be paid, they 
being reaſonable ones, and according to the an- 
__ Ulage Bros if they were miſtaken, it will 

no cauſe for you to give ment againſt 

them, for many "her E :. firſt, you 
cannot judge this to be unreaſonable, ' I have not 
heard one word ſaid, that this is an unreaſona- 
ble oppreſſive Toll, Here is Money levied ; 
what then? If it be a reaſonable Sum, it is 
not ſo great, it does not deſerve the name of 
Oppreſſion. I fay, it is not fo great an 
preſſion, if they ſhould have been miſtaken in 
Form of inſtituting the levying of it; if 
—_ have done it under their Common 
and now they have done it without that by Act 
of Common Council, Nay, it does not deſerve 

that you ſhould judge it unreaſonable ; you can- 
not do it x for the Conſiderations are meri- 
torious, equivalent to it, the great Charge 
they were at in building, and chey Hal | 
at in cleanſing and repairing, and di 
Stalls. 2 however, the Caſe is not ſo di 
here, that you can judicially determine thi 
an unreaſonable Tel according to 
Cotes Magna Charta 222. the Toll 
ket need not be certain, only it muſt be 
reaſonable ; and what ſhall be deemed reaſon 
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ſtroyed, you have erred in making a By-law, and 
therefore you have loſt your being of a Corpora- 
tion. Beſides, if there were but a Colour for it, 
and it were any thing tolerable, ſurely that were 
enough to make us excuſable in ſuch a matter. If 
it has been received, as we agree it has, the Offi- 
cers are Treſpaſſers, every individual of them 
are ſueable, and any man may bring his Action 
againſt them. But they that come to the Market, 
think not fit to complain ; if they did not like 
the Market, they would not come at all; and if 
they did not like the Payment, they would not 
come neither; and there is no levying of any 
thing unleſs they do come. 

Now, my Lord, I will admit the levying and 
the receiving, and yet I ſay this is no Forfeiture 3 
for here is a Miſtake of Law, or a Miſtake of 
Fact, by Colour whereof Money is received: 
This by no Means will work a Forfeiture of a 
Corporation ; for at that rate every Penalty that 
has — levyed by a By-law will be adjudged a 
Levying of Money without Law, and ſo forfeit 
the Corporation; which has not been done in o- 
ther Caſes of By-laws, and thoſe much worſe than 
this; becauſe moſt of thoſe By-Laws were made 
for levying Money upon Men for exerciſing a 
Trade; and 'tis much more to ſay that you 
ſhould levy ſuch Sums of Money upon every 
ſtroke of honeſt induſtry, whereby a Man gets 
his Livelyhood, than that you ſhall pay ſo much 
for your Accommodation in my Ground for the 
better vending your Goods. This hath been 
held good ia ſome Caſes, but in others it hath 
been held naught ; and this hath all been received 
and levyed to the Uſe of the City too, and 
ſo 'tis a levying of Money, whereby they have 
a great Advantage; nay, tis worſe ſtill, becauſe 


it is impoſed by Force, and recovered by Force : 


but here tis a voluntary Penalty, no Force, no 
Compulſion, only the being removed from their 
Standings, no other Penalty, no Impriſonment, 
or the like; but if you do not like the Conditi- 
ons, you may be gone: I deſire you to walk 
out of this Market, if you don't like the Price of 
the Proviſions ; and to be gone from the Stall, 
if you don't like the Price of the Standing. We 
were not bound to provide theſe Stalls for you, 
but having provided them, if you don't like them, 

ou may leave them ; in other caſes, the Man 
is impriſoned, and ſued by Action for the 
Penalty; here at any time, if you don't like, you 
may be gone. 

My Lord, I am very confident, if this be 
ſo, that all Monies levyed by a Corporation 
without Law are Forfeitures, or where the Law 
is miſtaken ; then I dare boldly affirm, that we 
never were a Corporation two Months ſince Lon- 
don was London; but by virtue of ſome old ſleep- 
ing By-law or other, that has been ſet on foot, 
Monies have been levyed, which perhaps will not 
be in ſtrictneſs allowed good: And if all theſe 
had been Forfeitures, we had been in a ſtrange 
Condition, not one Month or two ſhould paſs o- 
ver us, but we had forfeited it, and never can 
there be perhaps a Month to the end of the World, 
but we ſhould ſtill be forfeiting. And what is 
ſaid of us, may be faid of any other Corporation 
that happens to make By-laws. And I am ſure in 
former times there were Monies-levied with a wit- 
neſs, I mean not the late times of Rebellion only, 
but an hundred years ago, ſtrange Exorbitances 


of that nature were committed by London and 


of Toll, but he does a li 
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other Corporations ; then they went by way of 
Information, but never was it chought that it could 
affect the Being of a Corporation : If it ſhould 
do ſo, I do not know whither it will go at laſt 
The greater or the leſſer Sum is not that that will 
difference the Law. Is it a Forfeiture to receive 
5,000 J.? Why is it not a Forfeiture to receive 
500 l.? Why not to receive 5 5.? Why not to re- 
ceive 5 d.? No bounds can be ſet for that, if it 
be a Tranſgreſſion of the Law); here is a Torr 
and a Wrong done by your By-law, that you 
have levied 5 d. and therefore all this great In- 
heritance of London, this, that is the greateſt In- 
heritance of the Kingdom, is forteited for a 
Trifle, upon three half pence, or a Basket of Eggs. 
Nay, my Lord, to go further, I ſay, if this 
be a Forfeiture, I ſay *tis only a Forfeiture of 
the Market; nay, not ſo much neither, tis only 
a Forfeiture of the Toll: my Lord, I cannot but 
once more mention that excellent Notion of my 
Lord Hobart, That the Power of making By- 
laws is included in the Act of the Corporation; 
for as Reaſon, ſays he, is given to a natural Body 
to govern it, ſo a Politick Body muſt have Laws, 
as its Reaſon, to govern it. Now then the mak- 
ing of theſe Laws is but the exerciſe of that Rea- 
ſon, declaring the Mind of the Corporation, for 
the direction of the Officers of it, what to do, 
and what to take; and 'tis but like the Mind of 
a Man that directs his hand what to do. For 
this is not like the Duty of Stallage, that re- 
lates to the Publick, and relates allo to ſome- 
thing that before they had no Intereſt in; but on- 
ly relates to the Adminiſtration of a private pro- 
perty, and directs the manner of that  Admini- 
ſtration. They are Lords of the Market, and 
that is caſual to them, it is not neceſſary for them 
ſo to be. If any Corporation bid their Officers 
levy ſo much Money; ſuppoſe they bid them take 
more Toll than is due, or levy more Money for 
Rent than is due for the Land, why this might 
be looked upon as a great Breach of Truſt and 
Encroachment : They ſhould have had but 6 4. 
and they took 7 d. and this done by Act of Com- 
mon Council, which is their way of expreſſing 
their mind; yet ſurely it would be no Forfeiture, 
becauſe the Land is their own, and the Admini- 


tration of it belongs to them only in point of 


Intereſt and Property. Suppoſe a Ger.tleman has 
a Market, and his Reaſon, which is bis By-law, 
as my Lord Hobart ſays, puts him upon taking 
& miſtake the Law or 
the Cuſtom, he bids his Servant take ſo much, 
which perhaps may be too much for Toll ; does 
this deſtroy 2 Capacity of ſuing and being ſued? 
You may as well fay ſuch a particular Per- 
ſon ſhall not plead, or be impleaded, if he do 
ſo and ſo, Nay this, if he were a Denizen, 
does not forfeit his Denization, and yet a Deni- 
zen is as perfectly a Creature of che King's as a 
Corporation is. It is Baſilicon Doron, it is the 
Bounty and Kindneſs of the King to one born out 
of his Dominions, to give him the capacity of a 
Subject, to ſue and be ſued, and the like, which 
cannot be forfeited, even for breach of Conditi- 
ons in the Letters Patents of Denization. For 
this is within Yer/ellin Manning's Caſe ; if he does 
not obſerve the Laws of the Land, tis true, he 
muſt be puniſhed for it, but he ſhall not be unde- 
nizen'd. > 5 
My Lord, there is a Statute, which I think is 


a moſt plain Declaration of the Law in this w_ 
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and *tis the Stat. of Weft, 1, cap. 31, Some call 
it the 3oth, becauſe they differ in the numerating 
and heading of the Chapters, *Tis the Statute 
concerning thoſe that take Outrageous Tolls in 
Market- Ne The Statute ſays, Le Roy prendra 
la Franchiſe del” March en ja Maine, The 
King ſhall ſeize the Franchiſe into his own 
Hands, My Lord Coke in his Comment upon 
that Statute ſays, he ſhall ſeize the Franchiſe of 
the Fair or Market, till it be redeemed by the 
Owner, that's all. But this is intended, ſays he 
upon an Office to be found; for in Statutes all 
Incidents ſhall be ſupplyed by Intendment, 
Now in the Quo Warrants that was 
againſt the C ion of Maidenhead in Pal- 
mers Reports, there is this very caſe, That Cor- 
ration took an eous Toll, roo much 
Toll, or that that was not juſtifiable, for going 
over their Bridge, Yet it was fo far from bei 
imagined that this ſhould be a Forfeiture ( 
et the Caſe is the ſame, let any Man diſtinguiſh 
it that can) that it was a Queſtion whether the 
Market was forfeited, or no, as you may ſee in 
that Book, fol. 8 2. And there tis ſaid by Dod- 
deridge, and at laſt it was agreed by all the Court, 
that it ſhould be a Forfeiture only of the Toll 
and not of the Market. And I deſire that that Fo» 
lio may be noted by your Lordſhip, and that you 
will pleaſe to look into what is ſaid in that Caſez 
for tis debated before, and it ſeemed as if they 
would have forfeited the Market by it, but not 
the Corporation; and yet that was not forfeited 
neither. And to this I will apply that Rule chat 
Mr. Solicitor himſelf did mention, Puniatur in en 
quo peccat, You have offended in the Toll, 
therefore you ſhall ſuffer in the Toll, nor in the 
Market, to be ſure not in the Corporation, For 
if it were that, it ſhould affect the Market, it 
would be becauſe it hath ſome relation to a Mar- 
ket, as a Toll hath ; but how can this poſſibly 
affect or touch the 5 i 
deed goes thus far, and fays, Whoſoever ſhall 
take outrageous Toll ſhall forfeit the Market; 


but then ſhall we come and add, Whoever ſhall } 


take outrageous Toll, ſhall forfeit his * 
city of holding a Market, or any thing elſe ? 
they complain of us for taking the iſlative 
wer upon us, and therefore we ſhall forfeit our 
orporation, when the Statute it (elf has appoint- 
ed the Puniſhment, and ſays only, the 
ſhall be forfeited, and ſo make a new Law them- 


ſelves ? Stacutes are ſuppoſed to be penal e it i 
of themſelves, and al nal Statutes are to 


taken equitably as to the Penalty, and not ftrexch'd 
beyond the Letter, And wherever a Statute in- 
flicts a Penalty, and ſays you ſhall forfeit ſo much, 
as my Lord Hobart ſays, the Common Law ſhuts 
up the Negative, that you ſhall forfeit no more, 
ow then is it poſſible we ſhould forfeit that, 
which if it were forfeitable at all, is not within 
PING of this Law? 
is true, as Mr. Solicitor hath ſaid in the Book 
of Aſſiſes that he cited in Yet. Nat. Bret“ 161. 
ea ap} forfeit in the caſe of a Miſ-uſer 
where the Liberties are nor ng one 
another) only rhe Liberty reg + hy 
2 be applied for him I underſtand 
not, for nothing can be more flat and plai 
him: If ſo * ſhould forfeit aueh Ter 
Market, be it ſo; nay, if we ſhould forfeit our 
Liberty of having a Common Council, what 


| then? how is it poſſible to bring it up to a For- 


feirure of the Corporation * You 
of torten 
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livered or ſpoken, then all this that they are dreſ- 
ſed up with of the Intention to cenſure the King, 
and to bring him into diſlike with his People, all 
that muſt go for nothing, and are not to weigh 
in the Caſe. Now the Words are theſe : That 


- there was à Prorogation, and by means of this, 


there being depending ſo many Impeachments of 
Lords and others, and Bills in the Parliament in 
both Houſes, which could not be perfected any 
where but there, the Proſecution of the Publick 
Juſtice, and the making Proviſions neceſſary for 
the Preſervation of his Majeſty and his Prote- 
ftant Subjefts, received an Interruption, Now, 
my Lord, I conceive theſe Words are not 
Words that in themſelves are unlawful, and 
for that your Lordſhip will be pleaſed to conſider 
our Plea; I need not repeat it, you have it be- 


fore you: If they are in Senſe and Subſtance the 


fame Words that have been ſpoken by the 
King, and the Lords and Commons in Parlia- 
ment; he that will not be ſatisfied with that Au- 
thority, will not be ſatisfied with any. Then what 
do we ſay ? We ſay that the Proſecution of the 
publick Juſtice received an Interruption : Does 
not the King ſay ſo, and more, in his Speech, 
we have ſet forth, wherein he recommends it 
to both Houſes, that Juſtice may be done ? 
What is the meaning then but this ? If the fur- 
ther Proſecution of the Offenders goes not on, 
Juſtice is not done? and ſo we ſpeak but the 


King's Words. We ſay they are not tryed, or 


they were not tryed, they themſelves complain of 
it to this day; and therefore Juſtice did receive 
an Interruption. I am confident, without reflecti- 
on, that Honourable Perſon my Lord Danby 1n 
this point hath faid Words much more liable to 
exception, though truly Words that I believe de- 
ſerve no Rebuke. He has complained that Ju- 
ſtice was not done in his Caſe, becauſe he was 
not tryed, and that when he deſired to be tryed 
too; but his Liberty taken away, and he forfeited 
that which was dearer to him than Lands or 
Honours, his Health, whereby he endangered 
his Life, and loſt all the Comforts of Life. If 
it were lawful for him to ſay, as certainly it was, 
That Juſtice was not done in his Caſe, why might 
not the City ſay ſo? Either theſe Lords ought to 
be condemned, or they ought to be acquitted ; 
tis hard to ſay Juſtice is done, when they lie ſo 
long in Priſon, and are not either acquitted 
or condemned. 

Then we fay this, That the making Proviſion 


for the Preſervation of the King's Perſon and of 


his Proteſtant Subjects received an Interruption. 
To this part we give this Anſwer : We ſet forth, 
That there were Bills depending in the Parliament 
for this Purpoſe, and that is agreed to us by the 


Demurrer; and that theſe Bills could not paſs 


into Laws, any more than the Lords could 
be tried but in Parliament. Why then if it 
be ſo, that the matter cannot be done, nor 
proviſion made, but (as that Proclamation, that 
iſſued for the Faſt, ſaid, and as the Addreſſes of 
both Houſes for the Faſt do ſay ) by the Bleſſing 
of 'God upon the Counſels of King and Parlia- 


ment; if theſe Counſels, or the King and his 


Parliament are interrupted, this is not done. To 
make ſuch an high Crime of this I do not un- 
derſtand; I would not be thought to ſpeak any 
thing to juſtify that which is really a Crime; but 
this 1s that I ſay, *Tis not in Law unlawful for 


us to petition the King, or addreſs to him : 


* 


But, my Lord, to take off the edge of chi 
ſineſs, I ſhall beg leave to read to — 2 
a Speech of the King's, made the 6th of March 
following, and therein there are theſe W 

e ords, The 
further Proſecution of the Plot. 

My Lord, let any man read, and 
ſee how in ſubſtance the Words in 47. 
differ from the Words of the King, making thoſe 
Laws neceſſary for the Security of himſelf ang the 
Kingdom, and this ſpoken the 6th of March 
when this very Petition now complained of was 
preſented in January or February before, and there 
was no Parliament between. No Man will ſay 
that there were Laws ſufficient for the Security of 
the King and Kingdom, when the King himſelf 
ſpeaks of the Neceſſity of making ſuch : So 
then, thoſe Laws that were preparing received an 
Interruption. The Lords were not tried, is not 
that an [nterruption of Juſtice ? ſince they could 
be tried no where elſe, as muſt be granted ; and 
the King recommends it to them as not done, 
but neceſſary to be done. So the King ſaid be- 
fore, and fo it is implied here. There is no ſuch 
thing ſaid in the Petition, That the King did in- 
terrupt Fuſtice, and ihe Proceedings of the Parlia- 
ment : It is an Inference and a Conſequence made 
by Wit and Art; not that the King did interrupt, 
or intend to interrupt Juſtice, but it ſays, by 
the Prorogation of the Parliament the public Ju- 
ſtice received an Interruption. | 

My Lord, ſuppoſe at that time there had been 
a Peſtilence here, and the King had been as much 
reſolved to meet his two Houſes as they him, but 
by reaſon of the Peſtilence he were neceſſitated 
and forced to make a Prorogation ; then there 
comes ſuch a Petition from the City and fays, 
That by .reaſon of this Prorogation thoſe Bills 
that were depending did not pals, and the publick 
Juſtice received an Interruption : What is the Of- 
fence of this? *Tis all true. If there be Bills 
depending, and Impeachments, that can no other 
where be tried, they do receive Interruption by 
a Prorogation, Can any Man fay this 1s falſe ? 
The charge in the Replication is, That we did 
falſiy and maliciouſly ſay, what? that which is true, 
and that which the King had ſaid before, and 
that which the Lords and Commons faid after 
him, That till thoſe things were done they were not 
ſafe 3 and thoſe things as yet were not done. 

My Lord, there is this further in it, the Pe- 
tition is ſet forth in hec verba; and therefore I 
may take any thing out of it to explain it, and 
reſtore it to it ſelf ; for this indeed is a very re- 
ſtrained conſtruction of the Petition. 

It ſays, when this Interruption by the Proro- 
gation was receivd, that the King for urgent 
Cauſes, and very good Reaſons, did prorogue the 
Parliament. It is his Prerogative to do ſo; and 
God forbid but he ſhould have it. I think, with- 
out doubt, we ſhould: be more at a loſs for want 
of that Prerogative than we can by the uſe of 
it : it is mine, and I believe every good Man's 
Opinion, that that Prerogative is very neceſſary 


and profitable for us all; but it is the conſequence 


of it that this Interruption of Juſtice is received; 
nay, we are ſo far from ſaying that the King did 
interrupt Juſtice, or inten ing it, that we ſay, we 
do hope the. King's gracious Intentions were only 
to 4 2 way for the better Concurrence of his 
Majeſty and his Parliament, The King does, for 


great Cauſes, and beſt known to himſelf, who has 


the Prerogative, prorogue the Parliamem ; Where- 
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, meer not as the King's In- 
Rs the publick Juſtice is interrupted : Nay, 


. We know what the Meaning of 1 | 
ſo we ſet forth in our very Petition, il in 10 gain 
time, that he may the better concur with bis Parka- 
ment. It is a great Commendation of the King's 
Purpoſe, inſtead of charging him with In 
that he did reſolve to concur with his 
for ſuch Ends, and accordingly did prorogue 
"Ee 6s deter Guan batman ae 
ow ttorney put in, it 
was ea intentione ; there is — 
neſs to put in thoſe Words, to chat w 
we may 11 
fence ; but truly that ſignifies juſt nothing : 
can never hurt a thing that is true; it has 
Authority in it, if it a thing 
unlawful ; but if in ſubſtance it 
thing it ſelf juſtifiable, thoſe 
thing in the Caſe ; and I think I 
that Point, but refer my ſelf to 
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tention 3 though, as I ſhew by 
hath a kind o CO this, 
it is done with an ill Mind by a Corporation 
hath no Mind at all. 

Mr. Attorney General, Juſt 
had a Mind, and Reaſon was its Mi 

Mr. Recorder. I ſaid as my 
that a By-law to it is a Mind, as Reaſon is to a 
Man, but it hath no moral mind. My Lord, 
then I ſay, the Citizens of London were indeed 
at that time under great 
ſon of the Conſpiracies that had been 
in Parliament, and in the Courts of Juſtice ; and it 
had been declared by the late Lord Chancellor, at 
the Trial of the Lord Sta ford, which your Lord- 
ſhip may very well remember, That London was 
burnt by the Papiſts; and therefore it was no wonder 
that they were deſirous that themielves and the King- 
dom ſhould be put imo great Security againſt thoſe 
Enemies. This, my Lord, I confeſs is a tender 
point, and I would not ſpeak a Word in it with- 
out a Law. book to back me. I remember that 
my Lord Hobart ſays, that Zeal and Indigna- 
tion are fervent Paſſions, The City of London 
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come and ſay 


EEE 


Diſaffection in the City at this time, when 
Petition was made ſure, and I wonder that 
Man ſhould ſay, that knows 
quainted with it then, and 


VOL. IV. pen GS. Tab 


E 


— 28 
had 6 and pray 
let Aldermen 
that | other Names 
of the pretent, and 
have more loyal Subiects in the of London 
than A mk u there 
had t oc ut 
which ae 

one of all 

have ſpoken 

TH 


— 
* 


1 | 


i 


i 


1 


1 


: 
* 


Z 
b | 


} 


t 


It FE 


F's 
T 


lit 


ip 
: 


| Coun- 
unportuncd to make 
the and 
=o Cu- 
done, to 
in 
was nothing ill im is. And is 
King's Say, — 
5 » 
and the Government f 
did deſire mi ay 
— 
it, 
of ill intended i 


res ; 
for Commonalty, and 
d lay not 
they did 


; 


ff 


1 


4 


is 


if 


1 


f 


FEE 
W ; 


1 
E. 


g 
N 
F 
.Aa 
4 
/ 
f 
+ 
9 


- re . 1 
"Wn. a = b ond wo AT USL 
: 


194 


known to all London, fo great a Part of the King- 
dom, ſhould be lawful, but it ſhould be heinouſ- 


ly unlawful to ſend the News of ic further. It 


went further than the City of London; and there- 
fore *tis ſuch an Offence as ſhall be a Forfeiture of 
the Corporation. My Lord, there is the Caſe of 
Lake and King, the Petition to the Parliament 
was ſcandalous in it ſelf, yet ir ftood protected, 
being preſented to the Parliament; and it was 


| lawful to print it, provided it were delivered to 


a Committee of Parliament, or only to thoſe that 
were Members; though is ſaid there, that the 
printing of it is a great publiſhing, for the Com- 
poſers, Correctors, and other Perſons. that are 
concerned in the Prefs, read every Letter of it. 
But it was anſwered, that Printing is but a more 
expeditious way of Writing ; and if he had em- 
ployed 20 Clerks, it had been a greater publiſh- 


ing than three or four Printers. Poſſibly the 
Printers might not read it, or not be able to 


read it well, or not- all of them read it at that 
time. | 

Now here, my Lord, ſure it was Jawful to ac- 
quaint the Citizens what they had done, if you 
take it to be the Act of the Common Council, 
and the Common Council to be the Repreſenta- 
tive of the City. It was always agreed by the 


. Houſe of Commons, that any Member might 


ſend the Votes to thoſe that ſent them thither, and 


whom they repreſented ; they have blamed indeed 


Men for ſending the Debates, but never for com- 
municating the Votes: And what they may do 


by Writing, that they may do by Printing. Why 


then might not the Citizens of London, who by 
Cuſtom chooſe thoſe Common Council men, 
well deſire to know, and might well know what 
they had done? And then what they might 
do by Writing, they might by Printing ; for 
that 1s but another way, though a more ſuitable 
and compendious way, of exhibiting any thing 
that you would have go to many. And if it be 
lawful to impart it to all the City, and all the 
City does know it, though it does go further *tis 


no matter; for what is known to London, may 
very well be known to all the Nation beſides, with- 


out Offence, if it did go further. Beſides, it 
ſhall never be intended it was publiſhed further, 
or that any others knew of it; for *tis ſaid to be 
ubliſhed in the Pariſh of St. Michael Baſſiſhaw, 
in the Ward of Baſſiſnatv, and that is in London, 
to the Citizens of London; and fo they only talked 
of it amongſt themſelves. Beſides, the main 
thing which I go upon, 1s, if there be no ill in 
the thing it ſelf, the ea intentione can make no 
Crime by a bare Affirmation, which we deny ; 
and if it might be well ſaid or done, it is lawful 
to print it, and the Publication is no Offence 
neither. i 
My Lord, the next Point I come to is this, That 
a Corporation cannot poſſibly commit a Capital 
Crime, or any other Crime againſt the Peace: And 
J ſhall offer this Dilemma, Either it was done 
ſeditiouſly, or not; if not, then there is no ſuffi- 
cient Aſſignment of a Cauſe of Forfeiture ; if it 
were, then 'tis a Crime for which the Offender is 
indictable ; and that I fay is abſolutely impoſſible 
for a Corporation to be guilty of. And here I 
will throw in alſo that Buſineſs of the Toll; and 
I will, for A ent's ſake, admit the taking of a 
wrongful Toll to be Robbery, and then let the Ar- 
gument go on. I have heard it ſaid within the Bar 
eccafionally, that a Corporation is intruſted with 


wrong, as to beat or 
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the Government; and that they may commi 

ſon, and raiſe Sedition, as 9 
ſaid; I ſuppoſe it muſt be under their Great Seal: 
Bur I confeſs, I believe it is rather ſpoken to amuſe. 
than to ſatisfy: But I really think it is no ill nor 
unjuſtifiable thing for me to ſay, nor againſt the 
Government to affirm, That tis impoſſible a Cor- 
poration can commit Treaſon, or that it is in. 
truſted with the Government in any ſuch Kind. 

But firſt, my Lord, I ſhall ſhew you what Opi- 
nion former times had, and thar becauſe ſuch an 
Opinion as this hath been broached of late Days. 

Lord Chief Juſtice. Mr. Recorder, will you 
be much longer? Becauſe I mult fir here at Ni 
Prius this Afternoon, and yet I would fain hear 
the Argument, if ir would not be too long. 

Mr. Recorder. No, my Lord, I have almoſt 
done, and will cut ſhort. _ 

In 21 E. 4. fol. 13. b. tis ſaid by Pigott, That 
a Mayor has two Abilities; the one to his own 
uſe, to take and to grant, and to do as another 
natural Perſon does; and then the Mayor, as Mayor 
and Commonalty, hath another Capacity to their 
common Uſe and Profit; and that is but a Name, 
an Ens rationis, a thing that cannot be ſeen, and 
is no Subſtancez and for this Name or Corpora- 
tion, tis impoſſible N can do or ſuffer any 

e beaten, as ſuch a Bo- 
dy; but the Wrong is made to every Member of 
the Body, as to his own proper Perſon, and not 
as to the Name of Corporation; nor can the Cor- 
poration do a perſonal Wrong to another; nor 
can they commit Treaſon or Felony as to the 
Corporation, nor againſt any other Perſon. And 
if a Writ of Debt be brought againſt the Mayor 
and Commonalty, or other ſuch Body, upon an 
Obligation, and they plead it is not their Deed, 
and it is found their Deed, they ſhall not be im- 
ee as another ſingle Perſon ſhall. The fame 

aw is if they are found Diſſeiſers with Force, 
they ſhall not be impriſoned ; nor in a Writ of 
Raviſhment of Ward ſhall they either be impri- 
ſoned, or abjure the Realm; for ſuch a Body is 
but a Name, to which ſuch an Act cannot be done. 
So ſays Catesby in the fame Book, In a Writ 
brought againſt them no Capias ſhall iſſue, be- 
cauſe they are but as a dead Perſon in Law; and 
the Appearance upon a Capias cannot be otherwiſe 
than perſonal. And ſo to this purpoſe fays the 
Chief Juſtice there, If this Body will do any thing, 
it muſt be done by Writing. And all along it is 
the Tenor of the whole Caſe, that a Corpora- 
tion cannot commit Treaſon, or any other Crime, 
But the Reaſon of the thing is above any Autho- 
rity. Suppoſe that they under their common Seal 
ſhould commit Treaſon, and you bring an Indict- 
ment of Treaſon againſt the Mayor, Commonal- 
ty, and Citizens of the City of London, what 
Judgment ſhall be given againſt them in their 
corporate Capacity? What? It ſhall be, that Su/- 
pendatur per collum Corpus politicum. And then, 
what Execution ſhall be done upon that Sentence? 
What? muſt they hang up the Common Seal? 
Nothing elſe you can do can affect them; but in 
their private Capacity, there they may be puniſhed 
as ſingle Perſons. | 

A Penal Statute ſays, that he or ſhe, that of- 
fends againſt the Law, ſhall forfeit ſo much, or 
incur ſuch a Penalty : Is a Corporation Male, or 
Female, that it ſhould come under ſuch a Provi- 
ſion ? but the real reaſon of the Law is this, it 
is a Civil Being, it is Ens civile, it 1 W — 


jeant brought an Action for theſe . 
that he had ſpoken Treaſon; it was moved in 
Arreſt of Judgment, that this cannot be action - 
able ; for he might ſpeak Treaſon in putting a 
Caſe: Ay, that were well, ſaid „if it could 
be underſtood ſo; but we muſt intend it that 
he ſpoke Treaſon, as his own Words ex corde ſuo, 
which makes it Treaſon; for Treaſon conſiſts in 
the Immorality of the Mind. : 
Another reaſon is what Pigott ſaid, as I ſaid 
before, That a Corporation is but a Name, an 
Ens rationis, a thing that cannot ſee or be ſeen, 
and indeed is no Subſtance, nor can do or ſut- 
fer Wrong, nor any 7 
Appearance is requiſite, What my Lord Dyer 
ſays in Moor 68, that he never ſaw, is, I believe, 
true in general, what no Man ever did ſee, that a 
Corporation could be bound in a Recognizance 
or — Merchant; and 5 becauſe it muſt 
be acknowledged in Perſon : And fo in this Caſe, 
the Guilt follows the Perſon, but cannot a meer 
Capacity. In all Crimes the Offender muſt ap- 
r in Perſon, and plead in Perſon, and ſuffer in 
— but you can never bring the Mayor, 
Commonalty, and Citizens into Gaol, to 
and plead to an Indictment to receive a = 
ment, or ſuffer Execution. Can a Body Poli- 
tick, that is inviſible, ap in Perſon? But then 
there is this great Objection, By this means, they 
ſay, if there be no Puniſhing of them, there is 
* no Government, and they may commit Trea- 
ſon under the Great Seal, oy may raiſe Armies, 
and inſtigate a Rebellion, and all with Impunity, 
My Lord, I ſay no, and I give two Anſwers to it, 
that are not to be replied to; and the firſt is this: 
1. All theſe Perſons, that are met together, 
though they are met corporaliter, in their 
rate Capacity, for the Acts of the ration at 
that time; yet when they go out of their cor- 
porate Buſineſs, and commit Treaſon or Felony, 


the Crime does not egredi perſonas, every one of 


them is a Traitor or a Felon; and no 
ing they appeared there under the Pretence of a 
Corporation, yet they are all liable in their pri- 
vate ſeveral Capacities, every one of them muſt 
be indicted perſonally, and ſuffer perſonally : For 
when they go about to do ſuch a thing, it is out 
of the Buſineſs of the ion; and they 
my anſwer for their own particular Offences. 
But, 

2, I have another Anſwer to giveto it. This Ob- 
jection is to be retorted on the other ſide, that if 
a Corporation authorize. the levying of War un- 
der their Common Seal, they ſhall be affected by it 
in their politick Capacity, and are liable to the 
| Law in that Capacity only, and muſt ſuffer in 

that Capacity only : And the Conſequence of 
that is, they are diſcharged in their private Ca- 
pacity; and this is a Law of Indemnity and Pro- 
tection for all Crimes; for a Man cannot be liable 
two Ways for Treaſon, or Felony, or any other 
Crimes : If he be not liable in his private, he is 
in his publick Capacity ; if not in his publick, he 
is in his private. And what is the Conſequence 


of that? This is a Diſpenſation f Corporati- 
VOL. IṼ:t. * 


where a corporal corporat 


done to puniſh Corporation with ſuch a 
Puniſhment as the Law inflics, 


have, as it 
ard of the Duty of my place, 
ord*s 


my own , read &. 

the Crown, = Cote 41h Inſtitutes, 
ton de Pace Regni, my Lord Hales's P 
Crown, Dalton's Tuſtice a Peace, 
Books on that Subject, any 
ſhew me in any of thoſe Treat 
criminal Matters, any Reſolution, that 
ion could be ſo concerned, that 
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Parliament in that Caſe, that no Corporation 


ſhould or could be forfeited for the making of any 


By-law that was irregular, though it were even a- 
gainſt the King's Prerogative. 

But to haſten to a Concluſion, I have all this 
while, my Lord, ſuppoſed, that the Mayor, 
Commonalty, and Citizens of London have done 
this, but it is not ſo ; this is not the Act of the 
Mayor, Commonalty, and Citizens, *tis not the 
two hundredth part of the Corporation, *tis but 
the Act of the Common Council; and we have 
diſtinguiſhed our ſelves by pleading, that it does 
not conliſt of above 250, when the City contains 


above 50,000, I muſt confeſs the Council is not 


taken notice of much in Law ; as is ſeen in War- 
ren's Caſe, 2 Crook 540. & 2 Rolls 112. Warren 
being one of the Common Council of Coventry, 
and diſplaced, ſued out a Writ of Reſtitution, and 
upon that Writ it was returned, that by Cuſtom 
the City might place and diſplace ad libitum; they 
there held that the Cuſtom was good : But it 1s 
not ſo of a Freeman or Alderman, becauſe he 
hath a Freehold ; but a Common Council is a 
thing collateral to a Corporation, and the Office 
of a Common Council is nothing but only to give 
Aſſiſtance and Advice, which they may refule at 
their pleaſure. In Eſtwict's Caſe in Style 32. & 
2 Rolls 456. it is ſaid, That *tis a place meerly by 


- Cuſtom, and that the Common Council is pro- 


perly but only a Court of Advice; and, my Lord, 
you ſhall never intend more than that they were a 
Court of Advice: All the Riſe of their Power is 
but by Cuſtom, and that Cuſtom is pleaded to 
give Advice for the Benefit of the City, and 
make By-laws for the good of the Corporation, 
and that is confeſſed by the Demurrer, and you 
ſhall intend no more than what is opened in the 
Pleading. 

And then tis evident this was done by a very 
ſmall Part of the Citizens of London; and that 
does no way affect the whole Corporation ſure. 
In James Bagg's Cafe, 1 Rolls, fol. 226. it is ſaid, 
Thar if a Patent be procured by ſome perſons of 
a Corporation, and the greater Part do not aſſent 
to it, that ſhall not bind a Corporation. And if 
ſo be a Charter ſealed, and ſent by the King, be- 
cauſe not accepted in pats, by the greater Party, 
bind not, ſhall an A& done by a few, and an 
Act done, that tends to a Forfeiture, bind the 
whole in point of their Being? There is no ground 
to ſay, that the Common Council repreſents the 
City, no more than a Council does his Client, or 


an Attorney his Maſter; only as far as is for the 


Benefit of the City, they are choſen and intruſted 
to make By-laws ; if they offend, they are but 
Miniſters and Officers, and ſo they are within the 
Statute of Ed. 3. which I mention, though I 
think we have no need of that in the caſe to hel 

us; if they make an unreaſonable By-law, it is 
void, and every man that is aggrieved by it may 
have his Remedy, may bring his Action. Shall 
you ſupply this by an Intendment, that they have 
ſuch a Relation? that they are the Repreſentatives of 
the City of London ? that they have a Power to 
forfeit the Corporation ? No, my Lord, by Law 
they are Part of the Corporation, but they have 
no ſuch Power to forfeit the Corporation. A 
Cuſtom ſhall never be conſtrued to enable a 
Man to do a Wrong ; and a great Wrong it is, 
that they that are truſted, and truſted but for a 
Year, and truſted bur for the good of the Cor- 
poration of which they are Part, ſhould give up 


the Being, or what is worſe, forfeit the Being of 
that Corporation. The Cuſtom of Kent, that 
makes an Infant capable of making a Feoff. 
ment, ſhall never enable an Infant Tenant in 
Tayl to make a Feoffment, ſo as to work a 
Diſcontinuance of the Eſtate Tayl, and put the 
Heir to his Formedon. Every illegal A& of 
theirs is beyond their Commiſſion, and a Nul- 
lity of that is all in reſpe& of themſelves ; and 
it is as if they had never done it as to the Corpo- 
ration, for they are by no means the Corporation ; 
for tho? they uſe the Common Seal in ſome Caſes, 
at ſome times, ſo do the Court of Aldermen in 
other Caſes ; but it is only in other Caſes wherein 
they are particularly intruſted. If an Act of Com- 
mon Council ſay, that J ſhall have ſuch and 
ſuch Lands of the City's, that Act ſignifies no- 
thing but as a Direction and Advice; when it 
is under the Common Seal, it is an Act of Cor- 
poration, and proceeding by Advice of Com- 
mon Council, it binds. | 

Now, my Lord, this is the more unreaſonable, 

becauſe we know that the Practice of the Com- 
mon Council in London, being to adviſe for all 
the Inhabitants, they are choſen by the Unfree- 
men as well as others; and it is a ſtrange thing 
that they ſhould have a Capacity to give away the 
Liberty of the Citizens, when they are choſen 
by others as well as them. They had no ſuch 
Truſt for them; nay, all Truſt they had was 
to keep their Liberties, and not to deſtroy them, 
Has any Man a Truſt to deſtroy himſelf? ſure no 
Man is truſted by God himſelf to be fel de ſe. 
And certainly then you can never underſtand it 
to be in the nature of a Truſt to deſtroy another ; 
and the leaſt Citizen, my Lord, has as much and 
as true an Intereſt in the Corporation of the City of 
London, as the greateſt: And therefore 250, if 
they had been much the greater Number of the 
Citizens, would ſignify nothing to the reſt of the 
Body. 
My Lord, I ſhall only fay this little more, here 
is no Crime charged relating to them as a Corpo- 
ration : Here is indeed a fine Word uſed, that we 
did this contra fiduciam incor pore politico repoſitam; 
but all this is but an imaginary Truſt, the King ne- 
ver gave them a Power or Authority, or intruſted 
them to make By-laws that were unreaſonable ; he 
gave them a Power to make reaſonable By-laws, and 
ſo he does every Corporation. And the ſame Law that 
gave them the Power, limits that Power, and ſays, if 
they go beyond that Power, it is a Nullity. And 
theſe Acts relate not to them as a Corpora- 
tion; the Petition is not ſo much as ſaid to be 
againſt any Truſt repoſed in the Corporation; cer- 
tainly there never was any ſuch Truſt. Did ever 
the King intruſt them to adviſe him about the 
Matters contained in the Petition? and if not, 
then it is not contra fiduciam; therefore it relates 
to particular Perſons: If it be an Offence, I hope 
it is none of the Corporation's. : 

But then the levying of Money, that 1s contre 
fiduciam ; they took upon them an illegal and 
unjuſt Power in the Common Council. Sup- 
poſe it ſo, how does this belong to the Cor- 
poration ? it is an Incroachment upon Proper- 
ty, it is the moſt arbitrary thing in the world. 
Whether they have the Market, and the Domi- 
nion of it, or not, is matter of Fact, and being | 
pleaded, is confeſſed by the Demurrer : And 
then for the Power of making By-laws, that 


i | bly be taken from 
2. thing that cannot poſſi ly * 
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them while are a ion; it is that that; it only confirmed the ſupervenient Liberties, 
which mult my them as a i without which it he be a 
Faculty of Reaſon in a Man to not with 
lutions by. And it is no more, 
that has a Market, bid his Servant go and remove 
ſuch as have Stalls there, unleſs they will pay fo 
much, That Direction is as good a Law as thi 
and as bad a Law as this, and no more. There 
is nothing elſe in it but the Direction of 
cers, what they ſhall do in the ordering 
Markets, and diſpoſing of the City's Pr 
Then as to the formal Method of 
themſelves, whether it be by Act of 
Council, or under the Common Seal, or by 
natural Voice, it is all one, it is not 4 thing 
concerns them as a Body Politick : But if it 
illegal and miſtaken, I ſay, the Penalty is 
that it ſhall be void, What the Common 
eil, nay, what the Corporation does within the Li- 
mits of its — is good, what beyond 
it does, is void. command m 
to diſtrain for Rent, and he kills a in the 
doing of it, this, as to me, is void ; but as to 
himſelf, that is chargeable upon him. And what 
I fay of the Common Council, I ſay of the Cor- 
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poration it ſelf, That it is a Capacity, and a limit- when 
ed Capacity; it is the Act of the Members, not Corpo- 
of the Corporation, if they do wrong. The Com- depend 
mon Council can act for the good of the City the Go- 
and the City can do no more, if more con- 
ſhould meet. Crooke, Eliz. fol. 85. the Perſons 
makes a Leaſe for Years of to the men this 


If 


Cheſterfield, by the name of Aldermen, and 
by that Name grant all their Intereſt to Clerk ; 
that Book, This is void ; for the 
them a Leaſe as tothe Aldermen of Chef 
makes them a Corporation, and gives them a 
pacity to take, but not to 
Abr. 1 p. 513, And ore 
is to be conſidered as a 
when it acts according to the 
it; and as to the reſt, it all turns into their 
vate Capacity, but it affects not the Body, 
hath any ſuch Relation as to bind ir. 
My Lord, all the Queſtion here 
there ſhall be ſuch a Perſon in £ this Cor- 
poration ? Whether the City of ſhall ſub- 
iſt as ſuch a Perſon, to ſue and be ſued, to plead 
and be impleaded ? There is nothing of 
ment or Miſgovernment in the Caſe ; 
about our Capacity, and nothing elſe, 
we ſhall be Defendant or Plaintiff in any 
My Lord, Magna Charta, and all 
Acts, that have gone in Confirmation 
the great Care of the Government in 
preſerve the City of London ; and I 
them as ſo many Declarations of the 


of it, and of all other Corporations. 
ſtrange Argument gue at firſt 
is to me a great Evidence for us, 
Charta does not confirm our Being, our 
berties and Privileges ; it ſays, That Ci 
London ſhall have all its Liberti 
Leets, its Markets, and all thoſe thi 
— all wag” Sy it has not ſaved indeed, 
if a Corporation |} be built a Corpo- i 
ration; but that icular Li ow be 
ſtroyed, as that of Bridewwell, and the like, but i 
does more than confirm its Being, for it does im- 
pow declare, that that was impoſlible to be 
orfeited : They confirm what Confirma- 
tion z but for their Being there was no need of 
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Reaſon to ſpeak again to make my ſelf rightly 
underſtood, 

Lord Chief Juſtice. Why, look you, you do 
2gree that the King had prorogued the Parlia- 
ment, and thereby that publick Juſtice was inter- 
rupted; if that were ſo, by whoſe Means, and by 
whom did the publick Juſtice receive interrup- 
tion, if not by the King? I did take it to be ſo 
really, and that you had juſtified it. | 
Mr. Recorder. My Lord, I do agree, as we 
ſay, and as the King himſelf ſaid, that theſe Acts 
were not paſſed, nor the Lords tried, and fo Ju- 
ſtice was not done : and I would ask your Lord- 
- ſhip, or any other indifferent Perſon, whether Ju- 
ſtice were done, or neceſſary Proviſion for theſe 
things made, if thoſe Bills were unpaſſed? It it 
were ſo, it is a natural Truth, that thereby the 
Trial, and Acquittal, or Condemnation of the 
Lords was interrupted, and ſo was the Security of 
the King's Perſon, and the Proteſtant Religion, 
the Bills not being paſſed. For the King calls 
upon the Parliament to paſs them the next Seſſion, 
therefore they were not paſſed in the former Seſ- 
ſion. This is by no means a charging of the In- 
terruption of Juſtice upon the King; every great 
thing that is done by the King may have a pre- 
Judicial Influence, it may be, as to ſome Particu- 
lars; but to ſay that thereby Juſtice is interrupted, 
is not to charge any Blame _ the King; becauſe, 
though it may be prejudicial in one Particular, yet 
it may be uſeful to the Publick. No doubt, if the 
King do prorogue the Parliament for never fo 
great Ends, and neceſſary Cauſes, yet if I have but 
one Bill paſſing there, ſuppoſe it be a private Bill 
about Naturalization, or the like, if a Prorogati- 
on comes, it is naturally true that that is interrupt- 
ed, but that is not laying a Blame upon the King. 
Lord Chief Fuſtice, May it be ſaid that the pub- 
lick Juſtice 1s interrupted, if a Bill for Naturali- 
zation, or the like, paſs not before the Proroga- 
tion? I ſpeak it for this only, that they that argue 
next may think upon it. The Petition does ſay 
that the publick Juſtice was interrupted ; did they 
mean it was true? or did they mean it was not 
true? If they did mean it was true, then you 
have done well to juſtify it, to ſay it was ſo, 
and the King had done amiſs in proroguing 
the Parliament. Yet it ſeems, the Common Coun- 
cil of London (neither by Charter nor Preſcription) 
had any Right to controul the King, nor to be 
of the King's Council neither; and therefore it 
was a matter purely debors. If the matter were 
not true, why do you put in your Petition? If it 
be true, juſtify it, if you can. But here is the mat- 
ter, I would have a good Anſwer given me to 
this Point: The Petition was to the King; if ſo 
be the Petition had been delivered to the King 
(as it may be it was) it was but one ſingle Pe- 
tition to the King; that might be well enough, 
if there had been no more in the Caſe, it is very 
poſſi ble it might not have been a Queſtion at this 
time : But pray, I would know of them that argue 
next> by what Law or Authority it was, and what 
was the Meaning of it, that that which did not 
require two Clerks to write, in order to its being 
| preſented to the King, muſt be printed? By what 
Law 1s it to be juſtified, the printing and publiſh- 
ing of this Petition, and ſending it all over the 
Nation, whereby the Mayor, Aldermen, and 
Common Council of the City of London, do let 
all the Nation know, that they do look upon the 
King as one that by the Prorogation of the Par- 
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liament had given the publick fuſti 
Nation an 1 ? — by Lee 
Law is this publiſhed ? In the Caſe de Libellis fa 
maſis (even in the Caſe of a Subject) it fs adjudged 
that if you print a Libel, though the matter 1 
be true, you ſhall be puniſhed for it: Now when 
it is argued again, I would deſire ſome good 
Satisfaction in that, what Reaſon or Ground there 
was for printing or publiſhing this Petition un- 
leſs it be to that Intent which is ſet forth by Mr 
Attorney General in his Replication ? 

Now for the other Point, as you have ordered 
the Matter, you hold that a Corporation cannot be 
forfeited. Mr. Solicitor did take ſome Pains to 
argue, that there was no Statute that did protect 
you from a Forfeiture, he was not aware of what 
you did inſiſt upon: You ſay, that by the Com- 
mon Law Corporations cannot forfeit their Being; 
if ſo be they cannot, there is an end of the Que- 
ſtion. But I pray you do you take it that a Corpo. 
ration can commit any corporate Act, or no? For 
according to your Definition of the Matter, if 
nothing will ſerve but the Act of the Mayor, 
Aldermen, and all the Citizens, I believe I may 
ſafely ſay, and ſo will every one elſe; that never 
any corporate Act was done by the City of Lon- 
don ſince it was a City. 

We know on the other ſide, and you, when it 
makes for your turn, told us, that the Mayor, 
Aldermen, and Common Council could make By- 


laws, and they were good, and binding, that is, 


when it lay in your way. For you make a Pre- 
ſcription in your Plea, and ſo alſo you have ſaid 
at the Bar, that they may make By-laws to bind 
the Corporation. So that it ſeems when it is for 
your Conventency, then the Mayor, Aldermen, 
and Common Council can do as much as all the 
Corporation; but when you come to be touched 
with ſomething that you have done, in which you 
have gone beyond what you ſhould have done, 
then the Citizens are 50,000 Men, and theſe are 
but 250 Perſons, that have done theſe Things: 
Either the Mayor, Aldermen; and Common Coun- 
cil are the governing Part of the Corporation, 
or elſe they ſignify juſt Nothing : If they be, then 
whatſoever they agree upon binds the Whole, and 
muſt be taken as a corporate Act; or otherwiſe 
you will bring it to this paſs, that the Corpora- 
tion can do Nothing at all. For if the whole 
Corporation be not bound by ſuch an Act, then 
it is impoſſible for you ever to do an Act that 
ſhall be an Act of the Corporation; ſo that that 
will be pretty hard for you that are for the City, 
I think, to maintain. Then I have but one Word 
more (I give no Opinion, but only tell you what 
I would have you apply your ſelves to) is the 
Truſt of making By-laws annexed to the Lord of 
the Market? or is it annexed to the Lord Mayor? 
or is it annexed to the Corporation? Surely the 
Power of making By-laws is annexed to the Cor- 

ration, and I cannot ſee how, as Owners of the 
Markers, they have that Power, Now by your 
Diſtinction, where there is a Franchiſe that does 
neceſſarily depend upon another, there the Abuſe 
of any part does forfeit the whole Franchiſe, If 
then this Power be annexed to the Corporation, 
as ſure I think it is (bur I reſerve my {elf till 
I have heard a further Argument about it) then 
conſider, whether or no, when they have abuſed 
that Power, in making this By-law, that is knit 
to them as a Corporation, it does not affect the 


; jon? it is ſtrange 2 
Being of a Corporation? For Corporation 
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tick, and ſubjeed that Right to be ſeiſed into the 
King's Hands? 
In ſtating of the Queſtion, I forbear to ſtyle it 
a Franchiſe or Liberty, that Imay not by anticipa- 
ting preclude the Force of Mr, Recorder's Argu- 
ment, Thar it is no Liberty or Franchiſe ; but 
may reſerve the entire Conſideration thereof to its 
proper place. And therefore ſhall call it a Right, 
for ſuch moſt certainly it is; and it includes both 
Jus agendi, & Jus babendi. Before we can arrive 
at the main Queſtion, certain preliminary Points 
have been moved and debated; ſome to the Form 
of the Suit and Pleadings, others relating to the 
Matter thereof. Dh 
To the Form Mr. Recorder took three Exceptions: 
1. That the Information is not well laid, be- 
cauſe not brought againſt particular Members by 
Name, which ought to be in all Caſes, where 
the Right of Corporations isqueſtioned or ſtruck ar. 
2. That the Replication is worſe, importing a 
Contradiction both to the Suppoſal of the Informa- 
tion, and to it ſelf; becauſe it denieth London to 
be a Corporation, which the Information allow- 
ed, and admitted it too, to be a Corporation, by 
_ aſſigning Cauſes of Forfeiture. 
3. That no Judgment can be given upon theſe 
Pleadings, either of Seizure or Ouſter; not of 
-Seizure, becauſe the King cannot ſeize what he 
cannothold when ſeized : And the Body Politick, by 
which Name it is ſued, cannot be ouſted of it ſelf. 
The great Triumph Mr. Recorder erected up- 
on the ſtrength of theſe Exceptions, as for an aſ- 
ſured Victory already obtained, makes it neceſ- 
fary for me to give a more particular Anſwer to 
them than their Weight would otherwiſe require. 
For the Authorities cited by him argue very little 
to this purpoſe : And indeed he hath been fo un- 
fortunate in quoting of Authorities, that how lit- 
te ſoever they ſeem to make for him, as to the 
Point he produceth them, yet they flatly make againſt 
him in ſome other material Point. Not only by 
his Authorities, but his Objections themſelves, to 
the Form of the Information, admit, that a 
Corporation is in its Nature ſeparable by Judg- 
ment of Oſter againſt the particular Members by 
their Natural Names. The Opinion of my Lord 
Hales, in his Common Place Book, 
0 Warranco Quo Warranto fol. 168. pl. 7. ar- 
p gues, he did not think of the 
Indiſſolubility of Corporations , but 
it is no Opinion, that the only way to impeach them 
was by a Suit againſt particular Perſons ; for it is 
only a ſhort Reference to the Caſes of Cuſact, and 
others of Ireland; and Farrer, and others of the Vir- 
ginia Company: which Caſes (as alſo that of Fiſher, 
Helden, and others of the Borough of Hebmerley ; 
the Caſe of the Muficians, and the Bermudas Com- 
pany 3 and the other Caſes cited by Mr. Recorder) 
do fully prove, That Corporations are Franchiſes, 
and may be queſtioned and impeached in the very 
Point of being Corporations, by Suits of Qu 
Warranto. And they do prove, that the Suit 
may be brought againſt ſome particular Mem- 
bers by Name: And againſt the reſt of the 
Corporations by the General Words; as, Et a- 
lios Liberos homines, & alios Burgenſes, & alios 
de Fraternitate. And theſe general 
Paſtt.ay Jacs. Words are material and operative; 
Rot.2. for a Judgment thereupon binds 
the whole. In the Caſe of Cuſact 
againſt Particular Members by Name, cum di- 


deiſis aliis Civibus Civitat' Dublin, Judgment 


was given to out not only the * 
but alios Cives, & Succeſſor 1 2 a Mes, 


Writ of Error, it was aſſigned 
as one of the Cauſes of RG 2 
ment was given to out the Corporation of 
thoſe Liberties ; yet no Parties by their Names 
of Incorporation; but Judgment was affirmed. 
And the Quere that is made in | 
Rolls 2 Report, in the Caſe of Fer- mich. 2 
rars, and others of the Virginia Kot. 5. es. 
Company; whether the Corpora- 
tion were barred ? probably did ariſe from the 
Nonobſervance of the Records, where Judg- 
ment was given, as well againſt the alios Plan- 
tatores, as the particular Men made Parties. In 
both theſe Caſes the Suit was as well againſt 
the reſt of the Corporation as the particular 
Men : The Appearance by Attorney was entred 
for both, and the Plea as well in the Name of 
the reſt, as the particular Men, and Judgment 
againſt both, And the Judgment againit the 
Virgina Company diſcharged that Company. 
Theſe, and the other Precedents produced by 
Mr. Recorder, do prove that the King's Suit 
may be brought againſt particular Perſons by 
Name, and againſt the Reſidue of the Cor- 
poration, by a General Name of & alios bo- 
mines ; or againſt - particular Perſons, and 
alſo againſt the Corporation, by the very Name 
of Incorporation, as the Caſe of Bermudas Com- 
pany : But they do not argue the King hath 
not a further Election, either to bring his Suit for 
queſtioning the Corporation, by the proper Name 
of Incorporation, without naming of particular 
Perſon, or by ſome other General Name, which 
ſufficiently deſcribes the Perſons. I ſhall there- 
fore apply theſe Anſwers to the Objection 
warranted by Precedents of Law; that where- 
ever many Perſons are jointly concerned in 


Charge or Diſcharge, and the King hath Cauſe 


of Suit againſt them, he may ſue them, either 
by naming ſome particular Perſons, with a ge- 
neral Reference to others; or he may ſue on- 
ly by a common Name of Deſcription, with- 
out admitting them to be a Corporation, eſpe- 
cially where the general Name ſufficiently de- 
ſcribes the Perſons, who took this Corpora- 


tion; and this as well for Offences at Com- 


mon Law, as againſt Statute Laws. Where 
Murder is committed in the day time in a Walled 
Town, tota Villata oneratur ; and ſo for Re- 
2 of Highways, or Nuſances in Highways, 

epairs of Bridges, and for levying of the Hue 
and Cry. The King's Suit, either by Indict- 


ment or Information, hath been uſed both ways, 


either naming ſome few particular Inhabitants, 
but then always with a general Reference & 
alios Inhabitantes, which is eſſential, otherwiſe 
both Indictment and Information would be naught; 
or they are frequently only by the general Name 
of Inhabitants, within a Pariſh, Hundred, or 


County, as the Caſe is, without naming any 


particular Inhabitants at all ; to produce In- 
ſtances of this nature would be infinite, the Ca- 
ſes frequently falling out both at the Aſſizes, and 
in this Court. It is ſo in Caſes of 2yo Warrante. 


Rot. 15. 23. R. A Quo Warran- Mich. 27. Eliz., 


to againſt the Inhabitants of Denbigh, 


for uſing feveral Liberties; as to hold a Court of 


Pleas before the Bailiff, and chooſing (©, Ent 537. 
two Aldermen, &c. upon Plea ane 
Demurrer, Judgment of Seizure is given, & 


quod | 


lt... wu Bt. at... A. 
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Inhabitantes capiantur. A maſters, is, that the Judges inclined to an 
1 arranto brought by 8 nion, that i | 
R. 38. _ Attorney, againſt Homines which was 
tenentes Manerii Grant it ſelf 
ſton in Com, Bedford, for claiming tion, which was 
ed of Knights Wages, &c. they pleaded Opinion ; and if continued 


the Manor to be antient Demeſne ; and their 
Plea was confeſſed, and Judgment for the Tenants, 
without naming any Tenant, Theſe 

eneral Names of Inhabitants and Tenants were 
tufficient Deſcriptions of the Perſons whom the 
King ſued; = this Suit, by thoſe Names, 
works no Concluſion that ard ho x 
tion. So Cives, Burgenſes, & Communitas of ſuch 
a Place, are Names to deſcribe the In- 
habitants of the Place , — to their 
being a Corporation. Mayor 
If 4 2 Mayor and Citizens, and 
narii; where Burgeſſes is but an Addition 
Name of an Officer to the common Name 
Inhabitants, and properly deſcribes 
— x — King ſueth. By — 
ne cription are ca 
Right of — the Ki 
The Grant doth not 


rehr 


4 
TH: 


8 
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Right; and if by ſuch ames in the 
King's Grant they may can no Rea- 
ſon be aſſigned why 2 be ſued by 
the ſame Name they when they are que- 


ſtioned for this Right, be the Name of 
ration the ſame, or any other, U 

in the Caſe of a common Perſon, 
ſhall not neceſſarily be intended a 
without it be _ ſer forth, 

Inter Ferom Neal 20 Eli. B. R. 1 
106, in Treſpaſs and Battery, the Defendant 
pleads Salisbury an ancient City, and a Cuſtom 
there, that if — be committed upon any 
Officer, upon plaint to the Mayor, he, 

a Juſtice of Peace, might ſend for the Offender 
and juſtifies, under Commandment of the 
bn, to bring the Plaintiff before him: 
on 


emurrer joined, and Judgment agai 
Defendant, one of the Crone — — that 


HE 


ZE 


it did not a that Salisbury was a Corporation, 
although it did appear that Salizhury was a City, 


and had a Mayor ; much leſs ſhall it conclude 
King, who is not ſo ſtrictly bound in hi 
common Perſons are. It is true, that i 
of Maidenhead there are three Judg 


4 
4 


; 


Mountague, of that 
Palmer. — won de — 
ration, becauſe they are not que - 


ſtioned for it by their Information, 
to be one, 2 
which they claimed by 
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4 
Ee 
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ſame Caſe it is if chey 

any other general Name, but the very Name of 
Incorporation, they ſhould not be intended a 
Corporation, according to the Caſe of the Ki 
againſt the Corporation of Denbigh. And who- 

ever looks into the Record, muſt conclude Mown- 
tagues Opinion to outweigh that of the other 
three Judges. The Suit againſt them was by the 
Name of the Pontenarii ; the Grants which they 
lead recite the of the Pontenarii to 


tion 
diſſolved, and the Grant is a new Grant to 
Bridgemaſters : So that there was no 
Intendment, that it was a Corporation 
— Ar —— but 
eems in the to have preſerved 
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2. I ſhall be ſhort in my Anſwers to the Ob- 
jections to the Replication, becauſe they are in 
effect already anſwered by what I have ſaid. The 
Traverſe of the Title by Preſcription is purſuant 
to the Suppoſal of the Information, which ſup- 
poſeth they have uſurped that very Liberty, and 
puts them upon ſhewing their Title by that Name; 
even put the Caſe they have a good Title by that 
Name, by this Patent, or by Act of Parliament, 
and they will wave it, and ſet up a Title by Pre- 


ſcription. And this was done in the Caſe of Can- 


We terbury before, and in the Caſe of 
3 6Jac.t. New Malion; where, upon the ve- 
F 4 : 

ry ſame Information as ours, againſt 
the Bailif and Burgeſſes of New Malton in Com. 
Ebor. they pleaded their Title to their Corpora- 


tion by Preſcription, and Iſſue taken 3 and it 


proved fatal to them; for Verdict and Judgment 
went againſt them. 

Then for the Contrariety of the Replication to 

it ſelf, none appears; for the traverſing of the 
Preſcription by ſuch Name, is no Denial; but it 
may be a Corporation by Preſcription by another 
Name, or it may have that Name alſo by Grant. 
And the farther Replication is, That aſſuming 
upon themſelves to be a Corporation by that 
Name, they committed the ſeveral Acts, which 
are aſſigned for Breaches. And that is the only 
Advantage the King hath. By Informations of 
Quo Warranto he may go upon the Title, and 
take Advantage of any Defect therein, or of the 
Pleading thereof, and may alſo aſſign Breaches 
for a Forfeiture, as is held in the Caſe of Maiden- 
head Bridge. In the Caſe of Canterbury Iſſue 
was taken upon ſome Liberties, Breaches aſſign · 
ed to others. The King may plead ſeveral Pleas, 
and take ſeveral Iſſues, and demur to part, as he 
ſhall be adviſed. 
3. The Objection, That no Judgment can be 
given upon theſe Pleadings, ariſeth principally 
upon two notable Errors, againſt plain — ex- 
preſs Authorities of Law: 

(1) That nothing can be ſeiſed into the King's 

Hand, which the King cannot hold and en- 
joy when it is there. - | 
2) That every Judgment upon a Forfeiture 

| ought to. bu . —— of Ouſter. 
Theſe miſtaken Grounds having been ſo often 


made ule of by Mr. Recorder in other parts of his 


Argument, for ſupporting a Suppoſition, That 
a Corporation cannot be forfeited, I ſhall (to 
avoid Repetition) leave them to be conſidered 
when I come to his main Argument; and there- 
fore ſhall proceed to conſider the preliminary 


Points moved relating to the matter; viz. 


Firſt, Whether the Right of Incorporation of 
being a Body Politick may be forfeited, or 
ſciſed into the King's Hands. 1 

Admitting it may be, then, 6 
Secandiy, Whether the Acts of Common Council, 
or the Members aſſembled in Common Coun- 

cil, which is all one, may work ſuch Forfei- 
ture, or Cauſe of Seizure. | | | 

Firſt, As to the firſt Point, I muſt confeſs theWeak- 

neſs of my. Underſtanding, that upon what hath 
been offered from Reaſon or Authorities of Law, 
I cannot apprehend it rendred in the leaſt doubt- 
ful to a Court of Law, whatever it may be in a 
Common Hall, and Publick Aſſemblies. of the 
City, where. ſtrong Lungs have a Preference be- 
fore a rational Head, but that the Right of be- 
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ing a Body Politick may be forfeited, or fu 
pended, | : 

It was moved as a Doubt by Mr. Solicitor, but 
as a vulgar Error obtruded from publick Prints 
upon the unthinking and unwary Citizens ; Which 
poſſibly gave Encouragement to the many Ex- 
orbitances committed within the City, and parti- 
cularly to thoſe now laid to their Charge and 


Trhought, ſufficient had been ſpoken by Mr. Soli: 


citor to have prevented the Growth of ſo miſchiey. 
ous an Error. But for that Mr. Recorder did ex 
animo eſpouſe that Opinion, as if no Man were in 
his right Wits, that did not concur with him in 


Opinion, and as if there were ſomething in it in. 


deed, hath laid his main Streſs upon it, and erect. 
ed it as his Palladium to defend the City by. 
And probably this Image (for, if examined, 1 
fear it will prove no other than a Work of Ima- 
gination) may make that Impreſſion upon ſome 
Men, that, conceiting themſelves to be Citizens 
and Aldermen of an invincible and immortal Ci. 
ty, incapable of Diſſolution, they may dream of 
being an Independent Commonwealth within a 
Kingdom, and: unaccountable to the King, or 
his. Laws. It is therefore made neceſſary for me 
(with your Leave) to miſpend ſome of your Time 
in ſpeaking again to this Wo 3 which I ſhall do, 
1, By briefly ſtating what this Right is, whence 
it ariſeth, and for what Purpoſe it was framed 
or introduced. | 
2. I will examine the Reaſons and Grounds 
roduced by Mr. Recorder, why it cannot 
forfeited. te 

3. Then I ſhall offer the Reaſons and Authori- 
ties of Law, that it may and hath been for- 

feired and ſeiſed into the King's Hands. 

In ſpeaking to all which I will not fo far diſ- 
truſt the Memory of the Court, as to repeat what 
hath been fo well urged by Mr. Solicitor from 
Reaſon and Authorities, but ſhall endeavour to 
avoid it what I can, | 

1, As to the firſt thing propoſed, This Right of 
a Corporation, aggregate of many (to which I 
ſhall confine my Diſcourſes, being the only thing 
under Conſideration) is a Right granted to many 
natural Perſons to be, have, enjoy, and act as 
one Body and Perſon. It confers jus Perſone, & 
Perſonam efficit, which our Law Books expreſs by 
the Names of Perſona Politica, and Corpus Politi- 
cum, and, as ſuch, is capable of all Civil Rights, 
both habendi & agendi, The Inſtruments of Cre- 
ation of this Right, and the Claims thereof upon 
Pleadings, do beſt declare the Nature of it, viz. 
Quod homines Inhabitantes, Cives, Burgenſes, or 
ſuch other general Name, deſcribing the Perſons 
who are to take, ſint unum Corpus Corporatum re, 
falko, & nomine. And when Preſcription is made 
for a Body Politick, Sc. Quod Homines & Cives, 
or Homines & Burgenſes ſunt, & d tempore cujus, 
&c. fuerunt unum Corpus Cor poratum re & fatto 
per nomen So that it is ſomething more than a 
Notion, or meer Name, Corpus Corporatum fully 
expreſſeth it, a Body made up of ſeveral viſible 
Bodies in unum collefta, & vinculo Juris unita. 
And a Corporation is every whit as viſible a Bo- 
dy, as an Army : For though the Commiſſion or 
Authority be not ſeen by every one ; yet the Bo- 
dy, united by that Authority, is ſeen by all but 
the Blind; and if the King or the Law demand 
the Authority, it muſt be produced and ſhewn, 


and is as viſible in the Eye of the Law, as any 
| bother 


are — It ſeems 
yond all Excuſe, that the Recorder of Loudon 
ſhould never have ſeen that great Body Politick 
aſſembled ; unleſs he will excuſe himſelf, that he 
is the Mouth of the City, and not the E Sir 
| James Bagg's Caſe, Co. 11. J. allows 
co 11 b. f. 29. it to be ſuch a Right, that 
Member, ely conſidered, 
a Freehold therein ; and all, joiatly conſidered, 
have an Inhericance which may go in Succeſſion, 
| Ic is the ſame Right which the Civi- 
Lezo, luans ſtyle Collegium, or Univerſitas, 
Bact. 28.f.56, and ſo ſtyled here in Braor's time 
Co. 49: b.fo.14. cil. Si Rex conceſſerit alicui Lu- 
verſitati, ficut Civibus vel —_—_— 
Natural Perſons, as ſuch, are capable of tak - 
ing and holding this Right, It is neither taken 
nor held in their Policick Capacity, but their Na- 
tural z for many Men, as Men, are capable of 
Uaion, which is evident by the Charters of Crea- 
tion, and the Pleadings in all ſuch Caſcs ; it is 
Fomines & Burgenſes, Homincs & Cives, who are 
conſtituted unum Corpus Corporatum, And as the 
Natural Perſons are an eſſential Part — 
the Body Politick ; ſo all the Operations 
| Exerciſe of this Right are only per- 
21 Fd. 4 ſol. 14. formed by the Natural Perſons, 21 
Ed. 4. fo. 14. That Book, and other 
Authorities, are expreſs in the Point ; though in 
a Caſe fo evident, there needed no Authority. 
Ang jr] abou. thy ion is of Nouuſer, 
or Auer of Franchi a Corporation, it 
of Neceſſity be intended for ſome Acts or Neg- 
ligence of the Natural Perſons, or thoſe Officers 
that are imployed by them. And the on 
will reſt only upon this, What Acts, or what 
Omiſſions of the Natural Perſons, will affect this 
Right, wherein all the Members of the Body have 
an Intereſt ? 


This Right is meerly of human Inſtitution : and 
therefore as to its Birth, Form, Extent, or Limits, 
is directed and ſupported by the municipal Laws of 
each Country, and therefore for that Reaſon is 
ſtyled by our Books Political. By the Conſtitu- 
tion of our Laws, this Right, as all Juriſdictions 
and Franchiſes, is lodged in the Crown, and 
thence only is derived. Bra#on upon the Que- 
flion, Quis concedere poſſit libertates, & quibus, & 
qualiter transferuntur? thus reſolves it: Dominus 
Rex habet omnia Jura in manu ſua, que ad Coro- 
nam & Regaiem pertinent peteſtatem, & Regui gu- 

bernaculum ; babet etiam Juſtitiam & TJudicium, 
que ſunt Turiſdittiones ; habet etiam ea que ad Pa- 
cem pertinent. Ea que dicuntur Privilegia, licet 
pertiueant ad Coronam, poſſunt ad privatas Perſo- 
nas transferri, ſed de gratia it ſius Regis ſpecial, 
And then ſheweth, that ſuch Grantees as Uſu- 
fructuaries may enjoy them, donec amiſerint per 
abuſum vel non um.. The whole Current of our 

Books to this day concur wich this 
49 EI 3. 3. ancient Author in this Point, That 

none can make a Corporation, but 
the King; ſuch Power cannot be preſcribed for, 
it is ſo inherent to the Crown, The principal 
Caſe was of the Whitelawers in Landon, who pre- 
ſcribed, That by the Cuſtom of Loadon, the Men 
of any Art or Myſtery might a& as a Guild or Fra- 
tergity, and were capable of a Deviſe ; and plead 
their Cuſtom confirmed by ſeveral Charters; and, 
no doubt, would have pleaded ſome of the Acts 
of N now ple if the learned Coun- 
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mine & gubernatione Civitatis, Burgi, & Ville, ac 
Populi Biden inhabitantium, & aliorum illic con- 
fluentium; & quod Civitas, Burgus, aut Villa, pa- 
ce, concordia, & quiete ſint, ad formidinem & ter- 
rorem malorum delinquentium, & in præ mium bo- 
norum; ac etiam ut pax noſtra ceteraque facta ju- 
ſtitia & bono regimine ibidem melius cuſtodiri vale- 
ant & poſſint, Theſe are the Grounds upon which 
Corpora ions are erected. 2 | 
The Limits and Extents of their-Corporations, 
and Juriſdiction, are limited by their Charters ; 
and there 1s a plain Difference made in many 
Charters between this and other Liberties, as to 
the End of granting ; this being erected only pro 
bono regimine, being a Burden, and chargeable 
in the Execution of that publick Truſt. Many 
other Liberties and Privileges, both of Eaſe and 
Profit, are granted to them pro meliore ſuſten- 
tatione of thoſe Charges, which the Government 


would neceſſarily require. Since the Statute of 


Morimam they cannot purchaſe without a ſpecial 
Non obſtante. They cannot engroſs Trade, by 


excluding Foreigners; Norris and 


Hob. 217. Stap's Cale, Hob. 211. So that no 
- | private Benefit can be aſſigned to be 
the End of erecting them. The Power of making 
By-laws, which is incident to a Corporation, is 
only for better Government ; and by that Rule 
they muſt be judged. 
Havi 
| nick aggregate, whence it flows, and for 

- _ what Purpole it was erected, 

2. I proceed to examine the Grounds and 
Reaſons produced, why it cannot be forfeited, 
or ſeiſed into the King's Hands. 

Many things were produced by Mr. Recorder, 
to make good his Aſſertion, more ad captandum 
populum, than to perſuade a Court of Law. I 
will not miſpend vour Time in peruſing the jocu- 
lar part of the Argument, which may make the 
Citizens ſmile one way, and the Learned in the 
Law another way; but I ſhall collect together 
what: ſeems to have any Force of Argument. 
The Grounds the Argument went upon ſeem to 
be theſe: | | 

(1) That a Corporation is no Liberty or Fran- 

chiſe, but a meer Capacity of ſuing, and 
being ſued. | 
2) That a Corporation, in its Nature, is not 
capable of being forfeited or diffolved. 

(3) That it cannot be ſurrendred. | 

(4) That the Forfeiting or Diſſolving of any 

Corporation was never put in Practice, nor 
ſo much as ever came within the Compaſs of 
any Man's Imagination. 

I) As to the firſt, A Corporation is no Liberty, 
but a Capacity, Now it is proved, even juſt as all 
the reſt wil] appear to be proved, by ſtrong A- 
verments, and Quotations of Books that prove 
no ſuch thing. The Authorities were 1 Inſt. 250. 
Bro. Title Corporation and Capacities, In the In- 
ſtitutes the Words are, A Body Politick is a Body 
to take in Succeſſion, framed as to that Capacity by 
Policy. The Authority is expreſs againſt him, 
that a Body or Perſon Politick hath a Capacity to 
take in Succeſſion, and is not a meer Capacity; 
and the other Words of the ſame Author are, 
And made into a Body and Capacity to take and 
grant: So that this Authority fails; it neither 
proves it no Liberty, nor to be a meer Capacity. 
That of Bro. Tit. Corporation, proves leſs; for 
Catacity is of larger Signification, and incident 
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conſidered the Nature of a Body Po- 


Proceedings between the King and Hil. 35 Car. II. 


to Natural Perſons, as well as Corporate Pe 
and ſuch Inſtances are ſet down — toy 
of Alienees, &c. and it is a great Imputation to 
the Memory of fo learned a Perſon, that he 
ſhould think that Corporations and Capacities were 
ſynonymous, or that he ſhould tautologize in a 
Title in an Abridgment. | | 
The Definition Mr. Recorder gives of a Cor- 
poration, that it is 2 Capacity of ſuing and bein 
ſued, which ſerved him for many a Jeſt in his Dif 
courſe, 1s no better than to define a Man to be 
Animal bipes, or, which is nearer, a meer Capa- 
city of walking with two Feet, Although the 
Authorities fail, and prove not the Matter, yet 
it is of that Importance to the Cauſe, that a Cor- 
poration be no Liberty, that ſomething muſt be 
thought upon to make it out. For if it be ad- 
mitted to be a oy Authorities will be 
too ſtrong, that every Liberty and Franchiſe car- 
ries with it a Condition, that it Be uſed, and well 
uſed, the Breach of which will amount to a For- 
feiture. And therefore, when nothing elſe can 
be found to prove it no L. iberty, recourſe muſt 
be had to the negative Argument, backed with 
ſtrong Averments, that it was never ſo ſtyled in 
any Authority of Law, except in 
one Caſe, in the Town of Helmſiy, co Ent. Q. 
Co. Ent. Quo Warranto, and Mr. | 
Noy's Opinion in Hayward and Fulcher's Caſe, 
grounded only upon the Caſe of Helmſly, But 


one Swallow makes no Spring; and it was well 


Mr. Recorder ſpied it in that Caſe, otherwiſe the 


Averment had been without any Exception. 

If the Point had reſted upon that Precedent, 
and Mr. Noy's Opinion, it would have better Au- 
thorities for it, than any could be produced a- 
gainſt it. But there are Multitudes of Authori- 
ties, whereby Corporations are not only called, 
but appear to be Liberties and Franchiſes; ſe- 
veral have been cited by Mr. Recorder, but not 
ſeen, or overlookt by him. 

In the Caſe of Cuſact and others, 
in all the Parts of the Record it is 
ſtyled a Franchiſe or Liberty; and 


Paſch. 17 Jac. 1. 
Rot. 2. 


particularly in the Continuance, Cu- 


ria adviſare vult, and time taken to adviſe upon 
it as a Liberty. So in the Caſe of 

Farrer, and others of the Virginia Mich. 2 Jac. r. 
Company, throughout the Record K 39 
ſtyled a Liberty and Franchiſe, e- 

ven in the Judgment it ſelf. Mr. Noy knew of 
theſe Caſes, and many more before this time; but 
knew it to be the Guiſe of learned Men, in clear 
Caſes, and of daily Experience, not to repeat 
many Authorities. 

The Records of the Caſes cired by Mr. Re- 
corder, of the Borough of Hebmerly, the Caſe of 
the Muſicians, and Bermudas Company, &c. do 
all call it a Franchiſe or Liberty. 
The Caſes I have already cited do 
ſo too; Againſt the Bailiff and Bur- 
geſs of New Malton; againſt the 
Mayor and Commonalty of Can- 28. 
terbury; againſt the Portreeve and 
Burgeſs of Chard. Many more I have peruſed, 
but conceive it too much to trouble the Court 
with them at preſent. It is certainly true in all 
the Records of 99 Warranto, wherever there 1s 
a ſpecial Article againſt a Corporation for ow 
a Body Politick, it is always impeached by the 


Name of a Franchiſe and Liberty; and Multi. 


tudes there are of that Nature. And in ſo clear 
a Caſe 


th 


x Caſe I omit to mention 
tas, for entring mto 9 and the Re- 
turns of their Bailiffs ; which make out evident - 
ly, that Corporations are Franchiſes, and the Li- 
mits of the . and Limits of the Fran- 
chiſes are all one. 
(2 Tbe next Argumentis drawn from the Nature 
and Fre of Bodies Politick, That they are 
inviſibſe, immortal, impeccable, and therefore 
impatible, wich a large Jargon of non ens, & ens 
raticnis, Certainly this Argument was fetched 
from the Clouds at the City's Charge; and it coſt 
them dear : For I cannot believe it could enter 
into the Reaſon of any Man, much leſs of learned 
Men, that a Body framed by the Policy of Man 
can be immortal; cr that a Body, com of 
many bulky viſible Bodies, can be inviſible ; or 
a Body, whoſe very Parts and Members are mor- 
tal, is in its own Nature immortal, Mr. Re- 
corder admits, that the Death of all ends the 
Corporation ; and therefore if any learned Men 
have uſed ſuch hyperbolical Expreſſions, molt 
certainly they never intended the Citizens of Lou- 
on, or other Dn Town or City within Eng- 
land, of whom the Queſtion is, but of ſome Cor- 
ation in Eutapia, where the Citizens neither 
eat, drink, nor die, or at leaſt of ſome Corpora- 
= that never had other Exiſtence but in the 
_ 
The Authorities cited were Co. 1 Inſt. 9. Bul- 
trod. 233. 21 Edv. 4. 13. and many others; and 
_ more might have been cited, and to as 
much Purpoſe ; as Co. 10. fel. 32. Sutton's Hoſpital, 
brings in a whole Regiment of Authorines ſpeak- 
ing to the ſame Purpoſe. I do not remember 
that Book was cited, and there was Reaſon for it ; 
for in Concluſion it ſpoils the Argument, viz. 
\ that theſe Expreſſions are of Corporations in Ab- 
ſtracts, not coupled with particular Men of this 
or that Town, where the Men act all, and the 
Corporation doth nothing otherwiſe than what 
e Men do. It it be conidered abſtracted from 
1 Men, it is but a bare Right, and coup- 
ed in the Notion of it with Men in general, who 
are the proper Subjects of Government, and re- 
mains — Notion, and may well enough ſuſ- 
tain theſe Epithets which have been given it, as all 
other Rights and Notions may; but whilſt it re- 
mains ſuch, it can no more ſue or be ſued, than 
commit Treaſons, Felonies, Riots, or other Treſ- 
ſſes, either againſt the Government or particu- 
ar Men; neither, hath it any Exiſtence in re & 
facto, but in the Brain, 
The Cale indeed that is cited 1 Ju. 9. is ap- 
plicable to any particular Corporation; the Caſe 
is thus put: If a Man gives to a Mayor 
and Commonalty, or other Body aggr con- 
fiſting of many capable Perſons, without naming 
Succeſſors, the Law conſtrueth it a Fee Simple, 
becauſe in Judgment of Law they never die, If 
this be any Authority, it is from the Immortality 
of many Perſons capable, for they are the Perſons 
who are faid in Judgment of Law not to die. 
Where my Lord Cote's Senſe is plain, that theſe 
natural Perſons, though capable to rake in their 
natural Capacities jointly, which the Law would. i 
adjudge an Eſtate for Lives ; yet the Grant being 
made to them by their Corporate Name, they take 
in that Capacity, and the Grant is not determinable 
upop their Death, but ſhall continue with the 
orporation whilſt it continueth, That my Lord 
Coke never dreamt of Immornality of a Poli- 
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for theſe Reaſons: Firſt, Becauſe it was not to 
the Queſtion, and that Mr. Recorder admits, that 


many things may be forfeited, which cannot be 


ſurrendred ; Secondly, Becauſe the Point may come 
judicially into Debate, ſome Diſlike having been 
taken to Surrenders lately made; and I chooſe to 
refer my ſelf to that Queſtion which comes pro- 


perly in Judgment; Thirdly, But my laſt and 


principal Reaſon is, that he hath produced no 
Authority of Law to make good his Aſſertion. 

The Authorities of che Caſes of the Dean and 
Chapter of Norwich, Mich. 40 H 41 Eliz. and Hay- 
cvard and Fulcher”s Caſe, Hil. 3 Car. 1. which both re- 
late to the ſame Surrender, and are in effect the 
ſame Caſe, only in the latter Caſe the Surrender is 


diſcloſed to the Court to be larger than did appear 


in the former Caſe; and though many Books are 
cited, yet they all contain but theſe two Caſes, 
which make ſtrongly againſt him. For through- 


out theſe Caſes, both in ſtating the Queſtion, 


Arguments of Counſel, and Reſolutions of the 
Judges, it is plainly admitted that a Corporation 
might be ſurrendred. Otherwiſe the ſtating of the 
Queſtion in the firſt Caſe, upon the Effect of the 
Words in the Surrender of all their Poſſefjions and 
Cathedral Church, Whether ſufficient to ſurren- 
der the Corporation? and the Arguments thereup- 
on, and the Reſolution of the Judges was needlels ; 
but it was plainly admitted, that a Corporation may 
be diſſolved; and it was the Common Law Point 


they did reſolve, that they were all idle and illu- 


3 ſory. And ſo in the ſecond Caſe, 
Paimer 521. Whether the Dean and Chapter, 
Jones 163. © without the Biſhop, could ſurrender 
| the Corporation? it is all along ad- 
mitted, both by the Counſel upon the Grounds 
they went upon, and by the Judges in their Re- 
ſolutions, that it might be ſurrendred, concurren- 
tibus bis que in jure requiruntur ; and therefore, 


by the Reſolution of the Judges, it could not be 
done without the Biſhop, becauſe he had an In- 
_ tereſt in them. And when V bitlock in his Argu- 
ment had recourſe to a more general Reaſon, . 


which was, That the Surrender could not be 
good, becauſe then they ſhould be Felo de ſe, 
which is againſt Nature; Jones takes him up, 
and flatly denies it, and faith, That a Dean and 
Chapter might diſfolve themſelves by Ceſſer; or 


If all die, or reſign, the Corporation is diſſolved ; 


but concurred with him, that the Surrender did 


not diſſolve it, becauſe the Biſhop was no Party, 


nor conſenting 3 and in the end HYhitlck con- 
cludes his Argument, that it could not be done 


without the Biſhop. And the Saying of JWhit- 


lock in that Caſe, That the King may grant, but not 
diſſolve a Corporation, is certainly true in the ſame 
Senſe as it is of Lands, and all other Rights what- 
ſoever; the King may grant, but cannot reſume 
without Cauſe ; yet all may be forfeited upon 
due Cauſe, and by Judgment of Law returned to 
the King. | 
(4) The laſt Topick of Argument, by which Mr. 
Recorder concluded a Corporation cannot be for- 


feited, is a Non uſer ; becauſe never any Corpo- 


ration was forfeited, nor did it ever enter into 
any Man's Imagination, that it could be forfeit- 
ed. This indeed doth put the Proof upon me; 
and Mr. Solicitor hath already made it out with 
great Learning, by ſeveral Inſtances of Corpo- 
rations ſeized into the King's Hands for Forfei- 
tures committed by them ; ſome by Judgments, 
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others by Inquiſitions finding thoſe Forfei 
But Mr. Recorder with on Blaſt hath bln? 


them all away, that they are but meer Sounds, 


and look big with Seizure, and ſeizing of Li- 
berties into the King's Hands, but, when ſtrict- 
ly examined, they are of no Subſtance; and the 
Fruit of all the Examination ends in a Difference 
he hath found out between Seizures and Forfei- 
tures z much ſuch another Difference as was that 
between a Liberty and a Capacity, upon which 
the whole Weight of the Argument turned, That 
a Corporation was no Liberty, but a Capacity, 
And if ſo little a Diſtinction be enough to anſwer 
the Weight of Mr. Solicitor's Arguments, it will 
be in vain for me to attempt further Inſtances, 
unleſs I can reconcile this little Difference, and 
ſhew it to be as ineffectual as that between a Li. 


berty and a Capacity was before; and therefore I 


crave leave, in the firſt place, to examine this 
ſhort Anſwer to ſo many and ſo great Autho- 
rities. 

It is objected, That thoſe are Precedents of 


Seizures, but not of Forfeitures; for Seizures in 


the Caſe of the King's Suits, and of the Biſhop's 
Temporalities, are of the ſame Nature as Seizures 


upon the Grand Cape's and Diſtringas in Suits be- 


tween Party and Party, only to anſwer Iſſues. 
And when Liberties of Towns are mentioned to 
be ſeized, the Towns only are ſeized, and not 
the Corporation, which remains in fla!u quo; but 
where a Forfeiture is, there muſt be Judgment of 
Ouſter. Every Sentence almoſt of this Anſwer 
is contrary to all the Books and Records of Law, 
that I know of. The Authorities cited to prove 
the Differences are Nat. Brev. fol. 161, 162. 
which faith, Inquire into the Cauſes of Seizures, 
and Cauſes of Forfeiture ; but what theſe Cauſes 
are, which may be Cauſes of one, and not of the 
other, are not diſcloſed, But my Lord Coke 
in the Counteſs of Shrewsbury's Caſe, determines 
the Difference, and makes them all one. There 


are, ſaith he, three Cauſes of Forfeiture or Seiz- 


ure of Offices for Matter of Fact, Abuſer, Non- 
uſer, and Refuſer. He makes the Cauſes of both 
ro be the ſame, Forfeiture is but the Fact upon 
which the Seizure is grounded, where the Sub- 
ject hath Title of Entry for a Forfeiture, in the 


Cauſes of the Entry, different from the Cauſes | 


of the Forfeiture. So in the King's Cate, where 
Liberties are ſeized for an Abuſer, whether it 
be by Judgment, or upon an Inquiſition, or 
Preſentment, finding the Abuſe 3 can it be a 
Queſtion with any learned Man, but the Seizure 
is for the Forfeiture? The King cannot ſeize 
without Cauſe, and the Cauſe muſt be ſome 
Fact in Breach of the Condition in Law an- 
nexed to the Liberty. The other Authority 
produced is of the Quo Warranto againſt Roger 


Mortimer, cited 2 Ed. 3. 29. in Strata Marcella, 


Co. 9. fol. 28. where upon Denial of Aid, and the De- 


fendants not anſwering over, Judgment was given 
of Fore-judger of the Liberty, and Error brought; 


where Scroop faith, That in ſome Caſes Franchiſe 
ſhall be put into the King's Hands, in ſome Caſes 
ſeized inthe Right of the King until Fine; and in 


ſome Caſes it ſhall be fore-judged, which holds 


for ever. I do admit this Caſe to be good Law, 
but it makes nothing to the Purpoſe to prove 
the Difference ; or that Seizures by the King 
for Miſuſers are not for Forfeitures, or that 


Judgment of Ouſter are only Evidence * Loa 
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feitures, or to prove a Seizure in the King's Suit, 
is of the —— as the Grand Cape or Di- 
ſtringas, upon mean Proceſs in the Suits of com- 
23 And becauſe neither the Book 
Caſes, nor Mr. Recorder have = any light 
into the Caſes, which may vary the Judgment in 
a Nu Warrants, | will endeavour to ſtate the 
Matter, how it ſtands upon Seizures of Liber- 


nes : 
1.) Liberties may be ſeized into the King's 
hands by Award of the Court, which in that 
Book is ſtyled, Put into the King's Hands ; and 
that in two Caſes princi 
Where- yo — — —＋ 
appear at King's Sui make Default 
Where a Contempt appears _ Record, in 
returning or executing the King's Proceſs, 
I hall give Inſtances of each. For the latter, 
2 Ed. 4. 75 5. in caſe of Bailiffs, upon 
the Bailiff appeared, and prayed a Day to 
in the Record ; they failed at the Day : The bet- 
ter Opinion is, their Franchiſe ſhall be reſeized. 
And Vavaſor there ſaith, If a Lord of a Fran- 
chiſe do any Treſpaſs, or Cont to the King's 
Court, it is Cauſe in the ſame to reſeize 
the Franchize. For the former, 15 Ed. 4. 6. in N 
Warranto, if the Defendant not at the 
Day, the Liberties ſhall be ſeizcd ; and if he 
do not replevin them, as in Eyre, they ſhall be 
abſolutely forfeited ; for the Statute of War- 
ranto directs the King's Courts to in Quo 
Warranto as in the Eyre. 
- Trin, 16 Fac, 1. Briggs's Caſe, in Bo Warrants, 
the Defendant appeared not at the the Li- 
berties were ſeized, Roll, Rep. 2 part, fo. 46. 


Trin. 17 Jac. 1. Roll, 2. part, 92. 
againſt the Mayor and Bürgel 
Com. Lancaſt. upon Default made at the Pay, it 
was agreed by the Court, That if they ſnewed not 
good Cauſe to excuſe their Default, their Liber- 
nes ſhould be ſeized into the King's Hands: This 

being in the Caſe of a ion, the Captas in 
manus ſhould be of the Politick Perſon which 


made the Default, Where Seizure is by Award 
of the Court for a Contempt in Court, the Court 
may admit the Parties to affix and order Reſti- 
fution ; ſo where by Award of the Court, on 
Default of A at the King's Suit a Sei- 
e in Nature of a Diſtreſs, 
to bring in . tti 

Poſſeſion of the Lg ll he a 

plevy; the Court (if the Def 


King's —_ Suits, ſuperſeded the Uſe of any Li- 
berty till the Juſtices met on the Day of Return. 
Which Miſchief was remedied by that Statute ; if 
they appeared not at the Day, the Liberties were 
ay eized — , to enforce their 
ppearance. A 2 if 
demanded to — them, Judges rar 
deliver back the Poſſeſſion of the Liberties, up- 
on Security to proſecute their Claim, and anſwer 
the mean Profits, if any, in caſe Judgment were 
againſt them; much in che ſame manner as 
Practice is in the Court of Exchequer 
Seizures to this Day, by the Seizures the þ 
is in Poſſeſſion : But AS 
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be centred : where it appears, that the King 
or his Anceſtors have once 2 Liberty, 
and the Liberty be miſuſed, of Sei- 
Rules carry their own Light with them: That 
which came out of the King's Hands, as Braften 
uſeth the word, is properly returned there again 
by Seizure, or (as our ancient Books phraſe it) 
by Re-ſeizure. But that which never came thence, 
but meerly uſurped him, ſhall be vacated, 
and by Judgment of declared null and void. 
There ich is there likewiſe 
reſolved, doubtful to the 
Court, w by Grant, 
LEES 
ion ariſing upon a De- 

de given? and 

given of Seizure, 

to theſe Rules, 
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by Preſcription, which commenced by Grant 
within Time of Memory, Judgment only of 
Seizure was given, and not of Ouſter. In all 
Caſes of . Judgment only of Ouſter 
ſnall be given; upon the ſame Rule Judg- 
ment only of Ouſter was given in the Caſe of 
Staverton, reported in Zelverton and Crook : But 
the Entry there is miſtaken ; for it is entred 
Mich. 8. Fac. I. Rot. 2. for it appeared to the 
Court, that it was a meer Uſurpation without 
Title, for that no ſuch Court as he claimed, 
could be gained by Preſcription, nor indeed by 
Grant, through the meaneſs of his Eſtate. Mr. 
Recorder inſiſted upon this Judgment, as a Mea- 
ſure for all Judgments upon Forfeitures of Li- 
berties, but plainly miſtook the Reaſon of it. 
Upon the Reaſon of theſe Rules, in ſuch Caſes 
where Grants do _ but either the Parties 
are not capable of taking, or the Liberty granted, 
not allowable by Law, the Courſe hath been to 
enter a mixed Judgment both of Seizure and 


of Ouſter. 

In the Caſe of the Inhabitants of 
Hil. 27 Eliz. Denbigh, who claimed by Charter 
— 347. ſeveral Liberties ; but it appearing 


they had no Capacity to take, yet 
the Uſurpation being by Colour of Letters Pa- 
tents, the Judgment was mixed both of Seizure 
and Ouſter; for there was no Poſſibility of Re- 
ſtitution, becauſe they were not capable. 
And in the Caſe of Cu/ack it ap- 
pearing to the Court, that the Li- 
rties granted did not paſs, nor 
could be lawfully uſed ; yet the U- 
ſurpation being by Colour of a Grant, Judgment 
of Seizure was given, as well as Ouſter in theſe 
Caſes, as likewiſe in Sir George Reynell's Caſe ; and 
by Muttitudes of Caſes of Offices ſeized, it ap- 
pears how vain the Objection was, that the King 
cannot ſeize a Corporation, becauſe he cannot 
have it, or be the Mayor and Commonalty ; for 
not only what the King may have or hold, 
but what he may diſpoſe of, are in Judgment of 
Law, faid to be in his Hands ; and it is the 
proper Office of the Hand diſponere, as well as 
tenere. And what but colourably came out of 
the Crown, though it cannot ſubſiſt by Law in 
a Subject, ſhall be ſeized, as in Cuſack's Caſe. 
3.) In the laſt Place there are other Seizures, 
which are by Proceſs by Commiſſion of Inquiry 
upon Inquiſition found, or upon Preſentment ; 
and ſuch are always for Forfeitures, upon Faults 
found in breach of Conditions annexed by Law. 
That the King is in poſſeſſion of all incorporeal 
Rights by ſuch Seizures upon Inquiſition, appears 
by the Reſolution in Sir George Reynell Caſe. 
In theſe Caſes of Seizure for Forfeitures, no Court, 
or the Lord of the Liberty, whether Body Po- 
litick, or Natural, can admit to a Fine, and 
- thereupon make Reſtitution ; neither is there 
any other way by Law to take off the King's 
Hands, but by direct Traverſe of the Fact, if the 
Fact found be not true; or by Demurrer, if the 
Fact found be not in Law ſufficient cauſe of For- 
feiture. The Facts upon which ſuch Seizures 
have been made, have been generally ſo notori- 
ous, and the Conſequence of Law upon them, 
taken to be ſo evident, that I never met with any 
ſuch Inquiſition ever traverſed or demurred to ; 
but the Application for Reſtitution hath ſtill been 


Paſch. 17 Jac. 1. 
Rot. 2. 


to the King's Grace. And theſe Inquiſitions have 
been taken either ex officio by the Sheriff, or by 


Proceedings between the King and Hil. 35 Car. II. 


ſpecial Commiſſions. The Sheriff by hi 
ommiſſion is intruſted with the * 
the whole County, and the publick Peace thereof. 
And though in the Grant of Corporations and 
other Liberties, there be ſpecial Clauſes excluſive 
Ita quod, Sc. Yet theſe Clauſes, as the Grants 
themſelves, have another Ita quod annexed to them 
by Law, that they preſerve good Government 
and do not abuſe the Franchiſe, by committing _ 
permitting Riots and great Diſorders in Breach of 
the publick Peace; which if they do, is by Law 
a Non omittas to the Sheriff to enquire and take care 
of the publick Peace within the Liberty. 
The Town of Hereford was ſeized into the 
King's Hands by the Sheriff of the County, for 
holding of a Market contrary to the King's Pro- 
hibition, Upon Certificate thereof into Chancery, 
the King's Writ iſſues to the Sheriff approving 
thereof, and commanding him to keep it in the 
King's Hands, Donec Dominus Rex aliud inde pre- 
ceperit. Rot. Clauſo. 15 H. 3. memb. 7. Hales lib, K. 
fol. 41, | 
Of Seizures made upon Preſentments, and In» 
quiſitions taken by Commiſſions, there are many 
Inſtances, ſome whereof I ſhall mention when 1 
come to the Precedents. The Seizures upon Judg- 
ments, or for a Forfeiture, which are always in 
the King's Right, do as effectually put the King 
into Poſſeſſion, and ouſt the natural Perſons from 
uſing the Right, as any Judgment of Ouſter what- 
ſoever. And the difference between ſuch Seizures, 
and thoſe upon the Grand Cape, which are only 
upon Mean Proceſs, and in Right of the Subject, 
and in his Aid, is too apparent to be further in- 
larged upon. There is ſome reſemblance between 
this Seizure upon the Grand Cape, and that in 
the King's Suit for Default, that Appearance for 
both are upon Mean Proceſs, and both replevia- 
ble, if the Defendant or Tenant come in Time, 
There is alſo a further Reſemblance between 
them, which makes not for Mr, Recorder's pur- 
ſe; and that is, in that both are loſt for ever, 
if the Parties come not in Time. For at Com- 
mon Law, if upon a Præcipe quod reddat, and 
the Lands ſeized into the King's Hands upon 
the Grande Cape, the Tenant makes Default, and 
come not within forty Days, he could not wage his 
Law to excuſe his Default, but the Demandant 
ſhould have Judgment to recover the Land pre- 
ſently, 15 Ed. 4. fol. 7. | 
The Difference that it was not the Franchiſe or 
Liberty of the Corporation, but the Towns them- 
ſelves were ſeized into the King's Hand, is as void 
of Authority as of Law. Sometimes indeed Ci- 


4 


vitas & Villa in Records are uſed promiſcuouſſy 


for the Franchiſe and Freedom, which is jointly 
uſed and enjoyed by the Inhabitants, exempt from 
the Common Law Juriſdiction : And in ſuch Caſe 
the Seizure of the City or Ville, and of the Fran- 
chiſe, is all one; and the Inhabitants thereby put 
under the Government of the Common Law, 
diſcharged of the Franchiſe. But if the Town or 
City be taken for the natural Perſons who are the 
Inhabitants, or for the Houſes wherein they in- 
habited, which they muſt be upon Mr. Recorder's 
Diſtinction, otherwiſe it will be a Diſtinction with- 
out a Difference : Neither the Inhabitants nor 
Houſes were ever ſeized, or could be ſeized in- 
to the King's Hands upon ſuch Inquiſitions as have 
been found, and Judgments of Seizure that have 
been given. The only Proof for this Difference 
was a ſtrong Averment, that whilſt the City of 


London 


whole Franchiſe, the 
a8 in Sau 


againſt many Authorities of Law. 

. At the Parliament, 18 
Citizens ( for they had th 
Mayor) petiti the King in! 
liament, Quod Rex velit eis concedere 
Statum, ſe, Majorem et antiquas Libertates, * 
petitioned not for their Houſes, or the 
of their Perſons, thoſe were never ſeized ; 
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be reſtored to the Mayoralty, and their ancient 


Liberties, which were under Seizure in the King's 
Hands. If the Corporation had been in Statu quo, 
they would not have troubled the Commons to 
reſent ſuch a Petition, nor the King to 
idle a Petition, as cis concedere priſtinum ſlatum ; 
but they who knew their Condition better chan 
Mr. Recorder, could admit themſelves out of Poſ- 
ſeſſion both of the 1 and their ancient 
Liberties, and pray to be reſtored to them. And 
the King's Anſwer was, he was not at 
adviſed ſtatum mutare, My Lord Cat Opinion is, 
that the Chapter, when no or 
1 Inſt. 26z, b. Commonalty, when no Mayor, have 
not Capacity ſo much as to make 
continual Claim, nor to take by Purchaſe, nor ſue 


any Action, 

If the Commons of Loudon meet 
on Michaelmas-day, and chooſe a 
Mayor, the old Mayor not 
the Election is void; and fo any other 


© 


21 Ed. 4. 27. 


21 Ed. 4 69. 


King's Hands, and 
where Judgment of Seizure, and whereof Ouſter 
are properly given ; whereby it may appear, that 
this ſpecial Capias of Capias in manus Regis is 
as proper an Execution againſt the Body Politick, 
as the common Capias againſt the Body Natural: 
and in y Law the Politick Perſon is 
as pro id civiliter mortua . of 
| 3 the Natural Fei id civiliter 


mortua by Judgment of any Attainder for any 


capital Offence, Mr. Recorder acknow 
that in caſe of Natural Perſons, when the Law 
gives Forfeiture of the Body, or of the 
of the Body, it is all one in 
the Law is the ſame when it 
litick, to forfeit the Liberty of the 
tick, and to forfeit the Body Politick. 


3. My Way thus cleared, I will lay down the 


Grounds and Reaſons of Law, 
conceive with ſome Clearneſs, that ions 
may be forfeited and ſeized into the King's 
Hands, as well as Offices or any other Liberties 
2 and then ſhall inſtance in ſome fur- 
ther Precedents, w it will appear ha ve 
been forfeited aud rel My 2 
cipally rheſe : 


which | 


(1) That there is a Condition in Law an- 
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- Right, which may 


may do in the Caſes of all Offices arid Franchiſes 
whatſoever, as he ſhall be adviſed. | 
If Non uſer in ſome Cafes (as I have ſhewn) will 
forfeit 'a Corporate Right, no Shadow of Reaſon 
can be offered, why Miſuſer or Abuſer will not 
do it as well as in all other Liberties. For as 
greater the Truſt is, or ſtronger the Condition, ſo 


an Abuſer of that Truſt is a far greater Breach of 


the Condition, than a fimple Non uſer. Single 
Bodies Politick have indifputably ſuch Conditions 
arinexed to them upon the Truſt of their Crea- 
tion; and the Breach of the Condition is in Law 


good Cauſe of ſeparating the politick Perſon from 


the natural, by Deprivation, which in the Civil 
Law is of the ſame Effect as Judgment of Oyſter 
by the Common Law; and their Suſpenſion hath 
ſome Reſemblance with our Seizures into the 
King's Hands. If Mr. Recorder had but obſerv- 
ed the different Laws that Spiritual Corporations 


and Civil Corporations are guided by, he would 


not have raiſed his Wonder to that Height, that 
Quo Warranto's were never brought againſt Mo- 
naſteries, Biſhops, Deans and Chapters, Parſons 
and Vicars, and thar bringing it now againſt the 


City of London threatned the whole Hierarchy of 
the Church; when, with his Leave, all theſe, if 


they offend, may by Law loſe their Corporate 

be 'ſevered from them by a 
certain 'Inſtrument called Deprivation, the Edge 
of which 1s no ſharper than Judgment of Seizure, 
or Ouſter in our Law. And certainly the Union 


between the politick and natural Body is as cloſe 


and as ſtrong in fingle Corporations, as in aggre- 
gate; and the fame Authors have beſtowed upon 
them the ſame Epithet, and that they cannot 
commit Treaſon and Felony ;' and the Body Cor- 
'porate of the Biſhop, Parſon, Prior, Alien, &c. 
is as inviſible, immortal, and as politick as that 
of aggregate Bodies. Vet not only Treaſon and 
Felony, but far leſs Miſdemeanors committed by 


the natural Perſons will forfeit the corporate 


Right, and amount to'a Breach of the Condition 
annexed by Law. So little Crimes, as Waſte, and 


wilful Dilapidations, will be Caufes of Forfeiture ; 


many of the Caſes thereof are put in Sir Fames 
Bagg's Caſe, to which T refer, 11 Co. 98. For I 
do take that Caſe to be an expreſs Judgment in 


Point, That there is a Condition annexed by 


Law to every Corporation, and that the Breach 
thereof is a Forfeiture. The Reſolution there is, 


that any Member of the Body may forfeit his 
Corporate Right, and may by Law be diveſted 


be contrary to his Oath, the Oath of Allegiance 
by the Statute 7 Fac. cap. 6. is made a part of the 
Freeman's Oath. The Caſe goes further, and 
aſſigns many Particulars, which will be Breaches 
of the Condition, viz. Attainders, F orgery, Per- 
jury, Conſpiracy, or any other infamous Crimes 
at the King's Suit; if theſe will be ſufficient 
Cauſe, there can be no doubt but Treaſons 
Felonies, and Oppreſſions, Seditions, and other 
Attempts in diſturbing the Government, will be 
good Cauſes of Disfranchiſement of any or ma- 
ny of the Members, who commit ſuch Crimes. 
And this upon the Truſt and Condition Implied 
by Law, upon the firſt Erection of the Corpora- 
tion; for the prefent Members are under no 
other Truſt or Condition as to this Matter, than 
what the Law impoſed upon the firſt Members. 

T cannot ſee how the Counſel for the City can 
evade the Force of Sir James Bagg's Caſe, unleſs 
it be by a Diſtinction or two: 

1.) Between every Man, and all Men; e- 
very Man may forfeit his Part, but all Men 
cannot forfeit the whole: Juſt ſuch another 
Diſtinction as was made to all the Prece- 
dents between Seizures and Forfeitures. 

2.) The other Diſtinction ſeems to have a 
little more Colour, and it is between the 
King and the Corporation. 

The Corporation, fay they, are intruſted by 
Law with Power over their Members to remove 
them for acting againſt their Duty; but the King 

cannot disfranchiſe any particular Member; and 
if he cannot disfranchiſe any one Member, much 
leſs can he all Members, or ſeize their Liberties 
into his Hands, which in Law amounts to a Diſ- 
franchiſement of all the Members. 

I anfwer, The King may do both the one and 
the other; and in ſaying the King can do it, I 
mean in Courſe of Law. | 

1.] The King doth it, when the ſubordinate 
Miniſters and Governgrs within the Corporation 
do it; for they do Nas his Miniſters in Execu- 
tion of his Laws ; and it is their Duty to do it, 
according to the Truſt he hath repoſed in them, 


and the Power he gave them; and this Authority 


is greater or leſſer, as he is pleaſed 9 og it, as 
appears by Sir James Baggs Cafe, If che King 

rant them expreſs Authority to remove, they 
may remove the Offender before Conviction at 


Law. But if no expreſs Power be granted, a 


Conviction at Law muſt be firſt had; and tlie 
Judgment of the Law directs their Duty, 'and 
"they are accountable herein to the King in his 


Courts of Law : If they miſtake the Law, and 


diſplace a Member convicted of an Offence, 
which amounts not to a Forfeiture, rhe Party ſhall 
be reſtored by Mandamus ; an excellent Prece- 


of it, which Right is there called his F/eedom and, dent of Reſtitution, if they do riot their Duty. 
Liberty. And it is the ſame Right or Liberty, in to disfranchiſe Were the Offence requires it. 


wich all, jointly conſidered, have an Inheritance, 
wherein each Member hath a Freehold ; for they 
are not ſeized bf «this Right in their Corporate 


- Capacity, but as Natural Perſons, the Queſtion 


being of that Right which gives them the Cor- 
\porate Capacity. And what any Member may 
forfeit, every Member may; and the ſame Acts 
which will forfeit the Right of every Member, 
ſeparately conſidered, if Yone jointly by all the 
Members, will have the fame Effect. What Act 
will amount to à Förfeiture, that Caſe generally 


2.] The King may do it, by co m- 
manding them to do it by his Vyrit vier 333. 
out of the Court where: the Co nvi- 
"Aion remains, or out of che Chancery, as he 
may the Coroner of the County, Mayor, and 
other Officers, as the Prect:dents f 
have been. A Writ to remove the 3 
Mayor of Berwick, So where an 5 Cf. 1. Memb. 
Alderman is dead, the King may 20. 
ſend his Mandamus to chooe ano- 
ther, as done in theCaſe of Lanceſton, P. 8 be . > 


1683. RR. the City of London on aQuoWarranto. 811 


23 R. Hale, Corporat. Pl. 3. If 
they yield not Obedience, may 
be fined, or may incur the Forfei- 
ture of their Liberties, as the Caſe may require, 
3.] In Caſe the Corporation cannot do Juſtice 
in puniſhing and diſplacing the Offenders, either 
becauſe the Majority are Offenders, or favour- 
ing, or abetting the Offenders, there being a 
Failure of Juſtice in the Franchiſe, which the 
Law will not permit, by Judgment of Law the 
City or Ville ſhall be reſtored to the Govern- 
ment and Juriſdiftion of the Common Law, by 
Seizure of the Franchiſe into the King's Hands, 
4.] Failure of Juſtice, and the not ſuppreſſing 
and puniſhing of notorious Riots and Tumults, 
have been a judged ood Cauſes of Forfeiture 
of Liberties, and the Plea of Non Abilit gk 4 
preſs them, difallowed as any Cauſe of excule, 
as to the Point of Forfeitures of the Liberties, 
which doth and will appear by the Precedents 
inſiſted on by Mr. Solicitor, and what I ſhall ſu- 
eradd. So that I conceive the Authority of Sir 
pn Bagg's Caſe remains unſhaken, that there 
is a Condition annexed to the Franchiſe of a Cor- 
oration, the Breach whereof will be a Forfeiture. 
he greater the Truſt of any Member of a Corpo- 
ration is, the ſtricter is the Condition; as where 
any of the Members are choſen into any Places, 


P. 3. Car. 1. | 


what Acts of the Members will be Cauſes of ſuch 
Forfeitures. And therefore I crave leave, before 
I conclude this Head, from the Condition an- 


men haben perſonam ficlam fittione Juris. |; 
dicit Lex, Municipium Curie & Soctetatem 


which more immediately concern the good Go- full Opinion 
vernment of the Corporation, a leſs Crime will in queſtion. 
be the Cauſe of his Removal, than will be of Forſeiture, 


Disfranchiſement of a private Member, as in the and the particular Breaches aſſigned ; 4 ute 
Caſe of an Alderman, mly to the 
eee It was reſolved, for being a Drunk - the Law and 

— 2 — ard and Haunter of Taverns, he be- and that learn- 
ac. 1.B.R.Roll ing a Magiſtrate more immediately only dreame of 
- oF ag intruſted with the Government, was the Point upon 


Cauſe of Removal; though he have 


j 


Freehold in the Place, yet it is upon | Truſt y be Pri- 
and Confidence. The Law will be the ſame, if vileges, incipiunt eſſe 
the Magiſtrate gives the leaſt Encouragement iniqua 
nd K A or frequent Conventicles, ( 2.) My other Ground . Que Gave is 
and unlaw emblies. And it is no Objection nothing extraordinary or particular in the Nature 
to ſay, that ſome Statute Laws have laid a Pe- of ions aggregate, to exempt them 
nalty for the Offences, as it is in the Caſe of from the Condition of fingle 22 or 
Drunkenneſs, and many Offences of Officers; of other Liberties : If there be, it not yet 
and in Common Law Offences, the Law provides been ſhewn. It muſt ariſe either from the Num- 
a Penalty againſt the Offender by Fine or Im- ber of the Perſons who take, and are the Sub- 
priſonment ; and yet the ſame Offence, if a jects of this Liberty, becauſe they are wy 
reach of Condition, will be Cauſe of Diſ- or from the Right conferred upon them. 
franchiſement, as ap in Sir James Bagg's Number of 


Caſe, The Penalties inflicted by Statutes or 
Common Law, are for the Breaches of particu- 


; 
fl 
IL 
| 
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lar Laws; but the diſplacing of a Magiſtrate Perſons before the Union, and remain © 
is for Breach of the general Truſt of his Place, natural Perſons ; and by retaining their 1— 
wherewith he is intruſted for the Publick ; and Capacities, are as capable of being ſeparated, as 
having broken that Truſt and Condition, the they were before capable to be united by taking 
Law 8 him _ - . _— ne — ight, And as to the Number of the Per- 
quicquam detrimenti capiat Reſpublica. - a ion differs ing from other 
Bad, What Acts of a Member will forfeit hi — ente ad act in a 
corporate Right, is no where in our Books ſo : As the voluntary Societies in Inns of 
diſtinctly put as in Sir James Bagg's Caſe. But and which act 
the Queſtion, What Acts of the Members, and to collect 
of what Number of the Members will forfeit under them. 
the whole Franchiſe, I know no where diſtinctly Rules and 
put in our Books, but as they lie ſcattered in in a Body 
the Inſtances of Forfeitures taken, and Franchiſes one Caſe, if 
ſeized ; otherwiſe than upon the general Rules of other Caſe, the 
non uſer & abuſer of the Truſt committed to them, are all ſeparated, 
But the Civilians do largely treat upon theſe Nature 
ſtions ; Whether the Cities, Colleges, and Uni- Corpo- 
Societies not 


verlities be forfei 
Tr = orfeited and diſſolved, and 


| 
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incorporated. From Number may be preſumed 
a greater Duration, and it is moſt probable many 
may outlive one; but it is certain that many ſhall 
die as one Man, and probable that all may die 
before others elected, which was admitted to be 
a Diſſolution of the Body Politick : but ingeni- 
ouſly diſtinguiſhed, that this was rather a Sepa- 
ration of the Perſons from the Body, than of 
the politick. Body from the Perſons. Be it fo, it 
is admitted then they are ſeparable, and that 
Number cannot protect the natural Perſons from 
being ſevered from the Body Politick by natural 
Death. And ] have already ſhewn, that Number 
contributes nothing to the Indiſſolubility of a Cor- 
poration, by Separation of the Members one from 
the other, which is called a Civil Death; and in 
Caſes of Civil Death, the ſeparating the Liberty from 
the Perſon, or the Perſons from the Liberty, is all 
one. To take the Office from the Officer, or remove 
the Officer from the Office, is all one; and ſo 
in Disfranchiſement, to take away the Freedom 
of a Member, or to remove him from his Free- 
dom, is all one: And ſo in Forfeiture of Fran- 
chiſes, the Judgment of Ouſter is formally put- 
ting the Perſons from the Franchiſe, and Judg- 
ment of Seizure taking the Franchiſe from the 
Perſons; but in effect they are the ſame, viz. a 
Separation between the Perſons and the Franchiſe. 
And this Separation being wrought by a Condi- 
tion in Law annexed upon the Union, the Number 
of Perſons can no more prevent it, than where 
Lands, or incorporate * are granted 
to many, and their Heirs, upon an expreſs Condi- 
tion, that no Advantage could be taken of the 
Condition broken, becauſe the Grant is to many 
Men. | 
From the Nature of the Right or Franchiſe, 
as little can be inferred for this inſeparable Union 
pretended. 
1.) In its Creation, it is meerly by the Policy 

of Man, and the Rule is taken in Calvin's Cale, 

7 Co. fo. 23. That what is by the Law of Man, 
may be altered. And divers other Books ſpeak- 
ing of the Effects of human Conſtitutions, laying 
down as a certain Rule, Quicquid colligitur, diſſolvi 
2 2 mortal Beings cannot confer Immorta- 
ty. 
41 Rights whatſoever are incorporate, and 
ſometimes abuſive are ſtyled immortal, which by 
Intendment of Law is only, that they have Con- 
tinuance ſo long as any Perſons ſubſiſt capable 
of having them : And in this Senſe the Right 
to Lands and Corporate Inheritances are of great- 
er Duration than many Liberties, and particular- 
ly thoſe of Corporations ; becauſe they ſubſiſt 
when they return to the Crown, which many Li- 
berties do not, but are then extinct. Strata Mar- 
cella, 9 Co. & 15 Ed. 4. fo. 6. 
2.) As to the Nature of this Right, whe- 
ther it be conſidered as a Right of taking and 
holding in another Capacity than that of natu- 
ral Perſons, or as a Right of taking in Suc- 
ceſſion, under neither Conſideration can ir 
import any inſeparable Quality. In the former, 
it 4 4 the Ee i” * of ſingle Cor- 
porations, and plainly implies a Truſt, In all 
the Caſes of our Law, wherever any Perſons 
take in another's Capacity than their own, it is 
always upon Truſt, as Executors or Adminiſtra- 
tors, Churchwardens, Cc. and all ſingle Cor- 
porations : And where the Law creates the Truſt, 
the Law provides Remedy, if the Truſt be broken, 
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for putting the Trult into ſafer Hands, And like- 
wiſe, if conſidered as a Right framed by Polic 

to take in Succeſſion, it is in Subſtance the 4 
ſame with that of ſingle Corporations, and if 
any Advantage be in point of Duration, it inclines 
to the Side of ſingle Corporations, as better 


framed by Policy to have Continuance, than the 


other of aggregate Corporations. 
I.] Becauſe the Choice of the Succeſſions, whe. 


ther elective, donative, or gebe, is placed 


elſewhere, and not in the Perſon himſelf, that it 
2 be in his Power to prevent the Succeſ- 
ion. 

2.] Becauſe the Law leaves it hot in his Power 
to determine the Corporation, either by Surrender, 
or Forfeiture, but during his Life; and ſo can- 
not prejudice his Succeſſion. 

But in Lay Corporations the Power of Succeſ- 
ſion being intruſted with them by Elections to 
continue it, the whole Right is in them, and con- 
ſequently in their Power to determine it, either b 
not electing, or eleCting thoſe the Law incapaci- 
tates, which is the Caſe of Worceſter ; or every 
Man of them may for good Cauſe be disfran- 
chiſed, or the Franchiſe for Cauſe ſeized, and con- 
ſequently, for want of Succeſſion, fail. Beſides, 
to go in Succeſſion doth not neceſſarily imply a Per- 
petuity: Goods may go in Succeſſion, as to 
Churchwardens. A Chattel Leaſe may go in 
Succeſſion, The King grants Lands for Years, 
rendring the Rent to the Aldermen of Cheſter. 
Feld; they take in Poſſeſſion as a Corporation, 
Cro. Eliz. 35. (Mich 26) The ſame Cate, Hales, 
Corporation pl. 25, Upon theſe Grounds that 
there is a Condition annexed to all Corporations, 
as well as other Liberties, and that there is no- 
thing peculiar in the Nature of Corporations ag- 
gregate, to exempt them from being liable to 
Seizure for Breaches of that - Condition, I con- 
clude, Corporations may be taken into the King's 
Hands by Seizure ; which is a Separation of the 
Liberty of being a Body Politick from the natural 
Perſons, who (as Bra#ton phraſeth it) were but 
Uſu-fruftuarit, and had not Abſolutum Dominium, 
And by this Separation the natural Perſons are 
only reſtored to the Government of the Common 


Law, 


The Miſchiefs that would. inevitably follow, 
were the Law otherwiſe, have been inſiſted on by 
Mr. Solicitor. It were to ſet up independent Com- 
monwealths within the Kingdom ; and according 
to the judgment of the Parliament 
21 Ed. 3. would certainly tend 21 E. 3. pl 17. 
to the uttter Overthrow of the | 
Common Law, and the Crown too, in which 
all Sovereign Power to do Right, both to its 
ſelf and the Subjects, is only lodged by the Com- 
mon Law of this Realm. 

The Anſwer Mr. Recorder applied to the Miſ- 
chiefs, That they may be otherwiſe puniſhed, is 
of little avail. Though he did not expreſs in what 
Manner they might be puniſhed, yer it muſt be 
intended by Fine, or at the Suit of the Perſons 
injured by their Oppreſſions. The ſame Anſwer 
may be applied to the Oppreſſions by Officers, 
and the Abuſes of all Liberties whatſoever, and 
likewiſe to excuſe the Disfranchiſement of any 


one Member of a Corporation: But that is no 


ſufficient Remedy to cure the Miſchiefs, whilſt 
the Cauſe ſtill remains, and is in as great Power to 
oppreſs, as before ; which nothing can ſufficient- 
ly reſtrain, but the Loſs, at the leaſt the Fear w 

Br the 


ges, thoſe Damages can only be levied upon the a Matter 


to the Jurisdiction, that Stanore was within the 


168;3.B.R. the City of London on a Quo Warranto. $1 


the Loſs of that Power, To put the Subjects the a e 
grieved to contend with Corporations for their 45 R — r 
Relief by their ſeveral Actions, were for the com- predittis ; et fatlum Majoratus in bis Jug 

mon Law to lay a greater Burden upon them, than Comitatum eft faitum ipfuus Communitatis, — 4 


— IT as was ſuffi- ratum eft, quod Communitas de Sand | 


ciently experimented in the Caſe of the Duty of Wa- Libertatem fuam. 
Sandwich was = 


3 


ter · bailage of London, before the Qus Warranto was this Court upon 
brought to reſcue them: And if recover Dama- a Crime committed 


common G and Eſtate of the this, the Franchiſe of 
2 Cor . 
ns ny Corporations have little or no- 
kaun 14 128. thing in common Stock, and few 

Corporations ſufficient to make Sa- 
tisfaction for all their Oppreſſions. And to 


ſecute for a Fine is no Satisfaction to thoſe who 


are injured, nor doth remove the Cauſe of the ren of 
Oppreſſion. And the Law would be very de- courſe 
ficient, if ſuch inferior Jurisdictions, or Corpo» Writ i 
rations, were not ſubject to the common Law up- the Off 
on the like Conditions as other Liberties, Fran- the P 
chiſes, and inferior Jurisdictions are. tle of 

Mr. Recorder hath affirmed it with great aſ- and li 
ſurance, That never any till this Suit ever ſo Some 4 
much as thought ef reſuming C tions, which and Mes- 
are ſubordinate Governments, I ſhall only re- ſengers Sandwich 
queſt of him, and of the other Gentlemen of the of this ater 
City's Counſel, to ſhew me the Opinion of one the * 
learned Man of this Kingdom, or any other veral of the 
Nation, deliberately delivered upon the Queſtion, Meſſen the 
That fedatory and ſubordinate Governments ht done, 
cannot, for any Cauſe whatſoever, be forfeited barrocaded and 
or reſumed. That de facto they have been re- the Towns 
ſumed in other Nations is teſtiſied by many Au- N went 
thors, with their Opinions, that de Jure they may in Perſon, and after ſome time ſuppreſſed the 
ſo be; which I forbear to trouble the Court wich. Tumult, and upon their Submifſion, the Com- 
Within this Kingdom of that Nature are Counties monalty prayed the Conſtable would deliver their 


Palatine, the Cinque Ports, the Liberties of Ely, 
Lordſhips Marchers, and ſuch like, and the Cor- 
orations of Cities and Towns ; which are all 
held of the Crown of England, What the Practice 
and judicial Opinions have been concerning theſe 
Liberties, according to the Law of this 
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Mr. Solicitor hath ſhewn in ſeveral Inſtances ; Upon 

which I ſhall not re but ſhall uce ſome Mayor 

others to prove the ſame Matter. I beg leave to 

reſcue a very conſiderable Precedent 1 — by Record ; ar 1 

Mr. Solicitor, from the Gloſs Mr. Recorder was concilium ſuum 
leaſed to put upon it, That it was an Act of i | de 


arliament ; when 'tis no ſuch matter, but a Judg- 
ment of the King's Bench in point upon a For- 
feiture, It is the Caſe of Sandwich, cited p. g Ed, 
1. Rot. majus 35. Kane, The Record is amongſt 
the Plea Rolls, in the Treaſury or Tally Office, 

It was an Information at the King's Suit, 
ntdend by the Sheriff of the County againſt 
the Mayor of Sandwich, and Three others, for 
aſſaulting the Sheriff's Bailiff upon Execution of 
the King's Writ within Stanore, beating the Of- 
ficer, and taking the Writ from him, and teari 
it, and ſtamping it under his Feet, T 


Liberty of Sandwich, within the Cinque Ports ; 
and that De aliqua ſeduttione fac corporis Regis, 
non tenentur reſpondere alibi, than at Court at in cuſtadia Conſftabularis 
Shepway. The Plea was over-rul'd upon this Law Officer, within 
ground, that none could claim ſuch a Liberty 
without expreſs Grant; and they ſhew no Charter 
for it, and were ruled to anſwer over. 

inſiſt upon that Exemption, and refuſe to give 
any farther Anſwer ; whereupon Judgment was 
given, that they be committed to Priſon : And 


times Ville is uſed for the Liberty of the Ville; 
but here the Mayoralty and the Liberty are 
feized, and the Ville delivered over to the Com- 
mon Law Officer. | | 
The next Precedent I inſiſt upon, is that recit- 
ed by Mr. Recorder, the Caſe of the Town of 
Cambridge, but lamentably defaced by my Lord 
Coke's marginal Note, and Mr. Recorder's Aver- 
ment, that by the Record it appears to have 
been by common Conſent of Parliament. I 
rather inſiſt upon this, for that Mr. Recorder 
hath acknowledged its Force, that it worked 
upon the corporate Right, and was upon a 
Forfeiture, but lays the Force of it in its 
being an Act of Parliament, when in truth it 
is a plain Judgment of a Court 
5R 2. N. 43. of Law, and it appears by the Re- 


to 66. cord it was no Act of Parliament. 


| Mr. Recorder cited the Record, 
8 KR. 2. No. 11. 4. Inſt. 228. and it is probable 
Mr. Recorder looked no further than that Book 
for it: In the Margin it is fo cited, but miſcited; 
yet in the Body of the Book, in putting the Caſe, 
it is truly cited; for the Record is 5 R. 2. 45. to 
66. and it is evident by the marginal Note ; and 
my Lord Coke's ſaying it was the common Con- 
ſent, miſguided Mr. e! to affirm it to be 
an Act of Parliament, when the contrary appears 
by the Record. The Complaint to the King and 
his Counſel in Parliament againſt the Town of 
Cambridge was for a great Riot committed, and 
an Aſſault upon the Univerſity; and the Fact 
in ſubſtance is the ſame as related in the Fourth In- 
ſtitutes. It was proſecuted at two Suits, the one 
againſt the late Mayor and Bailiffs, who were at 
the Time of the Riot in their natural Capacity; 
the other againſt the Mayor, Bailiffs, and Com- 
monalty in their corporate Capacity; the Writs 
returnable coram nobis & concilio noſtro. The 
former Mayor and Bailiffs appear, and plead in 
their natural Capacity, that they were neither aſ- 
ſenting nor aiding to the Riot; neither did or 
ſaid any Thing, that might turn to the Damage 
of the Univerſity, unleſs only by Coaction and 
outrageous Compulſion: And there ſeems to have 
been no further Proceedings in that Suit. Upon 
the other Writ the Mayor, Bailiffs, and Commo- 
nalty appear, and pray they may have a Copy of 
the Articles, which were read to them, and 


Counſel allowed to them, and Time to anſwer; 
and ſuch Anſwer was returned, as is mentioned 
in the 4th Inſt. But in the Record it is ſaid, it 


was anſwered by the Court; and that the Court 
told them, that at preſent they ſhould not be put 
to anſwer to the Crime (which muſt be in order 
to a Fine) but only touching their Liberties. 
Then touching their Liberties, they 

Cotton's Re- put in a Plea by their Counſel, 
con to the Jurisdiftion of the Court, 
| which is omitted in my Lord Cooke ; 
only he faith, after many Dilatory Shifts and 


Subterfuges following therein, the Court over- 


ruled the Plea to the Juriſdiction, and ruled them 
to anſwer in chief ; and if not, Judgment ſhould 
be entred by nibil dicit. They then pleaded a fri- 
volous Plea, partly not guilty, partly in Excuſe 
and the King's Serjeant replied, and the Plea was 
held naught. Thereupon they ſubmitted, as to the 
Franchiſe, to the King's Grace, ſaving that it 
might be no Concluſion to them, if they ſhould 
be called in queſtion for the Crime. Whereupon 
Judgment of Seizure was only given, The Words 
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of the Record ſay thus: Noſtre Sęigneur | 

de Aſſent des P =. SS For en — * 
ment fiſt ſeiſer la dit Franchiſe en ſa maine come for- 
feit pur la ditz Cauſes. Throughout the Record it 
appears by all the Proceedings they were judicial; 
but the Plea to the Juriſdiction of the Court, and 
the, Judgment by the King and Lords, only are 
Demonſtrations it was no Act of Parliament, nor 
acyudged by the legiſlative Power, but by a Court 
of Law. 

It appears upon the fame Record, that the 
King granted ſeveral of the Particulars which 
were ſeized, to the Univerſity, who enjoy them to 
this Day. Et la Remnante de la Franchiſe de la 
dit Ville the King granted to the Mayor and 
Bailiffs, to hold of him and his Heirs, at the 
ancient Rent of 101 Marks: n 

33 Ed. 1. Plac. parl. 277. The Liberty of the Ci- 
ty of Winchefter ſeized into the King's hands by 
Judgment of the King and Lords, for ſuffering a 
Hoſtage of Baton, who was committed to their 
Charge by the King for ſafe Cuſtody, to eſcape, 
to the King's great Damage. The Writ of Sei- 
zure is directed to the Sheriff of the County, 
quod prædictam Civitatem Wintoniæ & Liber; a- 
tem ejuſdem Civitatis, cum omnibus ad eas tan- 
gentibus ſine dilatione capiat in manum Regis, & 
eas ſalvas cuſtodiat, donec Rex aliud præceperit. 
Whereby the Franchiſe being ſeized, the Men 
of the City are put under the Government of the 
common Law Officer. Afterwards the City com- 
pounded with the King for 500 Marks, and then 
the King reddidit eiſdem Majori & Civibus Civitat. 
& Libertat. predif. habend. & tenendum in for- 
ma qua eas tenuerunt ante captionem earundem in 
manus Regis, and Letters Patents of Reſtitution 
were granted, and a Writ of Reſtitution direct- 
ed to the Sheriff. | 

Theſe were Judgments by the King and Lords 
in Parliament, upon Forfeitures, and were Judg- 
ments of Seizure only, according to the ſett- 
led Rule and Practice in the Common Law 
Cs. i | 
Mich. 18. Ed. 3. Rot. 161. B. R. in the Treaſury 
or Tally Office. A Judgment of the King's 
Bench, againſt the Town of ſpfwich, upon a 
Forfeiture. The Bailiffs of Ipſcich are implead- 
ed by the King, upon a ſpecial Information, re- 
citing that in the King's Bench, ſitting there, ſeve- 
ral Malefactors were indicted for the Death of 
one John Holtby, and that many of the ſaid Town, 
tam de majoribus quam de mediocribus, did com- 
fort and encourage the Felons after the Felony 
committed, and treated and entertained them with 
Viands and great Joy. And, after the Departure 
of the Juſtices, kept a mock Court publickly, and 
ſummoned the Juſtices and the Officers of the 
Court, to appearunder ſeveral Pains. To which the 
Bailiffs appeared, and were oppoſed, by the Court, 
why they did not attach and ſtay the Malefactors? 
They anſwered, The Malefactors flew to Sanctua- 
ry: Being further oppoſed, that they did not at- 
tach thoſe of the Town, that furniſhed the Ma- 
lefactors with e/culexta & poculenta, they pleaded, 
quod non auſi fuerunt, eo quod tanta fuit multitudo 
gaudentium, & plures eorum fuere e parentela Ma- 
lefactorum: Whereupon Judgment was given con- 
tra Balivos & Communitat. quod cuſtodia ejuſdem Ville 
ſeiſiatur in manus Regis, & quod aliquis ex Parte 
Domini Regis, qui fit auſus ad pacem Domini Regis 
manutenendam, ſe intromittat in eadem Villa, quouſ- 
que Dominus Rex aliud inde dixerit, Which the 

Record 


1683B.R. the City of Londo 
Record ſhews, is the Bailiff of the County, the 

common Law Officer, And the Mayor and Bai- 

ffs in open Court furrendred their Staffs of Of. 

fice. This Judgment is agreeable to thoſe in 
Parliament, and of Seizure only, 

R.Clauſ. 7. Johan Memb, by Go & Liber- 
tas Norwici was ſeized into the King's Hands, for 
hanging Approvers without 'the Licenſe of the 
King or his Juſtices ; and the Mayor was ſum- 
moned to anſwer for the Damage done to the 
King. Rot. Fin Memb. 10. (13 Ed. 1.) the 
Liberties 6f Norwich ſeized for a Rior, 
and burning the Church: The Caſe is menti- 
oned Roll. 'Prerogative, fol. 204, The Liberties 
of Norwich were again ſeized, 21 H. 6, _ 
a Preſentment of a great Riot taken before 
Forteſcue, and afterward regranted to them, 27 
H. 6. Pat. Roll. Memb, 19, The Caſe is eited 
by Mr. Noy, in the Caſe of the City of London, 
concerning the Death of Dr. Lamb, Cro. Car. 252. 

The Liberties of Oxford were ſeized, 32 H. 3. 
for a great Riot committed by the Towns-Men, 
when the King's Brother was there, and killing 
of his Brother's Baker. The Writ to the She- 
riff runs thus; Quod capiat in manus Regis vil- 
lam de Oxon, ut cam ſalvam cuſtodiat ad 
Regis, ita quod Major et homines ejuſdem nullam 
inde habeant adminiſtrationem; the King in the 
fatne Year pardons them, and grants them Re- 
ſtitution, and a Writ to the Sheriff to hy — 


into Poſſeſſion, 32 H. 3. Memb. 13. 
L. F. 326. 
Again the Liberties of Oxford were ſeized 
29 Ed. 3. and part of their Liberties 
to the Univerſity, which are enjoyed by chem 
to this Day, and the Reſidue reſtored to the 
Town; the Seizure was for a Riot commit- 
ted, Rot. Clauſ. 29 Ed. 3. M. 21. | 
20 H. 3. The Liberties of Eveſham, for uſ- 

ing falſe Meaſures, when the King was there, 
and afterwards, upon Submiſſion of the Ab- 
bots and Monks, the King makes Reſtitution to 
them, R. Cl. 20. H. 3. M. 8. 
18 Ed. 1. The Town of Southampton was 
ſeized into the King's Hands, for wounding, 
even to Death, an Officer in ſerving the King, 
Writs : They after ſubmitted to a Fine, and took 
a new Grant, and ' raiſed their Fee-farm Rent 
to 20 J. per Ann, Roll, Prevog. fo. 204, 

It would be too great a Trouble to the Court, 
to cite more Precedents of Seizures for Forfeit- 
ures. In all theſe Inſtances Reſtitution was ne- 
ver made by the Court, but by the ſpecial 
Grace of the King, after Submiſſion to him, and 
upon ſuch Terms as he was pleaſed to accept ; and 
in ſome Caſes was pleaſed to reſtore them to the 
1 in — — 
Aberties. That this Li of being 
Politick may be ſeized 22 the King's 
by Qu Warranto, Mr. Recorder in 


hath admitted it, if the Suit be brought againſt 
articular aun. and the Caſes 5 
him prove it. For in the Caſe of Ouſack, 
the Curia adviſare vult was that 
Point of being a Body Politick: And the Caſe 
the Virginia Company, the very Liberty of being 


a Body Politick is by the Judgment ſeized ins 


the 1 + Hands. | 
I will give ſome Inſtances where it hath been 


done, in Caſes of Quo Warrants, againſt them by 


the incorporate Name. 
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Warrants, which are all 
the ſame Right, no other can 
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collace. - 


afterwards redeemed by Fine upon Submiſſion. 
no Warranto upon a Claim of 
Raſtal pl. 1. View of Frank-Pledge in Eyre. It 
fol. 540. was demanded of the Defendant, if 

he had any Pillory or Tumbrel 3 
he anſwered, He had not. Judgment was pray- 
ed on the Behalf of the King; for that amounted 
to a Forfeiture ; and if that were not ſufficient, 
that then it might be inquired on Behalf of the 
King, how they had uſed the Liberty. The Jury 
find, that the Defendants and their Anceſtors had 
view of Frank-Pledge, but find that the Defen- 
dants had taken Amerciaments of Offenders againſt 
the Aſſize for Bread and Beer, amounting to two 
Shillings, in ſuch Cafes where the Offenders 
ſhould have been puniſhed by the Pillory and 
Tumbrel. Ideo conſideratum eſt, quod Viſus capi- 
atur in manus Regis. And then they pray they may 
have their Liberty again upon a Fine, which is 
granted to them, upon Pledges for well uſing of 
their Liberties. And there is no Difference where 
the Liberty is loſt upon a defective Claim or 
Miſpleading, or for a Forfeiture in Quo War- 


ranto ; the Judgment is the ſame of Capras in ma- 


nus; and it is all one, whether the Cauſe of For- 
feiture be found by a Jury, or confeſſed upon 
the Pleadings, in a Quo Warrants. 

The next preliminary Point which was moved, 
is, Whether the Acts of Common Council be 
the Acts of the Corporation, and do oblige 
them ? 

It ſeems a ſtrange Queſtion, that when to aſ- 
ſemble, conſult, determine, and to make Orders 
and By-laws for the Rule and Government inci- 
dent to every Corporation, without ſpecial Clauſes 
of Grant, and that herein only conſiſts the Ex- 


_ erciſe of the politick Reaſon of the whole Body, 


it ſhould be doubted, whether what they deter- 


mine and reſolve upon, being ſo jointly aſſem- 3 
bled, be a Corporation Act, or may affect the 


Corporation? Upon the Erection of all Cor- 
porations, this Power of aſſembling, delibera- 


ting, and determining for the Corporation, is ei- 


ther intruſted with a few particular Members, 


whoſe Continuance in that Truſt (both as to the 


preſent Members and the Succeſſion of them ) 


is directed by the ſeveral Charters : Or elle it is 


intruſted with the whole Body, and that either 
expreſly in plain Words, or by Implication of 
Law, when the Charters are altogether ſilent 


therein: The Law in ſuch Caſe lodgeth the Pow- 


er of aſſembling, debating, and determining for 
the Corporation in all the Members, and the 
whole jointly aſſembled (or ſo many of them as 


upon Notice ſhall appear) conſtitute the Common 


Council: And ſuch Aſſembly is not ſtiled the 
Common: Council from being retained and giv- 
ing of Counſel, as Mr. Recorder would have 
it, in which Senſe he only, and the Common 
Sergeant are the Common Council of the City; 
but they are ſo called from their joint aſſem- 
bling and conſulting for themſelves, who. con- 


ſtitute the Body Politick. In the ſame Senſe, the 


Parliaments of England, by many Authorities, 
are called Communia Regni Concilia. This Power 


thus lodged in the Whole, may be the Whole, 


or the major Part, which always binds the Whole, 


being lodged or delegated to a certain Number, 


which may repreſent the Whole. In ſuch Caſe, 
where the Power is transferred, thoſe Members 
to whom it is transferred conſtitute the Common 
Council in the ſame manner, and their Acts are 
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of the ſame Obligation, as where all meet, un- 
leſs the Delegation were not general, but cer- 
tain Caſes reſerved for the Determination of the 
Whole, as hath been done in ſeveral Corpora- 
tions; but in all Caſes not excepted, their Acts 
are the Acts of the whole Body. Where the 
Common Council is conſtituted of the Whole 
Body, or of all the Members, who will meet 
upon Notice, there is no room leſt for Doubt, 
but their Acts, and the Acts of the whole Cor- 
poration are the ſame. Mr. Recorder ſeems the 
only Perſon that ever doubted it, and is not to be 
beaten from his holds: : 

Firſt, That the Common Council conſiſt only 
of particular Members, and their Acts bind 
only the Members; & Actio non egreditur 
Perſonam, _ | 

Secondly, That no Corporation Act can be with- 
out the Common Seal. E 

Thirdly, That the Acts of the Common Council 
of London are under the Protection of the 
Statute or Charter in Parliament of 1 Ed. 3. 
their Acts are Perſonal, and they but Mini- 
ſters of the City ; .and that the Charter pro- 
vides, that the Liberty of the City ſhall not 
be taken into the King's Hands for any per- 
ſonal Treſpaſs of any Miniſter of the City. 

For the firſt, I have already demonſtrated, 

that there are no Acts of the Corporation, but 


what are performed by the particular Members; 


I will not repeat. I have produced many In- 
ſtances, that in point of Crime the Acts of parti- 
cular Members do affect the Corporation, touch- 
ing their Liberty. That they do ſo in point of 
Wrong between Subject and Subject, the Caſes 
are infinite; I will only mention the Authorities: 
9 H. 6. 36. ö. 8 H. 6. 1. 4. & 14. b. 45 Ed. 3. 2. ö. 
15 Ed. 4. 1. . 6 7.. 26. 4. 4 H. 7. 13. 4. 
2 H. 6. 9. a. 7. I ſhall add one Caſe more, 
that abſolutely deſtroys Mr. Recorder's Hypothe- 
ſis, upon which he relies, That a Corporation can- 
not do or ſuffer any Wrong ; it is 48 Ed. 3. 17. b. 
The Mayor and Commonalty of Lincoln bring 
Covenant againſt the Mayor and Commonalty of 
Derby, upon a Deed of Covenants made by the 
Predeceſſors of thoſe of Derby to the Predeceſ- 
ſors of Lincoln, that thoſe of the Town of Lin- 
coln ſhould be diſcharged from Toll for their 
Merchandizes brought to Derby. In. their Count 
they aſſign for Breach, that two of the Burgeſſes 
of Derby by Name did exact and take Toll of ſe- 
veral of the Burgeſſes of Lincoln. The Defen- 
dants firſt take Exception to the Count for Vari- 
ance from the Writ; that the Writ ſuppoſeth 
and alledgeth the Breach to have been commit- 
ted, by the Mayor and Commonalty, and the 
Count aſſigns the Breach by two Burgeſſes: The 
Exception is over-ruled, and the Count held pur- 
ſuant to the Writ for the Breach of Covenant, 
which binds the whole, and muſt be made by 
the Members. Then it was inſiſted upon, in point 
of Law, That the Act of the two Burgeſſes did 


not oblige the Corporation. It was admitted, 


that the Act of all the Members met together 
would oblige the Corporation: But it was re- 
ſolved, that it was a Breach, and obliged the 
Corporation; and that the taking of Toll by 


their Officers Was Aa taking of Toll by the Corpo- wn 


ration; and the Reaſon given is, that all the 
Members of the Corporation cannot, by any 
common Intendment, be underſtood to meet to- 


gether to take Toll, Here is an expreſs Judg- 
8 5 : ment 
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ment, that Crimen egreditur Perſanam, and ſhall 
render the Corporation liable for Wrongs done 
to a particular Member of another Cor ion. 
Much ſtronger is the Caſe of the King upon 
Breaches of the Condition in Law, as I have 
ſhewn, where the Acts of the particular Mem- 
bers, committed againſt the King's Officers, are 
adjudged done againſt the King, and render the 
Corporation liable; but when all meet together, 
and do an Act, I may ſay it was never yet doubt - 
ed, but the Corporation was obliged. 


The Caſe of Warren, which was 


Trin. 17 Car. 1. 


2 cited, of the Place of Common Coun- 
ro. 540. 


cil Man of Coventry, is nothing to 
this Purpoſe ; nor the Reaſon given, That ſuch 
Place was collateral to a Corporation; which was 
no more, than that the Court could not ex O- 
cio take Notice of it as a fixed Place or Office, 
but muſt take it upon the Return; it being vari- 
ouſly uſed in ſeveral Corporations, as I have 
ſhewed; and the Cuſtom being returned to chooſe 
and remove them ad libitum, the Court could not 
judge otherwiſe, as they may of the Freedom of 
any Member, which is the ſame in all Co 

tions. And therefore in the Caſe of Eſftwick and 
Bret, Common Council-men of London, where 
the Court could take Notice, they were choſen 
for a Time certain, the Court adjudged they 
could not be removed without Cauſe, and grant- 
ed Reſtitution, That the Members 


Trin. 23Car.1. of a Corporation can be iſhed 
Rol. Reſtit. | . C — in 
Pl. 8. fol. 456, Only in one Capacity, not 


both Capacities, and im 

them for Treaſons and Felonies in their Corpo- 
rate Capacities, will be licenſing them, or at 
leaſt giving them an Exemption and Encourage- 
ment to commit theſe Crimes impune in their Na- 
tural Capacities, is a Strain ſo much above Ela, 
that I cannot underſtand it. Sir James Bagg's 
Caſe teacheth other Doctrine, That the (h- 
ing of any of the Members criminally for infa- 
mous Offences, by Fine, Impriſonment, or Pil- 
lory, at the King's Suit, doth not exempt the 
Criminal from Disfranchiſement. 

The many Precedents I have produced do 
prove, that the Rioters or Members, who com- 
mitted the Cauſe of Forfeiture, were not dif- 
charged by proceeding againſt their Liberties. In 
the Caſe of Norwich, for hanging the Approvers, 
the Liberty was ſeized for Miſgovernment, and 
Proceſs iſſued againſt the Mayor to anſwer it at 
Weſtminſter, criminaliter. And in the Caſe of Cam- 
bridge, the Court told them, they did not then put 
it upon them to anſwer criminally, but as to their 
Liberties. And they themſelves knew, that by 
Seizure of their Liberties they were not diſcharged 
of their Crime: And therefore in the Plea of Sub- 
miſſion they inſert a _— that it might be no 
Concluſion to them, in caſe they were impeached 
criminally, 
all the Members commit Treaſon, and be exe- 
. cuted, the Politick Perſon is deſtroyed as well as 
the Natural Perſons, and that juſtly too for ſo 

reat an Offence ; and therefore the Extent of 

orfeitures doth not e, but deter Of- 
fenders from Commiſſion of the Crimes. And 
the Citizens, when they know that their Riots, 
Oppreſlions, and Libelling of the Government, 
do not only ſubject their Perſons to Puniſhment, 
who are the immediate Actors, but alſo ſubject 
the Conſtitution and Government of their City to 


be queſtioned, will look upon themſelves under 
VOL. IV. 


Mr. Recorder doth admit, that if 
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ſibi & ſucceſſorib. ſuis, The Words of the Grant 
are: Quod pro aliqua perſonali tranſgreſſione vel ju- 
dicio perſanali alicujus miniſtri ejusdem Civitatis non 
capiatur libertas illius in manum noſtram vel here- 
dum noſtrorum, nec cuſtos in eadem Ctvitate ea occa- 
ſione deputetur, ſed hujuſmodi Miniſter prout quali- 
tas tranſgreſſionis requirit, puniatur. Theſe are all 
the Words in that Charter, which refer to this 
Matter; and the ſame were granted to them, in 
ſome former Charters out of Parliament. This 
appears by this Charter in Parliament, that Li- 
bertas Civitatis, which is the Franchiſe or Cor- 
poration, had been ſeized and might be ſeized 


for ſome perſonal Miſcarriages of the Miniſters ; 


for it is nieerly the King's Grant, that exempts 
them from ir for the time to come. I do agree, 
that every perſonal Miſcarriage of their Miniſters 


was never any Cauſe of Forfeiture 3 but it muſt 


be Miſcarriages of Omiſhon or Commiſſion, 
which amounted to a Miſgovernment within the 
Corporation. As 30 H. 2. Rot. Cl. memb. g. The 
City of London was taken into the King's Hands, 
for not levying a Hue and Cry upon the Death 
of Perſons Who were ſlain, Hale Lib. L. fo. 269. 
H. 3. memb. 2. Their Liberty ſeized for giving 
of falſe Judgment in the Huſtings, Lib. L. 309. 
Theſe are ſufficient to ſhew what are the perſo- 
nalis tranſgre/jio, and perſonale Fudicium intended 
to the Charter ; though many the like Inſtances 
may be produced. Who are the Miniſters in- 
tended partly appears by the Charter, but fuller 
by other Authorities, viz. Mayor, and Alder- 
men, and Sheriffs, who are in that Charter ex- 
preſly mentioned. But this Charter did not prove 
of any great or long Advantage to the City, in 
differing them as to this Privilege from other 
Corporations ; for they were met with, either by 
exceſſive Fines, ſet upon their Officers for per- 
ſonal Defaults and falſe Judgments; or that it 
excuſed the City- only upon the firſt Offence ; 


and if again they committed the like Offence, 


it was no longer perſonal, but become their Of- 
tence, becauſe they did not diſplace their Offi- 
cer to provide againſt his reiterated Crimes. 
And therefore, as Mr. Solicitor hath ſhewn, the 
Liberty of the City of London was after this 


. ſeized into the King's Hands for Misgovernment ; 


beſides the Puniſhment of their Miniſters be- 
came difficult, becauſe the Offences being com- 
mitted in London, the Inquiry of them muſt be 
by Men of the ſame, who favoured theſe Off- 


cers. And thereupon, to ſettle this matter, an 


Act of Parliament was made by the ſame King, 


which is in Print. The principal Grounds of 


the Act, as the Act recites, 28 Ed. 3. c. 10. were 
that the notorious Errors, Defaults, and Miſpri- 
ſions for Default of good Governance of the 
Mayor, Sheriffs, and Aldermen of London, 


could not be inquired of, nor found by Men 


of the ſame City. The Act ſettles the Rule, that 
for the firſt Default of the Mayor, Sheriffs, 


and Aldermen, they ſhall forfeit 1,000 Marks; 


for the ſecond Offence 2,000 Marks; and for 
the third Default, the Franchiſe and Liberties of 
the City ſhall be taken into the King's Hands, 
and this for the Defaults of their Miniſters ; 
which is a plain Judgment in Parliament, that 
the Franchiſe of London may be forfeited ; and 
explains the Charter of the 1/f Ed. 3. And to 
make the Remedy effectual, theſe Defaults are 
omitted to be inquired after by the Juries of Fo- 
reign Counties; and ſo ſhut che Door againſt 
8 2 | 


all Pretences for the Charter, 1 E. 3. and former 
Charters. It is enacted, that the Ordinance ſhall 
be held firm and ſtable, notwithſtanding any 
Franchiſes, Privileges, or Cuſtoms, By this Law 
the Fines of their Miniſters for their firſt and ſe. 
cond Offences, in Breach of good Government 
are aſcertained, which by the former Charters 
were at Diſcretion ; but for the third Offence of 
their Miniſters, their Franchiſe might be ſeized 
as before 1 E. 3. and their other Charters might, 
for the Offence of Miſgovernment, and from 
thence till this Statute for the ſecond Offence, 
But neither the Charter 1 E. 3, or this Law did 
extend to any outrageous Acts of their Members, 
as breach of their Duty and good Government, 
but only to the perſonal Acts of the Mayor, 
Sheriffs, and Aldermen, in their ſeveral Truſts 
committed to their Managery. Under this 
Law the City of London ſtood till 1 H. 4. from 
which King the City expected greater Favours 
than ordinary, as having merited them by being 
the chief Inſtruments of his Promotion to the 
Crown ; but the manner wherein they were in- 
ſtrumental, I forbear to mention. Yet from 
that King they could obtain no more, as to the 
Forfeitures for the perſonal Offences of their Mi- 
niſters and Officers, than to be put into equal 
Condition with other Cities and Boroughs. The 
Statute, after Recital of 28 Edw. 3. That our 
Lord the King conſidered the good and lawful 


Behaviour of the Mayor, Sheriffs, and Alder- 


men, and of the Commonalty of London towards 
him, and therefore willing to eaſe and mitigate 
the Penalty aforeſaid, by Aſſent of Lords and 
Commons hath ordained and eſtabliſhed, that the 
Penalty aforeſaid, as well of the 1,000 and 
2,000 Marks, and the Seizure of the Franchiſe, 
ſhall not be limited in a Certainty ; but the Pe- 
nalty in the Caſe ſhall be by the Advice and 
Diſcretion of the Juſtices, as other Cities and 
Boroughs be within this Realm; and that the 
Remnant of the Statutes ſtand in their Force: 
So that from 1 H. 4. the City of London never 
could pretend to any other Exemption from For- 
feiture of their Franchiſe than other Cities and 
Boroughs may. | | 

Here I crave leave to join ſome other Records 
to thoſe produced by Mr. Solicitor, particularly 
relating to the City of London. 

2 Pat. Roll. pars 2. memb. g. The king appoints 
Jobn Lord Breaton Cuſtos of the City, with Com- 
miſſion to amerce and puniſh the Aldermen 
and others of the City, according to their De- 
merits, 

8 Ed. 2. Memb. 3. dorſ. A Writ iſſues for the 
orderly chooſing of-the Mayor and Sheriffs, which 
began then to be tumultuous, and, as the Record 
faith, Quod quidem populares & plebes, conſpira- 
tione inter eas habita, diſſidia innumeraque facinora 
in dicta civitate nocte 'dieque perpetrantes, conven- 
ticulaque clandeſtina in locis privatis facientes, non 
vocati & ſummoniti, hujuſmodi Eleftionibus ſe im- 
miſcent communicationibus & clamoribus, The Writ 
recites the Elections to have been per Alderman- 
nos & alios cives diſcretiores & potentiores z and 
commands that they be ſo done, prout in eadem 


civitate antiquit* fieri conjuevit : otherwiſe, that the 


King would not admit them, when preſented to 
him or his Exchequer. ; 

14 Ed. 2. pars 2. memb. 22 The King grants 
the Office of Mayor, ſeized into. his Hands at 
the Iter in the Tower, to Robert Kendall, durante 
bene placito. 15 Ed. 2. 
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15 Ed. 2. pars 1. memb, 2, The King firſt 
replevins to the Aldermen, Sheriffs, and Citizens 
the Office of Mayor, who preſent to the King 
Hamond de Chigwel for the Office, and the Kin 
admits him; and then the King grants to the Al- 
dermen, Sheriffs, and Citizens, the Mayoralty to 
hold at the King's Pleaſure, 

26 Ed. 2. memb. 3. The King abſolutely re- 
ſtores to them the Mayoralty, to chooſe as before 
the Seizure into his Hands. 

16 R. 2. pars 1, memb. 28. dorſ, A Commiſ- 
ſion iſſueth to the Duke of Glouceſter, and ſeveral 
Lords and Judges, to enquire of the Defaults of 
the Mayor, Aldermen, and Sheriffs, upon the 
Statute of 28 Ed. 3. 

16 R. 2. memb, 2. dorſo, The Commiſſioners 
ſate at Eaton, in Com. Bucks, and the Mayor, 
Sheriffs, and Aldermen, were convicted of ſeve- 
ral Miſcarriages, and the Liberty of the City (by 
the Judgment of the Court) ſeized into the King's 
Hands; and the King (by the Advice of his 
Council at Windſor) conſtituted Baldwyn Bading- 
ton Mayor in the Room of William Jenner, and 
two other Sheriffs, and 24 Aldermen, to hold 
during the King's Pleaſure ; and they all rook 
their Oaths before the King and his privy Council: 
And in that Record the Prior of Chriſt Church was 
ſworn an Alderman, 

16 R. 2. pars 2, memb. 31, In the ſame Year 
the King, at the Interceſſion of the Queen, grants 
to the Aldermen, Sheriffs, and Citizens, that they 
might uſe their Franchiſes as they did before the 
Seizure; but with this Clauſe of Reſtriction, 
Duouſque aliter ordinaverimus. Upon which the 
City choſe John Hend Mayor, and Jobn Shad- 
worth and Henry Venner Sherifls, who were re- 
moved the ſame Year by the King, and Henry 
Dalingrugs appointed Mayor, to hold during the 
King's Pleaſure: 

16 R. 2. pars 1. memb, 36, The. Record aſ- 


ſigns the Cauſe, Pro minus diſcreta & inſufficienti 


gubernatione & regimine civitatis noſtræ. 

20 R. 2. The King makes full Reſtitution to 
them of their Liberties; in Print, and in the Char- 
ter pleaded. 

22 H. G. memb. 25. dorſo, Elections of Mayor 
and Sheriffs beginning again to be tumultuous, a 
Writ in the nature of that in Edward the ſecond's 
Time iſſued, commanding the Choice to be per 
Aldermannos, necnon diſcretiores dictæ civitatis, ad- 
Luc ſpecialiter ſummonitos, according to the ancient 
Cuſtom : And after in Edward the Fourth's time 
the Choice was ſettled upon the Livery-men by 
Act of Common-council, 

So then there can remain no Queſtion, but that 
the Mayor, Sherifts, Aldermen, and all the Com- 
mons in Council aſſembled, may commit Acts 
for which their Franchiſe may be ſeized : And 
though there may be no real Difference where 
all the Commons aſſemble, and where only a cer- 
tain Number elected by the reſt ; yet I ſhall not 
farther diſcuſs that Point at this Time, becauſe 
that Queſtion doth not ariſe upon this Record, 
For the Offences wherewith they are charged are 
both Jaid, in the Replication, to be committed by 
the Mayor, Citizens, and Commonalty of Lon» 
don, by which muſt be intended the whole Body, 

The whole Body plead to it; but in the Re- 
joynder they do not traverſe ; and deny they did 
the Facts: So that as to the Actors, it mult be 
intended they are the ſame Perſons, who are ſued 
and defend upon Record, which are all the Mem- 
bers of the Corporation, 
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There are two Branches of the firſt Qtfence 
laid in the Replication : 

1. That the Mayor, Citizens, and Commonal- 
ty in Common Council afſembled, did make and 
publiſh a Law for levying of Money. 

2, That the Mayor, Citizens, and Commonal- 
ty, by Colour of that illegal By-law, did exact and 


hoy upon the King's Subjects divers great Sums of 


oney. 

In he nds they take it by Proteſtation, 
that no Act or Fact of the Mayor, Aldermen, 
and Common Council, is an Act or Fact of the 
Body corporate, od gg z Which is Proteſtatio 
Juris, non Faith, is that Error | have endea- 
voured to refute, that the Acts of all the Mem- 
bers of the Corporation aſſembled in Common 
Council, are not the Acts of the ation. 
But yet by this Proteſtation of Matter of Law 
they w inſinuate a Not Guilty as to making 
of the Law, and ſeem afraid to own it, and do 
not bare- facedly own it. But after they have intitled 
themſelves to the Markets, in ſuch a Manner as I 
afterwards conſider, then they to number 
the People, which ſurely was not done upon any 
legal Ground to move your Judgments. 
ſay they, that Time out of Mind hath been 
a Common Council not exceeding 250 
elected out of the Freemen ; but do not 74 


of 
ſtrongly proteſted, whether they were the 


Sir William Hooker Mayor, and the Aldermen of 
the City, ac communarii, five cives de Commun 
Concilio ejuſdem Civitatis ; which may as well be 
intended of Mr. Recorder and the Common Ser- 
jeant, who are de Communi Concilio civitatis, as of 
any other ; for the Perſons are not named, nor is 
it ſaid they were elected, nor by whom, nor a- 
ny Words of Reference to the Cuſtom alledged : 
but generally, that they met in Communt Cone 
cilio ſecundum conſuetudinem civitatis, not referr» 
ing to the former Cuſtom alledged. But be- 
ing met, they made the By-law for the ſe- 
veral Sums of Money, to be received for the 
Uſe of the Mayor, Citizens, and Commonalty. 
Which Rates, and no other, the Mayor, Cinzens, 
and Commonalty, exegerunt & perceperunt, ac» 
cording to the By-law. Qui quidem Actus frve Or 
dinatio eft cadem Lex ſuppoſed, by the Replicati- 
on, to be made by them the Mayor, Citizens, 
and Commonalty. And traverſe ab/que hoc, that 
any Law was made for Monies of com- 
ing to the Markets aliter vel alis made than they 
had before ſet forth. I know thoſe learned Gen- 
tlemen who ſigned this Plea, and the other to the 
Charge of the Petition, if they could have found 
ſufficient matter __ r to either, they 
would not have ſuflered them to 
Record in ſuch uncouth Dreſſes; 22 
Deficiency of Matter may excuſe the Inſuſficiency 
of Pleading ; for there is Skill ſhewed in the 
Contrivance to have drawn on a Demurrer ; for 
nothing was dreaded more than an 3 
nation of the Facts upon a Publick Trial, which 
would have fallen very little ſhort in both Caſes, 
as to the Aggravation laid in the Replication. 
Upon this Pleading the Mayor, Citizens, and 
Commonalty have confeſſed, that the By-law was 
made for them, and the Monies to be 


tor 
their Uſe, They have alſo confeſſed, chat by force 
;M2 of 
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of that By- law they exacted and received the Mo- 
nies; and their Juſtification will be conſidered 
by and by. But as to the making the Law, they 
neither confeſs it made by themſelves, nor by any 


= deriving Authority under them; neither do they 


traverſe, or deny it. For the Averment, that it 
is the ſame Law, and the Traverſe, that any Law 
was made aliter vel alio modo, is no legal Denial, 
that the whole Corporation ( conſiſting of Mayor, 
Citizens, and Commonalty ) did not make that 
Law upon which an Iſſue could be taken. Be- 
ſides, if Mr. Recorder would have the Court in- 
tend, that the Common Council, ſer forth in the 
Rejoinder, is a diſtinct Body of Men from the 
Politick Body of the whole City, the whole Plea 
amounts but to the General Iſſue. What the con- 
ſequence thereof will be, I will conſider upon 
the Point of the Crimes ſet forth; but at preſent 
the Court cannot otherwiſe intend, but that they 
that made this Law and this Petition, were the 
ſame Mayor, Citizens, and Commonalty, who are 
expreſly charged therewith, and in their Pleas they 


do not traverſe or deny it. It is juſt ſuch another 


| Plea, as where an Information is brought againſt 


ſeveral Perſons for killing and taking away of 


the King's Deer; the Defendants ſhould plead, 
- that certain Perſons (not naming them, nor from 


whence they come, nor by whom ſent) pretend- 
ed a Cuſtom to kill the King's Deer, and ac- 
cording to that Cuſtom they killed the King's 
Deer, for the Defendants Uſe, and the Defend- 
ants carried away the Deer. Who (I pray) ſhall 
the Court intend killed the Deer, but the De- 
fendants, or ſome by their Authority ? 

I now come to the main Point of the Caſe : 

Whether by any thing diſcloſed upon thoſe Plead- 
ings, there appears a ſufficient Title to the King, for 
the Court to give Fudgment of Seizure of the Fran- 
chiſe of the City of London ? The Title I inſiſt 
upon for the King, is for a Forfeiture by Acts 
done by the Mayor, Citizens, and Commonalty, 
in breach of their Duty, and the Publick Truſt 
repoſed in them upon their firſt Erection. It is 
my part to maintain, that the Cauſes aſſigned are 
ſufficient in themſelves, and ſufficiently diſcloſed 
to the Court, for the Court to give Judgment up- 
on; I ſhall conſider them, 


Firſt, As they ſtand upon the Replication, as 


Crimes laid to their Charge, which will amount to 
a Forfeiture of the Franchiſe, 

Secondly, How they ſtand upon the Rejoinder 
and other Pleadings, whether ſufficiently traverſed 
or denied, confeſſed and avoided, or in the leaſt 
extenuated. 

Firſt, The Crimes laid in the Replication, are 
two in general: | 

1. Oppreſſion of the King's Subjects by co- 
lour of Law : And, 
2, Stirring up Seditions by Libelling their 


Prince and his Government. 


"Theſe two only are laid in the Replication, but 


collected out of many ſufficient Caules for Seizure 
of any Franchiſe, The notorious Riots commit- 
ted in the Face of Juſtice, to the comforting and 
abetting of Criminals, and Terror of the Judges 
and thoſe not only not ſuppreſſed or puniſhed by 
the Magiſtrates ; but countenanced and encou- 
raged by them. The Tumults of many Thou- 
ſands, expoſing and burning in Effigie ſeveral of 
the King's Proteſtant Subjects, not ſuppreſſed or 
puniſhed by the Magiſtrates ; but by ſome encou- 
raged, and by Contributions ſupported. The En- 
couragement of Libels and Libellers of the King 


9. 


and Government, by and within the City. Theſe 
and many more I could enumerate are common Of, 
fences to the City of London, with other Cities, and 
populous Corporations; but theſe are ſuch as have 
been in the Caſes produced adjudged Cauſes of 
Forfeiture of the Franchiſes for Miſgovernment. 

And in theſe London hath but imitated it ſelf 
in former Times, and other Cities and Burroughs. 

But in the Caſes inſiſted upon, London hath Out- 
done tt ſelf, and all other Cities and Burroughs 
too, by aſſuming a Power to make Laws for 
levying of Money upon Foreigners for their own 
Uſe; and to deliberate, adjudge, and condemn 
their Prince's publick Actions, and publickly li- 
belling of them to his Subjects. Never did Lon- 
don before now, or any other City or Burrough . 
(in times of Peace, and not under an actual Re- 
bellion) commit the like Breaches upon the 
Government, to aſſume a Power ſuperior to any 
the King hath in like Caſes, to lay Burdens upon 
his People, and to levy Money, and to invade 
the King's Prerogative, by deliberating and de- 
termining of his publick Actions to the conſe- 
quences thereof, and publickly libelling them to 
the reſt of his Subjects. And in Execution of 
ſuch unjuſt Power, that the Mayor, Citizens, and 
Commonalty, did make and publiſh a Law for 
levying of Money upon the King's Subjects, as 
well Foreigners, as others, coming to the publick 
Markets with Proviſions. And chargeth ſeveral 
particulars, and divers other Sums impoſed upon 
all Comers to the Markets, whether they ſell or 
no; and that if any Perſon refuſed to pay, he 
ſhould be put out of the Market. | 

Again, that the Mayor, Citizens, and Com- 
monalty, by pretext of this Law ( made by them- 
ſelves, and for their own private Lucre ) did ex- 
act and levy yearly of the King's Subjects, Sums of 
Money amounting to Five thouſand Pounds per An- 
num, and converted and diſpoſed the ſame to their 


own uſe, in ſubverſion of the good Government 


of the City ; in oppreſſion and depauperating the 
King's Subjects coming to the Markets; in raiſ- 
ing the Prices of Proviſions in Markets, to the 
Damage of the King's Subjects; to the manifeſt 
Diſheriſon of the King and his Crown, contrary 
to the Truſt repoſed in them as a Body Politick. 

In the firſt Branch of their levying Money, 
there is this Crime laid to their Charge : An A- 
buſion of the Liberty of a Body Politick in its high- 
eſt Point of Truſt, viz, of making Laws for the 
better Government of its Members, and other the 
King's Subjects repairing to the City. This is no 
diſtinct Liberty from the Body Politick, but in- 
cident to it, as hath been ſnewn, and therefore 
cannot for any Abuſe be ſingly loſt, or ſevered 
from their Body Politick, no more than the Body 
Politick can ſubſiſt or attain the Ends of good 
Government without ſuch a Power, which the 
Law raiſeth for a better Diſcharge of that Truſt. 
But the Law entruſteth no Corporation with a 
Power to levy Money for their private Profit, be 
the Colour what it will; nor can ſuch Power be 
derived from the Crown to any Corporation; 
neither can any Authority be produced, that gives 
the leaſt Countenance to ſuch an Authority : The 
Caſe of Blackwell-Hall is expreſs againſt it; that 
was ruled good, becauſe it was pro bono publico, 
and not pro privato lucro ; it was but a ſmall 
Reward for the Officer who attended that Buſi- 
neſs ; the City got nothing thereby. Corpora- 
tions, as well as other Communities not incorpo- 


rate, are by Law entruſted with Power to raiſe 
Money 
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Money for Uſes publick to the Community; but 
ſuch Power is confined to the Precincts of the 
Community; they cannot lay their Charge u 
Foreigners; as for Reparation of Churches, High- 
ways, Bridges, and ſuch like publick Charges. 
Theſe Crimes, at Common Law, came the near- 
eſt Treaſon of any, Sir Thomas Halley, 20 K. 2. 
for preferring a ſcandalous Bill, was adjudged to 
die as a Traitor ; his Life ſpared at the Inſtance 
of the Biſhops ; and after 1 H. 4. N. 9, upon 
his Petition the Judgment was reverſed. To lay 
Impoſitions upon the King Subjects was not 
only an Incroachment on Royal Power, but of 
the Power of Parliaments. And what Incroach- 
ments of Royal Power were Treaſon, what not, 
was in the Breaſt of the Judges, as appears by the 
Petition in Parliament 21 Ed. 3. N. 15. and after 
ſettled by the Statute 25 Ed. 3. Certainly that 
they have an immediate Tendency to a Rebel- 
lion, is evident. To alienate the Subjects Af- 
fection from their Prince is a great Step that 
Way ; and for ſo great a Body of Men (both 
for Riches and Reputation) to adjudge and pub- 
liſh, that the King, by his Prorogation, hath in- 
terrupted the publick Juſtice of the Kingdom, 
and the neceſſary Proviſions for his own Safety, 
and the Preſervation of his Proteſtant Subjects, is 
in effect to determine and publiſh the King unfit 
for the Government, and by neceſſary conſe- 
quence would aliene the Affections of ſuch as ſhould 
believe them. Add to this the Power they aſſume, 
and juſtify, to levy Money to their own uſe, up- 
on Foreigners as well as Citizens, and that to any 
Sum ; which Mr. Recorder preſſed as the force of 
his Argument, that little or more made no dif- 
ference, When thoſe they have perſuaded to 
draw their Affections, ſhall be aſſured of ſuch a 
Legiſlative Power to aſſiſt them with Supplies; 
what Conſequences may be expected, every Man 
may judge. Eſpecially if one thing more had 
been effected, as was contrived and endeavoured 
to be eſtabliſhed ; that Landon ſhould become 
the A ylum of all Malecontents, as Rome was 
heretofore, who might there vent their Gaul a- 
gainſt the Government impure, and without fear 
of Conviction. 

I ſhall conſider the Offences particularly, as 
ſtand upon the Replication, i ps 
Money. 

1. They are charged, that they in CommonCoun- 
cil aſſembled, reſpecting only their private Lucre, 
and in breach of the Truit repoſed in them for good 
Government, did aſſume upon them an illegal and 
unjuſt Power and Authority to levy Money upon 
the King's Subjects to their own Uſe, without a- 
ny lawful Authority. And the City of London 
have by ſeveral Charters ſuch expreſs Power given 
them, but it is confined to their own Members 
neither the King nor the Law ever gave them any 
Power over Foreigners, to charge them for the 
vate Profit of this City. Now to aſſume ſuch a 
Power is a plain Uſurpation bya Body Politick up- 
on the Crown and the Law, and is a manifeſt 
Breach of that Truſt for good Government, by 
an open and avowed Oppreſſion of the King's 
Subjects by colour of Law, which is the worſt of 
Oppreſſions ; and therefore the Law not only 
gives a new Name, but layeth heavier Penalties 
upon Oppreſſions committed by Perſons in pub- 
lick Truſt. It is called Extortion, and Oppreſſion, 
where committed by any Perſon in publick Of- 
fices or Truſts, It is not ſufficient that the in- 


jured Perſons may have their Actions, 

may be fined at the King's Suir bur the Lan 
gives a Forfeiture of the of Truſt, 
may be exacted from them, if the King 
The Perſons injured may recover their 
They may be fined at the King's 
Offices ſeized, the Law adjudgi 
nalties but equal to the Crime. | 
they ſtand upon the Replication, muſt be 
ed Free Markets, as the Streets of London are 


or that 


all the King's Subjects to have recourſe to with 
ſy lahabuants, 
Sums of 
14— 
ö © S—_ 
which may be annexed 3 but Impo- 
ſition upon the Perſons, or Goods, coming and 
brought thither, whether they ſell, or not, and 
whether they have any Stalls, or not. And the 
Proceſs is admirable, that if the Perſon refuſe to 
pay, he ſhall be turned out of the Market ; as if 
the La walks in the 
Streets ſho refuſe, he ſhould 
be turned of muſt confeb, the 
Proceſs is as good Thus this Crime 
ſtands upon the How have the 
Mayor, Citizens, it in 
their Rejoinder ? is point 
of Charge, that , and 
did execute it by making a Law ing of 
Money in Subjects, 
they give no 


or denying, 
had tra 
cial Plea had amounted to 


Abe 


an Abuſion of the Franchiſe, Judgment of Seizure 
2 for that 2 


The 


were theſe : 

(1.) That if the King had made ſuch a 
in the Charter of Incorporation, that 
have forfeited the ation z no more can it, 
if it be made by the Corporation afterwards. 

I do not underſtand the myſtick Inference of 
this Argument, unleſs it be to continue the AL 


given by Mr. Recorder, that the 


legory of reſem chat 
they can do no 

forteit nothing by their 

Where the King annexeth any Power to any O-. 

fices or Corporations, which the them 

achudge the 

thoſe Powers: Bur 

ions ſhall aſſume 

coule' ant —„— tes of their Initi- 

tution, by Extortion and Oppreſſion of the King's 

Subjects, it is not ſufficient that the Acts are void, 

— 

laws have been 

i +» — 

torfeiced the Corpora- 

little Miſtake in the 
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Party and Party, there was no occaſion for the 
Court to declare how far the By-law has in- 
trenched upon the Prerogative, by breach of the 
Condition in Law annexed to the Liberty. But 
I remember, in the Caſe of the Mayor of Wiccomb, 
Mich, 27 Car, 2. upon Complaint in this Court 
to my Lord Chief Juſtice Hales, of his refuſal to 
ſign the Poors Rates, he publickly declared to 
him, That if he perſiſted in his Obſtinacy, a Q 
Warranto might be brought to ſeize the Fran- 
chile. 

2.) There is a plain Difference between By- 
laws, for regulating the Actions of the Mem- 
bers, and others within the Corporation, with a 
Penalty to inforce Obedience, and a Law direct- 
ly for levying of Money : In the latter Caſe, the 
levying of the Money is the principal End of the 
Law; and to levy it pro privato lucro, and upon 
Foreigners, can receive no Palliation from being 


a Miſtake againſt all the Laws and Authorities 


that are extant. But in the former Caſes they have 
a Semblance for common Benefit, and poſſibly 


mignt be for the Benefit of all the Members, could 


the Reſtriction be made by Law; and the Penal- 
ty is but collateral, ro inforce Obedience, and 
will ſtand and fall as the Law determines of the 
Principal. And the Law no where determines 


all the Caſes, where the Liberty of any Members (as 


to Trade) may not, or may be reſtrained, where- 
by there is Room left for Miſtakes; but againſt 
ſo known and univerſal a Principle, that no Cor- 
poration can levy Money for their private Profit, 
no Excuſe of Miſtake can be admitted. 

3.) That which ſhelters all other By-laws 
from Oppreſſion, is wanting in this; that as to 
the Recovery of the Penalty, they refer to a 
Courſe of Law, whereby they ſubmit their By- 
law to the Judgment of Law for its Validity, 
that if they have committed any Miſtake, it may 
be corrected by Law. But here the Remedy is 
plain Force ; if the Perſon do not pay, he ſhall 
be turned out of the Market with his Goods : 
What was ſettled by Wrong, ſhall be recovered 
by Force. Thus Mr. Recorder's arguing makes 
the Duty a meer voluntary Payment; it is ſolve, 
aut abi, he hath his Election to pay, or be gone. 


I have not met with a more arbitrary Principle 


aſſerted, or defended in a Court of Law. Should 


the King lay an Impoſition of 12 d. on every one 


that entred Vbiteball, with Order to the Porter 
to turn him out upon Refuſal of Payment, what 
a Duſt would this make, that the Subjects Rights 
to have acceſs to. their Prince were invaded ? 
Why, it is no more than ſelve, aut abi, The 
Right of all the King's Subjects, to come with 
the Proviſions to publick Markets, is far greater, 


and as great as of the Lord Mayor, or of any 


of the Citizens to come there; and the putting 
ſuch Terms upon their Right is abſolutely illegal 


in the worſt Senſe that Word is at any time uſed. 
And herein Mr. Recorder was in the Right, that 


more or leſs are not material, becauſe every Sum 


impoſed in ſuch Caſe is illegal, and what is il- 


legal, cannot be reaſonable ; which abſolutely 
precludes the Averment, that the Sums were 


reaſonble; which obtains only inſuch Caſes, where 


of common Right ſome Sum may be taken. 

4. ) In the laſt Place, the queſtioning of a 
Liberty in a 2% Warranto, whether upon the 
Title, or for a Forfeiture, is upon the Right be- 
tween the King and the Corporation. In Caſe 
of Miſtakes and common Errors committed, thoſe 


9 


are not to be juſtified upon a Queſtion of Right ; 
and if they be, they are no longer Miſtakes, but 
wilful Crimes. And therefore, in all times ſuch 
Miſtakes, both in making of Laws and Matters 
of Fact, have been paſſed by, and pardoned 
by the Charter of Confirmation, etiamſi abuſi fu- 
erint, And in the Multitudes of Q Warrantos 
that have been brought, moſt ended by Submiſ- 
ſion before Pleader. But where it ſhall be inſiſted 
upon in Point of Right, though in a ſmaller Point 
of Oppreſſion, upon ſuch Grounds as may equal- 
ly intitle them to commit the greateſt Oppreſ- 
ſions, Magis & Minus do not affect the Caſe in 
Point of the Right of Forfeiture; but the Que- 
ſtion is, Whether they have broken their Truſt? 
And if ſo adjudged, Forfeiture is a neceſſary Con- 
ſequence. 

6.) The Third Reaſon Mr. Recorder inſiſted upon 


is 19 H. 7 cap. 7. That there had been no need 


of that Law, if Corporations By-laws would be 
Cauſe of Seizure. - | 

I. I anſwer, That Statute extends not to the 
By-laws of Cities and Boroughs incorporated; 
but to Guilds and ſpecial Fraternities. 

2.) It extends to good By-laws as well as bad, 
for greater Caution, that they put no new By- 
laws in Ure till allowed ; but the Allowance 
makes them neither better nor worſe, only ſhel- 
ters for the 40 l. Penalty, as in the Taylor's of Ip/- 
wich*s Caſe, c. 11. b. f. 54. So that the By-laws 
are but of the ſame Force they were before that 
Statute, &c, if they are good Laws, they may 
be executed without Allowance; and I have 
before ſhewn, that the Addition of another Pe- 
nalty doth not diſpenſe with the Penalty upon 
breach of the Condition given by the Common 
Law. The other Crime of Oppreſſion they are 
charged with, is, that they did exact and levy, 
to their own Uſe, the ſeveral Sums, and others, 
amounting to 35, ooo l. per Ann. in Oppreſſion of 
the King's Subjects, and raiſing the Prices in the 
Markets for their own private Lucre. 

Secondly, In their Rejoinder, taking by Proteſtation 
they are notof that Value, the Mayor, Citizens, and 
Commonalty acknowledge the exacting, and re- 
ceiving the Monies to their own private Uſe, 
but fay not of what Value they are ; but be they 
of what Value they will, attempt a Juſtification. 


It muſt be admitted, that if the Juſtification be 


inſufficient, the Court cannot otherwiſe judge of 
the Crime than as it is laid in the Replication ; 
where it appears to be as great Extortion and 


Oppreſſion of the King's Subjects, and conti- 


nued for many Years together, by colour of an 
Authority uſurped by them, as ever was practiſed 
by any Subjects upon their fellow Subjects; which 
cannot be denied to be an apparent Breach of 
that Truſt committed to them, for the better ad- 
miniſtration of the Laws and Juſtice to the King's 
Subjects. | 

The Parts of their Juſtification are theſe : 

(1.) A Cuſtom, that Time out of Mind, there 
have been publick Markets within the City. 

(2.) They make Title to theſe publick Markets 
by Preſcription, but claim not any Toll of com- 
mon Right belonging to theſe Markets. 

So that both upon the Cuſtom alledged, and 
Preſcription made, the Court cannot otherwiſe 
intend but they were free Markets, as in truth 
they were. Then they alledge a Cuſtom, that 
Time out of Mind, they uſed at their Charge 


to provide Places where the Markets were W 
| tal. 
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Stalls and Stations, and other Accommodations for 
the Market People, and Surveyors, and other Of- 
ficers, for the better Government of the Market 
People; and did cleanſe and were bound to 
cleanſe the Market- places. And for 3 
their Charges for all the time aforeſaid, they 

and uſed to have diverſa rationabilia Tolneta, Ra- 
tas, frve denariorum ſummas, of all Perſons com- 
ing to the Market, for Stalls, Stations, and o- 
ther Accommodations for the ſelling of their Pro- 
viſions. Although they received Monies time 
out of mind, and until the By-laws, they can- 
not tell what theſe Sums were, nor what to call 
them, whether Tolls, Rates, or Sums of Money. 
Tolls they could not be, that is admitted of all 
Hands, becauſe againſt common Right, and to 
be paid upon entry into the Market, whether 


ſold, or not. They do not intitle themſelves ſo . 


much as to Picage or Stallage ; for they make 
no Title to the Land where the Markets have 
been, or are held. And we all know, that before 
the Act of Parliament provided at the Publick 
Charge fit Places, and ſettled them upon a pub- 


lick Truſt for Market People, what Proviſion 


was made of Places by the City, viz, in the Pub- 
lick Streets, where there ever was a Free 
for Proviſions, as would have been made evi- 
dent, had the City tendred a ſufficient Iſſue. Be- 
ſides, the Sums charged in the Replication can 
neither be of Picage or Stallage ; but laid upon 
Goods brought within the „whether the 
Vender made uſe of any Stall, or Breaking of the 
Ground, or no. Neither is it averred in this 
Plea, or by any Words of Reference can it be in- 
ferred, that the Sums in the Replication are the 
ſame with thoſe they claim; they claim only by 
cuſtom rationabilia Tolneta, Ratas, ſroe | 
Summas. 
(.) Mr. Recorder would juſtify this Plea,that ſuch 
a general Claim, with an Averment that they are 
reaſonable, is a ſufficient Juſtification of parti 
lar Charges, which are againſt common Right ; 
and inſiſted upon the Claiin of the City of Lon- 
don of the Water - Bailiff's Office, with the Fees 
thereto belonging; and the Caſe of Maidenhead 
in Palmer's | = 2hy of the Market, with the 
Toll thereto belonging. Theſe Precedents an- 
ſwer themſelves, there was no icular Charge 
for-the Toll or Fees, but what is charged particu- 
larly is anſwered ; beſides, the Toll and Fees are 
claimed of common Right, as belonging to the 
Market and Office. In Maidenhead's the 
Judges agreed, that Toll according to common 
Right might be granted by general Words; but 
Toll againft common Right could not, nor be 
preſcribed for but in certainty, In that Caſe re- 
ported by my Lord Hales, Franchiſe, pl. 11, the 
Difference is eſly taken; and the Authorities 
cited of 9 H. 6. 45. 11 H. 6. 14. Fit. Avowry 
126, Thar Demands againſt common Right 
ought to be preſcribed for in certainty ; and the 
Authorities produced by Mr. Recorder in the 
Lord Cobbam's Caſe, 1 Len. 218, Hickman's Caſe, 
2 Roll. Abridg. 125. and Roll, 2, Abridg. 265, 
The Caſe of Dublin for Keyage or Cranage, ſo the 
Caſe of Hill and Hawks, and the Bell-Man of 
Litchfield, prove it. No Man queſtions but Ci- 
ties and Boroughs, upon good Conſideration, may 
reſcribe for Sums of Money againſt common 
ight ; and may preſcribe for an apt Remedy 
for Recovery of ſuch Sums ; but all the Authori- 
ties prove it mult be preſcribed for in certainty, that 


the Court may judge of the Reaſonablenefs of it. 
And whoever claims againſt common Right, muſt 
make out his Demand, both in certainty, and that 
it is reaſonable ; it is otherwiſe, where | 
Copyhold 


(4.) The next of the Juſtification is, that 


(5.) They ſer forth a Cuſtom for this Common 


Council to make Laws for the 
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in its ignification, it ſignifieth 

of Parliament, have their Name. 
neral Rates ſet by the Parliament 
Counties are ſometimes called ſſments, 
thoſe intruſted with dividing the 
the ſeveral parcels upon the Inhabitants, 
led Aſſeſſors. In which of — 
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certuudinem ponere, and to have ſome 
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and inſiſt only upon their Preſcription generally ty of the Caſe of Maidenhead, that Toll is not in- 
alledged. Now, if taken in this ſenſe, the Clauſe cident to a Market. This Impoſition is wholly 
is wholly inſenſible and incertain, becauſe the foreign to the Markets, which muſt be intended 
Tolls, Rates, or Sums of Money to be paid, are Free-Markets, wherein all the King's Subjects 
not referred to any former Law that impoſed have Right to ſell and buy, diſcharged of Toll, 
them ; they do not ſo much as refer to the Pre- which ſhall be intended to have its commence- 
ſcription, and the Sums claimed thereby; but the ment by Erection, not by Grant to any Perſon, 
Clauſe is independent and abſolute of it ſelf. which the King may do in caſes of Fairs and 
Neither can the Court now intend it to refer to Markets, Or if they be granted to any Per- 

- thoſe Sums claimed, becauſe we W have ſo ſon, if without Tolls; ſuch Grants are upon Truſt, 


intended it; and therefore took an apt Traverſe; for benefit of the King's Subjects to buy and 
but the City waved it in their Rebutter}; and they fell in; and the Grantee intruſted with the Rule 
do lie under this Dilemma, that either it muſt be and good Government thereof, for the benefit 
ſo intended, and then being traverſed and waved of others. Beſides, the ſeizing of the Markets 
by them, the Iſſue muſt be taken againſt them; or is no Puniſhment of the Corporation, but of 
it cannot be ſo intended, and then the Cuſtom is all the King's Subjects, who are the Perſons op- 
incertain and inſenſible. And it cannot be intend- 2 and whoſe Rights are invaded by this 
: ce ed by the Court for levying of Money by a new Impoſition. The Oppreſſion is by the Corpora- 
Impoſition for the private Advantage of the Ci- tion, and by an Authority they claim over the 
ty; that (as I have ſhewn) would be againſt Law, King's Subjects, to lay an Impoſition upon their 
and is contrary to the Preſcription they have made, Goods, and to levy it by Force; which is an A- 
and would vitiate their Plea, by claiming the buſe of the Power the Law hath intruſted them 
Thing by Preſcription, and by a new Law. with, and a Miſuſer of the Franchiſe to Op- 
(6.) They ſet forth a By-law, which imports a preſſion. To forfeit the Sums exacted and levied 
new Impoſition throughout, of ſeveral Sums to is idle, and no Puniſhment ; for they never had 
be paid to the Mayor, Citizens, and Commo- Right to them, and ſo no Right can be forfeited. 
nalty ; and they provide a new Remedy, that In the Caſe of Maidenhead, where a reaſonable 
the Refuſer ſhall be removed out of the Mar- Toll was granted, they had a Right to Toll, 
ket. They aver indeed, the Sums are reaſon- which may be forfeited by Abuſer, in taking an 
able; but ſet out no Fact upon which the unreaſonable Toll; but where there is no Right 
Court may any ways judge they are ſo; which are to take any Thing, there is no Right to be for- 
incumbent upon him that will claim any thing feired, but that Right by colour whereof the 
againſt the common Right. They do not ſo Extortion or Oppreſſion is committed. If an 
much as aver, that the Mayor, Citizens, and Officer, by colour of his Office, | 
Commonalty laid out one Penny out of their oppreſs, the Office is forfeited, or , Quo War- 
Revenue, for providing the Markets and Stalls, the Officer may be fined; the rantor. 
or what other Stations or Accommodations they Caſes were cited by Mr. Solici- 
furniſhed the Market People with, ſo as to give tor. The Levying of two Shillings for the 
the leaſt Support to this extraordinary By-law. Penalty of breaking the Afſize, forfeited the 
Es | And this Averment was induſtriouſly left out, View of Frankpledge. Uling of falſe Weights 
| leſt Iſſue might be taken upon it; and ſufficient- and Meaſures forfeited the Franchiſe of Eveſbam. 
| ly proved, that both the Places, Stalls, and Con- And generally, whatever is an apparent Breach 
| veniencies, were provided for out of the pub- of good Government, wherewith every Franchiſe 
| lick Monies granted by Parliament, in Truſt for is intruſted, will in point of Right between the 
= - all the King's Subjects coming to the Market, King and the Franchiſe amount to a Forfeiture ; 
B ' ,, as we. have ſet out in our Surrejoinder, Then it becauſe it is a Breach of publick Truſt repoſed 
| | Vould have evidently appeared, that this By-law in them by Law. | | 
= | was not only in Breach of the Common Law 2. I ſhall conclude with the laſt Branch of the 
| Truſt repoſed in them for good Government; Crimes laid to their Charge : 
| but in Breach of that Truſt repoſed in them by For invading the King's Prerogative, and pub- 
| Act of Parliament, For all the King's Subjects, lickly libelling of him, and his Publick Acts to 
2 and theſe publick Monies received and laid out the People. = Þ 
upon that Truſt, are made the Conſideration to The Replication chargeth the ſeveral Facts thus: 
ground the Subjects Oppreſſions upon by this (1.) That the Mayor, Citizens, and Commo- 
By-law. Though they laid out not one Penny, as nalty, in Common Council aſſembled, maliciouſly, 
appears to the Court, yet they acknowledge to adviſedly, and ſeditiouſly, and without any law- 
8 have received all the Money to their own Uſe; ful Authority, took upon them to cenſure the 
and their Juſtification failing, it muſt be in- King, and the Prorogation of Parliament made 
| tended, they did it in ſuch manner as is ſet out by the King. \ 3 
3 in the Replication, which chargeth the higheſt. (2. ) That they gave their Suffrages, and ordered 
=. Oppreſſion that can be poſſibly committed by a Petition ſhould be preſented to the King, in the 
| ' Subjects upon Subjects, and is deſtructive of com- Name of the Mayor, Aldermen, and Commo- 
= | mon Juſtice and good Government. It is likewiſe nalty, containing the ſcandalous Matter alledged. 
1 as great an Uſurpation upon the Crown, to lay (3.) That they maliciouſly, adviſedly, and ſediti- 
| | Taxes upon the King's Subjects without his Autho- ouſly, and to the intent the ſaid Petition ſhould 
3 rity, and openly and avowedly to juſtify it. How be diſperſed and made publick, to perſuade them, 
| much ſuperior this Offence is to thoſe, whereup- that the King e Prorogation had obſtructed | 
on Inſtances of Seizure have been given, I leave the publick Juſtice of the Kingdom, and to ſtir 
| to the Obſervation of the Court. Their reply, that them up to a Diſlike of the King's Perſon and Go- | 
SE the Toll only can be forfeited, or at moſt the Mar- vernment, and to diſturb the Peace of the King- 
kets, can weigh little. That the Markets cannot be dom; did order the ſaid Petition ( aining 


>. forfeited, Mr. Recorder admits upon the Authori- the ſaid ſcandalous Matter) to be p mo 77 
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(4.) They afterwards maliciouſly, adviſedly, and 


ſeditiouſly, and to the Inrent that the Petition 
ſhould be diſperſed and publiſhed among the 
King's Subjects, to aliene and withdraw their Af- 
fections from the King and his Government, did 

rint, and cauſe to be printed and publiſhed the 
Rid Petition, in Contempt and Scandal of the 
King and his Government, and to the promoting 
and exciting of Sedition and Diſturbance of the 
Peace within this Kingdom. 

Theſe Crimes, at Common Law, were contra 
Pacem, and puniſhable by Fine and Impriſonment 
in particular Subjects; where committed by Per- 
ſons in publick Office, or intruſted with Govern- 
ment and Preſervation of the Peace, they are of 
a deeper dye. In the Title of the Statute, 13 Car. 2. 
cap. 1. for Preſervation of the King's Perſon and 
Government, they are called ſeditious Practices 
and Attempts ; for prevention whereof that 
Law provides, That if any Perſon or Perſons ſball 
maliciouſly and adviſedly (by Writing or Printing) 
expreſs, publiſh, or declare any Words, Sentence, or 
Thing, to incite or flir up the People to hatred or 
Diſlike of the Perſon of his Majeſty, or the eſta» 
bliſhed Government ; ſuch Perſon is made incapable 
of any Office or Place of Truſt, and to be further 
puniſhed, according to the Common Law and Sta- 

tutes in ſuch Caſes, 
This Law takes Notice, they were Crimes at 

Common Law, and puniſhable as ſeditious Prac- 
tices, Sir James Bagg's Caſe allows Conſpiracies 
and ignominious Crimes to be Cauſes of Disfran- 
chiſement much more a Conſpiracy of all 
the Members to libel the Government, and 
alineate the Affections of the People from their 
Prince. | 

Now what Anſwer do they give to theſe Charges 
in either Rejoinder ? 

To the firſt and laſt they give none at all, 
they ſhew no Authority for them in Common 
Council to debate, deliberate upon, and to de- 
termine of Prorogations of Parliaments by the 
King, or the Conſequences thereof, which are 
inter ardua Regni, and not to be treated of but 
by the King's Writ: They are not of the King's 
and Kingdom's Common Council, but intruſted 
to adviſe in Affairs of the City, and ne ſutor 
ultra crepidam, They are charged to have done 
this adviſedly, ſeditiouſly, and without any Autho- 
* and it is charged precedent to the Petition. 

o the fourth for Printing or Publiſhing of 
it, to the Intent that it ſhould be diſperſed a- 
mongſt the King's Subjects, to aliene and with- 
draw their Affections from the King, laid to be 
13 Jan. 32 Car. 2. they ſay it was printed by 
Samuel Roycroft, by the Mayor's Appointment 
Quæ quidem Pelitio & Tmprefl ſunt eadem Petitio, 
Impreſſio, & Publicatio, in the Replication men- 
tioned : And traverſe, Ab/que hoc quod aliqua 
Petilio concern? Prorogationem pred” fatP, ordinat”, 
2 fic impreſſ. fuit aliter, vel alio modo quam; 

ut do not add vel alio tempore. In which reſpect 
this Plea is ſtronger than the former, to involve 
the City in the Guilt. | 

Then they own the Petition was voted and or- 
dered to be preferred and printed nemine con- 
tradicente, to = ſure to leave not one Citizen out 
of the Guilt ; but they do aver, the Printing was 
to undeceive their fellow Citizens, whereas the 
Charge is, that it was to deceive them. The 
whole Plea amounts but to the General Iſſue, ad- 
mitting the Petition it ſelf were juſtifiable, and 

VOL. IV, | 


the making of the Petition lawful. Many things 
in themſelves are lawful, yet if done with an 
evil Intent, and for an evil + become un- 
lawful and criminal, and u ot Guilty, Proof 
mult be made of the evil Intent z where the 
Thing it {elf is unlawful, there needs no other 
Proof. To lie under an Hedge on 

Shuters-Hill is lawful! ; but to lie 
there in 7 kill DING: is 
unlawful, imports 0 
lay Wool near the Sea Side islawful; A 
but laying it there with an Intent to 

export it, is criminal, and forfeits the Wool, And 
it is not good in Pleading to anſwer ſuch Iutent 
with contrary Averments ; but where the Intent 
is Subſtance, it muſt be traverſed or denied ſpe» 
cially, otherwiſe the Plea amounts to but the ge» 
971 — This manner of — 1 — 

uſtification, proves one eſpecial Ingredient 

the Charge 3 88 was done advi/ate. 


and many Occurrences deliberated upon, and re- 
29 „ all ——— — 
may judge, whether not Reaſon 
for what they did. hoy de cage » that 
their whole Hiſtory taken together are no ſuffi» 
cient Conſiderations for any Subjects to agree or 
order any Petition to be — and printed, to 
ſtir up the Subjects to a diſlike of the Kings Per 
ſon and Government, which | upon 


T 


i 


them, and not anſwered ; the C 
the Fact to be done maliciouſ 


1 


ouſly. But the Words of the Petition are in 
themſelves ſcandalous to the King and Govern- 
ment. Petitioning is lawful, and the City of Low 


don have often petitioned the 


1 
F 


ceptation, and obſerved a Decorum becom- 
ing Subjects, both in the Matter and Manner of 
their Petitions z they uſed iſe or meddle 


in matters of State, but 
they confined themſelves to 
City. They never before, 
rp 4 the King's Acts of 
of the Proſecution of publick Juſti 

The Words of the Petition are, Nur Peti- 
tioners were extremely ſurprized at the late Prove» 
gation, whereby the _ — of the public 
tice of the Kingdom, the making the Proviſions 
neceſſary for the Preſervation of Majeſty, and 
our Proteſtant Subjefts, bath raiſed an Interruption, 

o delay, interru 
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pt, or deny Juſtice, ſpoken of 
any P intruſted with the Adminiſtration of 
Juſtice, and ſpoken of him in Point of his Truſt, 
always imports Scandal ; in the Caſe of the com- 
. By neceſſarily import 
ne in common Parlance 


mon iſtrates, 


but Interruption imports ſome Act, 
tice is ſtopped ; but both are i 
of Juſtice, as Denial is an abſolute Stop of Juſtice. 
Nulli negabimus aut differemus Fuſtitiam, are not 
only the Words, but the Duty of every Ki 
To ſay or publiſh of, ares 6 Hog 
Point of the one i haps and a 
Point of as high Truſt as any is, that of the Pro- 
rogation of Parliaments, that he hath i 
21... 
3 


dom, imports the greateſt Scandal imaginable. For 
it was more of the King's Duty than of either 
Houſes of Parliament, to promote the Proſecution 
of publick Juſtice, eſpecially in the Caſes ſet forth, 
which ſo nearly concerned his Perſon; and therefore 
the charging of the King with the Interruption 
of that Juſtice, is of greater Imputation to the 
King; and the more Inſtances they give, it is an 
Aggravation of their Crime, by charging the 
King with interrupting the publick Juſtice in all 
theſe Inſtances. And there is as much Venom 
concealed in as few Words, as ever I met with. 
Tacitus did never outdo the Penner of that Peti- 
tion, whereby all the principal Attributes, the 
Law makes neceſſary for Princes, are impeached 
at once, both the Judgment, Mercy, and Wil- 
dom of the King. The Interruption of the pub- 


lick Juſtice reflects upon his Juſtice in a high 


manner. The Interruption of the Means of his 
own Preſervation, beſides his Juſtice, reflects up- 
on his Wiſdom; that the King ſhould not take 
care thereof, or did not foreſee the Danger he put 
himſelf into, by the Prorogation. The Interrup- 
tion of the Means for the Preſervation of his 
Proteſtant Subjects, impeacheth his Mercy too, 
and chargeth the King with Cruelty to his Sub- 
jects, in taking no better Care for their Preſerva- 
tion, when under ſuch imminent Dangers ; with a 
ſecret Inſinuation, that as he had ſtopped Juſtice 
againſt his Popiſh Subjects, ſo he was regardleſs 
of the Preſervation of his Proteſtant Subjects. 
What greater Malice could be incloſed in a 
Nutſhell ? If Words were dubious and of a dou- 
ble Signification, and might be taken in a good 
penſe as well as bad, they ought not to be pub- 


| liſhed by Subjects of their Prince; and when 


charged to be ſpoken or publiſhed in the worſt 
Senſe, to withdraw the Subjects Affections from 
their Prince, the Court cannot intend them 
ſpoken in any other Senſe; that muſt appear upon 
the Evidence, which cannot be in this Caſe, be- 
cauſe they have not pleaded the General Iſſue, 
nor traverſed that Point. But here the Words 
can bear no other Senſe, but a direct Scandal to 
the King and his Government, in the Point of 
Prorogation of Parliaments. That the City ſo 
underſtood them is evident by the Petition, in 
that very Clauſe, where they ſay, they were ex- 
treamly ſurprized at the late Prorogation. Why 
ſhould they be ſurprized ? If the King had done 
nothing thereby, but what was juſt and good for 
his People, they had often taſted of his Good- 
neſs, and could not be ſurprized at that. It muſt 
then be ſome very ill thing in the Prorogation, 
that ſo extreamly ſurprized them, and filled them 
with ſuch Terrors, as throughout the Petition 
they expreſs. And they diſcover their Minds 
plainly, that the Effects of the Prorogation were 
the Cauſes of their Surpriſal, viz, The Interrup- 
tion of the Proſecution of the publick Juſtice of 
the Kingdom, and of making the neceſſary Pro- 
viſions for the Preſervation of the King and his 
Proteſtant Subjects; and in the next Paragraph 
they explain themſelves further, and call that a 
Delay, which before they called an Interruption; 
that they were even impatient of the leaſt De- 
lay, of the long hoped for Security, whilſt they 
ſee the King's Life invaded, and the true Reli- 
gion undermined, and their Families and inno- 
cent Poſterity likely to be ſubjected to Blood, 
Confuſion, and Ruin. The panick Fear, and 


diſmal Conſequences, are charged upon the Pro- 
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rogation. And to what other Purpoſe do they 
publiſh this ſevere Sentence upon the Proroga- 
tion, with their diſmal] Fears, but ro affrighten 
the King's Subjects, and beget the like Fears in 
them ? The natural Conſequence whereof is to 
withdraw their Affection: Oderunt quem metuerunt 
Populi, | | 

Mr. Recorder, though he could not produce one 
Authority, that to interrupt publick Juſtice, was e- 
ver uſed in a good or juſtifiable Senſe; yet endeavours 
to evadethe Scandal of the Words by proper Anſwers. 

That theſe Words are not ſpoken of the 
King, but of the Prorogation, as Conſequences 
of it. Is not this Quibling ? The Prorogation is 
only the King's Act of proroguing the High 
Court of Parliament. And to charge the Acts of 


a King, or other ſubordinate Magiſtrate in execu- 
tion of his Office, with Injuſtice, Folly, or Inſa- 


nity, is the ſame thing as to charge the Perſons 
themſelves. | 

No, faith Mr. Recorder, unleſs the Action 
had been charged to have been done with ſuch In- 
tention ; but they do not charge the King : And 
that it is ſo explained in another part of the Pe- 
tition, by ſaying, But that which ſport them a- 
gainſt Deſpair, 1s the Hopes they derive from your 
Majeſty's Goodneſs, that your Intention was, by 
this Prorogation, to make way for your better Con- 
currence with the Counſel of your Parliament. E- 
vil Intention may make an Act, otherwiſe good, 
to be bad and againſt Law, by Intendment of 
Law; the Intention is evil, and the Perſon an- 
ſwerable for all the Conſequences thereof, If a 
Man throw a great Stone over the Wall, and a 
Perſon is killed, the Law adjudgeth it Murder : 
He cannot juſtify it by averring he had another 
Intention. So in the matter of Scandal, if an un- 
lawful Act or Crime, which purports Scandal, 
be charged upon a Perſon, it 1s no Juſtification, 
or Excuſe, to aver he did not charge the Per- 
ſon, nor his Acts, with doing it with an evil In- 
tent; but as the Law ſupplies Malice in the Cri- 
minal, where the Act is unlawful, ſo it intends 
Malice in the Libeller, in a matter which in it 
ſelf imports Scandal. Several Caſes may be put 
to this purpoſe. To charge the | 
Wife with poiſoning her Husband, is Roll. Ab. 7r. 
actionable, though not alledged done 
voluntarily, or with an intent to kill; the Law 
intends it. In this Caſe they charge that the King 
by his Prorogation interrupted the publick Juſtice 
of the Kingdom, and with the diſmal conſequen- 
ces, which in their Judgment would follow there- 
upon, and publiſh this to affrighten the whole 
Kingdom; and that they were near deſpairing of 
their Safety, but hoped his Majeſty did likewiſe 
intend by the Prorogation to make way for his 
better Concurrence with the Counſel of his Par- 
liament. A pretty Complement for ſo infamous 


a charge; and if it import any thing, it is a 


further Reflection upon the King, that he had 
not before concurred with the Counſel of his 

Parliament. But to fix the matter home, Mr. 
Recorder in the laſt place juſtifies this Libel from 

the truth of the Fact, that the publick Juſtice of 
the Kingdom, and finding out means for Preſer- 
vation of the King and his Subjects, had received 
an Interruption by the Prorogation. This touch- 
eth to the quick, and is more than the City have 
averred in all their Pleadings; they have nakedly 
repreſented their ſeveral Facts, precedent to the 


Petition; and leave it to the Court to judge, 
| whether 


whether there be ſufficientto juſtify them, to make 
and publiſh ſuch a Petition. But to aver it to be 
true, is to equal the Crime of the Petition, in 
charging the Prorogation with the Interruption 
of the publick Juſtice. But Thope, upon better 
Conſideration, he will change his Opinion, and 
likewiſe upon the Inferrence he made, that if 
true, it is no Scandal to print and publiſh it to 
the King's Subjects; for in both Points he is ap- 
parently miſtaken. Ir is admitted there was a Plot, 
and ſuch Proceedings as are ſer forth againſt 
Delinquents ; and that the King by his Procla- 
mation and in his Speech expreſſed his Senſe of 
the Plot, and preſſed the Parliament to proceed 
to Trial of the Lords in the Tower committed 
for the Plot, and that there are man 
depending in Parliament. And it ſhall be ad- 
mitted, that upon the Prorogation all theſe Pro- 
ceedings were ſtayed, and, if Mr. Recorder pleaſe, 
received an Interruption; and to ſay ſo is true. But 
in this Caſe, if the City had heen of an Opinion, 
that the Parliament, upon the King's Signification of 
his Pleaſure they ſhould proceed to the Trial of 
the Lords, did not make ſuch haſte to try them, 
as the City judged was neceſſary for the Preſer- 
vation of their Lives and Fortunes; and there- 
upon the City ſhould have petitioned the Parlia- 
ment to proceed to the immediate Trial of the 
Lords in the Tower, and thereby charge them, 
that they had delayed them the publick Juſtice 
of the Kingdom, by not proceeding ſooner to 
the Trial of them, according to the King's De- 
fire, Mr. Recorder would not have averred the 
matter of Delay of Juſtice to be true, and there- 
fore no Scandal to the Parliament; but he would 
then have found out the Difference between ſtay- 
ing of Suits, and Proceedings in Courts by he 
proper Judges, and the Delays and Interrup- 
tions of common Juſtice; the latter are unlaw- 
ful and criminal, and againſt the Duty of the 
Judges, but the former upon juſt Grounds are 
lawtul, and many times in Proſecution of com- 
mon Juſtice; and many times to proceed in ſuch 
Caſes would be great Injuſtice either to the Cri- 
minal or the Publick, where the Witneſſes on 
either Side are not ready, or for ſome other 
good Cauſe the Judges put off Cauſes till ano- 
ther time, or adjourn a Court before all the 
Cauſes be tried. No Lawyer can truly ſay, that 
by the putting off the Cauſe, the Proſecution of 
Juſtice hath been interrupted; or will it be any 
juſt Juſtification for him for ſuch Scandal, that 
there were Cauſes depending before the Adjourn- 
ment. The Acts of inferior Magiſtrates are nor 
to be examined, cenſured, and adjudged, much 
leſs ſcandalized by thoſe that are under their Ma- 
giltracy; that would let in Confuſion, and tend to 
the Overthrow of all Goverment, To ſay of a 

uſtice of the Peace, Jou have perverted Juſtice, 
is actionable; Seignior De la Ware and Paulet, 
Trin. 37 El, More 409, 

Mich. 1. Car. 1. Cre. 14. Sir Fobn Iſham 
Yorke ; I have been with Sir John Iſham for Ju- 
ſtice, bug could never yet get any at his Hands but 
Injuſtice. 

Trin. 7. Car. Cro. 223. V. Marſham verſus 
Briggs; Sir William Marſham is but an half-eared 
Juſtice, he will hear but one Side, | 

Mich. 8. Eliz, Rot. 1. Walſh was indicted for 
ſcandalizing one Sir Robert Catline, Chief Juſtice, 
and this Court, by ſayings My Lord Chief Fuſtice 

ca 


is incenſed againſt me unot have Fuſtice, nor 
Vo V. t me, 7 ww 
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or authorizeth the ſtaying of 1 
— — to ſa "ns % 


ſuch Bills oug 


— — not to be examined, ienſt or 
EEG 


whatſoever. 
Houſe of Parliament, and ſo may 
though they have the greateſt ſemblance of 
Benefit; yet this is no denial of Juſtice, nor to 
be ſcandalized under any ſuch Notion : They 
may defer the Conſideration thereof, or enter 
upon other Buſineſs; that is no Delay or Inter- 
ruption of common Juſtice. 
The King may do the like, he may rej 
Bills paſſed by both Houſes, 
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ed with this Power, and it is for 
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withdraw his Peoples Affections from him, and 
that by the joint Counſels of a Corporation, 
there can little Room for a Queſtion remain, but 
they have broken their original Truſt for good 
Government, and miſuſed their Liberty to Li- 
centiouſneſs. How criminal is it for private Sub- 
jects to deliberate of and determine, and publick- 
ly to cenſure the Counſels and Actions of their 
Princes, will appear by the Caſe of Stubs, Mich. 
21 & 22 Eliz. Rot. 3. where the Caſe was, that 
a Treaty of Marriage being on foot between 
the Queen and Duke of Anjou, Fobn Stubs pub- 
liſhed a Book called, The Diſcovery of a gaping 
Gulph, whereinto England is like to fall by another 
French Marriage, containing a Diſſwaſi ve againſt 
the Marriage : And therein amongſt other Things 
chargeth, That this Marriage hath Sin in it ſelf, and 
of it ſelf only, for being againſt the Law of God. 
And in another Place, That it opens all the Ports of 
Foreign Enemies, with ſeveral bad Reflections 
upon the Duke. This Book was delivered by 
Stubs to Hugh Singleton, a Stationer, to print, who 
cauſed it to be printed and publiſhed. They were 
both indicted for it in this Court, and the Indict- 
ment laid to be, with intent to hinder the lawful 
Purpoſe of the Queen and Duke to marry, and 
to animate and ſtir up the Queen's Subjects to Re- 
bellion, and to raiſe Diſcord between the Queen 
and her Subjects, and to ſubvert the good Go- 
vernment of the Kingdom. Upon Not Guilty 
pleaded (for they had not the Confidence to juſ- 
tify ) they were found Guilty, and Judgment 
given for cutting off their right Hands upon the 

Statute 1 Eliz. cap. 6. for libelling the Queen. 
In this Caſe the cenſuring of the Queen's law- 
ful Purpoſes, in a more private Matter than the 
Adminiſtration of her Regal Office, by common 
Subjects not called to adviſe, is a Subverſion of 
good Government within the Kingdom; and the 
publiſning the Effects and Conſequences thereof 
to be ſinful and dangerous to the Kingdom, is 
a libelling of the Queen and her Government 
within the Statute. The cenſuring of the Exer- 
ciſe of the King's lawful Prorogation, and charg- 
ing it with the Interruption of publick Juſtice, is 
of a more dangerous Nature. Every natural Per- 
ſon convicted of this Offence, is by the Statute 
of 13 Car. 2. diſabled for any publick Truſt; the 
Proceeding againſt the natural Perſon could not 
be for want of Proof, it being tranſacted in their 
Council. In this Proceſs againſt the Whole, they 
have confeſſed it with the Aggravations laid. If 
the King paſs not a Bill which the City of Lon- 
don have a mind to, this Rejection of ſuch Bill 
ſhall in print be publiſhed to all his Subjects, to 
be a Denial of Juſtice. If the King reprieve a Ma- 
lefactor, it ſhall be a Delay or Interruption of 
publick Juſtice. To pardon a Malefactor, ſhall 
be a Denial of the publick Juſtice of the Kingdom. 
So that the Tenor whereby the City of London 
hold their Franchiſe, and all their Liberties, will 
be quite changed and altered, without the Aid 
of an Act of Parliament. The City will no 
longer hold all their Liberties from the Crown 
quam diu ſe bene geſſerint, which was their ancient 
Tenure, reſerved by the Crown and the Laws of 
the Land upon their firſt Erection, but will gain 
abſolutum Dominium. And the King ſhall exerciſe 
no juſt Prerogative, but at their good pleaſure; 
otherwiſe they will blaſt him to his People, and 
aliene their Affections from him. I have done with 
the Caſe, I have nothing more to offer. I have 
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at large proved, that the Corporation of London 
is a great Franchiſe and Liberty, I have proved 
that Point of Forfeiture, and their Demeanors 
towards the Crown : they ſtand in the ſame Le- 
vel with other, Cittes and Boroughs, which be 
forfeited and ſeized. I have preſented to the Court 
two ſuperlative Offences, both againſt their Prince 
and their Fellow Subjects, as well can be; where- 
in they have exceeded all other Cities and Boroughs, 
and themſelves too in any former Age. The 
Manner of their Pleading, and Defence at the 
Bar, argue the Diſeaſe to be dangerous and in- 
fectious to other Cities and Boroughs, and of the 
Nature of the Kings-Evil, incurable without the 
King's Hands. I have this Day brought them in 


Judgment before the Court, in order to their 


Cure. Nothing remains for effecting of the 
Cure, but the Judgment of the Court for Seizure 
of the Franchiſe of London into the King's Hands ; 
which I demand for the King. | 

Mr. Attorney General having taken up ſo much 
time, the Court put off the hearing the Counſel for 
the City till another Day, when Mr. Pollexfen 
argued, as follows, | 


N this Caſe, when I conſider the 
: Greatneſs and Conſequence of 
it, That it affects the King, the Parliament, the 
Laws, the very Government under which we have 
lived, this great City of London, and all other 
Corporations and People of England, and their 
Poſterities, for ever, I cannot but be troubled 
that I ſhould be the Man to whoſe Lot it ſhould 
fall to argue it; but that which comforts me is, 
that your Lordſhip and the Court, upon whom 
the Judgment of this great Caſe depends, will 
help out my Defects, and according to what is 
required in the great Places you bear, take care 
and provide, that by your Judgment the ancient 
Government and Laws of this Kingdom receive 
no Damage or Alteration. The King's Counſel 
have on their ſide only ſome general words out 
of old Records of Forfeitures and Seiſures of 
Liberties, which are of uncertain and doubtful 
Senſe ; but there is not on their ſide produced 
any one Precedent, Judgment, or Opinion, to 
maintain the Point in queſtion, viz, That a Cor- 
poration, or Body Politick, ever was determined, 
or diſſolved, or taken away for a Forfeiture : No, 
not in the maddeſt of Times, in the Times of 
Edward the 24. and Richard the 2d. when the 
Tumults and Diſorders were ſo great, that they 
not only ſeized and took away Liberties and 
Franchiſes, but the Lives of Princes, Nobles, 
Judges, Lawyers, and all that ſtood in their 
way : In thoſe times, though they have hunted 
and ſearched with all diligence, not one inſtance 
of a Corporation taken away, or diſſolved by a 
Forfeiture, is cited. So that from hence I hope 
I may fafely conclude, that I argue in this caſe 
for the old and known Laws, as they have been 
ever practiſed through all Ages, and againſt that 


Mr. Pollexfen, 


which never hath been practiſed or known, which 


is a great Incouragement to me, The Pleadings 
being very long, I ſhall only repeat ſo much of 
_ as I uſe, when I come in order to ſpeak of 

I. The firſt thing proper to be ſpoken to is 
the Information it ſelf, and therein I make this 
Queſtion : Whether as to that part thereof that 
chargeth the Corporation with uſurping upon 


themſelves the Being of a Corporation, * 
| that 
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at be properly brought againſt the Body Po- 
3 A 44 or ought — been — ht 
againſt the particular Perſons? I do agree, that 
as to the other things mentioned in the Informa» 
tion, the having Sheriffs, Juſtices, Sc. the In- 
formation is 72 brought againſt the Corpo- 

ration: And I do allo agree, that it may be good 
as to thoſe things, though bad and inſufficient 
as to the charging the Corporation with U- 
ſurpation of their Being, without lawful War- 
rant or Authority. And that I may come ſin- 
gly to this Queſtion, I do put out all the other 
Franchiſes in the Information, and take only what 
concerns this Point; and then the Information, 
as to this Point, chargeth, That the Mayor, Com- 
monalty, and Citizens of Landon, by the ſpace 
ofa Month laſt paſt before the 4 


and claim to have and uſe, without any Warrant or 
Regal Conceſſion, within the City of London, the 


Liberty and Franchiſe following, viz. to be a 
Body Politick Re, Facto, & Nomine, by Name 
of Mayor, and Commonalty, and Citizens, and 
by that Name to plead and be impleaded; which 
Liberty, Privilege, and Franchiſe, the ſame 
Mayor, Commonalty, and Citizens, upon the 
King, by the time aforeſaid, have and yet do u- 
ſarp. This is the Subſtance of the Information 
as to this Point; and, Whether this Information 
thus brought, as to this matter, be ſufficient in 
the Law, upon which a Judgment can be given, 
or ought to have been brought againſt particular 
Perſons, is the Queſtion. I conceive it ought to 
have been brought againſt particular Perſons, and 
is inſufficient as it is, and that no Judgment 
can be given upon it, ſuppoſing the Defendants 
had demurred, or pleaded nothing to it. To 
make out the Inſufficiencies, I deſire to conſider 
what it imports. . 

1. The very bringing the Writ, and exhibit- 
ing the Information againſt the Corporation, 
imports and admits the Mayor, Commonalty, 
and Citizens, to be a Body Politick, capable to 
be ſued and impleaded, reſpondere, & bor —— i 
otherwiſe there is no Defendant, no Perſon in 
Court, againſt whom the Suit is brought. It is 
not enough that the Perſon ſued be a Perſon by 
ſuppoſition, or a pretended Perſon, but none in 
reality. If a Writ or Information be brought a- 
gainſt a Baron and Feme, this muſt admit that 
they are Baron and Feme really and truly; and 
if there be any thing after in the Writ or Infor- 
mation, that ſhews that they are not truly and 
really Baron and Feme, but that they do wrong- 
fully and unduly take upon them to be Baron and 
Feme, when in truth they are not, this would 
be contrariant and repugnant, and abate the Writ 
or Information. The like is ſuppoſed by the 
bringing the Writ or Information againſt the 
Body Politick ; it ſuppoſeth and affirmeth them 
really and truly to be ſuch, and the ſubſequent 
Affirmation that they uſurped ſo to be, and are 
not ſo really, is contrariant and repugnant. 

2. When in the Information it is x ae that 
the Mayor, Commonalty, and Citizens, the Li- 
berty, Privilege, and Franchiſe of being a Body 
Politick Re, Facto, & Nomine, and to be ſued 
and impleaded, upon the King have and yet do 
uſurp 3 to uſurp or do any Act of Neceſſity, 
imports and admits a precedent Exiſtence of 
Perſon that doth uſurp, or do the Act, to the 
Act done. Particular Perſons may uſurp, and 
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have 


take upon themſelves that which up 
& 


Right unto : The Perſons that do the 


F8 


2 


fore exiſt, _ had . — when a Cor- 
oration is ſaid to it of neceſſity muſt be 
up ſed r The ſenſe 
of Uſurpation in a Quo Marrante is the Sub- 
ject's taking upon him Franchiſes without War- 
rant. 

My Lord Cote ſaith, That Uſurpation in the 
Common Law hath two Significations : If. 1. 


277. b. 

1.) The one when a Stranger preſents 
nefice, ny * — 4 and inducted, 

ains t vowſon urpation. 
4 2,) The other * Subject without law- 
ful Warrant doth uſe any Royal Franchiſes, 
is ſaid then to uſurp upon the King. 

So that an Uſurpation ſu 
a Subject or a Perſon 
uſetht f urp. 
a Exiſtence, cannot uſe 
any Franchiſe, cannot The f 
that they uſurp, doth — of — roy, > 
iſtence precedent in the ion, ſuch as can 
uſurp, or act, and therefore this Information is 


inconſiſtent with it ſelf. 


3. But another Reaſon to prove that it ought 
to be againſt particular Perſons, and cannot be 
againſt the Body Politick, is drawn from the 
Judgment that muſt be given upon this Infor- 
mation, if —— for the King. The judg 
ment muſt have two things in it. 

1.) To damn the 228 Quod penitus 
extinguatur & excludatur from being a Corpora- 
tion for the future; for being wrongfully uſurped, 


it cannot be continued : A Judgment to 
Wrong and Uſurpation can never 
Judgment, 

2.) A Fine to the K 
the time paſt, This Judgment ma 
be given, where the Information is 
44 Perſons, ſor uſurping 
be a Corporation, and 
impriſoned ; but this cannot be 
mation is againſt the Body Politick ; 
Judgment the Body Politick is exti 
diſſolved, and no Fine can be i 


which is not : So that hereb 
his Fine, which che particular 
ought to pay, and Law is 


to it ſelf, and the means to the end. 
2 will affirm, that where a Suit 
or 
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Quo Warranto againſt the Bailiffs and Zurgeſſes 
of Stratford, for claiming to be a 


and to have divers Liberties and Franchiſes; there- 

upon a Plea put in, and a Confeſſion of their 
laim by the Kin Attorney P. 2 Kl r. 1. 
The like agai n 
the like Plea and Confeſſion, the very next 
Tran after the Information filed: M. 3 & 4 
. 4. 
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Againſt the Corporation of Horſham, a Plea 
and Confeſſion by the Attorney. H. 14 Zac. r. 37. 
The like againſt the Corporation of Dover, 
but nothing done upon it beſides Plea put in. 
H. 19 Fac. r. 26. : ; 
The like againſt Bath, a Claim put in, and 
confeſſed. H. 20 Fac. 
The like againſt Brackley, and a Noli proſequi. 
H. 20 Fac. r. 58. | 
The like _ Baſton, a Claim put in, and 
confeſſed. T. 3 C. I. r. 22. 
The like againſt New Sarum, Imparlance, and 
nothing more upon it. T. 2 C. I. r. 47. 
The like againſt Bridgport, Claim and Confeſ- 
ſion. T. 6 Car. 1. r. 43. = 
The like againſt Biddeford, a Claim and Noli 
roſegui. M. 2 C. 1. r. 36. | | 
I be like againſt Wiccomb ; they plead them 
ſelves a Corporation by another Name, and tra- 
verſe the Name in the Information ; nothing more 
on the Roll. M. 8 C. 1. r. 42. 
And it is probable there may be more like theſe, 
but if of any authority, they are for me, and not 
againſt me. EE 
1.) For that they all being for claiming other 
Liberties, as well as to be a Corporation, and 
being good and ſufficient as to the other Liber- 
ties and Privileges that the Corporation claims; 
though inſufficient for this of claiming to be a 
Corporation, they muſt be proceeded upon, it 
the Attorney pleaſeth. But is any to be found 
where only the claiming to be a Body Politick, 
and nothing elſe? or if other things queſtioned, 
yet only proceeded in as to this particular of 
_ claiming to be a Body Politick, as in this Caſe ? 
That will be like. 
2.) In all theſe nothing is done; a Claim or 
Plea put in, and that confeſſed, or Non pro/. 
or not proceeded upon to Judgment. Perhaps 
not proceeded in becauſe inſufficient, and ſo are 


Authorities for me : For there being ſo many of 


theſe, which are either Non proſ. or not proceed- 
ed in, perhaps the Reaſon might be, becauſe 
inſufficient in the Law, as to the Corporation, 
and ſo are Authorities for me in this Caſe. But 
one there is found. | 
Quo Warranto verſ. Bailiffs and Burgeſſes of 

New Malton in Yorkſhire; T. 6 Fac. 1. T. 3. Quo 
Warranto they claim divers Liberties, as Courts, 
Markets, and others, and amongſt the reſt, tobe a 
Body Politick. They put in a Plea, and make 
their Claim by Preſcription ; Iſſue is joined, and 
tried by Nis Prius at York, and found againſt the 
Corporation, and a Judgment entred, uod Li- 
 bertat* & PFranchefie predif? in manus Domini Re- 
gis capiantur & ſeifiantur, & quod Bailivi & Bur- 
genſes capiant ad ſatisfaciend' Dom” Reg pro Fine 
ſuo pro Uſur pacion Libertat & Francbeſiæ prædiłt 

There 1s no mention of this Caſe in any Book 
or Report, as far as I can learn; ſo that this 
paſſed _ ſilentio. Next, how can this Judgment 
de good: 
II.] How can that be a right and lawful Judg- 
ment, which ſhall be given for the continuing a 
thing that is by the very Judgment adjudged 

to be unlawfully uſurped, and a Fine for it? It 
is directly oppoſitum in objecto. | 

[2.] How can the Corporation be ſeized into 
the King's Hands? Extinguatur & excludatur is 
Ro gh the - Corporation cannot be in the 


S. | | 
[3-] How could the. Bailiffs and Burgeſſes be 
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fined? when they are vaniſhed and gone, there 
is no 3 in Being 5 that which is laid 
upon a Corporation cannot be levied uno | 
— 5 — | 8 
I have made Inquiry after this Borough of New 
Malton: It is a ſmall Borough, within the Ma- 
nor of the Anceſtors of my , =D Eure; it did 
anciently ſend Burgeſſes to Parliament, but from 
the time of King Ed. 1. to the beginning of the 
Long Parliament, 1640. it ſent none then; up- 
on Petition a Writ was ordered, and they then and 
ever ſince have choſen Burgeſſes: My Lord Eure 
being Lord of the Manor, and offended with \ 
them, did proſecute this Qu Warranto, and they 
having neither Lands, Revenues, or Eſtates to 
defend themſelves, he eaſily prevailed, they ne- 
ver in truth being incorporate, nor having any 
Charter. But that which I give for Anſwer to 
theſe Precedents 1s, | 
I.] They are all, where not only the Being of 
the Corporation, but alſo divers other Liberties 
were in queſtion ; ſo that the Informations were 
good in Part, and not worth the while to que- 
ſition whether good, as to that Part of their be- 


ing a Corporation. The Fine upon them for 


uſurping the other Liberties, would have been 
more than they could bear or pay. 

2.] That this is but one Judgment, and in a 
Caſe of a ſmall Borough, and that Judgment, as 
entred, not agreeable, but inconſiſtent with the 
Rules of Law or Reaſon. The Body Politick 
could not be ſeized into the King's Hands; but 
whenever a Judgment is given for the King, for 
Liberty which is uſurped, or extin& in the Crown, 
the Judgment muſt be quod extinguatur, and that 
the Perſon that claimed them deinceps Libertat 
& Francbeſiis predict nullatenus intromittat', ſed ab 
uſu earund amodo omnino ceſſat; quodque the Per- 
ſon that uſed them, pro uſurpacion Libertat® & 
Franch* preditt* ſuper Dominum Regem capiat' ad 
reſpondendum dictꝰ Dom* Reg de Fine ſuo pro Uſur- 
patione Libertat. & Franch. predif, That this is 
the Form, C. En. 559. a 537. 527. b. 

3.] That this Judgment of New Malton paſſed 
ſub ſilentio; for there is no mention of it in any 
Book, nor doth it appear that ever the Queſtion 
was moved or f And for Precedents in 
Matters of Practice and Proceſs, they are of Au- 
thority; but in Point of Law, unleſs they have 
been upon Debate, are of little Authority to 
prove what the Law is. Rep. 4. 94. Slade's Caſe, 
1 

But on the contrary, all the Precedents that 
are in any printed Books of Informations, were 
brought to queſtion, Whether Body Politick, or 
not, are againſt particular Perſons by Name: 

Againſt Cbriſtopber Helden, and others, C. En. 
527. Pal. . fo. 

Quo Warranto againſt Cuſack, and others, 
Rol. 2. r. 113, 115. 

Quo Warranto againſt the Virginia Company 
was brought againſt Nie? Farder, and others, 
Quo Warranto they claimed to be a Corporation. 
Rol. 2. 455, Some of them pleaded inſufficient- 
If, upon which there was a Demurr, and a - 

ion, How the Judgment ſhould be entered ? 
for that the Maſter and chief of the Company 
were left out of the Qu Warranto, By which 
it appears, that it ought to be brought againſt 


the Maſter, and particular Members by Name. 


Next, for the expreſs Authorities in this Caſe, 


to prove it cannot be againſt the r 
0ts 
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Rol. Rep. 2. 15. is expreſs, That if a Quo War- 
ranto be brought to diſſolve a Corporation, the 
Writ ought to be brought againſt the particular 
Perſons; for the Writ ſuppoſeth that it is no Cor- 
poration. The Difference there taken, when the 
Attorney General ſuppoſeth the Defendant to be 
a Corporation, otherwiſe when he queſtions them 
as Inhabitants of a Vill, then they ought to en- 
able themſelves, they muſt then ſhew themſelves 
a Corporation, alſo prove it. | 

My Lord Hales, in his Common Place Book 
in Lincolns Inn Library, fel. 168. ſaith thus: 
Nota, ſe. Quo Warrants ſoit port pur uſurper de une 

Cor poration ſerra port verſ. particular Perſons, quia 
in diſafſirmance del Corporation, & TFudgment 
ſerra donne que ſerra ouſte ; mes ſi le Quo Warran- 

10 foit port pur Liberties claim. per Corporation, 

ſerra port verſ. le Corporation. This is poſitive, 

This, if it were only my Lord Haless Judg- 
ment were of no little l but I thin 
it is a Report taken upon the Caſe of the 2yo 

Warrantoagainſt Cuſack and others. But Mr. Attor- 
ney finding, as I believe, all the Precedents to 
be againſt him ( For in them all there are either 
non Proſ. or no Proceeding to Judgment, the 
Cauſes whereof, or at leaſt ſome of them, pro- 
bably might be the Inſufficiencies of theſe In- 
formations) and finding alſo the Authorities in 
Print, which have been cited to be all againſt 
him, and none for him, endeavoured to main- 
tain the Information as brought not againſt the 
Corporation, but againſt the Citizens or Inhabi- 
tants of the City in their natural Capacities, and 
to that purpoſe cited the Caſe, C. En. 537. of a 
Quo Warrants againſt the Inhabitants of a Village, 
Qu Warranto they claimed to be a Body Poli- 
tick; and argued, That a Quo Warrant lies 
againſt the Cives of ſuch a City, or Burgenſes or 
Tenants. This ſeems to be rather a ſudden Con- 
ceit, and altogether undigeſted, and not well 

. conſidered. But in anſwer thereunto, and to prove 

that this Writ is brought againſt the Defendants 
as 2 Corporation, and cannot legally be taken in 
any other Caſe ; if a Mayor and Commonalty 
plead that they are ſeized in Fee, they need not 
ſay in Right of their Corporation, the Name 
ſhews them to be a Corporation, it need not be 
alledged, Leo. 1. 153. An Action there brought 
by the Guardians and Fellowſhip of Weavers ; the 

Book faith, That they need not; ſet themſelves 
out to be incorporate, the Name ſhews it; ſo of 
Cities, ſaith the Book, Hob. 211. So then, when 
the Writ is brought againſt a Mayor and Com- 
monalty, or Mayor, Commonalty and Citizens, the 
Law takes notice of them to be a Corporation, and 
the Writ againſt them as ſuch ; the Name ſhews it. 
But againſt Inhabitants of a Village, a Writ brought 
by that Name, that cannot be taken to be othert 
Inhabitants, the Name ſo ſhews it; and in ſuch 
Caſe, ſome of the Inhabitants, by Name ( viz.) 
A. and B. appear in Perſon, in their own, and 
Names of the reſt of the Inhabitants, and plead, 
and are Defendants, Co. En. 537. So did they, 
as appears in that Precedent, No Appearance 
ever was of Inhabitants in other manner. Bur in 
this Caſe here are no Perſons that do appear by 
Name, but the Corporation appear, and make an 
Attorney under their Common Seal, The Cor- 
poration, and no particular Perſons, are the De- 
fendants before you, or elſe you have no De- 
fendants before you ; for there is none appearing 
in Perſon, here is no Defendant, nor none as 


gainſt whom you can give Judgment ; but all 
the whole no body. 
— ar- 


So that if we ſhould admit, as Mr. Attorney 
ues, That this Information is not broug 

Corporation; then there can be no 
ment 75 want of 1 * f wy 
natural cities; you m ve it agai 
Cornea or no body. A Mayor cannot 
but where there is a Co ion 3; therefore thi 
Notion is impoſſible, as I conceive. So that i 
there were nothing elſe in the Cafe, if the 
formation be ill brought, they can have no] 
ment againſt us. 

IT. But admit that the Information as to 
Point be ſufficient, then I to 
the other Parts of this Caſe ; the Plea : That 
contains the Defendants Title ( viz.) That the 
is a Corporation time out of mind, and many 
Confirmations by Acts of Parliament and Char- 
ters. Ir is not denied, but that the Title made 
by the Plea is good 

But next the Replication, that contains, 

1, An Ifue upon the Preſcription ( viz. ) 
That the Citizens of London have not been ume 
out of mind a Corporation by Name of Mayor, 
Commonalty, and Citizens, Cc. 

2. A pleading over, That the Mayor, and 
Commonalty, and Citizens taking u them 
( aſſumentes ſuper ſe ) to be a Body ick, and 
to have Power to make By-laws. 

1.) Colore inde, but for their private 
contra fiduciam per Dominum Regem & Leges bujus 
Regni in them repoſed, took upon raiſe 
Money upon the _ Subjects by Colour of an 
Ordinance by them de facto made, and in Proſe- 
cution of this uſurped Power, the Mayor, Com- 
monalty, and Citizens, in their Common Council 
aſſembled, publiſhed a Law for levying Money 
upon the _—_ Subjects that came to the Markets 
within the City, 17 Septemb. 26 Car. 2, ( viz. ) 
De qualibet Perſona, for every Horſe Load of 
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Provifions brought into any ick Market with- 
in the City to be ſold, 2 d. a e 
of Proviſion, 1 d. a Day, for every load 


three Horſes, 4 


Pays he ſhould be — 2 from his Place 
ec: 


drawn with not more than a 


2.) And farther, That whereas there was a Seſ- 
ſion of Parliament holden 21 O#ob. 32 C. 2. and 
continued till the 10th of Fan. 82. and then by the 
King prorogued to the 200b of that inſtant Ja- 
nuary ; the Mayor, Commonalty and Citizens, 
Fan. 13. in their Common Council aſſembled, 
malitioſe, adviſate, & ſeditioſe, abſque legali Autho- 
ritate, in ſe aſſumpſerunt ad cenſendum & judican- 
dum diff Regem nunc, & Prorogationem Par- 
liamenti, by the King prorogued ; and in the ſame 
Common Council, /ota & Suffragia ſua dederunt 
& ordinaverunt, That a Petition /ub nomine the 
Mayor, Aldermen, and Commons of the City of 
London, in Common Council aſſembled, to the 
King ſhould be exhibited : In which Pention it 
was contained, That by that Prorogat 


ion the Pro- 
ſecution of the publick Juſtice of this 
and the making neceſſary Proviſion for the 
ſervation of the King, and his Proteſtant 
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Mayor, Commonalty, and Citizens, in the ſame 
Common Council, did unlawfully, malitio/e, advi- 
ſate, & ſeditioſe, with Intent that the ſame Peti- 
tion might be publiſhed and diſperſed among the 
King's Subjects, to induce in them an Opinion, 
that the King had by that Prorogation obſtructed 
the publick Juſtice, and to incite Hatred againſt 
the King's Perſon. and Government, and to di- 
ſturb the Peace, did order that Petition, con- 
taining the ſaid ſcandalous Matter, to be printed, 
and thereupon to thoſe ill Ends and Purpoſes 
they cauſed it to be 2 and publiſned: By 
which the Mayor, Commonalty, and Citizens, 
the aforeſaid Liberty and Franchiſe of being a 
Body Politick forisfecerunt, and after, by the 
rime in the Information, have and yet do uſurp 
If. 

Before I come to the Matter, I would ſpeak to 
the Pleading herein, and in the ſubſequent Sur- 
rejoinder: And for the Pleading in it, I think 
it is as ſingular and unprecedented as the Matter 
of it is. This Replication, ſuppoſing the Matter 
had been the Act of the Body Politick, and good 
and ſufficient, yet, as pleaded, is inſufficient, and 
not warrantable by any Law or Practice ever 
known. It contains, 

1. An Iſſue, viz, no Corporation time out of 
Mind. | 

2. Two Cauſes of Forfeiture of the Corpora- 
tion, admitting they once were a Corporation. 

So that though the Point in Queſtion be but 
one, viz. Whether we are lawfully a Corporation 
or no Corporation, though the Plea is ſingle, that 
we are a Corporation by Preſcription time out of 
Mind, yet here is, to try this Point, 

1. An Iſſue. | | 

2. A double Plea, alledging two Cauſes to 
avoid it for a Forfeiture. 

This I conceive cannot legally be done, though 
in the King's Caſe. I do agree, the King hath 
great Prerogatives in Pleadings, and as far as 
ever they have been allowed or enjoyed, let them 
be ſo {till ; but that the King can to the ſame 
Matter both take Iflue, and alſo plead over at 
the ſame time, that I deny. It is moſt reaſonable, 
that the Law ſhould be careful to | <p, 7 N the 
King's Rights; but on the other Side, I think it 
is not reaſonable, that the Law ſhould admit or 
allow as legal, any way of Proceeding that ſhould 
deſtroy or render the Subjects Right indefenſible, 
be his Right as good as it may be. If ſo be 


that Mr. Attorney may both take Iſſue upon the 


Fact, and alſo plead over, I would, by your 
leave, ask how many Iſſues, and how many Pleas 
over the King's Attorney may have? Suppoſe the 
King bring a Quare Impedit, or Writ of Right, 
or any other Action, the Defendant makes his 
Title, which is uſually done, by many Grants 
and Conveyances from one to another, to bring 
it to himſelf, May the King's Attorney now 
take as many Iſſues as Facts iſſuable, plead as ma- 
ny Pleas as he pleaſeth, and all this mul & /e- 
mel? It is true, that in this Caſe Mr. Attorney 
hath aſſigned only two Breaches, or Cauſes of 
Forfeiture ; but he might, if he had pleaſed, b 

the ſame Reaſon, have aſſigned two 3 
If this may be, are we not all at Mr. Attor- 
ney's Mercy? If this may not be, then how ma- 
ny Pleas ? Is it in Law defined? In favorem Vitæ 
a Man may plead a ſpecial Plea, and plead alſo 
Not Guilty, but not ſeveral ſpecial Pleas ; but 
that there is any ſuch Prerogauve for Mr Attor- 
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ney, in Suits betwixt the King and his Subjects, 
I can find no Inſtance or Authority for it: 
For though it be true, as I have ſaid, that the 
King hath great Prerogatives in Pleading, yet 
it is as true, that this is not boundleſs 3 but that if 
in the King's Writs there be Miſtakes, or his 
Writ or his Action miſconceived, he ſhall be 
2 by it in like manner as Subjects are or 

all. 9 

Partridge againſt Strange, Com. 84. a. 236. a. 
and in the fame Book in my Lord Berkley's 
Caſe, it is expreſly ſaid, That though the King 
hath many Prerogatives concerning his Perſon, 
Debts, and Duties ; yet the Common Law hath 
ſo admeaſured his Prerogative, that it ſhall not 
take away, or prejudice the Inheritance of any. 

The King hath a Prerogative that he may wave 
his Dumurrer and take Iſſue, or wave his Iflue - 
and demurr upon the Plea: But faith the ſame 
Book, fol. 236. he muſt do it the ſame Term, 
not in any other Term ; for then he may do ic 
in inſinitum, without end, and the Party hereby 
may loſe his Inheritance; and for that the Com- 
mon Law will not ſuffer the King to have ſuch 
a Prerogative, Theſe are the Words of the 
Book, And in the Point that this Prerogative 
muſt be made uſe of the fame Term, and that 
the King's Attorney cannot vary in another Term, 
and wave his Iſſue, is 13 E. 4.8. Bro. Prer. 69. 
28 H. 8. 2, So in making Title to a Quare 
Impedit, he at the end of the Term waved his 
firſt Title, and made another. But it is true 
alſo, that as to the Point of waving Demur- 
rers, and taking Iſſue in another Term, there is 
Authority that he may ſo do; Rex verſ. Bag- 
ſhaw, Cr. 1. 347, but whether it may be done or 
not in another Term is not material to our Caſe : 
But the uſe I make of theſe Caſes is to prove 
that the King's Attorney ſhould not have both 
together ſimul & ſemel, as in this Caſe he hath 
done ; he muſt wave one before he can have ano- 
ther Plea, For thoſe Debates about his vary- 
ing his Plea by waving his Iſſue and Demur- 
ring, or waving his Demurrer and taking Iſſue, 
ſignify nothing, if he may in one Plea, and at 
the ſame time take Iſſue and Demurr, or plead 
over to the ſame Matter or Point, as is done in this 
Caſe ; therefore thoſe Books ſtrongly prove, that 
the Prerogative that the King hath, is by wav- 
ing or relinquiſhing one, and chooſing the other; 
and therefore not to have or uſe all together and 
at once, as is done in this Caſe, 

The King ſhall be bound by one Iſſue, he 
ſhall not have divers, 9 H.4.5. So that as this 
Replication is at the ſame time ſimul & ſemel to 
the ſame Matter, to take Iſſue that we were not 
a Corporation time out of mind, and to plead 
two Matters of Fact for Forfeiture, is the firſt. 
Attempt that ever was of this kind, and in its 
conſequence confounding the Right of the Sub- 
ject, and leaves him perhaps only but a Colour of 
Law, but moſt difficult, if not impoſſible by it 
to be defended, let his Right be what it will, 
if Iſſues and Pleas without number may be by the 
King's Attorney joined and pleaded, and the Sub- 
ject muſt anſwer. The very Charge beſides will un- 
do the Subject, and wreſt him out of his Eſtate 
by the Law that ſhould preſerve him. This 
Point, if I miſtake not, will deſerve Conſidera- 
tion, if it be new, and the firſt Project ( for fo 
I beg leave to call it ) of its kind ; for I know 
no Book or Inſtance of the like, ——— 

= * 
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by old Laws and Rules of Pleading. The old 
Laws and Ways are good and ſafe : Eventos 
varios res nova ſemper habet. Perhaps the Con- 
ſequence and Miſchiefs attending this way of 
Joining Iſſue, and at the ſame time pleading over 
as many Pleas as Mr. Attorney pleaſeth, are as 
great as any other in this Caſe, and not leſs to be 
minded or regarded. As of the one ſide great 
are the King's Prerogatives, and moſt neceſſary 
to be preſerved, and maintained; fo it cannot 
be denied but that the Law hath ſet Limits and 
Bounds, which muſt be kept and obſerved in 
pleading, which is the Method and Mean of pre- 
ſerving and determining Rights, without which 
no Man can be preſerved by the Law. But ſup- 
poſing that ſeveral Cauſes of Forfeitures may be 
| aſſigned, yet they muſt be all Facts done at the 
ſame time, or they confound one the other ; for 
if the firſt Fact was a Forfeiture, thereby the Cor- 
poration was determined, and at an end, and the 
ſubſequent could not be the Act of the true law- 
ful Corporation; for that was forfeited, deter- 
mined, and gone, by the precedent Forfeiture : 
And if ſo, that it was forfeited and gone 

the precedent Act, viz, the making the Ordi- 
nance Septemb, 17. 26 C. 2. then how could it act 
and forfeit it ſelf ſix Years after, in the Year 
Thirty two? This ſeems impoſſible. But to avoid 
this, Mr. Attorney in his Argument doth hold, 
That though the Act be a Forfeiture, yet till 
there be a Judgment, or ſomething on Record 
to determine the Corporation ( and in this Caſe 
the Judgment to be given ſhall do that Work ) 
till tuch Judgment, the Corporation remains, 
Then taking it as Mr. Attorney will have it, and 
as the truth is, ſuppoſing a Forfeiture, until that 
Forfeiture appear on Record, or that there be 
ſome Office or Inquiſition that finds it, and that 
returned, and on 2 were it of any Eſtate 
in Lands, Tenements, Hereditaments, or Of- 
fices, it is not determined or veſted in the King, 
but continues. This is quite contrary and con- 
tradictory to all that you have done, and the 
very Foundation of this Qyo Warranto ; for if 
you admit, as then you do, that the Forfeiture 
:p/o facto did not determine, but that it muſt be 
this Quo Warranto, or Judgment upon it, that 
mult determine the Corporation, and that the 
Corporation, notwithſtanding ſuch Act, was or 
is in being; then they have not uſurped u 

the King, they are 1 ſame Corporation t 

were; they have the ſame Power to act they had; 
they have the ſame Warrant and Right they had, 
only ſubject to a Judgment againſt them, that 
may be given hereafter, for a Fact already paſt ; 
for ſince that an Uſurpation is a ſortious and 
wrongful uſing a Liberty or Franchiſe upon the 
King, without lawful Authority, Then, ſuppoſing 
ſuch an Act of Forfeiture doth not ip/o fatto de- 
termine or diſſolve, but a Judgment, or ſome o- 
ther Act of Record, muſt firſt be had before 
ſuch Diſſolution 3 then till ſuch Judgment, or 
Act of Record, they are lawfully a Corporation 
in being, and their lawful Warrant remains, and 
they did not, nor could ſo long uſurp their Be- 
ing, and then hereby is your own 1 
deſtroyed and abated: For there you ſay that 
they did by the ſpace of a Month, without any 
Warrant, uſe and uſurp the Liberty to be a Cor- 
poration. But hereby you grant that it was not 
uſed unlawfully, nor uſurped, but notwithſtanding 
the Forfeiture the Corporation lawfully continu- 
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ed, unleſs there had been ſome udgment, 
other Act on Record to * it. a 
reſt upon as impoſſible to be avoided. Is it 
ſible that a Corporation or Body Politick 
the ſame time be — and rightfully 
not lawfully and rightfully ſuch ? Can 

Wrong be the ſame ? Can the ſame thi 
fully be, or have its Being, and at the 


not rightfully be, or have its Being ? 
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Can we 


poſſibly be at the ſame time, viz. the time men- 
tioned in the Information, a lawful 

and yet an uſurped or unlawful jon ? 
Could we then have a lawful and rightful Au- 
thority to be a Corporation, and at the fame 
time have no lawful or rightful Authority to be 


ſo? Theſe ſeem to be Contradictions, and if 
are the moſt difficult of all things to be beli 
or impoſed ; therefore to be plain in this Matter, 
either tell us that we are yet till Judgment a 
Corporation or Body Politick lawfully and right- 
fully, or not. If you ſay we are, then as yet we 
are no unlawful Corporation, nor have uſurped 
to be one, as in your Information and Repli 


on you have alledged. We have not then unlaw- 
fully taken upon us to be a | 
therefore cannot have Judgment againſt us, or 
be fined for having or being that which we law- 


fully have or be, as you now admit we are 3 con- 


ſequently you muſt go ſome other Way, 
— deſtroyed your = Information, —— 
have no Judgment upon it. But chis 
Conceſſion of Mr. Attorney, that and 
lawful Co tion and Body Politick is 
being, and ſhall ſo continue, till by] 

or Matter on Record determined, may 

ſome ſudden Thoughts; for not only the 

ter, but the whole ings in this Suit, be- 


thought on, nor bjections or 
veniencies foreſeen, and perhaps the Conſequence 
of the Poſition, that a rA doing 
an unlawful Act, ſhould % fatto forfeit the 
Body Politick or ion, might make a 
_ — and caſt t how to avoid | 
ying from one Danger run into 
are chin ordinarily happeni 
have in this Caſe ha 
of this chan t the n 
ration is yet in being, which is contrary 
the whole Frame and Scope of borh the Ia 
tion and Replication, probably never thought 
on or intended when the Information or Replicati- 
on was made, being quite contrary and inconſiſtent 
with (hs Foundation of them both. 
it according to this Conceſſion, 
that the old and lawful ion was not 
by the ſuppoſed Acts of Forfeiture diſſalved 
and determined ip/o facto, but remained and con- 


tinued lawfully a 10 and s fo 
then we have not ulurped, A 
Corporation during the Time in the Informa- 


5 
1 


tion, and not as ſuppoſed by Uſurpa- 
tion, and without 1 
by the Information confounded and abated. 
But ſuppoſing, according to what the Infor- 
mation Replication ſuppoſe, that the Ads 
of Forfeiture did ip/o fatto diſſolve deter- 


mine the Corporation, 


off 
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ed or determined till Judgment, will be ſubject 
to almoſt all the fame Inconveniencies; for when 
Judgment is given, the Forfeiture muſt relate to 


the Time of Offence, and to avoid all mean Acts, 


as in other Caſes it doth. But to paſs this over. 

III. Suppoſing the Information good, the Re- 

lication good, and the Matters alledged for 

orfeiture to be as in the Replication alledged: 
The next thing I pray leave to ſpeak unto, is, 
Whether the Matter alledged in the Rejoinder 
be not ſufficient to juſtify or excuſe the two 
Facts alledged for Cauſe of Forfeiture. I con- 
ceive th& are. The Pleadings here muſt firſt 
be ſtated. 

1, As to the Ordinance or By-laws for the 
Toll in the Markets. As to that the Defen- 
dants in their Rejoinder have alledged, that the 
City of London 1s, and was always the capital 
and moſt populous City of the Kingdom. That 
there are and always have been great publick 
Markets within the faid City, That the — 
Commonalty, and Citizens, are and always have 
been ſeized of thoſe Markets in their Demeſne as 
of Fee; and at their own proper Charges pro- 
vided Market places, Stalls, Standings, and other 
Accommodations for Perſons coming to thoſe 
Markets ; and Overſeers and Officers for better 
Regulation and keeping good Order, and 
cleanſing the ſame, That for defraying thoſe 
Charges, they have, and always had and received 


divers reaſonable Tolls, Rates, or Sums of Mo- 


ney, of all Perſons to thoſe Markets coming, 
for Stalls, Standings, and other Accommodations 
by them had, for expoſing to Sale their Victu- 
als and Provifions in thoſe Markets. That the 
Freemen of the City of London are numerous, 
above fifry Thouſand. That there hath been 
time out of Mind a Common Council, conſiſt- 
ing of the Mayor, Aldermen, and certain Free- 
men annually elected, not exceeding the Num- 
ber of two hundred and fifty, called the Com- 
mons. That there is a Cuſtom within the Ci- 
ty, that the Common-Council make By-laws and 
Ordinances for the better Regulation and Go- 
vernment of the publick Markets, and for the 


- appointing convenient Places and Times when 


and where, within the City, the Markets ſhall 
be kept; and for the aſſeſſing and reducing to 


Certainty reaſonable Tolls, Rates, or Sums of 


Money, to be paid by Perſons coming to the 
ſame Markets, for their Stalls, Stations, and 
other Accommodations by them had, for ex- 
poſing to Sale their Victuals as often as and 
when to them ſhould be thought expedient, ſo 
as their Ordinance be uſeful to the King and 


his People, conſonant to Reaſon, and not con- 


trary to the Laws of the Land. That this Cu- 
ſtom is confirmed by Mag. Char. Stat, 1 E. 3, 
Stat. 7. R. 2. That after the Burning and Re- 
building London, and the Alterations thereby 
made, Controverſies did ariſe within the City 
concerning the Markets and Tolls. That there- 
upon Sir William Hooker, then Mayor, and the 
Aldermen, and Commons in Common Council 
aſſembled, did make an Ordinance, intituled, 
An Act for the Settlement and well ordering the 
ſeveral publick Markets within the City. By which 


"reciting, that whereas for Accommodation of 


Market People with Stalls and Neceſſaries for 
their Standings, for cleanſing and paving the 


_ fame, for defraying incident Charges about the 


lame, reaſonable Rates had always been paid : 
9 


To the end the Rates to be paid might be 
aſcertained,” that the Market People might know 
what to pay, and the Officers what to take 
to avoid Extortion, it was ordered there ſhould 
be paid by the Market-people for their Stalls, 
Standings, and Accommodations in the Mar- 
kets, For every Horſe-load of Proviſion under 
publick Shelter, 24. a Day; for every Doſſer 
14, a Day; for every Cart-load drawn with not 
above three Horſes 34. a Day ; with more Horſes 
4d. a Day; and upon refuſal to pay to be re- 
moved. Then they aver that theſe Rates are 
reaſonable. That they are all the Rates that 
are paid by ſuch Market-people to the Uſe of 
the City. That theſe Rates they have received 
ſince the making theſe Ordinances. That there 
is no other Ordinance for raiſing Monies for 
ſuch Proviſions expoſed to Sale in their Markets 
in any manner made. 

To this Rejoinder Mr, Attorney hath ſur-re- 
joined, and taken it by Proteſtation, That the 
City were not ſeized of the Markets, nor at their 
own Coſts provided Stalls and other Accommo- 
dations; and that the Rates by the Ordinance 
appoimed were not reaſonable. For Plea ſets 
forth an Act of Parliament made 22 Car. 2, 
enacting, That to the end apt and convenient 
Places within the City ſhould be put out for Build- 
ings, and keeping the Markets; and that the Royal 
Exchange, Old Baily, and common Gaols and 
Priſons within the City ſhould be made more commo- 
dious; for the enabling the City to do theſe Things, 
they ſhould have a Duty out of Coals imported 
berwixt May 1670, and Mich. 1687. into the 
Port of London 12 d. per Chaldron; which Duty 
they have accordingly received, amounting to 
a great Sum, and notwithſtanding that Duty, 
without Title or Right, the Defendants made the 
By-law for their private Gain, 4%; hoc, that the 
Mayor, and Commonalty, and Citizens, have 
time out of Mind had, or accuſtomed to have 
Tolneta, ratas, ſive denariorum ſummas per ipſos 
Majorem, Communitatem, ac Cives Civitatis præ- 
dict ſuperius ſuppoſit fore per prefar legem ſive 
ordinationem prædic aſſeſſ. & in certitudinem re- 
duff prout per placitum ſuperius rejungend* ſup- 
Ponitur. | 
The Defendants they rebut, and ſay, that they 
have always had reaſonable Tolls, Rates, or 
Sums of Money of all Perſons coming to their 
Markets to ſell their Proviſions, for their Stalls 
and Accommodations: Et de hoc ponit ſe ſuper 
patriam : the Attorney demurs. Upon his Plead- 
ings the 3 are, Whether the Matters al- 
ledged by the Defendants, in Juſtification of the 
Ordinance, or By-law, be a good Juſtification in 
Law, or not ? If it be, Mr. Attorney in his Sur- 
rejoinder hath given no Anſwer to it at all; he 
hath neither confeſſed it, nor denied it, The Re- 
joinder faith, that the Defendants are, and al- 
ways have been ſeized of the Markets in Fee. 
That they at their Charge provided Market- 
places, Stalls, Standings, and Officers for the 
Accommodations of the Markets, and cleanſing 
them. That for defraying thoſe Charges they 
have always had divers reaſonable Tolls and 
Rates for Standings and other Accommodations. 
That the Common Council have, as often as ex- 
pedient, always made Ordinances for regulating 


thoſe Markets, and for aſſeſſing and reducing to 


certainty reaſonable Tolls, Rates, and Sums of 
Money to be paid by the Market- people for their 


Accom- 
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Accommodations. That according to this Cu- 
ſtom, they made the Ordinance and By-law. 
Mr. Attorney in his Sur-rejoinder hath not de- 
nied any Part of this; but offers a Traverſe to 
that which is no where alledged or ſuppoſed. It 
is never pretended that the City have had time 
out of Mind the very Tolls and Sums of Money 
for Toll aſſeſſed by the Ordinance, There is 
not a Word in the Rejoinder to that 1 but 
to the contrary; (viz.) That they in their Re- 
joinder claim a Power by Ordinance of Common 
Council to aſſeſs and ſet the Rates of theſe Tolls 
and Payments, as often as and when to them ſhall 
ſeem expedient. It is admitted in the Rejoinder, 
that theſe Sums were not time out of mind, only 
they had Power to ſet, aſſeſs, and aſcertain, as 
often as expedient. Therefore when Mr. Attor- 
ney traverſeth our having time out of Mind the 
Tolls, Rates, and Sums of Money by the Ordi- 
| nance aſſeſſed, and in certitud" redu? this is plain, 
beſides any thing claimed or unto, if 
he had intended to traverſe what we have alledged, 
that we have had time out of Mind divers 
reaſonable Tolls and Sums of Money for Stalls 
and Accommodations: Or if he would have 
traverſed the Inſtance alledged for the Common 
Council aſſeſſing thoſe Tolls, as often as ex- 
pedient, that was plain and eaſy to do; but 
that he hath not done: He hath only traverſed 
whether the Tolls, Rates, and Sums of Money, 
by the Ordinance aſſeſſed, and reduced into Cer- 
tainty, have been time out of Mind. This is 


the proper Senſe of his Traverſe, but if doubt- 
ful in its Senſe, his Traverſe is nought for that 
Cauſe ; for dubious Words can make no 


It 
4 


the Jury to try, elſe Men ſhould 
and enſnared doubtful Wo 
Right. So that if the Matter alledg 
Record be ſufficient in Law to juſtity 
ing this Ordinance or By-law, then what i 
therein by the Act of mon Council i 
fully and rightfully done, and no Forfeiture. 
do agree, that for a Lord of a Market to 
ſcribe to have a Toll uncertain, and as often as 
expedient, to aſcertain it, is no good ipti 
But that is not our Caſe; I do diltingui 
twixt that and this Caſe : Where there i 
ſtom, confirmed by Acts of Parli 

I ſhall ſhew that they are Acts of 
notwithſtanding what hath been obj 
them) a Power and Authority v 
Mayor, Aldermen, and Common 
regulate and order the People, 
Markets in the City, and the Places, 
veniencies, and Officers, from time to time, and 
conſequently to regulate and aſcertain the Tolls or 


Rates to be paid the Market- 
vent — and Diſorders; 2 
is legal. The Chamberlain of Landen 


An Ordinance that no broad Cloth ſhall be 
in che City, before it be br to 
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Hall to be ſearched, and a Penny for every Cloth 
to be paid for Hallage, under pain of for- 
feiting 6 5. 8 d. a Cloth, to in the 
City Courts, Rep. 5. 69. Though chat 
this was an Impoſition of payment mp 
the King's Subjects, adjudged good, 
— — oy 
An Crimes oy no Unfreeman ſhall uſe 
a Trade in London, adjudged good, City of Lon- 
don's Caſe, Rep. 8. fol. 1. A multitude of Or- 
manger of 


—_ for regulating all 


Trades, and of Rates and Prices ; and as much 
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alſo, Inter placita Coronæ penes Camerarios in 
Scaccaria ; it is enrolled there, Jin. 1. E. 3. 7. 
61, 62. 

But perhaps it may be objected alſo, That 
this was no Act of Parliament, but only a Grant 
or Patent in Parliament; becauſe it is that the 
King de aſſenſu Prælalor Comil Baron” ac lol ius 
Communital regni in præſenti Parliaments. 

Ianſwer, that Acts of Parliament obſerve not any 
certain Form. In the Caſe of the Earldom of 
Oxford expreſly, Jones 103. that there was variety 
in penning Acts of Parliament in ancient time, 
Dominus Rex per Conſilium fidelium fubditor* ſuor 
ftatuit, and other Forms there, are yet good Acts. 
But that they were anciently in form of Patents 
or Grants in Parliament, Magna Charta, C. 1. is 
in form of a Charter or Grant. The form of the 
Act of Parliament, 11 E. 3. Princes Caſe, R. 8. 
fol. 8. for creating the Prince, Prince of Wales, 
begins, Edwardus Dei gratia, &c. in form of Pa- 
tent, and is De communi aſſenſu & conſilio Prælator 
Comitu” Baron & aliorum de concilio noſtro in pre- 
fenti Parliamemo, and adjudged a good Act of 
Parliament; and the Authorities and Reaſons to 


prove it an Act of Parliament are fol. 18, 19, 20. 


ſo full, that it might be thought that this Objec- 
tion would never have been made: And that 
this is in the ſame Form that all the reſt of the 


Acts of this very Parliament of the 1 E. 3. 


Memb. 17. are, appears by the Patent Roll of 


the ſame Parliament. A Charter granted by the 


King de aſſenſu Prelator? Comitu* Baron? Communi?* 
Regni in Parliamento apud Weſtm' to enable the 
City to apprehend Felons in Southwark, An Act 


in the ſame Form, for the annulling the Convic- 
tion of Treaſon, that was againſt Roger Morti. 
mer, in the time of E. 2. Rot. Clauſ. 1 E. 3. 


An Exemplification then entred of an Act 


made in the fame Form, in the ſame Parliament, 


for the annulling the Attainder of Thomas Earl of 
Lancaſter, attainted tempore E. 2. Rot. Pat. 2 E. 


3. P. S. 1. M. 17. Divers other Acts of Parlia- 


ment in the fame Form made 1 E. 3. for annul- 
ling divers other Attainders that were lempore E. 


2. So that as to this Act of Parliament 1 E. 3. 


I think the Objections are anſwered, and that it 


is an Act, as pleaded. Rot. Pat, 2 E. 3. P. S. 2. 


M. 11. Inſt. 2.5 27, 639. | | 
And as to the other Act 7 R. 2. that that is 

no Act of Parliament, only a Prayer of the Com- 

mons, that there might be a Patent granted to the 


City, confirming their Liberties, licet uft vel abufi 
fuerint; and the Anfwer was, Le Roy le veult. 


They object for Reaſons againſt that being 


an Act of Parliament, 


Firſt, that it wants the Aſſent of the Lords. 
Secondly, It is only a Prayer of the Commons to 
have their Liberties confirmed, and the King's An- 
ſwer Le = wjpary but nothing done toconfirm it. 
As to the firſt Obyection, ſuppoſing it true 
that there is no mention made of the ent of 


the Lords, yet the Act is a good Act. 


1.) It appears to be in Parliament ad inſtan- 
tiam & requifitionem Communita? Regni noſtri in 


_ preſenti Parliaments. | 


2.) The Anfwer in Parliament, that is 


given by the King to the making all Laws, 


is given to this, Le Roy le veult. 

3.) And next, it is admitted to be upon 
the Parlament Roll, 7 R. 2. Num. 27. I have 
before ſaid, that Acts of Parliament are not in 


any certain Form; ſometimes entred as Char- 
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ters or Grants, ſometimes as Articles, ſometimes 
and frequently as Petitions; the Books I have 
already cited prove it. But according to the 
Courſe of Parliaments, let it be in what Form 
it will, let it begin in which Houſe it will, 
yet it muſt go through both the Houſes of 
Parliament, before it can come to the Kin 
for his Royal Aſſent. If either Houſe rejects 
or refuſeth, there it ends, it comes not to 
the King; nor is the Royal Aﬀent in theſe 
great operative Words, Le Roy le veult, in 
Parliament given to any thing, but what 
the whole Parliament have aſſented and agreed 
unto. So that this is an Objection grounded 
upon a Reaſon contrary to all the Courſe of 
Parliaments, which ſhews that the Lords Aſſent 
was to it, though not mentioned. Selden's Mare 
Clauſ. 249. gives a full Reſolution herein : Cer- 
tiſimum eſt, ſaith he, that according to Cuſtom 
no Anſwer is given, either by the King, or in 
the King's Name, to any Parliamentary Bills, 
before that the Bill, whether it be brought in 
firſt by the Lords, or by the Commons, hath 
paſſed both Houſes, as it is known to all that 
are verſed in the Affairs and Records of Par- 
liament. And in the Prince's Caſe before cited, 
there the Act is ſaid to be de Aſſenſu & Conſil- 
of the Lords, but doth not name the Commons; 
And this anſwers the other Reaſon allo, viz. 
That it ſhould only be a Prayer and Petition al- 
ſo, to have a Charter of Confirmation granted: 
For ſince the Forms are in manner of Petitions, 
ſince the Royal Aſſent or Words, Le Roy le 
veult, is never put to any Bills in Parliament, but 
ſuch as are thereby made and paſſed into Laws, 
the giving the Royal Aﬀent is ſufficient in this 
Caſe to prove it a Law. But for further Evidence, 
we have it under the great Seal of King 
R. 2. thus penned: Ad inſtantiam & requiſitionem 
Communit* Regni noſtri Augl in preſenti Parliamen-. 
to noſtro, pro majori Quiete & Pace inter Legeos 
noſtros focendis, & pro bono publico de aſjenſu Præ- 
latorum, Dominor” Procerum, & Magna nobis in 
eodem Parliamento aſſiſtentium, Ec, So that here- 
by it is fully proved, and ſhewn, that though 
the Aſſent of the Lords be not mentioned in 
the Copy, yet that it was had, and under the 
great Seal of R. 2. it fo appears. We have alſo, 
in our Book of the Acts of that time in the Ci- 
ty, the Proclamation made upon the firſt pro- 
mulging this Act, in the time of Sir Nicholas 
Brember, Lord Mayor, Lib. H. f. 169. a & b. 
and therein it is alſo entred in the fame Words, 
as before, under the great Seal of R. 2. de a/- 
ſenſu Prælator', &c, Next, our Books and conti- 
nual Practice ever fince. It is true, that in the 
7 H. 6. fol. 1. when it is ſaid, that the Cuſtoms 
of London were confirmed by Statute, Quæœre 
what Statute ; but it is not there made a Quere 
whether this were a Statute ; {nſtir. 4. 250, 
Rep. 5. 63. Rep. 8. 162. all fay that the Cuſtoms 
of London are confirmed by Parliament, 7 R. 2. 
Juſtice Jones 283. hath. it verbatim out of the 
Parliament Roll. The conſtant Courſe of Plead- 
ing the Cuſtoms of London is to plead a 
Confirmation of them by this Act of Parliament: 
So that as to this Point there is not any one Book 
or Opinion, before this Day, in favour of what 
is affirmed, that theſe are not Acts of Parlia- 
ment; and our Plea ſtands good in Law, and 
the Ordinance, and By-law, and Cuſtom. is good, 
and then no Forfeiture thereby. 5 

| But 


But e, and admit, that 
be the Act of the Corporation, and n 
ſufficient in Law, nor in Law j Þ 
ſequitur ? Then it is void in Law, Then if 

void in Law, how can it make a Forfeiture ? 
Suppoſe a Leſſee for Years, or for Life, makes 2 
Feoffment, but it 1s not duly executed for want 
of Livery and Seiſin, by which it is void in Law, 
can this make 144 of — 
Leſſee? Su a Corporation Tenant pur auter 
Vie 2 which is void ſor want of 
Livery duly made, will this forfeit their Eſtate ? 
A void Act ſhall not deſtroy or forfeit a prece- 
dent Eſtate. A Parſon, that hath a former Bene- 
fice, accepts a ſecond Benefice incompatible, was 
inſtituted and inducted, but did not read the Ar- 
ticles, his firſt Benefice was not forfeitor void R 


becauſe by the Statute the not reading his Articles Prefer- 
had made his Inſtitution and Induction void. Proteitant Subjects, 
er377.þ So that then whether this By-law or Ordi- that the Mayus, 
nance were good or void in Law, perhaps is not London, in Com 
much material ; it cannot make any Forfeiture mon allembled, mali- 
of the Corporation, it can have no ſuch effect ; — the intent the fame 
for if it be a good and lawful By-law, no For- th the King's Subjects, 
feiture can be for doing a good and lawful Act. and to Qs Wing — 2 
If the Ordinance be not warrantable by Law, | ſtir up 


then it is void in Law; if void in Law, a void 
Act can make no Forfeiture, 

But you received, ſay they, and exacted from 
theKing'sSubjesSums of Money by thisOrdinance. 

I anſwer, Suppoſe we did, and that we had 
no Right to have this Money ; if. an Officer, by 
colour of his Office, receive more than is due; 
it is Extortion, and a Crime puniſhable : ButifaPer- 
ſon, that is no Officer, take Money that is not due, or 
more than is his due, the Parties injured have their 
Remedies by Action; but this is no Crime for which 
any Forfeiture or Penalty is incurred by the Perſon 
that ſo takes or receivesthe Money, Suppoſe a Lord 
of a Manor exact or take greater Fines or Sums of 
Money from his Co or Tenants, chan he 
ought, they have their Remedies by Actions a- 
gainſt th „ 
receive or take Money ſuppoſed to be due, but i 
in truth is not, e 

But you took upon you, ſay they, a 
and Authority to tax the King's People, and to 
take and receive the Money fo taxed. ' 

I anſwer, This is but the ſame thing, only put 
into re os is ſtill but the making of 
an'unlawful By-law, and thereby appointing M 
to be paid which ought not, or more than ſhould 
be; and as to the turning of it, or expreſſing it in 
ſtately Words, of raking upon you, or uſurpi 
Authority to impoſe upon, and tax the King 
People; whoſoever doth any — 
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takes upon him, and doth alſo execute the ower 
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and Authority of doing that Act or 
is com chended in the Thing done. 


mak - 
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ing y-law, or Ordinance, wh more is 

ered to be paid than ought, or ap- loyal 16 the 
pointed to be paid where none is due, is ſtill all whacti the Citizens, 
the Fact and Thing done; and if chat make no ion, and of incens 
Forfeiture of the ion, or Crime puniſh- ng, ad his Go- 
able by Indictment or Information, only | order a Pe- 
as the Statute 59 I 7. 6 3. GN here tition 1b lng i 6s 
after mention, a for Forfeiture of Name of the Mayor, Aldermen, and 

405, the taking or uſurping the do it, 
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at the late Prorogation, whereby the Proſecuti- 
on of the publick Juſtice of the Kingdom, and 
the making Proviſions neceſſary for preſerving the 
King's Perſon, and his Proteſtant Subjects, re- 
ceived Interruption. And did farther agree and 
order, that that Petition, after it had been pre- 
ſented, ſhould be printed, which was ſo ordered 
with intent, that falſe Reports concerning the 
Petition might be prevented; the Enemies of the 
King, and the Conſpirators, from proceeding in 
the Conſpiracy deterred 5 the Troubles in the 
Minds of the Citizens alleviated, and the Citizens 
know what had been done upon their Petition. 
That the Petition was delivered to the King, and 
afterwards printed. That this is the ſame Peti- 
tion and Printing in the Replication mentioned 
abſq; hoc, that any Petition of or concerning the 
Prorogation of the Parliament was made, or- 
dered, publiſhed, or printed in any other manner 
than they have alledged, as the Attorney Ge- 
neral ſuppoſeth. To this part of the Rejoinder 
Mr. Attorney hath demurred generally by the 
Demurrer, the Fact alledged in the Replication 
is admitted to be true. And it is true, that there 
are no Words, that are written or ſpoken, but 
are ſubject to various Conſtructions : But I take 
it that no Words, whether written or ſpoken, 
ought to be taken in an ill ſenſe, if they may 
reatonably be taken in a better, Nemo preſumi- 
tur eſſe malus ; and therefore the Words muſt 
ſtand as they are penn'd. And having firſt ex- 
preſſed their Fears, and next their Hopes, from 
the King and Parliament's Proceedings in Trial 
of thoſe that were impeached, and making Laws 
for their Security, and how they were ſurpriſed 
at the Prorogation, then they ſay, That by that 
Prorogation, the Proſecution of the publick Ju- 
Nice of this Kingdom, and the making neceſſary 
Proviſions for the Preſervation of the King and 
his Proteſtant Subjects had received Interruption. 
It ismentioned only as a Conſequence of the Pro- 
rogation, it is not ſaid or expreſſed that the King 
did interrupt ; for I think there is great difference 
betwixt the one ſort of expreſſion and the other. 
An ill Conſequence may attend a good, and com- 
mendable, and moſt neceſſary Act; but no Con- 
ſequences can make an ill Act good; and there- 
fore the expreſſing the Conſequence doth not 
neceſſarily condemn or declare the Act to be an 
ill Act. Suppoſe that in the time of the great 
Plague a Man had had a Suit in Weſtminſter- 
Hall, wherein all his Eſtate had been concerned, 
and had ſard or writ, that by the Adjournment 
of the Terms by the King, the Proceedings of 
the Courts of Juſtice in his Suit had received an 
Interruption, had theſe Words been puniſhable ? 
The Adjournment was then the moſt neceſſary 
and commendable Act that could be for the Pre. 
ſervation of the King's Subjects in that raging 
Peſtilence ; and the Act it ſelf being ſo good and 
nexeſiary, though there were ſuch Conſequence 
as to that particular Suit, the writing or ſaying 
that it had ſuch a Conſequence, ſuch an Inter- 
ruption, did not, I conceive, condemn, judge, 
declare or expreſs the Act to be ill. Suppoſe a 
Man had had a Bill depending in that Parliament, 
to be enacted for the enabling him to ſell his 
Land to pay his Debts, to free him from a Gaol : 
Or, ſuppoſe that ſome one of the Lords impeach- 
ed in that Parliament had made a Petition for the 
Sitting of the Parliament, and had therein ex- 
preſſed as a Reaſon and Ground of his Petition, 


9 


the like Words as in this Petition: What would 
the Court have judged of it? are not the Caſes 
much the fame ? If they are, there will be no 
diſtinction of Perſons in Judgment; I am ſure 
there ought not. Perhaps when this Petition 
was made, there might be roo much Heat in the 
Minds of Men; and it is true, that Heat in- 
creaſeth Heat, and Fire kindles Fire; it is time 
for all ſorts to grow cool and temperate, and to 
weigh and conſider we are, or ſhould be, conſi- 
dering Men. This Petition was made Nemine 
contradicente, and undoubtedly among ſuch a 
Number as the Common Council, there muſt be 
Men of variety of Tempers and Diſpoſitions : 
But for the greateſt number of the Aldermen, 
and Common Council, think of them; we know 
the Men, many of them; can we imagine, that 
they had either the leaſt ill thought or meaning 
towards the King, his Perſon, or Government, 
in this Petition, or the printing it? And as for 
the printing it, that, my Lord, ſtands upon the 
ſame Reaſons and Grounds : For if there be no- 
thing ill or unlawful in it contained, then the 
printing and publiſhing of that which contains 
nothing ill or unlawful, is not, as I conceive, ill 
or unlawful. Printing is but a more expeditious 
way of Writing, and is good or bad as the mat- 
ter printed is good or bad. The Defendants in 
their Rejoinder have ſet forth their whole Caſe, 
the Reaſons and Grounds of what the Common 
Council did, and the manner and intent of their 
doing it; all which Fact cannot be denied to be 
true, but is now confeſſed by the Demurrer. It 
hath not, nor can be ſaid, but it is well pleaded, 
and might have been traverſed and denied, if not 
true: But it is confeſſed by the Demurrer to be 
true, and therefore that muſt be taken to be the 
Fact, and not as alledged in the Replication, 
and then ſo taken, I ſubmit it to your Judg- 

ment. | . | 
3. But the next thing conſiderable is, Whe- 
ther, ſuppoſing and admitting, that if done by 
the Body Politick, it had been a Miſcarriage or 
a. Crime, whether not being done by the Body 
Politick, nor under the Common Seal, but by 
Common Council, whether thereby the Being 
of the Corporation ſhall be forfeit ? 
A Common Council in Corporations is gene- 
rally a ſele& Number of the Body corporate, 
conſtituted to adviſe and aſſiſt the Corporation 
in their ordinary Affairs and Buſineſs. There is 
no certain Rule nor Meaſure of their Power, 
wherein all the Common Councils agree. In ſome 
Corporations the Common Council have greater 
5 in ſome leſs, according to the ſeve- 
ral Authorities by the reſpective Charters where 
the Corporations are by Charters; or by Cuſtom 
or Uſage, where the Corporations are by Pre- 
ſcription: But in all they are a ſubſervient Num- 
ber of Men, conſtituted and authorized for par- 
ticular Ends and Purpoſes. And in this Caſe I 
think the Court can take Notice of the Common 
Council no otherwiſe than upon the Record they 
appear to be. The Replication doth not ſay what 
they are, but would go in the Dark, by Inten- 
tion and Preſumption, the beſt Way and Method 
to arbitrary Determination, The Rejoinder ſaith, 
that the Citizens and Freemen are a great Num- 
ber, Fifty thouſand, and more. That there hath 
been time out of Mind a Common Council, con- 
ſiſting of the Mayor and Aldermen, for the 
time being, and of certain Freemen, not exceed- 
6 : ing 
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ing two hundred and fifty, annually elected to 
A as Common Council Men, and are called 
the Commons of the City. That time out of 
Mind there hath been a Cuſtom, that the May- 
or, Aldermen, and ſuch Citizens, ſo elected to 
be of the Common Council, according to Cu» 
ſtom, have been accuſtomed to make By-laws 
and Ordinances, for the better Regulation of 
the publick Markets, for appointing Times and 
Places, and afſefling and reducing into Certainty 
reaſonable Tolls, Rates, and Sums of Money, 
yable for Stalls and Standings in the Market, 
For any thing appears upon the Record, this is 
all they have Power to do: Non conſtat to the 
Court that they have any other Power or Au- 
thority over Lands, Eſtates, or any thing elle. 
Next, if this which in the Rejoinder is alledged, 
of the Being and Power, be true, and ſo admit- 
red, then what they did in making the Ordi- 
nance, was done ood and lawful Power 
and Authority, and then can be no Offence : 
But if to make the Ordinance be an Offence, 
and an unlawful Act, you deny the Cuſtom to 
be good, and fay, Cuſtom is void, and 
againſt Law, and for that Reaſon the Ordinance 
illegal. Then non conftat that ny any 
Power at all to do any thing, and a Com- 
mon Council to adviſe without Power to do any 
Act: And if fo, how can a Parcel or Part of 
a Corporation, not authoriſed to do any Act, 
do an Act that ſhall forfeit? 8 e a particu- 
lar Company, as the Mercers, done this, 
could this be a Forfeiture ? But if to avoid this 
you will ſay, that the Court ſhall take No- 
tice of the Common Council of London, to have 
the Management of the Buſineſs of the 
ration belonging to them; this I think the Court 
cannot do, and I cannot ſee how 32 
can, as a Court, judicially take Notice 
Suppoſe our Queſtion had been concerning ano- 
ther Corporation, could the Court then, as a 
Court, judicially have taken Notice of the Power 
or Authority of their Common Council? Mr. 
Solicitor in his Argument held, that there was 
no Difference betwixt London and another Cor- 
oration, except that London was the biggeſt. 
hen put the Caſe of any other ration, 
could the Court judicially have taken Notice of 
their Power or Intereſt, without having it ſpe- 
cially ſet forth? Is it poſſible the Court can, 
ſince they differ one from the other, as much 
as their Charters or Conſtitutions do differ, of 
which there is hardly to be found two in Em- 
land that do agree in their Powers? If it had 
been of another Corporation, of Neceſſity the 
Conſtitution of the Common Council muſt have 
been ſet forth. If you are upon a By-law, 
made by any other than the Body Politick it 
ſelf, muſt not the Power and Authority of thoſe 
that made it be ſhewn, and ſet forth in Plead- 
ing, in any Caſe where there is Occaſion to uſe 
it? How otherwiſe could the Court judge or de- 


termine of it? So that taking the Law to be as « 


the other Side faith, that London differs not from 
any other Corporation it is no where alledged 
in the Pleading, that they have Power to make 
By-laws, for the ordering and governing the City, 
or that they can bind all the ion in 
Sale or Diſpoſition of their Lands, or have the 
Power of the Common Seal: Therefore when 
the King's Counſel argue from theſe Powers, 


their Power of forfeiting, they argue quite out i 
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is their Power and Warrant they are to act by: 
Did ever any Man hear of, or ſee a Charter giving 
the Common Council Power to ſurrender the 
Corporation? Or was it ever thought of before 
theſe Days? If then no ſuch Power by the Charter 
be given, if they cannot do it without Power given 
them, ſhew me their Power, or elſe I think I 
may conclude ſure they cannot ſurrender the Cor- 
poration without Power. But the Common 
Council in London, that is by Cuſtom, and their 
Power is by Cuſtom. Then .if the Quſtion be 
what is their Power? It is anſwered, what they 
have uſed and accuſtomed to do, that they may 
do ; what they have not uſed or accuſtomed 
to do, that they cannot do; for if Cuſtom and 
Uſage be the Authority, that Authority can go no 
farther than their Cuſtom and Uſage goes. Then 
put the Queſtion, Have the Common Council uſed 
to ſurrender or forfeit the Charter? No Body 
can ſay it. What Reaſon then is there for any 
Man to ſay they can do it? It is probable, that 


the Common Council in London had firſt their 


Inſtitution from ſome By - law or Ordinance, 
though now not to be produced, but conſumed 
by Time. But be it that, or any other imagined 
Commencement, can it be imagined that thoſe 


that gave them their original Authority, gave 


them Power to ſurrender the Corporation, or 
forfeit it ? Suppoſe that the Power given them 
did authorize them not only to make By-laws and 
Ordinances for the good Order and Government 
of the Corporation, to grant or demiſe their 
Lands and Revenues, but had ſome general 
Words in it to act and manage the Matters 
of the Corporation : Is it not againſt all Senſe 
to fuppoſe, that that which is deputed and con- 
ſtituted for the well ordering and managing of 
the Corporation, ſhould have Power to ſurren- 
der it? Then as the Counſel of the other Side 
argue, that becauſe they may ſurrender, they may 
forfeit : By the ſame Reaſon, I hope, I may 
argue, if they cannot ſurrender or diſpoſe of the 
Corporation, they cannot forfeit. Next, thoſe 
Acts of the Common Council are not done 
neither in the Name, nor as the Acts of the 
Corporation, nor under any Seal ; but do im- 
port in themſelves only to be the Acts of the 
Common Council: The Ordinance, that is made 
by the Mayor, Aldermen, and Commons in 
* Council aſſembled. The Petition is 
the Petition of the Lord Mayor, Aldermen, and 
Commons in Council aſſembled. Their Leaſes or 
Grants are in the Names of the Corporation, 
and under the Common Seal, and the Common 
Council only miniſterial to the Corporation in 
. ordering, managing, and diſpoſing all for the Be- 
nefit and Advantage of the Corporation, to avoid 
the Inconveniency of aſſembling the numerous 
Body. But that any thing that hath but a mini- 
ſterial Power, for the Service and Benefit of 
their Principal, ſhould have Power to diſpoſe of, 
ſell, convey, or ſurrender, and deſtroy their Prin- 
cipal, is no Conſequence in Law or Reaſon. No 
Deputy, Aſſiſtant, or Bailiff hath ſuch Power ; if 


he exceed his Authority, his Act is void. Is it 


not ſo with all Authorities and derived Powers ? 
what they do beyond their Authority cannot bind 
thoſe from whom they derive it. It cannot be the Act 
of the Corporation; for a Corporation cannot make 
a Petition, no more than they can make a Deed, or 
ſubſcribe a Writing, except under the common 
Seal. Corporations cannot make a Leaſe at will, 
licenſe a Man to enter upon their Lands, or do 
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any like Act, but under their common Seal ; nor 
can they commit a Treſpaſs or Diſſeiſin but by 
Command precedent, or Aſſent ſubſequent, under 
their common Seal. How then can this be their 
Act? There is nothing in it that imports it ſhould 
be theirs, nor ever intended to be theirs ; it is 
not done by them, nor in their Names, but by 
the Common Council, and in the Name of the 
Common Council. If we may take notice of 
what is out of the Record, we know that they 
have in London a greater Aſſembly than the Com- 
mon Council, viz. the Common Hall, wherein 
the Common Council are no more than others. 
Can the Petition of the Mayor, or Mayor and 
Aldermen, in their Names, be taken to be the 
Act of the Corporation? if that cannot be, why 
ſhould the Petition of the Common Council in 
their own Names be any other than their own Pe- 
tition, as their Ordinance and By-laware theirs, and 
not the Corporation's? 12 H. 7. 25, 26. 9 E. 4. 39. 

The Caſe of Corporations takes notice of their 


Power, as Common Councils, to exclude the 


Commonalty and the reſt of the Corporation, 
The Act allows the Common Council's ordering 
Petitions. But where is it to be found that it was 
ever ſaid or thought on before, that they could 
forfeit or diſſolve the Corporation? Rep. 77. 
13 C. 2. cap. 5. | | | | 
4. But ſuppoſing all that I have ſaid againſt 
me; and ſuppoſing the Acts of the Common 
Council to be the Acts of the Corporation, and 
ſuppoſing thoſe Acts, viz. the making the Or- 


dinance and Petition, not juſtifiable or excuſable 


then the great Point will be, whether they or 
either of them are ſuch Miſcarriages or Offences. 


in Law, for which the Charter, that is the very. | 


Being of the Corporation, ſhall be forfeir ? This 
I call the great Point, for I think it to be as 
great in Conſequence as ever any at this Bar, as 
if Magna Charta were at ſtake; for in my ap- 
prehenſion, not only London, but all the Corpo- 


rations of England, and the Government of Eng- 


land, will be deeply concerned in the Queſtion, 
For let us but conſider what a vaſt part of Eng- 
land is concerned in the Corporations of England: 

(1.) Eccleſiaſtical, or mixt, as Archbiſhops, Bi- 
ſhops, Dean and Chapters, Parſons, Vicars, 
Univerſities, Colleges, Hoſpitals of all ſorts. 

(2.) All the Cities and conſiderable Towns and 
Boroughs in England. | | 

(3.) Thevery Frame of our Government 1s con- 
cerned ; for one of the Eſtates of the Kingdom, 
viz, The Commons in Parliament, conſiſts of 
Knights, Citizens, and Burgeſſes; the Citizens 
and Burgeſſes are uſually choſen by them that 
are free of the reſpective Cities and Corporations, 
and where not choſen by them, yet the Elections 
are generally under their Power and Influence, 
and the Return made by them. 

Perhaps alſo a Peerage is a fort of Corpora- 
tion. Perhaps the World it ſelf, at leaſt this lit- 
tle World, will no longer be able to ſubſiſt in 
Health than the due Order and juſt Temperament 
of the ſeveral Parts and Powers therein are pre- 
ſerved, and contain themſelves within their own 
Bounds, The taking away or infeebling any 

rincipal Part brings a Lameneſs and Deformity, 
Pain and Diſorder upon, and at length confounds 
the whole. The Laws anſwer their ends, where- 
of the principal is the Preſervation of the Go- 
vernment, which preſerves the Laws, they can- 
not ſubſiſt one without the other; therefore what- 
ſoever it is that tends to the Subverſion, or leav- 
"S 
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that which is ſo conſi- 


ing at Will and Pleaſure, 
are, 


derable in our Government as Co 
ought to be thoroughly conſſ : 

The better to examine and conſider this great 
Point : In the firſt Place, the Reaſons given on 
the other Side are, | ; 

Firſt, That if Corporations be not forfeitable 
for their Miſcarriages, bay attempt and do 
extravagant Acts, raiſe Sedition or Rebellion, 
and there will be no adequate Puniſhment to 
their Miſcarriages. 

In anſwer to this Reaſon, I ſay that 
there is no illegal Act that can at- 
tempt or commit, but that are under the 


ſame Severities and Corrections of Law, as any } 


other the King's Subjects not inco are. 
Though it be true, that the C it ſelf is 
only a Body Politick, an inviſible Body, yet the 


Members of it they are viſible. If they as Mem- 
bers of that Corporation commit or do an 
unlawful Act, they are puniſhable for it in their 
own private Capacities : If they make any Or- 
dinance or By-law to raiſe Money unlawfully upon 
any of their Members, or others, the By-law or 
Ordinance is void: If they receive or collect 
any Money by it, the Receivers and Collectors 
are to anſwer it, they are to be ſued as any o- 
ther Subject. Suppoſe a Lord of a Manor or 
Market make an unlawful Order to collect or 
take Money from his Tenants or Copyholders, 
or unreaſonable Tolls in his Markets ; this Or- 
der is void in Law, and thoſe that collect 
or receive any Money by it, are anſwerable for 
it, and the Parties grieved have their proper 
Actions and Remedies, and ps the Markets, 
or at leaſt the Tolls, may ſeized, or forfeit 
for this Miſcarriage. This is the Proviſion that 
by Law is made againſt ſuch Exactions, and this 
is juſt, and adequate, and reaſonable. And if 
2 a Corporation make ſuch Ordinance, By-law, 
or Order, and thereby there is the ſame Receipt 
or Exaction, the Subject hath the ſame Reme- 
dy, and there is the ſame Forfeiture of Toll or 
Market, as in Caſe of any natural Perſon, or 
Lord of a Manor, and the Proviſions by Law 
made are juſt, and reaſonable, and adequate, in this 
Caſe of the Corporation, as of the other. The 
like for any Offence that can be committed, it 
muſt be done by parti Members, and they 
mult anſwer for it. And this is no new Opt- 
nion; 21 E. 4. 14. is that a Mayor and 
y Politick, cannot 


though the Counſel for the King would make 
theſe Books to be but ſome ſlight Opinions, 
yet unleſs they could ſhew ſome Authority, 
Book, or Caſe, to the contrary, their deſpiſing 
or little valuing what can find no Anſwer 
for, will not render the Authority and conſtant 
Opinions of our Books of leſs Eſteem than they 
ought to be. It is no Excuſe if they do an un- 
lawful Act, that they are Members of a Corpo- 
ration, or did it as a Corporation, No Body 
can ſay this will excuſe them; ſo that, notwith- 
ſtanding their being a Corporation, they are as 
ſubject to the Law, be the Offence Treaſon, Sedi- 
tion, or any other Crime or Offence, as any 
* 1 Subjects are; every particular 


Member 
anſwerable 
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outrageous, and a Forfeiture of the Market, for- 
feit the Corporation? The making the Ordi- 
nance, ſuppoſing they made it, is but the Mean 
by which they took it. Your Books only prove 
the Abuſe of a Franchiſe, a Forfeiture of that 
Franchiſe, or Incidents to it, and no other: But 
the Inference in this Caſe is not the Forfeiture of 
that particular Franchife, but of the Being of 
the .. that owned the Franchiſe; which 
is a plain non /equitur, unleſs you ſay the Corpo- 
ration is incident to the Market. Arguments 
from general Rules are the moſt fallible, eſpecial- 
ly in Law; and that this is ſuch, I hope moſt 
plainly to ſhew in the diſtinguiſhing the different 
Nature of Franchiſes z which I ſhall do preſently, 
only taking in my Way their next Reaſon that 
they offer, and anſwer both together; which is, 

Third!y, That a Corporation is a Franchiſe ; 
that it commenceth by Grant, and therefore is for- 
feitable and ſurrenderable, as other Franchiſes are; 
and if they be ſurrenderable, then alſo are they 
forfeitable. : f 

I do agree, that Franchiſe is a large Word, 
it is of the like Senſe of Liberty or Privi- 
lege. Therefore in Q Warranto Franchiſes, 
Liberties, and Privileges, ſeem to be of the ſame 
Senſe. To be a Subject born, and to have Li- 
berty and Privilege of a Freeman, and no Vil- 
lain, is a great Franchiſe ; and therefore in Law, 


when a Villain is made free, we ſay he is infran- 


chiſed, he hath the Franchiſe, Liberty, and Pri- 
vilege of being a Freeman. An Alien, he is made 

enizen by Letters Patents, a Perſon attainted is 
pardoned by Letters Patents, and a Reſtitution 
in Blood granted, and made a new Creature, 


By theſe Grants the Alien and the Perſon reſtored 


have ſuch Franchiſes, Liberties, and Privileges 


granted them, that though before they were not 


capable to take, hold, or enjoy, or act as natural 


born Subjects or Freemen; yet hereby they have 


ſuch Capacity granted. Next, I think it will be 


granted that this Franchiſe, Liberty, Privilege, 


or Capacity, is not ſurrenderable or forfeitable, 
except only in Caſes of Treaſon, or Felony, where 


they forfeit their Lives; by theſe Inſtances this 


is proved, that it is no true Poſition, That what- 
ſoever is grantable is ſurrenderable, and if ſur- 


| renderable forfeitable ; which is one of the Rea- 


ſons given by the King's Counſel, why a Cor- 
poration 1s forfeitable; for theſe Franchiſes or Pri- 
vileges are by Grant, and yet not ſurrenderable 
or forfeitable ; and this allo ſhews that Arguments 
general and from general Rules are molt fallible, 


and fit only to take weak Apprehenſions. But 


next, conſider what it is to be a Body Politick or 
Corporation. A Body Politick is framed and con- 
ſtituted in ſimilitude or likeneſs of a natural Body, 
with Capacity to take, hold, and enjoy, and act 
as a natural Body, and can no more ſurrender or 
forfeit his Being, while the Members of that Bo- 
dy are ſubliſting, than a natural Body can while 
alive. It is only a Capacity framed and created 
in a Multitude to be and act as one Perſon ; 
they are incorporate and made one Body Politick, 
that have Power, and Capacity, or Franchiſe of 
acting, taking, holding, and granting ; this is 
their Franchile, admit it ſo, but differs from 
others. Franchiſes and Liberties of all other 
Natures are Eſtates and Inheritances grantable 
and conveyable from one to another, as other 


Eſtates are; this is no ſuch thing, grantable or 
transferrable; other Franchiſes and Liberties af- 


fect the King's Subjects, and are Privileges 
claimed, wherein the King and the reſt of his 
Subjects not claiming the Franchiſe, are more 
concerned than in this of being a Body Politick; 
for other Franchiſes either convey ſome Profit 
from the King, as Felons Goods, Waifs, Eſtrays 
Wrecks, or the like; or affect his Subjects, a 
Courts, Gaols, Returns of Writs, Fairs, Mar- 
kets, and the like: But this of being a Body 
Politick is only a Capacity to be a Perſon ca- 
pable of having 2 holding what may be 
granted unto it, and of granting and acting as 
a natural Body, and affects the King, or other 
his Subjects, no otherwiſe, than giving Capacity 
to take, hold, and enjoy what they can get, as o- 
ther Perſons capacitated may. Other Franchiſes, 
Liberties, and Privileges are diſtint and ſeparate 
Eſtates, and if any one be forfeit, as it may for 
Miſuſer, the reſt are not; except Incidents and 
Appurtenances. But if the Being of a Corpora- 
tion be forfeited, all their Eſtates, Lands, Goods 
and Chattels are gone at once: So that though 
ou admit and call this a Liberty or Franchiſe, 
it is nothing like in its Nature to thoſe Things 
generally known and underſtood by the Name 
of Franchiſes or Liberties; and general Sayings 
are generally to be underilood of ſuch Things 
as are generally ſo taken and called. If then 
there be ſuch great and apparent Difference be- 
twixt this of the being a Body Politick, ſuppo- 
ſing it being, in a general and large Senſe, a 
Franchiſe, Liberty, or Privilege, and other 
particular Franchiſes, admitting that which is 
laid, that the Miſuſer of a Franchiſe is a Forfei- 
ture, holds generally true, yet it is not in every 
Particular true ; where there is ſuch apparent Dit- 
ference and Reaſon to diſtinguiſh, as betwixt the 
Being of a. Corporation or a Body Politick, 
which is only a Capacity, and other particular 
Franchiſes, which are Eſtates ; there is alſo appa- 
rent Reaſon to diſtinguiſh betwixt one and the 
other, they being ſo much differing one from 
the other in Nature and Reality. But next, that 
this was never taken in Law to be ſuch a Fran- 
chiſe, Liberty, or Privilege, as was comprehended 
under the general Meaning of Franchiſe or Liberty: 
By Stat. of Gloſt' 6 E. 1. Inſt. 2. 278. Writs were 
to go to all Sheriffs forty Days before the Eire, 
of general Summons, for all to come in at the 
Eire to claim their Privileges; and the ſecond 
Day of the Sitting of the Juſtices in Eire a 
Proclamation made to the fame purpoſe. In the 
Comment upon that Statute it appears, Iuſt. 2. 
281, 282, that if the Party did not appear, his 
Franchiſes were ſeized into the King's Hands, 
Nomine diſtrictionis, and if not ræplevied, fitting 
the Eire, they were forfeit or loſt for ever. 
If the Party did appear, and did not claim, 
then they were loſt for ever. In all the Pro- 
ceedings in Eire there is no ſuch Thing can be 


found, that the Corporations did come in and 


make Claims to their being Corporations or 
Bodies Politick, or that ever any were ſeized, if 
it be ſeizable, into the King's Hands, or was 
forfeit for not claiming: Fulcher and Heyward s 
C. Palm. 491. It appears, that the Dean and 


Chapter there ſurrendered their Charter, and all 


their Manors, Lands, Poſſeſſions, Privileges, Fran- 
chiſes, and Hereditaments, Spiritual and Lempo-; 
ral, and this with intent to ſurrender, that there 
might be a new Corporation erected; as is re- 


cited in the Letters Patents of new 1 
In 
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In this Caſe, Rep. 3. 75. And. 2. 120. Jones 168, 
reſolved, That by this Surrender the old 
ration was not ſurrendred. This ment doth 
conclude, and muſt be given, either becauſe by 
the Word Franchiſe, and the other generalWords, 
the Franchiſe of being a Corporation was not com- 
prehended ; or if the Wo is ſufficient, and did 
compriſe it, that it could not by Law be ſur- 
rendred. This I think ſufficiently ſhews that Cor- 
rations were in Law as Perſons natural are, and 
in like manner claimed, and that the being a 
Body politick, or Corporation, was not to be 
claimed, compriſed, or meant within the general 
Word, Franchiſes, no more than the Li or 
Franchiſe of Denizen, or Manumiſſion. Next, 
no Inſtance can be given of any Seizure of any 
Corporation, or Body politick, for any Forfeiture ; 
Seizure of their Liberties, or putting Officers 
upon them, is quite another Thing, as I ſhall 
ſhew preſently : So that theſe general Sayings 
in Law Books, that Miſuſer of a Franchiſe for- 


feits the Franchiſe, neither in Law or Reaſon ex- 


tends to the Being of a Body politick or Corpo» 
ration, but is applicable only 4 Fran- 
chiſes of other Natures; and the other Reaſon, 
that that which is grantable is forfeitable, is as 


fallacious, as before appears, 

3. As for the Records cited to prove that the 
Corporation or Body politick may be forfeited, 1 
will ſtate thoſe that are moſt ive, and do 


them Right therein. 
Johannes Dennis, 


Mayor of Sandwich, P. g. 


E. 1. and three more, were attached to anſwer - 


Domino Regi de placito tranſgr* & unde Robertus 
de Stokho, Sheriff of Kent, qui ſequitur pro ipſo 
Rege, complains that he had ſent his Bailiffs 
(naming them) to make Execution of the King's 
Writ, in Villa de Slanore, que eſt Baronia domini 
Regis, and that the Defendants with Swords drawn 
took away the King's Writ, and trod it under 
their Feet, and would not ſuffer it to be exe» 
cuted; unde dicit quod deterioratus eft, & damnum 
habet ad Valentiam 2,000 Marks. The Mayor 
appears, and pleads to the Juriſdiction, that he 
ought not to anſwer this Matter, except in the 
Court of Shipway, The Sheriff replies, that 
Stanore is the King's Barony, belonging to the 
Barony of St. Aujtins, and relies upon a Re- 
cord before Juſtices in Eire, where an Amerci- 
ament upon that Ville was formerly ſet. The 
Mayor refuſeth to plead over. Then a Day is 
given over, then it is entred thus: Poſteag; 
coram Domino Rege & ejus ConciP quia Barones 
de!“ Cing; Ports nec aliqui alii in Regus noſtro poſe 
int clamare tglem libertatem, quod non reſponderent 
Domino Regi de contemptu ſibi fac“ ubi Dominus Rex 
eas adjornare voluerit; et quia predi” Barones 
non protulerunt aliquas Chartas a Regibus conceſſas, 
in quibus non fuit excepta 1 7 Dignitas, conſidera- 
tum eſt quod reſpondeant ; uia le Defendants 
would not anſwer any 44 than in Sbip- 


way, conſideratum eſt quod habeantur in defenſionem, 


pro convittis de prædict. Tranſer” & Contempt, Et 
quia the ſaid Fobn Dennis is convicted of the faid 
Offence, and the Fact of the Mayor, in thoſe 
things, which touch the Com is the Fact 
of the Commonalty, conſideratum eft quod Com- 
munitas de Sandwich amittat Libertatem ſuam, 
&c. Then follows, Poſtea, in preſentia of the 
Biſhop of Bath and Wells, then Chancellor, and 
betwixt 


others, cum Aſſenſu Regis, an Agreement 
* _ of St. Auſtins, the Men of Stanore 
IV. a 


and Sandwich, de omnibus content ionidus. And then 


nes qui 
mibi videtur, that | | 
nor doth it appear was. | 
Record how can a Man infer, that a Corporation 
ſhall be forfeit for the M 22 
or Officer? How doth it appear hence, 

ion ami! meant 
— is aha the Li- 
berty Court 
of Ship vide- 
tur quod mult be, 
I think in Ka- 
nore, or of e- 
way, I this Re- 
cord, 
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ed, and had a Letter of Attorney, bi pro di- 
verſis defectionibus in Commiſſione ſua ſub communi 
Sigillo, & aliis de cauſis, the Mayor and Sheriffs 
were diſcharged of their Offices, and committed 
diverſis Priſonis; and afterwards, the firſt of Fu- 
ly, Sir Edward Dallingrigg, made Cuſtos by the 
King, came to the Gui/dhail, and his Commiſſion 
being read, he was ſworn before the Aldermen, 
ſecundum quod Majores ante jurare ſolebant; the 
King alſo made the Sheriffs, and they were alſo 
ſworn, This is alſo entred in the City Regiſter, 
Lib. H. fol. 270. b. 


It appears that the King firſt ſwore the Cuſtos, 


and the Sheriffs, to be true to him, and alſo turn- 
ed out the Aldermen. And that the Proceed- 
ings were before the Duke of Glouceſter, and o- 
ther Lords, by a Commiſſion to inquire of all 
Defaults in the Mayor and Sheriffs, in the well 
governing of the City, awarded upon the Sta- 
tute made by the King's Grandfather ; and that 
they were convicted by their own Confeſſion, and 
thereupon the Liberty of the City ſeized. 

The Pardon and Reſtitution entred, and there- 
by it 1s recited, that the Proceedings were upon 
the Statute, and the Judgment was, That for 
the firſt Offence they ſhould forfeit one thouſand 
Marks; for the ſecond, two thouſand Marks; and 
for the third Offence, that the Liberty ſhould be 
{cized. 19 Sept. 16. R.2. Lib, H. fol. 27 2. a. ubi ſupra. 

The Statute 28 E. 3. cap. 10. enacted, That 
the Mayor, Sheriffs, and Aldermen of London, 
which have the Governance of the ſame, ſhall 
cauſe the Errors, Defaults, and Miſpriſions in 
and about the ſame, to be corrected and redreſſed 
from time to time, upon pain, that is to ſay, to 
forfeit to the King for the firſt Default, one thou- 
ſand Marks; for the ſecond Default, two thouſand 
Marks; and for the third Default, the Franchiſes 
and Liberties of the City ſhall be ſeized into the 
King's Hands. And that the Trial of theſe De- 
faults ſhall be by Inqueſts of foreign Countries, 
and the Pains levied upon the Mayor, Sheriffs, 
and Aldermen. Upon this Statute were the Pro- 
ceedings of R. 2. grounded. 

The other ſide have likewiſe much relied upon 
another Seizure made of the Liberties of the City 
of Cambridge. 

A greatRiot committed by the Town upon the 
Univerſity, heard in Parliament by way of Peti- 
tion, and Form of Articles exhibited by the Scho- 
lars againſt the Mayor and Bailiffs, Upon read- 
ing of which it was demanded of them, what 
they could ſay, why their Liberties ſhould not be 
ſeized? After many Shifts they ſubmitted them- 
ſelves to the King's Mercy. The King thereup- 
on, by common conſent in Parliament, ſeized 
the ſame Liberties into his Hands, as aforeſaid, 
and then granted divers Liberties to the Uni- 
verſities, and certain Liberties the King granted 
to the ſaid Mayor and Bailiffs, and increaſed their 
former. Theſe are the moſt ſubſtantial ; it would 
be too tedious to repeat all, for there have been 
in thoſe Days, but not ſince, many like Seizures 
of Liberties, as theſe ; only ori but nothin 

articular to our purpoſe, and though not cited, 
ſhall alſo mention thoſe in Crook, 5 R. 2. Rot. 
Par. N. 45. Inſt. 4. 228. x 

Certiorari to the Mayor of Fith ; they diſo- 

beyed the Writ, and gave ſcurvey Words Cr. 1. 
252, TyndaPs Caſe. and thereupon Mr. Nay cited 

two caſes of Seizures of Liberties. The Biſho 

of Durham had contemned the King's Proces 


\ 


Proceedings between the King and Hil. 35 Car. II. 


and impriſoned the Meſſenger. An Information 
exhibited againſt him, the Offence proved; ad- 
judged he ſhould pay a Fine, & quod capiatur, 
and ſhould loſe his Liberties for his time; becauſe. 
juſtum eſt quod in eo quod peccatineopuniatur, 33 E. 1. 
Rot. 101. Another in Banco Com” a Prohibition 
awarded to the Biſhop of Norwich; and he ex- 
communicated the Party that brought the Writ 4 
21 E. 3. Rot, 46. the Party brought his Action, 
adjudged againſt the Biſhop, that his Temporali- 
ties ſhould be ſeized till he abſolved the Party, 
and fatisfied the King for his Contempt, and that 
the Party ſhould recover 10,000 J. Damages. I 
anſwer to them, | | 
(1.) That they were all above three hundred Years 
ago, except that of 16 R. 2. which is above two 
hundred and ninety, and no ſuch thing ever was 
done ſince; what ſtreſs or weight can be given to 
ſuch Proceedings? To what Rules of Law, ſince 
known or practiſed, can we bring theſe Proceed- 
ings? Are they now legal Precedents for the like 
things to be done ? The Writs out of old Re- 
cords for the Ship-money, and the Knighthood- 
money, had as good Records to warrant them, 
and much more plain to the purpoſe than theſe. 
The Precedents of Edward the Second, and Ri- 
chard che Second, either of their Lives, or of 
their Deaths, or of the Lives or Deaths of ſome 
of the Judges of thoſe Days, ought, as I con- 
ceive, to be no Examples. And for H. 3. E. 1. 
E. 2. and R. 2. and thoſe Times, they were Times 
of great Troubles and Diſorders; and what was 
then done is no Rule or Precedent for this Court, 
or any other Court of Juſtice, to go by, unleſs 
by later Times allowed or approved. No Law- 
book or Report of any judicial Proceedings, 
either of E. 2. or of E. 3. or any later Book of 
Law, that I have yet heard of, or met with (and 
I doubt not but if there had been any, the King's 
Counſel would have made uſe of them ) hath ever 
iven ſo much Credit or Countenance to theſe 
eee as to take any notice of them. To 
make uſe of old Records or Precedents, the 
Grounds or Reaſons whereof cannot now be 
known, to ſubvert any Law or Government e- 
ſtabliſhed, is neither adviſable nor commendable. 
But for further Anſwer to them: | 
(2.) As to that of 16 R. 2, that you ſee is 
grounded upon the Statute 28 E. 3. c. 10. and 
can ſignify nothing to the preſent purpoſe ; for 
there, according to that Statute, they condemn 
the Mayor, Sheriffs, and Aldermen, upon their 
Confeſſion, that they had miſgoverned the City. 
The Mayor and Sheriffs being committed to Pri- 
ſons, and this done before Dukes and Earls, b 
ſpecial Commiſſion to that 2 appoinrd, 
and convicted by their Confeſſion, for the firſt, 
ſecond, third Offence, all at once, is this of good 
Authority in Law? And for the others, that of 
E. 2, was before Juſtices in Eire at the Tower, 
the Office of Mayoralty ſeized into the King's 
Hands, and replevied from Year to Year. And 
that Seizure that was made by King E. 1. for what 
Reaſons or Grounds, or by what fort of Proceed- 
ings, doth not appear ; all that doth appear of it 
is, that de facto Cuſtodes and Mayors were put up- 
on the City, but quo jure who can tell? We know 
theſe Times were Times of Trouble, in the Ba- 
rons Wars. The Barons, Simon Mountford, Earl 
of Leiceſter, being their General, fought a Bat- 
tle with the King at Lewes, and took the King 
and Prince Edward the firſt both Priſoners. 
3 | 48 H. 3. 


followed in E 1. E 2, and R. 2. it is not to be 
marvelled if there were many Seizures and Cuſto- 
des put on the City, it is more a mane Gp 
were not deſtroyed. The Statutes made in 

Times ſhew not only the Diſorders, but that 
che Liberties were greatly infringed, or elſe there 
would not have been Statutes to confirm them 3 
whether the infringing or ſeizing were the Cauſe 
or Effect is hard to know ; but juſt before in 
thoſe Times there were undoubtedly many extra- 
vagant Acts of all ſides, which produced Magna 
Charta, made the 9 H, 3. for confirming of the 
Liberties and Privileges not only of London, but 
of all other Towns ; and after theſe Times, 
in the three Reigns of the three ſucceeding 4 
how many other Statutes for confirming the Li 
berties and Privileges of the Cities and Towns 
were made 1 H. 4. cap. 15? The Penalties and 
Forfeitures impoſed by the Statute 28 E. 3. cap. 
10. u 2 ity of London put into the fame 
Condition with other Cities and Boroughs as to 
Penalties and Seizures. A Statute confirming to 
all the Cities and Boroughs the Liberties and 
Franchiſes, which they by former Grants or Con- 
firmations had, viz. 4 H. 4. cap. 1. confirmed 
in like manner by 7 H. 4. cap. 1. Again con- 
firmed in like manner by 3 H. 5, cap. 1. Again 


confirmed by Statute of 2 H. 6. cap. 1. By i 
which it appears what a Senſe and Memory they 
had of the Seizures that had been of their Li- 
thought 


berties and Privileges, that they never 
them ſufficiently confirmed; but they were ſuſſi- 


ciently confirmed ; for from the time of R. 2, to i 


this Day we do not find any Seizure of any Li- 
berties or Franchiſes, or Callas made or upon 
them. That which was in thoſe Days of Violence 
done, ſhew them the worſt of Times, but are no 
Precedents for the beſt. But next, 

Suppoſing and admitting theſe Records of theſe 
Times of good Authority, and as authentick Pre- 
cedents as can be, they are ſo far from proving 
againſt me, that I hope to make it moſt plainly 
to appear, that they are ſtrong and plain Autho- 
rities and Evidence againſt them, and for me, It 
zs ordinary in diſputin 
Point diſputed or argued, That I may not com- 
mit ſo great an Error, but may evince and make 

lain what I have affirmed, give me leave to look 

to the Information and Replication, and from 

thence to make the Points that we argue, ** 
and open. om 1 — my — 
we uſu upon ing to be a 
and B 1 Polnick, but in truth are none. The 
Bar ſets forth the Title to be a 1 — by 
Preſcription time out of Mind. The i 
chat endeavours to avoid the Bar, by i 
that we were once a C jon lawfully ; but 
that by our Miſcarriages we have forfzited our 
being a Corporation, and bccame none, 
and after that uſurp'd to be one, So that, that 
which the other ſide maintains, is, That by our 
Miſ-feaſances we have committed a Forteiture of 
our old lawful and rightful Corporation, This I 
deny ; the Affirmation is upon them to 
and they producing no Record that 
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remained ſtill in being; and this is evident even 


to ſenſe, The Seizures, that have been mentioned, 


5. 


have been of London, Briſtol, Glouceſter, Cam- 
bridge, and Cinque- Ports, Ipfevich, and Wincheſter. 

I offer to your Conſideration, whether theſe 
Cities of London, and Briſtol, Glouceſter, Cam- 
bridge, and alſo the Cinque-Ports, ever ſince, 
have not continually in all Pleadings, Claims, and 
Titles, made themſelves a Title by Preſcription? 
Are they not by Preſcription to this Day ? Do 
they not claim their Markets, Tolls, and all their 
Privileges by Preſcription ? Do not the Acts of 
Parliament that immediately follow theſe Seizures 
made by H. 4. H. 3. H. 6.in the Times ſucceeding, 
all confirm their Privileges? Not a word of granting 
new Privileges, but confirming the old; which ſhews 
plainly, that in thoſe Days the Corporations were 
not thought or imagined to be determined or 


diſſolved. By theſe Seizures, or ſuppoſed For- 


feitures, the Enjoy ment or Poſſeſſion, for the ſpace 


of three hundred Years, is Evidence ſufficient of 
their remaining and being Bodies Politick by 


Preſcription, which they could not be, if they 
were forfeited, as pretended. For by Forfeiture 
they muſt mean the loſing their Corporation, or 
being diveſted; no other ſenſe can be, or ever 


was of Forfeiture. Could they forfeit them, and 
yet keep them? Could they loſe them, and yet 
have them ? If they could not, then it is plain 


that ſince they always have had them, they never 


forfeited or loſt them. But for farther Evidence 


hereof, I ſhall make it moſt plainly to appear, that 
during the very Times of theſe Seizures the Cor- 
porations remained and acted as Corporations ; 


and that at that time it was never thought or i- 


magined that during the Seizures the Corporations 


were forfeit ; all that.was done was, that the E- 


lection of their Mayor, or of their Sheriff, was 


de facto taken from them, and either a Cuſtos, or 


.a Mayor, by the King put over them, and conti- 


nued till thoſe Kings Diſpleaſures were over, and 


then they choſe their own Officers again: But 
no thought then of forfeiting the Corporation. 


By the City Books, as well as Records, this is 


moſt evident. The putting a Cuſtos by King E. 1. 


continued for the ſpace of eleven Years, from the 
15 E 1. to the 26 E. 1. and then they choſe their 


Mayor again. By the City Books it appears, that 


their Court of Huſtings all along continued, as 
at other times, Aldermen all along. Lib. A. fol. 
50, 51, 135. 7 | 
Radulphus de Sandwyco Cuſtos Civitat' London, 
Henricus le Walleys, and others, Aldermen (nam- 
ing them) & univerſalis Communitas ejuſdem Civita- 


lis, make a Conveyance of a Houſe to Jobn de 


Bangwell, 18 E. 1. 

The Court of Aldermen holden before 
the Cuſtos and Aldermen, 18 E. 1, Lib. A. 
fol. 110. 55 
With the King's Remembrancer in the Ex- 
chequer, Cives London venerunt coram Baronibus, 
& preſentaverunt Fobannem de Canluar & Milli- 
elmum de Betoyne ad reſpondend pro Civitat' præ- 
diff & Com Middleſex, de his que ad Officium 
Vicecomitis pertinent, & ad hoc faciend præſtite- 


runt Sacramentum, 16 E. 1. Ro. 1. 


Ibidem, The Preſentment and ſwearing two o- 
ther Sheriffs, 18 E. 1. Ro. 1. ) 


idem, The like, 21 E. 1. Ro. 3. 
ſbidem, The like, 23 E. 3. Ro. 3. 


Auby le Artheir attachiatus fuit ad reſpond? Com- 
 munita!” Civitat* London? de placito, for that he, 


Proceedings between the King and Hil. 35 Car. It: 


being no Freeman, merchandized in the City 
21 F 1, Lib. C. fol. 19. ö. . 

Another like Suit againſt an Un- freeman. Lib. 
CTC * 

A Writ of Right in the Huſtings, brought 
by the Corporation. Communitas Civitatꝰ London 
per Radulphum Pecocks Attornatum fuym petit 
verſus Hugonem Epiſcopum de Bedlam unum Meſ- 
ſuagium, Sc. 22 E. 1. i 

All the Aldermen, and twelve Citizens were 
called before the King and his Council, and the 
King reſtored them the Election of their Mayor, 
and they choſe Henry de Gabeys Mayor. And on 
Monday following comes the King's Writ, 
whereby the King, for good Services, reddidimus 
& reſtituimus Civibus London Civitatem, una cum 
Majoritate & Libertatibus ſuis, quas certis de cauſis 
dudum capi fecimus in manum noſtram. So that 
hereby it moſt evidently appears, the Corpora- 
tion was not forfeit, loſt, or diſſolved, only a 


Cuſtos put over them, which acted in the Place of 
Mayor; and when removed, they choſe their 
Mayor again. 26 E. 1. Lib. B. fol. 38. | 


The Liberties not forfeit, only ſeized into 


the King's Hands; fo faith the Writ dudum capi 


fecimus it manum noſtram, The Record of Cane 


bridge I have looked upon; it plainly appears in 
it, that the Corporation was not forfeited and 


diſſolved, as you ſuppoſe: For it appears, that 


when they ſubmitted to the King to do with their 


Franchiſes what he pleaſed ; yet it was ſalvo to 
the Mayor and Bailiffs, their Refponſe to all 
other Matters. And afterwards, at the ſame 
Time, the King grants to the ſame Mayor and 
Bailiffs divers Liberties, by which it * that 
the Corporation was not forfeit, but ſtill in Be- 
ing, notwithſtanding the Seizure and Forfeiture. 

The Seizure that was by King Edward the Second 
was in no Sort any Forfeiture or Determination 
of their Corporation; but either under a Cuſtos, 
or under a Mayor put in by the King. 

The Cuſtos, Aldermen, and Commonalty ap- 

red, and turned out ſome of their Aldermen. 
IS ea he 2 

They choſe, and ſwore their Sheriffs, and by 
this Time they had a Mayor again; but the 
Office of Mayoralty, granted them by the King. 
LN fol. 6.7: © 5 
The King grants to Nicholas de Farringdon the 
Office of Mayor quam diu nobis placuerit. 16 E. 2. 
Lib. E. fol. 146. 285 | 

They had a Writ reftoring to them the Office 
of their Mayor again, 20 E. 2. k 

Then for the Seizure of 16 R. 2. that conti- 
nued but from the 22d of July unto the 197% 


of September following; and the Form or Colour 


of Law that they had for that, was the Statute 


of 28 E. 3. and the Cuſtos put in ſworn at Guild- 


hall, and took the Oath of the Mayor, as ap- 
pears in the Book which I cited ; where it is men- 
wy N to be upon that Statute, Lib. H. 269. J. 
16 R. 2. 

But for farther Evidence; in the Treaſurer's 
Remembrancer's Office in the Exchequer, 4 E. 3. 
Rot. 2. in Bago de Quo Warranto in Itinere Nor- 


_ thampton & Bedford, Quo Warranto verſus Villam 


de Bedford; in that Record are theſe Things: 
Firſt, that the Village of Bedford had not at the 
laſt preceding Eire made Claim of divers Liber- 
ties, and thereupon in that Eire adjudged, quod 
omnes Libertates non clamat* capt” fuiſſent in manus 
Domini Regis, and had not been replevied, 3 

3 ; S 


1683. B. R. the City of London on 4 Quo Warranto. 


the Corporation not ſeized, T the Cor- 
poration offer a Fine of eight Marks to the Ki 
pro licentia clamandi their Liberties, and admit · 
ted to fine: But then it a_— that the 
Mayor, and the Coroners had fat in Judgment, 
and condemned Men for Felonies committed 
out of the Juriſdiction ; and Conſide. 
ratum eſt, quod predifP Libertas de Infangtheiſe, 
& Officia Major”, Ballivorum, & Coronatorum 
ejuſdem Villæ capiau in manus Domini Regis. Sed 
quia cæteræ Libertates & Conſuetud Ville predittÞ 
abſque Miniſtris pro communt utilitate Populi ibi- 
diem nequeant conſervari, the Court puts Jobannem 
de Tound Cuſtas, Fohannem Wymound and Ki- 
chardum Rounds Bailifts, and Nicholas Aſtzwoed and 
Willam de Knight Coroners, who are all ſworn 
to execute thoſe Offices, and to anſwer the Ki 
the Profits, Hereby it a that the 
was not to forfeit or diſſolve the ion: 
they never were ſo unreaſonable ; for all 
their Lands and Goods, and all the Debts ow! 
by ma. or 8 all be loſt: A 
id was, th t in Officers to preſerve 
AO that I think there is no- 
thing more plain, that though the Liberties were 
ſeized, and that — * or Mayors, 
were put upon yet the Corporations, or 
Bodies politick, or their Liberties were not for- 
feit, or determined, If they had been cither for- 
feited, or determined, could the Writs of Re- 
ſtitution have ſet them up again? The old could 
never be reſtored or ſet 
of Parliament ; they . had new Charters, 
and have been made new Corporations, but 
old could never have been reſtored, if once 
feited, as now imagi So that the Point 
twixt us is, Whether the Records of E. 1. E. 2. 
and R. 2, of Forfeitures and Seizures of Li- 
berties, 1 the Cauſes or Offences 
which they were ſeized were very great and pro- 
voking, as in all Probability they were, do prove 
that thereby the Corporations were forfeit, di 
ſolved, or determined: It 
not forfeit. You can never avoid it, If abu- 
a Cor- 


' Porations in thoſe Princes times, were For- 
feitures, and conſequently the Seizures diſſolved 
the Corporations. They could not forfeit 
loſe their Corporations, and yet keep them, 
that ſtill had their Being, is moſt evident 
by the Records of thoſe Times, ſhewing, 
they acted, and enjoyed their | 
thoſe Seizures, only a Cuſtos inſtead of a Mayor, 
all other Things the ſame, 


gs That have in all i 
Ages ever ſince been allowed to be ati 
queſtioned. 


by Preſcription, never denied or 
That the Acts of Parliament immediately 
lowing, confirming their Privileges, 
ſtion ir having them, Never any 
of making void any Forfeitures by 
Kip. Theſe Things ai dr 
ription. 0 
Offences committed 1 54 7 — 
feit the ion; and all chat 
they have out of thoſe Records is dir 
them, proves only that theſe 
— 12 — — 
eiture of the Corporation, ill continued, 
Having thus anſwered thoſe old Records, 
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of neceſſity be ſubje& to Errors ſometimes, in 
their Actions, as natural Perſons are. And muſt 
it be ſo penal to them, that every Error, Miſuſer, 
or Abuſer, muſt be a Forfeiture ? Can it be rea- 
ſonable or juſt in Law that this can be ? Laws 
are made for Preſervation, not for Deſtruction ; 
if every Abuſer or Miſuſer forfeit, be it a ſmall 
Tranſgreſſion, is it either reaſonable or probable 
that any Law ſhall puniſh it with Deſtruction 
of the Body ? The greateſt Offence, be it Trea- 
ſon or Rebellion, or the leaſt illegal Act, Of- 


| fence, or Miſdemeanour, muſt have the ſame 


meaſure of Puniſhment by this Rule; and the 
Law then doth not diſtinguiſh. If a natural 


Body, or Perſon, hath a Market, and orders 


his Servants to take ſuch Tolls, and he takes 
them ; what would this Crime be, beſides For- 
feiture of his Market ? Why ſhould a Corpora- 
tion then not only in ſuch Caſe, or for any Of- 
fence or Miſcarriage to the value of a Peny, 
forfeit and loſe, as in the Caſe of High Treaſon, 
his Life or Being, Lands, Goods, and all? This 
cannot be agreeable to any Rules or Reaſon of 
our Law ; and therefore I take it, it cannot be 
the Law. The next thing I deſign to inſiſt upon 


is, 
Secondly, The Miſchiefs and Inconveniencies that 
muſt attend this Doctrine or Law of forfeiting and 
ſurrendring, if the Law be ſo. : 
Let us then conſider, whether this at one ſtroke 
do not make all the Corporations in England, of 
all ſorts, forfeit at onee, and perhaps many Years 
ſince. Is there any Corporation in England that 
hath not offended or tranſgreſſed? all manner of 


Corporations fall under this Rule. If they have 


tranſgreſſed or done any ſuch Act as makes a For- 
feiture (as every Miſcarriage, for any thing I can 
. ſee to the contrary, doth ) whether the Corpora- 
tion be ip/o facto diſſolved by the Offence com- 
mitted, or elſe by the Judgment, which muſt re- 
late to the Offence, to avoid all mean Acts done 
by the Corporation; all that they have done 
ſince ſuch Miſcarriage, they have done withour 
right ; and all that they think they have a Title 


to, as a Corporation, they are miſtaken in, they / 


have none. Perhaps if a Parliament ſhould be 
called, thoſe forfeited Corporations can lawfully 
ſend no Burgeſſes. I do not know whether I am 
miſtaken, or not, I only offer this to Conſideration 
amongſt others: As (give me leave to venture a 
little farther upon theſe Conſiderations of Sur- 
renders and Forfeitures of Corporations ) can a 
a Biſhop, Dean and Chapter, — Par- 
ſon, Sc. ſurrender his Corporation or Body Po- 
litick ? If they can, moſt of them, perhaps, are 
of the foundation of the Crown, and had their 
Lands from thence. We have many Statutes 
made to reſtrain their Alienations: Thoſe of Queen 
Elizabeth did not extend to hinder their Aliena- 
tions to the Crown ; but perhaps, out of hope of 
Preferment, they aliened to the Crown till the Sta- 
tute of 1 Jacobi cap. 3. took away that Power 
alſo of conveying to the Crown: Can theſe for- 
feit the Corporations ? Perhaps we are Sinners all, 
or at leaſt, as the Balance at ſome time or other 
may be holden, may be found too light : We are 

ypon a point that goes to poſterity ; Fear, and 
Favour, what may it do, and what may it not 
do? If they may ſurrender or forfeit, what ef- 
fects may this have upon the whole Eccleſiaſti- 
cal Eſtate? If this had been known in the Days 


of King Henry the Eighth, perhaps there would 


have been no great need of Acts of Parli 
ro make him Head of the Church, or 8 have 
diſſolved the Monaſteries. Suppoſe that Colleges, 
Hoſpitals, and other Corporations founded for 
Charity, can ſurrender or forfeit ; the preſent 
Maſters and Fellows, and the Heirs of the Do- 
nors may truck; what effect may this have up- 
on them? what ways may they find out? Alto 
Cities and Boroughs ; what Diviſions and Con- 
tentions hath it already produced, ſome for ſur- 
rendring, others for defending, what Animoſities 
are about it? The end of the Law is to preſerve 
Peace and Quiet. Diviſions and Diſſenſions fre- 
quently end in the Deſtruction of both Parties. 
The Citizens and Burgeſſes are, I think, three 
parts of four of the Houſe of Commons. It is 
conſiderable what Effects this may have in Parli- 
aments, our Laws and Poſterity perhaps not a 
little concerned herein; and if ſo, ſurely this is 
a great Caſe, But if only the City of London, 
give me leave to ſee what the ill Conſequences 
and Miſchiefs will be. Arguments from Miſ- 
chiefs and Inconveniencies are forcible Argy- 
ments in Law, So faith Littleton, and my Lord 
Cook upon Littleton ; and Men muſt be deſperate 
and ſenſual that deſpiſe future Miſchiefs and In- 
conveniencies, and many other places there 
cited. Inſt. 1. 11, 60. | 

1. All their Lands will be gone and revert to 
the Donors, and their Heirs. By Diſſolutions of 
Corporations, all their Privileges are gone, and 
their Lands revert to their Donors, or Lords, of 
whom they were holden. Jones 190 F. N. B. 33. 
K. Inſt. 113. b. 

2. All their Markets, Tolls, and Duties, 
that they claim by Preſcription ; whereby the 
Government, and the Honour of the City, the 
Publick Halls, Gates, Priſons, Bridges, and o- 
ther Edifices, are in a great Meaſure maintain- 


ed. 

3. All the Debts owing to the City, and 

all their perſonal Eſtate, by the Death or Diſſo- 
lution of the Corporation, will be gone; but 
who ſhall have them? Perhaps, non definitur in 
ure. 
4. All the Liberties and cuſtomary Privi- 
leges that the Freemen of the City, their 
Wives, and Children claim, viz. to have cu- 
ſtomary Shares in their Husbands or Fathers E- 
ſtates ; to be exempt from Tolls in other Towns, 
Ports, and Markets; to exclude Foreigners and 
Unfreemen from uſing their Trades in London, 
and many others. 

5. All the Acts of Parliament, that give 
ex Powers and Authorities to the Lord 

yor and Aldermen, or Common Council, or 
Corporation, reſpecting either the Government 
or Juſtice of the City; as about Miniſters, and 
Payment of their Dues, Buildings, Paving of 
_ Sewers, Inſurance Office, and many 0- 
thers. 

6. What ſhall become of the Orphans, and 
all the Monies and Debts the City owes, and 
all the Charities in the City? We have ſeen 
the City burnt, and may remember what a 
Swarm were unhived thereby; but we never 
yet ſaw it diſſolved, nor are the Conſequences 
meaſurable. And though it pleaſe his Majeſty 
upon the Diſſolution of this, to grant a new 
Charter, yet it will be impoſſible any of theſe 
Things can be preſerved: Their Lands, Eſtates, 


Debts, Privileges, Cuſtoms, are all an 
| 3 | An 
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L 8 50 
bur of the particular Members, and they only 
are anſwerable for it. And as to particular Of- 


fences and Miſcarriages in this Caſe alledged, it 


cannot be denied, but that the particular Mem- 
bers are anſwerable for it; and if they, then ac- 


cording to all Books, they ought not to be 


doubly chargeable or anſwerable in both Capaci- 
ties. And the Argument cited out of Bagg's Caſe, 
of a Freeman convict of Perjury, and thereupon 
disfranchiſed, doth not prove that they ſhall be 
puniſhed in a double Capacity ; for the Corpo- 
ration is not thereby puniſhed, but preſerved. 
The Being of a Body politick is only a Capa- 
city, and in reſemblance of a natural Body, and 
no more forfeitable than a natural Body. It is 
ſeiſing and forfeiting of Liberties, that we meet 
with, that is ſuch as are generally ſpoken of; as 
Markets, Courts, Juriſdictions, and the like: 
And in the old Records, by ſcizing the Liberties 
of a Corporation is meant the taking from them 
their Officers, and putting in others upon them 
for a Time. But a forfeiting, diſſolving, and 
determining the Body politick, never was yet done 
or known, nor, as reaſonable to believe, ever en- 
tred into any Man's Thoughts till now; for I 
have already ſhewn that Offences and Miſcar- 
riages, that were committed by the Corporations 
in thoſe troubleſome Times of E. I. E. 2. and R. 2. 
for which their L. iberties were ſeized, were not 
Forfeitures and Determinations of thoſe Corpo- 
rations, they all remain Corporations by Pre- 
ſcription to this Day: And I have alſo taken 
Notice, that the Acts of Parliament, that were 
made in the ſucceeding Kings Reigns, of H. 4. 
H. g. and H. 6. are only Acts of Confirmation 
to the Cities and Boroughs of their Liberties and 
Privileges. From that Time till within theſe 
three Years, I believe it never entred into any 


Man's Thoughts that a Corporation was forfeit- 


able; for farther Proof whereof divers other 
Statutes, and the whole Series of Matter is Ar- 
gument. | 
The Statute 15 H. 6. cap. 6. that provides a- 
gainſt Abuſes and Exactions made by Societies 
incorporate, by their By-laws and Ordinances, 
and appoints a Forfeiture of Ten Pounds, and 
of their Power to make By-laws : To what end 
ſhould this be, if the Corporations themſelves 
were forteited, or thought ſo to be? 

The Statute of 19 1. 7. cap. 7. recites the Sta- 


tute of H. 6. and the Exactions and Abuſes by 


Fellowſhips, by their By-laws and Ordinances, 


and appoints a Penalty of Forty Pounds if they 


exact Money by an unlawful and unwarranted 
By-law, not examined and ſigned by the Chan- 
cellor and Chief Juſtice. 

The Statute of 12 H. 7. cap. 6. ſets forth 
grievous Exactions by the Fellowſhip of Mer- 
chant Adventurers, by their By-laws, and impo- 
feth a Penalty for the future, 

The Statutes 22 H. 8.4. 28 H. 8. 5. ſhew like 
Exactions by Corporations upon Apprentices by 
their Ordinances and By-laws, provides Remedy, 
and enacts Penalty. If in thoſe Times it had 
been thought or imagined that a Corporation 
had been forfeitable, every of theſe Offences 
forfeited it, what need farther Remedy? In the 
Caſe of Hoddy and Wheehouſe, of exceſſive Toll 
by the Town of Northampton, Moore 474. 
39 Eliz. In the Quo Warranto againſt a Cor- 
poration, though the Queſtion was concern- 
ing their. taking Toll, and whether they had 
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forfeited their Market, or only their Toll; no 
Thought of forfeiting their Corporation was ever 
mentioned. So that I think I may conclude with 
the tumultuous Times of E. 1. E. 2, and K. 2. 
what was then done, doth plainly ſhew the Cor- 
porations were not - forfeit or diſſolved: That 
by all the Acts of Parliament, and Proceedings 
in almoſt all the Reigns of any Length or Du- 
ration, from that Time to this very Caſe, the 
Opinions and Thoughts of Men were otherwiſe; 


as by the Statutes and Tranſactions appears : 


Not one Opinion, Book, or Authority, pro- 
duced, or to be found, The great Concern 
not only of this great City, but of all other 
Cities, Towns, and Corporations, Eccleſiaſtical 
and Temporal, all depend upon it. And which 
is more than all, the very Government by Law 
eſtabliſhed will be in great Danger of Alteration. 
by it. | 

1 have argued long, and tried your Lordſhip's 
Patience ; the weight and length of the Caſe, 
and rareneſs of the Matter, there never having 
been the like before in any Age, will, I hope, 


excuſe me. But beſides the whole Frame and 


Foundation, that the other ſide have laid, being 
all built upon general undigeſted Notions, as I 
take it, viz, that Abuſer and Miſuſer of Liber- 
ties forfeits them, without diſtinguiſhing betwixt 
one thing and another; that the Words for- 
feiting and ſeizing Liberties, found in old Re- 
cords, ſhould be Authorities to prove forfeiting Cor- 
porations or Beings of the Body Politick, though 
no ſuch thing then, or at any time ſince, till very 
lately, was ever thought on or imagined: It was ne- 
ceſſary for me to open and ſet forth theſe gene- 
ral Notions, and to explain and diſtinguiſh ; which, 
I hope I have done, that it may appear what the 
ſenſe of them is, how far they agree with Law 
and Juſtice, and how far not. And if, in the 
doing hereof, or the ſetting out the repugnant 
or inconſiſtent Matters or Opinions ariſir g in 
this Caſe to maintain this % Warranto, I have 
expreſſed my ſelf in any other manner than became 
me, I humbly beg pardon for it; and that it 
may not reflect upon the Cauſe, nor prejudice it. 

Upon the whole Matter, if this Information 
brought againſt the Body Politick for uſurping 
to be a Body Politick, ought to have been brought 
againſt the Particular Perſons ; if it be repug- 
nant or contradictory, that a Corporation can u- 
ſurp to be a Corporation; that a Body Politick 
or Being can uſurp to be a Body Politick or Be- 
ing, before it had a Being, or to be that ſame 
Body Politick or Being, which it was when it 
did uſurp; if forfeiting a Franchiſe, or Liberty, 
or other Eſtate, cannot determine or veſt that 
Franchiſe or Eſtate in the King, till the Forfeiture 
appear on Record ; then the old Corporation 
ſuppoſed to be forfeited, if it were fo, did not- 
withſtanding, and yet doth continue in Being, 


there being no Record to determine it; and 


conſequently that which is pretended a new one 
by Uſurpation is impoſſible. If by Seizure into 
the King's Hands (as pretended) the Continuance 
of the Corporation be intended, how inconſi- 
ſtent is it with Law or Juſtice to continue any 
thing in the King, that is wrongfully uſurped, 
and the Parties to be puniſhed, fined, a 
mitted for uſurping ? If Mr, Attorney's 
cation, takingglfiue upon our Preſcription to be 
Corporation, and going over, and alledging ſeve- 
ral diſtinct Cauſes of Forfeitures, cannot by * 


852 
Communitatis & Civium Civitat” Lond ac per idem 
nomen placitare & implacitari, reſpondere & reſpon- 
deri per eaſd' Majorem & Communitatem, ac Ci- 
ves Civital® London pred” ſuperius clamat” captantur 
& ſeiſiantur in manus Domini Regis; & quod prefat' 
Major & Communitas ac Cives Civitat” Lond 
pred? capiantur ad ſatisfaciend* dict Dom' Reg de 
Fine ſuo pro Uſurpatione Liberta? Privileg & Fan- 
chef. prædict'. | | 


Thus was the Metropolis of the Kingdom de- 
prived of its Charter and Magiſtrates, till the 
Year 1688, when King James, terrified at the 
News of the Prince of Orange intended In- 
vaſion, thought fit to reſtore it, October the 
6th, and ordered Lord Chancellor Jefferies 10 
carry it back himſelf , whereupon Sir George 
Treby was reſtored to his Place of Recorder, 
and the reſt of the Magiſtrates, according to the 


ancient Conſtitution of the City. 
e IT. 
T HE Queſtion concerning the Surrender of 

Corporations, or Bodies Politick, not being 
directly in the Caſe, but in the Arguments on both 
ſides inſiſted on, it may not be unneceſſary to ſtate 
that Point, and collect what hath been in the De- 
bates or Arguments alledged on either ſide, that 
the eaſier Viewand Judgmentmay be made of it. By 
Surrender in this Queſtion is, by both ſides, meant 
and intended ſome Deed or Inſtrument in 
Writing, whereby a Body Corporate or Politick 
can ſurrender and diſſolve it ſelf. It is agreed that 
a Body Politick may be diſſolved, either by the 
Death of the Perſons incorporate, or their Re- 
fuſer to act, nominate, or elect Officers or Mi- 
niſters, ſo as there remain not ſufficient, autho- 


rized or enabled by their Charter or Conſtituti- 


on, to preſerve their Being: This is admitted to 
be a Ceſſer, or Diſſolution of the Corporation, 
and ſuch a ſort of yielding up, or Surrender, is 
admitted poſſible. But whether by any Deed or 
Inſtrument in Writing it can be done, that is 
the Queſtion intended. For the Surrender, it 
hath been alledged, 

1. That the Being of a Body Politick is a 
Liberty, Privilege, and Franchiſe, that had its 
Commencement by the King's Charter, or by. 
Preſcription, which ſuppoſes a Charter; and if 
it have its Beginning and Creation by Charter, 
which is the King's Deed that grants it, by Deed 
again it may be regranted and ſurrendered : And 
it is a Maxim in Law, Unumquodque difſolvi po- 
teſt eod* modo quo ligatur. And inſtances in Fairs, 
Markets, Leets, and ſuch like Franchiſes, granted 
by Charter, which, ſay they, may be ſurrendered 
by Deed, or Regrant. | 

2, That it is neceſſary that it ſhould be diſ- 
ſolvable by Surrender. Perhaps a Town may 
come to decay, and not be able to defray the 
Charge that the Support and Maintenance of 
the Corporation may require ; for every one ſees 
that Ornaments and Officers muſt be, and theſe 
cannot be bought or maintained without E- 
ſtates; and poor Men are not able, without 
Ruin to their Families, to bear the Magiſtracies 
and Offices; and therefore it is neceſſary there 
ſhould be a Power in them to ſurrender. 

3. That the Books and Caſes in Law do prove, 
that a Corporation, or Body Politick, may ſur- 
render it ſelf, and chereby be diſſolved. 


Proceedings between the King and Hil. 35 Car. II. 


Dy. 273. There the Caſe is thus ſtated : The 
Deanry of the Cathedral Church of Wells vas 
diſſolved by the Surrender of Fitz-IWilkams, ten:- 
pore H. 8. And the Prebend of Currey, in the 
lame Church, was alfo ſurrendered by Goodman, 
Prebendary there, 1 E. C. And in this Year the 
Diſſolution of the Deanry was confirmed, and 
the Deanry extinct by Act of Parliament, and 
2 new Dean erected and created, to which new 
Deanry the Lands and Poſſeſſions of the old 
were annexed, amongſt other Poſſeſſions, and the 
Nomination of the new Dean and Succeſſors 
2 by that Act to the King, and that he 

ould have the ſame Power in Choro & Capi- 
tulo as the old Dean had; ſaving to all Stran- 
gers, other than the Biſhop of Bath and Wells, 
the old Dean, and the old Prebendary, and 
their Succeſſors. In this caſe it is admitted, and 
taken for granted, that the Deanry, and allo the 

Prebend, were ſurrendered. 

Dy. 282. There the Archbiſhop of Dublin 
had two Chapters, viz. the Dean and Chapter 
of St. Patrick, and the Dean and Chapter of 
Chriſt-Church, and both theſe uſed to confirm 
the Biſhop's Leaſes. The Dean and Chapter of 
St. Patrick, by Deed under their Common Seal, 
gave and ſurrendered all their Church, Houſes, 
Lands, and Poſſeſſions, to the King, without 
Licenſe or Conſent of their Biſhop, being their 
Ordinary, and Patron of the moſt part of the 
Prebends. After this Surrender their Church was 
uſed as the Common Hall, tor the four Courts 
in the Term there; and a Leaſe is made by 
the Archbiſhop, confirmed by the Dean and 
Chapter of Chri/#-Church only; and whether the 
Succeſſor of the Archbiſhop were bound by this 
Leaſe, was the Queſtion. The Judges in J1re- 
land were divided in Opinion, and thereupon the 
Caſe was ſent over for the Opinion of the Judges 
here; and the Opinions and Reſolutions of hve 
Juſtices, viz. Catlyn, Dyer, Saunders, Welſh, and 
Carus, certified to the Lord Deputy of 1reland, 
under their Hands, were, 2yod non fuit aliud 
Capitulum in eſſe tempore confirmationis Dimiffion* 
pred niſi Chriſt-Church tantum, quia Corforatia 
& Capitulum Santi Patrick ſuit per donum & ſur- 
ſum reddition Decani & Capituli pred” legitime diſ- 
ſolutum abſque conſenſu Archiepiſcopt. 

Jones 168. The Opinion of Juſtice Jones there, 
that a Corporation may be diſſolved by an Act 
proper, viz. by Reſignation. 

On the other ſide, it hath been anſwered, 

1, Admitting it to be true, that to be a Body 
politick is a Liberty, Privilege, and Franchiſe, 
created by Charter, which is the King's Deed ; 
yet it doth not follow that it may be ſurrendered 
by Deed : For the Charters that incorporate the 
Citizens, or Inhabitants of ſuch a City, Town,. 
or Place, and make them a Body capable of 
taking and having Lands, Goods, or Chattels, 
to ſue and to be ſued, and to have a Common 
Seal, and to act according to the Powers, Ends, 
and Purpoſes in their Charters contained, only 
give them a Capacity for thoſe Ends. The Li- 
berty, Privilege, and Franchiſe, that they have, 
goes no farther. They cannot transfer this Pri- 
vilege, or Franchiſe, to any other Perſons. Theſe 
are only perſonal Franchiſes or Capacities, fixed 
in the Perſons, to whom they are granted, like 
to Patents of Denization granted to Aliens, 
whereby a Capacity is granted to have, hold, 


and act, as a natural born Subject; Grants of 
enfranchiſing 
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Franchiſe or Liberty ; and there is an expreſs 
Surrender of all Franchifes and Liberties, Spiri- 
tual and Temporal, by what Name ſoever known, 
which they have in the Right of their Church : 
And this was a Spiritual Franchiſe, which they 
had in right of their Church. 

Next, This Surrender was made with intent 
to diſſolve the Corporation, and ro have a new 
one erected: this appears by the new Charter of 
Erection, made in November following ; which 
recites the Surrender made to that Intent. It is 
not any where in the many Arguments of that 
| Caſe alledged, that there wanted Words in the 
Surrender to do it, which would have been, if 
that had been the Ground of their Judgment, 

In the Caſe cited out of Dyer 282. there the 
Words of the Surrender were, that they ſurren- 
dered their Church, Houſes, Lands, and Poſ- 
ſeſſions, which are not half ſo large and ample 
Words as in this Surrender are contained ; and 


the other ſide cite that as an Authority to prove 


a Corporation ſurrendered, and admit the Words 
there ſufficient, . and deny them to be ſufficient 
here, though much more large, expreſs, and 


general. The arguing there in Palmer 501. that 


it is againſt the Nature and Conſtitution of Cor- 
porations, that by the Words put in their Char- 
ters, by their very Conſtitution, are to have per- 
petual Succeſſion, perpetuis temporibus duratur 
and which by their Oaths they are ſworn to 
preſerve, or they ſhould be felo de ſe, And the 
expreſs Words of the Judges reported in theſe 
Books ſhew their Opinion, that the Corporation 
could not be ſurrendred. Jones, 168. Dodde- 
ridge Juſtice, there ſaith, that the Dean and 
Chapter cannot ſurrender their Corporation. 
Palm. 501. Whitlock Inſt. there faith, For that 
the Dean and Chapter are Counſel to the Biſh 
inſtituted to that purpoſe, they cannot diffolve 
themſelves ; for the Politick Corporation is the 
Soul to the Body, that cannot be granted or 
ſever'd ; though the King can create a Corpora- 
tion, he cannot diſſolve it. And Jones Inſt. there 
502. faith, that the Dean and Chapter were Coun- 
ſel to the Biſhop, and cannot deſtroy themſelves; 
if they could, great Inconvenience thereby will 
enſue to the Church, 


N. B. Theſe Proceedings ſhould have been inſerted, according-to the Order of Time, after the Trial of 
Colonel Sidney, in Vol. Ill. Some Account of which may be ſeen in Burnet's Hiſtory of his own 


Times, p. 533. 
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Proceedings between the King and Tnomas KENDALL and 
RICHARD Ros, in the King's Bench, on an Habeas 


Corpus 


upon a Commitment for High Treafon. Mich. 


7 Gul. III. Octob. 31. 1695. 


O Thur/day October the 3 /. 1695, the Pri- 
ſoners being brought up into Court on 
the Habeas Corpus, the Keeper of Newgate, to 
whom the Writ was directed, returned the Cauſe 
. of their Detainer to be a Warrant under the 
Hand and Sea! of Sir William Trumbull, Knight, 
one of His Majeſty's moſt Honourable Privy 
Council, and principal Secretary of State, di- 


rected to the Keeper of Newgate, or his Depu- 


ty, prout ſequitur, Theſe are in His Maje- 
« ſty's Name to authorize and require you, to 
« receive into your Cuſtody the Bodies of 
„ Thomas Kendall and Richard Roe, herewith 
<« ſent you, they being charged with High Trea- 
4 ſon, in being privy to, and aſſiſting the E- 
« ſcape of Sir James Montgomery, out of the 
« Cuſtody of William Sutton, one of His Ma- 
ce jeſty's Meſſengers in ordinary, and charged 
« with High Treaſon. You are to keep them 
« in fafe and cloſe Cuſtody, until they ſhall be 
<« delivered by due courſe of Law: And for 
<« ſo doing this ſhall be your Warrant. Given 
« at the Court at Whitehall the 24th Day of 
« Oftober, 1695. ” 2 

Sir Bartholomew Shower moved that the Return 
might be read, and then that it might be filed: 


And Mr. Attorney owning that he had been at- 
tended with a Copy of it, and having nothing 
to ſay againft it, the ſame was accordingly 
filed, | | 

Then Sir Bartholomew Shower took Exceptions 
to the Return, 

Sir Bart. Shower. My Lord, I am of Coun- 
ſel for theſe two Priſoners ; and what we deſire 
at preſent 1s only that they may be bailed, though 
perhaps we might preſs to have them diſchar- 
ged, and that upon good Reaſon. 

To induce your Lordſhip to bail them, I muſt 
beg your Lordſhip's Pardon, and I hope Mr. 


Attorney will hold me excuſed, if I make a 


Queſtion whether the Perſon committing hath 
any Authority for ſuch a Purpoſe ; it is for my 
Clients, who think themſelves aggrieved by this 
Impriſonment ; and in Truth they ſay, That they 
are ſomewhat hardly dealt withal in this Caſe ; 
for the Information againſt them is only for be- 
ing privy to and aſſiſting the Eſcape of the Cen- 
tinels, who were privy to Sir James Montgomery's 
Eſcape: But this is Fact, of which the Court 
will not take Notice, and therefore I ſhall con- 
fine my ſelf to the Return, as it appears before 
your Lordlhip. 

With 
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and yet cannot give an Oath whereon to found a 


Commitment, that cannot bail, that cannot take 
any Recognizance to proſecute : This 1s to make 


the Liberty of the Subject very precarious, not- 
wichſtanding the many Laws and Sayings of 
Judges in favour of it. | : 

A Secretary is not obliged within the Statutes 


that require Juſtices to return the Informations 


and Examinations of the Perſons accuſed, and 
Witneſſes ; which is a Method preſcribed by the 
| Wiſdom of our Anceſtors, both for the Service 
of our King, and the Subject ; and may upon 
ſeveral Occaſions prove uſeful to each. 

This I may fay, that Mr. Secretary Coventry 
did ſcruple it, and upon good Advice, even 
from Sir William Fones, he took the Oath of a 
| Juſtice of Peace. Now, My Lord, I think 
that thoſe Exceptions to this Power of a Se- 
cretary may very well be thought to render 


it ſo far a doubtful Queſtion, as to induce Mr. 


Attorney not to oppoſe our being bailed, to a- 
void any further mention of this or any other 
ueſtion. 8 
Bur ſuppoſing that a Secretary can commit, 
yet in this Cale the Parties ought to be bailed 
according to the Habeas Corpus Act; for the 
Act commands, that they ſhall be forthwith bail- 


ed, unleſs they be committed for Treaſon or Fe- 


tony, ſpecialy mentioned and expreſſed in the 
Warrant; and if it be ſpecially expreſſed, then 
upon Prayer, if not indicted, they are to be bail- 
ed the laſt day, &c. Now here the Commitment 
of a Perſon charged with Treaſon, if it goes 
no further, then unqueſtionably the Parties ought 


to be admitted to Bai}, becauſe that the High 


Treaſon is not ſpecially expreſſed ; ſoa Commit- 


ment for Felony generally would bring a Man 


within the Benefit of the Act to be bailed, becauſe 
the Species of the Felony is not expreſſed. 
This is plain, and cannot be denied. Then I 
muſt further argue, that if the Facts mentioned 
after the Word High Treaſon be not, or can- 
not be Treaſon, it muſt be allowed to me, that 
it is the ſame as if it had been for High Treaſon 
generally, and without more Words: For if there 
be not a Species of Treaſon expreſſed, then we 
are ſtill admiſſible to Bail; this muſt be ac- 
knowledged. | | 

Now that the ſubſequent Matter expreſſed af- 
ter the Word Treaſon is not any Species of 
Treaſon, I ſhalt endeavour to make out thus: 
A being privy to, and aſſiſting the Eſcape. of 
Sir James Montgomery, out of the Cuſtody of 
a Meſſenger, and charged with High Treaſon, 
is not any Species of Treaſon, it is not Treaſon. 

Firſt, I may with a great deal of Colour 
make a Queſtion whether the reſcuing or help- 


ing the Eſcape of one in Cuſtody for Treaſon, 


be Treaſon, or only Felony : If the latter, then 
the Commitment 1s erroneous. 

At the Common Law the helping any Priſon- 
er to eſcape was Felony, and ſo is, 2 Inſt. 389. 


Now the Law in this Reſpect is not altered other- 


wiſe than by 1 Edw. 2. de frangentibus priſonam, 
and that Statute was rather to make it leſs penal 
than more; and if to promote the Eſcape of 
one impriſoned for Treaſon, was at the Common 
Law but Felony, then this Statute ſeems not to 
make it a greater Offence; for it is in the Ne- 
gative, that none ſhall undergo Judgment of 
Life or Member for the breaking of Priſon, unleſs, 
the Cauſe; for which the Impriſonment was, did 


require ſuch a Judgment, if the Party were con- 
victed. | | 

The Lord Hale, in his Pleas of the Cr 
ſaith, that Breach of Priſon 8 into Felony 
only, though the Party were committed for Trea- 
lon; though in another Place he ſeems to be 
of another Opinion. Now my Argument to 
make this a Doubt, is this: By 2 Hen. 6. Cap 
ult, to break Priſon when committed for Treaſon, 
is declared to be Treaſon; which would be 
needleſs, if it had been Treaſon before. By 
25 Edw. 3. nothing is to be Treaſon, but what 
is there declared to be ſuch; and by 1 Mar. 
all Treaſons and Declarations of Freafons made 
by any Act of Parliament ſince 25 Edu. 3. are 
repealed. So that by this way of arguing fuch 
Eſcape was only Felony. 

There is one Caſe, viz. Beuſted's, 16 Car. 1. 
Jones Rep. 415. upon an Inſurrection in Surrey, 
where it is held, that if a Man be committed 
for Treaſon, and another breaks the Priſon, and 
by that Means the Traitor eſcapes, this was 


Treaſon in the Reſcuer, and there was one ac- 


cordingly indicted and arraigned ; but I find that 


he was acquitted ; and though the Book ſays it 
was for want of full Evidence, yet it is more 
than probable, that it was the beſt Ingredient 
in his Caſe, that the Judges doubted what Of- 
fence it was, whether Treaſon or Felony. Now 
that Caſe is founded upon Stamford's Pleas of 
the Crown, 32, and all that is in Stamford 1s 
a Quotation of a Caſe in the Year Book, viz. 
in 1 Hen. 6. 5. that the Eſcape of a Traitor im- 
priſoned was held Treaſon: But there it is put 
with a quod nota, as a ſtrange Thing, and ſome call 
it Petit Treaſon: But however, it was a ſtrange 
Thing, ſince we find in 2 Hen. 6. an Act of 
Parliament made to declare it Treaſon; which 
is improbable that ſuch a Law ſhould be made, 
if the Judges had the Year before juftly con- 
demned the poor Reſcuer. So that either they 
doubted the Law of that Caſe, or that Caſe had 
NOT Ingredient in it, than the Book informs 
us of. = | 

This is not for receiving, aiding, and comfort- 
ing a Traitor, knowing him to be ſuch, as was 
the Caſe of Abington, who aided Henry Garnet 
the Superior of the Jeſuites in 3 Iuſt. 138. but 
this is only for aſſiſting the Eſcape: But ſup- 


poſing that ſuch an Aſſiſtance to eſcape, or re- 


ſcue of one committed for Treaſon, were 
Treaſon, and not Felony, yet in this Caſe, as 
this Warrant is, it is neither Felony nor Trea- 
fon; for, | E 
Secondly, Here is no legal Commitment of Sir 
James Montgomery ; and conſequently the helping 
him to eſcape is not Treaſon. My Lord 
Coke 3 Inſt. 70. on 1 Edw. 2, ſays, that a volun- 
tary Eſcape of a Prifoner can be no Felony, 
unleſs the Priſoner be under lawful Cuſtody by 
a lawful Warrant expreſſing the Offence. Now 
there can be no Pretence, bur that the ſame 
Rules muſt hold in Caſe of a Traitor's eſcape, 
as to the Warrant of Commitment, and lawful- 
neſs of Cuſtody, as doth in Caſe of Felony. 
Now if the Party commanded to receive, or the 
Party, to whoſe Cuſtody he is committed, were 
no lawful Officer, then ſuch Cuſtody cannot 
make the Reſcuer guilty of any capital Offence. 
Co. 2. Inſt. 550. faith, that falſe Impriſonment 
is not within the Law in this Caſe ; now there 
can be no lawful Warrant in this Caſe, — 
18 
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not to produce, and therefore prayed time to 
look into it. 
| Mr. Solicitor ſpoke much to the 
Sir . Hawles. ſame effect, with this further, That 
the Priſoner's Counſel admitted, that 
the Privy Council might commut, and a Secretary 
of State was much more antient ; that as to the 
Meſſenger, a Gaoler de facto was within the Law; 
that thoſe Perſons were wrong doers, and that 
they could not take advantage of their own 
wrong; and therefore the Inſufficiency of Sir 
Fames Montgomery's Commitment was not mate- 
rial ; and that this Warrant need not be ſo certain 
and ſpecial as an Indictment, which muſt have 
Time and Place ; and that if Commitments be 
good in Subſtance, the ſame was enough; and 
therefore prayed that they might be remanded. 
Sir Bartholomew Shower replied, That the Com- 
mitment of a Secretary was never yet allowed ; 
that the ſame was always complained of ; that 
though it were Treaſon to reſcue one committed 
for Treaſon, yet here it did not appear to be ſo; 
that though in Treſpaſſes a Man cannot take Ad- 
vantage of his own Wrong, yet that was not the 
Queſtion ; becauſe if Sir James was not legally in 
Cuſtody, then this Fact was not Treaſon ; that 
the Inſufficiency of his Commitment was an Ad- 
vantage allowable, eſpecially in favorem vite ; 
that though Sir James Death did not appear 
upon the Return, yet it was a Reaſon to induce 
the Court to bail, ſince they might bail in Caſes 
of High Treaſon ſpecially exprefſed; and if the 
Court were informed that they could not be tried, 
it would be hard to detain them in Cuſtody. 
Lord Chief Juſtice Holt. How were the Com- 
mitments at Common Law before Juſtices of Peace 
were inſtituted ? It is true, my Lord Coke faith, 
that none could be impriſoned till Indictment, 
but that deſerves Conſideration. If you were to 
enquire, and ſearch in the Tower, undoubtedly 
you will find Commitments there by Secretaries of 
State; look into the Reſolutions in Anderſon. 
Mr. Juſt. Roteby. I can fee no reaſon upon 
the whole matter, why they ſhould not be bailed ; 
but ſince Mr. Attorney is not prepared, and has 
had ſo little Notice, it is fit he ſhould have time. 
Accordingty Wedneſday next was appointed. 
Then Sir Bartholomew Shower moved, that 
they might have their Wives and Friends, and 


a Solicitor come to them, for that hitherto they 


had been kept cloſe Priſoners. Which was grani- 
ed accordingly, | 


Upon Medneſday the ſixth of November the Pri- 
ſoners were brought up by Rule of Court; and 
Sir Bartholomew Shower moved again, that they 
might be bailed, and that if Mr. Attorney thought 
fit to oppoſe it, he prayed to be further heard, 
for that he had more matter to alledge to juſtify 
the former Exceptions to the Return. 

hen Mr, Attorney and Mr, Solicitor and Sir 
William Williams came into Court. 

Lord Chief Juſtice, Mr. Attorney, here are 
Kendall and. Rowe brought up by Rule, and their 
Counſel deſire to know whether you oppole their 
being bailed ; for if you do, they delire to. be 
further heard to the Return; you had beſt conſi- 
5 I ET Tone? 

Mr. Attorney General, I ſhould not have fo 
much oppoſed it, but that ſeveral Queſtions have 
been made and argued here at the Bar ; as, that 
a Secretary hath not power to commit, that this 


Eſcape 1s not Treaſon, that a Meſſenger is not a 
legal Officer; and ſince theſe things have been 
ſtarted, I muſt inſiſt upon it that this is a good 
Return, and that they ought to be remanded. 
Lord Chief Juſtice. Then we muſt hear them 


again. 7 
Sir Barth, Shower, My Lord, we do with Sub. 


miſſion inſiſt upon it, as I did the other day, that 
a Secretary is not ſuch an Officer, as hath a Power 
of committing for Felony or Treaſon : I have fur- 
ther looked into it, and do find ſomewhat in the 
Books concerning it, more than the King's Coun- 
ſel did laſt time urge, but not enough to warrant 
ſuch a Power in the Office of a Secretary, and a 
great deal more againſt it. What I find I ſhall 
offer to your Lordſhip's Conſideration, as it ap- 
pears upon the Words of the Books, and ſubmit 
it to your Judgment, 11 8 8 

My Lord, I have peruſed the Reſolutions of 
the Judges in 34 Eliz. 1 Anderſon 297, 298. and 
I muſt own that it is there ſaid, that one or more 
of the Lords of the Council may commit; how 
far that is Law, I ſhall endeavour to examine 
— But now I have named it, I would 


g your Lordſhip to obſerve another of thoſe 


Reſolves ; though it would be more proper anon, 
yet I will juſt mention it here, and that is, that 
there is a Reſolution which condemns this Return, 
it deſtroys the Power of a Meſſenger's Office, 
and, if it be Law, my Clients ought to be bail- 
ed; it complains that divers Perſons were againſt 
Law committed to Priſon in private Places, and 
not to any common or ordinary Priſons, or law- 
ful Officers, as the Sheriff or other Perſon lawfully 
authorized to have or keep a Gaol: ſo that up- 
on Complaiat made, the Queen's Courts coyld 
not learn to whom to dire& her Majeſty's Writs, 
and by this means Juſtice could not be done, 
Now this ſeems directly calculated for the 42 do- 
meſtick Priſoners, at the Pleaſure of the Meſſen- 
gers; and if Mr. Attorney will allow theſe Reſo- 
lutions to be of any Authority in one part, he 
muſt agree it to be the ſame in the others, 
But I ſhall not need it in reſpect of the Meſſen- 
gers Franchiſes,and therefore ſhall offer ſomethings 
to your Conſideration againſt thoſe Reſolutions, | 
In the firſt place they are extrajudicial, and 
not the Opinion of Judges upon their Oaths 
in any Matter before them; and I am ſure my 
Lord Coke did refuſe to ſubſcribe his Opinion 
upon ſuch Occaſions, They are ſuch Opinions, 
as the Judges may and often have varied from, 


when the Point hath come judicially in Queſtion. 


before them. Several of the Judges did ſo in 
the Caſe of the Ship-Money ; and if they were not 
binding to the Judges, who gave the Opinions, 
much leſs can they be binding to their Succeſſors, 
as legal Reſolutions; and if they be Law, yet 
they do not relate to the Office of Secretary, but 


only to that of a Privy Counſellor. Now we do, 


without any Diſreſpect to Authority, for our Cli- 
ents, inſiſt upon it, that that Reſolution is not 
Law, that one ſingle Privy Counſellor may com- 
mit for Treaſon. 11 * 

In the firſt place, what is there ſaid, can never 


be reconciled to the Rules of Law, that Perſons 
committed by them ought not to be delivered; 


for thoſe general Commitments were illegal at 
Common Law ; and ſo is it affirmed in the Pe- 
tition of Right ; and very great Opinions have 
been, that there is nothing in the Habeas Corpus 
Act, but the Penalties and Times, that was not 


; 
5 
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Common Law, and that it is affirmative in ſub- 
ſtance of the antient Law of this Realm, which 


makes that Reſolution to be ſuſpicious; for if 


what is affirmed by it in Terms (viz, 
That ſuch Perſons as they ſhall commit, ought not to 
be delivered) be not Law, then what is implied, 
that one Privy Counſellor may commit, is more 
doubtful ſtill, | 

I ſhall not inquire into the Occaſion of thoſe 
Reſolutions, nor meddle with what our Hiſto- 


rics tell us of that Time, and the then Jealouſies i 


between ſome great Men; but, as I faid be- 
fore, thoſe are not judicial Opinions, but only 
a written Certificate delivered to the then Chan- 
cellor and Treaſurer : Beſides, there is not one 
Objection, which can be made againſt the Pow- 
er of a Secretary in this Matter, but ſtands as 
firm and forcible againſt that of one Lord of 
the Council; we find no Authority for him to 
adminiſter an Oath, or take a Recognizance, and 
there is no Precedent of either. d, as I faid 
the other Day, it looks abſurd, that a ſingle 
Perſon ſhould be an Officer to commit, and yet 
cannot do that which is neceſſary in order to 
it; he ought to have a Power to examine, and 
that upon Oath ; and if upon Examination of 
Witneſſes it appears that the Party deſerves not 
to be committed, he ought to have Power to 
take Bail, as alſo a Recognizance to proſecute, 
A Juſtice of Peace is fineable by the Juſtices of 
Oyer and Terminer, and Gaol Delivery, if he 
misbehave himſelf, or be guilty of a wilful Ir- 
regularity therein; but it will ſcarce be ſaid, that 
a Lord of the Council is in thoſe Circumſtan- 


ces. My Lord Coke faith, that a Lord of the pect 


Council is made by ſummons and taking the 
Oath, and that continues during the King's Life: 
It is true he may be diſcharged, and generall 

it is by forbearing to ſummon him; ſu f 
then it be omitted, and afterward he is ſum- 
moned again, doth he take a new Oath? When 
doth this Authority begin? How doth it conti- 
nue or end ? Our Law Books take no Notice of 


it. 

Then further, the King himſelf cannot arreſt 
a Man for Treaſon or Felony, nor can he com- 
mand one in his Preſence to be arreſted for Felo- 
ny or Treaſon; ſo ſaid Sir Jobn Markham to 
Edw. 4. and 2 Inſt. 186, per mandat. del Roy is 
by Writ, or by Order or Rule of ſome Court 
of Juſtice; now what Judge is a Lord of the 
Council? He is to adviſe the King, and he is 
ſworn to it, and to withſtand all Traitors, and 
to diſcover all traiterous Conſpiracies, and ſo is 
every Subject by his Oath of Allegiance, but the 
Oath of a Privy Counſellor contains nothing re- 
lating to Commitments. 

At Common Law, extrajudicial Commitments 
were Rarities; the uſual. Practice was to indict, 
and then ro take them upon a Writ of Capias ; 

the antient Law was tender of a Man's Liberty, 
and then were the Writs framed in the Regiſter 
de odio & atia, & de tradendo in Ballium, and the 
Writ of Habeas Corpus. 

By Magna Charta 19 Hen, 3, cap. 29, which 
hath been confirmed Forty times by ſubſequent 
Acts of Parliament, it is enacted, that — li- 
ber homo impriſonetur niſi per legem terræ, which 
I ſhall explain anon. This was made upon a 
Grievance then complained of, viz, illegal Com- 
mitments: What could thoſe be in that Age, 


but raking Mens Perſons without a Record to by their Purſuivants, who caunot 


High Treaſon. 
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Act; and when I hear 
another Anſwer. 

Now for the Words per legem terre : In 
Charta in 2 Tuft. 51. my Lord Cate doth 
ſay, that in ſome Caſes a Man may be taken 
arreſted before Indictment or Preſenument 3 
one Caſe which he mentions is, by lawful Warrant. 
inſt an Offender : Up- 
an A 
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gle Member can do ſo, doth not 
more a uence, than that beca 
of Peers can give an Oath, therefore 
may at home do the fame. He s 
Majeſty's moſt Honourable . 

that is all; and that is only (as 1 may 
ſpect ſay) when they are capitulariter 

Further, my Coke faith, that to 
Commitment lawful, the firſt Requilite 
he, or they, who do commit, have lawful 
thority ; now whether a 1 — Lord 
Council hath ſuch a lawful Authority, I 
mit to your Judgment. : 

In ancient Times the Practice was for 
vy Council not to ſend for Men in 
but to iſſue Citations and Summons, 
by their Meſſengers, as doth the C 
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Book, 46, there is no Precedent mentioned of 
impriſoning, or bringing Men into Cuſtody, 
but only Summons and Citations to appear; and 
there are many of them. 

J ſhall not meddle with their Power of com- 
mitting for a Contempt, or refuſal to anſwer, 
or queſtion the Authority of the Counteſs of 
Shrewsbury's Caſe, 12 Co. Rep. 93. but I urge 
this only to ſhew the Improbability, that our 


Law ſhould veſt ſuch an Authority in each Mem- 
ber of the Privy Council. 


In Prynn's Animadverſions on 4 Inſt, it is in his 


Comment upon Coke's Epilogue, pag. 422. is a ve- 


ry notable Record. Rot. Parl. Anno 28 Hen. 6. 
num. 56. where there is an Impeachment of Tal- 
bois, for a notable Riot upon ſeveral Lords of the 
Council met within the Palace at Veſtminſter; and 
it is prayed, that he may be ſent to the Tower 
of Londsn, to be kept without Bail or Mainprize 
for twelve Months, to anſwer all Indictments for 
that and other Riots, before the King and his 
Juſtices in his Bench within that Time; and if 
the Conſtable of the Tower ſhould ſuffer him to 
eſcape, or go at large, he ſhould forfeit One 
thouſand Pounds; to which Article of the Com- 
mons Petition and Bill the King aſſenteth, ſo that 
here was an Act of Parliament (for ſuch it is, 
though in form of a Petition granted, as was 
the ancient Form) to inforce a Commitment to 
the Tower for any Affront to the Lords of the 


Council: Now I would beg leave to obſerve, 


that it was not by way of Puniſhment for the Of- 


Fence, but to ſecure the Parties to be forth com- 


ing to anſwer an Indictment, the Puniſhment 
muſt be Fine and Impriſonment: Now it ſeems 
ſtrange, that an Act of Parliament ſhould be 
made to ſecure a Man, in order to anſwer an 
Indictment for an Aſſault and Riot upon the 


Lords of the Council, when any one Lord of 


the Council might have committed him, and he 
might have been indicted the next Term; for the 
Fact was done at Weſtminſter in Middleſex. 

I find a Caſe in 1 Leon. 70, 71. it is Newell's 
Caſe, he was committed per mandatum Franciſci 
Walſingham, Militis, Principalis Secretarii, & unius 
de privato concilio Domine Reginæ, and the Re- 
turn was held inſufficient. I muſt agree, that the 
Book ſays it was, becaufe the Cauſe for which 
he was committed was not alledged, and they 
amended the Return, and then they made tt 
ex ſententia & mandato totius concilii privati, ita 


true, that at laſt the Court took Exceptions to 


it, becauſe the Body was not brought, and there 


was a very wiſe Diſtinction made by the Court, 
That where one is committed by one of the Pri- 
vy Council, there the Cauſe ought to be return- 
ed; but where the whole Council do commit, 
there need no Cauſe to be alleged. Now it is 
plain, that this was a Diſtinction without a Diffe- 
rence, for by the Petition of Right, and the ſe- 
ven old Statutes, and all the Records and Law 
of old Time, no Engliſoman ought to be depriv- 


ed of his Liberty by an extrajudicial Commit- 
ment or Warrant, unleſs the Cauſe be ſnewn; 


and I would infer, that the then King's or Queen's 
Council thought a Commitment by one Lord of 
the Council was not legal, and therefore they 


added ex ſententia & mandato totius privati conci- 
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priſon, as in 12 Co, Rep. 49. In all the Records 
cited by Coke in his Juriſdiction of Courts, cap. Pri- 
vy Council, or Prynn's Animadverſions upon that 


li; and it ſeems to me, that the Court did ſlide 
over that Queſtion, by inſiſting upon the other 
Exception: However, at the moſt, though it 
makes againſt the Novelty of the Commitments 
yet it can never make for the Legality of them. 
when the whole is conſidered. g 

Upon theſe Conſiderations, I hope it will ap- 
pear to your Lordſhip and the Court, to be a 
doubtful Point, whether a Secretary of State 
may commit; and the Conſequence of that is, 
that the Priſoner ought to be bailed accordin 
to Buſhes Caſe, Vaughan 157. that the King 
Bench may bail in any Caſe of Treaſon, if they - 
think fit, but the Common Bench muſt remand, 
if the Cauſe of the Impriſonment returned be juſt, 
and well returned ; but then there is this Di- 
ſtinction; if it ſhall appear to the Court, that 
the Party was — . againſt the Law of the 
Land, they ought, by Force of Magna Charta, to 
deliver him; but if it be doubtful, and under 
Conſideration, then he ought to be bailed: And 
this hath been the Practice upon Convictions by 
Juſtices of the Peace; and the Excuſe of the 
Judges in 4 Car. for their Remittitur, &c. that 
it was quouſque, Sc. i. e. till further Conſidera- 
tion, was never allowed as a wiſe or legal one. 
_—_ I hope I have ſaid enough to make it doubt- 

ul, 

Then for Meſſengers, I have further matter to 
urge; the Reaſon why Commitments are required 
to be to the County Gaol, by 5 Hen. 4. cap. 10. 
is mentioned in 2 Inſt. 43. and 9 Co, Rep. 119. 
that they may have their Trial at the next Gaol 
Delivery, or Seſſions of the Peace; and my Lord 
Coke faith, that at Common Law the committing 
to Priſon is only to this end, that the Party may 
be forth coming to be duly tried according to 
the Law and Cuſtom of the Realm: And the 
Abbots of St. Alban and Crowland loſt their Fran- 
chiſes of having Gaols, becauſe they detained 
Men in Priſon, for a long time, without making 
a Deliverance; and all this doth in Reaſon argue 
againſt Meſſengers Power to make their Houſes 
Priſons. | 

My Lord Coke faith, in 2 Inſt. 43. that the Sta- 
tute 5 Hen. 4. extendeth to all Judges and Juſti- 
ces for two Reaſons : Firſt, Becauſe this Act is 
declarative of the Common Law; and Secondly, 
ubi lex eſt ſpecialis, & ratio ejus generalis, generaliter 
accipienda eſt; and if fo, this was a falſe Impri- 
ſonment of Sir Fames Montgomery, and then the 
Conſequence is what I urged the other Day. 

I find further, in 2 Inſt. 705. that by the Par- 


liament Roll, 31 Edw. 3. numb, 68. it appears, 
quod corpus ejus paratum habere non poſſimus; it is 


that Gaols were anciently to be repaired at the 
King's Charge; and by Lord Coke upon 23 Hen. 8. 
cap. 2. concerning the new erecting of Gaols, his 
Opinion is, that the ſame cannot be done with- 
out Act of Parliament; and I cannot find any 
Act of Parliament for making the forty two 
Houſes of the Meſſengers to be lawful Priſons: 
If there be any ſuch, I ſuppoſe the King's Counſel 
will ſnew them to your Lordſhip; nay, I cannot 
find any Grant of ſuch a Franchiſe to them. 
Beſides, the Reaſon of the Law is with us. 
Out of the County Gaols you have at ever) Seſ⸗ 
ſions of Gaol Delivery, Calendars of the Priſoners 
that are in Cuſtody there, but of the Priſoners in 
Cuſtody of Meſſengers you can have no Natice 3 
and this is no ſmall Miſchief in reſpect of the 
Subjects Liberty; for at a Gaol Delivery the 


Calendar is to be called over, and by the _ 
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dars in former times were the Executions made 
without any ſpecial Warrant from the Judge or 
Recorder, which is but a late Practice. 

Beſides, according to 3 1nft. 209. a Man re- 
gularly before the Habeas Corpus Act, if com- 
mitted for Treaſon or Felony by a Perſon havin 
Authority to commit, was not to be diſcharge 
until he was inquired of, and either indicted or 
acquitted, or an Ignoramus found, and delivered 
by Proclamation 3 now how this could be practi- 
ſed of a Meſſenger's Ward, is to me unac- 
countable, 

I will in this Caſe offer to your Lordſhip what 
J find in this Matter, with Sincerity, and ſubmit 
it to your Judgment. There is in 12 Co. Rep. 
129. a Caſe cited out of the Year Books, viz. 
22 Alſjize pl. 49. One was beheaded for killing 
Adam Walton, nuncii Domini Regis, miſſi ad man- 
datum ejus exequend* which is there taken for Petit 
Treaſon : This is all that can find of antient Au- 
thority, which mentions ſuch a Creature as aMeſſen- 
ger; but nothing can be inferred from hence to 
prove the Meſſengers in Ordinary tobe Keepers of 
Gaols, for the receipt of Felons and Traitors. 

Nay, I find further a Caſe, which ſeems to o- 
verthrow the Commitment to any other Priſon 
than the County Gaol: I will but name it, and 
ſubmit its Conſideration to your Lordſhip's Judg- 
ment; it is in St. Zohn's Argument at a Confe- 
rence concerning the Attainder of the Earl of 
Strafford (it is fol. 46 of the 40 Print of that 
Argument) the Caſe of Sir John Mortimer, who 
was drawn, hanged, and quartered for breaking 
the Priſon of the Tower, having been commit- 
ted thither upon Suſpicion of Treaſon : But this 
was in 2 Hen. 6. and upon an Attainder by Bill 
in Parliament, and ſo it is in Cottons Abridgment 
of the Records, pag. 368. and there it is menti- 
oned as a ſtrange Thing to be done in Times of 
Peace, and when the Realm was in quiet, for a 
Man to be condemned without Trial or Arraign- 
ment. Now I might infer from hence, that if 
the Law had been undoubtedly plain concerning 
an Eſcape out of the Tower, as a legal Priſon, 
there had been no need of an Act of Parlia- 
ment to attaint him ; but however, it may argue 
thus much, that if a Bill were neceſſary for ſuch 
an Eſcape, that an Act of Parliament is certainly 
neceſſary to make a Reſcuer of one ſuſpected of 
Treaſon out of the Cuſtody of a Meſſenger to 
be guilty of Treaſon; but all theſe I ſub- 
mit to your Lordſhip's Conſideration. All that 
I contend for is to make it a doubtful Queſtion 
to the Court, whether upon this Return, takin 
it for true, it is poſſible to indict and convi 
theſe Priſoners for Treaſon ? for if not, they 
ought to be bailed. 

Then there is another Exception, which I juſt 
mentioned the laſt time, and that is, that it is not 
mentioned in this Warrant, what the Species of 
Treaſon was, for which Sir Fames Montgomery 
was committed. I ſhall, as I have already, avoid 
the Repetition of any thing, which I then offer- 
ed; there are ſeveral Treaſons at this Day, where 
the receiving, comforting, and relieving of them 
afterwards, knowing them to be ſuch, may not be 
Treaſon ; and then in ſuch Cale the helping him 
to eſcape will not be ſo, and conſequently it 
ought to have been alledged in the Warrant, what 
the Treaſon was for which Sir James Montgomery 
was committed.. Now it is no Treaſon to receive 
and comfort a Counterfeiter of the Great Seal, it 


© 


is only Miſpriſion, for there are no Acceſſaries in 
Treaſon, and Principal he is not, becauſe he did 
not know of it at the Time; to this effect are the 
Words of the Book, 12 Co, Rep. 8 1. ſo it is of 
the receiving and comforting a Jeſuit, or other 
Engliſhman taking Orders abroad, and returning 
into England; for by 26 Eliz. that is made Felo- 
ny; which Statute would never have been made, 
if it had been Treaſon, Dyer 296, 297. Corrier's 
Caſe. If I know that one hath made falſe Mo- 
ney, and receive, comfort, and abett him, this is 
only Miſpriſion: How far theſe are Law I am not 
to argue, but J ſuggeſt the Words or Effect of 
the Authority, and ſubmit them. Sure I am of 
this, that if your Lordſhip and the Court be ſatiſ- 
fied that they cannot be attainted of Treaſon, it 
the Fact be as this Return is, then you will not 
remand them. 

Mr. Solicitor was pleaſed to argue, that theſe 
are Niceties too ſubtle for a Return upon a Ha- 
beas Corpus; but according to Vaughan, 136. the 
Writ of a Habeas Corpus is now the moſt uſual 
Remedy, by which a Man may be reſtored to 
his Liberty, if he have been againſt Law depriv- 
ed of it; and therefore it is, that the Writ doth 
command to know, whether it be according to 


Law, or againſt Law; and therefore the Cauſe of 


the Impriſonment ought by the Return to ap- 
pear, as ſpecially and certainly to be judged by 
the Court, where the Return is made, as it did 
appear to the Court or Perſon authorized to com- 
mit, elſe the Return is inſufficient. Now the Rea- 
ſon of adjudging that Return in Buſbell's Caſe to be 
inſufficient, was becauſe it was only ſaid, that their 
Verdict was againſt full and manifeſt Evidence, 
and did not ſay what; by the ſame Reaſon Sir 
James Montgomery's Treaſon ought to have been 
ſet forth in this Caſe; and as to Credence, no 
more ought to be given to a Perſon committing, 
when a Habeas Corpus is brought, than there is to 
a Court giving a Judgment, when a Writ of Er- 
ror is brought to examine it, in order to Affirm- 
ance or Reverſal ; for an Habeas Corpus is brought 
in like manner to examine the Cauſe of the Par- 
ty's Impriſonment, either to bail or diſcharge, or 
elſe to remand him, which is to affirm the Com- 
mitment to be legal, and upon good Cauſe. - 

I have modern Authority to juſtify much nicer 
Exceptions to Commitments, than thoſe I have 
mentioned; ſuch Authority as Mr. Solicitor will 
not deny to be good. Complaint hath been of 
a Warrant of Commitment, that it did not ap- 
pear in whoſe Reign the Treaſon was committed, 
whether in the late King's, or the former King's; 
it is obſerved in the Remarks upon Corniſp's Tri- 
al, and Iam ſure Mr. Solicitor muſt own that to 
be much nicer than what I have offered upon this; 
Ido not juſtify that, but my Exceptions to the Return. 

Mr. Serjeant Levinz argued on the ſame Side, 
that the Return was ill, becauſe the Commitment 
was to a Meſſenger ; it ought to have been to a 
County Gaol, that the Cuſtody upon an Apprehen- 
ſion ought to be but twenty four Hours, Britton ig. 
Cuſtomer of Normandy 456. Hil. 22 Edw. 4 Pl. 4. 
thoſe Meſſengers exacted Fees, viz. 65, 8 d. or 
10 s. per diem, It is in effect to fine the Party be- 
fore he is convicted. Then he faid, that all thoſe 
Queſtions might have been ſpared, if Mr. At- 
torney would conſent to their being bailed, | 

Lord Chief Fuſtice. In truth moſt of them 
might have been ſpared, for they have been ar- 


gued more for Plealurethan Neceſlicy, 
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Then Mr. Attorney General, and Mr. Solici- 
tor, inſiſted, that the reſcue of one in Cuſtody 
upon Suſpicion of Treaſon, was Treaſon; that 
the ſetting forth the Overt Act was more for the 
Advantage of che Priſoner, than barely alledging 
the Species of Treaſon : That as to the Secreta- 
' Commitment, it was owned now not to be 
ſuch a Novelty as was pretended the laſt 
Time: That it was very ancient ; that the Caſe 
in 11 Leon. is very flat to that Purpoſe ; that in 
the Tower they found a Commitment in 1660, 
by Secretary Morris, and that many more had 
been ſince, but that Sir Fo/zph Williamſon, who 
-had the Papers, was now in Jreland ; that it was 
not needful, that he who commits, ſhould be 
able to give an Oath; that the Houſe of Com- 
mons could not give an Oath, and yet could 
commit; and more to the like Effect. | 
Sir Bartholomew Shower replied, that he was 
glad to hear there were ſo few Precedents for 
a Secretary's Power ; that if there had been more, 
Mr. Attorney would have ſhewn them ; that 
the Houſe of Commons Power was an Inſtance 
not fit for him to anſwer; that he did deſire no 
more of Mr. Attorney, than that a Secretary 
could not give an Oath, and then he hoped the 
Conſequence would be plain; and ſo ſubmitted it 
to the Court. 
Tord Chief Juſtice. T did always give Credit 
to the Reſolutions of the Judges in Anderſon, and 
it is Part of a Privy Counſellor's Oath to take 
care of the King's Perſon againſt all Traitors, 
Fc. was there not a Gaol Delivery at Common 


Law ? And are not the Commiſſioners by their 


Commiſſion to inquire of the Priſoners in that 
Gaol, and a Grand Jury to be impanelled? And 
conſequently, doth not the Law ſuppoſe ſome to 
have been committed thither before? And then, 
by whom were they committed“? Though a Meſ- 
ſenger be not a proper Officer, yet any Perſon 
may be ordered to receive for a convenient Time 
for Examination, &c. Commitments regularly 


ought to be to the County Gaols, and I wiſh. 


the Juſtices of the Peace, who commit to New 
Priſon, and the Gate-houſe, were here to hear 
this. But, Mr. Attorney, the Queſtion is, whe- 


ther you ought not to have ſpecified theſe two 
Things in your Warrants, for what Treaſon Sir 
Fames was committed ; and my Reaſon is, be- 
cauſe the Eſcape will be the ſame Species of 
Treaſon with that, for which the Party reſcued 
was committed ; and ſecondly, that he had done 
a Treaſon, that Sir James was guilty. But, Mr. 
Attorney, will you further conſider of it, though 
I think we muſt bail them in the mean time, an 
Habeas Corpus being feſtinum remedium ; but I 
would hear my Brothers Opinion. 

J. Rokeby, Sir Barth. Showwer, Jam glad to 
ſee that you have rectified a Miſtake you were in 
about a Secretary's Commitment: It was long be- 
fore Sir Lionel Fenkinss time: Walſingham com- 
mitted near Two hundred Years ago ; and there 
is another Precedent in 2 Leon. 175. Hilleyard's 
Caſe, I think, that a Conſervator pacis at the 
Common Law may commit, and ſo may a Con- 
ſtable ; it is incident to his Power of commit- 
ting, that he may give an Oath, and take a Re- 
cognizance, and (quod mirum) one of the Coun- 
cil may commit. I would not have the Students 
go away with the Notion of the Novelty of it: 
I take Secretaries of State to be great Officers; 
they are Centinels to watch for the Preſervation 
of the King, and the common Peace of the 
Realm: And for Meſſengers, for any thing ap- 
pears, he might be only carrying to Gaol ; but 
yet I think they ought to be bailed, becauſe it is 
not expreſſed in the Warrant, what the Species of 
Treaſon was for which Sir ames Montgomery was 
committed, 

J. Eyre. There may be a Difference between 
carrying to Priſon, and a Commitment with a 
Charge upon them; and there may hea difference 
between ſpecifying and not ſpecifying Sir Famess 
Treaſon. Upon the whole, I think they ought 
to be bailed. | | 

J. Gregory was abſent. 

Accordingly they were bailed to appear the laſt 
Day of Term, to anſwer ſuch Matters as ſhould then 
be objected againſt them. 

This Caſe is reported in 5 Mod. Rep. 79. and 

ſhould have been inſerted next before the Trial 


of Charnock and others, 


— 


juſtices of the Peace are not bo Common Law, but appointed by Statutes, the firſt of which was 1 Edw. 3. cap. 16. By Common 


Law there were only Conſervators 
Juſtice, ” 


the Peace, whoſe Power was very ſhort of a Juſtice's now a days. S2e Crompton's and Dalton's 


